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CITATION OF REPORTS 

Rule 46 of the Supreme Court is as  follows: 
Inasmuch a s  all  the Reports prior to the 63d have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. as  follows : 

1 and 2 Martin, ............... a 1 N. C. 

1 Haywood 'I 2 " ............................ 
2 " ............................ '6 3 I' 

1 and 2 Car. Law Re- 64  4 '6 

pository L N. C. Term )"' 
............................ 1 Murphey " 5 " 

2 " ............................ 6' 6 66  

3 " ............................ I6 7 " 
1 Hawks ................................ " 8 " 
2 " ................................ 6' g 6 '  

3 " ................................ 10 " 

4 " ................................ I' 11 " 

.................... 1 Devereux Law " 12 " 

2 " '( .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 

.................... 1 " Eq. I' 16 " 
2 " " .................... " 17 I' 

................ 1 Dev. & Bat. Law " 18  " 

2 " ................ 'I 19 " 

3 & 4 "  ................ 20 
1 Dev. & Bat. Eq ................... " 21 " 
2 " " .................. I' 22 I' 

........................ 1 Iredell Law " 23 " 
2 " .......................... " 24 " 

3 " I' ........................ " 25 " 

9 Iredell Law ...................... a s  31 N. C. 
10 " " ...................... " 32 " 
11 " " ...................... " 33 " 

12 " " ......) ............... " 34 " 

13 " " ...................... " 35 " 

1 " Eq. ...................... " 36 " 
2 " " ...................... " 37 " 

3 " " ...................... " 38 " 

4 " " ...................... I' 39 " 

5 " ' I  ...................... " 40 " 
6 " 'I ...................... 41 " - $ 6  6 '6 40 ...................... 
8 " " ...................... 'I 43 I' 

Busbee Law .......................... " 44 " 

" Ea. .......................... " 45 " 

........................ 1 Jones Law " 46 " 
3 ' 6  ' 6  ........................ - " 47 " 

3 6' 6' ........................ " 48 " 

4 " " ........................ " 49 " 
5 6' ' 6' ........................ " 50 " 

6 " " ........................ " 51 " 

7 " " ........................ " 52 " 

8 " " ........................ " 53 " 

1 " Ea. ........................ " 54 " 

2 " " ........................ '( 55 " 

3 '6 'I ........................ " 56 " 

4 ' 6  I1 ........................ " 57 " 

5 " " ........................ " 58 " 
6 0  U ........................ " 59 " 

.................... 1 and 2 Winston " 60 " 
........................ Phillips Law " 61 " 
........................ ' Eq. " 62 " 

EF In  quoting from the reprh ted  Reports, counsel mill cite always the 
marginal ( L C . ,  the original) paging. 

The opinions published in the first six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, are  published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
10ls t  volumes, both inclusive, will be found the opinion of the Court, cou- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July, 1937, are  published in rolumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with rolume 212, 
the Court has consisted of seren members. 



JUSTICES 

OF THE 

SUPREME COURT OF NORTH CAROLINA 
SPRING TERM, 1948-FALL TERM, 1948. 

CHIEF JUSTICE : 

WALTER P. STACY. 

ASSOCIATE JUSTICES : 

WILLIAM A. DEVIN, A. A. F. SEAWELL, 
M. V. BARNHILL, EMERY B. DENNY, 
J. WALLACE WINBORNE, S. J. ERVIN, JR. 

ATTORNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON, 
H. J. RHODES, 
RALPH MOODY, 
JAMES E. TUCKER, 
PEYTON B. ABBOTT. 

SUPREME COURT BEPORTER : 

JOHN M. STRONG. 

CLERK OF THE SUPREME COURT : 

ADRIAN J. NEWTON. 

MARSHAL AND LIBRARIAN : 

DILLARD S. CARDNER. 



J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISIOK 
N a m e  District Address  

CHESTER MORRIS ........................................... First ................................. Curri t~~ck.  
WALTER J. BONE ........................................... Second .............................. Xashville. 
R. HUNT PARKER .......................................... Third ................................ R n o e R a p i d s .  
CLAWSON L. WILLIAMS ............................ ....Fourth .............................. Sanford. 
J. PAUL FRIZZELLE .................................... Fifth ................................. n o w  Hill. 
HENRY L. STEVENS, JR ................................ Sixth ................................ Warsaw. 
W. C. HARRIS ............................................... Seventh ............................ Raleigh, 
JOHN J. BURRET .......................................... Eighth .............................. Wilmii~gton. 
Q.  K. , ~ ~ I M O C I ~ S ,  JR ...................................... Ninth ............................. .Jayetteville.  
LEO CARR ........................................................ Tenth ................................ Burlington. 

SPECIAL JUDGES 
W. H. S. BURGWYX ................................................................................. Woodland. 
LUTHER HAMILTOX ................................................................................. forehead City. 
PAUL B. EDMUNDSON .......................................................................... Goldsboro 

WESTERN DIVISION 
JOHN H. CLEMENT ........................................ Eleventh ....................... Winston-Salem. 
H. HOYLE SINK .............................................. Twelfth ......................... Greensboro. 
F. DOISALD PHILLIPS ................................... Thirteenth .................... Rocliingham. 
WILLIAM H. BOBBITT ................................ -1otte. 
FRANK &I. ARMSTRONG ................................. i f t e e t h  ...................... Troy. 
WILSON WAR LICK^ ............ ... ....... ... ...... .ton. 
J. A. ROGSSEAU ...................................... Seventeenth ................. North Tvilkesboro. 
J. WILL PLESS, JR ..................................... ..3ighteenth ................ Marion. 
ZEB V. NETTLES ............................................. Nineteenth .................... Asheville. 
DAN K. MOORE .............................................. Twentieth ..................... Sylva. 
ALLEN H. GWYN ...................................... Twenty-first ................. Reidsville. 

SPECIAL JUDGES 
GEORGE B. PATTOK .................................................................................. Franlilin 

................................. CHARLES L. COCGIX 
GEORGE A. SHUFORD ................................................................................ Asheville 
PEYTON MCSWAIN~ ............... .. ......................................................... Shelby. 

EMERGENCT JUDGES 
HENRY A. GRADY ..................................................................................... New Bern. 
G.  V. COW PER^ .......................... .. ............................................................ Kinston. 

................................ ...................... MICHAEL SCHEIVCK~ ............ ... .. Hendersonville. 
F ~ I X  E. ALLEY, SR. .............................................................................. Waynesville. 

=Resigned 14 February, 1949,  to accept appointment as U. S. District Judge. 
=Appointed 1 3  September, 1948. 
8Died 4 November, 1948. 
'Died 5 November, 1948. 



SOLICITORS 

EASTERN DIVISION 

Name District Addrese 
JOHN W. GRAHAM~ ...................................... First ................................. Edenton. 
GEORGE M. FOUNTAIN .................................. Second .............................. Tarboro. 
ERNEST R. TYLER ......................................... T h i o b e l .  
W. JACK HOOKS ......................................... ..Fourth .............................. Kenly, 
W. J. BUNDY ....................... .... ....... G e e n v i l l e .  
J. ABNER BARKER ...................................... Sixth ................................ Roseboro. 
WILLIAM Y. BICRETT ................................... Seventh ............................ Raleigh. 
CLIFTON L. MOORE ........................................ Eighth .............................. Burgaw. 
F. ERTEL CARLYLE~ ..................................... Ninth ................................ Lumberton. 
WILLIAM H. MURDOCK ................................. Tenth ................................ Durham. 

WESTERN DIVISION 

WALTER E. JOHNSTON, JR. ........................ Eleventh .......................... Winston-Salem. 
CHARLES T. HAGAN, JR. ............................. Twelfth ........................... Greensboro. 
M. G. BOYETTE ............................................... Thirteenth ...................... Carthage. 
BASIL L. WHITENER ................................... Fourteenth ...................... Gastonia. 
JOHN R. MCLAUOHLIN .............................. Fifteenth ........................ Statesville. 
JAMES C. FATHINO ....................................... Sixteenth ......................... Lenoir. 
AVALON E. HALL ....................................... Seventeenth .................... Yadlrinville. 
C. 0. RIDINGS .............................................. E i h t e e h  ...................... o r e s  City. 
W. K. MCLEAN .............................................. Sineteenth ...................... Asheville. 
THADDEUS D. BRYSON, JR ........................... Twentieth ....................... s o  City. 
R. J. SCOTT .................................................... Twenty-first .................... Danbury. 

lsucceeded 1 January, 1949, by Walter W. Cohoon, Elizabeth City. 
2Resigned 4 November. 1948.  Succeeded by Malcolm B. Seawell 6 November, 1 9 4 8  



SUPERIOR COURTS, FALL TERM, 1948 

The numerals in  ,parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 

THIS  CALENDAR I S  UNOFFIC~AL 

EASTERN DIVISION 

~ u r r i t u c k - ~ e p t .  6. 
Dare-Oct. 25. 
Gates-Nov. 22. 
Hyde-Aug. 161; Oct. 18. 
Pasquotank-Sept. 20t ;  Oct. l l t  (A)  (2 ) ;  

h-ov. 8 t ;  Nov. 15'. 
Perquimans-Nov. 1. 
Tyrrell-Oct. 4. 

F I R S T  JUDICIAL DISTRICT 

J u d g e  Morris 

Beaufort-Sept. 20. ( A ) ;  Sept. 27t ;  Oct. 
l l t ;  Nov. 8* ( A ) ;  Dec. 6t .  

Camden-Aug. 30. 
Chowan-Sent. 13: Nov. 29. 

Duplin-July 26.; Aug. 30t ( 2 ) ;  Oct. 4'; 
Dec. 6t  (2).  

Lenoir-Aug. 23*; Sept. 13 ( A ) ;  Sept. 
27t ;  Nov. 1 ( A ) ;  Nov. 8 t  ( 2 ) .  

Onslow-July 192; Oct. 11; Nov. 22t (2).  
Sampson-Aug. 9 ( 2 ) ;  Sept. 137 (2 ) ;  Oct. 

25t (2).  

Pamlico-hTov. 8 (2).  
Pitt-Aug. 23t;  Bug. 30; Sept. 137; Sept. 

27t ;  Oct. 257; Nov. 1 ;  Nov. 227 (A) .  

SIXTH JUDICIAL DISTRICT 

Judge  Stevens 

T H I R D  JUDICIAL DISTRICT 

J u d g e  P a r k e r  

Bertie-Aug. 30 ( 2 ) ;  Nov. 15. 

SECOND JUDICIAL DISTRICT 

J u d g e  Bone 

Edgecornbe-Sept.. 13; Oct. 18; Nov. 15t  
(2).  

Martin-Sept. 20 (2):  Nov. 22t (A)  (2 ) ;  
Dec 13 

N k h - ~ u g .  30; Sept. 207 (A)  (2 ) ;  Oct. 
l l t ;  Nov. 29'; Dec. 61. 

Washington-July 12; Oct. 25t. 
Wilson-Sept. 6 ;  Oct. 4 t ;  Oct. 25. ( A ) ;  

Nov. It (2 ) ;  Dec. 6 (A).  

~ a l i f a x - ~ u g .  16 (2 ) ;  Oct. 4 t  (A)  (2 ) ;  
Oct. 258 ( A ) ;  Nov. 29 (2).  

Hertford-Aug. 2; Oct. 18 (2). 
Northam~ton-Aurr.  2 ( A ) :  Nov. 1 (2). 

SEVENTH JUDICIAL DISTRICT 

J u d g e  Ha r r i s  

2g~("2;k1in-Sept' 20 t  ; Oct' l l * ;  

Wake-July 12*; Sept.  6* ( 2 ) :  Sept. 20t 
(A)  ( 2 ) ;  Oct. 4.; Oct, 18t ( 3 ) ;  Nov. 8.; 
:::; 113:; (2;. 2:; 29 t  ( A ) ;  Dee' 6* (A) ;  

E I G H T H  JUDICIAL DISTRICT 

J u d g e  Burney 

vance-dct. 4': oG. 11t. 
Warren-Sept. 20'; Sept. 27t. 

FOURTH JUDIOIAL DISTRICT 

J u d g e  Williams 

Chatham-Aug. 2 t  ( 2 ) ;  Oct. 25. 
Harnett-Sept. 6' ( A ) ;  Sept. 2'0t; Oct. 47 

(A)  (2 ) ;  Nov. 16' (2). 
Johnston-Aug. 16.; Sept. 277 (2 ) ;  Oct. 

18 ( A ) ;  Nov. 87; Nov. 15t  ( A ) ;  Dec. 13 (2). 
L e e J u l y  19.; J u l y  26t ;  Sept. 13f ;  Sept. 

20t ( A ) ;  Nov. 1.; Dec. 1st (A). 
Wayne-Aug. 23; Aug. 307 (2 ) ;  Oct. l l t  

(2 ) ;  Nov. 29 (2). 

FIl?TH JUDICIAL DISTRICT 

Judge Frizzelle 

Carteret-Oct. 18; Dec. 6t. 
Craven-Sept. 6.; Oct. 47 (2) :  Nov. 22t 

(2) .  ,-, . 
Greene-Dec. 6 ( A ) ;  Dec. 13 (2).  
Jones-Aug. 16 t ;  Sept. 20; Dec. 6 (A).  

Brunswick-Sept. 6 ;  Sept. 20t. 
Columbus-Aug. 30'; Sept. 27t ( 2 ) ;  Nov. 

15'; Nov. 22t (2).  
New Hanover-July 26'; Aug. 16 t ;  Aug. 

23'; Oct. l l t  (2 ) ;  Nov. 1.; Nov. 8 ;  Dec. 6 t  
( 2 ) .  

Pender-July 1 s t ;  Sept. 13.; Oct. 25t. 

NINTH JUDICIAL DISTRICT 

J u d g e  Nimocks 

Bladen-Auz. S t :  Sewt. 20.. 
 umberl land--~ug. 30'; Sept. 27t (2) ; 

Oct. 11. ( A ) ;  Oct. 25f ( 2 ) ;  Kov. 22' ( 2 ) .  
Hoke-Aup. 2 t :  Aua. 23; Nov. 15. 
~obeson-July  1 2 t  - (2)  ; Aug. 16.; Aug. 

30t (A) ;  Sept. 6* (2 ) ;  Sept. 27' ( A ) ;  Oct. 
llt (2 ) ;  Oct. 25' ( A ) ;  Nov. S*; Nov. 15t  
( A ) ;  Dec. 61 ( 2 ) ;  Dec. 20'. 

TENTH JUDICIAL DISTRICT 

J u d g e  Ca r r  

Alamance-Aug. 2 t ;  Aug. 16;: Sept. 6 t  
( 2 ) :  Nov. 15t (A)  (2 ) ;  Nov. 29'. 

Durham-July 19'; Aug. 2t  (A) (2):  
Sept. 6. (A)  (2 ) ;  Sept. 20t ( 2 ) ;  O c t  It 
(A)  ; Oct. 11'; Oct. 1st (A)  ( 2 ) ;  Nov. 1' 
(2 ) ;  Dec. 6'. 

Granville-July 26; Oct. 25t ;  Nov. 16 (2). 

." Orange-Aug. 23; Aug. 30t ;  Oct. I t ;  Dec. 
Id. 

Person-Aug. 9 ;  Oct. 18. 





UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-DON GILLIAM, Judge, Wilson. 
Middle District-JOHNSON J. HAYES, Judge, Greensboro. 
Western D i s t r i c t - - W ~ ~ s o ~  WARLICK, J u d g e ,  Newton. 

EASTERN DISTRICT 
Terms-District courts are  held a t  the time and place a s  folloms: 

Raleigh, Civil and criminal term, second Monday in March and Sep- 
tember; criminal term, fourth Monday after the second Monday in 
March and September. A. HAND JAMES, Clerk. 

Fayetteville, third Monday in March and September. MRS. LORA C. 
BRITT, Deputy Clerk. 

Elizabeth City, third Monday after the second Monday in March and 
September. SADIE A. HOOFER, Deputy Clerk, Elizabeth City. 

Washington, sixth Monday after the second Monday in March and 
September. GEO. TAYLOR, Deputy Clerk. Washington. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MATILDA H. TURNER, Deputy Clerk, New Bern. 

Wilson, seventh RIonday after the second Monday in March and Sep- 
tember. MRS. EVA L. YOUNG, Deputy Clerli, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
September. J. DOUGLAS TAYLOR, Deputy Clerk. Wilmington. 

OFFICERS 

JOHN HALL MANNING, U. S. Attorney, Raleigh. K. C. 
JOHN B. MCRIULLAN, Elizabeth City, HOWARD H. HUBBARD. Clinton. Assistant 

United States Attorneys. 
F. S. WORTHY, United States Marshal. Raleigh. 
A. HAND JAMES, Clerli United States District Court. Raleigh. 

MIDDLE DISTRICT 
Terms-District courts are held a t  the time and place as  follows: 

Durham, fourth Monday in September and first Monday in February. 
HENRY REYNOLDS, Clerk. Greensboro. 

Greensboro, first Monday in June and December. HENRY REYNOLDS, 
Clerli; MYRTLE D. COBB. Chief Deputy ; LILLIAN HARKRADER. Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE B. GRUBR. Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY REYN- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerli, Greensboro. 

Winston-Salem. first Monday in May and Xorember. HENRY REYXOLDS. 
Clerli. Greensboro : ELI. r, SHORE. Deputy Clerli. 

Wilkesboro, third Monday in May and Kovember. HENRY REYNOLDS, 
Clerli. Greensboro : C. 11. COITLES. Deputr Clerli. 

OFFICERS 

BRYCE R. HOLT. Cnited States District Attorney. Greensboro. 
R. KENNEDY HARRIS, Assistant United States Attorney, Greensboro. 
MISS EDITH HAWORTH, Assistant United States Attorney. Greensboro. 
THEODORE C. BETHEA, Assistant United States Attorney, Reidsville. 
FRED M. LOMAX, Cnited States Alarshal, Greensboro. 
HEXRY REYNOLDS, Clerk United States District Court, Greensboro: 

viii 



UNITED STATES COURTS. 

WESTERN DISTRICT 

Terms-District courts are  held a t  the time and place a s  follows: 
Asheville, second Xonday in May and November. OSCAR L. MCLURD, 

Clerk ; WILLIAM A. LYTLE, Chief Deputy Clerk; VERXE E. BARTLETT, 
Deputy Clerk ; MISS NOREEN WARREN, Deputy Clerk. 

Charlotte, first Monday in April and October. CHAS. A. RHINEHART, 
Deputy Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADEBHOLDT, 
Deputy Clerk. 

Shelby. fourth Monday in September and third Monday in March. 
OSCAR L. XCLURD, Clerk, Asherille. 

Bryson City, fourth Monday in May and November. OSCAR L. MCLURD, 
Clerk. 

OFFICERS 

 THO^. A. CZZELL, JR., United States Attorney, Ashe~ille.  
FRANCIS H. FAIRLEY, Assistant United States Attorney, Charlotte. 
JAMES B. CRAVEK, JR., Assistant United States Attorney, Charlotte. 
CHARLES R. PRICE. United States Marshal. Asheville. 
OSCAR L. MCLURD, Clerk United States District Court, Asheville. 



LICENSED ATTORNEYS 
SPRING TERLM, 1949. 

I ,  EDWARD L. CANNON, Secretary of the Board of Law Examiners of the 
State of North Carolina, do certify that  the following named persons have duly 
passed examinations of the Board of Law Elxaminers as  of the 7th day of 
August, 1948 : 

ALLRAN, WILLIAM JAMES ............................................................... Cherryville. 
................................................................ AUSBAND, FRANK CROWELL Winston-Salem. 

A y c o c ~ ,  FRANK BAYARD, JR. .................. .. ..................................... Currituck. 
......................................................................... AYSCUE, GEORGE ALBERT Monroe. 

....................................................................... BAILEY, JAMES RUFFIN Raleigh. 
................................................................. BARNEB, WILLIAM FAISON Pinetops. 

BELL, PAUL BUCKNEB ........................................................................... a Mountain. 
...................................................................... BUCK, BEDFORD WORTH Kannapolis. 

............................................................... BRADLEY, RAYMOND WEST, JB Bessemer City. 
....................................................... BRASWELL, THOMAS EDWARD, JR Elm City. 

.......................................... BRIDGERS, HERBERT VINSON. ........... ....... .Enfield. 
............................................... ................ BRITT, ALBERT MITCHELL .... Clinton. 

BRITT, WILLIAM Ross .................................................. F o r  Oaks. 
.............................. BROADROOT, WINSTON W i l m i n g t o n .  

BROWN, BRUCE BAILEY ................... ... ........................................... Clyde. 
BBYANT, WALTER RUDOLPH ................. ... ........................................ Lasker. 
BUTLER, ROBERT HEMAN .............. .. ................................................ St. Pauls. 
BYNUM, FREDERICK WILLIAMSON, JR ............................................... Rockingham. 
CAMPBELL, CHARLES WAYNE ................... .. ...................................... Hickory. 
CANADAY, CLAUDE CARL, JR .................... .................. ........................... Benson. 
CABNES, EVERETT CORNELL, JR .................. ....... ........................... o u r  Oaks. 
CHILDERB, MAX LAMAR ........................................................................... Lenoir. 
CHILDS, WADE HAMPTON, JB .............................................................. .Lincolnton. 

............................................................... COLE, BEN NOOE .................. .. Charlotte. 
COLTON, HENRY ELLIOTT Chapel  Hill. 
COOKE, FRANK PATTON ............. .... ...................................... .. ........ Kannapolis. 
COOPER, JAMES CRAWFORD, JR ................................. .. ...................... ~ e n d e r s o n .  
Cox, GUY HILL, JR ............................................................................. Thomasville. 
CRAVER, PHILIP ROSWELL ............ .. .................................................. Lexington. 
CRISP, WILLIAM THOMAS, I1 ................................................................ Candler. 
CURRIE, JAMES SLOAN .............. .. ...................................................... Clarkton. 
CURRIN, HUGH MARTIN Oxford. 
DAILEY, FRANK WALTER ................ .. ................................................. Creedmoor. 
DAMERON, EDGAR SAMUEL WILLIAMSON, JR ................................. Burlington. 
DELBRIDGE, WILLIAM CLEVELAND ................ .... .............................. Spring Hope. 
EDWARDS, ELTON ............................................................................... Morehead City. 
ELIAS, MELVIN ROPE ......................................................................... Asheville. 
ELMORE, WILLIAM EDWARD, JR ......................................................... Lumberton. 
FOLGER, CHARLES LEE. ................ .. ..................................................... .Dobson. 
FOLGER, WORTH BARNARD ................... .. ......................................... Dobson. 
FORD, RICHARD BRAMLEY ................................................................ Biltmore. 
FRIDAY, WILLIAM CLYDE ........................................................................ Dalla s. 
FRIEDBERG, EDWIN PETER .................................. ..... ...................... Durham. 
FULLENWIDER, WILLIAM HARRY ........................................................... Monroe. 
FULLER, MANLEY KEARNS, .JR ............................................................. Laurinburg. 
GIBBONS, LEMUEL HARDY ............... .... ......................................... .Hamlet. 



LICENSED ATTORNEYS. xi 

GILLILAND, JAMES DANIEL ............................................................... Macon. 
..................................................................... GREGORY, JAMES CARL Zebulon. 

GUPTON, WILLIS FLETCHEE ................................................................ Winston-Salem. 
............. ................................................... HAINES, WILLIAM EMENS .. Durham. 

........................................................................... HARRILL, JACK MILLS Forest City. 
.............................................................. HARRIS, WILLIAM HENRY, JR .Norwood. 

....................................... HOLLAND, ROSCOE MAURICE .................. .... Clinton. 
HOLLOWELL, BERNARD BENJAMIN ....................................................... Aurora. 

................................................. HORTON, AUDREY LENORE SHUMAKER Asheville. 
.............................................................. HORTON, SHELBY EDMUND, JR Asheville. 

HYLDBURG, CARL ALBERT, JR ................. ... ..................................... Durham. 
....................................... JORDAN, JOHN RICHARD, JR .................... ..... Winton. 

JOSLIN, WILLIAM ........... ... .................................................................. Raleigh. 
KIRBY, JAMES RUSSELL ........................................................................ Lucama. 

......................................... KITTRELL, ROBERT GILLIAM, JR.. Henderson. 
....................................................................... LANE, THOMAS GUY, JR Charlotte. 

LEVINE, SOLOMON ............ Raleigh. 
MACLEAN, HECTOR ......................... .. ............................................... Lumberton. 

.......................................................... McCowx, WALLACE HARDIN Durham. 
.............................................. McCoy, DONALD WHITFIELD .......... ... Laurinburg. 

................................................ MCKEEVER, HOBART LORING ............ .. Chapel Hill. 
............................................... MCMURRAY, JOHN HORACE ............ ... Swannanoa. 

RIANN, FLETCHER CULLEN, JR ......................... .. ................................ Pittsboro. 
.................................................. MARKHAM, JOHN EDWARD ............. .. Durham. 

NARRON, TALMADQE L. G ....................................................................... Kenly. 
.............................................................. NEAVES, CHARLES MITCHELL Elkin. 

.............................................................. OGBURN, WILLIAM HUBERT Chapel Hill. 
.................................................................. PAGE, ROBERT NEWTON, I11 .Aberdeen. 

PASCHAL, HARRY EDWARD ....................... .. ........................................ Wake Forest. 
PEARCE, WILLIAM PERSON, JR ............................................................ Youngsville. 

..................................................................... PETREE, WILLIAM HORTON Winston-Salem. 
............................................. .................... POPE, WILLIAM ROBERT.. .. Mount Mourne. 

................................................. PRICE, GEORGE GALLOWAY TAPSCOTT Taylorsville. 
..................................................................... RETCHIN, DANIEL DAVID.. Wilmington. 

..................................................... RICHARDSON, ROBERT EMMETT, JR Lumberton. 
................................................... ROSE, ZENO HARDY, JR .................. .. Robersonville. 

SETTLE, LEE WARNEX ........................................................................... N. Wilkesboro. 
SIMPSON, MARTIN BLAND, JR ................... .. ...................................... Elizabeth City. 

................................... .................................. SMITH, BILLY CEVUS .. Pittsboro. 
................................................... SPEXCE, ROBERT ATWELL ............. .. Kinston. 

........................................................................... STEWART, DUGALD, 111 Laurinburg. 
STONE, JERRY BROADWELL .................................................................... Durham. 

.................................................................... TIYLOR, FRANCIS ~ ~ P R O T T  .Concord. 
TAYLOR, HOYT PATRICK, JR ................................................................... Wadesboro. 
TAYLOR, WILEY HIGGIR'S, JR ............................................................. Beaufort. 

...................................................................... TODD, FRANK LESESNE Hendersonville. 
TRAVIS, JOSEPH COLLINS ................... .. ............................................ Charlotte. 

................................................................................... VICK, JOE PITTS .Durham. 
WALKER, DANIEL JOSHUA, JR ............................................................... B~rl ington.  

................................................ WARD, ALFRED DECATUR ............ ...... New Bern. 
......................................................... WARNER, TIM GOODE ............ ..... .Greensboro. 

..................................... WARREN, ERROL JORDAN ....................... ............. R o c k  Mount. 
......................... ..................... WEBSTER, WILLIAM TERRELL, JR ... Gastonia. 

WELLS, THOMAS MASLIN, JR ............................................................. Chapel Hill. 



xii LICENSED ATTORNEYS. 

WHARTON, RICHARD LINDSEY ..................... .. ..................................... Greensboro. 
WHITE, CHARLES WARD ............... .. ................................................ Durham. 
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BY COMITY: 

................... ................. BUTLER, JAMES OVERTON .. WintonSalem from Tennessee 

CATHERINE ELIZABETH JOHKSON, Charlottesville, Virginia, and CHARLES 
DEXTER POWERS, Chapel Hill, while having passed the written esaminations 
have not a s  of this date complied with all  the rules of this Board and there- 
fore license to them have not a s  yet been issued. 

Given over my hand and the seal of the Board of Law Examiners, this the 
8th day of December, 1948. 

EDWARD L. CANKOR, Secre tary ,  
(Seal) Board  o f  Law Exanz iners ,  State o f  h70rth Carolina. 
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ELLISON, FANNIE ELLISON, RUTH CHEEK KIVETT,  D. G. CRAVEN, 
BEULAH DAVIS, RALPH WILSON, TIFFANY WILSON, MRS. ETTA 
HENDRICKS, BESSIE  L. STOUT, TABITHE KELLISG,  LOLA PUGH 
GADDIS, JOHN PUGH, JR.,  ANNIE E. CRAVEN, WM. CHEEK, MACIE 
CHEEK, CARRIE PUGH, J O E  PUGH, NORDIE ALLRED HOLDER, 
G. H. KINNEY, MAXINE CRAVEN LEWIS,  ON BEHALF OF THEMSELVES 
AND AU OTHER MEMBERS O F  PLEASANT CROSS CHRISTIBN CHURCH, 
V. GEORGE 51. TALLY, J. H. l lALONE, T E D  TROGDON. A. M. 
BURNS. E D  WRIGHT,  l I ILDRED MALONE AND CLAREKCE hIALOXE, 
AND L ~ L L  SS~CH 0 ~ 1 3 ~ ~  PERSONS  HOSE x~~~~ ARD ADDRESSES ARE CN- 
mown-,  WHO ARE AFFILIATED WITH AND CLAIM TO BE MEMBERS OF AN 

ORGANIZATI~N KNOWN AKD DESIGNATED AS T H E  INDEPENDENT CHRIS- 
TIAN CHURCH, A MOVEMENT FOSTERED m n  ORGANIZED SINCE NOVEMBER 
14, 1943, BY THE SAID GEORGE 31. TALLY. 

(Filed 28 April, 1948.) 

1. Appeal and Error § 10- 
Where the  t r ia l  court  adopts appellant's statement of case with modi- 

fications, appellant is under duty to have the  statement of case a s  modified 
redrafted and submitted to the  judge for signature, and upon failure to 
do so there is n o  "case on appeal." G. S., 1-282; G. S., 1-283. 
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2. Appeal and Error §§ 10a, 40a- 
Where there is no proper statement of case on appeal the Supreme 

Court can determine only whether there is error on the face of the record 
proper. 

3. Charities 5 2: Trusts 5 ll- 
A conveyance.of land to trustees for the erection of a church to belong 

to a denomination, to have and to hold to them and their successors in 
office forever in trust for the erection of a place of worship for the use of 
members of the denomination, takes the title in trust for  the use of the 
denomination, G. S., 61-3, and therefore members of the congregation of 
the church so erected who withdraw affiliation from the denomination, 
even though they be a majority of the congregation, are not entitled to 
the control and use of the property as against the denomination, irrespec- 
tive of whether the particular church is congregational or connectional. 

APPEAL by defendants from Pittman, J., at July Term, 1947, of 
RANDOLPH. 

Civil action to recover land as church property allegedly wrongfully 
withheld by defendants. 

Plaintiffs in their complaint and amended complaint allege among 
other things, in  brief, these facts pertinent to this appeal : 

(1)  The Christian Church is a Protestant denomination organized by 
the Reverend James O'Kelly and his associates in the early days of the 
colonization of the United States, and is recognized as such among 
American churches. I t  has been active in certain sections of North 
Carolina. I n  1864 Deep River Conference of the Christian Church was 
organized and since has been and is a religious organization maintained 
under the principles of the Christian Church and "in accordance with 
its code of rules and regulations of the government of said church as 
prescribed by it,"-its pame being changed in 1894, by due process, to 
the Western North Carolina Conference or Western Worth Carolina 
Christian Conference. And among other active churches organized and 
maintained by said church is the Pleasant Cross Christian Church which 
has been in existence for many years,-even prior to 21 January, 1880; 

(2) On 21 January, 1880, Lucinda Trogdon conveyed to W. J. 
Coward, and four others, naming them, Trustees, a certain lot or parcel 
of land, the pertinent clauses of the deed being as follows: (1) The 
premises and granting clause : "For and in consideration of the love we 
bear for the cause of Christ. and from an earnest desire to ~ r o m o t e  his 
heritage on earth we give and grant and presents convey to the said 
Trustees aforesaid the following lot or parcel of land on which to erect 
a church building to belong to the Christian Church and to be used for 
Sabbath School purposes also"; (2) Description of the lot; ( 3 )  Haben- 
durn: "To have and to hold all and singular the above mentioned and 
described lot or piece of land situated, lying and being as aforesaid 
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together with all and singular the houses, woods, waters, ways and privi- 
leges thereunto belonging or in any wise appertaining unto them W. J. 
Coward (and four others, naming them), and their successors in office 
forever in trust that they shall erect and build or cause to be erected and 
built thereon a house or place of worship for the use of the members of 
the Christian Church of Deep River Conference, and also use of spring 
north of said church7'; and (4) Warranty: "Unto them the said Trustees 
and their successors, chosen and appointed as aforesaid." And the 
church building, known as the Pleasant Cross Christian Church, was 
erected, and is now located and maintained upon the lot described in 
said deed; and under and pursuant to Chapter 61 of the General Statutes 
of North Carolina, the title thereto has been a t  all times and is now 
vested in  the said Deep River Conference, now Western Korth Carolina 
Christian Conference of said Christian Church, for the uses and purposes 
for which i t  was conveyed, and is subject to the control of the said 
Conference by and through its proper officers and representatives. 

( 3 )  Plaintiffs, Conference, and present officers and executive commit- 
tee of the Conference, and others, loyal members of Pleasant Cross 
Christian Church, are entitled to said property, and to the exclusive use 
and benefit thereof for church purposes to the exclusion of all such per- 
sons as have left the said Pleasant Cross Christian Church and organized 
or undertaken to organize through defendant George 31. Tally and 
others what they have seen fit to designate as an Independent Christian 
Church. 

(4) Defendants and their associates, who were in sympathy with 
George M. Tally, in matters of difference between him and the Con- 
ference, and George M. Tally undertook to withdraw the membership 
of said Pleasant Cross Christian Church from said Western North 
Carolina Conference, and to dismiss from said church all members 
thereof, including individual plaintiffs, who did not co-operate with him, 
and have undertaken to organize a new and independent church under 
the name of Independent Christian Church, promulgating and subscrib- 
ing to a new creed, exclusively their own, and no part of the Christian 
Church or its creed or denominational doctrine, and as such have taken 
possession of the said Pleasant Cross Christian Church, and have for- 
bidden plaintiffs and other duly constituted members of said church to 
enter for the purposes of public worship, etc. 

Thereupon, plaintiffs pray, among other things, that they be adjudged 
to be the owners in  fee and entitled to the possession of said church 
property, and that defendants be required to surrender possession thereof 
to plaintiffs, etc. 

Defendants, answering, briefly stated, deny in material aspects the 
allegations of the complaint, particularly the legal effect of said deed 
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from Lucinda Trogdon, as plaintiffs allege, and assert that the fact that 
the name "Deep River Conference" is referred to in said deed does not 
give any title, as a matter of law, to the Deep River Conference, Western 
North Carolina Conference or any other conf..rence,-that the title is 
vested in the Trustees of the Pleasant Cross Christian Church, and their 
successors; and that the Pleasant Cross Christian Church is congrega- 
tional, and not connectional, and the property is owned by the Trustees, 
duly elected by the church; that the Conference has no control over i t ;  
and that the action taken by defendants and those in  agreement with 
them, was taken as majority members of the church. And defendants 
further aver "that said church, of its own free will and accord, and which 
it had a right to do, voted itself out of said Conference7'; and "that said 
church thereupon, using the same members of Pleasant Cross Christian 
Church, voted to change the name of Pleasant Cross Christian Church, 
to the name of Independent Christian Church, which i t  had the right to 
do under the congregational system, that the membership of the former 
Pleasant Cross Christian Church remained exactly the same, that it has 
the same officers and is still a Christian Church and belongs to the 
Christian denomination, and an overwhelming majority of those who 
attend said church voted such action after they had withdrawn from said 
Conference, which they had a right to do under the laws," etc. 

Upon the trial in Superior Court, the case was submitted to the jury 
upon these issues, which the jury answered as shown : 

"1. Was pleasant Cross Christian Church a member of the Western 
North Carolina Christian Conference? Answer: Yes. 

"2. Was Pleasant Cross Christian Church a connectional form of 
church within the Western North Carolina Christian Conference? Bn- 
swer : Yes. 

"3. Was the Pleasant Cross Christian Church a congregational form 
of church ? Answer : No. 

''4. I f  so, did the defendants and those united in interest with them 
violate the customs, practices, usages, rules or regulations of the Chris- 
tian denomination ? Answer : 

"5. Did the defendants and those united in interest with them with- 
draw their affiliation from the Western North Carolina Christian Con- 
ference ? Answer : Yes. 

"6. I f  so, are the individual plaintiffs and those united in interest with 
them the sole and only members of Pleasant Cross Christian Church? 
Answer: Yea 

"7. I f  not, are the defendants and those united in interest with them, 
except George M. Tally, the sole and only members of the Pleasant Cross 
Christian Church? Answer : No. 

"8. Are the individual plaintiffs and those united in interest with them 
entitled to the use, enjoyment and possession of the real property re- 
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ferred to in the complaint as the Pleasant Cross Christian Church? 
Answer: Yes. 

"9. Are the defendants and those united in interest with them, except 
George M. Tally, entitled to the use, enjoyment and possession of the real 
property referred to in the complaint as the Pleasant Cross Christian 
Church ? Answer : No." 

Thereupon, the court signed judgment in which it is adjudged in perti- 
nent part (1) that individual plaintiffs and those united in interest with 
them are the sole and only members of Pleasant Cross Christian Church, 
and are entitled to the possession, use and enjoyment of the real property 
referred to in the complaint as the Pleasant Cross Christian Church; and 
(2 )  that defendants and those united in interest with them (a )  imme- 
diately surrender to the individual plaintiffs and those united in interest 
with them the possession of the said real estate, to the end that same may 
be used for church purposes in accordance with the rules, principles, 
customs, usages and faith of the Christian denomination as adopted and 
approved by the Western North Carolina Christian Conference, and 
(b) be now and forever enjoined, from interfering with individual plain- 
tiffs and those united in interest with them in the use, control and enjoy- 
ment of said real estate, or from preventing individual plaintiffs and 
those united in interest with them from using same for public worship 
and for church purposes in accordance with the rules, principles, cus- 
toms, usages and faith of the Christian denomination as adopted and 
approved by the Western North Carolina Christian Conference, and ( 3 )  
that the Clerk of Superior Court, in the event defendants and those 
united in  interest with them, or any other person, fail to surrender pos- 
session of the property, as so ordered, issue a writ of assistance, etc. 

Defendants appeal therefrom to Supreme Court. 

H. M.  Robins, W .  D. Barreft, and Long & Long for plaintiffs, ap- 
pellees. 

Walter Siler, John G. Prevette, and H.  B. Seawell, Jr., for defendants, 
appellants. 

WINBORXE, J. At the threshold of consideration of this appeal, we 
6nd that the record contains no proper transcript of case on appeal 
agreed upon by the parties, or settled by the judge, as required by statutes 
relating to appeals. 

The record does contain what is called "Statement of Case on Appeal," 
served on counsel for appellee by the Sheriff of Randolph County on 
14 November, 1947. And while the record does not show exceptions 
thereto or countercase filed by appellee, it does show an order signed by 
the presiding judge, in Chambers, at  Rockingham, on 30 January, 1948, 
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after due notice to the counsel, and in the presence of counsel for plain- 
tiffs and for defendants, "all in pursuance of the provision made by 
statute," reading as follows : 

"The hereto attached statement of case on appeal is ordered and con- 
stituted the correct statement of case on appeal upon the addition to said 
statement of pages 3, 6, 7, 12, 13, 14, 15, 16, 17, 18, 19, 20 and 21, with 
the evidence of Dr. L. E. Smith, on page 28 and the statement of the 
court on page 30, also pages 32, 33 and that portion of 34 beginning with 
the cross-examination of Mr. Tally to the end of page 36, also the evi- 
dence of Dr. W. T. Scott, being on page 46, to the bottom of page 49, 
and beginning again following defendants' Exception 27 on page 50 to 
the bottom of page 51." 

But there is nothing in the record to show that the order modifying 
the statement of case on appeal was carried out, or that the purported 
transcript of "Statement of Case on Appeal" appearing in the record 
is the statement of the case referred to in the above order. 

I n  this connection statute G. S., 1-282, formerly C. S., 643, provides 
that appellant shall cause to be prepared a concise statement of case on 
appeal and prescribes what it shall embody, and that a copy shall be 
served on respondent, appellee, within time given by statute or extended 
by order of court. I t  further provides that within time given in like 
manner respondent shall return the copy with his approval or with spe- 
cific amendments endorsed or attached. And the provisions of G. S., 
1-283, formerly C. S., 644, specify that if the case on appeal be returned 
by the respondent, with objections as prescribed, the appellant shalI 
immediately request the judge to fix a time and place for settling the case 
before him. I f  the request be made by appellant, the statute further 
provides that "the judge shall forthwith notify the attorneys of the 
parties to appear before him for that purpose at a certain time and place, 
within the judicial district" (if he is still in the district), and "at the 
time and place stated, the judge shall settle and sign the case . . ." 
Chozert Confections, Inc., v. Johnson, 220 N.  C., 432, 17 S. E. (2d), 505. 

Where, as stated in Waller v. Dudley, 193 N.  C., 749, 138 S. E., 128, 
the trial court adopts the appellant's statement of case with modifica- 
tions as indicated in the order in the present case, it is the duty of the 
appellant to have the statement of case on appeal as thus modified, re- 
drafted and submitted to the judge for his signature. Gaither v. Car- 
penter, 143 N.  C., 240, 55 s. E., 625. Moreover, when he fails to do 
this, there is no "Case on Appeal." Mitchell v. Tedder, 107 N. C., 358, 
12 S. E., 193; Waller v. Dudley, supra. 

I n  the case of Russos v. Bailey, 228 N.  C., 783, in opinion by Barnhill, 
J.,  i t  is said: "Exceptions which point out alleged errors occurring 
during the progress of a trial in which oral testimony is offered can be 
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presented only through a 'case on appeal' or 'case agreed' . . . This is 
the sole statutory means of vesting this Court with jurisdiction to hear 
the appeal, G. S., 1-282, 283; Carter v. Bryant, 199 N. C., 704, 155 
S. E., 602. Unless so presented, they are mere surplusage without force 
or effect . . . and 'must be treated as a nullity,' " citing authorities. 
And, continuing in the Russos case, it is stated that "When oral evidence 
is offered, the judge cannot settle the case on appeal by an anticipatory 
order." 

Applying this principle, the assignments of error arising upon the 
evidence offered at  the trial and upon the charge of the court, which is 
made to appear in the purported transcript, may not be considered by 
this Court. The only question presented by the appeal is whether there 
is error on the face of the record proper,-pleadings, verdict and judg- 
ment. The judgment appears to follow the verdict of the jury. 

Indeed, it may be appropriately stated that extraneous matters and 
side issues appear in the pleadings. The deed, upon which plaintiffs 
base their complaint, expressly manifests clear intention that the "church 
building" to be erected on the lot of land conveyed is "to belong to the 
Christian Church," and that the Trustees shall hold the lot "forever in 
trust that they shall erect and build or cause to be erected and built 
thereon a house or place of worship for the use of the members of the 
Christian Church of the Deep River Conference." And i t  is provided by 
statute, G. S., 61-3, that "A11 glebes, lands and tenements, heretofore 
purchased, given, or devised for the support of any particular ministrx, 
or mode of worship, and all churches and other houses built for the 
purpose of public worship, and all lands and donations of any kind of 
property or estate that have been or may be given, granted or devised 
to any church or religious denomination, religious society or congrega- 
tion within the state for their respective use, shall be and remain for- 
ever to the use and occupancy of that church or denomination, society or 
congregation for which the glebes, lands, tenements, property and estate 
were so purchased, given, granted, or devised, or for which such churches, 
chapels, or other houses of public worship were built; and the estate 
therein shall be deemed and held to be absolutely vested, as between the 
parties thereto, in the trustees respectively of such churches, denomina- 
tions, societies and congregations, for their several use, according to the 
intent expressed in the conveyance, gift, grant or will; and in case there 
shall be no trustees, then in such churches, denominations, societies and 
congregations, respectively according to such intent." 

Moreover, i t  not being controverted that the name of Deep River 
Conference of the Christian Church was changed in  1894 to Western 
North Carolina Christian Conference,-and the jury having found in  
answer to the first issue that Pleasant Cross Christian Church was a 
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member of the  Western N o r t h  Carol ina Chris t ian Conference, and, i n  
answer t o  t h e  fifth issue, t h a t  the  defendants and  those uni ted i n  interest 
wi th  them withdrew their  affiliation f r o m  the  Western N o r t h  Carolina 
Conference, it is immaterial  whether Pleasant  Cross Chris t ian Church is  
congregational o r  connectional, and  decision thereon is unnecessary on 
this record. 

Nevertheless, it m a y  not be amiss to  call a t tent ion to the  principle 
enunciated and  applied b y  this  Cour t  i n  Kerr v. Hicks, 1 5 4  N .  C., 265, 
70 S. E., 468, i n  opinion b y  Clark, C. J., t h a t  "in church organizations, 
those who adhere and  submit  to  the  regular order of t h e  church, local 
and  general, though a minority, a r e  t h e  t r u e  congregation,'' c i t ing 
Roshie's Appeal, 69 Pa . ,  462, 8 Am. Rep., 280;  Gable v. Miller ( N .  Y .  
Chancery Cour t ) ,  10 Paige; 627. 

I n  the judgment, there is  
N o  error. 

IN RE WILL OF MRS. MINNIE STOWE PUETT. 

(Filed 28 April, 1948.) 
1. Wills 5 15a- 

A paper-writing must be executed and proven in strict compliance with 
the statutory requirements in order to be effective as  a testamentary dis- 
position of property. G. S., 31-3; G. S., 31-18. 

2. Wills 5 16- 
The probate of a will in common form in accordance with statutory 

requirements, G. S., 31-19, may be set aside upon motion after notice 
where i t  is  clearly made to appear that  the court was imposed upon or 
misled, but otherwise the probate is conclusive and cannot be collaterally 
attacked, G. S., 31-19, and the paper-writing stands as  the last will and 
testament until declared void in a direct proceeding in the nature of a 
caveat. G. S., 31-32. 

3. Same: Clerks of Court 5 4- 
Where a paper-writing has been duly probated in common form, offer of 

proof of a will alleged to have been subsequently executed by the testa- 
trix is a collateral attack, and the clerk is without jurisdiction to  set aside 
the probate upon such proof. 

4. Same- 
G.  S., 28-31, empowering the clerk to revoke letters of administration or 

testamentary upon proof of a will, does not empower the clerk to set aside 
probate in common form upon proffer of proof of a later will. 

5. Appeal and Error 5 14: Clerks of Court 5 4: Courts § 4c- 

An appeal suspends further proceedings in the cause in the court from 
which the appeal is taken, but where appeal is taken from order of the 
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clerk probating a second will and thereafter the clerk enters an order 
revoking the order appealed from, the contention that the clerk was with- 
out jurisdiction to enter the order of revocation is untenable when the 
judge of the Superior Court determines the appeal from the original order 
of probate, and reverses the action of the clerk thereon. 

6. Wills s 15a- 
Notice to interested parties is not necessary to the probate of a will in 

common form. 

7. Wills 5 16- 
Language i11 a judgment susceptible to an interpretation that a probate 

of a will in common form could be attacked by proffered proof of a later 
will, will be stricken on appeal upon exception. 

APPEAL by Lelia Wilson, and by American Trust Company, Executor, 
and George W. Stowe, and others, from Pless, J., at December Term, 
1947, of GAS TO^. 

This was a proceeding to probate a paper-writing propounded by 
Lelia Wilson as a later will of Minnie Stome Puett, alleged to have been 
executed subsequent to one theretofore probated as the last will and 
testament of the decedent, heard below on appeal from orders of the 
Clerk of the Superior Court of Gaston County. 

The procedural steps by which this matter has come to this Court 
for decision may be stated in chronological order as follows: Minnie 
Stowe Puett  (widow of W. B. Puett)  having died, on 29 May, 1945, a 
paper-writing purporting to be her last will and testament was duly 
admitted to probate in  the manner prescribed by the statute. By this 
will the testatrix devised the bulk of her considerable estate in trust to 
the American Trust Company, Trustee, for the charitable purposes 
therein fully set out. The will was dated 12 May, 1944. 

On 2 May, 1947, Lelia Wilson offered for probate as the last will and 
testament of Mrs. Puett the following paper-writing: "Feb. 23, 1945. 
I will and bequeath everything I have to Lelia Wilson. (Signed) 
Minnie Stowe Puett. Mrs. W. B. Puett." On 7 July, 1947, after hear- 
ing the evidence, the Clerk found that this paper was entirely in the 
handwriting of Mrs. Puett, and "that the said will was found in a book 
belonging to the said Minnie Stowe Puett, and which said book was 
handed or given to Lelia Wilson by Minnie Stowe Puett, and the said 
will was found in said book by Lelia Wilson after the death of Minnie 
Stowe Puett." Thereupon the Clerk adjudged that the said paper- 
writing was the last will and testament of Minnie Stowe Puett, and 
further declared that the purported last will and testament of decedent 
probated 29 May, 1945, was "null and void." The American Trust 
Company, Executor and Trustee, excepted to this order and appealed to 
the Superior Court in  term. 
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On 21 November, 1947, George W. Stowe and others, representatives 
of the beneficiaries under the will probated 29 May, 1945, filed a peti- 
tion before the Clerk that the proceeding be reopened, and that the 
Clerk's order of 7 July, 1947, admitting the alleged second will to pro- 
bate, be revoked, for that the order was improvidently entered, and 
without notice to petitioners, and further that the probate of the will 
of 29 May, 1945, not having been vacated on appeal or declared void by 
competent tribunal was conclusive as to the validity of said will. The 
executor, after notice, joined in the petition and prayed that the order 
referred to be set aside. On 29 November, 1947, the Clerk entered order 
allowing the petition, and revoking the order of 7 July, 1947. Lelia 
Wilson excepted and appealed to the Superior Court. 

At December Term, 1947, of Gaston Superior Court Judge Pless ren- 
dered judgment as follows : 

"The court hereby affirms said order of the Clerk dated November 
29th, (1947)) but in doing so is of the opinion that this order does not 
preclude the appellant Lelia Wilson from seeking the probate by her at 
proper proceedings before the Clerk and after notice to all parties, heirs 
and legatees, and an opportunity to each of them to be heard. 

"To the extent that the order of the Clerk dated July 7, 1947, to 
which the American Trust Company, Executor and Trustee; noted ex- 
ception dated July 12, 1947, is in conflict with the ruling in the para- 
graph above, the said order of July 7th is reversed." 

From this judgment Lelia Wilson appealed, and from so much of the 
judgment as expressed the court's opinion "that this order does not pre- 
clude the appellant Lelia Wilson from seeking the probate of the paper- 
writing sought to be propounded by her in proper proceedings before the 
Clerk," the American Trust Company, Executor, and George W. Stowe 
and others appealed. 

Basil L. Whitener and Ernest 172. Warren for Lelia Wilson, Propounder, 
appellant. 

Taliaferro, Clarkson & Grier for appellee, American 
Executor. 

Tillett & Campbell, Harley B. Gaston, and James 
George W .  Stowe, et al. 

Trust Company, 

B. Craighill f o r  

DEVIN, J. The testamentary disposition of property is governed by 
statute. I n  order that a paper-writing, so designed, may effectuate this 
purpose it must have been executed and proven in strict compliance with 
the statutory requirements. G. S., 31-3, 31-18. When executed, proven 
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and recorded in manner and form as prescribed, i t  is given conclusive 
legal effect as the last will and testament of the decedent, subject only to 
be vacated on appeal or declared void by a court of competent jurisdic- 
tion in a proceeding instituted for that purpose. Crowell v. Bradsher, 
203 N. C., 492, 166 S. E., 331. "Until so set aside it is presumed to be 
the will of the testator." In  re Neal, 227 N. C., 136, 41 S. E. (2d), 90. 
The statute, G. S., 31-19, prescribes that "such record and probate is 
conclusive in evidence of the validity of the will until i t  is vacated on 
appeal or declared void by a competent tribunal." This language of the 
statute has been given effect by numerous decisions of this Court. I n  re 
Hine, 228 N .  C., 405, 45 S. E. (2d), 526; I n  re Areal, 227 N.  C., 136, 
41 S. E. (2d), 90; I n  re Smith, 218 N. C., 161, 10 S. E. (2d), 676; 
Whitehurst v. Hinton, 209 N. C., 392, 184 S. E., 66; Wells v. Odum, 
205 N. C., 110, 170 S. E., 145; Crowell v. Bradsher, 203 N.  C., 492, 
166 S. E., 331 ; In  re Rowland, 202 N. C., 373,162 S. E., 897. The will 
thus probated and recorded may not be collaterally attacked. Edwards 
v. White, 180 N. C., 55, 103 S. E., 901; Wells v. Odum, 205 N. C., 110, 
170 S. E., 145; I n  re Rowland, 202 N. C., 373, 162 S. E., 897. I t  con- 
stitutes a muniment of title. Whitehurst v. Abbott, 225 N.  C., 1, 
33 S. E. (2d), 129. 

But the conclusive effect of probate and record thus declared does not 
deprive probate courts of the power, in proper instances and on motion 
and due notice, to set aside proof of a will in common form, "where i t  is 
clearly made to appear that their adjudications and orders have been 
improvidently granted, or the court has been imposed upon or misled," 
In re Meadows, 185 N. C., 99, 116 S. E., 257; In re Johnson, 182 N. C., 
522, 109 S. E., 373; Mills v. Mills, 195 N. C., 595, 143 S. E., 130; I n  re 
Smith, 218 N. C., 161, 10 S. E. (2d), 676; In re Hine, 228 N. C., 405, 
45 S. E. (2d), 526. 

However, in the case a t  bar, there is no allegation that the probate of 
the will of Mrs. Puett  on 29 May, 1945, was otherwise than in strict 
accord with the statute, nor is there suggestion that the court was im- 
posed upon or misled. Hence the validity of the will may be attacked 
only by direct proceeding in the nature of a caveat. G. S., 31-32. In re 
Little, 187 N. C., 177, 121 S. E., 453. I n  such case, as was said by 
Chief Justice Stacy in I n  re Rowland, 202 N.  C., 373, 162 S. E., 897, 
"It is immaterial whether those appearing and protesting call themselves 
interveners, objectors, or caveators" if they place themselves in  opposi- 
tion to the propounders. By a caveat legal rights are put in stake. 
Whitehurst v. Abbott, 225 N. C., 1, 33 S. E. (2d), 129. 

It follows that the will of Mrs. Puett probated 29 May, 1945, may not 
be declared null and void on motion before the Clerk. May this be done 
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solely upon proffered proof of a later will? We think not. The deci- 
sions of this Court on the subject support this view. 

I n  I n  re Cooper, 196 K. C., 418, 145 S. E., 782, it appeared that a 
will, devising the estate to one person, was duly ~robated, and that subse- 
quently another purported will, of later date, giving the estate to another, 
was also probated. KO caveat was filed to the first will, but a caveat to 
the second was filed. The jury decided the second will was a forgery. 
This Court found no error in the trial, but in the opinion written by 
Justice Connor, it was said that in view of the verdict the Court did not 
discuss whether or not this proceeding was a collateral attack upon the 
probate and record of the first will. The opinion concluded with this 
statement: "Whether a will which has been duly probated in common 
form and recorded as the last will and testament of the testator can be 
vacated and rendered void by the probate of another paper-writing, 
subsequently executed, by the testator, as his last x7ill and testament, is 
not presented by this appeal." Repeated reference to a question not 
raised in the appeal indicates its seriousness in the minds of the Court. 

I n  I n  re Smith, 218 N. C., 161, 10 S. E. (2d), 676. Smith's will, dated 
1921, was probated in 1938. I n  1939 a supplemental will or codicil was 
propounded as a holographic will, and was probated as such. Thereafter 
beneficiaries under the first will moved to set aside the probate of the 
second will because the paper was not entirely in the handwriting of 
testator, and had been erroneously and improvidently probated. The 
Clerk allowed the motion, but on appeal the Judge of the Superior Court 
reversed, on the ground that the Clerk was without authority after 
having probated the paper. This Court reversed the judge, citing I n  re 
Meadows, 185 N. C., 99, 116 S, E., 257. I11 Hyatt v. Hyatt, 187 N.  C., 
113, 120 S. E., 830, in the trial of an issue of devisavit vel non there 
was some evidence of a later will, and the court's charge to the jury that 
the burden was on the caveators to show that there was another will 
which revoked the former one, was approved 011 appeal. I n  the case of 
I n  re Neal, 227 N. C., 136, 41 S. E. (2d), 90, four paper-writings were 
offered for probate, designated as Exhibits A, B, C, and D, in inverse 
order of date. The Clerk held Exhibit A revoked all prior wills and 
probated it, and declined to probate the others. Propounders appealed to 
the Judge. Pending appeal caveat was filed to Exhibit 3. Later, 
caveators mover! to amend caveat to include B, C, and D. The cause was 
by the Judge remanded to the clerk to probate B, C, and I), and to 
permit amendment of caveat as prayed. This Court said that the paper- 
writing Exhibit A, having been admitted to probate in comnlon form, 
such record was conclusive evidence of its validity, until vacated or 
declared void, and though not conclusire against a caveat, as between 
the probated instrument and the other purported wills the former stood 
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until declared void by a court of competent jurisdiction. Until set aside 
i t  was presumed to be the last will of the testator. 

I n  the recent case of In r e  Hine, 228 N .  C., 405, 45 S. E. (2d), 526, 
Hine's will, designated A, and two codicils B and C were all three ad- 
mitted to probate in common form. Subsequently caveat was filed to 
the second codicil C, and the cause transferred to the Superior Court. 
Later, motion was made before the Clerk by those claiming under C that 
the entire record be expunged and the original will A and codicil C be 
re-probated as the testator's last will and testament. The clerk finding 
the original probate had been erroneously and improvidently entered, set 
i t  aside and probated the will and second codicil nunc pro tunc. On 
appeal to the Superior Court the order of the Clerk was affirmed. This 
Court held that the will and codicils having been originally probated in 
the manner prescribed by statute, the record and probate were conclu- 
sive evidence of the validity of the will until vacated on appeal or de- 
clared void by competent tribunal. G. S., 31-19. I t  was also held that 
a caveat having been filed, which constituted a direct attack on the 
validity of the will, and the cause having been transferred to the Supe- 
rior Court in term for trial before a jury, all proceedings mere suspended, 
and neither the Clerk nor the Judge on appeal had power to set aside 
the probate in common form. I t  was said in the opinion by Justice 
Winborne that vhile the Clerk had power in proper case to set aside a 
probate in common form, this polver "does not extend to the setting aside 
of a probate of a will in common form upon grounds which should be, 
and in this case are, raised by caveat." 

We think the authorities cited support the view that where a will has 
been duly probated, the record affords conclusive evidence of its validity, 
until vacated by appeal, or declared void by a court of competent juris- 
diction in a proceeding instituted for that purpose, and that the offer of 
proof of a will alleged to have been subsequently executed, without more, 
i. not a direct but a collateral attack on the ~ a l i d i t y  of the will. I t  is only 
by a caveat or proceeding in that nature that the validity of a properly 
probated will, and cne ~vithout '(inherent or fatal defect appearing 011 

its face" (Edwards z.. Whiie, 180 N .  C., 55, 103 S. E., 901)+ may be 
brought in question. To hold otherwise would be productive of confusion 
and uncertainty. -1IcClure v. Spivey, 123 S. C., 678, 31 S. E., 857. 

The contention that the procedure the appellant Lelia Wilson has here 
pursued is authorized by G. S., 28-31, cannot be sustained. That section 
appears in the chapter in the General Statutes on Administration, and 
is primarily directed to the settlement of estates, specifically empowering 
the Clerk to revoke letters of administration or testamentary upon proof 
of a will, and does not purport to outline the procedure in the probate 
of a will, or determine its effect. See Shober v. Wheeler, 144 N.  C., 403, 
57 S. E., 152; In re &uskin, 214 N. C., 219, 198 S. E., 681. 
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I t  is also contended that, since the ippeal of the American Trust 
Company, Executor, from the Clerk's order of 7 July, 1947, was pending 
in the Superior Court at  the time the Clerk undertook to enter the subse- 
quent order of 29 November, 1947, the Clerk was functus oficio and 
without power to make the order, citing In re Hine, 228 N. C., 405. 
Undoubtedly i t  is a rule of appellate procedure that an appeal suspends 
further proceedings in the cause in the court from which the appeal is 
taken. Vaughan v. Vaughan, 211 N.  C., 354 (361), 190 S. E., 492; 
Likas v. Lackey, 186 N. C., 398, 119 S. E., 763. But we do not think 
this rule can help the appellant here, for the reason that Judge Pless in  
his judgment considered the appeal of the American Trust Company 
from the order of 7 July, 1947, and reversed the action of the Clerk, to 
the extent said order was in conflict with the Judge's affirmance of the 
ordel: of 29 November, 1947. 

Since we think the court below ruled correctly on both appeals from 
the Clerk which he considered, it is unnecessary to determine the ques- 
tion whether, as contended by the appellees on this appeal, the evidence 
and findings of the Clerk were insufficient to support the probate in 
common form of the paper-writing dated 23 February, 1945, as a holo- 
graphic will. G. S., 31-18; I n  re Bennett, 180 N .  C., 5, 103 S. E., 917; 
McEwan v. Brown, 176 N. C., 249, 97 S. E., 20. The fact that the 
beneficiaries under the first will were not given notice of the probate of 
the paper-writing dated 23 February, 1945, affords no ground of com- 
plaint ( I n  re Rowland, 202 N. C., 373, 162 S. E., 897; I n  re Chisman, 
175 N.  C., 420, 95 S. E., 769), but that the order was erroneously and 
improvidently entered, as herein pointed out, justified its revocation. 

After careful consideration of all the questions presented by the appeal 
of Lelia Wilson, we conclude that the judgment below in the respects of 
which she complains, should be upheld. 

The appeal of these appellants is based upon their exception to the 
incorporktion in the judgment of Judge Pless of his opinion that his 
ruling against Lelia Wilson on her appeal from the Clerk's order of 
29 November, 1947, "does not preclude the appellant Lelia Wilson from 
seeking the probate of the paper-writing sought to be propounded by her 
a t  (by) proper proceedings before the Clerk." 

Doubtless Judge Pless, by including this clause in his judgment, 
merely desired to express the opinion that Lelia Wilson was not pre- 
cluded by his judgment from hereafter attempting to set up in proper 
proceedings the paper-writing under which she claims. But the language 
used is susceptible of the interpretation, which might be regarded as 
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binding by other judges, that the procedure she had undertaken to pursue 
was proper, and that a collateral attack on the probated will was author- 
ized. E'or that reason we think the judgment should be modified by 
striking therefrom the expression of opinion to which exception was 
noted. 

On appeal of Lelia Wilson : Affirmed. 
On appeal of American Trust Company, Executor, and George W. 

Stowe and others : Reversed. 

LINDA B. PERRY HENDLEY v. PERCY BUFFALOE PERRY, MINOR, 
WILLIAM DEAN PERRT, MINOR, BESSIE BARNETT PERRT, MINOR, 
FRANCYES LANE PERRY WILSON AND HUSBAND, HAROLD D. WIL- 
SON, MARGARET WILSON, MINOR, EVELYN WILSON, MINOR, HAR- 
OLD D. WILSON, JR., MINOR, LENA UPCHURCH PERRY TILLEY AND 
HUSBAND, E. H. TILLEY, FRANCES HOLT TILLEY TODD, MINOR, AND 

HUSBAND, DONALD TODD, MINOR, MANGY CLYDE PERRY ST!ROTHER 
AND HUSBAND, GEORGE 0. STROTHER, ALTON OWEN PERRY AND 

WIFE, ANNE BRYAN PERRY, ALTON OWEN PERRY, JR., MINOR, 
MILBY ABBOTT PERRY, MINOR, ANTHONY RRYAX PERRY, MINOR, 
PERCY BARRETT PERRY AND WIFE, LOTTIE DEAZJ PERRY, MRS. 
BESSIE E. PERRY, WIDOW, AND J. B. HENDLEY, ALL PERSONS IN BEING 
WHOSE NAMES AND RESIDENCES ARE UNKNOWN WHO MAY HAVE OB EYE 
CLAIM TO HAVE AN INTEREST I N  THE LANDS INVOLVED I N  THIS PROCEEDING, 
AND ALL PERSONS NOT NOW IN BEING WHO MAY HAVE OR EVER CLAIM TO 

HAVE AN INTEREST IN THE LAND INVOLVED IN THIS PROCEEDING. 

(Filed 28 April, 1948.) 
1. WiUs 88 43g, 33i- 

A devise to testator's son "to be held and owned by my said son . . . 
during the term of his natural life . . ." grants an alienable life estate to 
the son, the word "heId" and the word "owned" as there used being merely 
definitive of the extent of the ownership and not a restraint upon aliena- 
tion. 

2. Husband and Wife S 1242- 
A husband may convey to his wife any right, title or interest in real 

estate which he possesses. 

3. Appeal and Error § 6c (3)- 
Where no exception is tak'en by appellants to the failure of the trial 

judge to find facts and state conclusions of law in respect to a matter 
argued by appellants in their brief, the question is not presented for deci- 
sion on appeal. 

APPEAL by "a11 of the defendants, except J. B. Hendley and Arthur A. 
Aronson, Guardian ad Zitem. and attorney," from Harris, J., at January 
Civil Term, 1948, of WAKE. 
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Civil action instituted under the provisions of G. S., 41-11, to sell a t  
private sale land in which i t  is alleged that there is a vested interest, and 
a contingent remainder over to persons who are not in being or the 
contingency has not yet happened which will determine who the remain- 
dermen are, for purpose of re-investment. 

Facts pertinent to the question presented on this appeal appear to be 
uncantroverted, and are these : 

I. Miley Perry, late of Wake County, North Carolina, died leaving 
a last will and testament, dated 24 January, 1925, and probated 31 Octo- 
ber, 1929, and recorded in the will record of said County, in which the 
paragraph numbered "Fourth," reads: "I give and devise to my son, 
Percy Barrett Perry, the following described tract of land conveyed to 
me by S. H. Averitt and wife, containing fifty-five acres7'-(Description 
follows)-"This tract of land is to be held and owned by my said son, 
Percy Barrett Perry, during his natural life, and after his death by his 
children, if any, and in  case of the death of any child to the issue of such 
child, the child to take per stirpes. And if there are no children or 
issue of my said son, then said land shall revert and become part of my 
estate." 

11. Percy Barrett Perry and plaintiff were married on 27 September, 
1929. Thereafter, on 16 June, 1943, the bonds of matrimony existing 
between them were dissolved by absolute divorce. Each has since re- 
married,-she to J. B. Hendley, and he to Lottie Dean. 

111. Percy Barrett Perry, as party of the first part, executed to 
plaintiff, as party of the second part, Linda B. Perry, a deed dated 
15 June, 1943, in which these clauses appear: (1) Preamble: "That 
whereas the said party of the first part was originally seized and pos- 
sessed of a life estate in the lands hereinafter described under and by 
virtue of the will of his father Miley Perry, and said will is recorded in 
Will Book K, page 202, in the office of the Clerk of the Superior Court 
of Wake County; and whereas said party of the first part is further 
seized of said lands under a deed conveying the below described property 
to him and his wife by L. S. Brassfield, Commissioner, same is recorded 
i n  Book 606, page 163, in the Register of Deeds office of Wake County, 
and whereas, said party of first part has agreed to  convey the same to the 
party of the second part7'; (2)  granting clause: "does bargain, sell and 
convey to the said party of the second part and her heirs and assigns, all 
right, title and interest to said party of 'the second part, including the 
life estate as set out in  the will as mentioned above, and all interest that 
he  acquired under that deed from L. S. Brassfield, Commissioner, as 
mentioned above, in and to a certain tract or parcel of land"; (Descrip- 
tion follows-the same as in  "Fourth" paragraph of Miley Perry will) ; 
and ( 3 )  habendurn: "To have and to hold said land and premises . . . 
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to her, the said party of the second part, and her heirs and assigns, for 
and during the life of the said party of the second part, and in fee simple 
absolutely." This deed was acknowledged by Percy B. Perry, ~robated 
and filed for registration 16 June, 1943. 

Plaintiff alleges in her complaint, among other things, that under the 
provisions of the will of Miley Perry, Percy Barrett Perry was "vested, 
seized, and possessed of a life estate in said lands with the remainder 
over to other persons"; that Percy Barrett Perry "executed a deed to 
plaintiff intending to convey and thereby did convey to her all of his 
right, title, interest, and estate in and to the aforesaid lands . . . and in 
consequence thereof plaintiff became vested with and is now seized and 
possessed of the life estate in  said lands devised to said Percy Barrett 
Perry under the aforesaid will of his father, Miley Perry, and plaintiff 
is now the owner of said life estate of Percy Barrett Perry in said lands 
and as such is in possession of the aforesaid land, and neither said 
Percy Barrett Perry nor his wife, Lottie Dean Perry, own any interest 
therein, present or contingent"; that Percy Barrett Perry has three chil- 
dren, Percy Buffaloe Perry, minor, born of his marriage to plaintiff, and 
William Dean Perry and Bessie Barrett Perry, minors, born of his mar- 
riage to Lottie Dean Perry; and that certain other named persons, 
parties defendant, are children and grandchildren of Miley Perry. 

Defendant Percy Barrett Perry, in his answer to the complaint of 
plaintiff, admits that under the provisions of his father's will, herein- 
above quoted, he acquired a life estate in the lands in question. But as 
to his deed to plaintiff, he avers that he undertook in good faith to 
convey his life interest therein to his former wife, the plaintiff, but that 
he is now advised, verily believes and now says that according to the 
provisions of his father's said will under which he took an estate for his 
life in said lands, he had no right whatsoever to convey said life estate 
in said land,-that he is "to hold and own" said land for the period of 
his natural life without any authority whatever to convey same, and 
that, hence, the purported deed is invalid and void, and moved the court 
to so adjudge, and accordingly prays judgment that plaintiff take noth- 
ing by this action and that he be adjudged the olmer and holder of said 
land for his life, with the remainder or reversion as provided by said will. 

The guardian ad Zitem and attorney appointed by the court for minor 
remaindermen in being, and unknown remaindermen in being, and 
unknown remaindermen, filed answer, admitting each and every allegation 
of the petition. 

The only other answer appearing in the record is that of Alton Owen 
Perry. This was stricken from the record by order of the trial judge as 
hereinafter appears. 
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The case on appeal shows that when the cause came on for hearing in 
Superior Court, the presiding judge denied motion made in answer of 
defendant Percy Barrett Perry, as shown hereinabove that "the pur- 
ported deed of conveyance" from him to  lai in tiff, "be declared, decreed 
and adjudged null and void" for the reasons set forth in said answer. 
This is defendants' Exception No. 1. 

And the presiding judge found as facts, (1) "That Alton Owen Perry 
attempted to file an answer on December 17, 1947, but his time for 
answering had expired on November 11, 1947, and no order of agreement 
extending time had been made and no order was applied for or made 
allowing said answer to be filed." And, thereupon, the judge held that 
Alton Owen Perry has not answered. I t  is further found that no answer 
was filed or attempted to be filed by any of the other defendants except 
the guardian ad litem and Percy Barrett Perry, and it is held that the 
time therefor allowed by law has expired; (2) that defendant, Percy 
Barrett Perry, filed an answer on 30 October, 1947, "in which he admits 
that the will of his father, Miley Perry, devised to him a life estate in 
said lands but did not empower him to convey it," and requested the 
court to declare the deed from him to the plaintiff void and invalid, and 
also requested the court to pass upon the matter before this cause pro- 
ceeds further; and . . . also moved the court to appoint him or some 
other proper person as guardian ad litem for his minor children named 
in the complaint. 

And, thereupon, the court, after hearing argument of counsel upon the 
motions of defendant Percy Barrett Perry, concluded as matters of law 
"that the language of said will is clear and unambiguous and does not 
support the contention that Percy Barrett Perry did not take a life 
estate in said land, or taking it that it was not alienable." The court 
overruled the contention, and denied the motion based thereon, and 
adjudged (1) that said will of Miley Perry devised to and vested in 
Percy Barrett Perry a valid and alienable life estate in said land, and 
(2 )  "that said deed executed by him to Linda B. Perry (now the plain- 
tiff Linda B. Perry Hendley) . . . is a valid conveyance to her of the 
entire life estate and any and all other interests of the said Percy Barrett 
Perry in said land, and ( 3 )  that she was at the time of the commence- 
ment of this action and now is vested with a good and alienable title to  
the said life estate and any other interests of Percy Barrett Perry in said 
land, with limitation of the fee over to other persons upon contingencies 
which will prevent the ascertainment of the ultimate remaindermen until 
the death of Percy Barrett Perry, and that the entire interest, vested 
and contingent, of all persons in said land are subject to sale in this 
proceeding under the provisions of Section 41-11 of the General Statutes 
of North Carolina. 
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The court denied the motion of defendant Percy Barrett Perry for 
appointment of guardian ad litern of his minor children, upon finding 
that another, Arthur A. Aronson, had been appointed guardian ad litern 
and attorney for them and others and he had filed answer, etc. 

And, after finding other facts, not necessary to be recited here, the 
court ordered the property sold "for better investment as provided in 
G. S., 41-11 . . . a t  private sale," and that the cause be held open for 
such further orders as may from time to time be found necessary and 
proper in the premises. 

"A11 of the defendants, except J. B. Hendley and Arthur A. Aronson, 
guardian ad litern and attorney, appealed to the Supreme Court." 

W i l l i a m  T .  H a t c h  for p l a i n t i f ,  appellee. 
D o u g l a s  & M c M i l l a n  for defendants,  appellants. 

WINBORNE, J. The exceptions of appellants, grouped as assignments 
of error, as we read them, present only this basic question: Did defend- 
ant, Percy Barrett Perry, acquire under the will of his father, Miley 
Perry, an alienable life estate in and to the lands sought to be sold in 
this action ? 

The trial judge held that he did acquire such life estate, and with the 
ruling this Court is in agreement. 

The contention that the clause reading: "This tract of land is to be 
held and owned by my said son, Percy Barrett Perry, during his natural 
life . . ." grants a life estate with no power to sell for his life, is unten- 
able. The words "to be held and owned" are synonymous with the clause 
"to have and to hold" common in conveyancing,-that is, the habendurn 
which defines the extent of the ownership in the thing conveyed to be held 
and enjoyed by the grantee. The word "hold," as here used and as 
defined in Black's Law Dictionary, 3rd Edition, means "to possess in 
virtue of a lawful title, as in the expression, common in grants, 'to have 
and to hold.' " And the word "own7) as here used and as defined by the 
same author, means to "have a good title; to hold as property; to have a 
legal or rightful title to;  to have; to possess." Thus the clause "to be 
held and owned" as used in the Miley Ferry will merely defines the 
extent of the ownership in  the land devised to be held and enjoyed by 
devisee, Percy Barrett Perry. I t  is not a restraint upon alienation of 
the life estate. 

Thus, holding that Percy Barrett Perry acquired, under his father's 
will, an alienable life estate, the challenge to the sufficiency of his deed 
to convey to his then wife, the plaintiff, his life estate, must fail as a 
matter of law. W a l k e r  v. Long,  109 N. C., 510, 14 S. E., 299; F o r t  v. 
Allen,  110 N.  C., 183, 14 S. E., 685; Sydnor  v. B o y d ,  119 N.  C., 481, 
26 S. E., 92; M c L u m b  v. McPhai l ,  126 N. C., 218, 35 S. E., 426. 



2 0 I N  THE SUPREME COURT. [229 

I n  the Sydnor case, supra, i t  is stated that while at  common law the 
husband and wife, being deemed one person, were incapable of contract- 
ing with each other, and i t  was necessary to convey to a third person, as 
a conduit, in order to pass the title to property from one to the other, 
the wife is now allowed to acquire title to property conveyed to her by 
the husband. And in the M c L a m b  case, supra, Clark, J., stated that 
"Now, by virtue of the constitutional provision (Art. X, Sec. 6 )  it is 
held that a deed from the husband to the wife is valid." 

I t  may be noted that appellants, in their brief under heading "The 
petitioner received no vested conveyable interest in the land by said pur- 
ported deed," say that "the grantor and the grantee (the petitioner) in 
this instrumeilt were husband and wife at  the time the instrument was 
executed, having taken the lands as tenants by the entirety under a con- 
veyance from L. S. Brassfield, Commissioner." Hoverer, as the record 
on this appeal does not show that the trial judge made any finding of 
fact as to the authority of the commissioner to make the conveyance or 
as to what estate it purports to convey, or that he made any conclusion 
of law in respect thereto, and the appellants not having offered any 
evidence in  respect to it, nor taken exception to the failure of the trial 
judge to find the facts and state his conclusions of lam 011 facts found, 
the question as to the legal effect of this conveyance is not presented on 
this record for decision. 

Hence, on the questions presented, the judgment below is 
Affirmed. 

JOHN P. LEWIS, ADMINISTRATOR OF THE E S T ~ T E  OF HEKRY GORDOY L;\W, 
DECEASED, v. GARRIEL WATSOS, AND TROY WHITEHEAD MACHIS- 
ERY COMPANY, INCORPORATED. 

(Filed 25 April, 1948.) 
1. Trial 5 31b- 

G. S., 1-180. requires the trial court to instruct the jury as to the law 
upon all substantial features of the case without request for special 
instructions, and a general statement of the law is not sufficient, but the 
court must explain the law as it relates to the various aspects of the evi- 
dence adduced and to the particular issues involved. 

2. Automobiles 5 18i- 

A charge m-hich fails to define careless and reckless driving or explain 
what constitutes a proper lool~out in relation to the evidence adduced at 
the trial is insufficient to meet the reqnirements of G. S., 1.180. 

3. Same- 
The mere reading of the statutory speed regulations, G. S., 20-141, with- 

out separating the irrelevant provisions from those pertinent to the evi- 
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dence and without application of the relevant provisions to the evidence 
adduced, is held insufficient to meet the requirements of G. S., 1-180. 

The evidence disclosed that intestate was pushing a handcart on the 
right side of the highway, and that  he was struck from the rear by de- 
fendant's vehicle traveling in the same direction. Plaintiff contended 
that  the handcart was a vehicle and that  G. S., 20-146, and G. S., 20-149, 
applied. Defendant contended that intestate was a pedestrian and was 
required by G. S., 20-174 ( d ) ,  to push the handcart a lmg the extreme 
left-hand side of the highway. Held: An instruction failing to define 
intestate's status and explain the law arising upon the evidence fails to  
meet the requirements of G. S., 1-180. 

5. Automobiles § 16- 

A person pushing a handcart along the highn-ag is a pedestrian, since 
a handcart. being propelled solely by human power, is not a vehicle as 
defined by G. S., 20-38 (ff ). 

6. Same: Automobiles 5 18h (3)-Motorist is under duty t o  use due care 
t o  avoid striking pedestrian even though pedestrian is  on wrong side 
of highway. 

The evidence disclosed that intestate was pushing his handcart on the 
right-hand side of the highway in violation of G. S., 20-174 ( d ) ,  and was 
struck from the rear by a vehicle traveling in the same direction. Plain- 
tiff's evidence was to the effect that  the operator of the vehicle was travel- 
ing a t  excessive speed and failed to keep a proper lookout. Held: The 
fact that  intestate was traveling on the wrong side of the road did not 
render him guilty of contributory negligence as  a matter of law upon the 
evidence, since the operator of a vehicle is under duty notwithstanding 
the provisions of G. S., 20-174 ( d ) ,  to exercise due care to avoid colliding 
with any pedestrian upon the highway. G. S.. 20-174 (e).. 

APPEAL b y  plaintiff f r o m  Patton, Special Judge,  and  a jury, a t  t h e  
October Term, 1947, of MECXLENBURG. 

T h i s  is a civil action i n  which the  plaintiff, J o h n  P. Lewis, Adminis- 
t ra tor ,  seeks to  recover damages of t h e  defendant f o r  the  death of his  
intestate, H e n r y  Gordon Lam, upon a complaint alleging t h a t  such death 
was  proximately caused by the  negligence of the  defendant, Garr iel  
Watson,  while operat ing a t ruck t ractor  on the  business of his employer, 
the  corporate defendant, T r o y  Whitehead Machinery Company. T h e  
ownership of the t ruck t ractor  b y  T r o y  Whitehead Nachinery  Company 
a n d  t h e  agency of Garr iel  Watson f o r  it were conceded by  the defend- 
ants.  T h e y  denied, however, t h a t  the  plaintiff's intestate had  suffered 
dea th  on account of negligence 011 the p a r t  of Garr iel  Watson, and  
pleaded contr ibutory negligence on the p a r t  of the  deceased as  a n  affirm- 
at ive defense. 

There  was substantial disagreement i n  the  evidence of the  part ies  
relat ing t o  the  meri ts  of the  action. A few facts, however, were not i n  
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dispute. United States Highway No. 29 runs westward from Charlotte 
to Gastonia. The plaintiff's intestate was walking westerly somewhere 
on his right-hand half of this road about a mile west of the limits of 
Charlotte on the afternoon of 25 November, 1946. Here he was over- 
taken and struck by the truck tractor ownea by Troy Whitehead Machin- 
ery Company and driven by Garriel Watson. When the truck tractor came 
upon the decedent from the rear, i t  was proceeding west along its right 
side of the road. The highway was straight and practically level at  this 
point, and was paved to a width of 36 feet. Before the collision in 
controversy, the State Highway and Public Works Commission had 
established four traffic lanes of equal widths upon this part of the high- 
way by placing white lines on the pavement, and had assigned the two 
southern lanes to east-bound traffic and the two northern lanes to west- 
bound traffic. 

When viewed most strongly in his favor, the plaintiff's evidence tended 
to establish the matters set out in this paragraph. The deceased was 
walking westerly along the extreme northern margin of the highway, 
pushing a handcart ahead. The truck tractor came up from his rear at  a 
speed of 55  or 60 miles an hour. I t  was daylight, and there was nothing 
to prevent the driver of the truck tractor from seeing the intestate push- 
ing his handcart in the same direction on the same side of the highway. 
Notwithstanding these facts, the driver of the truck tractor proceeded 
ahead without reducing his speed, or changing his course, or giving any 
warning of his approach, and ran down and killed the decedent. 

The defendants introduced testimony, however, indicating that the 
truck tractor collided with the intestate under the conditions set forth in 
this paragraph. The accident happened about sunset when virtually a 
solid stream of motor vehicles was moving along each of the four traffic 
lanes on United States Highway No. 29. At that time the deceased was 
pushing his handcart westerly in the middle of the northern half of the 
highway between the two lines of motor vehicles proceeding westward 
along the two northern traffic lanes. The defendant, Garriel Watson, 
approached in the truck tractor, traveling west in the northernmost 
traffic lane at  a speed not exceeding 25 miles an hour. He  was following 
a passenger automobile. He  had the truck tractor under control, and was 
keeping a diligent lookout ahead. But the plaintiff's intestate was 
hidden from his sight by intervening motor vehicles. When the truck 
tractor was a short distance away, the passenger car in its front unexpect- 
edly swerved to the left and struck the deceased or his handcart, knock- 
in& the deceased into the path of the oncoming truck tractor and so close 
thereto that i t  was impossible for its driver to avoid hitting the deceased. 

The court below submitted these three issues to the jury: (1) Was 
the plaintiff's intestate killed by the negligence of the defendants, as 
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alleged in the complaint? (2) I f  so, did the  lai in tiff's intestate, by his 
own negligence, contribute to his death, as alleged in  the answer? ( 3 )  
What amount, if any, is the plaintiff entitled to recover of the de- 
fendants ? 

The jury answered the first issue "No," and the court rendered judg- 
ment on this verdict exonerating the defendants from liability to the 
plaintiff. The plaintiff thereupon appealed. 

Smuthers, Smathers & Carpenter, Landon H. Roberts, and Smathers 
& Meekiw for plaintiff, appellant. 

Tillett & Campbell and James B. Craighill for defendants, appellees. 

ERVIN, J. G. S., 1-180, provides that the trial judge shall "state in a 
plain and correct manner the evidence given in the case and declare and 
explain the law arising thereon." By exceptions duly reserved to the 
charge, the   la in tiff asserts that the court below did not perform the 
function devolving upon it under this statute. 

The chief purpose of a charge is to aid the jury clearly to comprehend 
the case, and to arrive at a correct verdict. For this reason, this Court 
has consistently ruled that this statute imposes upon the trial judge the 
positive duty of instructing the jury as to the law upon all of the sub- 
stantial features of the case. Smith  v. Kappas, 219 N. C., 850, 15 S. E. 
(2d), 375; R y a k  v. Contracting Co., 219 N. C., 479, 14 S. E. (2d), 531; 
Williams v. Coach Co., 197 N. C., 12, 147,s. E., 435 ; Wilsom v. Wilson, 
190 N. C., 819, 130 S. E., 834. I f  the mandatory requirements of the 
statute are not observed, "there can be no assurance that the verdict 
represents a finding by the jury under the law and the evidence pre- 
sented." Smith  v. Kappas, supra. A litigant does not waive his statu- 
tory right to have the judge charge the jury as to the law upon all of 
the substantial features of the case by failing to present requests for 
special instructions. Smi th  v. Kappas, supra; Spencer v. Brown, 214 
N.  C., 114, 198 S. E., 630. Moreover, the mandate of the statute is not 
met by a "statement of the general principles of law, without application 
to the specific facts involved in the issue." Ryals v. Contracting Co., 
supra; Mack v. Marshall Field & Co., 218 N.  C., 697, 12 S. E. (2d), 
235; Nichols v. Fibre Co., 190 N. C., 1, 128 S. E., 471. The judge must 
declare and explain the law "as it  relates to the various aspects of the 

.testimony offered." Smith  v. Kappas, supra. By this it is meant that 
the statute requires the judge "to explain the law of the case, to point 
out the essentials to be proved on the one side or the other, and to bring 
into view the relations of the particular evidence adduced to the particu- 
lar issues involved." 53 Am. Jur., Trial, section 509. 

When the instructions given to the jury in the court below are scruti- 
nized in the light of these principles, i t  is indisputably clear that the 
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trial judge failed to declare and explain the law arising upon the evi- 
dence given in this case, and that the exceptions of the plaintiff to the 
charge must be sustained. After stating to the jury with commendable 
accuracy the testimony offered by the parties and the contentions made 
by them thereon, the trial  court-defined actionable negligence and con- 
tributory negligence in most general terms, gave the rules as to the 
burden of proof on the several issues, instructed the jury as to the meas- 
ure of damages in actions for wrongful death, and read to the jury with- 
out comment or explanation various statutes regulating the operation of 
motor vehicles on the public roads of the State. But the court overlooked 
entirely the statute pertaining to the correlative duties of motorists and 
pedestrians with respect to each other when using the public highways. 
G. S., 20-174. We will confine our specific observations to the charge as 
it relates to the only issue answered by the jury. 

The plaintiff insisted at the trial that the defendant. Garriel Watson. 
drove the truck tractor on the highway at an excessive speed, and without 
keeping i t  under proper control, and without maintaining a reasonably 
careful lookout ahead, and thereby proximately caused his intestate's 
death, and that by reason thereof the first issue ought to be answered 
in the affirmative. When the trial court undertook to apply the law to 
the facts upon the first issue, i t  charged the jury as follows : "If you find 
from the evidence and by its greater weight that the defendant, Garriel 
Watson, failed to keep a careful and proper lookout for persons, prop- 
erty, or obstructions on the highway, or operated the truck-tractor at an 
excessive rate of speed, or in a careless and reckless manner, and you 
further find from the evidence and by its greater weight that the acts, 
omissions, and conduct of the defendant, Garriel Watson, complained of, 
were the proximate cause of plaintiff's intestate's injuries, which resulted 
in his death, then it would be your duty to answer the first issue YES. 
If  you fail to so find, it would be your duty to answer the first issue NO." 

Upon its face, this instruction appears to embody a correct proposi- 
tion. An analysis of the charge in its entirety, however, discloses that 
this is not true. The vice of this excerpt and of the charge as a whole as - 
it relates to the first issue lies in the inadvertent omission of the court to 
call the attention of the twelve jurors unfamiliar with legal standards to 
what was necessary to guide them to a right decision on the issue. The 
charge gave no explanation as to what constitutes careless and reckless 
driving in the eyes of the law, or as to when a motorist is keeping a 
proper lookout in legal contemplation. The jury was left to decide these 
matters according to its own notions. 

The trial court read to the jury verbatim and without any comment 
the first 41 lines of the highly complicated statute relating to speed re- 
ztrictions on motor vehicles set out in G. S., 20-141. Outside of this, no 
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step was taken to explain to the jury what constitutes "excessive speed" 
in a legal sense. The mere reading of this statute was more likely to  
confuse the jury than to enlighten it, I t  is here suggested simply by 
way of illustration that it is not conceivable that the cursory reading of 
this statute in  the hearing of the jurors gave them any idea whatever as 
to the meaning of the provision making speed in excess of a specified 
number of miles per hour in certain districts "prima facie evidence" of 
unreasonable and imprudent speed. Manifestly, the pertinent provisions 
of this intricate statute should have been separated from its irrelevant 
parts, and the jury should have been instructed as to the bearing such 
provisions had on the case. 

We are constrained to hold that it is error for a trial court to read a 
statute to the jury without giving an explanation thereof in connection 
with the evidence where such explanation is patently necessary to inform 
the jury as to the meaning of the statute and as to its bearing on the 
case. Presley v. dctus  Coal Co., 172 ,4rk., 498, 289 S. W., 474; Stans- 
field v. Il'ood, 231 111. Bpp., 586. 

The legal battle between the parties in the court below centered chiefly 
around diverse contentions with respect to where the rules of the road 
required the plaintiff's intestate to push his handcart along the highway. 
The trial court gave the jury no instruction as to the law upon this 
question, but permitted i t  to determine the same according to its own 
ideas. I n  so doing, the court again failed to declare and explain the law 
as to a substantial feature of the case. 

The conflikting contentions here considered had a direct relevancy to 
the first issue. The plaintiff insisted that the handcart was a vehicle 
within the purview of the statute governing the operation of motor 
vehicles on the public highways, and that by reason thereof his intestate 
was permitted and required by G. S., 20-146, to push it along the right 
side of the highway. The plaintiff further insisted that Watson, the 
driver of the truck tractor, overtook the intestate's handcart proceeding 
in  the same direction along the highway; that Watson thereupon violated 
G. S., 20-149, by failing to drive the truck tractor a t  least two feet to 
the left of the handcart; that such violation of such statute by Watson 
proximately caused the death of the intestate, the operator of the hand- 
cart;  and that by reason thereof the plaintiff was entitled to have the 
jury answer the first issue in  the affirmative. 

But the defendants contended that the plaintiff's intestate was travel- 
ing on foot; that his use of the handcart did not alter his status as a 
pedestrian; that he was required by G. S., 20-174 (d),  to push his hand- 
cart along the extreme left-hand side of the highway; that he violated 
this statute by pushing his handcart along the right half of the highway; 
that such violation of the statute by the intestate was the sole proximate 
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cause of his death; and that by reason thereof the defendants were 
entitled to have the first issue answered in the negative. 

The problem presented by these differing contentions finds a ready 
answer in  that part of G. S., 20-38 (ff) ,  which specifies that the word 
"vehicle" when used in the Motor Vehicle Act embraces "every device 
in, upon, or by which any person or property is or may be transported 
or drawn upon a highway, excepting devices moved by human power." 
As the deceased's handcart was moved solely by human power, this statu- 
tory definition clearly excluded it from the category of vehicles. 

We conclude that a person walking along a public highway pushing 
a handcart is a pedestrian within the purview of the statutes governing 
the conduct of pedestrians on public highways, and is not 'a driver of a 
vehicle within the meaning of the statutes regulating the conduct of 
drivers of vehicles on such highways. This holding harmonizes with the 
decisions in other states where the like question has been considered. 
Flaumer v. Samuels, 4 Wash. (2d), 609, 104 P. (2d), 484; Gallardo v. 
Luke, 33 Cal. App. (2d), 230, 91 P. (2d), 211. 

I t  follows that it was the duty of the plaintiff's intestate to push his 
handcart along the extreme left-hand side of the highway facing the 
automobile traffic coming on that side when he elected to travel on foot 
on the highway. C. S., 20-174 (d). The fact, however, that he was 
proceeding unlawfully on the wrong side of the road a t  the time he was 
stricken did not render him guilty of contributory negligence as a matter 
of law upon the record in the case a t  bar. Both the common law and 
the statute provide that notwithstanding the provisions of G. S., 20-174 
(d) ,  "every driver of a vehicle shall exercise due care to avoid colliding 
with any pedestrian upon any roadway." G. S,, 20-174 (e) ; Arnold v. 
Owens, 78 F. (2d), 495. We hold that on the testimony adduced at 
the trial both the question of actionable negligence on the part of the 
defendants and the question of contributory negligence on the part of the 
deceased were for the jury. As the case must be tried anew, further 
discussion of the evidence is omitted. 

For the reasons given in this opinion, the plaintiff is entitled to a 
new trial. I t  is so ordered. 

New trial. 
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J. H. WARNER v. LEE M. LAZARUS, JOE LAZARUS 
HANSEN. 

(Filed 28 April, 1948.) 
1. Negligence § 7- 

Primary negligence is insulated by the independent negligence of an- 
other if such intervening negligence and resultant injury is not reasonably 
foreseeable by the person guilty of the primary negligence. 

9. Negligence 8 9- 
The law requires only reasonable prevision, and foreseeability is a pre- 

requisite of proximate cause. 

3. Automobiles 8 18h (4)-Intervening negligence held not reasonably 
foreseeable upon the  evidence and therefore it insulated primary negli- 
gence. 

Plaintiff's evfdence tended to show that plaintiff was standing a t  the 
rear of a car parked completely off the hard surface on the right, that a 
car traveling a t  a speed of 45 to 50 miles per hour slowed down rapidly 
as it came near the parked car, that the driver of a truck following 250 
feet behind the car, immediately he saw the brake light on the car, applied 
his brakes without effect and then applied his hand brake and skidded off 
the highway, striking the rear of the car and the plaintiff. Oncoming 
traffic prevented him from turning to the left. The driver of the truck 
testified that had his brakes been working properly he did not think he 
would have had any trouble stopping the truck. Held: Even conceding 
negligence on the part of the driver of the car in violating G.  S., 20-154, 
the intervening negligence of the driver of the truck in driving a t  exces- 
sive speed or in operating the car with defective brakes, insulated any 
negligence of the driver of the car as a matter of law, since neither the 
intervening negligence nor the resulting injury could have been reason- 
ably anticipated by the driver of the car from his act in rapidly decreas- 
ing speed. 

APPEAL by plaintiff from Hamilton, Special Judge, a t  November 
Term, 1947, of WAKE. 

Civil action to  recover for personal injuries sustained in a motor 
vehicle collision. 

The  car in which the plaintiff had been riding was parked on the 
shoulder of U. S. Highway No. 1, about 3 miles south of Cary, approxi- 
mately 2 feet from the edge of the paved portion thereof, on 18 October, 
1946, about 10:30 a.m. The weather was fa i r  and the highway dry. 
The  right-hand rear tire on the Warner car was flat. A t  the time of the  
collision, the plaintiff was engaged in removing the spare t ire from the 
t runk of the car. The  car was headed north, the same direction the 
motor vehicles of the defendants were traveling. The  car of the defendant 
Joe Lazarus, was\being driven a t  the time of the collision by Lee M. 
Lazarus, his wife, and was proceeding along the highway a t  a rate of 
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speed "between 45 and 50 miles per hour." A truck operated by the 
defendant, Julius T. Hansen, was following the Lazarus car. EIansen 
was driving at substantially the same rate of speed the car of the defend- 
ant Joe Lazarus was being driven. Shortly before the Lazarus car 
reached the Warner car, the driver of the Lazarus car slowed down 
"fairly rapidly considering the speed they were traveling." "The Lazarus 
car was slowing down" when it was hit, then it speeded up a little and 
parked off the road, according to the defendant Hansen's evidence. The 
defendant Hansen was 250 feet or more behind the Lazarus car when he 
saw the brake light on the Lazarus car. He  immediately applied his 
brakes, but with no effect. He then applied his hand brake and skidded. 
He  struck the rear of the Lazarus car when it was slightly south of where 
the Warner car was parked. The rear of the truck skidded off the high- 
way and hit the plaintiff and the Warner car, seriously and permanently 
injuring the plaintiff. The Lazarus car did not come into physical con- 
tact with the Warner car. There was oncoming traffic on the left of the 
highway, which prevented the defendant Hansen from passing the 
Lazarus car on its left. The road was slightly down grade. The parked 
car could be seen from the south for a distance of about 400 yards. 

There was some evidence tending to show that the defendant Hansen 
knew his brakes were defective, although he testified this was the first 
time they had completely failed to hold. 

At the close of plaintiff's evidence, the defendants Lee M. and Joe 
Lazarus, moved for judgment as of nonsuit. The motion was allowed 
and the plaintiff appealed, assigning error. 

Howard E. ilInnning for plaintiff. 
Bailey & Holding for defendants. 

DENNY, J. The question presented is whether the evidence is suffi- 
cient to carry the case to the jury on the issue of negligence as to the 
defendants Lee M. and Joe Lazarus. 

The appellant is relying on Befchler v. Bracken, 218 N .  C., 515, 11 
S. E. (2d), 721; Holland v. Strader, 216 N. C., 436, 5 S. E. (2d), 311; 
Xlnith v. Coach Co., 214 N.  C., 314, 199 S. E., 90, and similar cases. 
Those cases are not controlling in the instant case. There is a substantial 
difference in the facts in this case and the facts upon which those deci- 
sions rest. 

In Betchler v. Bracken, supra, the defendant Bracken had been trail- 
ing a large truck. As the truck was entering a bridge it was stopped 
suddenly without any signal being given. Bracken was only 30 or 35 
feet behind the truck when it stopped; he was too close to the truck to 
stop without hitting it, and rather than hit the back of the truck, he 
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pulled to the left and ran into an oncoming automobile. The court 
below held the evidence was insufficient to be submitted to the jury as to 
the negligence of the owner of the truck. The ruling was reversed on 
appeal. 

I n  the case of Hollaf id  v. Strader, supra, the Strader car was being 
operated at  a distance of two or three car lengths ahead of the plaintiff's 
car. The parties were en route to Chapel Hill to witness a football game. 
Both cars were traveling 30 to 40 miles an hour; the defendant's car 
stopped suddenly without any signal or warning being given, and, in 
spite of the plaintiff's effort to stop or turn his car, he was unable to do 
so, and collided with the defendant's car, causing injury to plaintiff. 

I n  iSmith T .  Conch Co., supra, the plaintiff attempted to pass a bus, 
but upon pulling her automobile to the left, for the purpose of passing 
the bus, she saw a car approaching from the opposite direction. She 
then pulled her automobile behind the bus, and while driving at  a speed 
of approximately 40 miles per hour, the bus was suddenly stopped with- 
out any signal being given by the driver of the bus of his intention to 
stop. The plaintiff was unable to stop her car in time to avoid a rear- 
end collision with the bus. 

Likewise, the appellant herein contends that the driver of the Lazarus 
car stopped the car rapidly, without first ascertaining whether such 
movement could be made in safety, and without giving any signal, as 
required by G. S., 20-154. The pertinent parts of which statute reads as 
follows: "The driver of any vehicle . . . before stopping . . . shall 
first see that such movement can be made in safety, . . . and whenever 
the operation of any other vehicle may be affected by such movement, 
shall give a signal as required in this section, plainly visible to the 
driver of such other vehicle, of the intention to make such movement. 
The signal herein required shall be given by means of the hand and arm 
in the manner herein specified, or by any approved mechanical or elec- 
trical signal device. . . . All signals to be given from the left side of the 
vehicle during the last fifty feet traveled." 

Did the Lazarus car travel less than fifty feet after the defendant 
Hansen saw it was slowing down? I t  does not appear from the evidence 
how far  south of the Warner car the Lazarus t a r  was when the driver 
of the Lazarus car applied the brakes. I t  does appear, however, that at 
the moment the brakes were applied on the Lazarus car, the defendant 
Hansen, who was driving about 250 feet or more behind the Lazarus car, 
saw the brake light and immediately applied his brakes. He  certainly 
considered the flash of the brake light on the Lazarus car as a signal that 
the driver of the car intended to stop or at  least to slow down. But his 
brakes would not hold; they had no effect on his speed; he kept going. 
He  applied his hand brake, collided with the rear m d  of the Lazarus 
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car, and skidded into the rear end of the Warner car, which was parked 
on the right-hand shoulder of the highway. 

Where is the causal connection between the failure of the driver of 
the Lazarus car to give a signal as required by the statute of her inten- 
tion to decrease her speed, if she did so fail, and the injury to the plain- 
tiff? The defendant Hansen testified that if his brakes had been work- 
ing adequately, he did not think he would have had any trouble stopping 
his truck. Insurance Co. v. Stadiem, 223 N.  C., 49, 25 S. E. (2d), 202; 
Chinnis v. R. R., 219 N. C., 528, 14 S. E. (2d), 500. Furthermore, the 
evidence does not support the contention that the Lazarus car stopped on 
the highway, but only that i t  slowed down "fairly rapidly." 

The mere fact that a motorist may decrease the speed of his car when 
approaching oncoming traffic, when he observes a parked car just off the 
pavement on his side of the road, is not within itself evidence of negli- 
gence. On the contrary, it would seem to be a precautionary measure. 
Moreover, where it appears, as it does here, that the defendant Hansen 
was traveling behind the Lazarus car a distance of 250 feet or more and 
saw the Lazarus car slowing down, and was unable to get his truck under 
control and avoid a collision, by reason of his speed or the defective con- 
dition of his brakes, it would seem to be unreasonable to assume that the 
driver of the Lazarus car should have foreseen that the plaintiff or some 
other person was likely to be injured as a result of decreasing her speed. 

Nevertheless, if i t  be conceded the appellees were negligent, we think 
the doctrine of insulating negligence, as laid down in Butner v. Spease, 
217 N.  C., 82, 6 S. E. (2d), 808, would apply. There it is said: "The 
test by which the negligent conduct of one is to be insulated as a matter 
of law by the independent negligent act of another, is reasonable unfore- 
seeability on the part of the original actor of the subsequent intervening 
act and resultant injury. Newell v. Damell, supra (209 N.  C., 254, 183 
S. E., 374); Beach v. Patton, supra (208 N .  C., 134, 179 S. E., 446) ; 
Hinnant v. R. R., supra (202 N.  C., 489, 163 S. E., 555); Bakcum v. 
Johnson, 177 N. C., 213, 98 S. E., 532. 'The test . . . is whether the 
intervening act and the resultant injury is one that the author of the 
primary negligence could have reasonably foreseen and expected.' Harton 
v. Tel. Co., 141 N. C., 455, 54 S. E., 299. 'The law only requires reason- 
able foresight, and when the injury complained of is not reasonably 
foreseeable, in the exercise of due care, the party whose conduct is under 
investigation is not answerable therefor. Foreseeable injury is a requi- 
site of proximate cause, and proximate cause is a requisite of actionable 
negligence, and actionable negligence is a requisite for recovery in an 
action for personal injury negligently inflicted.' Osborne v. Coal Co., 
207 N.  C,, 545, 177 S. E., 796; Beach v. Patton, supra." See also Mont- 
gomery v. Blades, 222 N .  C., 463, 23 S. E. (2d), 844; Brady v. R. R., 
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222 N. C., 367, 23 S. E. (2d), 334; Luttrell v. Minerul Co., 220 N. C., 
782, 18 S. E. (2d), 412; Chinnis v. R. R., supra; Murray v. R. R., 218 
N. C., 392, 11 S. E. (2d), 326; Powers v. Stemberg, 213 N. C., 41, 195 
S. E., 88; Bmith v. Sink, 211 N. C., 725, 192 S. E., 108; and Huney v. 
Lincolnton, 207 N. C., 282, 176 S. E., 573. 

u The definition of proximate cause requires a continuous and unbroken 

sequence of events, and where the original wrong only becomes injurious 
in consequence of the intervention of some distinct wrongful act or 
omission on the part of another or others, the injury is to be imputed to 
the second wrong as the proximate cause, and not to the first or more 
remote cause. Cooley on Torts, see. 50." Insurance Co. v. Stadiem, 
supra; Rattley v. Powell, 223 N. C., 134, 25 S. E. (2d), 448. 

A careful examination of the evidence adduced on the trial below, 
when considered in its most favorable light for the plaintiff, as it must 
be on demurrer to such evidence, fails to disclose ahtionable negligence 
on the part of the appellees. 

The plaintiff received a serious injury, but we think the negligence of 
the appellees, if any, was insulated by the negligence of the defendant 
Hansen. I t  does not appear that the plaintiff would have been injured as 
a probable consequence of the decreased speed of the Lazarus car, had 
i t  not been for the intervention of Hansen's negligence. I n  light of the 
circumstances disclosed by this record, we do not think the driver of 
the Lazarus car "ought to have foreseen in the exercise of reasonable 
prevision," that,the plaintiff or some other person might be injured as a 
result and probable consequence of her act in slowing down her car. 
Butner v. Spease, supra. 

The ruling of the court below will be upheld. 
Affirmed. 

ATLANTIC GREYHOUND CORPORATION AND CAROLINA COACH COM- 
PANY v. NORTH OAROLINA UTILITIES COMMISSION 

and 
ATLANTIC GREYHOUND CORPORATION AND CAROLINA W A C H  COM- 

PANY v. SEASHORE TRANSPORTATION COMPANY. 

(Filed 25 April, 1948.) 
1. ~njunctions 8 41- 

A carrier may not maintain a suit for a mandatory injunction directing 
the Utilities Commission to expunge from its records orders amending the 
franchise of a competing carrier on the ground that such orders were 
entirely beyond the power and jurisdiction of the Commission, since if 
the orders were void they did not change the status quo and no manda- 
tory writ to wipe them from the docket is necessary. 
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2. Same- 
The exercise by a competing carrier of rights granted it  by the Utilities 

Commission by amendments to its franchise may not be enjoined by a 
carrier by suit against the Utilities Commission for a mandatory injnnc- 
tion to expunge from i ts  records the amendatory orders, but the exercise 
of such rights by the competing carrier must be challenged in a proper 
proceeding to which the competing carrier is  a party and has an oppor- 
tunity to defend. 

3. Utilities Commission § 1- 

The Utilities Commission is an administrative agency of the State with 
quasi- judicial powers. 

4. Utilities Commission 8 5- 

Judicial determinations by the Utilities Commission are subject to re- 
view ip accordance with the procedure provided by statute, and an inde- 
pendent action for mandatory injunction against the Utilities Commission 
in regard to its orders affecting a franchise will not lie as a substitute for 
appeal. 

5. Courts 5 3a: Injunctions § 4i- 
An independent suit against the Utilities Commission for a mandatory 

injunction relating to its orders affecting a franchise cannot be maintained, 
since the Superior Court will not take original jurisdiction of matters 
within the  exclusive jurisdiction of the Commission. 

6. Carriers § 5- 

The right to transport freight o r  passengers over the highways of the 
State is a privilege and a franchise granted by the State through the 
Utilities Commission for this purpose does not vest the holder with an 
interest in the highways but merely grants permission for their use. 

7. Same- 
While a franchise creates rights which the law will protect in the 

interest of the public, a franchise is not an exclusive right, and whether 
other carriers shall be let in is a question for  the determination of the 
Utilities Commission in the public interest, with statutory right of exist- 
ing franchise holders to come in and defend against a new application for 
the privilege of using the same highways and serving the same commn- 
nities. 

8. Vtilities Commission a 5- 

The statutory procedure for appeal from orders of the Utilities Commis- 
sion is exclusive, and must be exhausted before resort to the courts. 

9. Injunctions 4i- 
Plaintiffs instituted actioi~ against a competing carrier to restrain it  

from exercising rights given it  by orders of the Utilities Commission 
amending its franchise. m e  orders were entered in proceedings to which 
plaintiffs were parties. Held: Plaintiffs had adequate remedy for the 
protection of their rights by appeal, G. S., 62-19; G. S., 62-20. and judg- 
ment sustaining defendant's demurrer in the independent action was 
proper. 



SPRING TERM, 1948. 

PLAINTIFFS' appeal from 3TTimocb, J., 13 October, 1947, WAKE Supe- 
rior Court. 

Bai ley  d2 Hold ing  and Ehringhaus d2 Ehr inghaus  for A t lan t ic  Grey- 
hound Corporation, plaintiff ,  appellant. 

A r c h  T .  A l l e n  and L. P. McClendon for Carolina Coach Company ,  
plaintiff ,  appellant.  

Attorney-General 1McMullan and Assistant Attorneys-General B r u t o n  
and Pay lor  for t h e  State .  

D. L. W a r d ,  W .  F r a n k  Tay lor ,  and N o r m a n  C.  Shepard for Seashore 
Transpor ta t ion  Company ,  defendant,  appellee. 

SEAWELL, J. These appeals, embracing much the same subject mat- 
ter, were argued together, and will be here discussed as companion cases, 
avoiding, as far as possible, repetition in factual statement and history 
of the cases. * 

The controversy resulting in the appeals grew out of an application of 
the Seashore Company for a franchise that would permit it to operate 
a through bus service from coastal communities to Raleigh, beginning at 
Atlantic and Beaufort via Goldsboro. its western terminus. without the 
necessity of transfer to busses operated under franchise by the Greyhound 
Company or other franchise carriers at  that point or resort to other means 
of transportation. Since portions of the route designated in the applica- 
tion were being used in bus service by Greyhound and the Coach Company 
under State franchises. and covered towns or communities served by these 
carriers, both were made parties to the proceeding, protested and resisted 
the application, were present and participated in the hearing in Dockets 
3809 and 4072, in which applications were made, and excepted to the 
orders granting the Seashore Company certificate of convenience and 
necessity, and restricting Seashore to closed door operation a t  such points 
and between such points as was deemed best to serve the public interest, 
protect the existing franchises, and to hold the Seashore Company to 
through transportation in such territory. The orders also fixed schedules 
and limited operation to two return trips daily. 

Later the seashore Company applied for a temporary detour permit 
to operate over a portion of the highway in use by Greyhound and the 
Coach Company, in order to avoid travel over a part of its route, known 
as the Brogden road, which was being prepared for hard surfacing; and 
this was allowed, the plaintiffs claim, without notice to them. 

Both Greyhound Corporation and the Coach Company requested the 
Commission not to put its order into operation or issue the certificate of 
convenience and necessity, or franchise, until their appeals upon the 
orders granting the franchise could be heard. I t  does not appear from 
the record whether the appeals were perfected; but both companies con- 
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tend that the orders were put into effect before the time to allow them 
to file exceptions, and the overruling thereof, which, as they construe the 
statute, must occur before appeal can be taken. The orders were put 
into effect and the Seashore Company began to exercise the franchise 
privileges and continues to do so. 

The Greyhound Corporation and the Coach Company, jointly, brought 
two separate actions, one against the Utilities Commission and one 
against the Seashore Company, for injunctive relief. 

Since the appellants, which are the same in both cases appealed, do 
not admit the pending of an appeal from the Commission, and the time 
to perfect such appeal has long expired, we must consider the actions in 
which the appeals under review are taken as proceedings for independent 
relief. 

No. 449. Greyhound Corporation and Coach Company v. Utilities 
Commission. 

The appellants, basing their right to the remedy on the theory that the 
Commission acted entirely beyond its jurisdiction and the power given 
it under the creative statute, seek, in this action, to subject the Commis- 
sion to a mandatory injunction, compelling i t  to expunge from its records 
the orders made as "amendments') to the certificate, or franchise of the 
Seashore Transportation Company, the detour permission thereafter 
granted, the tariff and schedules approved for operation under the certifi- 
cate given it under Dockets Nos. 3809 and 4072, "and all other attempted 
implementations thereof; and that the Commission be restrained from 
any additional acts in furtherance of said void orders, certificates, and 
permits of the Commission or in the violation of the statutes of the State 
until, under the laws of the State the right to issue certificate and make 
other orders shall be approved as by law directed." 

If ,  as alleged, the acts of the Commission in the premises were entirely 
beyond the power and jurisdiction given i t  by the statute, and as con- 
tended, utterly void, no injunctive relief is required to protect the plain- 
tiffs' right against a mere interloper, and no mandatory writ to wipe the 
questioned orders from the docket is needed, since, in that event, the 
status quo had not been changed. I t  is not necessary to say what might 
be applicable procedure, assuming the Commission acted arbitrarily, 
capriciously or corruptly, since that is not suggested. The thing against 
which the injunction is concerned is an accomplished fact, and moot. 

I f  it is sought to preclude a company from the exercise of franchise 
rights which it holds under orders of the Commission, which are color- 
able or otherwise, the approach to that end must be made through other 
adequate procedure available to the objector in which the holder of the 
challenged certificate may have an opportunity to defend, rather than by 
attempting to turn back the clock, or cut off at  the source water already 
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GREYHOUND GO' RP. 2). UTILITIES COM. ;. GREYHOUXD CORP. 2). mAN6PORTATION CO. 

over the dam. The appellants seem to have recognized this in bringing 
- - 

the companion suit. 
The Utilities Commission is an administrative agency of the State 

with quasi-judicial powers; i t  is made a court of record,. primarily for 
the purpose of preserving its records and facilitating review. I t  is not 
a court in the judicial sense, but its judicial determinations are subject 
to review on appeal. Injunction, as a substitute for appeal, cannot be 
made an instrument for review. Nor wilI the courts take original juris- 
diction of matters confided to the exclusive jurisdiction of the Utilities 
Commission. Coach Co. v. Transit Co., 227 N. C., 391, 42 S. E. (2d), 
398. 

While the suit, as brought, may be regarded as a suit against the 
State, since the relief sought directly affects the exercise of governmental 
powers exclusively within its sovereignty, and without constitutional or 
statutory consent (Rotan, v. State, 195 N. C., 291, 141 S. E., 733; Car- 
penter v. R. R., 184 N. C., 400, 114 S. E., 693; Moody v. State Prison, 
1 2 8 N .  C . , 1 2 , 3 8 S . E . , 1 3 1 ;  U . S . 9 .  Lee,106U. S., 196, 2 5 R .  C.L., 
412), i t  is not necessary to enter a discussion of that matter. Review of 
the matters complained of come within the purview of the appeal pro- 
cedure provided in the statute, which is adequate in law. 

The propriety of requiring at  Ieast first resort to the remedies provided 
in the statute is bottomed on the nature of the rights with which we are 
dealing and the primary purpose of the law. The Utilities Commission 
is not empowered to give an applicant any interest in the highways of 
the State for commercial transportation of freight or passengers, but 
only to perrdt their use; the franchise may be sole, never exclusive, 
except in the sense that the privilege has not, as yet, been extended to 
another concern. When the public convenience or necessity requires, the 
privilege may be recaptured, modified or restricted, or the like privilege 
extended to another carrier. And this is expressly reserved in the statute 
or implied in the franchise transaction viewed as a contract, if it is ever 
of that nature. 

The right to use the highway as a facility for carrying on private 
business for profit in  the commercial transportation of freight or pas- 
sengers is not inherent, or a constitutional right; Elliott, Roads and 
streets, sec. 1171-4; and under appropriate regulatory statutes it may be 
granted or withheld; Suddreth v. Ci ty  of Charlotte, 223 N.  C., 630, 27 
S. E. (2d), 650; Blashfield, Auto Law, p. 227, see. 105; Am. Jur., 492, 
sec. 192. I f  consistent with regulatory law the State agency might grant 
the privilege to many or deny i t  to all. I t  is by grace of the statute only 
that existing franchise holders are let in to protect and defend against a 
new application for the privilege of using the same highway and serving 
the same communities, and the merit of the application, and its ultimate 
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fate, depend upon the question of the public interest. There are rights, 
of course, incidental to the privilege bestowed, and it is to the public 
interest that they be protected so that competent and adequate public 
service may be maintained. These rights rest upon the creative statute 
for their interpretation, and primarily so for their protection. 

When application was made here to advance the argument in this case 
the motion was denied, in respect to the authority of Warren v. Atlantic 
Coast Line R. R. Co., 223 N. C., 848, 28 S. E .  (2d), 505, in which Chief 
Justice Stacy, speaking for the Court, said: 

(I As a general rule, where a matter is committed to an adminis- 
trative agency, one who fails to exhaust the remedies provided before 
such agency will not be heard in equity to challenge the validity of 
its orders. Garysburg Mfg. Co. I:. Commrs. of Pender County, 196 
N. C., 744, 147 S. E., 284; Mfg. Co. v. Commrs., 189 N. C., 99, 
126 S. E., 114; Sykes v. Jenny Wren Co., 64 App. D. C., 379, 78 F. 
(2d), 729 ; Suitchman.'~ Union of N .  A. v. ATat. Mediation Bd., 320 
0. S., 297, 88 Law Ed., Adv. Op. 89." 

And in Coach Co. v. Transit Co., supra, 
the rule. 

We think the principle thus announced 
case. 

The judgment sustaining the demurrer 
affirmed. 

we find similar expression of 

is controlling in the instant 

and dismissing the action is 

Atlantic Greyhound Corporation and Carolina Coach Company v. 
Seashore Transportation Co. 

I n  this case, as in the foregoing, the plaintiffs sought injunctive relief 
in  an independent action against the Seashore Company, setting up in 
its complaint substantially the facts alleged in 449. The only difference 
in the two cases is that the absolute nullity of the transactions and orders 
of the transactions of the Utilities Commission would put the Seashore 
Company in the position of an interloper invading franchise rights of 
each of the plaintiffs without authority or warrant of law. We are 
unable to agree that the facts alleged in plaintiffs' pleading are sufficient 
to put the defendant in that class so as to avoid the necessity of appeal. 
We are satisfied that the objections made to the proceedings before the 
Commission, and the challenges made to its orders, are such as could be 
adequately presented and reviewed on the appeal provided in the statute, 
G. S., 62-19, 62-20, and that this remedy must be pursued. Warren v. 
R. R., supra; Coach Co. v. Transit Co., supra. I n  this case, since the 
injunction was sought by action in a court other than that in which an 
appeal could be pending, we are not troubled with the question whether 
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it could be sustained as necessary to preserve the subject matter of the 
appeal. 

The judgment sustaining the demurrer is 
Affirmed. 
I n  449-Judgment Affirmed. 
I n  450-Judgment Affirmed. 

No. 72ASTAT'E v. JOHN HENRY BRUNSON. 
No. 725-STATE v. ESSIE KING. 
No. 726STATE v. MARTHA JONES. 
No. 727-STATE v. LOUISE JAMES ET AL. 

No. 72GSTATE v. LIDA MAE WATKINS ET AL. 

(Filed 28 April, 1948.) 

Appeal and Error § 5lc: Criminal Law 85a: Jury 8- 

In these cases involving exceptions to the overruling of motions to quash 
the warrants and to denial of challenge to the array, the judgment of the 
Supreme Court of North Carolina was reversed by the Supreme Court of 
the United States in memorandum decision citing authorities dealing with 
the administrative practices in the selection of juries. Held:  The mandate 
of the Supreme Court of the United States does not require the quashal 
of the warrants nor adjudicate that the Sorth Carolina statutes on the 
subject of jurors are invalid. 

ON mandates from Supreme Court of the United States. 
Criminal prosecutions on separate warrants charging the defendants 

with malicious injury to property, assaults, disorderly conduct and dis- 
turbing the peace, tried originally in the Municipal Court of the City of 
Winston-Salem and again on appeal at  the November Term, 1946, 
Forsyth Superior Court. Verdict of guilty, judgment and appeal in each 
case. 

The leading case, No. 7 2 3 ,  X. v. Koritz et al., involving kindred offenses 
(resisting and obstructing officer), proceeded in like manner at  the 
October Term, 1946, Forsyth Superior Court, and on appeal here was 
regarded as controlling and determinative of the others. I t  was the only 
case argued before us. The others, the ones now involved, were made to 
rest on the opinion filed in that case, which was based on similar findings 
of fact and determinations of the trial court. See 227 N. C., 552-561. 

I n  the principal case, the Koritz case, application for writ of certiorari 
was made to the Supreme Court of the United States on 31 July, and 
denied 13 October, 1947 ; while in these five companion cases, application 
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for certiorari was made to the Supreme Court of the United States on 
23 August and granted 15 December, 1947. 

Thereafter, on 15 March, 1948, the Supreme Court of the United 
States filed the following memorandum in the cases : 

'Per  Curiam: Reversed. Strauder v. West Virginia, 100 U. S., 303 ; 
Ex parte Virginia, 100 U. S., 339; Neal v. Delaware, 103 U. S., 370; 
Carter v. Texas, 177 U. S., 442; Rogers v. Alabama, 192 U. S., 226; 
Norris v. Alabama, 294 U. S., 587; Hollins v. Oklahoma, 295 U. S., 
394; Hale v. Kentucky, 303 U. S., 613; Pierre ,v. Louisiana, 306 U. S,, 
354; Smith v. Texas, 311 U. S., 128; Hill v. Teza8, 316 U. S., 400; 
Pattom v. Mississippi, 332 U. S., 463." 

Mandates received 16 April, 1948. 

Attorney-General McMullm and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

William Reid Dalton for defendants. 

STACY, C. J. TO permit our opinion to stand in  the principal case 
and reverse i t  here on similar exce~tions would seem to leave the two 
rulings somewhat in conflict; and & precedents they will be difficult to 
follow. Three of the defendants in the principal case were Negroes, as 
are all the defendants here. The regular jury panel at  the November 
Term was selected by the same administrative machinery as that at  the 
October Term. Both panels were drawn in the same manner and from 
the same box. For all practical purposes, therefore, the several chal- 
lenges to the array presented but a single question for decision. 

No  suggestion is given as to just what facts should be regarded as con- 
trolling here which were not operative in the principal case. The trial 
court made similar findings in all the cases. I t  will not do to say the 
infirmity in the original panel was cured by the special venire in the 
Roritz case, on the principle that "a little leaven leaveneth the whole," 
for the challenge to the original array necessarily came before i t  was 
known, or could be known, that a special venire would be needed. The 
mere presence on the jury of members of different groups or races is no 
assurance that they were selected as the law commands. Such was the 
holding in Thiel v. Southern Pacific Co., 328 U. S., 217, 90 L. Ed., 1181 : 
"It is immaterial that at  least five members of the excluded class were 
on the jury which actually decided the factual issue in the case." As a 
matter of logic, the Negro defendants in the principal case stand on a 
~ a r i t v  with the defendants here. For  us to have reached different con- . " 
clusions in the cases would have been to decide two ways on practically 
identical exceptions. 
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Moreover, i t  was sought to have the same authorities applied in the 
principal case as are cited here, except the case of Patton v. Mississippi, 
332 U. S., 463, which was not decided until 8 December, 1947. They are 
all fully considered and distinguished from the present cases in the 

' State's brief, just as they were on petition for certiorari in the principal 
case which then apparently met with approval. The Negro defendants 
in  the Koritz case challenged the regular panel array as did the defend- 
ants here, and upon the same grounds. We denied the challenge in both 
instances, relying in  part on the cases of 8. v. Walls, 211 N. C., 487, 
191 S. E., 232, 203 U. S., 635, and 8. v. Henderson, 216 N. C., 99, 
3 S. E. (2d), 357, both of which, in turn, were ~redicated in  large 
measure, on the teachings of Thomas v. Texas, 212 U. S., 278, 53 L. Ed., 
512 : "It may be that the jury commissioners did not give the negro race 
a full pro rata with the white race in  the selection of the grand and petit 
jurors in  this case; still this would not be evidence of discrimination. 
I f  they fairly and honestly endeavored to discharge their duty, and did 
not in  fact discriminate against the negro race in the selecti~n of the 
jury lists, then the Constitution of the United States has not been vio- 
lated." 

I n  the only case which was argued before us and in which an opinion 
was written, certiorari was denied. Koritz Et 91. v. North Carolina, 
332 U. S., 768, denied 1 3  October, 1947. I n  the companion cases it was 
allowed, and thereupon the judgments were reversed. Brunson, Et Al. v. 
ATorth Carolina, 333 U.  S., 851, decided 15 March, 1948. I t  is true that 
"whether there has been systematic racial discrimination by adminis- 
trative officials in the selection of jurors is a question to be determined 
from the facts in each particular case." Putton v. MissCssippi, supra. 
I t  is also true that in appellate courts where precedents are established 
similar fact situations usually produce like results. Indeed, i t  has been 
thought that the eqpal protection of the laws required as much. I t  cer- 
tainly "prohibits prejudicial disparities before the law." Fay v. New 
York, 332 U. S., 261. But what of the consideration given the Negro 
defendants in the principal case? 

Further adding to the difficulty of reconciliation here, is the 5-to-4 
decision of the court of last resort on 29 March, 1948, upholding the 
selection of a "blue ribbon" jury in New York from a panel of one 
hundred and fifty which contained the names of no Negroes. There, as 
here, was testimony to the effect that no '(intentional or systematic exclu- 
sion" was practiced or intended. Moore v. iVew York, 333 U. S., 565, 
decided 29 March, 1948. The decision accords with the result in the 
Koritz case, albeit the opinion makes reference to the instant cases. 

Nevertheless, the question now is how to proceed in these cases from 
here on. 
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Two principal exceptions were presented in the cases, the one to the 
overruling of the motions to quash the warrants, and the other to the 
denial of the challenges to the array. Our opinion dealt with both of 
these exceptions. 

While the cases are "Reversed" by the court of last resort, it is not 
to be assumed the warrants are to be quashed. None of the cases cited 
deal with this question. Most of them speak to indictments by grand 
juries, but the warrants here were not passed upon by the grand jury. 
The composition of the grand jury is not germane to any exception in 
the cases. The defendants are charged with misdemeanors which, under 
our practice, may be tried on warrants requiring no grand-jury action. 
Nor is i t  to be assumed that the North Carolina statutes on the subject 
of Jurors are to be regarded as invalid, though this was argued by the 
defendants. The cases cited are primarily concerned with "the adminis- 
trative practices of state jury selection officials." 

The ambiguity or uncertainty left by tho bare reversal appears to 
call for a word of direction from us to the trial court. Otherwise, argu- 
ments will ensue there as to whether the defendants are to be discharged 
or tried again. 

The judgments heretofore entered in these five cases will be set aside, 
and the causes remanded for new jury trials in accordance with the man- 
dates of the Supreme Court of the United States. dccordingly, the 
defendants will recover their costs incurred in the Supreme Court of the 
United States; and the costs heretofore assessed in this Court will be 
retaxed. 

Judgments vacated. 
New trials ordered. 

STATE v. ALLIE FLETOHER RAY. 

(Filed 28 April, 1948.) 
1. Automobiles § 31a- 

Knowledge of the driver that his vehicle had been involved in an acci- 
dent resulting in injury to a person is an essential element of the offense 
of "hit and run driving." G. S., 20-166; G. S., 20-182. 

2. Criminal Law 3 42f- 
The State is bound by an exculpatory statement of the defendant intro- 

duced in evidence by the State when such statement is not contradicted 
or shown to be false by any other facts or circumstances in evidence. 

3. Automobiles § 3 1 b  

In this prosecution under G. S., 20-166, the State introduced testimony of 
a statement by defendant that he had just driven the highway in question 
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but that he had no knowledge or  notice that he had struck any vehicle or 
injured any person during the trip. This statement was not contradicted 
or shown to be false by any other fact or circumstance in evidence. Held: 
The statement is binding upon the State, and defendant's motion for  
judgment of nonsuit is sustained in the Supreme Court, G. S., 15173, for 
want of evidence that defendant knew he had been involved in an accident 
resulting in injury to a person. 

APPEAL by defendant, Allie Fletcher Ray, from Bwrgwyn, Xpecial 
Judge, and a jury, a t  the January Term, 1948, of VANCE. 

The accused was tried upon an indictment which alleged that he was 
the driver of a motor vehicle involved in an accident resulting in per- 
sonal injury to Miss Sarah Ellington, and which charged that after the 
accident he committed the felony denounced by the statute commonly 
known as the Hi t  and Run Drivers' Law by failing immediately to stop 
his vehicle at  the scene of the accident, by failing to give his name and 
his address and the registration number of his vehicle to Miss Ellington, 
and by failing to carry Miss Ellington to a physician or surgeon for 
medical or surgical treatment when i t  was apparent that such treatment 
was necessary for Miss Ellington. The defendant pleaded not guilty. 
The only testimony at the trial was that of the State. 

Direct evidence was adduced by the State tending to show the facts set 
out in this paragraph. On 17 May, 1947, the prosecuting witness, Miss 
Ellington, was riding in a westerly direction on the Henderson-Oxford 
Highway in a Ford automobile owned and operated by Miss Mertie 
Right. As they reached a point some three miles west of Henderson, 
they met a large truck, consisting of a truck tractor and a trailer, pro- 
ceeding eastward on the highway. Here the rear-end of the truck 
swerved across the center of the road and struck the left side of the Ford 
car, causing personal injury to Miss Ellington. The truck continued its 
eastward movement along the highway without stopping or reducing its 
speed. Neither the truck nor its driver was identified by any witness. 
A few minutes later the defendant was arrested a t  a service station in 
or near Henderson. At that time he was in possession of a truck tractor 
with trailer attached. 

The State undertook to prove by circumstantial evidence that this 
particular truck was the vehicle which struck the Ford car on the Hen- 
derson-Oxford Highway. This testimony was somewhat inconclusive in 
nature, but this Court proceeds here upon the assumption that i t  was of 
sufficient probative strength to warrant a reasonable inference that the 
truck in  charge of the accused at  the time of his arrest was the identical 
motor vehicle involved in the accident under review. 

For  the purpose of identifying the defendant as the operator of the 
truck a t  the time of the injury to the prosecuting witness, the State 
introduced a declaration made by the defendant at  the time of his arrest 
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in which he stated, in substance, that he had just driven the truck then 
i n  his charge from Oxford to Henderson over the Henderson-Oxford 
Highway, but that he had no knowledge or notice that he had struck any 
motor vehicle or injured any person during the trip. 

The jury found the accused "guilty as charged in the bill of indict- 
ment," and he appealed from the judgment pronounced on the verdict. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Gholson & Gholson for the defendant, appellant. 

ERVIN, J. The chief error assigned by the accused on this appeal is 
the refusal of the trial court to dismiss the prosecution on a judgment 
of nonsuit. 

When the Legislature enacted the statutes now embodied in G. S., 
20-166, i t  imposed upon the driver of a motor vehicle involved in an 
accident resulting in  injury to a person the following affirmative, posi- 
tive, and specific duties: (1) To stop his motor vehicle immediately a t  
the scene of the accident; (2)  to give his name and address and the 
registration number of his motor vehicle to the person injured, or to the 
driver or occupants of any other vehicle collided with; (3)  to render 
reasonable assistance to the person injured, including the carrying of 
such person to  a physician or surgeon for  medical or surgical treatment, 
if such treatment is requested by such person, or if i t  is apparent that 
such treatment is necessary for such person; and (4) to report the acci- 
dent within twenty-four hours to the department of motor vehicles if it 
occurs outside a city, or to the police department of the city if i t  happens 
within a eity. 

I t  would be a manifest absurdity to expect or require the driver of a 
motor vehicle to perform the acts specified in  the statute in the absence 
of knowledge that his vehicle has been involved in an accident resulting 
in injury to Some person. Hence, both reason and authority declare that 
such knowledge is an essential element of the crime created by the statute 
now under consideration. Herchenbach v. Commonwealth, 185 Qa., 217, 
38 S. E. (2d), 328; Blashfield's Cyclopedia of Automobile Law and 
Procedure (Perm. Ed.), section 781; I 6  A. L. R., Annotation, 1425- 
1429; 66 A. L. R., Annotation, 1228-1238; 101 A. L. R., Annotation, 
911-919. This position is expressly sustained by our statute prescribing 
the punishment for persons "convicted of willfully violating G. S., 
20-166, relative to the duties to stop in the event of accidents . . . in- 
volving injury or death to a person." G. s., 20-182. 

I n  this case, the State itself introduced a statement of the accused to 
the effect that he had no knowledge or notice that he had struck any 
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motor vehicle or injured any person while driving his truck upon the 
Henderson-Oxford Highway. I f  true, this declaration plainly negatived 
the existence of an essential element of the crime charged in the indict- 
ment, to wit, that the defendant knew that the truck driven by him had 
been involved in an accident resulting in injury to a person. The excul- 
patory statement of the defendant is not contradicted or shown to be 
false by any other fact or circumstance in evidence. Consequently, we 
are constrained to hold upon the record here presented that this exculpa- 
tory statement is binding upon the State, and that the motion of the 
defendant for judgment of nonsuit ought to have been sustained in the 
court below, S. v. Fulcher. 184 N. C., 663, 113 S. E., 769; S. v. Watts, 
224 N. C., 771, 32 S. E. (2d), 348. 

For  the reasons given, the judgment entered in the trial court is 
reversed, and the defendant's motion for judgment of nonsuit is sustained 
in this Court pursuant to G. S., 15-173. 

Reversed. 

R. M. SANDERS V. J. B. HAMILTON ET AL. 

(Filed 28 April, 1948.) 

1. Bills and Notes § 24b: Mortgages § 30c (1)- 

An acceleration clause in a mortgage or deed of trust securing bonds 
or notes containing no such stipulation, operates on the secured bonds or 
notes to the extent of rendering the debt due for the purpose of foreclos- 
ing on default. 

2. Bills and Notes 8 224: Limitation of Actions 8 6d- 
Where bonds or notes secured by mortgage or deed of trust are uncon- 

ditional on their face and do not contain the acceleration clause set forth 
in the mortgage or deed of trust, the institution of foreclosure proceedings 
does not advance the maturity dates of the bonds or notes so as to affect 
the running of the statute of limitations against an action on the bonds or 
notes. 

3. Bills and Notes § 24b: Mortgages § 30c (1)- 

The cestui, upon default in the payment of one of a series of notes, 
instructed the trustee to foreclose. Purported sale was had but thereafter 
abandoned, and the cestui instructed the trustor to remain on the land, 
which he did. Held: This was an abandonment of the election to fore 
close and restored the status quo ante in regard to the acceleration clause 
of the deed of trust. 

APPEAL by defendants from Pless, J., a t  November Term, 1947, of 
MECKLENBURQ. 

Civil action to recover on sealed promissory note. 
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On 24 December, 1926, the plaintiff conveyed to the defendants by 
warranty deed 228 acres of land in Pender County at  an agreed price of 
$3,700. On the same day, the defendants, J. B. Hamilton and wife, 
Effie Hamilton, executed to the plaintiff their promissory notes, under 
seal, six of $500 each payable annually, in succession, on the first day of 
November thereafter, and one for $700 payable 1 November, 1933-a11 
secured by purchase-money deed of trust on the land. 

The tenor of the notes was that "On November 1 (each year from 
1927 to 1933) we promise to pay to the order of R. 11. Sanders ($500 
the first six years and $700 the last) with interest thereon at the rate of 
6% per annum, payable annually from date of this note until paid," 
duly signed and sealed by the makers. 

I n  the deed of trust, given to secure the payment of the notes, is an 
acceleration clause to the effect that if default should occur in the pay- 
ment of any note or interest thereon at the due date thereof, "then all of 
said bonds shall immediately become due and payable, and on application 
of the holder of any bond hereby secured or his or her assigns or other 
person who may be entitled to the money due on said bonds or any one of 
them, it shall be lawful for and the duty of the said J. R. Sanders, as 
Trustee, to advertise the land described in said Deed of Trust and sell 
same at public auction, for the payment of the notes secured by the same." 

I n  the summer of 1928, nothing having been paid on the note due 
1 November, 1927, the plaintiff instructed his attorney to foreclose the 
deed of trust. An attempted sale by "R. M. Sanders, Mortgageen-not 
by J. R. Sanders, Trustee-was had on 27 August, 1928, but appears to 
have been abandoned as nothing more was done in  the matter so far as 
the record discloses. The defendant, J. B. Hamilton, says he wrote the 
plaintiff, "and told him that I would move out, but he knew the condition 
I was in when I went there, and he advised me not to leave, but to stay 
on.'' This the defendants did, and they are still in possession of the land. 

Thereafter, on 30 October, 1943, the plaintiff instituted this action 
to recover on the last sealed, promissory note of $700, due 1 November, 
1933. 

The defendants plead the ten-year statute of limitations, contending 
that plaintiff's attempted foreclosure in 1928, brought into play the 
acceleration clause in the deed of trust and started the running of the 
statute on the note in suit at  that time. 

There was a directed verdict in favor of the plaintiff, from which the 
defendants appeal, assigning errors. 

J. C. Sedberry  and W. I. Gatl ing for plaintif f ,  appellee. 
M c R a e  & M c R a e  f o r  defendants,  appellants.  
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S A N D ~ S  v. HAMILTON. 

STACY, C. J. The question for decision is whether the due date of the 
note in  suit was accelerated by plaintiff's instruction to foreclose the 
deed of trust, not only for the purpose of enforcing the lien, but also as 
affecting the statute of limitations in respect of the note. 

I t  should be borne in mind that the acceleration clause appears only 
in  the deed of trust, and not in  the notes. Indeed, the notes are negotia- 
ble on their face with nothing to show they were secured by lien of any 
kind. A negotiable instrument in the course of trade is supposed to be a 
"courier without luggage"-Mordecai. Nevertheless, it is established by 
the decisions on the subject that an acceleration clause in a mortgage or 
deed of trust securing bonds or notes containing no such stipulation, 
operates on the secured bonds or notes, at  least to the extent of rendering 
the debt due for the purpose of foreclosing on default. Brown v. Osteen, 
197 N. C., 305, 148 S. E., 434; Meadows Co. v. Bryan, 195 N. C., 398, 
142 S. E., 487; Walter v. Kilpatrick, 191 N .  C., 458, 132 S. E., 148; 
Miller v. Marriner, 187 N.  C., 449, 121 S. E., 770; Barbee v. Scoggins, 
121 N. C., 136, 28 S. E., 259; Whitehead v. Morrill, 108 N.  C., 65, 12 
S. E., 894; Capehart v. Dettr?;ch, 91 N. C., 344. Of course, if the 
acceleration clause appear on the face of the bonds or notes, the question 
presently presented would not arise. Humphrey v. Sfephens, 191 N.  C., 
101, 131 S. E., 383. 

The out-of-state cases on the subject are inharmonious. They divide 
on whether the debt evidenced by the bonds or notes is matured for pur- 
poses other than foreclosure. Annos. 34 A. L. R., 848; 34 A. L. R., 897; 
161 A. L. R., 1211. Indeed, in our own decisions may be found some 
expressions difficult of reconciliation. Bank v. Tmst Co., 199 N. C., 582, 
155 S. E., 261; Gore v. Davis, 124 N. C., 234, 32 S. E., 554; 34 A. L. R., 
858. 

The rationale of the North Carolina cases seems to be that where the 
bonds or notes are unconditional on their face, the acceleration clause in 
the mortgage or deed of trust given to secure their payment will operate 
to advance the maturity of the debt for the purpose of foreclosing on 
default, but not as affecting the running of the statute of limitations on 
the bonds or notes. Brown v. Ostaen, supra; Meadows Co. v. Bryan, 
supra; Walter v. Kilpatrick, supra; Dry-Kiln Co. v. Ellington, 172 
N .  C., 481, 90 S. E., 564; 34 A. L. R., 897. 

Moreover, i t  appears that following plaintiff's abortive attempt a t  
foreclosure he advised the defendants "not to leave, but to stay on.'' This 
was an abandonment of the election to foreclose, and restored the status 
quo ante. 34 A. L. R., 899-900; 161 A. L. R., 1219. 

I n  this view of the matter i t  would seem that the correct result was 
reached in  the court below. 

No error. 
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JAMES LEON PRIDGEN v. CAROLINA COACH WMPAKY. 

(Filed 5 May, 1948.) 
1. Oarriers § 18b- 

Motor carriers of passengers are  required by law to adopt "reasonable 
regulations and practices" relating to the "transportation of passengers in 
interstate or foreign commerce." 49 U.S.C.A., 316 ( a ) .  And while it  is  
held in Morgan v. Virginia, 328 U. S . ,  373, that a state statute which 
requires segregation of interstate passengers is beyond the state's power 
to  make, the decision does not purport to invalidate reasonable rules and 
regulations of interstate carriers, which require segregation of the white 
and Negro races. 

8. Malicious Prosecution 9 10- 

A holding by the-trial court that  the warrant on which plaintiff was 
arrested is void, to which ruling no exception was taken, and that there- 
fore plaintiff has no cause of action for  malicious prosecution, is tanta- 
mount to a dismissal of that  cause of action and such ruling is not subject 
to review on appeal. 

8. Carr iers  !!j 18b: False Imprisonment 5 1 %-Removal of passenger from 
bus fo r  refusal to comply with carrier's reasonable regulations held 
no t  false imprisonment. 

The evidence disclosed that  a Negro took a seat midway defendant's 
bus, that  defendant's driver and dispatcher in turn requested him to move 
to the rear of the bus, a s  required by the rules of the company and the 
law of North Carolina, and upon refusal, got a police officer who renewed 
the request, and who arrested plaintiff af ter  he again refused to comply. 
There was no,evidence that the seat offered plaintiff to the rear of the bus 
was not equal in every respect to any other seat on the bus, or that if 
he had taken the seat offered he would have been later required to move 
a t  any time before reaching his destination in another state. The evidence 
further disclosed that after being removed from the bus, plaintiff was 
advised, up to the time the bus departed, that  he could re-enter the bus 
if he would comply with the regulations of the carrier in regard to segre- 
gation. Held: The removal of plaintiff from the bus, under the circum- 
stances shown by the evidence, does not constitute false imprisonment. 

4. Principal a n d  Agent 9 130- 
The agent's authority to bind his principal cannot be shown by the acts 

o r  declarations of the agent. 

5. Oarriers 9 18b: False Imprisonment 9 1 % : Principal and Agent § 10- 
Act of agent  i n  swearing o u t  war ran t  fo r  purpose of punishment a n d  
n o t  to enforce principal's regulations is beyond scope of authority. 

After plaintiff, because of his refusal to abide by the carrier's regula- 
tions relating to the segregation of the races, had been removed from 
defendant's bus by a police officer a t  the instance of defendant's dispatcher, 
the dispatcher, after the bus had departed, accompanied plaintiff and the 
officer to  the city hall where the dispatcher signed a warrant charging 
plaintiff with disorderly conduct in refusing to comply with the carrier's 
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regulations. There was no evidence that the carrier authorized or ratified 
the acts of its dispatcher in having plaintiff held in custody until he could 
obtain a warrant or in swearing out the warrant for his arrest. H d d :  
The carrier's motion to nonsuit plaintiff's action for false imprfsonment 
was properly allowed, since the dispatcher's acts were not for the purpose 
of enforcing the carrier's regulations, but were solely in an effort to punish 
plaintiff for an act already committed, and were therefore beyond the 
scope of his authority. 

APPEAL by plaintiff from Grady, Emergewy Judge, a t  the January 
Term, 1948, of WAKE. 

This is a civil action for false imprisonment and malicious prosecution. 
On 28 September, 1946, the plaintiff purchased a ticket from a ticket 

agent at  the Raleigh Union Bus Depot, for transportation from Raleigh, 
N. C., to Norfolk, Va. The ticket was sold subject to the rules and 
regulations of the defendant carrier. The plaintiff boarded one of the 
buses operated by the defendant, which was scheduled to leave immedi- 
ately for Norfolk. Upon entering the bus, he took a seat a t  or near the 
middle of the bus. The driver of the bus requested the plaintiff to 
move to the rear, stating to him that he being a Negro, the rules and 
regulations of the company and the law of the State of North Carolina 
required him to sit in the back of the bus. The bus was crowded; white 
people were sitting behind the plaintiff, and the only vacant seats were 
in  the rear. Plaintiff refused to'move, on the ground that he was an 
interstate passenger, and was not amenable to such rules or to the law of 
North Carolina, requiring segregation of passengers on the basis of race, 
in vehicles of public carriage. Whereupon, the driver called one W. A. 
Green, a dispatcher for the defendant, who likewise requested the plaintiff 
to move to the rear of the bus. The plaintiff again refused to move. 
Mr. Green requested him to get off the bus if he would not move to the 
rear as requested; he refused to do so. Mr. Green then got off the bus 
and sent Sgt. W. J. Horton, a Raleigh policeman, on the bus. Sgt. 
Horton requested plaintiff to sit in the back of the bus. The plaintiff 
stated to him that he was an interstate passenger and held a ticket to 
Norfolk, Va., and was within his rights to sit in any available space 
during interstate travel, and Sgt. Horton left. H e  re-entered the bus 
later and told plaintiff that he was under arrest. Both the driver and 
Mr. Green were present a t  the time the plaintiff was arrested. Sgt. 
Horton and Mr. Green informed the plaintiff he could get back on the 
bus if he would sit in the rear. He  refused to go back, and the bus left. 
The plaintiff, according to his evidence, was treated courteously by 
Mr. Green and the bus driver. He  also testified that he was thoroughly 
"versed with all the rules and regulations of the company," and knew if 
he did not comply with them he was subject to removal. 
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After the Norfolk bus left, Mr. Green accompanied the plaintiff and 
the officer to the City Hall, where Mr. Green signed a warrant charging 
the plaintiff with disorderly conduct for refusing to comply with the 
rules and regulations of the Carolina Coach Company, as ordered by its 
driver, A. F. Collier. The plaintiff was released on bond. When the 
case was called for trial, no one appeared as a witness against the plain- 
tiff, and the State took a nolle prosequi. 

At the close of plaintiff's evidence the court held the warrant signed 
by Mr. Green did not charge a crime, and was void; therefore the plain- 
tiff had no cause of action for malicious prosecution. Y o u n g  v. Hard-  
wood Co., 200 N.  C., 310, 156 S. E., 501. No exception was taken to 
this ruling. 

The defendant then moved for judgment as of nonsuit, and the motion 
was allowed on the ground that the evidence is insufficient to show that 
the defendant was responsible for  lai in tiff's arrest. Judgment was 
entered accordingly, and the plaintiff appealed, assigning error. 

H e r m a n  L. T a y l o r  for plaintiff. 
A r c h  T. A l l e n  and I. E. Johnson for defendant.  

DENNY, J. This appeal is not predicated on the unreasonableness of 
the rules and regulations of the defendant, nor upon its lack of authority 
to enforce such rules by having a passenger removed from one of its 
buses, who refuses to comply therewith. Moreover, we know of nothing 
that makes segregation per se unconstitutional or violative of any act of 
Congress. The discrimination forbidden by the Interstate Commerce 
Act, "is not one of segregation, but one of equality of treatment." 
Mitchell v. U. S., 313 U. S., 80, 85 Law Ed., 1201. I n  Hal l  v. DeCuir ,  
95 U. S., 485, 24 Law Ed., 547, and Chiles v. Chesapeake d? Ohio Rai l -  
w a y  Co., 218 U. s., 71, 54 Law Ed., 936, the Supreme Court of the 
United States held in effect that in the absence of legislation by Congress, 
a common carrier is at  liberty to adopt such reasonable rules and regu- 
lations for the separation of the white and Negro races as seems to i t  
to be for the best interest of all concerned. 

In Plessy w. Ferguson, 163 U. S., 537, 41 Law Ed., 256, in passing 
upon the constitutionality of a statute enacted by the Legislature of 
Louisiana, requiring segregation of the white and Negro races in public 
conveyances, the Court said: "In determining the question of reason- 
ableness it (the legislature) is a t  liberty to act with reference to the 
established usages, customs, and traditions of the people, and with a view 
to the promotion of their comfort, and the preservation of the public 
peace and good order. Gauged by this standard, we cannot say that a 
law which authorizes or even requires the separation of the two races in 
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public conveyances is unreasonable or more obnoxious to the 14th Amend- 
ment than the acts of Congress requiring separate schools for colored 
children in the District of Columbia, the constitutionality of which does 
not seem to have been questioned, or the corresponding acts of state 
legislatures." And in  the case of Chiles v. Chesapeake & Ohio Railway 
Co., supra, the Court, in passing upon a rule requiring segregation, 
which had been adopted by a carrier of interstate passengers, laid down 
these same considerations as the test in determining the reasonableness 
of such rule, and said further: ('We must keep in mind that we are not 
dealing with the law of a state attempting a regulation of interstate 
commerce beyond its power to make. We are dealing with the act of a 
private person, to wit, the railroad company; and the distinction between 
state and interstate commerce we think is unimportant. . . . The inter- 
state commerce clause of the Constitution does not constrain the action 
of carriers, but, on the contrary, leaves them to adopt rules and regula- 
tions for the government of their business, free from any interference 
except by Congress. Such rules and regulations, of course, must be 
reasonable, but whether they be such cannot depend upon a passenger 
being state or interstate. . . . Regulations which are induced by the 
general sentiment of the community for whom they are made and upon 
whom they operate cannot be said to be unreasonable." 

There is no evidence on this record tending to show that the seat 
offered the plaintiff on defendant's bus was not equal in every respect to 
any other seat on the bus. Furthermore, there is no evidence which 
tends to show that if the plaintiff had taken a seat in the rear of the bus 
he would have been required to move his seat from time to time between 
Raleigh and Norfolk, which the Supreme Court of the United States 
held in Morgan v. Virginia, 328 U.  S., 373, 90 Law Ed., 1317, would 
constitute a burden on interstate commerce. Surely segregation, in the 
absence of any discrimination in favor of or against the white or Negro 
race, does not constitute a burden on interstate commerce. 

Evidently the plaintiff is under the impression that the recent decision 
of the Supreme Court of the United States, in Morgan v. Virginia, supra, 
is a judicial determination that any law enacted by a State or any regula- 
tion adopted by a common carrier, which requires the separation of the 
white and Negro races, in public conveyances, is illegal and may be 
ignored by interstate passengers. We do not so interpret the opinion. 
I n  the Morgan case, the Court simply denied the right of a State to 
interfere with or impose an undue burden upon interstate commerce. 
However, i t  did not deny a motor carrier the right to adopt reasonable 
rules and regulations for the government of its business. Plessy v. Fergu- 
son, supra; Chiles v. Chesapeake & Ohio Railway Co., supra; Simmons 
v. Atlantic Greyhound Corporation, 75 Fed. Supp., 166. Moreover, the 
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Motor Carrier Act, by which the regulation of motor carriers was com- 
mitted to the Interstate Commerce Commission. makes i t  the duty of 
interstate carriers to establish "just and reasonable regulations and prac- 
tices" relating to the "transportation of passengers in interstate or 
foreign commerce.'' 49 U.S.C.A., 316 (a).  And thus far  the Supreme 
Court of the United States has held that rules and regulations requiring 
the segregation of interstate passengers in public conveyances, are reason- 
able when such rules have been adopted by the carrier, and are in accord 
with "the established usages, customs, and traditions of the people, and 
with a view to the promotion of their comfort, and the preservation of 
the public peace and good order." Plessy v. Ferguson, mpra. 

Furthermore. we know of no decision of the Supreme Court of the 
United States which holds that an interstate motor carrier may not 
adopt rules and regulations reserving full control and discretion as to 
the seating of passengers, and may not further reserve the right to 
require passengers to change seats at  any time during a trip. Simmons 
v. Atlantic Greyhound Corporation, supra. 

The plaintiff says he knew the rules and regulations of the defendant 
and knew if he did not comply with them he was subject to removal; 
but he did not offer them in evidence in the trial below, nor attack them 
as being unreasonable or discriminatory. Therefore, we do not think 
the action of the agents of the defendant, in having the plaintiff removed 
from the defendant's bus can be challenged on this appeal. The plaintiff 
does not complain of the conduct of the agents of the defendant, in 
removing him from its bus, but only of false imprisonment and malicious 
prosecution. However, he took no exception to the ruling of the court 
below in holding the warrant signed by Mr. Green charged no criminal 
offense, and was, therefore, null and void. Consequently, we are not 
called upon to determine whether or not that ruling was correct. See 
G. S., 60-136, and S. v. Brown, 225 N. C., 22, 33 S. E. (2d), 121. 
Nevertheless, it was tantamount to a dismissal of the plaintiff's alleged 
cause of action for malicious prosecution. Caudle v. Benbow, 228 N. C., 
282, 45 S. E. (2d), 361. 

On the evidence disclosed by the record, we do not think plaintiff can 
successfully contend that removal from defendant's bus constituted false 
imprisonment, so long as he was free to re-enter the bus and proceed on 
his journey, provided he would abide by the rules and regulations of the 
company. And according to his evidence he was given that privilege up 
to the very moment the defendant's bus left for Norfolk. But, when the 
plaintiff declined to take passage on defendant's bus, subject to its rules 
and regulations, he should not have been required to go to the City Hall 
and post bail, unless his conduct had been such as to violate some crim- 
inal statute. Whether or not there had been such a violation on the 
part of the plaintiff, is not before us. 
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Therefore, the sole question presented for determination on this appeal 
is whether or not Mr. Green was acting within the scope of his authority, 
when he left the premises of his employer and undertook to obtain a 
warrant for the arrest of the plaintiff. 

Ordinarily, the criminal prosecution of an offender is not within the 
scope of an agent's authority, unless such criminal prosecution was 
instituted to protect the property of his employer or to recover property 
belonging to him. And when the act of the agent could have no effect 
other than the punishment of the offender, such act will not be construed 
as an effort to punish the offender because he had wronged his employer, 
but because he had wronged the State. Dickerson v. Refining Co., 201 
N. C., 90, 159 S. E., 446, and cases cited therein. "There is a marked 
distinction between a false imprisonment or arrest caused by an agent 
for the purpose of protecting the rights or interests of his master-that 
is, to protect property to prevent its theft, or to recover i t  back-and an 
arrest or imprisonment caused for the purpose of punishing an offender 
for an act already done." 22 Amer. Jur.  (False Imprisonment), Sec 38, 
p. 380. 

I t  was said in Daniel v. R. R., 136 N. C., 517, 67 L. R. A., 455, 
48 S. E., 816: "A servant entrusted with his master's goods may do 
what is necessaary to pr~serve and protect them, because his authority 
to do so is clearly implied by the nature of the service, but when the 
property has been taken from his custody or stolen and the crime has 
already been committed, i t  cannot be said that a criminal prosecution is 
necessary for its preservation or protection. This may lead to the pun- 
ishment of the thief or the trespasser, but it certainly will not restore the 
property or tend in any degree to preserve or protect it. I t  is an act 
clearly without the scope of the agency and cannot possibly be brought 
within the limits of the implied authority of the agent." 

I n  Lumm v. Charles Stores Co., 201 N. C., 134, 159 S. E., 144, this 
Court said: "All the authorities are in agreement that if the agent, of 
his own notion, undertakes to set in motion the machinery of the criminal 
law to avenge an imagined wrong against his employer, that such act 
does not impose liability upon the employer unless such employer author- 
ized or ratified the conduct of the employee. I t  is immaterial that the 
employee intended by such act to secure a benefit for the employer." 
Roland o. Express GO., 201 N. C., 815, 161 S. E., 483; Parrish, v. 
Manufacturing Co., 211 N. C., 7, 188 S. E., 817; Snow v. DeButts, 
212 N. C., 120, 193 S. E., 224; Hammond v. Eckerd's, 220 N. C., 596, 
18 S. E. (2d), 151; Bagley v. Bank, 222 N. C., 97, 21 S. E. (2d), 889. 
Likewise, the agent's authority to bind his principal cannot be shown by 
the acts or declarations of the agent. Daniel v. R. R., supra; Carter v. 
Thurston Motor Lines, 227 N.  C., 193, 41 S. E. (2d), 586. 
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I n  the  instant  case the  enforcement of the  rules and regulations of t h e  
defendant were n o  longer involved. T h e y  had  been enforced, a n d  t h e  
plaintiff does not challenge the  defendant's r ight  t o  enforce them. B u t  
there  is  n o  evidence on this record tending t o  show t h a t  the defendant 
h a d  authorized a n y  of i ts  agents o r  employees t o  swear out  a w a r r a n t  f o r  
t h e  arrest  of a passenger who might  refuse t o  comply with i ts  rules and  
regulations; nor  is  there a n y  evidence t h a t  would tend t o  show a ratifi- 
cation of Mr. Green's conduct i n  this respect. 

W e  d o  not  th ink  the  evidence adduced i n  the  t r i a l  below is sufficient 
t o  show the  defendant authorized o r  ratified the  action of Mr. Green i n  
hav ing  the  plaintiff held i n  custody unt i l  he  could obtain a w a r r a n t  
f o r  his arrest. 

T h e  judgment of t h e  court  below will be upheld. 
Affirmed. 

W. H. HANCAMMON, JR., AKD J. W. LOUGHLIN, GO-PARTNERS, TRADING AS 

CAROLINA CAMERA, v. E. W. CUARR, TRADING AS "SI-IOENAKERS." 

(Filed 5 May, 1948.) 

1. Bills and Notes § 31: Pleadings § 31- 

I n  an action on a note, answer alleging want of consideration, fraud in 
the procdrement, and notice to plaintiffs, holders, of the defects in the 
instrument a t  the time i t  was acquired by them, held improperly stricken 
on plaintiffs' motion. 

2. Bills and  Notes §§ 29, 35- 

Upon proof of fraud in the inception of the contract, the burden shifts 
to  the holder of a negotiable instrument to show that he is a holder in 
due course for value and without notice of the infirmity. 

3. Pleadings 9 10- 
The purpose and intent of G. S., 1-123 ( I ) ,  relating to causes which may 

be joined, and G. S., 1-137 (11, relating to causes which may be pleaded 
a s  counterclaims, a re  substantially the same, Le., to permit the trial in 
one action of all  causes of action arising out of one contract or trans- 
action connected with the same subject of action, and therefore decisions 
on one of the statutes is authority on the other, 

4. Same-- 
Under G. S., 1-137 ( I ) ,  a cause of action em delicto may be pleaded a s  

a counterclaim t o  an action eo cofitractu provided i t  arises out of the 
same transaction or is connected with the same subject of action. 

5. Same- 
While a cause of action may be pleaded as  a counterclaim if it  arises 

out of the transaction or  series of transactions constituting the basis of 
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the cause alleged in the complaint, it is necessary that there be but one 
subject of controversy and that the counterclaim be so related to plaintiffs' 
claim that adjustment of both is necessary to a full and final determina- 
tion of the controversy, and mere historical sequence or the fact that a 
connected story may be told of the whole, is not alone sufficient. 

A cause of action in tort may be pleaded as a counterclaim to an action 
on contract only if it rests upon some wrong o r  breach of duty committed 
by plaintiffs in making or performing the contract. 

Plaintiffs cashed a check for the payee upon his endorsement and gave 
the payee in exchange merchandise and money. The maker of the. check 
stopped payment on it, and plaintiffs procured a warrant charging the 
maker with issuing a worthless check. The prosecution was not prossed 
on appeal from the recorder's court. Plaintiffs then instituted this action 
to recover on the check. Held: Defendant maker is not entitled to set up 
a cross action fo r  abuse of process. 

APPEAL by plaintiffs from Ca-rr, J., December Term, 1947, NEW 
HANOVER. 

Civil action to recover on a dishonored check, heard on motion to 
strike the answer and demurrer to the cross action pleaded by defendant. 

On 5 July 1947, defendant executed and delivered to one Malcolm E. 
Thomas a check for $377.13, drawn on Peoples Savings Bank & Trust 
Company. Thomas purchased certain merchandise from plaintiffs and 
tendered said check in payment. Plaintiffs accepted the check duly 
endorsed and payed Thomas the difference in cash. The check was 
returned by the bank endorsed ('PAYMENT STOPPED." Thereupon: plain- 
tiffs procured a warrant against the defendant, charging him with the 
violation of our worthless check statute. On the trial in the county 
recorder's court he was convicted and appealed. When the cause came 
on for hearing in the Superior Court, a nol-pros was entered. Plaintiffs 
instituted this action to recover the amount paid on said check. Defend- 
ant, in his answer, sets up and pleads a cross action for damages for 
abuse of process in prosecuting the criminal action against the defendant 
on the charge of uttering a worthless check in violation of the provisions 
of C;. S., 14-106. 

Plaintiffs, after notice to defendant, appeared and moved to strike the 
answer of defendant and for judgment upon the complaint "as if no 
answer had been filed7' for that the answer is sham and irrelevant and 
presents no defense to the matters and things alleged in the complaint. 
They likewise demurred to the cross action pleaded by defendant for that 
the cause of action therein alleged is not properly pleadable in this action 
and in any event states no cause of action. 
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When the cause came on to be heard on the motion and demurrer, the 
court below, in separate orders, denied the motion and overruled the 
demurrer. The plaintiffs excepted to each order and appealed. 

G. C. Mclntire for ~ la in t i f  appellants. 
E. L. Yow and Poisson, Campbell & Marshall for defendant appellee. 

BARNHILL, J. The defendant, in his answer, denies the debt, pleads 
want of consideration, fraud in the procurement, and notice to plaintiffs 
of the defects in the check a t  the time i t  was acquired by them. These 
allegations are sufficient to repel the motion to strike the answer. 
Whether defendant may be able to offer competent evidence in support 
thereof is  another matter. 

Upon proof of fraud in the inception of the contract, the burden shifts 
to the holder of a negotiable instrument to show that he is a holder in 
due course for value and without notice of the infirmity. G. S. 25-65 ; 
Discount Co. v. Baker, 176 N.  C., 546; Wise v. Tesas Co., 166 N.  C., 
610, 82 S. E., 974; Dennison v. Spivey, 180 N .  C., 220, 104 S. E., 370; 
Anno. 18 A. L. R., 25. 

The language of G. S. 1-123 ( I ) ,  relating to causes which may be 
joined in  the same action, and G. S. 1-137 (I), defining causes of action 
which may be pleaded as counterclaims, is substantially the same. The 
purpose and intent of each is to permit the trial in one action of all 
causes of action arising out of any one contract or transaction. 

Whether joined in the complaint with another cause of action or 
pleaded as a cross action, the claim must arise out of the contract or 
transaction sued upon by plaintiff or it must be connected with the same 
subject of action. Hence, decision on the one is authority on the other. 

Prior to the enactment of the statute, a cause of action in tort was not 
pleadable as a counterclaim to an action on contract. This is now per- 
mitted by the language of G. S. 1-137 (1). But even now an action 
ex delicto may be pleaded as a counterclaim to an action ex contractu 
only in  the event i t  arose out of the same transaction or is connected with 
the same subject of action. 

As the purpose of the two sections (G. S. 1-123 ( I ) ,  G. S. 1-137 ( 1 ) )  
is to authorize the litigation of all questions arising out of any one trans- 
action, or series of transactions concerning the same subject matter, in 
one and the same action, and not to permit multifariousness, it must 
appear that there is but one subject of controversy. McIntosh, P. & I?., 
491; Street v. Andrews, 115 N.  C., 417; JlcKinnon v. Morrison, 104 
N.  C., 354; Bitting v. Thmton, 72 N.  C., 541; Walsh v. Hall, 66 N .  C., 
233; Wilson v. Hughes, 94 N.  C., 182; Smith v. Building & Loan Assn., 
119 N .  C., 25'7; Branch v. Chappell, 119 N.  C., 81; Bazemore v. Bridgers, 
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105 N. C., 191; Smith v. French, 141 N. C., 1; Smith v. Smith, 225 
N. C., 189, 34 S. E. (2d), 148; Pressley v. Tea Co., 226 N.  C., 518, 39 
S. E. (2d), 382. 

While the statute is designed "to enable parties litigant to settle well- 
nigh any and every phase of a giyen controversy in  one and the same 
action," Smith v. French, supra; Sewing Machine Co. v. Burger, 181 
N. C., 241, 107 S. E., 14, that a connected story may be told is not alone 
sufficient. Pressley v. Tea, Co., supra. Nor is mere historical sequence- 
"one thing led to another7' order of occurrences-all that is required. 
Finance Corp. v. Lane, 221 N. C., 189, 19 S. E. (2d), 849; Weiner v. 
Style Shop, 210 N. C., 705, 188 S. E., 331; Milling CO. v. Pinlay, 110 
N. C., 411; Thompson, v. Buchanan, 195 N. C., 155, 141 S. E., 580; 
Hoyle v. Carter, 215 N. C., 90, 1 S. E. (2d), 93. 

The cross action must have such relation to the plaintiffs' claim that 
the adjustment of both is necessary to a full and final determination of 
the controversy. Schnepp v. Richardson, 222 N. C., 228, 22 S. E. (2d), 
555. This means that it must be so interwoven in plaintiffs' cause of 
action that a full and complete story as to the one cannot be told with- 
out relating the essential facts as to the other. 

"The 'subject of the action' means, in this connection, the thing in 
respect to which the plaintiff's right of action is asserted, whether i t  be 
specific property, a contract, a threatened or violated right, or other 
thing concerning which an action may be brought and litigation had." 
To  be connected with the subject of action "the connection of the case 
asserted in the counterclaim and the subject of the action must be imme- 
diate and direct, and presumably contemplated by the parties." Phillips, 
Code Pleading, 2d ed., sec. 377, p. 423. 

"In respect to the phrase 'connected with' the subject of the action, 
one rule may be regarded as settled by the decisions, and i t  is recom- 
mended by its good sense, and its convenience in practice. The connec- 
tion must be immediate and direct. A remote, uncertain, partial con- 
nection is not enough to satisfy the requirements of the statute . . . the 
connection must be such that the parties could be supposed to have fore- 
seen and contemplated i t  in their mutual acts; in other words, that the 
parties must be assumed to have had this connection and its consequences 
in view when they dealt with each other." Pomeroy, Code Remedies, 
5th ed., sec. 652, p. 1059, see. 670, p. 1085 ; Schnepp v. Richardson, supra; 
Johnson v. Smith, 215 N.  C., 322, 1 S. E. (2d), 834; Le Clare v. 
Thibault, 69 P., 552; Lamming v. Galusha, 31 N. E., 1024; Ins. Co. v. 
R. Co., 109 A., 743; Threshel. Co. v. Klein, 133 N. W., 51; Bush v. 
Froelick, 66 N. W., 939. 

I f ,  in an action on contract, the cross action is cast in tort, i t  must 
rest upon some wrong or breach of duty committed by plaintiff in  the 
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making or performance of the contract which is the grounds of the 
cause of action stated in the complaint. That is, it must rest upon some 
obligation of the contract upon which plaintiff sues or upon some breach 
of duty resting upon him by virtue of the transaction which is the 
grounds of his action. 

The uttering of a check, payment of which was refused by the bank 
on which it was drawn, is the gist of plaintiffs' action. The subsequent 
alleged wrongful abuse of criminal process is the taproot of defendant's 
counterclaim. Plaintiffs were not parties to the transaction which is thc 
subject of their action. They are entitled to sue merely because they 
acquired the check in the course of trade. Nor was Thomas, a principal 
in the check transaction, a party to the alleged abuse of process which 
occurred after plaintiffs' cause of action accrued. Hence there is no 
mutuality of parties or subject matter. Hoyle v. Carter, supra. 

While there is a casual relation between the two incidents or "trans- 
actions," there is no causal or interdependent connection. They are not 
so connected that the circumstances surrounding both must be detailed 
in order to tell a complete story as to either. Recital of the facts on 
which plaintiffs' cause of action rests does not require or permit the 
inclusion of those forming the basis of defendant's cross action. Instead, 
his claim begins where theirs ends. Pressley v. Tea Co., supra. 

While the check is involved in both, they constitute two separate and 
distinct transactions. The collection of the debt evidenced by the check 
is merely the alleged motive for the commission of the tort, Price v. 
Furniture Co., 152 N. E., 301, which gave rise to a distinct and inde- 
pendent cause of action not pleadable as a counterclaim in this suit. 
R. R. v. Nichols, 187 N .  C., 153, 120 S. E., 819; Street v. Andrews, 
supra; Bazemore v. Bridgers, supra. 

Damron v. Sowards, 261 S. W., 1093, is directly in point. There the 
action was for merchandise sold and delivered. The cross action was for 
damages growing out of an attachment proceeding wrongfully prose- 
cuted by plaintiff for the purpose of collecting his debt. The Court said : 
"It (the counterclaim) did not arise out of the contract or transaction 
stated in the petition as a foundation of plaintiffs' claim. I t  was not 
eonnected in any way with the subject of the action. I t  did not affect, 
nor was it affected by, the original cause of action. On the contrary, it 
arose long after the occurrence of the transaction by which the original 
debt was created, and was based entirely upon subsequent wrongs alleged 
to have been committed by the plaintiff in +he enforcement of the collec- 
tion of the debt.'' Conner v. Winton, 7 Ind., 523; International Har- 
vester Co. v. Nelson, 231 N.  W., 938 ; People v. Denmisom, 84 N. Y., 278 ; 
Konick v. Champneys, 183 P., 75, 6 A. L. R., 459; Pacific Express Co. v. 
Malin & Colvin, 132 U. S., 531, 33 L. Ed., 450. 
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A s  plaintiffs win on their  appeal f r o m  one order and  lose on the  other, 
t h e  costs will  be divided. 

T h e  order  denying the  motion to s t r ike t h e  answer is 
Affirmed. 
T h e  order  overruling t h e  demurrer  is  
Reversed. 

CHARLEIS W. XcC,OY, ADMINISTRATOR OF THE ESTATE OR GEORGE WASH- 
INGTON McCOY, v. AT'LANTIC COAST LINE RAILROAD COMPAXY. 

(Filed 5 May, 1948.) 
1. Death § P- 

Right of action for  wrongful death rests solely upon statute, and the 
requirement of the statute that the action be instituted in one year after 
the death must be strictly construed and is not a simple statute of limita- 
tions but a condition annexed to the cause of action, and failure of a p  
pointment of a n  administrator does not affect the bar of the statute. 

2. Death 8 5- 
Only the personal representative may institute action for wrongful 

death, which he maintains in his official capacity a s  a representative of 
the estate and not a s  representative of the distributees of the recovery. 

3. Death 5 9- 
Under our statute, the distribution of recovery in an action for wrongful 

death is  not made to a designated class but in accordance with the canons 
of descent and distribution, and the existence or number of possible dis- 
tributees is immaterial to the right of zction and is inadmissible to  be 
shown in evidence. 

4. Death § 4- 
At the time of intestate's death plaintiff administrator was in the armed 

forces. Plaintiff was appointed administrator within one year after dis- 
charge from the army and instituted this suit for wrongful death. Intes- 
tate had other adult children not in  the armed forces. Held: Tbe Sol- 
diers' and Sailors' Civil Relief Act, Title 50, U.S.C.A., see. 525, does not 
justify the maintenance of the action more than one year after intestate's 
death, G. S., 28-173, since plaintiff in an action for wrongful death, even 
though a distributee, does not maintain the action a s  in his own right but 
solely in  his official capacity as  a representative of the estate. 

DEFENDANT'S appeal  f r o m  Caw, J., December 1947 Civil Term, NEW 
HANOVER Super ior  Court ,  

T h i s  action was brought under G. S., 28-173, t o  recover f o r  the  i n j u r y  
a n d  dea th  of George W. McCoy through t h e  alleged negligence of t h e  
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defendant. The evidence of plaintiff discloses that the intestate, George 
W. McCoy, died around the 19th of August, 1943. A t  that time plaintiff, 
who sues here as administrator, a son of the deceased, was in the military 
service of the United States, in the 282 Engineers, stationed in the New 
Georgia Islands. H e  was discharged from the army in December, 1945, 
qualified as administrator on the 21st day of December, 1945, and brought 
this action by issue of summons dated 21 March, 1946. From plaintiff's 
evidence i t  also appears that there were other adult children of the 
intestate, and a number of other relatives, in the vicinage who might 
have qualified in  administration of the estate. 

On the trial evidence relating to the manner of the injury, negligence 
of defendant, contributory negligence of the intestate, damages and other 
matters, was introduced by plaintiff and exceptions taken by defendant, 
which, in  view of the rationale of the decision, i t  is not necessary to 
set out. 

Evidence in behalf of the defense was also introduced. 
At the conclusion of the plaintiff's evidence and again at  the conclu- 

sion of all the evidence the defendant demurred and moved for judgment 
of nonsuit. The motions were overruled and defendant excepted. 

The evidence was submitted to the jury on issues of negligence, con- 
tributory negligence and damages; and each was answered in favor of 
the plaintiff. Damages were awarded in the sum of $2,000. 

Thereupon the plaintiff tendered a judgment in accordance with the 
issues answered for the sum awarded. 

The court declined to sign the tendered judgment but, finding that 
upon the submission of the issues the defendant and the plaintiff had 
agreed that in lieu of the submission of an issue respecting the military 
service of the plaintiff and relating to the number and character of the 
distributees in case of recovery, the judge might find the ~ e r t i n e n t  facts, 
the trial judge thereafter found that Charles W. McCoy was in the 
military service of the United States at  the time of the death of his 
father and continued therein until the 21st day of December, 1945, when 
he was discharged; and, upon admission of counsel of plaintiff and 
defendant, found as a fact that there were three adult children of the 
said George W. McCoy at his death, two sons and one daughter, who 
were the only distributees entitled to share in the personal estate of the 
deceased ; and being of the opinion that only those of the said distributees 
who had shown they were in military service and entitled to the benefits 
of the Soldiers' and Sailors' Civil Relief Act were entitled to shares as 
distributees in the recovery, and i t  appearing that said Charles W. 
McCoy is the only one who has made such showing, reduced the recovery 
to his proportionate share, the same being $666.67, and costs of the 
action. 
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The defendant, having preserved its objections taken upon the trial 
by motion to set aside the verdict for error? committed, which was over- 
ruled, objected to the signing of the judgment, excepted and appealed. 

The plaintiff, excepting to the reduction of the recovery as above 
noted, also appealed. 

The assignment of error by defendant which is pertinent to this 
decision is directed to the overruling of its demurrer and motion for 
judgment of nonsuit made on the ground that plaintiff's action was not 
brought within one year following the alleged wrongful death as required 
in G. S., 28-173. 

W .  L. Farmer, Cicero P. Yow, and Rountree & Rountree for plaintiff, 
appellee, and as appellant. 

Poisson, Campbell & Marshall, By: Wm. B. Campbell, for defendant, 
appellant. 

SEAWELL, J. Our version of "Lord Campbell's Act," G. S., 28-173, 
creates a cause of action for the recovery of damages for wrongful death 
to be brought within one year after such death by the "executor, admin- 
istrator or collector of the decedent." I t  is a newly created right of 
action: Bolick v. R. R., 138 N.  C., 370, 50 S. E., 689 ; and the provision 
that the action must be brought in one year after the death is held not to 
be a simple statute of limitations on the institution of actions, but that 
it is a condition annexed to the cause of action; Tmdl v. R. R., 151 N. C., 
545, 66 S. E., 586; Curlee v. Duke Power Co., 205 N. C., 644, 647, 172 
S. E., 329; the provision as to time is to be strictly construed: Taylor 
v. Cranberry Iron Co., 94 N.  C., 525; Whitehead v. Branch, 220 N.  C., 
507, 17 S. E. (2d), 637; and the fact that no administrator was ap- 
pointed is immaterial to its lapse: Best v. Kinston, 106 N. C., 205, 10 
S. E., 997. 

The personal representative alone can maintain the action: Hanes 
v. So. Public Utilities Co., 191 N .  C., 13, 16, 131 S. E., 402, only in his 
official capacity: Hall v. Southern R. R. Co., '146 N. C., 345, 348, 59 
S. E., 879; and he sues in his own right and not en autre droit: Christian 
v. R. R., 136 N.  C., 321, 322, 48 S. E., 743. 

The North Carolina law is materially different from that of most 
states in that distribution is made, not to designated classes, but in 
accordance with the canons of descent and distribution: Hines v. Foun- 
dation Co., 196 N.  C., 322, 145 S. E., 612; and the existence or non- 
existence of possible distributees or beneficiaries is immaterial : Warner 
v. Western N. C. R. R. Co., 94 N. C., 250, 255, 259, or not necessary to 
recovery; and evidence as to the number of children left is inadmissible : 
Kesler v. Smith, 66 N. C., 154. 
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We are called upon to decide whether, under the facts of this case, the 
plaintiff administrator can call to his aid the Soldiers' and Sailors' Civil 
Relief Act, Title 50, U.S.C.A., see. 525, so as to legally justify the 
maintenance of this action, brought more than one year after the death, 
but within one year after the discharge of the soldier from military 
service. 

The pertinent provisions of the cited section of the Federal Act is 
as follows : 

"The period of military service shall not be included in computing 
any period now or hereafter to be limited by any law, regulation, 
or order for the bringing of any action or proceeding in any court, 
board, bureau, commission, department, or other agency of govern- 
ment by or against any person in military service or by or against 
his heirs, executors, administrators, or assigns, whether such cause 
of action or the right or privilege to institute such action or pro- 
ceeding shall have accrued prior to or during the period of such 
service, nor shall any part of such peribd which occurs after the 
date of enactment of the Soldiers' and Sailors' Civil Relief Act 
Amendments of 1942 (Oct. 6, 1942) be included in computing any 
period now or hereafter provided by any law for the redemption of 
real property sold or forfeited to enforce any obligation, tax, or 
assessment.'' 

The more familiar cases involving stay of proceedings against soldiers 
and sailors, and especially those which turn on the discretion of the trial 
court, of which Ligh tner  v. Boone, 222 N. C., 205, 22 S. E. (2d), 426, 
319 U. S., 561, 87 L. Ed., 1587, is pre-eminently an outstanding example, 
are of little aid to us in the instant case which is concerned with the 
right of a prospective p l a i n t i f ,  or a petitioner, or at least an actor, under 
the cited statute. 

It is questionable whether the statute was intended to apply to probate 
proceedings and estates of decedents a t  all. See 42 Michigan Law 
Review, pp. 480, 482, et  seq. But in deference to the liberality with 
which the Act must be construed, conceding that it may be so applied to 
qualified situations, we have only removed the outer shell of the Chinese 
egg laid upon our table. We may remove another by assuming, but not 
deciding, that the act affects not only ordinary statutes of limitation and 
those providing a condition precedent for their institution, but also those, 
like ours, where the period in which suit may be brought is affixed to 
the cause of action. Still, the phraseology, carefully chosen, marks the 
limit to which Congress thought i t  best to go. I t  seems to us that i t  was 
not the intention of the Act to  hold up administration until one of many 
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eligible persons might administer; or, if such a person has administered 
and brought suit in  his official capacity, that it should be regarded as a 
suit brought by the Sailor or Soldier designated in the Act in his indi- 
vidual right, merely because of his interest in a contingent recovery of 
damages in a suit brought in  behalf of decedent's estate, however it might 
be if the distribution, in case of recovery, was in dispute. Here that is 
fixed by law. 

Section 525, on which the appellee relies, omitting matter not perti- 
nent to this case, merely provides that "the period of military service 
shall not be included in computing any period . . . limited by any law 
. . . for the beginning of any action . . . by or against any person in 
military service. . . ." I f  such an action were brought by a representa- 
tive of the soldier or sailor in such a manner that the action in reality, 
though not in form, is an action brought by such soldier or sailor, then 
the purpose of the statute could only be served by looking through the 
form to the substance. But our courts have distinctly held that the 
administrator bringing his action under G. S., 28-173, brings it as a 
representative of the estate in an official capacity; and neither by stat- 
ute nor by precedent of the courts has the potential distributee of any 
recovery, as such, any right to bring the action. Nor has the adminis- 
trator bringing it as a representative of any such person any such right. 
Hanes v. Southern Pub. Utilities Co., supra; Hall v. Southern R. R., 
supra; Christian v. R. R., supra; Hulle v. Cavnnaugh, 111 Atl., 76. 

The evidence discloses that there were two sons and a daughter, and 
probably other relatives, in a position to know of the occurrence on which 
a n  action might be founded, certainly eligible for appointment to the 
administration. I n  fact, there is evidence tending to show that one of 
them did, in  an action now pending, to which we have not found it neces- 
sary to advert. 

At any rate, we are constrained to hold that the most liberal construc- 
tion of the Soldiers' and Sailors' Act does not warrant us in holding that 
i t  has such application to the present proceeding as to justify its main- 
tenance. 

The case should have been no~~su i to t l ,  n ~ d  1 1 1 ~  order to the contrary is 
Reversed. 
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GEORGE T. CHANDLER v. H. C. CAMERON, CARL CAMERON, EUGENE 
McLEOD, LEWIS McLEOD, AND EDWARD McLEOD. 

(Filed 5 May, 1948.) 
1. Deeds § 21- 

The conveyancing of standing timber is governed by the rules applicable 
to the conveyancing of any other realty. 

2. Specific Performance la: Vendor and Purchaser 23- 

A written contract to convey standing timber is specifically enforce- 
able a s  between the parties without registration, and after registration is  
specifically enforceable even against subsequent purchasers for value. 
G. S., 47-18. 

3. Registration § 1- 

Contracts to  convey realty, including contracts to  convey standing 
timber, are  required to  be registered, G. S., 47-18, but the statute does not 
require or authorize the registration of a mere personal contract. 

4. Registration @, 4- 

Registration is constructive notice as  to all instruments authorized to 
be registered, but is not constructive notice of provisions not coming 
within the registration laws, even though embodied in an instrument 
required to  be recorded. 

5. Vendor and Purchaser @, 23: Specific Performance § ic- 
Where a tenant in common, without knowledge or authorization of his 

co-tenants, executes a written contract to  convey standing timber on the 
whole tract, and later acquires title to an additional interest in the land, 
he is estopped, as  against his vendee, from asserting the after-acquired 
title which is inconsistent with that which he had contracted to convey, 
and the vendee is entitled to specific performance under the contract a s  
against the vendor not only a s  to  the vendor's original interest, but as  to  
the after-acquired interest as  well. 

6. Registration § 4- 

The written contract executed by a tenant in common without the 
knowledge or authorization of his co-tenants, to sell the timber on the 
entire tract, was recorded. The tenant in common later acquired an addi- 
tional interest in the land. Held: Registration is constructive notice to all 
subsequent purchasers a s  to the tenant's original interest, but the vendee's 
right to demand conveyance of the timber as  to the after-acquired 
interest rests upon the personal contract of the vendor, which is not 
required to be recorded by G. S., 47-18, and therefore registration is not 
notice to  subsequent purchasers a s  to such after-acquired title. 

7. Same: Estoppel § 2: Vendor and  Purchaser 23: Specific Perform- 
ance § 2- 

A tenant in common, without authorization or knowledge by his co- 
tenants, executed a written contract to convey standing timber upon the 
entire land. This contract was registered. Thereafter the tenant ac- 
quired an additional interest in the land, and he and his co-tenants exe- 
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cuted to another party deed for the timber. The grantee in the timber 
deed had no actual knowledge of the prior contract to convey. Held: 
As to the tenant's original interest, his vendee is entitled to specific per- 
formance as against the grantee in the timber deed, but as to the after- 
acquired title, the vendee is not entitled to specific performance as against 
the grantee. 

8. Partition 8 l c  (1)- 
A tenant in common, without the knowledge or authorization of his 

cetenants, contracted to sell the timber on the entire tract. Thereafter 
he joined his co-tenants in a timber deed to another person. Held: Pro- 
vision of the judgment that if the vendee elected to purchase the timber 
covered by the contract, there should be actual partition of the timber 
between the vendee and the grantee, is upheld. G. S., 46-25. 

9. Costs $ 4d- 
Where, in a suit for  injunction, one of defendants seeks affirmative 

relief by way of specific performance, the taxing of costs is in the discre- 
tion of the trial court since the controversy is of an equitable nature, 
G.  S., 6-20, and the order of the court apportioning the costs will not 
ordinarily be disturbed on appeal upon affirmance of the judgment. 

APPEAL by defendants, H. C. Cameron and Carl Cameron, from 
Grady, Emergency Judge, and a jury, a t  October Term, 1947, of 
HARNETT. 

This action had its origin in a controversy between the plaintiff, 
George T. Chandler, and the defendant, H. C. Cameron, with respect to 
the ownership of the timber standing on a tract of land in  Barbecue 
Township in  Harnett County. The salient facts were established on the 
trial by the judicial admissions of the parties and the verdict of the jury, 
and are set out below. 

Eugene McLeod, Lewis McLeod, Edward McLeod, Hazel McLeod, 
Margaret Jones, and Edna Lovett owned the tract of land in equal shares 
as tenants in common, subject to the unassigned dower right of their 
mother, Lena McLeod Gales. On 15 November, 1946, Eugene McLeod 
executed an unsealed contract reciting that "we do hereby sell and convey 
all of the timber" upon the land "to H. C. Cameron for the sum of 
$1,500, receipt of $1 is hereby acknowledged, the balance of $1,499 will 
be due and payable by H. C. Cameron upon delivery of the timber deed." 
This document was registered on 16 December, 1946. I ts  execution by 
Eugene McLeod was neither authorized nor ratified by Lewis McLeod, 
Edward McLeod, Hazel McLeod, Margaret Jones, Edna Lovett, or Lena 
McLeod Gales. 

On 27 November, 1946, Hazel McLeod, Margaret Jones, Edna Lovett, 
and Lena McLeod Gales conveyed their respective interests in the land 
in fee simple to Eugene McLeod, Lewis McLeod, and Edward McLeod 
by a warranty deed, which was not registered until 15 January, 1947. 
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On 14 December, 1946, Eugene McLeod, Lewis McLeod, and Edward 
McLeod executed and delivered to the plaintiff, George T. Chandler, for 
a cash consideration of $1,800, a timber deed sufficient in form to vest 
title to all of the timber in controversy in the plaintiff, who had no 
personal or actual notice of the previous agreement between Eugene 
McLeod and the defendant, H. C. Cameron. This timber deed was regis- 
tered on 18 December, 1946. 

Upon the admissions and the verdict, the court below concluded that 
the plaintiff, George T. Chandler, owned the timber in controversy, 
subject, however, to the right of the defendant, H. C. Cameron, a t  his 
own election, to purchase within a specified time for the sum of $250 the 
undivided one-sixth interest which Eugene McLeod owned in the timber 
on 14 November, 1946. From judgment accordingly, the defendants, 
H. C. Cameron and Carl Cameron, appealed. 

Charles Ross for plaintif, a d  the defendants Eugene McLeod, Lewis 
McLeod, and Edward McLeod, appellees. 

M. 0. Lee for defendants, H.  C. Canzeron and Carl Cameron, appe2- 
lants. 

ERVIN, J. For convenience of narration, the defendant, H. C. Cam- 
eron, is hereinafter called Cameron, and the defendant, Eugene McLeod, 
is hereinafter designated as McLeod. 

Standing trees are a part of the realty, and can be conveyed only by 
such an instrument as is sufficient to c o v e y  any other realty. Ward 
v. Gay, 137 N.  C., 397, 49 S. E., 884; Drake v. Howell, 133 N.  C., 163, 
45 S. E., 539. 

When he entered into the contract with McLeod, Cameron acquired 
the right as between himself and McLeod to compel McLeod to convey to 
him the undivided one-sixth interest in the timber in controversy which 
McLeod then owned. This is true because contracts in writing to convey 
interests in  land are good between the parties thereto without registra- 
tion. Hargrove v. Adcock, 111 N.  C., 166, 16  S. E., 16. The Connor 
Act expressly provides for the registration of contracts to convey land. 
G. S., 47-18. When Cameron registered his contract with McLeod, he 
thereby established his right to receive a conveyance of the one-sixth 
undivided interest in the timber in controversy originally owned by 
McLeod even against a person thereafter purchasing such interest from 
McLeod for a valuable consideration. Combes v. Adams, 150 N. C., 64, 
63 S. E., 186. 

Cameron insists, however, that he is also entitled to receive a convey- 
ance of the additional one-sixth interest in the timber in controversy 
subsequently acquired by McLeod under the deed from Hazel McLeod, 
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Margaret Jones, Edna Lovett, and Lena McLeod Gales. The basis of 
his claim to this after-acquired title is as follows: His  contract with 
McLeod did not apply simply to the interest which McLeod had in the 
timber when the agreement was made. McLeod expressly bound himself 
to sell the entire timber to Cameron. As the purchaser in the contract, 
Cameron can demand the benefit of McLeod's after-acquired title to the 
additional one-sixth interest. 

This position would undoubtedly be sound if this were a contest solely 
between Cameron and McLeod because "a vendor is estopped to acquire 
and assert as against his purchaser a title inconsistent with that which 
he has contracted to convey, and . . . a title acquired by the vendor sub- 
sequently to the contract of sale will inure to the benefit of the purchaser, 
the vendor being considered as holding such title as trustee for the 
purchaser." 66 C. J., Vendor and Purchaser, section 1031. 

The question here, however, is whether or not the plaintiff, Chandler, 
who purchased the additional one-sixth undivided interest in  the timber 
in controversy for a valuable consideration from McLeod, can be com- 
pelled to convey i t  to Cameron. 

The answer to this problem hinges upon whether or not Chandler 
bought McLeod's after-acquired title to the additional one-sixth undi- 
vided interest with notice of the contract obligating McLeod to convey 
the after-acquired timber to Cameron. This is true because one purchas- 
ing property with notice that his grantor has previously "contracted to 
convey i t  to another may he compelled to perform the contract in the 
same manner and to the same extent as his grantor would have been liable 
to do had he not transferred the legal title." 49 Am. Jur., Specific 
Performance, section 148. See, also, Wagner v. Realty Corporation, 
210 N. C., 1, 185 S. E., 421; Morris v. Basnight, 179 N .  C., 298, 102 
S. E., 389; Derr v. Dellinger, 75 N.  C., 300; Justice v. Carroll, 57 
N. C., 429. 

Chandler had no personal or actual notice of the contract between 
Cameron and McLeod. This fact renders i t  unnecessary for us to con- 
sider whether or not Cameron would be precluded from relying upon 
actual notice to Chandler dehors the public record as to the existence 
and terms of the agreement between Cameron and McLeod under the 
principle that "no notice, however full or formal, will take the place of 
registration." Turner  v. Glenn, 220 N. C., 620, 18 S. E. (2d), 197. 

When all is said, our problem on the present record comes to this: 
Did Chandler take title to McLeod's after-acquired interest in the timber 
in  controversy with constructive notice of the previous contract between 
Cameron and McLeod because of the record of the contract in the office 
of the Register of Deeds? I n  our judgment, a proper regard for our 
recording laws requires that this question be answered in the negative. 
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The pertinent recording act provides that "no conveyance of land, or 
contract to convey, or lease of land for more than three years shall be 
valid to pass any property, as against creditors or purchasers for a 
valuable consideration, from the donor, bargainor or lessor, but from 
the registration thereof within the county where the land lies." G. S., 
47-18. The statute was enacted "for the purpose of providing a plan and 
a method by which an intending purchaser or encumbrancer can safely 
determine just what kind of a title he is in fact obtaining." 45 Am. Jur., 
Records and Recording Laws, section 29. Hence, the act requires re- 
cordation of all deeds, contracts to convey, and leases for more than three 
years affecting the title to real property. Thompson on Real Property 
(Perm. Ed.), Vol. 8, section 4272; Whitehurst v. Abbott, 225 N.  C., 1, 
33 S. E. (2d), 129, 159 A. L. R., 380; Dorman v. Goodman, 213 N .  C., 
406, 196 S. E., 352; Spence v. Pottery Co., 185 N.  C., 218, 117 S. E., 32. 
But the recording law neither requires nor authorizes the registration of 
a mere personal contract. Tremaine v. William, 144 N .  C., 114, 56 
S. E., 694. 

The agreement between McLeod and Cameron was double-barreled. 
Inasmuch as i t  obligated McLeod to convey to Cameron the undivided 
one-sixth interest in the timber originally owned by McLeod, it consti- 
tuted a contract to convey land within the meaning of the recording 
statute. G. S., 47-18. Consequently, the record gave Chandler, the 
subsequent purchaser, constructive notice that Cameron was entitled to 
receive a conveyance of the undivided one-sixth interest in the timber 
originally owned by McLeod. See 45 Am. Jur., Records and Recording 
Laws, section 87; Tocci v. Nowfall, 220 N.  C., 550, 18 S. E .  (2d), 225. 

But in so far as the agreement between McLeod and Cameron pur- 
ported to bind McLeod to convey the interests in the timber which he 
did not own, i t  was a mere personal contract between McLeod and 
Cameron not affecting the title to land, and its recordation was neither 
required nor authorized by the recording law. We conclude, therefore, 
that the registration of the agreement did not give Chandler constructive 
notice of the existence or terms of the purely personal contract on the 
part of McLeod to convey Cameron the interest in the timber which 
McLeod did not originally own. This is true because the record of an 
instrument "does not constitute constructive notice, if it is not of a class 
which is authorized or required by law to be recorded.'' 45 Am. Jur., 
Records and Recording Laws, section 107. See, also, in this connection: 
Tremaine v. Williams, supra; McAllister v. Purcell, 124 N. C., 262, 
32 S. E., 715; Starz v. Kirsch, 78 Ind. App., 431, 136 N. E., 36; Black 
v. Solano Co., 114 Cal. App., 170, 299 P., 843; Sjoblom v. Mark, 103 
Minn., 193, 114 N. W., 746, 15 L. R. A. (Id. S.), 1129. Our conclusion 
is not affected in  any way by the fact that the contract to convey, and 
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the personal contract were both embodied in the same instrument because 
the regist?ation of an instrument "operates as constructive notice only 
when the statute authorizes its registration; and then only to the extent 
of those provisions which are within the registration statutes." 66 C. J., 
Vendor and Purchaser, section 996 ; Monroe v. Hamilton, 60 Ala., 226. 

The trial court properly adjudged that McLeod's after-acquired title 
to the additional undivided one-sixth interest inured to Chandler's benefit 
when the deed under which this interest passed to McLeod was regis- 
tered. Woody v. Cates, 213 N. C., 792, 197 S. E., 561; Bank v. Johnson, 
205 N. C., 180, 170 S. E., 658; Door Co. v. Joyner, 182 N.  C., 518, 
109 S. E., 259, 25 A. L. R., 81. 

Manifestly, the statute authorizing partition sale of standing timber 
is permissive rather than mandatory. G. S., 46-25. The provision of 
the judgment for actual partition of the timber in dispute between the 
plaintiff and the defendant, H. C. Cameron, in the event H. C. Cameron 
elects to purchase the undivided one-sixth interest therein owned by 
Eugene McLeod on 14 November, 1946, takes into account the existing 
situation and protects the equities and rights of all of the parties on the 
present record and is upheld here. 

Since the plaintiff sued herein to obtain injunctive relief against the 
defendants, H. C. Cameron and Carl Cameron, and since the defendant, 
H. C. Cameron, sought affirmative relief herein against the plaintiff and 
the defendants, Eugene McLeod, Lewis McLeod, and Edward McLeod, 
by way of specific performance, this action was of an equitable nature, 
and the taxation of the costs was committed by the statute to the discre- 
tion of the trial court. Consequently, the order of the court below 
apportioning the costs will not be disturbed. G. S., 6-20; Kluttz v. 
Allison, 214 N. C., 379, 199 S. E., 395. 

For the reasons given, we find no error in  the trial below. 
No error. 

STATE v. RALEIGH SPELLER. 

(Filed 5 May, 1948. ) 

1. Jury 5 8: Grand Jury 9 1- 
Rejection of prospective jurors for want of good moral character and 

sufficient intelligence is available to the County Commissioners as a 
general objection only when the jury list is being prepared, G. S., 9-1, and 
not after the names are in the box, G. S., 9-2, G. S., 9-7. 
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2. Criminal Law § 81 (h):  Appeal and Error § 40d- 
Where the evidence does not support the findings of fact upon which 

the conclusions of the trial court are based, the rulings are subject to 
review on appeal. 

3. Jury § 10: Grand Jury § 1- 
The law permits no distinction in the selection of prospective jurors 

from names rightly in the jury box. 

4. Grand Jury § 1: Indictment 8 13: Constitutional Law § 3 3 -  
The evidence disclosed that the names of Negroes were printed in red 

and the names of white persons were printed in black in preparing names 
for the jury box, and that in drawing the names from the box the names 
of Negroes were without exception rejected. Held: The motion of defend- 
ant, a Negro, to quash the indictment found by a grand jury so selected, 
should have been allowed, since such systematic and arbitrary exclusion 
of Negroes from the grand jury deprived him of his constitutional rights. 
Constitution of N. C., Art. I, sec. 17. Fourteenth Amendment to the Con- 
stitution of the U. S. 

5. Indictment § 1 6  
Upon quashal of an indictment because returned by an improperly 

selected grand jury, defendant is not entitled to his discharge, but should 
be held fo r  action by a duly constituted grand jury. 

APPEAL by defendant from Edmundson, Special Judge, at November 
Term, 1947, of BERTIE. 

Criminal prosecution on indictment charging the defendant with felo- 
nious assault and rape. 

At the August Term, 1947, Bertie Superior Court, Frizzelie, J., pre- 
siding, the grand jury returned a true bill against the defendant charg- 
ing him with felonious assault and rape. 

Upon arraignment and before plea, the defendant moved to quash the 
indictment because of systematic, arbitrary and intentional exclusion of 
members of his race, the Negro race, from jury service in Bertie County 
by the administrative officers in charge of jury selection. Upon the 
hearing of the motion, there was evidence addressed to the matter, both 
from the defendant and the prosecution. 

The Register of Deeds of the County testified that he had been Clerk 
of the Board of County Commissioners for 17 years; that Negroes com- 
prise approximately 60% of the population of the County, and about 
35% or 40% of the taxpayers; that the names of Negroes in jury box 
No. 1 are printed in red, while those of whites are printed in black; that 
the Commissioners pass upon the person whose name is drawn, and either 
accept or reject such person when called; that in his 17 years as Clerk 
to the Board of County Commissioners he had never seen the name of 
a Negro placed on the approved list of prospective jurors; that i t  is 
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(( common knowledge, and generally known, that Negroes do not serve 

and have not served on grand or petit juries in  Bertie County"; that he 
knows some of the Negroes whose names have been drawn and reiected ., 
and he would say they are average citizens; that '(whenever the name of 
a colored person was called at  a drawing of the County Commissioners 
nobody said anything," or they would say: "Strike him out" or "Let 
him go"; that according to his records no Negro has ever been summoned 
for jury duty by the County Commissioners. 

This witness further said, when questioned by the court, that the 
Commissioners had followed the statutes on the subiect of iury selection, " " 

and that there had been no intentional or purposeful discrimination 
against the colored race solely or on account of race or color. H e  ex- 
dained that the red and black scrolls were for the convenience of the 
sheriff in summoning the prospective jurors, as they would indicate 
whether to look for a white or colored person. 

The Chairman of the Board of County Commissioners testified that 
there had been "no discrimination a t  all'' i n  the selection of persons to 
serve on juries; that he had never "known a Negro's name to be on the 
list of persons chosen for service on a grand or petit jury," but that all 
rejections were for want of good moral character and sufficient intelli- 
gence. 

The Clerk of the Superior Court, two members of the bar, and others 
testified that they had never known a Negro to serve on the grand jury 
in Bertie County. 

The court found that there had been no intentional or purposeful 
discrimination against the colored race in the selection of jurors for the 
August Term, 1947, Bertie Superior Court, and overruled the motion to 
quash the bill of indictment. Exception by the defendant. 

At the November Term, 1947, Bertie Superior Court, Edmundson, 
S. J., presiding, the case came on for trial. The defendant again moved 
to quash the bill of indictment upon the same ground as urged at  the 
August Term, and by consent the evidence previously taken on the motion 
was used upon its renewal. The motion was again overruled on findings 
similar to those made at  the August Term. Exception by the defendant. 

The case then proceeded to trial and resulted in a conviction of rape 
and sentence of death. 

The prisoner appeals, assigning errors. 

Attorney-General McMullan and AssGtnnt Attorneys-General Bwton, 
Rltodes, and Moody for the State. 

Herman L. Taylor and C. J. Gates for defendant. 

STACY, C. J. The question for decision is the correctness of the rul- 
ings on the motion to quash. 
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A careful perusal of the record leaves us with the impression that the 
findings and rulings of the trial court on the defendant's motion to quash 
the indictment are without support in the factual evidence. True, it is 
stated by a t  least two of the witnesses that the Commissioners intended 
and practiced "no discrimination" in the drawing of jurors, but these are 
conclusional statements which run counter to the facts. For instance, 
the Clerk of the Board of County Commissioners says the red and black 
scrolls were for the convenience of the Sheriff in summoning prospective 
jurors, albeit his own testimony shows that the red scrolls never reached 
the Sheriff or got beyond the Commissioners. And the Chairman of the 
Board of County Commissioners says that all rejections were made for 
"want of good moral character and sufficient intelligence." This cause 
was available to the Commissioners as a general objection only when the 
jury list was being prepared, G. S., 9-1, and not after the names were in  
the box. G. S., 9-2; 9-7. 

The conclusions reached in the court below are not supported by the 
record. Hence, the rulings are subject to review on appeal. 8. v. Walls, 
211 N.  C., 487, 191 S. E., 232 (certiorari denied, 302 U.  S., 635) ; S .  v. 
Henderson, 216 N. C., 99, 3 S. E. (2d), 357; S. v. Daniels, 134 N .  C., 
641, 46 S. E., 743; S .  v. Peoples, 131 N.  C., 784, 42 S. E., 814. Even 
i n  some discretionary matters an appeal may lie for deficiency in the 
record. Crane v. Carswell, 204 N.  C., 571, 169 S. E., 160. 

I n  S. v. Peoples, supra, it was held by this Court that "the exclusion 
of all persons of the Negro race from a grand jury, which finds an indict- 
ment against a Negro, where they are excluded solely because of their 
race or color, denies him the equal protection of the laws" in violation of 
his constitutional rights, and that a motion to quash the indictment 
would properly lie in such case. A like conclusion is reached here by 
virtue of our decisions on the "'law-of-the-land" clause in the Declaration 
of Rights, Art. I, Sec. 17. S .  v. Collins, 169 N .  C., 323, 84 S. E., 1049. 

I t  has long been the holding in this jurisdiction that the law knows 
no distinction among those whose names are rightly in the jury box, and 
none should be recognized by the administrative officials. S .  v. Sloan, 
97 N .  C., 499, 2 S. E., 666; Capehart v. Stewart, 80 N.  C., 101. 

Then, when we turn to the Federal cases on the subject, no doubt is 
left as to the invalidity of the indictment appearing on the present 
record. Patton 2). Mississippi, 332 U. S., 463; Smi th  v. Texas, 311 
U. S., 128, 85 L. Ed., 84; Pierre v. Louisiana, 306 U. S., 354, 83 L. Ed., 
'757; Hollins v. Oklahoma, 295 U. S., 394, 79 L. Ed., 1500; Norris v. 
Alabama, 294 U. S., 587, 79 L. Ed., 1074; Rogers v. Alabama, 192 0. S., 
226, 48 L. Ed., 417; Carter v. Texas, 177 U .  S., 442, 44 L. Ed., 839; 
Neal v. Delaware, 103 U. S., 370, 26 L. Ed., 567. "A systematic and 
arbitrary exclusion of negroes from grand and petit jury lists because of 
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their race and color constitutes a denial to a negro charged with crime 
of the equal protection of the laws guaranteed by the Fourteenth Amend- 
ment." Hale v. Kentucky, 303 IS. s., 613, 82 L. Ed., 1050. See Annota- 
tion following this case in 82 L. Ed., 1053, for collection of authorities 
and valuable note. 

Upon the showing here made, the trial court might well have directed 
the Commissioners to proceed, as the law commands, with the drawing 
of a proper jury panel to be summoned for service a t  a later term, from 
which a lawful grand jury could be drawn and unexceptionable petit 
juries selected. C. S., 9-3 ; 9-25. Perhaps this may now be done without 
an order of court. 

The defendant is not to be discharged. He  will be held until the 
accusation against him can be performed by an unexceptionable grand 
jury, and, even after the present bill is quashed, the court may still 
order his detention for like purpose, if need be, in manner similar to that 
approved in S. v. Griflice, 74 N. C., 316. 

The exceptions to the rulings on the motion to quash must be sustained. 
Reversed. 

W. T. HARNEY, J. S. LOWRY AND J. P. McLAURIN, PETITIONERS, v. THE 
MAYOR AND THE BOARD OF COMMISSIONERS OF THE T ~ W N  OF 
McFARLAN, CLEVE NORTHCOTT, MAYOR, AND A. B. MOORE, FLAY 
OANIPE, J. T. MOORE, BRYANT TEAL, AND EUGENE BRASWELL, 
MEMBERS OF THE BOABD OF C 1 ~ ~ ~ ~ s s ~ ~ ~ ~ ~ ~  OF THE TOWN OF McFARLAN, 
RESPONDENTS. 

(Filed 5 May, 1948.) 

1. Appeal and Error 9 1Oa- 
Where it does not appear of record that purported case on appeal was 

served on appellees, or that it was settled by agreement o r  otherwise, 
exceptions based on alleged errors occurring during the progress of the 
trial in which oral testimony was offered, are not presented for  review. 

2. Appeal and Error 8 4 O h  

Where the sole exception properly presented is to the judgment, and 
the judgment is supported by the findings of fact, the exception must fail. 

APPEAL by petitioners from Rousseau, J., a t  September Term, 1947, 
of ANSON. 

This was a hearing before his Honor on the return of respondents to 
a wr i t  of certiorari, issued by Pittman, J., on 9 August, 1947, requiring 
the respondents to certify to the Superior Court of Anson County, N. C., 
a transcript of the proceedings in which the Mayor and Board of Com- 
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missioners of the Town of McFarlan revoked the beer and wine licenses 
of each of the petitioners, on 17 July, 1947. 

The petitioners challenged the coirectness of the certified transcript 
on the ground that i t  was incomplete and erroneous. However, they did 
not lodge a motion for a new writ in order that a complete and accurate 
transcript of the proceedings before the Mayor and Board of Commis- 
sioners of the Town of McFarlan m i ~ h t  be obtained. Instead, it an- " 
pears that the trial Judge permitted them to supplement the certified 
transcript by oral testimony. 

Whereupon, at  the close of the hearing, the Court found the following 
facts: "That the record as certified by the Secretary to the Board of 
Commissioners of the Town of McFarlan, North Carolina, shows that 
the said Board had ample authority and evidence for the revocation of 
the beer and wine licenses issued to each of the petitioners and that each 
of the petitioners has violated the provisions of Section 514 of the 
Beverage Control Act; and the Court further finds that said writ of 
certiorari should be dismissed,'' and entered judgment accordingly. 

Petitioners appealed to the Supreme Court,  and were a1lo;ed sixty 
days in which to make up and serve case on appeal, and the respondents 
were allowed forty days thereafter to serve countercase or exceptions. 

A. Paul Kitchen and George S. Steele, Jr., for petitioners. 
Barrington T .  Hill for respondents. 

DENNY, 3. I t  does not appear on this record that the purported case 
on appeal was served on the appellees, or that i t  was settled by agreement 
or otherwise. 

('Exceptions which point out alleged errors occurring during the prog- 
ress of a trial in which oral testimony is offered can be presented only 
through a (case on appeal' or 'case agreed.' Cressler v. Asheville, supra 
(138 N. C., 482, 51 S. E., 53)." Russos v. Bailey, 228 N.  C., 783, 47 
S. E. (2d), 22. 

Hence, the exception to the judgment presents the only question for 
consideration on the appeal. The judgment is supported by the findings 
of fact, and must, therefore, be upheld. Wilson v. Robinson, 224 N. C., 
851, 32 S. E .  (2d), 601; Ruder v. Coach Co., 225 N.  C., 537, 35 S. E. 
(2d), 609; Fox v. Mills, Inc., 225 N.  C., 580, 35 S. E. (2d), 869; Hughes 
v. Oliver, 228 N.  C., 680, 47 S. E .  (2d), 6 ;  Roach v. Pritchett, 228 
N .  C., 747, 47 S. E. (2d), 20; Russos v. Bailey, supra; Western AT. C. 
Conference v. Tally, ante, 1. 

The judgment below is 
Affirmed. 
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STATE v. RICHARD C. BAKER. 

(Filed 19 May, 1948.) 

1. Physicians and  Surgeons § 1- 

The statutes recognize the distinction between the practice of osteopathy 
and the practice of medicine and surgery. G. S., 90, art.  1: G. S., 90, art.  7. 

2. Statutes  6 

In  construing a statute i t  will be assumed that  the Legislature compre- 
hended the import of the words employed by it  to express its intent. 

3. Physicians and Surgeons § 1- 
Osteopathy is a system of healing without the use of medicine, drugs or 

surgery. G. S., 90-129. 

4. Same: Physicians and  Surgeons § 8- 

In  a prosecution of an osteopath for practicing medicine without a 
license, the State does not have the burden of showing that  the adminis- 
tration or prescription of medicines with which defendant is charged was 
not taught in the recognized colleges of osteopathy. The statutory defini- 
tion of osteopathy a s  "the science of healing without the use of drugs" is 
not enlarged by the words, "as taught b ~ -  the various colleges of osteop- 
athy," since the limitation perforce relates to the study of that  particular 
system of healing and could not include any other system regardless of 
the curricula of such colleges. G. S., 90-129. 

5. Physicians and Surgeons § & 

A licensed osteopathic physician exceeds the limits of his certificate and 
is  guilty of practicing medicine without being licensed and registered if he 
administers or prescribes drugs in treating the ailments of his patients. 
G. S., 90-18; G. S., 90-19. 

6. Physicians and  Surgeons § 1- 
A "drug" within the meaning of the rule that  an osteopath may not 

administer or prescribe drugs in treating his patients, is any substance 
used as  a medicine or in the composition of medicines for  internal or 
external use, irrespective of whether it contains poisonous ingredients or 
is purchasable without a physician's prescription, and the definition in- 
cludes patent or proprietary remedies. The Narcotic Drug Act deals with 
a different subject and does not furnish the criterion for determining the 
meaning of "drugs" in relation to the practice of medicine without a 
license. 

7. Physicians and Surgeons §§ 1, 8- 
An osteopath does not practice medicine in advising a client to  feed her 

baby a designated brand of canned milk. since milk is a food and not 
a drug. 

8. Sam- 
Whether a vitamin preparation is a drug or a food depends upon whether 

or not i t  is administered or employed a s  a medicine, which is  ordinarily 
a question of fact. 
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9. Physicians and Surgeons 5 
Laxatives and tonics are "drugs" within the meaning of the law pro- 

hibiting an osteopath from prescribing or administering drugs. 

An osteopath is not guilty of practicing medicine without a license in 
administering violet ray treatments to his patients suffering with skin 
diseases. G.  S., 90-18 (13). 

11. Same-- 
The giving of a hypodermic injection is administering a drug. 

la. same-- 
The giving of oral directions to the patient directly o r  indirectly by 

telephone directions to the druggist for the use or application by the 
patient of recommended remedies is prescribing drugs. 

A person who holds himself out as an expert in medical affairs and who 
prescribes drugs for his patients and charges fees for  so doing practices 
medicine notwithstanding the drugs are patent or pmpbietary remedies 
purchasable without a prescription, and notwithstanding the fact that the 
recommendation of such remedies to acquaintances without the charge of a 
fee would not be unlawful. 

14. Criminal Law § 5 2 L  

Where defendant introduces no evidence and intent is not an element 
of the offense, the court may charge upon the State's unambiguous and 
uncontradicted evidence of guilt that the jury should convict defendant if 
they find beyond a reasonable doubt that all the evidence in the case is 
true and that otherwise they should return a verdict of not guilty. 

APPEAL by defendant, Richard C. Baker, from Rousseau, J., and a 
jury, at  the September Term, 1947, of RICHMOND. 

The defendant was prosecuted upon an indictment charging that he 
practiced medicine in Richmond County between 7 April, 1944, and 
7 April, 1946, by administering and prescribing drugs in treating the 
ailments of others without being licensed and registered so to do con- 
trary to the provisions of G. s., 90-18, and G. s., 90-19. He entered a 
plea of not guilty. 

I t  was judicially admitted by both the State and the accused on the 
trial in the court below that the defendant held a certificate from the 
North Carolina State Board of Osteopathic Examination and Registra- 
tion entitling him to practice osteopathy at  the times named in  the indict- 
ment, but that he had never received a license to practice medicine and 
surgery from the North Carolina State Board of Medical Examiners and 
had never registered as a physician or surgeon with the Clerk of the 
Superior Court of Richmond County. The only testimony at the trial 
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was that of the State. This evidence tended to show that the matters 
set out below occurred in Richmond County during the period specified 
in the indictment. 

The accused engaged in the ~rac t ice  of the healing art  for compensa- 
tion. By means of a printed professional card, he represented himself 
to be a "physician and surgeon." He examined his patients, diagnosed 
their ailkents, and determined the remedies to be applied. 

As a general rule, he confined his practice to treating the parts and 
tissues of the bodies of his patients by manipulations with his hands 
without the use of medicines. He  administered violet ray treatments to 
those suffering with skin diseases, and relied upon hypodermic injections 
of alcohol and "liver extracts" for the alleviation of certain other ail- 
ments. Upon at least two occasions, he gave a patient afflicted with low 
blood pressure injections of a liquid which he represented to be a "heart 
stimulant." He  advised one mother to put her nursing baby upon a 
brand of canned milk known as Carnation Milk. 

On numerous occasions, the accused directed his patients to procure 
from druggists and to use either internally or externally in the treatment 
of their ailments various patent or proprietary preparations possessing 
or reputed to possess curative or remedial properties. He  said that he 
( I  couldn't write prescriptions," and did not issue any written prescriptions 

covering any of these substances. But he gave oral orders therefor to 
the druggists, and the druggists delivered the preparations to his patients 
in  bottles or other containers bearing statements of his directions with 
respect to their mode of administration. A few of these patent or pro- 
prietary remedies were laxatives or tonics. 

The preparations were delivered to the defendant's patients in the 
identical form in which they had been received by the druggists from the 
manufacturers, contained no poisonous ingredients in  harmful quantities, 
and could have been bought by any person without any order from a 
physician. Some of them could even have been obtained at  ordinary 
grocery stores. The accused required some of his patients to buy and 
use certain patent or proprietary vitamin preparations. 

The jury found the defendant guilty "in manner and form as charged 
in the bill of indictment," the court sentenced him to pay a fine of 
$100.00 and the costs, and he appealed to this Court, assigning many 
errors. 

Attorney-General McMu2lan and Assistant Attorneys-Genera2 Bruton, 
Rhodes, and Moody, and Smith, Leach & Anderson for the State. 

Jones d2 Jones, F. W .  B y ~ u m ,  and Ehringhaus & Ehringhaus for 
defendant, appellant. 
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ERVIN, J. The accused insists at the outset that he mas entitled to a 
judgment of nonsuit or to a directed acquittal pursuant to his requests 
for instruction in  the court below upon the specific ground that his cer- 
tificate as an osteopathic physician gave him a right to use drugs in the 
treatment of his patients similar to that enjoyed by licensed practitioners 
of medicine and surgery, and that by reason thereof the evidence of the 
State was legally insufficient to support his conviction, even if it be taken 
for granted that he had actually administered and prescribed drugs in 
the course of his practice. Consequently, this appeal presents this 
fundamental question: I s  an osteopathic physician duly licensed by the 
North Carolina State Board of Osteopathic Examination and Registra- 
tion entitled under the law to administer or prescribe drugs in treating 
the ailments of his patients ? 

Licenses to ~ r a c t i c e  medicine and surgery are granted by the State 
Board of Medical Examiners under article 1 of chapter 90 of the General 
Statutes, and certificates to ~rac t ice  osteopathy are issued by the State 
Board of Osteopathic Examination and Registration under article 7 of 
chapter 90 of the General Statutes. 

An inspection of these statutes makes i t  evident that the Legislature 
regarded the practice of medicine and surgery as one thing, and the 
practice of osteopathy as another. But it considered that both of these 
schools of healing had merit in that they were seeking the common objec- 
tive of alleviating or curing the ills that afflict the flesh. So it author- 
ized the practice of both systems. I n  so doing, however, it recognized 
that these schools of healing were founded upon radically different ideas, 
and i t  undertook to protect the public against incompetency at the hands 
of either group by insuring that the practitioners of each school should 
be qualified to pursue the particular system that they professed to prac- 
tice. With this object in view, the Legislature enacted statutes requiring 
applicants for licenses to practice medicine and surgely to attend medical 
schools, to take courses calculated to equip them to administer and pre- 
scribe drugs and use surgical instruments, and to undergo examination as 
to proficiency to practice medicine and surgery by a licensing board com- 
posed of regularly graduated physicians appointed by the North Carolina 
Medical Society. G. S., c. 90, art. 1. I n  like manner, the Legislature 
decreed that applicants for certificates to practice osteopathy should 
attend colleges of osteopathy, pursue studies designed to qualify them to 
treat diseases without the use of drugs, and to undergo examination as to 
competency to practice osteopathy by a licensing board composed of prac- 
titioners of osteopathy appointed by the Governor upon the recommenda- 
tion of the North Carolina Osteopathic Society. G. S., c. 90, art. 7. 
I t  is significant that the Legislature specifies that applicants for licenses 
to practice medicine and surgery shall study the-subjects of materia 



N. C.] SPRING TERM, 1948. 77 

medica and therapeutics, but makes no such requirement with respect to 
applicants for certificates to practice osteopathy. G. S., 90-10; G. S., 
90-131. I t  is also significant that a licensed osteopath is designated as 
an osteopathic physician by the Legislature. G. S., 90-134. 

I t  is reasonable to assume that the Legislature comprehended the 
import of the words i t  employed to express its intent when i t  enacted the 
statutes relating to osteopathy. There is no lack of clarity in the mean- 
ing of "osteopathy" either in language or in law. I t  is the very antithesis 
of any science of medicine involving the use of drugs. Georgia Ass'n of 
Osteopathic Physicians and Surgeons v. Allen, 112 F. (2d), 52. Dic- 
tionaries and judicial decisions uniformly declare that osteopathy is a 
system of treating diseases of the human body without drugs or surgery. 
8. v. McKnight, 131 N. C., 717, 42 S. E., 580, 59 1;. R.  A., 187; S. V .  

Siler, 169 N. C., 314, 84 S. E., 1015; Funk & Wagnalls' New Standard 
Dictionary; 41 Am. Jur., Physicians and Surgeons, see. 2 ;  46 C. J., 
1142; 86 A. L. R., 626-630; Burke v. State Osteopathic Ass'n, 111 F. 
(2d), 250; Waldo v. Poe, 14 F. (2d), 749; I n  re Rust, 181 Cal., 73, 183 
P., 548; Mabry v. Stnte Board of Examiners in Optometry, 190 Ga., 751, 
10 S. E .  (2d), 740; State v. Sawyer, 36 Ida., 814, 214 P., 222; State v. 
Stoddard, 215 Iowa, 534, 245 N. W., 273, 86 A. L. R., 616; State v. 
Moore, 154 Kan., 193, 117 P. (2d), 598; State v. Joknson, 84 Kan., 411, 
114 P., 390, 41 L. R.  A. (N.  S.), 539; State v. Bopkins, 54 Mont., 52, 
166 P., 304, Ann. Cas. 1918D) 956; State v. Wagner, 139 Neb., 471, 
297 N. W., 906; State v. Chase, 76 N. H., 553, 86 A., 144; State v. 
Bonham, 93 Wash., 489, 161 P., 377, L. R. A., 1917D, 996; Arnold v. 
Xchmidt, 155 Wis., 55, 143 K. W., 1055. The osteopath "heals by means 
of a system of rubbing and kneading the body, applying hot or cold 
baths, and prescribing diet and exercise for the treatment, relief, and cure 
of bodily infirmity or disease, without the use of medicine, drugs, or 
surgery." 21 R. C. L., Physicians and Surgeons, see. 2. See, also, S. v. 
McKnight, supra. 

I n  all probability, the General Assembly of 1907 enacted the statutes 
relating to the practice of osteopathy now embodied in article 7 of 
chapter 90 of the General Statutes because of the decision in S. v. Mc- 
Knight, supm, in which this Court recognized that osteopathy is a "mode 
of treatment which absolutely excludes medicines and surgery from its 
pathology" and held that by reason thereof the statutes requiring exami- 
nation and license '(before beginning the practice of medicine or surgery" 
did not apply to osteopaths. Be this as it may, the Legislature has 
expressly defined osteopathy "to be the science of healing without the use 
of drugs, as taught by the various colleges of osteopathy recognized by 
the North Carolina Osteopathic Society." G. S., 90-129. Other statutes 
manifest the legislative recognition of osteopathy as a non-druggiving 
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system of healing. P. L. 1913, c. 92; C. S., 6701; C. S., 6704; P. L. 
1937, c. 301. 

But the defendant contends that G. S., 90-129, imposes upon the State 
the burden of showing beyond a reasonable doubt "that the action or 
practice with which the defendant, a duly licensed osteopathic physician, 
is charged was not taught in the recognized colleges of osteopathy." This 
contention is interesting, but not convincing. The statutes clearly con- 
template that osteopathic physicians shall diagnose and treat diseases by 
employing osteopathy. The words "as taught by the various colleges of 
osteopathy recognized by the North Carolina Osteopathic Society" do not 
set at  large the signification of "osteopathy," permitting the colleges to 
give i t  any meaning they choose. The thing to be taught is osteopathy- 
"the science of healing without the use of drugs." The Legislature 
merely authorizes the colleges to determine, select, and teach the most 
desirable methods of doing what is comprehended within the term 
"osteopathy." The colleges cannot change the law of North Carolina, or 
widen the scope of the osteopath's certificate so as to permit him to 
practice other systems of healing by the simple expedient of varying their 
curricula. See State v. Gleason, 148 Ean., 1, 79 P. (2d), 911 ; Cornmon- 
wealth v. Daily, 75 Pa. Sup. Ct., 510. 

The conclusion is inescapable that the Legislature has denied to licensed 
osteopaths the privilege of using drugs in their practice. I t  necessarily 
follows that a licensed osteopathic physician exceeds the limits of his 
certificate and is guilty of practicing medicine without being licensed 
and registered so to do within the purview of G. S., 90-18, and G. S., 
90-19, if he administers or prescribes drugs in treating the ailments of his 
patients. Whether the law in this respect should be modified in any 
degree is a matter for the lawmakers and not for the judges. 

The defendant further insists, however, that he was entitled to a judg- 
ment of nonsuit or to a directed acquittal in conformity to his prayers 
for instruction in the court below for the independent reason that the 
testimony of the prosecution did not indicate that any of the substances 
mentioned in the evidence constituted drugs in a legal sense. His argu- 
ment here is based upon the proposition that no substance is a drug 
within the meaning of the laws governing the practice of osteopathy 
unless i t  is compounded pursuant to some individual formula, or unless 
i t  is poisonous, or unless i t  is habit forming in nature. To sustain his 
position in this regard, he cites the Narcotic Drug Act embodied in 
article 5 of chapter 90 of the General Statutes, and the provisions of 
the statutes regulating the practice of pharmacy which permit retailers 
of general commodities to sell '(nonpoisonous domestic remedies . . . 
and patent or proprietary preparations which do not contain poisonous 
ingredients." G. S., 90-71. 
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When the Legislature undertook to regulate the calling of the pharma- 
cist and to place safeguards around the handling of narcotics, i t  was not 
dealing with the practice of osteopathy-"the,science of healing without 
the use of drugs." So the cited statutes do not furnish the criterion for 
determining the meaning of the word "drugs" in the laws relating to 
osteopaths. We hold that in so fa r  as the practice of osteopathy is con- 
cerned, a "drug" is any substance used as a medicine or in the composi- 
tion of medicines for internal or external use, and a "medicine" is any 
substance or preparation used in treating disease. Collins v. Insurance 
Co., 79 N. C., 279, 28 Am. R., 322; People v. Garcia, 1 Cal. App. (2d) 
Supp., 761, 32 P. (2d), 445; Territory v. Takamine, 21 Haw., 465; 
Carroll Perfumers v. State, 212 Ind., 455, 7 N. E. (2d), 970; Depart- 
ment of State v. Rroger Grocery & Baking Co., Ind. App., 40 N. E. (2d), 
375; Larsen v. Paine Drug Co., 169 App. Div., 838, 155 N. Y. S., 759; 
28 C. J., 496-497; 16 C. J., 766-767; 40 C. J., 626-627; 17 Am Jur., 
Drugs and Druggists, see. 3 ;  41 Am. Jur., Physicians and Surgeons, 
see. 2. Hence, the term "drugs" embraces patent or proprietary reme- 
dies possessing or reputed to possess curative or remedial properties sold 
and used for medicines. This is true irrespective of whether such reme- 
dies contain poisonous ingredients, or whether they may be purchased 
without any direction from a physician, or whether they can be obtained 
a t  retail stores generally. Calling drugs domestic or family remedies 
does not rob them of their character as medicines. State Board of Phar- 
macy v. Matthews, 197 N. Y., 353, 90 N. E., 966, 26 L. R. ,4. (N. S.), 
1013. I t  has been judicially determined that a tonic is a medicinal 
preparation. United States v. J.  D. Iler Brewing Co., 121 F., 41, 
57 C. C. A., 381. The lexicographers declare that a laxative is a medi- 
cine. Webster's Twentieth Century Dictionary; Funk & Wagnalls' New 
Standard Dictionary. Milk, however, is a food. Merle v. Beifeld, 194 
Ill. App., 364. So the accused did not exceed the bounds of his osteo- 
pathic certificate when he advised the nursing mother with respect to her 
baby's diet. Whether a vitamin preparation is a drug or a food is ordi- 
narily a question of fact. The same substance may be a drug under one 
set of circumstances, and not a drug under another. The test is whether 
it is administered or employed as a medicine. Stewart v. Robertson, 
45 Ariz., 143, 40 P. (2d), 979; 40 C. J., 625. For the purpose of this 
particular case, however, i t  is assumed that the vitamin preparations at  
issue were used solely for nourishment, and that the defendant did not 
transgress the scope of his osteopathic certificate in urging their use by 
his patients. 

When the testimony is viewed in the light of the authorities and 
reasons set out above, i t  is plain that the State has presented evidence 
tending to show that many of the substances in controversy were drugs 
within the meaning of the law. 
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The defendant further insists, however, that, in any event, he was 
entitled to a judgment of nonsuit or to a directed acquittal in conformity 
to his requests for instruction in the court below upon the ground that 
the testimony of the prosecution did not indicate that he had admin- 
istered or prescribed any of the substances in question in treating the 
ailments of his patients. I t  is undoubtedly true that he did not exceed 
the limits of his osteopathic certificate in his treatment of patients 
suffering with skin diseases for the statute specifically confers-upon a 
licensed osteopath the privilege of practicing radiology. G. S., 90-18, 
subsection 13. But the testimony tending to show that he had given 
hypodermic injections of various substances to his patients in treating 
their ailments was sufficient to overcome any claim to a nonsuit or a 
directed acquittal in so fa r  as the charge set forth in the indictment is 
based upon the administering of drugs. A person administers drugs 
when he gives or applies drugs to a patient. Barfield v. State, 71 Okl. 
Cr., 195, 110 P. (2d), 316; Chandler v. State, 3 Okl. Cr., 254, 105 P., 
375. 

The accused asserts that it must be ruled as a matter of law that he 
did not prescribe drugs because he did not issue any written prescriptions. 
We are unwilling to hold that the law permits an osteopath to do by word 
of mouth what i t  forbids him to do with pen or pencil. The giving of 
any direction to a patient for the use or application by him of any drugs 
for the cure of any bodily disease is prescribing drugs. State v. Lawson, 
22 Del., 395, 65 A., 593, 69 A., 1066; People v. Kabana, 321 Ill. App., 
158, 52 N. E. (2d), 320; State v. Hueser, 205 Iowa, 132, 215 N. W., 643. 
And this is so even though the direction may be given orally. State v. 
Lawson, supra; People v. Mas72, 235 111. App., 314. I t  is undoubtedly 
true, as the accused contends, that "the defendant cannot be convicted in 
this case for doing as an osteopathic physician what he would have a 
perfect legal right to do as a private citizen," and that a private citizen 
can suggest to friends the advisability of taking some medicine without 
running afoul of the law. But the evidence in this case does not intimate 
that the accused confined himself to recommending the use of some 
remedy by some acquaintances. I t  tends to show that he held himself 
out as an expert in medical affairs, and in determining the proper reme- 
dies for ailments diagnosed by himself on the examination of his patients, 
and that he gave oral directions through the medium of druggists to his 
patients with respect to the mode of administering medicines which he 
told them to take for their ailments, and that he charged his patients fees 
for  so doing. Manifestly, this testimony was sufficient to overcome any 
claim to a nonsuit or a directed acquittal upon the charge embraced in 
the indictment in  so far  as such charge is founded upon the prescribing 
of drugs in the treatment of the ailments of others. X. v. Van Doran, 
109 N. C., 864, 14 S. E., 32. 
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After instructing the jurors that they were the sole judges of the credi- 
bility of the witnesses and of the weight to be given to the testimony, 
the trial judge charged the jury, in substance, that if the jury found 
beyond a reasonable doubt that all of the evidence in the case was true, 
i t  would be the jury's duty to convict the defendant; but that otherwise 
i t  would be the jury's duty to return a verdict of not guilty. The de- 
fendant excepted to the instructions upon the ground that they consti- 
tuted an improper direction of the verdict. 

I t  is to be remembered that this is not a case where i t  was incumbent 
on the State to establish a particular intent on the part of the accused 
as a necessary element of the crime. The only testimony presented to 
the jury was that of the State. I t  tended to show that the defendant 
had exceeded the scope of his osteopathic certificate and had administered 
and prescribed drugs for fees in treating the ailments of his patients. 
This evidence was unambiguous in nature, and susceptible of only one 
construction. I f  it was true, the defendant was clearly guilty of practic- 
ing medicine without being licensed and registered so to do as charged 
in the indictment. I t  was not contradicted or weakened in any degree 
by any fact or circumstance-not even by the testimony indicating that 
the defendant usually confined his ministrations to his patients to osteo- 
pathic procedures. Hence, we conclude that on the record here it was 
permissible for the trial judge to instruct the jury to return a verdict of 
guilty if they found all of the evidence in the case to be true beyond a 
reasonable doubt. S. v. Dickens, 215 N.  C., 303, 1 S. E. (2d), 837; 
8. v. Langley, 209 N. C., 178, 183 S. E., 5 2 6 ;  S. v. Nor&, 206 N. C., 
191, 173 S. E., 14 ;  S. v. Strickland, 192 N .  C., 253, 134 S. E., 850; 
5'. v. Plummer, 186 N.  C., 261, 119 S. E., 488; S. v. Estes, 185 N .  C., 
752, 117 S. E., 581; S. v. ~Murphrey, 186 N.  C., 113, 118 S. E., 894. 

A careful examination of the other assignments of error relied on by 
the accused reveals nothing of which he can justly complain. 

Our conclusion is that no reversible error has been made to appear, 
and that the judgment entered below should be upheld. 

No error. 

H. L. OOBLE v. MARGARET S. OOBLE. 

(Filed 19 May, 1945.) 

1. Divorce 3 17: Appeal and Error § 40d- 
A finding that defendant in a divorce action was about to remove herself 

and minor children from the State, which finding is in direct conflict with 
the affirmative allegations of the complaint and is unsupported by evidence, 
is not binding on appeal. 



8 2 I N  THE SUPREME COURT. [229 

2. Divorce 17: Husband and Wife § P 
Where the husband in his divorce action alleges that he had notified his 

wife that  he would no longer live with her a s  husband and wife, he  may 
not assert the fictional unity of persons for the purpose of maintaining 
that his domicile was the domicile of his wife and children. 

3. Courts § 2:  Constitutional Law 8 21- 
Domicile alone cannot confer jurisdiction of the person, but there must 

be service of process so that  there is  notice and a n  opportunity to  be heard 
in order to  constitute due process of law. 

4. Divorce $ 17- 
The awarding of the custody of the children in an action for divorce is 

in, rem, and the court must have jurisdiction over the children, who a re  
the res, or  must have jurisdiction of the person of their custodian who is 
given notice and an opportunity t o  be heard in order to  have authority to 
enforce its decree by coercive action. 

6. Sam* 
A decree in a divorce action awarding the custody of the children to 

plaintiff, entered without service of process on defendant and while defend- 
an t  and the children a r e  out of the State, is  void. 

6. Divorce 17- 
A divorce action is  not instituted so a s  to  give the court jurisdiction to 

award the custody of the children of the marriage until the court acquires 
jurisdiction of the person of defendant so a s  to  meet the fundamental 
requirement of notice and opportunity to be heard, and a decree awarding 
custody of the children to plaintiff, entered while defendant and the chil- 
dren are  out of the State, and without service of process on defendant, 
cannot be upheld on the ground that  i t  is a temporary remedial decree 
authorized by G. S., W 1 3 ,  since the statute, in so f a r  a s  i t  undertakes to  
vest the court with authority without service of process and without notice, 
is unconstitutional. 

7. Constitutional I*aw § 21- 
The contention that  a n  order awarding the custody of the children in a 

divorce action, entered without jurisdiction over the person of defendant, 
does not violate due process of law because i t  affects no substantial right. 
is untenable, since, although defendant may thereafter apply for a hearing, 
the burden of proof a t  such hearing would be upon her and not upon the 
plaintiff. 

8. Divorce $j 17: Judgments § 27b- 
While injunction will not lie t o  restrain an act which has already been 

accomplished, this principle is  inapplicable to a motion to set aside a void 
order under which plaintiff has obtained custody of the children of the 
marriage. 

9. Same: Courts 2- 
Where the court enters a n  order without jurisdiction, the court's denial 

of defendant's motion to vacate the order does not constitute an implied 
ratification of the original order. 
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APPEAL by defendant from Armstrong, J., at Chambers, in Greensboro, 
N. C., 18 March, 1948, GUILFORD. Reversed. 

Civil action for divorce on the grounds of adultery and for the custody 
of the children born of the marriage, heard upon special appearance and 
motion to vacate an order awarding the custody of the children to 
plaintiff. 

Plaintiff and defendant are man and wife, living in a state of separa- 
tion. On 9 December 1947, plaintiff instituted a proceeding in the 
juvenile court of Greensboro for the purpose of obtaining custody of the 
two children born of the marriage. As notice of the hearing thereon 
could not be served on defendant, the proceeding was dismissed on motion 
of plaintiff. 

The plaintiff then, on 26 January 1948, instituted this action. The 
summons was returned 27 January, unserved for the reason defendant 
could not be found in  Guilford County. Thereupon, the court, upon 
motion of plaintiff, entered an order committing the custody of said 
children to plaintiff. This order was likewise returned unserved. 

Complaint was filed 26 January in which plaintiff alleges, in respect 
to the proceedings in the juvenile court, "that the defendant removed 
said minor children and herself from the State of North Carolina and 
beyond the jurisdiction of this Court for the purpose of escaping the 
jurisdiction of the courts of North Carolina and to avoid the service of 
lawful process upon her;  that, process having failed, said proceedings 
in  the Juvenile Court were, at  the request of the petitioner therein (the 
plaintiff herein) dismissed." 

Order for the service of summons by publication was duly entered 
30 January and service thereof was duly made by publication as required 
by law. 

On 14 February, defendant, through counsel, entered a special appear- 
ance and moved the court to vacate and set aside the order awarding 
custody of the children to plaintiff and directing defendant to surrender 
custody thereof immediately to the plaintiff. 

On 15 March, between the date the motion was made and the hearing 
thereon, plaintiff, in some undisclosed manner, acquired custody and 
possession of his children near Greenville, S. C. 

On 18 March, the court below, after hearing, denied the motion to 
vacate and defendant excepted and appealed. 

Hines & Boren and Brooks, McLendon, Brim & Holderness for plain- 
tiff appellee. 

Shuping ,& Shuping, H. L. Koontz, and Bryce R. Holt for defendant 
appellant. 
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BARNHILL, J. The primary and determinative question presented on 
this appeal is appropriately stated in  appellant's brief as follows: 

"Is an order of a Judge of the Superior Court awarding custody of 
minor children to a plaintiff under G. S. 50-13, made without jurisdic- 
tion and in denial of due process of law, when a t  the time such order was 
made there had been neither service of summons upon nor notice to the 
defendant, and when both the defendant and the minor children were 
without the State 2" 

I n  the order awarding custody of the children to plaintiff the court 
finds "that said defendant is about to remove herself and said minor 
children from the State of North Carolina and beyond the jurisdiction 
of the courts of North Carolina." This finding is unsupported by evi- 
dence and is in direct conflict with the positive, affirmative allegations 
in the complaint. 

The plaintiff further contends that the domicile of the husband is the 
domicile of his wife and children, and so, legally, they were within the 
State at  the time. Here, too, he is met by his own allegations. He asserts 
that after she had been away from his home for some time, flitting from 
place to place, in and out of the State, in questionable company, she 
returned to his home; that he declined to live with her; and that she 
lived in separate quarters in his home, over his protest, until 8 August 
1947, when she left. Even before then he had made a trip to Florida 
just to notify her "that he would no longer live with her as her husband." 
He  is not now in position to insist upon any fictional unity of domicile. 
I f  any such unity ever existed, for the purpose here invoked, he severed 
it by his own acts. I rby v. Wilson, 21 N. C., 568. 

Hence, we must consider the validity of the order in the light of the 
fact i t  was entered without the service of any notice or other process and 
at  a time when both defendant and the children were outside the State of 
North Carolina. 

I t  takes more than domicile to confer jurisdiction over the person of 
a party. He  must be served with process within the jurisdictional limits 
of the court and thus subjected to its orders and decrees, entered after 
notice and an opportunity to be heard. If the custody of children is the 
issue, they must be within the bounds of the State. Pridgen v. Pridgen, 
203 N. C., 533, 166 S. E., 591; Bwrowes v. Burrowes, 210 N. C., 788, 
188 S. E., 648; I n  re Biggers, 228 N. C., 743; Pennoyer v. Nef, 95 
U. S., 714, 24 L. Ed., 565. 

The action, as it relates to the custody of the children, is in the nature 
of an i n  rem poceeding. The children are the res over which the court 
must have jurisdiction before i t  may enter a valid and enforceable order. 
Indeed, a divorce action is so considered, the status being the res. S. v. 
Williams, 224 h'. C., 183, 29 S. E .  (2d), 744. I t  is for this reason 
service of summons by publication is permitted. 
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At the time the order was issued, the res was not within the jurisdic- 
tion of the court. The defendant-the custodian-was not served with 
notice and was not accorded an opportunity to be heard. This runs 
counter to the genius of a free people and will not be permitted. The 
order is void. In re Samuel Parker, 144 N .  C., 170; Warlick v. Rey- 
nolds, 151 N.  C., 606, 66 S. E., 657 ; Armstrong v. Kinsell, 164 N. C., 125, 
80 S. E., 235 ; Hart v. Commissioners, 192 N .  C., 161, 134 S. E., 403; 
Monroe v. Niven, 221 N.  C., 362, 20 S. E. (2d), 311; In re Thompson, 
228 N. C., 74; In re Biggers, supra. 

'(It lies at  the foundation of justice that every person who is  to be 
affected by an adjudication should have the opportunity of being heard 
in defense, both in repelling the allegations of fact, and upon the matter 
of law . . ." Pmmdgen v. Prklgen, supra. 

But the plaintiff insists that the order, as a temporary remedial writ 
or decree, is authorized by G. S. 50-13 and should be so recognized. 

Of course, where a parent is about to abscond and take her children 
beyond the jurisdiction of the court for the purpose of avoiding the 
service of process, the court may act and act promptly. But even then 
its order becomes effective and binding only upon service. Any provi- 
sional writ, whether attachment, claim and delivery, restraining order, 
or what not, must find either property or person within the State to 
which it can attach by seizure or service before it becomes effective. 

We unhesitatingly say that in so far  as the statute undertakes to vest 
a judge with authority, without the service of process and without notice, 
to enter an effective binding order awarding the custody of an infant 
beyond the confines of the State, i t  is invalid. Burrowes v. Burrowes, 
supra; In re Biggers, supra; In re DePord, 226 N .  C., 189, 37 S. E. (2d), 
516; McRary v. McRary, 228 N. C., 714. 

I t  is true that upon the institution of a divorce action the court is 
vested with jurisdiction of the children of the marriage for the purpose 
of entering orders respecting their care and custody. But the action is 
not instituted, within the meaning of this rule, until and unless the court 
acquires jurisdiction of the person of the defendant, and is subject to the 
fundamental requirement of notice and opportunity to be heard. 

If both parents are in court and subject to its jurisdiction, an order 
may be entered, in proper instances, binding the parties and enforceable 
through its coercive jurisdiction. McRary v. XcRary, supra. But such 
is not the case here. Neither the infants nor their mother was subject 
to the jurisdiction of the court at  the time the order was entered. 

'(It is fundamental that a State 'has no power to enact laws to operate 
upon things or persons not within her own territory7 . . . Notice and 
hearing are essential to due process of law under the Fourteenth amend- 
ment of the Constitution of the United States. McGehee, Due Process 
of Law, 76; Honnold, Supreme Court Law, 847; Scott v. McNeal, 154 
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U. S., 34, 36, 38 L. Ed., 896, 901 . . ." T y s o n  v. l 'yson, 219 N. C., 617, 
14 S. E. (2d), 673 ; M c R a r y  v. M c R a r y ,  supra.  

The contention that the order affects no substantial right of the de- 
fendant cannot be sustained. She has been deprived of the right to  be 
heard on the question of her fitness as well as upon the question of the 
best interest of her children. In re  Means,  176 N. C., 307, 97 S. E., 39; 
Glegg v. Clegg, 186 N .  C., 28, 38, 118 S. E., 824. To say that she now 
may be heard is no answer, for she would not meet plaintiff on an equal 
footing. She would come to bat with two strikes already called on her 
and could prevail only upon a showing of changed conditions. B y e r s  
v. Byers ,  223 N .  C., 85, 25 S. E. (2d), 466. When the action was insti- 
tuted the children were in her custody and so the plaintiff was the 
movent, with the attendant burdens. Now he has them and she must 
carry the laboring oar. 

Plaintiff, citing Y a t e s  v. I n s .  Co., 166 N .  C., 134, 81 S. E., 1062, 
insists that the objective of the order has now been accomplished. Hence 
the question is moot. The cited case is distinguishable and his position 
is untenable. The court will not restrain an accomplished fact. Neither 
will it permit a plaintiff to seize children, outside the bounds of the State, 
under the guise of an unserved order granted without notice, and then 
plead fait  accompli.  

The order denying defendant's motion to vacate does not constitute an 
implied ratification of the original order. Monroe  v. N i v e n ,  supra. 

The parties have filed able and interesting briefs in which they discuss 
every phase of the question raised on this appeal. However, as defend- 
ant's motion strikes at  the taproot of the controversy-the jurisdiction 
of the court-we need not trace out the '(feeders." 

The judgment below is 
Reversed. 

STARR ELEOTRIC COMPANY, INC., v. LIPE MOTOR LINES, INC., AND 
M. J. JURNEY. 

(Rled 19 May, 1948.) 
Courts § 4b- 

The statute prescribed that appeals from a municipal-county court 
should be governed by the rules governing appeals from justices of the 
peace. Through no fault of appellant, its appeal was not filed within ten 
days after notice of appeal in open court, but was filed during the next 
succeeding term of the Superior Court. If it had been filed within the 
ten-day period, it would not have been on the Superior Court docket for 
ten days prior to the beginning of the term. Held: Appellee is not entitled 
to dismissal of the appeal at such term of the Superior Court notwith- 
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standing appellant's failure to apply for recordari. G. S., 1-300 ; G. S., 
1-299; G. S., 7-181; Rule of Practice in the Superior Courts, No. 24. 

APPEAL by defendant, Lipe Motor Lines, Inc., from Warlick, J., a t  
17 November, 1947, Civil Term of GUILFORD. 

Civil action instituted in the civil division of the Greensboro Munic- 
ipal-County Court for recovery of $500 as damage to personal property 
allegedly resulting from actionable negligence of defendants. 

The record on this appeal shows these facts: 
Upon trial in said court judgment was rendered on Monday, 13 Octo- 

ber, 1947, in favor of plaintiff against defendant Lipe Motor Lines, Inc., 
but as against defendant M. J. Jurney the action was dismissed. Defend- 
ant Lipe Motor Lines, Inc., appealed from said judgment,-notice of 
appeal being given in  open court and further notice being waived. 

Thereafter, on 30 October, 1947, the clerk of the civil division of the 
Greensboro Municipal-County Court made return to the notice of ap- 
peal,--defendant Lipe Motor Lines, Inc., having paid the fee and filed 
the bond required, and, on said date, 30 October, 1947, the appeal was 
entered upon the trial docket in the office of the clerk of the Superior 
Court of Guilford County and numbered on the appearance and trial 
dockets. 

At the time said appeal was so docketed a one-week criminal term of 
the Greensboro division of the Superior Court of Guilford County was 
in session, i t  having commenced on 27 October, 1947, and also a two- 
weeks civil term of the High Point division of the Superior Court of 
Guilford County was in session,-it too having commenced on 27 Octo- 
ber, 1947. These were the first terms of the Guilford County Superior 
Court to commence more than ten days from the date of the judgment 
entered in  this action, as aforesaid, in the Greensboro Municipal-County 
Court. 

Thereafter, on 10 November, 1947, plaintiff, through its attorney, filed 
in  the office of the clerk of Superior Court of Guilford County a motion 
to dismiss the appeal for that defendant Lipe Motor Lines, Inc., the 
appellant, "did not perfect said appeal and comply with the statutory 
requirements governing the same, in that a regular term of Superior 
Court for Guilford County commenced on the 27th day of October, 1947, 
and said appellant did not docket said appeal in this court until the 31st 
day of October, 1947." 

At the next term of Superior Court of Guilford County, commencing 
on 17 November, 1947, this action appeared on both the motion calendar 
and the trial calendar for said term. And when i t  came on for hearing 
on the said motion of plaintiff to dismiss the appeal, the presiding judge, 
finding facts substantially as above set forth, and that "no recordari was 
applied for or other process other than the docketing used by the appel- 
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lant," held as a matter of lam that the appeal docketed on 30 October 
came too late, and, hence, that the motion of plaintiff to docket and 
dismiss the appeal should be granted, and, in accordance therewith, 
entered judgment. 

Defendant Lipe Motor Lines, Inc., appeals therefrom to Supreme 
Court, and assigns error. 

E. M.  S t a n l e y  for plaint i f f ,  appellee. 
S a p p  & Moore for defendant ,  appellee. 
S m i t h ,  W h a r t o n  & J o r d a n  and lMcATeill S m i t h  for defendant ,  appel- 

lant .  

WINBORNE, J. I t  is appropriate, at  the outset, as preliminary to, and 
basis for proper consideration of the principal question on this appeal, 
as hereinafter stated, to advert to the following certain provisions of the 
statutes pertaining to the court in which this action was commenced, 
and the procedure prescribed for appeals from its judgments in civil 
actions : 

The Municipal Court of the city of Greensboro was established pu- 
suant to an act of the General Assembly of North Carolina, Public Laws 
1909, Chapter 651. (See Miles  Co. v. Powel l ,  205 N. C., 30, 169 S. E., 
828.) By amendment to the act, as amended in the meantime, the name 
of the court was changed in the year 1939 to "The Greensboro Nunicipal- 
County Court," Public Laws 1939, Chapter 300. Originally the court 
had limited criminal jurisdiction. Later limited civil jurisdiction was 
conferred by Section 1 of Chapter 126, Private Laws 1931, amending 
the original act, as amended, by adding thereto new sections 32 to 56, 
both inclusive. 

I n  these sections provision for appeal is made, and procedure in 
respect to appeal is prescribed. Section 49 provides that "from any 
judgment rendered in said court any party may appeal to the Superior 
Court of Guilford County, where the trial shall be de novo." Section 50 
provides that "The giving of notice of the appeal, the return to the notice 
of appeal, the cash deposit, and the perfecting of the appeal shall be as 
is now or may hereafter be prescribed by law for appeals from courts 
of justices of the peace to the Superior Court"; and that "when the 
return is made the clerk of the Superior Court of Guilford County shall 
docket the case on his trial docket for a new trial of the whole matter 
a t  the ensuing term of said court as is provided by Section Six hundred 
and sixty-one of the Consolidated Statutes of North Carolina,"-now 
G. S., 1-300. And Section 54 provides that "Except as otherwise pro- 
vided in this act, all laws relative to civil actions, matters and proceed- 
ings in courts of justices of the peace, including all laws relative to 
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process, rules of practice, procedure, orders, writs, decrees, judgments 
and appeals, but excluding none of such laws not specifically mentioned, 
shall be applicable to the civil division of the municipal court in the 
exercise of its jurisdiction as the same is set forth in this act . . ." 

I n  summary, it may be stated that appeals and procedure in respect 
to appeals from civil division of The Greensboro Municipal-County 
Court to the Superior Court of Guilford County, shall be in accordance 
with law and procedure prescribed for appeals from judgments of jus- 
tices of the peace to the Superior Court. This is conceded by counsel 
for all parties to the present action. Thus the statutes of this State and 
decisions of this Court pertaining to practice and procedure on appeals 
from judgments of justices of the peace are pertinent and applicable here. 

I n  the light of these provisions, applied to the facts of case in hand, 
this is the question for decision here: Notice of appeal to Superior 
Court of Guilford County from judgment of The Greensboro Municipal- 
County Court having been given in open court on 13 October, 1947, and 
the clerk of The Greensboro Municipal-County Court, through no fault 
of appellant, having failed to make return to the Superior Court of 
Guilford County and to file with the clerk thereof the papers, etc., within 
ten days after the service of the notice of appeal on him, in accordance 
with the provisions of G. S., 1-181, but having on 30 October, 1947, made 
a return to Superior Court and filed with the clerk thereof the papers, 
etc., specified in said statute, and the clerk of Superior Court having 
thereupon on 30 October, 1947, docketed the case on the trial docket 
during the term of said Superior Court to which the appeal would go in 
orderly procedure, that is, a term commencing more than ten days next 
after service of notice of appeal, and at  a time when appellant could 
have moved, but had not moved, for writ of recordnri to require the clerk 
of The Greensboro Xunicipal-County Court to make the return and to 
file the papers, etc., should the appeal so docketed be dismissed, on motion 
of appellee ? 

I n  other words, when the return had been made and the case docketed 
at a time when appellant could have applied for a writ of recordari, was 
i t  required to apply for such writ to compel the clerk of The Greensboro 
Municipal-County Court to make a return? To so hold, would be to 
require the clerk to do that which he had already done. And to hold that 
the docketing so made is valid puts appellee to no greater disadvantage 
than he would have been if the return had been made and the papers 
sent up under compulsion of a writ of recordari. Hence we hold that the 
appeal was not subject to dismissal. 

I n  accordance with practice and procedure in courts of justices of 
peace, applicable here, an appeal to the Superior Court means to the next 
term of the Superior Court to which an appeal in orderly and regular 
course would go. Hnhn v. Guilford, 87 N. C., 172; Boing v. R. R., 88 
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N. C., 62; Sondley v. Asheville, 110 N.  C., 84, 14 S. E., 514; Summerell 
v. Sales Corp., 218 N .  C., 451, 11 S. E. (2d), 304, in  the last of which 
numerous other cases are cited. 

And under the facts of the present case, it is conceded on all hands 
that the term of the Superior Court of Guilford County, Greensboro 
division, commencing on 27 October, 1947, would be the term to which 
the appeal would go in orderly and regular course of practice. 

Thus in accordance with the practice and procedure in  courts of 
justices of the peace, a party desiring to appeal from a judgment of a 
justice of the peace, has ten days after judgment in which to serve notice 
of appeal. G. S., 7-179. But, if notice of appeal be given in open court, 
the adverse party being present in person or by attorney at the time 
appeal is prayed, no written notice is required. G. S., 7-180. The 
justice of the peace from whose judgment the appeal is taken, has ten 
days after service of the notice of appeal on him, within which to make 
a return to the Superior Court and to file with the clerk thereof the 
papers, proceedings and judgment in the case, with notice of appeal 
served on him, and he may be compelled to make such return by attach- 
ment. G. S., 7-181. And it  is provided by statute, G. S., 1-300, formerly 
Code, 880, and C. S., 661, that when the return is made from a justice's 
court the clerk of the appellate court shall docket the case on his trial 
docket for a new trial of the whole matter at the ensuing term of said 
court. And it is also provided by statute, G. S., 1-299, formerly Code, 
565, 881, and C. S., 660, that when an appeal is taken from the judgment 
of a justice of the peace to a Superior Court, it shall be therein re- 
heard on the original papers, and that "an issue shall be made up and 
tried by a jury at the first term to which the case is returned, unless 
continued." However, Rule 24 of the Rules of Practice in the Superior 
Courts of North Carolina provides that "Appeals from justices of the 
peace in civil actions will not be called for trial unless the returns of 
such appeals have been docketed ten days previous to the term, but 
appeals docketed less than ten days before the term may be tried by 
consent of the parties." 

Considering these statutes, C-. S., 1-300, formerly Code, Section 800, 
and G. S., 1-299, formerly Code, Sections 565 and 881, and this rule of 
practice, in the case of S. 21. Edwards, 110 N.  C., 511, 14 S. E., 741, a 
bastardy proceeding treated as a civil action, this Court in  opinion by 
Clark, C. J., said: "The power of this Court to prescribe its own rules 
is conferred by the Constitution, and is not subject to legislative control. 
. . . But the power lodged here to prescribe rules for the lower courts 
being conferred by statute . . . is subject to legislative modification. 
We find, however, no statute in conflict with this rule, and, being author- 
ized by law it  has the force and effect of a statute. The rule is reason- 
able, that though, under the Code, Secs. 565 and 880, the appeal stands 
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ordinarily for trial a t  the first term, it must be docketed ten days before 
such term. Sondley v. Asheville" (110 N. C., 84). 

Applying this rule to the case in hand, and allowing ten days for the 
clerk of The Greensboro Municipal-County Court to make return, etc., 
'the case could not have been docketed ten days before the day on which 
the term to which the appeal was returnable began, to wit, 27 October, 
1947. Hence, under Rule 24 the case would not have been tried at that 
term, except by consent. 

The decisions of this Court also hold that upon failure of a justice of 
the peace to make a return to notice of appeal, appellant, if in no default, 
should move at the next ensuing term of the Superior Court for a writ of 
recordari to compel the justice of the peace to make the return and to 
file the papers, etc., as required by the statute, G. S., 7-181, formerly 
Code, 878, Revisal 1493, C. S., 1532. See among others Hahn v. Cfuil- 
ford, supra; Boing v. R. R., supra; Blair v. Coakley, 136 N .  C., 405, 
48 S. E., 804; Lentz v. Hinson, 146 N .  C., 31, 59 S. E., 144; MacKenzie 
u. Development Co., 151 N.  C., 276, 65 S. E., 1003; Abell v. Power Co., 
159 N .  C., 348,74 S. E., 881; Barnes v. Saleeby, 177 N. C., 256, 98 S. E., 
708; Piclcens v. Whitton, 182 N.  C., 779, 109 S. E., 836; S. v. Fleming, 
204 N.  C., 40, 167 S. E., 483. 

Moreover, i t  is provided by statute, G. S., 1-299, that "if the appellant 
fails to have his appeal docketed as required by law, the appellee may, 
a t  the term of court next succeeding the term to which the appeal is 
taken, have the case placed upon the docket, and upon motion the judg- 
ment of the justice shall be affirmed . . ." but that "nothing herein 
prevents the granting the writ of recordnri in  cases now allowed by law." 

Under this statute, this Court has considered numerous cases. And in 
all in  which a dismissal was allowed, the appeal was not docketed until 
one or more terms of the Superior Court had passed. 

The appellee cites the case of Love v. HufJir~es, 151 N.  C., 378, 66 8. E., 
304, as authority in support of the judgment in the present case. How- 
ever, the portion of the opinion there which appellee relies upon is 
patently dicta, and not necessary to the decision made. Moreover, refer- 
ence to the record on appeal in that case indicates some confusion in facts 
stated. And i t  is sufficient to say that the dicta there expressed is not in 
harmony with prior and subsequent decisions of this Court. 

I n  the light of the statutes and decisions to which reference is made, 
as above treated, we hold that the case as docketed in Superior Court of 
Guilford County should not have been dismissed. 

Hence the judgment below is 
Reversed. 
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W. M. HARRISON v. SOUTHERN RAILWAY BOMPANY. 

(Filed 19 May, 1948.) 

1. F r a u d  8 2: Cancellation of Instruments 5 2: Torts § 8- 
Evidence of conversations by the parties subsequent to the execution of 

the release signed by plaintiff is impertinent to  the issue of fraud in the 
procurment of the execution of the release, and is properly stricken upon 
motion. 

8. Torts 5 8a: Cancellation of Instruments § 2: Fraud 8 5- 

A person is under duty to read an instrument executed by him, and 
where he has the ability and opportunity to read the instrument he may 
not attack i t  for  alleged misrepresentation as  to  i ts  contents in  the absence 
of fraud or oppression. 

3. Same--Knowledge on  t h e  part of t h e  representee forestalls deception. 
Plaintiff was injured in the course of his employment by defendant. 

Plaintiff's evidence disclosed that defendant's agent stated that  defendant 
would pay only hospital and medical expenses, that after debate over the 
matter for two or  three weeks, plaintiff signed an instrument without 
reading i t  in reliance on the agent's representation that it  was solely for 
the purpose of admitting him to the hospital. The instrument was a 
release from liability in consideration of defendant's agreement to  pay 
all hospital and medical bills in connection with treating the injury. De- 
fendant paid all hospital and medical expenses in accordance with the 
agreement. Held: The evidence discloses that plaintiff had knowledge of 
the nature of the instrument, and is  insufficient to show fraud in the pro- 
curement of the release. 

4. Ca,ncellation of Instruments  § 9: Torts § 8a- 
Where plaintiff's reply alleges that  defendant's agent represented that  

plaintiff would not be admitted to the hospital a t  defendant's expense 
unless "plaintiff executed a form which was the release mentioned in said 
answer," the allegation is tantamount to an averment that  plaintiff knew 
the instrument was a release, and negates any fraud in the factum. 

5. Torts 5 8- 

Ordinarily a release may not be avoided on the ground that  the injury 
did not yield to treatment a s  readily a s  was thought or anticipated a t  
the time the release was executed. 

BARNHILL, J., dissenting. 
DEVIN and SEAWELL, JJ., concur in dissent. 

APPEAL b y  plaintiff f r o m  it'ettles, J., a t  September Term,  1947, of 
ROWAN. 

Civil action to  recover damages for  an alleged negligent injury.  
On t h e  night of 2 March,  1943, the plaintiff sustained a hernia  while 

working f o r  t h e  defendant i n  i ts  roundhouse a t  Spencer, N. C. H e  was 
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assisting the engine carpenter in installing a 400-pound coupler in the 
front of an engine. I t  is in evidence that ordinarily three men, and 
sometimes four, were used in  the installation of such a coupler, and that 
on this particular occasion, the engine was not flush with the roundhouse 
floor, as was customary, making i t  necessary to place a board over the 
repair pit in front of the engine to give the plaintiff a footing while 
assisting in the work. Plaintiff states that his foot or the board slipped 
and he felt a sharp pain "shoot up7' through his side. On examination, 
the  defendant's surgeon, Dr. McEenzie, pronounced i t  hernia. 

I t  is alleged that defendant's negligence consists in failing to exercise 
due care to furnish the plaintiff a safe place to work and sufficient help 
t o  do the work. Pigford v. R. R., 160 N. C., 93, 75 S. E., 860. 

I n  a few days the plaintiff gave the defendant's claim agent a written 
statement concerning his injury. About ten days thereafter the claim 
agent again saw the plaintiff, who was still at  work, and told him the 
Company agreed with Dr. McEenzie that he needed an operation and 
that they would bear the expense as was their custom in such cases, but 
that they would not pay for any loss of time. Plaintiff protested that 
he  could not afford to lose the time necessary for an operation. 

Later in the month, on 29 March, 1943, the defendant's claim agent 
had another conversation with the plaintiff, at  which time he signed a 
paper-writing agreeing to release the defendant from all liability, in 
consideration of which, it was stipulated : "The Southern Railway Com- 
pany will pay all doctor and hospital bills in connection with a hernia 
operation growing out of the above mentioned personal injuries." . . . 
(Signed) "W. M. Harrison (Seal)." 

Before signing the release, however, plaintiff says he was led by defend- 
ant's agent to believe that he was only signing a paper which would 
admit hini to the hospital, and that he was deceived and misled in the 
matter. "I signed the paper believing i t  was a form to get me in the 
hospital. I can read but I didn't read it. I didn't have the opportunity. 
Mr. Barnett told me what he was fixing." - 

On several occasions thereafter, plaintiff says the defendant's agent 
renewed his luring statements and misleading promises, and agreed with 
him that he was entitled to com~ensation. The nlaintiff has had four 
operations for hernia but is still suffering from his injury. 

The pleadings join issue on negligence, the foregoing release, and the 
statute of limitations. 

At the close of plaintiff's evidence, there was a judgment of nonsuit, 
from which this appeal is prosecuted. 

Nelson Woodson for plaintiff ,  appellant. 
W.  T .  Joyner and L i n n  & Shuford for defendant, appellee. 



94 I N  T H E  SUPREME COURT. [229 

STACY, C. J. The question for decision is the correctness of the 
nonsuit. 

The record discloses that the plaintiff is a man of business experience, 
32 years of age and literate. He  says that prior to entering the employ 
of the defendant, he was ('in the fish and oyster business for 10 or 1 2  
years in  a big way. . . . I have had experience in making out sales 
tickets and collecting money in business." H e  is now in the wholesale 
oyster business at  Salisbury. 

Plaintiff began work with the defendant as an engine-carpenter helper 
in its repair shops at  Spencer around the first of the year 1942. On 
2 March, 1943, he suffered an injury. Thereafter, on 29 March, 1943, 
he signed a release and remained i n  the employ of the defendant until 
3 March, 1946. This suit was instituted 28 February, 1946, three years, 
lacking one day, from date of accident. 

The plaintiff, on his examination in chief, states that before signing 
the release, the defendant's agent, after receiving instructions from 
Washington, told him "that where a man gets ruptured on the job," the 
Railroad "would just pay the doctor and hospital bills-that they would 
not pay any loss of time." Plaintiff protested that he could not afford 
to lose the time which an operation would entail, and after several inter- 
views the agent finally said : "Well, like I told you before, this is just all 
that they will do and it is a practice they have been going through for 
20 years and they are not going to change i t  in your case. Now, if you 
want to go in here and complete filling out the form, we will fix it." 

With this knowledge and information, the plaintiff signed the release 
without reading it, and accepted its benefits for nearly three years there- 
after. I t  is stipulated that the defendant "has paid a total of $680.70 for 
surgeon and hospital fees in connection with four operations on the plain- 
tiff for hernia." 

Before going to Richmond for the fourth operation on 24 August, 
1945, the plaintiff consulted an attorney. He  says : "I had legal advice 
. . . before I went through the fourth operation." Pass v. Rubber Co., 
198 N. C., 123, 150 S. E., 709. 

The conversations between plaintiff and defendant's agent, subsequent 
to the signing of the release, were stricken as impertinent on the issue 
of fraud in the procurement of the release. Certainly the plaintiff 
understood when he signed the release that all he would get was his 
surgical and hospital bills in keeping with the general practice of the 
defendant, since the question of further compensation was at  issue and 
debated at  the time. Supply Co. v. Watt, 181 N. C., 432, 107 S. E., 451. 
This central fact, which the release confirms, was not changed or modified 
retroactively by subsequent conversations with the claim agent, whose 
limited authority in the premises was known to the plaintiff. Fraud is 
a matter of prior intent and present purpose, rather than subsequent 
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reflection or afterthought. Laundry Machinery Co, v. Skinner, 225 
N. C., 285, 34 S. E. (2d), 190; Kemp v. Funderburk, 224 N.  C., 353, 
30 S. E. (2d), 155; Ward v. Heath, 222 N .  C., 470, 24 S. E. (2d), 5 ;  
Stone v. Milling Co., 192 N. C., 585, 135 S. E., 449; 23 Am. Jur., 771. 
I t  is the luring bait or that which induces or enters into the transaction 
as a corroding influence. Furst v. Merritt, 190 N.  C., 397, 130 S. E., 40; 
Ebbs 2,. Trust Co., 199 N. C., 242, 153 S. E., 858; 37 C. J. S., 204. 
"Fraud is the egg that spoils the omelet"--MacRae. 

Speaking to a like situation and a similar release in  Presnell v. Liner, 
218 N. C., 152, 10 S. E. (2d), 639, i t  was said: "If the plaintiff did not 
read the release before he signed it, this fact cannot avail him unless 
prevented from so doing by the defendants. He  could read; i t  was his 
duty to read the instrument before executing it, Aderholt v. R. R., 152 
N. C., 411, 67 S. E., 978, unless prevented," I t  is not contended that 
plaintiff was prevented from reading the release before he signed it. 
"He is charged, therefore, with knowledge of its contents." Aderholt 
v. R. R., supra. The duty to read an instrument or to have it read 
before signing it, is a positive one, and the failure to do so, in the absence 
of any mistake, fraud or oppression, is a circumstance against which no 
relief may be had, either at  law or in equity. Colt u. Kimball, 190 N.  C., 
169, 129 S. E., 406; Potato Co. v. Jenette, 172 N .  C., 1, 89 S. E., 791. 

I t  is established by the decisions on the subject that one who signs a 
written instrument, without being induced thereto through fraud or 
deception, cannot avoid its effect on the ground that at  the time he signed 
the paper he did not read i t  or know its contents, but relied upon what 
another said about it. School Com. v. Resler, 67 N. C., 448; 45 Am. 
Jur., 683 ; Anno. 55 Am. St. Rep., 509. I t  is the duty of one signing a 
written instrument to inform himself of its contents before executing it, if 
he have the ability and opportunity to do so, and in the absence of fraud 
or overreaching he will not be allowed to impeach the effect of the instru- 
ment by showing that he was ignorant of its contents or failed to read it. 
96 A. L. R., 995. He cannot invoke his own heedlessness to discredit his 
solemn release, and then call that heedlessness someone else's fraud. 
Shaffer v. Cowden, 88 Md., 394, 41 Atl., 786. 

I t  is true, the plaintiff says he ('didn't have the opportunity" to read 
the instrument. H e  had the opportunity to sign it, to see that it was a 
sealed instrument, and a like opportunity to read it, or have it read, so 
fa r  as the record discloses. But what is equally important, the plaintiff 
got what he understood he was to get, and no more, a t  the time. I n  this, 
he was not deceived or misled. Harding I ) .  Ins. Co., 218 N. C., 129, 
10 S. E .  (2d), 599. Knowledge on the part of the representee forestalls 
deception. Cox v. Johmon, 227 N.  C., 69, 40 S. E. (2d), 418; 23 Am. 
Jur., 943; 12 Am. Jur., 630. One cannot be deceived by that which he 
knows. Cox v. Johnson, supra. 
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Moreover, there is no evidence that the description of the instrument 
by the defendant's agent as '(a paper which would admit him to the 
hospital" was either false or misleading within the meaning and under- 
standing of the parties. They had been debating for two or three weeks 
whether plaintiff would sign the paper in order to obtain a herniotomy 
and hospitalization at  the defendant's expense. He knew that this was 
all he was to get and that such was the purpose in executing the paper. 
I t  did admit the plaintiff to the hospital, not once but four times, at  the 
exDense of the defendant. 

The plaintiff does not allege that he signed the release under any mis- ' 
apprehension as to its contents. The representation as alleged in the 
reply is, that plaintiff "would only be admitted to the hospital at  defend- 
ant's expense unless plaintiff executed a form which was the release men- 
tioned in said answer." So it is alleged that plaintiff signed the very 
paper which he intended to s i p ,  and he knew it was "the release men- 
tioned in said (defendant's) answer." This dispenses with any fraud 
in the factum. Furst v. Merritt, supra. There is no allegation of any 
fraud in the treaty. Indeed, it may be doubted whether the allegation 
of fraud is sufficient to raise an issue in respect thereof. 

The evidence is insufficient to avoid the release on the ground that 
plaintiff's hernia did not yield to treatment as readily as was thought or 
anticipated at the time. Annotations 48 A. L. R., 1464, and 117 A. L. R., 
1022, et seq. 

There is no debate over the law of the case, but only as to the proper 
interpretation of the record. 

The record supports the judgment of nonsuit. 
Affirmed. 

BARNHILL, J., dissenting: As the majority opinion is made to turn 
on the validity of the release signed by plaintiff, it is not necessary to 
discuss the evidence of negligence further than to say that, in my opinion, 
there is evidence of the failure of the defendant to furnish sufficient help 
and a safe place to work. 

The defendant's agent stated to plaintiff shortly after his injury "he 
had a form to complete and fill out before I could be admitted to the 
hospital as a Railroad patient." Shortly thereafter he told plaintiff he 
wanted to complete his records and "that in case of strangulation of a 
hernia that it would put me in right much of a fix if I didn't have this 
form completed which would admit me in the hospital as a railroad 
patient. . . . He said in case i t  would get strangulated around 2 or 3 
o'clock at  night it would be inconvenient to get in touch with him or 
someone else that could fix the papers that could admit me in the hos- 
pital," and asked plaintiff to come by his office the next day "to complete 
the form." The next day the statement was repeated and plaintiff signed 
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the instrument. At the time Barnett, the agent, in soliciting a witness, 
stated to others in the presence of plaintiff "that he wanted to fix me up 
to go to the hospital." H e  also told G. C. Kepley, who signed as a 
witness to plaintiff's signature, that "he had some papers he wanted 
Mr. Harrison to sign to get him in the hospital" and a Mr. Holshouser 
said in Barnett's presence when Kepley demurred, '(it wasn't nothing." 

The ungrammatical statement proved to be prophetic. I t  was indeed 
somethiltg. Plaintiff, thinking he was signing hospital admission papers 
released all claims he had against the defendant arising out of his inju- 
ries, save and except the hospitalization costs. McCall v. Tanning CO., 
152 N. C., 648, 68 S. E., 136; Butler v. Fertilizer Works, 193 N. C., 632, 
137 S. E., 813; 23 A. J., 874. Thus he signed one instrument thinking 
he was signing another. He  ~vas  induced so to do by the false representa- 
tion i t  was a paper to admit him to the hospital. This, in my opinion, 
coi~stitutes fraud in the factum, or at least evidence thereof sufficient to 
be submitted to the jury. 

Plaintiff did not read the instrument before signing. Even so, if there 
was fraud in the facfum, then plaintiff's failure to read is no defense. 
H e  signed the paper ('believing it was a form to get me in the hospital." 
Thus he never signed the paper he intended to sign and never intended 
to sign the instrument to which his signature is attached. He  was in- 
duced to sign by false representations as to the nature and content of the 
instrument. See 23 A. J., 874, and authorities cited in notes. 

The representationc: of Barnett as to the character of the paper plain- 
tiff was requested to sign were sufficient to throw him off his guard and 
excuse his negligence, if any, in not reading the instrument. Butler v. 
Fertilizer Work.,;, supra; Engle v. American Car & Foundry Co., 287 
S. W., 801; I;?,i?n Pac. Ry. Co. v. Harl-is, 158 U. S., 326, 39 L. Ed., 
1003 ; St. Louis I. M. & S. Ry. CO. v. Smith, 100 S. W., 884; Armstrong 
v. Steel Co., 268 S. W., 386; Hot Springs Ry. Co. v. McMillan, 88 S .  W., 
846; Anno. 134 A. L. R., 61. 

I n  the absence of a showing that he was fraudulently misled or mis- 
informed as to its nature or contents, or they are kept from him in fraud- 
ulent opposition to his request, a party to a written contract is deemed 
to have signed with full knowledge and is bound by the terms of the 
instrument he has executed. Williams v. Willianzs, 220 N .  C., 806, 
18 S. E. (2d), 364. But a party who is guilty of fraud in the procure- 
ment of the execution of a contract "shall not be allowed to cry 'negli- 
gence' as against his own deliberate fraud." Linington v. Stroag, 107 
Ill., 295 (p. 302) ; Furst v. Merritt, 190 N. C., 397, and cases cited. 

On this record Barnett, after the "release" was executed, continued to 
"string him along" and lull him into a false sense of security. Plaintiff 
repeatedly interviewed him after his first operation relative to pay for 
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loss of time and Barnett told him ". . . just carry out his (Dr. McKen- 
zie's) orders. I will get you some money . . . that i t  took time-that 
they were a big Company and busy, and were not as hasty as we might 
think they ought to be but just rest assured that he would take care of 
that part of i t  for me . . . one thing that was slowing them up was the 
fact that the injury wasn't well . . . I was under Dr. McEenzie's orders, 
go right ahead, and that I would get pay for additional loss of time . . . 
I was needing money, wanting money and he promised me money. Mr. 
Barnett agreed with me. . . . He said he was just waiting for the officials 
to send it." Just before the fourth operation "I told him that I had to 
have money-that my family did. H e  said he would write them imme- 
diately and was sure he would get action . . . he would mail the check 
to me or take it out to the house so my family would have some money 
toge t  by on while I was in the hospital. Mr. Barnett said surely this 
operation would cure me and make i t  possible so that they could settle 
u p m a y b e  they didn't want to settle in part." (Italics supplied.) 

I t  was not until after the fourth operation that a release was men- 
tioned. Barnett then said he agreed with plaintiff about the loss of time 
"but that the officials in Washington were of another opinion because 
of the fact that I had signed a release before the first operation. Then I 
did blow up. I said, you mean to say that form I signed to get in the 
hospital was a release and he said well, yes, sir, in a round-about way it 
was, that i t  released the Company from all except doctor and hospital 
bills and that they didn't feel that they should do any more because you 
signed the release . . . i t  wasn't his decision, i t  was theirs." 

~e declined any further hospitalization after he was thus advised the 
paper writing was a release. 

All this testimony respecting conversations between plaintiff and Bar- 
nett after the execution of the release, in  my opinion, was admissible not 
only in corroboration of plaintiff's testimony concerning the circum- 
stances under which the instrument was executed, but also- as tending to 
establish Barnett's fraudulent intent. 

I t  is true plaintiff had legal advice before his fourth operation, but he 
"was assured (by counsel) that everything was all right; that Mr. Bar- 
nett was handling the matter for me, and he readily agreed I had money 
coming." Surely this did not put plaintiff on guard to the extent that 
his acceptance of hospitalization thereafter constitutes a ratification of 
the release as actually signed by him. 

While this evidence concerning legal advice, except the bare statement 
that he had legal advice before he went through the fourth operation, 
was excluded, I am of the opinion this was error. Surely, if proof of the 
fact he consulted counsel is admissible as tending to show notice and 
ratification, he was entitled togive evidence as to the advice received so 
as to rebut the adverse implications. 
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A s  I a m  of t h e  opinion the  record discloses evidence of negligence and  
of f r a u d  i n  the  facturn sufficient t o  vi t ia te  t h e  release, I vote t o  reverse. 

D ~ I N  and  SEAWELL, JJ., concur i n  dissent. 

STATE v. J I M  LOVE 
and 

STATE v. CLAUDE WEST. 

(Filed 19 May, 1948.) 
1. Criminal Law § 6- 

Mere initiation, instigation, invitation or  exposure to temptation by 
enforcement officers is not sufficient to establish the defense of entrapment, 
i t  being necessary that the defendants would not have committed the 
offense except for misrepresentation, trickery, persuasion or fraud. 

2. Criminal Law 8 53f- 
No assumption of fact or opinion expressed or fairly inferable from 

the charge respecting the credibility of the testimony can be made by the 
trial court without violating G. S., 1-180. 

3. Criminal Law § A b  

G. S., 18-8, grants immunity from prosecution under the prohibition laws 
only to a witness who is required to testify under compulsion. 

4. Criminal Law § 41g- 

The testimony of an officer of the law who purchases whiskey for the 
purpose of obtaining evidence against a suspect and who therefore par- 
ticipates in the offense and receives remuneration therefor, should be 
scrutinized as  to its credibility. 

5. Criminal Law 8s 53f, 53j- 
An officer of the law purchased intoxicating liquor in order to obtain 

evidence against a suspect, and voluntarily testified for  the prosecution. 
Held: An instruction which leaves the impression that  the officer's credi- 
bility was enhanced by the fact that  he was an officer in the performance 
of his duty and that he was protected from prosecution by G. S., 18-8, must 
be held for  error a s  a n  expression of opinion on the credibility of the 
testimony. G. S., 1-IN.  

DEFENDANTS) appeals f r o m  Carr, J., J a n u a r y  Term, 1948, ROBESON 
Superior  Court.  

Attorney-General McMullan and dssistnnf Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

J .  H. Barrington, Jr., T .  A. McNeill, and McLean and Stacy for 
defendant, appellant, Love. 
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STATE v. LOVE ; STATE v. WEST. 

J.  S. Bufler, T.  A. McNeil, and McLean & Stacy for defendant, appel- 
lant, West. 

SEAWELL, J. These defendants, because of their reputation, having 
been suspected of the illegal possession and sale of whiskey, were both 
brought to book in the following manner: On request made by local 
authorities, agent Bradshaw of the State Bureau of Investigation was 
assigned to the task of assisting them. He  repaired to Robeson County 
and after a conference with the principal enforcement officers, in  which 
a plan of operation was adopted, Bradshaw, being at  the time dressed 
in plain clothes, set out to the places of residence, or business, of each 
of the defendants and, separately, contacted them, without disclosing his 
identity and official character. He  asked each defendant to sell him some 
whiskey; and, without further inducement, each sold to him a quantity 
of liquor for which he paid, tagging the purchase for use as evidence. 
H e  was afterwards reimbursed for the sum thus spent. Upon his report 
the indictments were brought, and in each case the defendant was con- 
victed on his testimony. Each appealed. The exceptions discussed in 
this opinion were to the action of the court in overruling defendants' 
demurrers to the evidence and motions for judgment of nonsuit, and to 
the specific instructions to the jury hereinafter noted. 

The cases, involving practically identical features as to fact and law, 
were argued together in this Court, and i t  has been considered proper to 
review them together and embrace them in a single opinion. We shall, 
perhaps, sometimes refer to the "defendants" collectively, meaning the 
defendant in each case,-leaving segregation of cases, defendants, and 
exceptions to the reader for separate application. There is no substantial 
difference between the two cases in history or the incidents of trial. 

1. I n  this Court counsel for the appealing parties renewed the argu- 
ment made in the court below that defendants were made the victims of 
entrapment on the part of State officers concerned in the prosecution, 
and that this, clearly appearing in the evidence, entitles them to a nonsuit 
as a matter of law; and on that ground press their exceptions to the 
overruling of the demurrers. 

The trial court instructed the jury that if they should find that the 
defendants were induced to violate the law by some misrepresentations 
of fact, by some trickery and scheme, and that they would not have done 
so except for the misrepresentation and trickery and chicanery practiced 
upon them, the evidence would not be sufficient to convict, and submitted 
the evidence. Counsel for the appellants consider the implied definition 
of entrapment inadequate and misleading since, as they contend, it is not 
essential to that defense that the subject should be induced to violate the 
prohibition law through a humanitarian appeal or false or fraudulent 
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deception calculated to lead an innocent person into the invited violation 
of law, and that the evidence of instigation and procurement by the 
State is sufficient to justify a nonsuit. 

The State questions whether the appellants7 approach to this position 
does not more properly challenge the wisdom and fairness of the proceed- 
ing rather than its validity; presenting a moral rather than a judicial 
problem, which, albeit debatable, must yield to judicially approved 
practice. 

The judicial definitions of entrapment as used by different courts 
dealing with the subject afford a choice between two main classifications : 
Some authorities would consider the definition of entrapment as a valid 
defense essentially complete where the officers or agents of the State have 
instigated or procured a violation of law for the purpose of punishing 
the act thus brought about, without the presence of fraud or persuasion. 
See Words &: Phrases, Perm. Ed., "Entrapment." A decided majority 
would superadd persuasion, trickery, fraud, practiced upon a person mho 
was not inclined to violate the law, and who otherwise would not have 
done so. Typical of the latter is Sorrel1 v. United States, 287 U. S., 435, 
77 L. Ed., 413, 86 A. L. R., 249, 259, in which we find: "Entrapment is 
a conception and planning of an offense by an officer and his procurement 
of its commission by one who would not have perpetrated it except for 
the trickery, persuagion, fraud of the officer." See also dissenting opinion 
and annotation in A. L. R. 

Our own Court has not found i t  exigelit in any cited case we can find 
to give a formal definition of the defense as presented here. I n  8. v. 
Adams, 115 N .  C., 775, 20 S. E., 722, the charge was larceny, and since 
the question of consent was involved, whatever appears by way of dictum 
is of little help. But see 8. v. Godwin, 227 N .  C., 449, in which i t  was 
observed that the case of the prosecution depended "upon a broken reed" 
upon the facts of that case, because of the "persistent entreaty and 
duplicity'' of the expectant purchaser. C'p. State v. Smith, 152 N.  C., 
798, 67 S. E., 508; S. v. Hopkins, 154 N. C., 622, 70 S. E., 394; S. v. Ice 
Co., 166 X. C., 366, 81 S. E., 737. 

Considerations of the purity and fairness of the courts and the agen- 
cies created for the administration of justice gravely challenge the 
propriety of a procedure wherein the officers of the State envisage, plan 
and instigate the commission of a crime and proceed to punish it on the 
theory that a facile compliance with the officer's invitation confirms the 
accuracy of the suspicion of an unproved criminal practice,-for which 
the defendant is in reality punished. 

The Federal courts dealing with prohibition laws, from which our 
own laws have been derived, as we have seen, hold that trickery, fraud, 
deception practiced upon one who entertained no prior criminal intent, 
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is necessary to a complete defense; and this, ordinarily, is for the jury. 
The Federal conception of entrapment is not necessarily binding upon 
us, for the question is much broader than the cited application in the 
Sorrel1 case, from which the appellants quote. But the appellants in  
their contention that mere initiation, instigation, invitation, or the 
exposure to temptation by the enforcement officers without fraud or per- 
suasion is a sufficient defense, if not juridically out-argued, are a t  least 
judicially out-voted. See annotation, 18 A. L. R., 146; 66 A. L. R., 478 ; 
148 A. L. R., 1467. 

Motions for nonsuit were properly refused. 
2. The procedure adopted in these cases led to the following instruction 

given by the court : 

"The Court instructs you that it is unlawful in this County to 
sell intoxicating liquor, and it is also unlawful to purchase intoxi- 
cating liquor in this County. There is, however, a provision in the 
law that when a person who, in  any way, is involved in a violation 
of the prohibition law, is willing to testify and is subpoenaed by the 
State to testify on behalf of the State, that the State will not permit 
him to be prosecuted, whether he be an officer or any other person, 
and notwithstanding that fact, the defendant contends that you 
should find that the witness in the case violated the law in purchas- 
ing the intoxicating liquor, and contends that for that reason you 
ought not to accept his testimony." 

The above quotation is from the charge in S. v. Love. A similar 
instruction was given in S. v. West. 

Our courts have been very careful to see that the minds of the jurors 
are not influenced by opinions emanating from the bench, either directly 
or inadvertently given. No  assumption of fact or opinion expressed or 
fairly inferable from the charge respecting the credibility of the testi- 
mony can be made by the court without violation of G. s., 1-180, under 
the interpretations so frequently given them. See annotations under 
this section. 

I n  the instant cases it might be true that if the fact had been estab- 
lished that the officer was only a "feigned accomplice" without intention 
to become a criminal, the argument that his credibility could not be 
assailed or challenged by the circumstance of his complicity in the crime 
might rest upon more plausible but still somewhat paradoxical grounds. 

I n  the cases at  bar both the defendants, as sellers, and Bradshaw, as 
purchaser, violated the criminal law-committed an offense, malum pro- 
hibiturn, where the only intent essential is the intent to do the pohibited 
act. The statute, G. s., 18-8, and the immunity granted by it, does not 
contemplate changing the inherent nature of an act which is accom- 
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plished, that is to deprive it of its character as an offense against the law, 
nor could it subsequently have that effect, since the immunity granted 
is merely from prosecution, applicable only to a witness who is required 
to testify under compulsion. 8. v. Luquire, 191 N. C., 479, 481, 132 
S. E., 162. I n  the former statute it  was a legislative pardon; under 
existing law it may be regarded as a condonation. G. S., 18-8-42. S., 
3406. The conditions under which immunity may be claimed and given 
are clearly set forth in S. v. Luquire, supra. 

I t  does not appear in the evidence here that Mr. Bradshaw had been 
subpoenaed as contemplated by the statute and was compelled to give 
evidence, which is a condition to the immunity which the law extends. 
H e  acted voluntarily throughout the whole procedure, both in helping to 
furnish the corpus delicti, securing the evidence and giving his testimony; 
that was the purpose of the undertaking. Therefore, he could not claim 
the immunity afforded by the statute and the trial judge was in error in 
instructing the jury to the contrary. No doubt Mr. Bradshaw acted in 
the full consciousness that he was discharging his duty and with the 
purest of motives, but that is not the point. We think the defendants 
were entitled to such instruction as the facts might warrant respecting 
the consideration the jury should give to the fact of his participation in 
the transaction as bearing on the credibility of his testimony. At the same 
time, as a matter of fairness to the witness and to the prosecution, the 
jury should have been instructed to consider the manner of that partici- 
pation as disclosed by the evidence. I t  is not our purpose to suggest 
any formula since that must depend upon the evidence as it develops. 

We are not so much concerned with labels as we are with what they 
cover. I t  is universally recognized, we think, that the testimony of wit- 
nesses employed in detective work of this character and who participate 
in the offense and receive remuneration therefor should be scrutinized 
as to  its credibility. 14 Am. Jur., 843, sec. 113; 23 C. J. S., 139, see. 
905 (citing X. v. Bopton,  155 N. C., 456, 71 S. E., 341). From S. v. 
Boynton, supra, we quote: 

"The general rule is that the jury should be directed to scrutinize 
the evidence of a paid detective and make proper allowances for the 
bias likely to exist in one having such an interest in the outcome of 
the prosecution and in reference to any other relevant facts calcu- 
lated to influence the testimony of the witness; but where this is 
done, the exact terms in which the rule may be expressed are left, by 
our decisions, very largely in the discretion of the trial judge." 

The State's whole case rested on fact,-the official capacity of 
agent Bradshaw, his attitude, his approach to the transaction, his motives 
and intent, and procurement and participation in the offense, were mat- 
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ters  which could not  be assumed. T h e  t r i a l  judge, of course, could no t  
extend t h e  supposed immuni ty  provided i n  the  s tatute  to  this officer; 
but,  i n  h i s  instructions, he  presented the  immunizing provisions of the  
s ta tu te  a n d  the  official character  of the  witness i n  such a way a s  t o  
s t rongly for t i fy  h i s  testimony and  t o  make  a n  impression on the minds 
of t h e  j u r y  t h a t  i ts  credibility was enhanced by  the  fact  t h a t  he was a n  
officer i n  the  performance of h i s  duty. G. S., 1-180. I m m u n i t y  is  a 
shield, no t  a halo. 

F o r  t h e  errors  pointed out there mus t  be a 
N e w  trial.  

No .  651-4. v. Love-New trial.  
No. 653-8. v. West-New trial.  

NATIOKAL BANK O F  SANFORD v. JAMES XIdRSHBURN, AND 

C. H. COBB, TRUSTEE. 

(Filed 19 May, 1948.) 
1. Bills and Notes 3 1& 

A person who accepts a check for  a pre-existing debt owed him by the 
maker is  a purchaser for value. G. S., 25-30; G. S., 25-192. 

The fact that the payee of a check lrnows that the maker has no fnnds 
on deposit with the drawee bank for  payment a t  the time of its execution, 
and accepts i t  upon representations of the maker that he would hare funds 
in the bank for payment a t  a later date certain, does not alter the payee's 
status as  a bona fide holder. 

3. Banks and Banking § 8a: Money Iteceived 3 1-Bank paying check 
under mistake as to identity of drawer may not recover from payee 
without fault. 

The drawee bank paid a check under a mistake of fact that  the maker 
was its depositor having a large amount of money to his credit, whereas 
in fact the maker was another person of the same name without funds on 
deposit. The payee, a hoMer in due course. acted in good faith in taking, 
presenting, and collecting the check and was without fault in causing or 
contributing to the drawee bank's mistake, and was without knowledge 
that  its payment was made under a mistake. Held: The maker being 
insolvent, the drawee bank is not entitled t o  recover the amount from the 
payee upon the theory of unjust enrichment, but the bank must suffer 
the loss for the same reasons that it  would be liable if the signature to 
the check had been a forgery. 

APPEAL b y  the  defendant, C. H. Cobb, Trustee, f rom Burgwin,  Special 
Judge ,  a t  the  December Term, 1947, of LEE. 
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The actiton reached the Superior Court on an appeal from a judgment 
of a justice of the peace, and was submitted to the judge in the Superior 
Court upon a case agreed. The determinative facts are set forth below. 

On 1 6  February, 1947, James Marshburn drew a check for $155 on 
the plaintiff, National Bank of Sanford, payable to the order of the 
defendant, C. H. Cobb, Trustee, who accepted i t  in satisfaction of a 
pre-existing debt of Marshburn. At the time of its delivery, Marshburn 
informed the defendant, C. H. Cobb, Trustee, that he did not have funds 
on deposit with the plaintiff to meet the check, but that he would have 
funds on deposit with the plaintiff to pay it on and after 1 March, 1947. 
Pursuant to this information, the defendant, C. H. Cobb, Trustee, held 
the check until on or about 17 March, 1947, when he presented i t  to the 
plaintiff for payment through the agency of other banks. The plaintiff 
thereupon paid the amount of the check through such banks to the 
defendant, C. H. Cobb, Trustee, who received the payment without 
reason to know that it was made by the plaintiff under the mistake here- 
after specified. The defendant, C. H. Cobb, Trustee, still has the money 
in his custody. 

James Marshburn, the drawer of the check, never had any funds on 
deposit with the plaintiff at any time. But another person bearing 
exactly the same name had substantial funds on deposit with the plaintiff 
when the check was presented to it for payment. The plaintiff paid the 
check to the defendant. C. H. Cobb. Trustee, because of a mistaken belief 
on its part that the signature of James Marshburn, the drawer of the 
check, was that of James Marshburn, its depositor, and charged the 
amount of the check against the account of the latter. At  the end of the 
month, however, the plaintiff discovered its mistake, credited the account 
of James Marshburn, its customer, with the amount of the check, and 
made immediate demand upon James Marshburn, the drawer of the 
eheck, and upon the defendant, C. H. Cobb, Trustee, for restitution of the 
sum paid by it to the latter on account of the check. 

As the demand for restitution proved unavailing, the plaintiff brought 
this action against James Marshburn, the drawer of the check, and the 
defendant, C. H. Cobb, Trustee, before a justice of the peace, and 
obtained judgment against them for the $155 with interest from 17 
March, 1947. The defendant, C. H. Cobb, Trustee, appealed from this 
judgment to the Superior Court. James Marshburn, the drawer of the 
eheck, did not join in the appeal. But he has since died insolvent, and 
the judgment rendered against him by the niagistrate is uncollectible. 

The trial judge concluded upon the case agreed that the defendant, 
C. H. Cobb, Trustee, had been unjustly enriched at the expense of the 
plaintiff to the extent of the payment made on the check, and entered 
judgment accordingly. The defendant, C. H. Cobb, Trustee, thereupon 
appealed to this Court. 
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J .  G. Edwards  for plaintiff, appellee. 
E. C.  B r y s o n  for defendant, C. H .  Cobb, Trustee,  appellant. 

ERVIN, J. The case at  bar is somewhat novel in  origin. Funda- 
mentally, however, it presents for decision the perplexing problem con- 
stantly recurring in various guises as to which one of two innocent 
parties must bear a loss occasioned by some third person. 

I t  is well to note here the circumstances under which the defendant, 
C. H. Cobb, Trustee, acquired and collected the check. Since the paper 
was a negotiable instrument, and since he took i t  in payment of an 
antecedent or pre-existing debt, he purchased it for value within the 
meaning of the negotiable instruments law. G. S., 25-30; G. S., 25-192; 
Manufacturing Co. v. Summers ,  143 N.  C., 102, 55 S. E., 522; Mauney  
v. Coit,  80 N.  C., 300, 30 Am. Rep., 80; Reddick v. Jones, 28 N .  C., 107, 
44 Am. Dec., 68. He  acted in the utmost good faith in taking, present- 
ing, and collecting the check. His status as a bona fide holder was not 
altered in any way by his knowledge that there were no funds on deposit 
with the plaintiff to meet the check at  the time he accepted it. The check 
was to be presented for payment at  a time when it was represented that 
such funds would be available in the plaintiff bank. Johnson v. Harri-  
son, 177 Ind., 240, 97 N. E., 930; 10 C. J. s., Bills and Notes, section 
331; 8 C. J., Bills and Notes, section 720. The case agreed shows that 
the defendant, C. H. Cobb, Trustee, was not guilty of any fault causing 
or contributing to the plaintiff's mistaken belief as to the identity of the 
drawer of the check. And, finally, he received the money in suit without 
any reason to know that its payment was made by the plaintiff bank 
under a mistake. 

When all is said, our case comes to this: Should a drawee bank be 
permitted to recover back from an innocent holder for value money paid 
by it to such holder upon a check because of its mistaken belief that the 
signature of the drawer on the check was that of a depositor bearing 
the same name ? 

The plaintiff insists that this question should be answered in the 
affirmative because of the general principle of law that money paid under 
a mistake of fact may be recovered from the payee by a payer who was 
under no legal obligation to make the payment. Harr ing ton  v. Lowrie, 
215 N. C., 706, 2 S. E. (2d), 872; Sparrow v. Morrell ~6 Co., 215 N.  C., 
452, 2 S. E. (2d), 365; Morgan v. Sprui l l ,  214 N.  C., 255, 199 5. E., 17; 
Simm v. V i c k ,  151 N. C., 78, 65 S. E., 621, 24 L. R. A. (N. S.), 517, 
18 Ann. Gas., 669. 

The plaintiff's position finds support in cogent arguments. Neverthe- 
less, our study of the conflicting considerations involved leads us to the 
opposite conclusion. Consequently, we hold that the question at issue 
ought to be answered in the negative. 
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The case agreed contains no intimation that the debtor, James Marsh- 
burn, drew the check giving rise to this litigation with any intent other 
than the honest one of having funds on deposit with the plaintiff bank to 
cover the check on its presentation for payment on or after 1 March, 
1947. Yet, the Tactual situation is in essence the same as it would have 
been if the drawer, James Marshburn, had deliberately forged the signa- 
ture of the depositor, the other James Marshburn, upon the check. This 
is true because the plaintiff bank paid the money in suit to the defendant, 
C. H. Cobb, Trustee, on account of its mistaken belief that the signature 
of the drawer, James Marshburn, appearing on the check was the genuine 
signature of its depositor, the other James Marshburn. Hence, i t  seems 
that in the absence of an exact precedent to guide us this case ought to 
be governed by the rule regulating the right of a drawee bank to recover 
back money paid by it upon a forged check to a bona fide holder for 
value and without fault. 

As the textwriter in 7 Am. Jur., Banks, section 576, has so well said, i t  
"has been established beyond dispute that a drawee of a check upon 
which the signature of the drawer is forged cannot recover the amount 
paid thereon to a bona fide holder for a valuable consideration who is 
without fault in taking or negotiating the paper." See, also, the follow- 
ing authorities to the same effect: 12 A. L. R., 1089-1116; 14 A. L. R., 
498; 71 A. L. R., 337-345; 121 A. L. R., 1056-1062; 9 C. J. S., Banks 
and Banking, section 357; 7 C. J., Banks and Banking, section 417; 
Restatement of the Law of Restitution, section 33. This Court has 
recognized the soundness of this rule. Bank 2). Trust  Co., 168 N .  C., 805, 
85 S. E., 5, L. R. A. 1915D, 1138; Woodward v. T m s t  Co., 178 N .  C., 
184, 100 S. E., 304, 5 A. L. R., 1561. 

I t  has been said that the rule here considered is an exception to the 
general principle allowing recovery of money paid under mistake, and 
that it is "eminently fair and just, in the absence of fault or neglect 
on the part of the holder of a check to require the bank on which it is 
drawn to determine at its peril whether the signature of the maker is 
genuine, for i t  always has, or is supposed to have, knowledge on that 
subiect and means of determining the question with reasonable certainty 
and safety, while the holder . . . may be, and often is, an entire stranger 
to the maker, having no knowledge or information as to the genuineness 
of the signature, and no convenient means of obtaining it." Williamson 
Bank v. McDowell County Bank, 66 W. Va., 545, 66 S. E., 761, 36 
L. R. A. (N. S.), 605. Often the "suggestion is made that the rule 
arises out of considerations of convenience as well as of commercial 
necessity; for it is said, throughout the entire business world bills of 
exchange and checks in large part serve as currency in each day's busi- 
ness transactions, and i t  is not only convenient but necessary that there 
shall be a definite time and a fixed place for final settlement, and that 
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the best time and most appropriate place for such final settlement is 
the time and place when and where an instrument is presented to the 
drawee for payment." First Nat. Bank v. United States Xat. Bank of 
Portland, 100 Or., 264, 197 P., 547, 14 A. L. R., 479. As the writer of 
the annotated article in 12 A. L. R., 1089-1116, has aptly declared, this 
rule "is absolutely necessary to the circulation of drafts and checks, and 
is based upon the presumed negligence of the drawee in failing to meet 
its obligation to know the signature of its correspondent. Conditions 
would be intolerable if the retiring of commercial paper through its 
payment by the drawee did not close the transaction, but it was possible 
a t  an indefinite time in the future to reopen the matter, and recover the 
money, if the paper proved to have been forged. Xo one would dare 
handle it, and it would pass out of use regardless of its convenience or 
necessity as a part of the life of business." 

These reasons apply with equal compulsion to the payment of a check 
by the drawee bank under the circumstances disclosed by the record here 
presented. The judgment of the Superior Court is reversed and the 
cause is remanded to such court for judgment in accordance with this 
opinion. 

Reversed. 

STATE v. GEORGE HAMMOND a m  HENDERSON WILSOS. 

(Filed 19 May, 1948.) 
1. Criminal Law 3 33- 

The competency of a confession is a preliminary question for  the trial 
court, and while its rulings in regard to the competency of evidence upon 
the question and as to what facts render a confession competent, are ques- 
tions of law and are reviewable, its findings of fact are conclusire on 
appeal when supported by evidence. 

2. Same- 
The trial court's findings upon conflicting evidence that the confessions 

admitted in evidence were voluntary and made without threats, promises, 
or inducements are conclusive, and defendants' exceptions to the admission 
of the confessions in evidence cannot be sustained. 

APPEAL by defendants from Amn~trong, J., at January Term, 1948, of 
DAVIDSON. 

Criminal prosecution tried upon indictment charging the defendants 
with the felonious and premeditated murder of one Robert B. Hayes. 

The evidence for the State discloses that Robert B. Hayes was the 
owner and operator of a store and filling station, near the village of 
Southmont, about eight miles from the City of Lexington, in Davidson 
County, N. C.; and that he was killed on the night of 31 October, 1947. 
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About 8 :00 o'clock on the night of 31 October, 1947, a maroon four- 
door Ford automobile was parked in the road leading to the Hayes filling 
station. The car was examined by two of the State's witnesses. I t  was 
unoccupied; they took a telegram which was lying on the back seat of the 
car, and examined the license number. Thereafter the car was driven 
rapidly by the service station of the deceased, Robert B. Hayes. Around 
10 :40 o'clock that same evening, the defendant Wilson ~urchased a 
of gasoline at  the Hayes filling station. The gas was delivered to him in 
a five-quart can, by Theodore Holmes, an employee of the deceased. The 
defendant Wilson left and was last seen with the gas sixty or seventy 
feet south of the filling station. Later that night the body of the deceased 
was found in his store. His skull had been crushed and the nature of 
the wound was sufficient to cause almost instant death. The cash register 
had been robbed, a box containing cash and checks had been taken, and 
a ~ i s t o l  which belonged to Cliff Mock was missing. The can of gasoline 
which had been delivered to the defendant Wilson was found about six 
or eight feet south of the store of the deceased. 

The defendants were seen together at  Walser's Cafe in Lexington about 
11 :40 o'clock that night. The 1941 maroon four-door Ford automobile 
was parked near the cafe. The automobile was found next morning in 
Candor, N. C., where the defendants had hired a taxicab, about 2:30 
a.m., to take them to Wendblow, where the defendant Wilson's mother 
lived. On 1 Kovember, 1947, the defendants mere seen together in 
Rockingham and in Laurinburg. 

I t  is further disclosed by the evidence that the Ford automobile re- 
ferred to herein belonged to the Gordon Motor Company, of Lexington, 
N. C., and had been stolen around 6:00 o'clock on the afternoon of 
31 October, 1947. There was a telegram from a IMr. Chambers, in 
Dallas, Texas, in the car at the time. This telegram was identified as 
being the one found in the car while i t  was parked near the Hayes filling 
station. Cliff Mock's pistol was given to a party in Winston-Salem 
during the first or second week in November, 1947, by the defendant 
George Hammond, and was identified at  the trial as being the pistol 
taken from the Hayes filling station on the night of 31 October, 1947. 
One of the checks missing from the Hayes cash register on 31 October, 
1947, was found in the possession of the defendant Wilson, who told the 
officers he found it on the street in Thomasville, N. C. 

The defendant, George Hammond, was arrested in Winston-Salem, 
X. C., on 15 November, 1947, and the defendant, Henderson Wilson, was 
arrested later in New York City. 

The defendants confessed to the crime and told in detail about their 
plan to rob the deceased, about stealing the Ford car in Lexington, park- 
ing it in the driveway of the filling station, buying the gallon of gasoline, 



110 I N  T H E  SUPREME COURT. [229 

taking the jack from the car, how Wilson used it in killing the deceased 
and to break open the cash box. The jack was missing from the car 
when it was recovered in Candor, but was found about two blocks from 
the Hayes filling station, near where the defendants said in their confes- 
sions they had parked the car while they went to rob the filling station. 
The empty cash box was also found near there. They said they planned 
to rob Mr. Hayes when Wilson bought the gasoline, at  which time Ham- 
mond was in the rear of the filling station with the automobile jack, but 
they did not find him alone. The fingerprints of the defendant Ham- 
mond were found on the Ford car. 

When the case came on for trial, the defendants denied that their 
confessions had been voluntary. Whereupon, in the absence of the jury, 
the court heard the evidence bearing on the voluntariness of the confes- 
sions, and held that they had been freely and voluntarily made. To this 
ruling, the defendants excepted. 

The defendants offered no evidence in their behalf before the jury. 
Verdict as to each defendant: Guilty of murder in the first degree, as 

charged in the bill of indictment. Judgment: Death by asphyxiation. 
The defendants appealed, assigning error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Beamer Barnes and Joe H. Leonard for defendants. 

DENNY, J. The defendants assign as error the ruling of the court 
below admitting in evidence, over objection, the testimony of the officers 
as to confessions made to them by the defendants. 

On the voir dire the defendants testified they were not put in fear, but 
that on some occasions when the officers talked to them they were not 
warned of their rights, while at  other times they were told by the officers, 
"You just as well come on and tell us and we will help you out," or 
"There's nothing much to it if you tell the truth because we can help you 
out a whole lot." The defendants did not repudiate their confessions, but 
relied solely upon their inadmissibility in evidence because of the prom- 
ises of help they testified the officers made to them as an inducement to 
make the confessions. On the other hand, each officer who talked with 
the defendants, or either of them, testified that each defendant was 
informed of the charge against him and advised each time the officers 
talked with him, that he did not have to make any statement relative to 
the murder of Robert Hayes ; and was further warned that any statement 
he might make could be used against him in court. According to the 
testimony of the officers, no threats were made against the defendants, 
or either of them, and no promises whatsoever were given as an induce- 
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ment to obtain the confessions. Whereupon, the court found as a fact 
that the several statements made to the officers by the defendants "were 
free and voluntary," and were "admissible in evidence, the weight and 
credibility, if any, being matters for the jury." 

The defendants in their confessions, according to the testimony of the 
officers (and there were fire of them, including 9 member of the State 
Bureau of Investigation), corroborated in detail the evidence which the 
State had obtained prior to the arrest of the defendants. 

The competency of a confession is a preliminary question for the trial 
court, and is not ordinarily subject to review. S. v. Whitener, 191 N. C., 
659, 132 S. E., 603; S. v. Fain, 216 N. C., 157, 4 S. E. (2d), 319; S. v. 
Rogers, 216 N .  C., 731, 6 S. E. (2d), 499; S. v. Manning, 221 N .  C., 70, 
18 S. E. (2d), 821; AS. v. Hairston, 222 N. C., 455, 23 S. E. (2d), 885. 
I f  a confession depends primarily on the determination of facts, the 
court's ruling will not be disturbed if supported by any competent evi- 
dence. S. v. Moore, 210 N .  C., 686, 188 S. E., 421; S. v. Brooks, 225 
N .  C., 662, 36 S. E. (2d), 238. Likewise, where the evidence is merely 
in conflict on the question as to whether or not a confession was volun- 
tary, the ruling of the court is conclusive on appeal. S. v. Biggs, 224 
N .  C., 23, 29 S. E. (2d), 121. However, as said in S. v. Andrew, 61 
N .  C., 205: "What facts amount to such threats or promises as make 
confessions not voluntary and admissible in evidence is a question of 
law, and the decision of the judge in the court below can be reviewed by 
this Court; so, what evidence the judge should allow to be offered to him 
to establish these facts is a question of law." S. v. Biggs, supra; 8. v. 
Manning, supra. 

Applying the principles of law laid down in the decisions cited herein, 
to the facts disclosed on this record, the exception to the admission of 
evidence relating to the confessions made to the officers by the defendants, 
cannot be sustained. 

We have carefully examined the remaining exceptions and assignments 
of error, and they are without merit. 

I n  the trial below, we find 
No error. 

IN THE MATTER OF: FRANK WALTERS. 

(Filed 19 May, 1948) 

1. Constitutional Law 5 19a- 
Ordinarily an officer may not invade a person's home except under 

authority of a search warrant issued in accord with pertinent statutory 
provisions. G. S., 15-25, et  seq.; Constitution of N. C., Art. I, sec. 15; 
Fourth Amendment to the Constitution of the U. S. 
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2. Same: Contempt 3 212- 
Officers of the law sought entrance into respondent's home for the pur- 

pose of serving civil process on a third person. Respondent refused to 
permit the officers to enter. There was no evidence that the person sought 
was an inmate of or was actually i n  respondent's home at the time. Held:  
Respondent was within his rights in refusing admittance to the officers, and 
his act in so doing cannot be held for contempt of court on the ground that 
it tended to obstruct or embarrass the administration of justice. 

3. Process 3 2- 
Where more than ten days has elapsed since the issuance of summons, 

officers have no authority to serve summons o r  any process in the action 
issued without notice. G. S.. 1-89. 

APPEAL by respondent from Morris, J., December Term, 1947, ROBE- 
SON. Reversed. 

Proceeding heard on notice to respondent to appear and show cause 
why he should not be adjudged in contempt of court. 

I n  a civil action pending in the Robeson County Superior Court to 
determine the custody of an infant, a temporary restraining order against 
the defendant therein, one Carlton Walters, son of respondent, was 
issued 14 Kovember 1947, restraining him from interfering with the 
plaintiff therein in respect to the custody of said infant. 

On 1 December, about 11 :00 p.m., officers, having said restraining 
order and the summons and complaint in hand for service on Carlton 
Walters, went to the home of respondent for the purpose of serving same. 
Respondent and his wife declined to admit them without a search war- 
rant and they left. While it appears the officers had information the 
defendant was at the home of respondent, there is no evidence tending 
to show that he was in fact an inmate of or was at  respondent's home 
when the officers arrived. 

On 2 December, Katie Sealey, one of the plaintiffs in the civil action, 
filed an affidavit setting forth that respondent had ('interfered with and 
resisted the officers in the performance of their duties, wilfully, in that 
he positively forbade that the officers enter his home to serve the orders 
herein entered" and praying that a citation for contempt issue against 
respondent. Thereupon, the court issued its order citing respondent to 
appear and show cause why he should not be adjudged in contempt "for 
his wilful resistance of the officers of this Court, in the performance of 
their duties in this cause" and authorizing the officers, in serving or 
attempting to serve the citation and other process or orders in the case, 
"to enter homes, notwithstanding resistance, for the purpose of serving 
the process of this Court." 

At  the hearing on the citation the foregoing facts were made to appear. 
I n  addition, much testimony concerning extraneous matters was tendered 
and admitted. As such testimony in no wise affects the question here 
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presented, it is not here summarized. The court adjudged that "respond- 
ent has committed a contempt of this Court in the interference aforesaid 
in the matter of the obstructing, hindering and delaying the service of 
process in said civil action" and sentenced respondent to a term in jail. 
Respondent excepted and appealed. 

L. J .  E ~ i f l f  and XcLean & Stacy for respondent. 

BARNHILL, J. This case is not one to call forth any extended discus- 
sion of the law of contempt. I t  is charged that respondent committed 
an  indirect or constructive contempt which is an act tending '(to degrade 
the court or obstruct, interrupt, prevent, or embarrass the administration 
of iustice." 12 A. J.. 391. 

There are circumstances under which the wilful interference with, or 
hindrance of, an officer in his attempt to serve process constitutes a con- 
tempt of the court issuing the process. 12 A. J., 407 ; Anno. 39 A. L. B., 
1354. Rut no such circumstances amear  in this record. All that re- . . 
spondent did was to decline to permit officers of the law to enter his 
home in the nighttime, without a search warrant, to search for a third 
party upon whom they desired to serve civil process, when i t  is not made 
to appear that the third party was either an inmate of or was present 
in his home a t  the time. 

Ordinarily even the strong arm of the law may not reach across the 
threshold of one's dwelling and invade the sacred precinct of his home 
except under authority of a search warrant issued in accord with perti- 
nent statutory provisions. G. S., 15-25 et seq. N. C. Const., Art. I, 
see. 15;  U. S. Const., Amend. IV. While there are exceptions to the 
rule, this is not one of them. Hence the officers wisely refrained from 
forcing their way into respondent's abiding place over his protest and 
objection. Johnson 2%. U. S., L. Ed., Advance Opinions, Vol. 92, No. 8, 
decided 2 February 1948. 

"The world has nothing to bestow; 
From our own selves our joys must flow, 
And that dear hut, our home." 

The respondent, in exercising a privilege vested in every citizen to 
choose those who shall come, or be forbidden to enter, within the confines 
of his dwelling, violated no law. Nor did his conduct constitute an un- 
lawful or unwarranted interference with the administration of justice. 
I n  no sense was it contumacious. He may not now be punished therefor 
through the extraordinary prerogative writ of contempt. N. C. Const., 
Art. I, see. 15; Brewer v. TBynne, 163 N .  C., 319, 79 S. E., 629. 
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Furthermore, the summons was issued 14 November. The officers were 
attempting to serve i t  on 1 December, more than 10 days after its issuance 
and at  a time when i t  should have been returned to the clerk with nota- 
tion of nonservice. G. S., 1-89. The nature of the order dated 1 Decem- 
ber, which the officer testified he had in hand for service, is not disclosed. 
I n  any event, i t  was issued without notice in a cause where summons had 
not been served and after the time for service thereof had expired. 

The judgment below is 
Reversed. 

MRS NELLIE DONIVANT v. J. H. SWAIM, TRADING AS J. H. SWAM 
LUMBER COMPANY AND SLOCUM S. SILER. 

(Filed 19 Xay, 1948.) 
1. Automobiles 8 Me- 

Admissions in the answer that the driver of the truck involved in a 
collision was in defendant's employ and was driving defendant's truck at 
the time, with testimony by defendant to the effect that when the accident 
occurred the driver was engaged in making a trip for defendant's father, 
which defendant had authorized, is held sufficient to overrule nonsuit upon 
the issue of whether the driver was defendant's employee engaged in the 
scope of his employment at  the time of the collision. 

8. Automobiles 8 81- 
It  is negligence per se for a motorist to overtake and pass another 

vehicle proceeding in the same direction at an intersection of a highway, 
unless permitted to do so by a traffic officer. G. S., 20-150 ( c ) .  

3. Same: Automobiles 8 lSi- 
The evidence tended to show that the driver of an automobile overtook 

and attempted to pass a truck proceeding in the same direction a t  an 
intersection of streets in a municipality at which no traffic officer was 
stationed, and that the vehicles collided when the driver of the truck made 
a left turn at  the intersection. Held: It was error for the court to instruct 
the jury that the provisions of G. S., 20-150 (c),  did not apply. 

APPEAL by defendant, J. H. Swaim, from Warlick, J., at September 
Term, 1947, of GUILFORD (Greensboro Division). 

Civil action to recover for personal injuries alleged to have been sus- 
tained by plaintiff as a result of the negligence of the defendants. 

On li April, 1946, about 8 :30 a.m., the plaintiff was standing on the 
sidewalk at  the intersection of West Lee Street and Highland Avenue, 
in the City of Greensboro, N. C., waiting for the trackless trolley to take 
her into town, when she was struck and seriously injured by an automo- 
bile driven by the defendant Slocum S. Siler. 
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The appellant's truck, driven by Hubert Ring, was proceeding west 
on West Lee Street, and the defendant Siler was proceeding in the same 
direction. The driver of the appellant's truck testified that he gave the 
required signal to indicate his intention to turn left at  the intersection of 
West Lee Street and Highland Avenue. The defendant Siler denied 
that any signal was given by the driver of the appellant's truck, but 
Siler testified he undertook to pass the truck in the intersection without 
sounding his horn or giving any signal of his intention to pass the truck. 
The evidence tends to show that when the appellant's truck started to 
turn left, the defendant Siler's car came in contact with the left front 
fender of the truck and Siler lost control of his car and ran on the side- 
walk, at  the southwestern intersection of the streets, and hit the plaintiff. 

The jury returned a verdict against both defendants, and judgment 
was duly entered thereon. 

The defendant J. H. Swaim appealed to the Supreme Court, assigning 
error. 

Frazier & Frazier and J .  A. Cannon, Jr., for plaintif. 
Smith, Wharton & Jordan and McNeill Smith for defendant, appel- 

Zant. 

DENNY, J. The appellant assigns as error the refusal of the court 
below to allow his motion for judgment as of nonsuit, made at  the close 
of plaintiff's evidence and renewed at the close of all the evidence. 

The appellant contends the evidence adduced in the trial below is 
insufficient to show that the driver of his truck was his agent, and engaged 
in the scope of his employment a t  the time plaintiff sustained her injury, 
citing Temple v. Stafford, 227 N.  C., 630, 43 S. E. (2d), 845; Rogers v. 
Black Mountain, 224 N. C., 119, 29 S. E. (2d), 203; Russell v. Cutshall, 
223 N.  C., 353, 26 S. E. (2d), 866; Riddle v. Whisnant, 220 N. C., 131, 
16 S. E. (2d), 698; Hawes v. Haynes, 219 N .  C., 535, 14 S. E. (2d), 
503; Swicegood v. Swift & Co., 212 N.  C., 396, 193 S. E., 277; Cotton 
v. Transportation Co., 197 N. C., 709, 150 S. E., 505; and Grier v. Crier, 
192 N .  C., 760, 130 8. E., 617. 

The plaintiff alleges in paragraph 3 of her complaint: "That at  the 
times herein complained of, Hubert Ring was in the employ of the 
defendant and such agent was at such time engaged within the scope of 
his employment in the furtherance of the business of said defendant, 
and was at  such time engaged in the very transaction out of which the 
personal injury to the plaintiff arose." The defendant Swaim says in 
his answer: 'That  as to the allegations contained in Article 3 of the 
complaint, i t  is admitted that Hubert Ring was in the employ of the 
defendant on 5 April, 1946," and in his further answer he says: "That 
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on 5 April, 1946, at  about 8 :30 a.m., Hubert Ring, an employee of the 
defendant J. H. Swaim, was operating the defendant J. H. Swaim's 
Ford pick-up truck in a westerly direction along West Lee Street in the 
City of Greensboro at  a careful, prudent and lawful rate of speed not in  
excess of 25 miles per hour," etc. 

The appellant introduced evidence tending to show that at the time 
of plaintiff's injury, Hubert Ring was driving his truck on a trip for the 
appellant's father, C. M. Swaim. The evidence is conflicting as to who 
paid Ring for his work on 5 bpril, 1946. I t  does appear, however, the 
appellant had employed him for two or three months prior to the time 
in question to do whatever he was told to do. The appellant operated 
four or five farms. He  had two trucks at  the time, and Hubert Ring 
had driven both of them. He had collected money, and on such trips he 
had driven the same truck that was involved in the accident on 5 April, 
1946. The appellant testified: "He (my father) told me he wanted to 
use my truck the morning this accident happened. . . . My father and 
Ring were there and I told my father it was all right with me for him 
to use my truck. and as long as I did not have anything else for Ring to 
do, that Ring could go with him. . . . When he worked for me I usually 
paid Ring about 30c an hour. . . . When my father asked me about the 
truck I told him Ring was there and not doing anything and might go 
with him." 

We think the admissions in the appellant's pleadings, together with 
the evidence introduced in the trial below, are sufficient to carry the case 
to the jury. Jeffrey 11. Mfg. Co., 197 N.  C., 724, 150 S. E., 503; Dicker- 
son v. Refining Co., 201 N .  C., 90, 159 S. E., 446; Robertson v. Power 
Co., 204 N.  C., 359, 168 S. E., 415; West v. Baking Co., 208 N. C., 526, 
181 S. E., 551. Each case cited by the appellant is based upon facts 
which are distinguishable from the record before us. 

The ruling of the court below, in refusing to grant the appellant's 
motion for judgment as of nonsuit, will be upheld. 

We now come to a more serious assignment of error. His Honor read 
subsection (c) of G. S., 20-150, to the jury, which is as follows: "The 
driver of a vehicle shall not overtake and pass any other vehicle proceed- 
ing in the same direction at any steam or electric railway grade crossing 
nor at  any intersection of highway unless permitted so to do by a traffic 
or police officer," and then the Court said: "That does not apply in this 
case but is read for the purpose of its intendment since there does not 
appear to be in this case any evidence of the establishment of a traffic 
light or placing of a police officer by the City of Greensboro." 

The court was in error in charging the jury that the statute was not 
applicable to this case, since there was no evidence of the establishment 
of a traffic light or the placing of a police officer a t  the intersection by 
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t h e  City of Greensboro. T h e  s tatute  clearly prohibits the dr iver  of a 
vehicle f r o m  overtaking and  passing a n y  other vehicle proceeding i n  t h e  
same direction "at a n y  intersection of a highway unless permitted s o  t o  
d o  b y  a traffic o r  police officer." In the  absence of t h e  permission of such 
officer, it is negligence per se t o  overtake and  pass a n y  other  vehicle pro- 
ceeding i n  the  same direction a t  a n  intersection of a highway. Murray 
v. R. R., 218 N. C., 392, 11 S. E. (2d) ,  326. 

W e  th ink  the  appellant is entitled t o  a new t r ia l  f o r  the e r r o r  pointed 
ou t  in t h e  above instruction, and  it is so  ordered. Therefore, we deem it 
unnecessary to  discuss t h e  remaining assignments of error ,  

N e w  trial.  

(Filed 19 Nay, 1948.) 
1. Pleadings 9 12- 

Where a verified complaint is filed and defendants file a verified answer, 
the fact that an amended answer, which merely amplifies the defense of 
the original answer, is not verified, does not justify the court in disre- 
garding the defense. G. S., 1-144. 

2. Same- 
Plaintiff, filing verified complaint in an action in the nature of an action 

to quiet title, waives verification of the answer by filing reply and allow- 
ing the matter to go to two hearings before the referee and failing to 
interpose objection until after an adverse referee's report. G. S., 1-144. 

The statutory provision that  when one pleading is  verified every subse- 
quent pleading, except a demurrer, must also be verified, G. S., 1-144, may 
be waived except in those cases where the form and substance of the 
verification is made an essential part of the pleading, G. S., 50-8; G. S., 
98-14; G. S., 153-64. 

4. Waiver 9 1- 
Statutory prorisions enacted for the benefit of a party litigant, a s  dis- 

tinguished from those for the protection of the public, may be waived, 
expressly or by implication. 

5. Appeal and E r r o r  9 50- 

Where rulings are  made under a misapprehension of the law or the 
facts, the rulings will be vacated and the cause remanded for such further 
proceedings as  to justice appertains and the rights of the parties may 
require. 

APPEAL by respondents f r o m  Morris, J., a t  August  Term, 1947, of 
HOKE. 
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Special proceeding to establish dividing line between adjoining land- 
owners. 

The substance of the petition is, that respondents are the owners of 
land in Hoke County, Tract No. 1, as shown on map, and the petitioners 
are the owners of an adjacent Tract No. 2, as shown thereon, and that a 
dispute exists as to the true location of the dividing line between the two 
tracts. 

The respondents answered and claimed title to both tracts. The pro- 
ceeding was thereupon converted into a civil action to  quiet title, Woody 
v. Fountain, 143 N. C., 66, 55 S. E., 425, and was accordingly trans- 
ferred to the civil issue docket for trial. 

On 7 May, 1946, respondents were allowed, by order of court, "to file 
(2d) amended answer as served on counsel for petitioners." I n  this , , 
second amended answer, the respondents specified that their claim to 
Tract No. 2 was by virtue of adverse possession. This pleading was not 
verified; the others were, including the petitioners' reply. 

Thereafter, a compulsory reference was ordered under the statute. 
The referee concluded, upon the facts found, that the respondents were 
the owners of Tract No. 1 "by reason of title, color of title and adverse 
possession since 1917," and that C. W. Harris, one of the respondents, 
was the owner of Tract No. 2, "by reason of adverse possession for more 
than twentv vears." 

~xce~tio;;  to the referee's report were filed by both sides. 
Upon hearing the exceptions to the referee's report, the respondents 

asked to be permitted to verify their second amended answer. Motion 
denied. 

The court thereupon concluded, inter alia: 
"2. That the question of the ownership of the defendants by adverse 

possession of tract No. 2 as shown upon the map or plat, does not arise 
upon the pleadings for that defendants' Amended Answer No. 2 should 
be stricken out and not considered by the Court, the same not having been 
verified, for that the verification of said amended answer goes to the 
substance of and not to the form of the pleading and that saivd failure to 
have said amended answer verified is jurisdictional and this Court is 
without authority to consider said answer." 

This would seem to give the respondents title to Tract No. 1, as shown 
on the map, and the petitioners title to Tract No. 2, as shown thereon, 
without establishing the dividing line between them as was originally 
contemplated or sought at  the institution of the proceeding. 

From the modification of the referee's report, the respondents appeal, 
assigning errors. 

Arthur D. Gore and Oscar 0. Efird fo r  petitioners, appellees. 
IT. W .  B. Whitley and H.  F. Seawell, Jr., for respondents, appellants. 
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STACY, C. J. The question for decision is the correctness of rulings 
on exceptions to the referee's report. 

The trial court's second conclusion, above set out, would seem to be 
an  inadvertence which was perhaps occasioned by a misapprehension of 
the record. No doubt the respondents omitted to point out that their first 
amended answer, which was verified, alleged ownership and possession 
of Tract No. 2 (as well as Tract No. 1 )  ; that the second unverified 
amended answer simply amplified this allegation by stating how title was 
acquired, to wit, by adverse possession; that the respondents were al- 
lowed, by order of court, to flle this second amended answer, which was 
before the court, unverified, at  the time of the order; that the petitioners 
waived the verification by filing reply and allowing the matter to go to 
two hearings before the referee, MclClillan 2). Baker, 92 N.  C., 111, and 
that only after an adverse referee's report did they interpose any objec- 
tion. I n  fact, i t  does not appear that tt motion was made at  any time 
to strike this unverified pleading from the record, although the respond- 
ents in the end asked to be allowed to verify it, which was denied. 

True i t  is, the statute provides that when one pleading in a court of 
record is verified, every subsequent pleading in the same proceeding, 
except a demurrer, "must be verified also." G. S., 1-144. The require- 
ment is one which may be waived, however, except in those cases where 
the form and substance of the verification is made an  essential part of 
the pleading; as in an action for divorce in which a special form of 
affidavit is required, G. S., 50-8; Silwer v. Silver, 220 N.  C., 191, 16 
S. E. (2d), 834; Martin v. Martin, 130 N. C., 27, 40 S. E., 822; in a 
proceeding to restore a lost record, G. S., 98-14; Cowles v. Hardin, 79 
N. C., 577, and in an action against a county or municipal corporation, 
G. S., 153-64. McIntosh on Procedure, 369. 

Statutory provisions enacted for the benefit of a party litigant, as 
distinguished from those for the protection of the public, may be waived, 
expressly or by implication. Battle v. Mercer, 187 N. C., 437, 122 S. E., 
4; Holloman v. Holloman, 127 N .  C., 15, 37 S. E., 68. For  instance, it 
is provided by G. S., 1-111, that in actions for the recovery of the posses- 
sion of real property, the defendant, before he is permitted to plead, 
"must execute and file" a defense bond, or in lieu thereof certificate and 
affidavit as provided by G. S., 1-112. While this requirement is in prac- 
tically the same language as that respecting the verification of subse- 
quent pleadings where one is verified, it is subject to be waived, unless 
seasonably insisted upon by the plaintiff. Timber Co. v. Butler, 134 
N.  C., 50, 45 8. E., 956. 

Where rulings are made under a misapprehension of the law or the 
facts, the practice is to vacate such rulings and remand the cause for 
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further proceedings as to justice appertains and the rights of the parties 
may require. M c G i l l  v. L u m b e r t o n ,  215 N. C., 752, 3 S. E. (Zd), 324. 

Error and remanded. 

WARREN A. RATLEY AnD WIFE, GLADYS RATLEY, v. JOHN 51. OLIVER, 
JR., AKD WIFE, DORIS R. OLIVER. 

(Filed 19 May, 1948.) 
1. Wills § 33b- 

The rule in Shelley's case is a rule of law and of property. 

2. Same- 
A devise to a person and his heirs takes a fee simple to the devisee 

under the rule in Shelley's case unless it is apparent from the language 
of the instrument that the word "heirs" is used to describe particular 
persons or a particular class rather than heirs general. 

3. Same- 
A devise to R "for his natural life, and at his death to his nearest 

heirs" takes a fee simple to R under the rule in Shelle2/'s case, since 
"nearest heirs," standing alone, denote an indefinite succession of lineal 
descendants who are to take by inheritance. 

APPEAL by defendants from C a r r ,  J., at April Term, 1948, of ROBESON. 
Affirmed. 

This was an action to recover on a contract for the purchase of land. 
Payment was resisted on the ground of defect in plaintiffs' title. From 
judgment holding plaintiffs' title good, defendants appealed. 

David M. Britt for  p l a i n t i f s ,  appellees.  
N c K i n n o n  & Seawe l l  for  de f endan t s ,  appel lants .  

DEVIN, J. The land which defendants contracted to purchase from 
the plaintiffs was devised to plaintiff W. A. Ratley "for his natural life, 
and at his death to his nearest heirs." 

Under the rule in Shel ley ' s  case the language in which this devise was 
expressed must be given the effect of vesting a fee simple title to the land 
in  the plaintiff Ratley. I t  is suggested by the defendants that the word 
"nearest" used by the testator limits the scope and meaning of the word 
heirs and prevents the application of the rule. I t  is argued that the 
phrase "nearest heirs," instead of describing the extent and quality of 
the estate conveyed to the first taker, and denoting those to take in indefi- 
nite succession, should be regarded as designation or description of the 
persons who are to take otherwise than by descent. But defendants' con- 
tention on this point seems to have been determined against them by the 



N. C.] S P R I N G  TERM, 1948. 121 

RATLEY 2). OLIVER. 

adjudications of this Court in Crisp v. Biggs, 176 N. C., 1, 96 S. E., 662, 
and Cox v. Heath, 198 N. C., 503, 152 S. E., 388. 

I n  Crisp v. Biggs, supra, it was held that "The words 'nearest heirs' 
means simply heirs and do not take the case out of the rule"; and in 
Cox v. Heath, supra, i t  was said, "The 'nearest heirs' are all those per- 
sons upon whom the law would cast the inheritance-Those who are 
heirs are therefore necessarily nearest heirs." 

The cases cited by defendants wherein the words "nearest blood rela- 
tive" (Miller v. Harding, 167 N .  C., 53, 83 S. E., 25)) "nearest relatives" 
(Piela2 v. Rollins, 186 N.  C., 221, 119 S. E., 207)) and "nearest blood 
kindred" (Brown v. Mitchell, 207 N. C., 132, 176 S. E., 258)) were held 
to be designatio personarum rather than as denoting heirs generally, may 
not be held controlling here. The distinction is apparent. 

The rule in Shelley's case is a rule of law and of property. Rawls v. 
Roebuck, 228 N .  C., 537, 46 S. E .  (2d), 323; Hartman v. Flynn, 189 
N. C., 452,127 S. E., 517; Hampton v. Griggs, 184 N.  C., 13, 113 S. E., 
501; Daniel v. Harrison, 175 N .  C., 120, 95 S. E., 37; Starnes v. Hill, 
112 N. C., 1, 16 S. E., 1011. I t  is only when the devisor uses in con- 
nection with the word heirs such explanatory and descriptive words or 
phrases as make i t  dear  that the word heirs refers to certain particular 
individuals and that the devisor intended to change the rule of descent 
and to limit or confine the ultimate takers to a particular class or 
description, rather than to those who should take indefinitely in succes- 
sion, that the ruIe does not apply. A'iclzols v. Gladden, 117 N .  C., 497, 
23 S. E., 459; A70bles v. Nobles, 177 N. C., 243, 98 S. E., 715; 
Martin v. Knowles, 195 N.  C., 427, 142 S. E., 313; Barnes v. Best, 
196 N. C., 668, 146 S. E., 710. And the principle seems to h a ~ e  
been established by the adjudications of this Court that the words 'hear- 
est heirs," standing alone, should be understood in their technical sense 
as denoting an indefinite succession of lineal descendants who are to take 
by inheritance (Ford v. McBrayer, 171 N .  C., 420, 88 S. E., 736 ; Crisp 
v. Biggs, supra; Cox v. Heath, supra; Goffen v. Moseley, 159 N.  C., 1, 
74 S. E., 454; 20 N. C. L., 63)) and that the rule in Shelley's case applies 
as a rule of law and of property, vesting fee simple title in the first taker. 

As illustrating this principle, it was pointed out by Justice Brown in 
Daniel v. Harm'son, 175 N .  C., 120, 95 S. E., 37, that ('right heirs" 
(Tyson v. Sinclair, 138 N .  C., 23) ; "lawful heirs" (Perry v. Hackney, 
142 N .  C., 368) ; "begotten heirs" (Leathers v. G a y ,  101 N .  C., 162) ; 
"surviving heirs" (Price v. Grifin, 150 K. C., 523) ; "lawful heirs of his 
body forever" (Sessoms v. Sessoms, 144 N. C., 121) ; "bodily heirs" 
( S m i t h  c. Smith, 1'73 N. C., 124), were all held words of inheritance 
denoting a fee simple estate. 

The ruling of the court below is correct and the judgment is 
Affirmed. 
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MONTROSE BROWN, ADMINISTRATRIX OF THE ESTATE OF JAMES F. BROWN, 
DECEASED, V. L. H. BOTTOMS TRUCIK LINBS, INC. 

(Filed 19 May, 1948.) 
Automobiles 9 1Sh (2)- 

The accident in suit occurred in the State of Virginia. Evidence tending 
to show that defendant's truck had been driven to its left of the center of 
the highway, but that it had been brought back on its right side of the 
highway and had traveled some distance thereon when the collision be- 
tween it and the truck operated by plaintiff's intestate, approaching from 
the opposite direction, occurred, without evidence that defendant's truck 
was being operated at excessive speed or of any other act of negligence, 
is held insufficient to overrule defendant's motion to nonsuit. Michie's 
Virginia Code, see. 2154 (112). 

APPEAL by plaintiff from Warlick, J., at September Term, 1947, of 
GUILPORD. Affirmed. 

Wm. E. Comer for plaintiff, appellant. 
Roberson, Haworth & Reese for defendant, appellee. 

D E ~ I N ,  J. Plaintiff instituted her action to recover damages for the 
wrongful death of her intestate and the destruction of his motor truck, 
alleging that these injuries to person and property were proximately 
caused by the negligence of the defendant in the operation of one of its 
trucks. 

I t  appears that after the award of compensation by the North Carolina 
Industrial Commission for the death of plaintiff's intestate, an employee 
of the defendant, was affirmed by this Court (Brown v. Truck fines, 
227 N.  C., 299, 42 S. E. (2d), 71), a voluntary nonsuit was entered as 
to the cause of action for wrongful death, but plaintiff continued to 
prosecute her action for the destruction of the truck. 

The injury complained of resulted from a collision between the truck 
owned and being driven at the time by plaintiff's intestate, and a truck 
of defendant Bottoms Truck Lines, Inc., on a highway in the State of 
Virginia. The Bottoms truck, southbound, about 9 p.m., had crossed a 
small bridge and had traveled 40 yards beyond when i t  collided with the 
Brown truck proceeding in the opposite direction. The road at  this place 
was straight for three or four hundred yards. The paved surface was 
18 feet wide, and on the bridge somewhat less. Following the collision 
Brown's. truck struck the concrete abutment of the bridge, was set on 
fire and destroyed, and Brown lost his life. 

On the trial plaintiff offered, without objection, the declaration of 
W. E. Harris, driver of defendant's truck, from which it appeared that 
in crossing the bridge he drove near the center, but after crossing he was 
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pulling over to the right and straightening up when the rear of the 
trailer of the Brown truck struck the side of his cab. The debris indi- 
cating the place of contact was slightly on the left of the center of the 
road looking north. The plaintiff's witness Bell testified from an exami- 
nation of the tire marks on the road shortly after the collision "the 
marks of the Brown truck were possibly a little to the left of the center 
of the road on Brown's left," and that the only markings he saw would 
indicate the impact took place "on Harris' side of the road.'' 

At the conclusion of plaintiff's evidence, defendant's motion for judg- 
ment of nonsuit was allowed by the trial judge, and in this ruling we 
concur. 

While there was evidence that in crossing the narrow bridge defend- 
ant's truck was being driven near the center of the roadway, i t  also 
appears that defendant's driver immediately afterward pulled over or 
was pulling over on his proper side of the road, and that i t  was after he 
had traveled a distance of 40 yards from the bridge that he was struck 
by the Brown truck which was then slightly to the left of the center of 
the road, indicating that at the time of the injury the Bottoms truck 
was on its right of the center of the road. The evidence fails to show 
negligence on the part of defendant's driver proximately causing the 
injury complained of. 

The Virginia statutes establishing rules of the road for motor vehicles, 
and particularly requiring drivers of vehicles proceeding in opposite 
directions to yield one-half of the traveled portion of the road in passing, 
are substantially the same as those generally in force throughout the 
county, and in this State. Michie's Virginia Code, 1936, see. 2154 (112) ; 
Smith v. Turner, 178 Virginia, 172, 16 S. E. (2d), 370; Huffman v. 
Jackson, 175 Virginia, 564, 9 S. E. (2d), 295. 

There was no evidence of unusual or unlawful speed on the part of 
defendant's truck, or of negligence in any of the respects alleged in  the 
complaint. 

The judgment of nonsuit was properly entered. 
Affirmed. 

STATE v. JOHN THOMAS SWINK. 

(Filed 19 May, 1948.) 
1. Criminal Law 8 5a- 

A person who commits a criminal act but who is mentally incapable of 
knowing the nature and quality of his act or incapable of distinguishing 
between right and wrong in relation to such act, is exempt from criminal 
responsibility. 
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The presumption of sanity applies to persons charged with crime, but 
the presumption is rebuttable. 

3. Criminal Law 5 5c, 5d- 
A defendant has the burden of proving his defense of insanity to the 

satisfaction of the jury, and an instruction that the defense must be 
"clearly established" must be held for reversible error in placing upon 
the accused a higher degree of proof than that required by law. 

APPEAL by the prisoner, John Thomas Swink, from Clement, J., and 
a jury, at the October Term, 1947, of GUILFORD. 

The prisoner, a boy of the age of eighteen years, was tried upon a bill 
of indictment alleging that he perpetrated the capital felony of rape 
upon a girl of the age of nine years. G. S., 14-21. Answering the charge 
preferred against him by the State, the accused entered two pleas, 
namely: first, a general plea of not guilty upon the ground that he did 
not commit the capital felony of rape or any of the lesser offenses in- 
cluded in the charge set forth in the indictment; and, second, a special 
plea of not guilty upon the ground that he was insane at  the time speci- 
fied in the indictment. 

The evidence of the State and that of the prisoner were in sharp con- 
flict with respect to the issue raised by the general plea of not guilty. 
The State adduced testimony tending to show that the accused raped the 
prosecuting witness in manner and form as charged in the bill of indict- 
ment, and the prisoner replied thereto with evidence indicating that this 
could not have been so because he was not at  the place where the alleged 
crime was committed at  the time of its alleged commission. 

The evidence of the State and that of the accused were likewise in 
substantial conflict in respect to the issue arising upon the prisoner's 
special plea of not guilty upon the ground of insanity. We refrain from 
setting forth the conflicting testimony relating to the prisoner's mental 
condition with particularity because a detailed statement of such evidence 
is not necessary to an understanding of the only question involved on 
this appeal. For present purposes, it is sufficient to say that the pris- 
oner presented testimony tending to show that he was mentally irre- 
sponsible at the time named in the indictment, and that the State coun- 
tered with evidence indicating that the accused was mentally accountable 
at  such time. 

The jury returned a verdict finding the prisoner '(guilty of rape as 
charged in the bill of indictment," but recommended "that the State of 
North Carolina not take his life." The trial judge thereupon pronounced 
sentence of death against the accused, and he appealed. 
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Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Lyon & Johnson and T. W.  Albertson for prisoner, appellant. 

ERVIN, J. I t  is a well settled rule in the administration of criminal 
justice in this State that an accused is legally insane and exempt from 
criminal responsibility by reason thereof if he commits an act which 
would otherwise be punishable as a crime, and at  the time of so doing is 
laboring under such a defect of reason, from disease of the mind, as to 
be incapable of knowing the nature and quality of the act he is doing, 
or, if he does know this, incapable of distinguishing between right and 
wrong in relation to such act. S. v. Matthews, 226 N.  C., 639, 39 S. E. 
(2d),  819; S.  v. Harris, 223 N.  C., 697, 28 S. E .  (2d), 232; 8.  v. Hair- 
ston, 222 N. C., 455, 23 S. E. (2d), 885; 8. v. Terry, 113 N.  C., 161, 
92 S. E., 154; S. v. Cooper, 170 N .  C., 719, 87 S. E., 50; S. v. English, 
164 N. C., 497, 80 S. E., 72; S. v. Cloninger, 149 N. C., 567, 63 S. E., 
154; S.  v. Spivey, 132 N.  C., 989, 43 S. E., 475; S. v. Potts, 100 N .  C., 
457, 6 S. E., 657; S.  v. Haywood, 61 N .  C., 376; 8. v. Brandon, 53 
N.  C., 463. 

By his special plea of not guilty upon the ground of insanity, the pris- 
oner invoked this principle for his protection, and put directly in issue 
for the determination of the jury the question of fact as to whether 
he was sane or insane in a legal sense at  the time mentioned in the indict- 
ment. I t  has already been pointed out that the testimony of the State 
and that of the accused concerning this matter were in sharp conflict. 
The trial judge charged the jury, in substance, that to establish the pris- 
oner's plea of insanity it must be "clearly established7' that he did "not 
know the nature and quality of the act he was doing, or if he did know it, 
that he did not know he was doing what was wrong." The accused duly 
preserved an exception to this instruction on the theory that it imposed 
too high a degree of proof upon him in respect to the defense of insanity. 

Since soundness of mind is the natural and normal condition of men, 
everyone is presurned to be sane until the contrary is made to appear. 
This presumption of sanity applies to persons charged with crime, but it 
is rebuttable. 8. v. H a r k ,  supra; S. v. Cureton, 218 W. C., 491, 11 
S. E. (2d), 469; S. v. Bracy, 215 N .  C., 248, 1 S. E. (2d), 891; 8. v. 
English, supra,; S. v. Cloninger, supra; 8. v. Potts, supra; S.  v. Starling, 
51 N .  C., 366. These considerations give rise to the firmly established 
rule that the burden of proof upon a plea of insanity in a criminal case 
rests upon the accused who sets it up. But he is not obliged to establish 
such plea beyond a reasonable doubt. R e  is merely required to prove his 
insanity to the satisfaction of the jury. 8. v. Harris, supra; X .  v. Staf- 
ford, 203 N.  C., 601, 166 S. E., 734; S.  v. Jones, 203 N. C., 374, 166 
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S. E., 163; S. 2%. Wilson, 197 N. C., 547, 149 S. E., 845; S. v. Walker, 
193 N.  C., 489, 137 S. E., 429; S. v. Jones, 191 N. C., 753, 133 S. E., 1; 
S. v. Terry,  supra; 8. v. Potts, supra; S. v. Starling, supra. 

When the trial judge instructed the jury, in effect, that the prisoner's 
plea of insanity must be "clearly established," he imposed upon the 
accused the burden of proving his insanity by a higher degree of proof 
than that required by law. 14 C. J. S., 1200; 11 C. J., 837; Beeler v. 
People, 58 Colo., 451, 146 P., 762; McEvony v. Rowland, 43 Neb., 97, 
61 N. W., 124; People v. W r e d ~ n ,  59 Cal., 392. 

Undoubtedly, the learned judge in  the court below fell into this error 
because of a too literal reliance upon the language used by Lord Chief 
Justice T i d a l  in the celebrated English decision known as MacNaugh- 
ten's case. See 16 C. J., 100. The present action is distinguishable from 
S. v. Manning, 221 N. C., 70, 18 S. E. (2d), 821, where a similar errone- 
ous instruction was given. I n  Manning's case, however, the trial judge 
recalled the jury after it had been out a short while and corrected his 
error. Nothing of this sort happened here. 

For the reason given, the prisoner is entitled to a new trial. I t  is 
- - 

ordered. 
New trial. 

STATE v. T. D. LARKIN. 

(Filed 19 May, 1948.) 

Receiving Stolen Goods 5 6- 
Evidence in this case held sufficient to be submitted to the jury upon 

the charge of ,receiving stolen property with knowledge that it had been 
feloniously stolen. 

Receiving Stolen Goods 3 P- 

Recent possession of stolen property, without more, raises no presump- 
tion in a prosecution f o r  receiving stolen goods with knowledge that they 
had been feloniously stolen, G. S., 14-71, and an instruction that recent 
possession raised no presumption of guilt but raised a presumption of fact 
to be considered by the jury in passing upon the guilt o r  innocence of 
defendant, must be held for reversible error. 

APPEAL by defendant from Harris, J., a t  November Term, 1947, of 
ROBESON. 

Criminal prosecution upon indictment charging in two counts, sub- 
stantially, that defendant (1) did on 14 March, 1947, feloniously steal, 
take and carry away a certain Mercury motor vehicle, an automobile, of 
the value of $1,000, property of one H. B. Wentz, and (2) on same date 
did feloniously receive and have said automobile, knowing it to have been 
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feloniously stolen, taken and carried away, contrary to the form of the 
statute in  such case made and provided. 

The defendant pleaded not guilty. 
And upon the trial below motion of defendant for judgment as of 

nonsuit as to the first count, entered when the State first rested its case, 
was granted by the court. But like motion entered at  same time as to the 
second count, was overruled, and the trial proceeded on this count only. 
Defendant, reserving exception to the denial of his latter motion, offered 
evidence, and renewed the motion a t  the close of all the evidence,-to the 
denial of which he excepted. 

Verdict: Guilty of receiving stolen goods knowing them to be stolen. 
Judgment: Imprisonment in  jail, and assigned to work under the 

supervision of the State Highway and Public Works Commission for a 
term of twelve months. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General McMz~Zlnn and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

McKinnon & Seuwell for defendant, appellant. 

TINBORNE, J. The evidence shown in the record, considered in the 
light most favorable to the State, is sufficient to take the case to the jury 
on the charge, under G. S., 14-71, of receiving the automobile in question, 
knowing it to have been feloniously stolen or taken. Hence the assign- 
ment of error based upon exception to denial of defendant's motion for 
judgment as of nonsuit entered at  close of all the evidence is held to be 
untenable. 

However, defendant properly assigns as error the portion of the charge 
in which the court instructed the jury as follows: "There is no presump- 
tion of guilt because he had this car in his possession; that is a presump- 
tion of fact for you to consider, but not a presumption of guilt." 

The effect of this instruction is that while in the trial of a person on a 
charge of receiving property knowing i t  to have been feloniously stolen 
or taken, recent possession of the stolen property raises no presumption 
of guilt, i t  is a presumption of fact for the jury to consider in  passing 
upon the guilt or innocence of defendant. This runs counter to the 
established rule of law in this State, and entitled defendant to a new trial. 

I t  is the holding of this Court that the inference or presumption aris- 
ing from the recent possession of stolen property, without more, does not 
extend to the statutory charge (G. S., 14-71) of receiving such property 
knowing i t  to have been feloniously stolen or taken. S. v. Adurns, 133 
N.  C., 667, 45 S. E., 553; S. v. Best, 202 N. C. ,  9, 161 S. E., 535; S. v. 



128  I N  THE SUPREME COURT. [a29  

B L E D ~ ~ E  v. LUMBER Co. 

Lowe, 204 N. C., 572, 169 S. E., 180. See also A'S. v. Oxendine, 223 N. C., 
659, 27 S. E. (2d), 814. 

F o r  error  indicated above, le t  there be a 
N e w  trial. 

B. BLEDSOE, MAUD G. BLEDSOE, MARGARET G. BLEDSOE, AND 

JEAiYETTE BLEDSOE, PARTKERS. TRADIKO AKD DOING BUSINESS AS 
BROWN-BLEDSOE LUXBER COMPAKP, r. COXE LUMBER COX- 
PANY, INCORPORATEL), AND T. C. COXE, IKDIVIDUALLY AND DOING 
BUSINESS AS COXE LUMBER COMPAKY, COXE BROS. LUMBER COM- 
PANY, AND WATEREE LUMBER COMPANY. 

(Filed 4 June, 1948.) 

Emergency Price Control § 2- 
A party who buys goods and resells them a t  cost plus his l avfu l  com- 

misssion a t  a price which violates the Emergency Price Control Act is 
in pari delicto with his seller, 50 U.S.C.A., Appendix, 904 ( a  j, 925 ( e l ,  
and he may not maintain an action against his seller for the statutory 
penalty under the Emergency Price Control Act. 

Same- 
Under the Emergency Price Control Act the good faith of the seller 

is not a defense to an action to recover the penalty for violation of a 
regulation, but is to be considered solely in ascertaining the statutory 
damages. 50 U.S.C.A., Appendix, 926 (e )  . 

Same: Indemnity § 1: Actions § 3c-Commission n~erchant  not  entitled 
to indemnity against his  seller for  penalty under Emergency Price 
Control Act. 

Commission merchants, after paying a judgment obtained against them 
by the Price Administrator for violating price regulations in the resale of 
timber, instituted this action against their seller. alleging that their riola- 
tion of the regulations was due to the negligent or tortious failure of the 
seller to properly grade the timber in accordance with the regulations, and 
that therefore they were entitled to indemnity against their seller for the 
amount of the judgment. Held: The seller's demurrer to the complaint 
should have been sustained, since to permit recovery would exempt plain- 
tiffs from the consequences of their own wrong in contravention of public 
policy as  expressed in the Act, and would permit plaintiffs to maintain an 
action based upon their own unlawful act. 

APPEAL b y  defendants f r o m  Warlick, J., a t  the September Term,  1947, 
of GUILFORD. 

T h e  plaintiffs filed the  following complaint : 
T h e  plaintiffs, complaining of the  defendants, allege : 
1. That the plaintiffs a r e  par tners  t rad ing  a n d  doing business under  

the  firm name and  style of Brown-Bledsoe Lumber Company, and  at al l  
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times hereinafter mentioned have been, and are now engaged in the 
City of Greensboro, County and State aforesaid, in the business of buy- 
ing and selling lumber for direct-mill shipment, and at  the times here- 
inafter mentioned were wholesale direct-mill distributors of lumber. 

2. That the defendant T. C. Coxe is a citizen and resident of Anson 
County, North Carolina, and a t  all times hereinafter mentioned was 
engaged in the business of manufacturing and selling lumber, with his 
principal office at Wadesboro, North Carolina, and operating a mill for 
that purpose a t  Lilesville, North Carolina, under the trade name and 
style of Coxe Lumber Company, a mill for that purpose at  Mont Clare, 
South Carolina, under the trade name and style of Coxe Lumber Com- 
pany, and a mill for that purpose a t  Camden, South Carolina, under 
the trade name and style of Wateree Lumber Company. 

3. That the defendant Coxe Lumber Company, Inc., is a corporation 
duly created, organized and existing under the laws of the State of North 
Carolina, with its principal office and place of business at  Wadesboro, 
Anson County, North Carolina. 

4. That the plaintiffs are informed and believe and, upon such infor- 
mation and belief, allege that the defendant Coxe Lumber Company, 
Inc.., during the year 1946, took over the lumber business theretofore 
conducted by the defendant T. C. Coxe, including the assets thereof, and 
also became liable for the debts and obligations of said T. C. Coxe in 
and about said lumber business. 

5. That from 3 November, 1943, to 14 June, 1944, the plaintiffs 
received orders from various custonlers for Southern Pine Lumber which 
they placed with the defendant T. C. Coxe, trading as Coxe Lumber 
Company, to be filled by him, and that the defendant T. C. Coxe shipped 
the lumber to consignees designated by the billing the same 
to plaintiffs and receiving payment therefor from plaintiffs in accord- 
ance with invoices furnished by said Coxe to the plaintiffs, and that 
thereupon the plaintiffs invoiced the shipments to its customers in 
accordance with the invoices received from said Coxe, as to quantities 
and grades of lumber contained in said shipments, at  proper maximum 
prices for said quantities and grades. 

6. That a t  all times herein mentioned prior to 4 February, 1944, there 
was in effect Revised Maximum Price Regulation No. 19 (8 F. R. 5536)) 
issued by the Price Administrator of the Office of the Price Administra- 
tion pursuant to 50 U. S. C.A. App., 901, e t  seq., establishing maximum 
prices for the purchases, sales and deliveries of Southern Pine Lumber 
for direct-mill shipment. 

7. That at  all times herein mentioned ,since 4 February, 1944, there 
was in effect Second Revised Maximum Price Regulation No. 19 (9 F. R. 
1162)) issued by the Price Administrator of the Office of Price Adminis- 
tration pursuant to 50 U. S. C. A. App. 901, e t  seq. ,  establishing niaxi- 



130 I N  T H E  SUPREME COURT. [229 

mum prices for the purchases, sales and deliveries of Southern Pine 
Lumber for direct-mill shipment. 

8. That under said regulations all shipments of Southern Pine lumber 
made by said Coxe during the period above alleged were required to be 
graded by a competent inspector and the applicable maximum prices 
charged by him for the quantities and grades contained in said shipments, 
and that under said regulations a shipment of lumber containing more 
than one grade of lumber, or a combination of grades, could not be sold 
at prices higher than the maximum price for the lowest grade of lumber 
contained in  said shipment unless lumber of each grade was actually 
graded and tallied on a board foot basis and invoiced separately at prices 
not in excess of ceiling prices for the respective grades. 

9. That the aforesaid shipments of lumber by the defendant T. C. Coxe 
to the customers of the plaintiffs were invoiced to the plaintiffs by said 
Coxe, with quantities and grades shown on the invoices and with proper 
maximum prices for the quantities and grades shown thereon, and were 
invoiced by plaintiffs to their customers in the same manner with proper 
maximum prices for the quantities and grades shown on the invoices, 
with a 6% commission added as provided by said regulations. 

10. That the plaintiffs never saw or inspected any of the lumber 
shipped by Coxe to their customers aforesaid, and relied upon invoices 
and inspection certificates received by them from said Coxe in selling 
and invoicing said lumber to their customers. 

11. That the shipments of Southern Pine Lumber made by the defend- 
ant T. C. Coxe to the customers of the plaintiffs during the period above 
alleged which contained more than one grade of lumber, or were com- 
bination grade shipments, were either not actually graded by said Coxe, 
or if graded they were invoiced by him without regard to the different 
grades of lumber in said shipments on an arbitrary percentage basis in 
violation of said regulations. 

12. That on 2 November, 1944, an action was instituted in the District 
Court of the 1Jnited States for the Middle District of North Carolina, 
Greensboro Division, entitled "Chester Bowles, Administrator, Office of 
Price Administration, Plaintiff, vs. T. B. Bledsoe, Greensboro, North 
Carolina; Mrs. Maud G. Bledsoe, Greensboro, North Carolina; Mar- 
garet G. Bledsoe, Washington, D. c . ;  Jeanette B. Bledsoe, Greensboro, 
North Carolina; Individually and Doing Business as Brown-Bledsoe 
Lumber Company, Greensboro, North Carolina, Defendants," and that 
in said action on 24 January, 1946, judgment was rendered against these 
plaintiffs for the sum of $19,289.55, and costs, solely by reason of the 
unlawful and wrongful failurq of the defendant T. C. Coxe to grade or 
properly grade the combination grade shipments of lumber above alleged. 
That cross-appeals were taken from said judgment and on 8 January, 
1947, the United States Circuit Court of Bppeals for the Fourth Circuit 
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affirmed the judgment of the District Court assessing damages of 
$19,289.55 and costs against these plaintiffs as aforesaid, and remanded 
the case to the District Court to enter judgment against the plaintiffs for 
the amount of overcharges in respect to ten cars of combination grade 
Southern Pine Lumber shipped by the said T. C. Coxe to D. Ginsberg & 
Sons, Corona, Kew York, in January and February, 1944, on orders of 
these plaintiffs, in the manner above alleged, in respect to which ship- 
ments the said T. C. Coxe furnished to these plaintiffs invoices and 
certificates of inspection, and which said shipments were either not 
actually graded by said Coxe or if graded they were invoiced by him and 
certificates of inspection furnished by him without regard to the different 
grades of lumber in  said shipments on an arbitrary or fictitious per- 
centage basis in violation of said regulations, and that in said action, 
pursuant to the mandate of the United States Circuit Court of Appeals 
for the Fourth Circuit, judgment was entered against these plaintiffs 
in the said United States District Court on 19 February, 1947, for the 
sum of $3,605.53, for overcharges in respect to said ten cars of lumber, 
solely by reason of the aforesaid wrongful and unlawful violation of said 
regulations by the defendant T. C. Coxe. 

13. That the defendant T. C. Coxe had full notice and knowledge of 
said action and testified as a witness during the trial thereof. 

14. That on 14 January, 1947, these plaintiffs pa$ the first judgment 
aforesaid and interest therein in the sum of $20,446.92, and that on 
21 February, 1947, they paid the second judgment aforesaid and the 
costs of said action in the sum of $3,738.23. 

15. That plaintiffs have also paid attorney's fees and other reasonable 
and necessary expenses in making their defense in said action in the sum 
of $4,252.43, all of said payments having been made on or before 
21 February, 1947. 

16. That by reason of the matters and things above alleged the defend- 
ants are indebted to the plaintiffs in the sum of $28,431.58, with inter- 
est on $20,446.92 at  the rate of 6% per annum from 14 January, 1947, 
and with interest on $7,990.66 at  the rate of 6% per annum from 
21 February, 1947. 

Wherefore, plaintiffs pray that they recover of and from the defend- 
ants, jointly and severally, the sum of $28,437.58, with interest on 
$20,446.92 at  the rate of 6% per annum from 14 January, 1947, and 
with interest on $7,990.66 at the rate of 670 per annum from 21 Febru- 
ary, 1947, together with the costs of this action. 

The defendants interposed a written demurrer to the complaint upon 
the ground that it did not state facts sufficient to constitute a cause of 
action. G. S., 1-127. The court below overruled the demurrer, and the 
defendants appealed, assigning such ruling as error. 
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H i n e s  d? Roren and  R. M.  Robinson for plaintif fs,  appellees. 
Fred J .  Coae a n d  J .  C.  Sedberry  for defendants ,  appellants.  

ERVIN, J. This appeal calls to mind the ancient admonition that 
hard cases form the quicksands of the law. 

Congress adopted the Emergency Price Control Act of 1942 as a 
temporary wartime measure "to stabilize prices and to prevent specula- 
tive, unwarranted and abnormal increases in prices and rents" because 
the stabilization of the national economv was "in the interest of the 
national defense and security and necessary to the effective prosecution 
of the . . . war." Emergency Price Control Act of 1942, sec. 1 ( a )  ; 
50 I T .  S. C. A., Appendix, 901 ( a )  ; Y a k u s  v. Uni ted  Xtates, 321 U. S., 
414, 64 S. Ct., 660, 88 L. Ed., 834. The Act established the Office of 
Price Administration under the direction of a Price Administrator ap- 
pointed by the President, and set up a comprehensire plan for the pro- 
mulgation by the Administrator of regulations or orders fixing the maxi- 
mum prices of commodities and rents in conformity with the standards 
prescribed in the Act. 50 U. S. C. A., bppendix, 901-946. 

As an aid to the enforcement of the Emergency Price Control Act, 
Congress provided certain civil and criminal sanctions. I t  limited crim- 
inal prosecutions to willful violations. 50 U. S. C. A., Appendix, 925 (b) ; 
Bowles  c. A m e r i c a n  Xfores,  139 F.  (2d), 371. But it incorporated in the 
Act a section imposing civil liability upon persons selling commodities in 
violation of regulations, orders, or price schedules prescribing maximum 
prices. As subsequently amended on 30 June, 1944, this section was as 
follows: "If any person selling a commodity violates a regulation, order, 
or price schedule prescribing a maximum price or maximum prices, the 
person who buys such commodity for use or consumption other than in 
the course of trade or business may. within one year from the date of the " ,  

occurrence of the violation, except as hereinafter provided, bring an 
action against the seller on account of the overcharge. I n  such action, 
the seller shall be liable for reasonab.le attorney's fees and costs as deter- 
mined by the court, plus whichever of the following sums is the greater: 
(1)  Such amount not more than three times the amount of the over- 
charge, or the overcharges, upon which the action is based as the court 
in its discretion may determine, or (2) an amount not less than $25 nor 
more than $50, as the court in its discretion may determine: Provided, 
however, That such amount shall be the amount of the overcharge or 
overcharges or $25, whichever is greater, if the defendant proves that 
the violation of the regulation, order, or price schedule in question was 
neither willful nor the result of failure to take practicable precautions 
against the occurrence of the violation. For the purposes of this section 
the paymrnt or receipt of rent for defense-area housing accommodations 
shall be deemed the buying or selling of a commodity, as the case may 
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be; and the word 'overcharge' shall mean the amount by which the con- 
sideration exceeds the applicable maximum price. I f  any person selling 
a commodity violates a regulation, order, or price schedule prescribing a 
maximum price or maximum prices, and the buyer either fails to institute 
an action under this subsection within thirty days from the date of the 
occurrence of the violation or is not entitled for any reason to bring the 
action, the Administrator may institute such action in behalf of the 
United States within such one-year period. I f  such action is instituted 
by the Administrator, the buyer shall thereafter be barred from bringing 
an action for the same violation or violations. Any action under this 
subsection by either the buyer or the Administrator, as the case may be, 
may be brought in any court of competent jurisdiction. A judgment in 
an action for damages under this subsection shall be a bar to the recov- 
ery under this subsection of any damages in any other action against the 
same seller on account of sales made to the same purchaser prior to the 
institution of the action in which such judgment was rendered." Emer- 
gency Price Control Act of 1942, see. 205 (e) ; 50 U. S. C. A, Appendix, 
935 (e).  

Pursuant to the authority conferred upon him by the Act, the Price 
Administrator issued Revised and Second Revised Xaximum Price Regu- 
lation No. 19 establishing maximum prices for "purchases, sales, and 
deliveries of Southern pine lumber for direct mill-shipment." 8 Federal 
Register, 5536; 9 Federal Register, 1162. 

The plaintiffs bought the lumber mentioned in the complaint in the 
course of their trade or business as wholesale lumber dealers. When they 
purchased this timber from the defendant, T. C. Coxe, for prices in 
excess of the ceiling prices fixed by Revised and Second Revised Xaximum 
Price Regulation No. 19, the plaintiffs violated the provisions of section 
4 ( a )  of the Act making it "unlawful for any person . . . in the course 
of trade or business to buy or receive any commodity . . . in violation 
of any regulation or order . . . or of any price schedule" prescribing 
maximum prices. 50 U. S. C. A., Appendix, 904 (a) .  As the plaintiffs 
bought the lumber at  prices exceeding the applicable maximum prices in 
the course of trade or business for resale to others, the Emergency Price 
Control Act deemed them to be in pari delicto with the seller, T. C. Coxe, 
denied them any right to sue the seller, T. C. Coxe, for damages for the 
overcharge, and vested in the Price Administrator alone the right to 
bring an action against the seller, T. C. Coxe, to recoTTer the statutory 
damages for the benefit of the nation as a whole. Emergency Price 
Control Act of 1942, sees. 4 (a ) ,  205 (e) ; 50 U. S. C. A., Appendix, 
904 (a ) ,  925 (e) ; Bozules u. Glick Bros. Lumber Co., 146 F.  (2), 566; 
Armour & CO. 2). Blindman, 73 F.  Supp., 609. 

When they resold the lumber to their customers at  prices in excess of 
the maximum prices fixed by Revised and Second Revised Maximum 
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Price Regulation No. 19, the plaintiffs violated the provisions of section 
4 (a)  of the Act making i t  "unlawful . . . for any person to sell or 
deliver any commodity . . . in violation of any regulation or order . . . 
or of any price schedule" prescribing maximum prices, and thereby 
rendered themselves liable to the statutory damages mentioned in section 
205 (e) of the Act. 50 U. S. C. A., Appendix, 904 (a) ,  925 (e). 

The Price Administrator sued the plaintiffs for the statutory damages, 
and seoured a judgment against them for the total amount of their 
overcharge to their customers. Having satisfied this judgment, the 
 lai in tiffs seek in this action to recover of the defendants the amount of 
such overcharge, and the expenses incurred by the plaintiffs in defend- 
ing the Price Administrator's suit. They concede that they have no 
right to maintain an action for these items under the Emergency Price 
Control Act, but say that their complaint states a good cause of action 
under the common law rule that "one compelled to pay damages on 
account of the negligent or tortious act of another has a right of action 
against the latter for indemnity." 42 C. J. S., Indemnity, see. 21. 

At first blush, the complaint seems to make a just appeal to the judicial 
conscience. Like Adam, the plaintiffs have offended through the fault 
of another. I t  may even be plausibly asserted that the lam must afford 
the plaintiffs the relief they ask if it is to approach close enough to 
justice to touch the hem of her garment. Rut we think that this argu- 
ment gazes at  the comparatively unimportant affairs of the parties liti- 
gant, and blinks at  the vastly important principle of public policy 
involved in the Emergency Price Control Act. 

When all is said, the plaintiffs are attempting to transfer from them- 
selves to the defendants a punishment visited upon the plaintiffs on 
account of their own violation of a general statute enacted by the law- 
makers of the nation to aid the country in effectively prosecuting the 
Second World War against her armed enemies. The plaintiffs were not 
assessed treble damages in the Administrator's suit. They were held lia- 
ble for their overcharge alone. Congress clearly intended that the plain- 
tiffs should not escape the payment of this overcharge in spite of the fact 
that they relied on invoices and certificates of inspection furnished by the 
defendant, T. C. Coxe, and that they acted in good faith and without 
any intention to violate any existing maximum price schedule when they 
resold the lumber to their customers at  prices in excess of the ceiling 
prices established by Revised and Second Revised Maximum Price Regu- 
lation No. 19. This is true because section 205 (e) of the Emergency 
Price Control Act imposed upon sellers absolute liability for the amounts 
of their overcharges regardless of their good faith. Under the Act, good 
faith on the part of a person selling a commodity a t  a price above the 
established ceiling was immaterial, except as a partial defense under the 
provision reducing the statutory damages from three times the amount 
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of the overcharge to the amount of the overcharge if he proved "that the 
violation of the regulation, order, or price schedule in question was 
neither wilful nor the result of failure to take practicable precautions 
against the occurrence of the violation." 50 U. S. C. A., Appendix, 
925 (e) ; Star Steel Supply Co. v. Bowles, 159 F. (2d), 812; Crary v. 
Porter, 157 F. (2d), 410; Bowles v. Indianapolis Glove Co., 150 F. (2d), 
597; Bowles v. Hasting, 146 F. (2d), 94; Bowles v. Franeschini, 145 F. 
(2d), 510; Brown v. C u m m i m  Distilleries Corporation, 53 F. Supp., 659. 

Congress decreed that well intentioned sellers, of commodities should 
act at  their peril in so far  as liability for their overcharges was con- 
cerned because it realized that such course was essential to the accom- 
plishment of the purposes of the Emergency Price Control Act. I t  knew 
that "innocent non-conformity with the Price Control Act was as infla- 
tionary and as damaging to competitors and the public as guilty non- 
conformity." Brown v. Hecht Co., 137 F. (2d), 689. I t  considered that 
occasional hardship to one who honestly and intelligently endeavored to 
comply with the Act was not too high a price to pay for the protection 
of the whole nation against inflation. Bowles 21. American Stores, supra 
(139 F. (2d), 379). 

I f  the Court should permit the plaintiffs to recover of the defendants 
upon the complaint here questioned, i t  would, in final result, exempt the 
plaintiffs from the consequences of their own noneonformity with the 
Emergency Price Control Act, and impose upon the defendants responsi- 
bility for both their own offending and that of the plaintiffs. Thus the 
plaintiffs would go unwhipped of justice, and the defendants would suffer 
double penalties, notwithstanding the plainly expressed intent of Con- 
gress to the contrary. Moreover, the court could not uphold the right of 
the plaintiffs to maintain the action set forth in their complaint without 
setting at  naught the salutary rule that the law will not lend its aid to 
those who found their claim for relief upon their own unlawful acts. 
Brown v. Brown, 213 N.  C., 347, 196 S. E., 333; Wheeler v. Bank, 209 
N.  C., 258, 183 S. E., 269; Bean v. Detective Co., 206 N.  C., 125, 173 
S. E., 5 ;  S t d e r  v. Lewey, 176 N.  C., 448, 97 S. E., 398; Lloyd v. R. R., 
151 N. C., 536, 66 8. E., 604, 45 L. R. A. (N. S.), 378. 

We conclude, therefore, that the complaint fails to state facts sufficient 
to constitute a good cause of action, and that the court below ought to 
have sustained the demurrer. 

We prefer to rest our decision upon the Emergency Price Control Act 
itself, and the well settled principle of law mentioned above. But the 
same result might well be reached by applying to the facts alleged the 
interpretation put upon the relevant regulation of the Price Adminis- 
trator by the Circuit Court of Appeals for the Fourth Circuit when i t  
decided the appeals in the action of the Administrator against the plain- 
tiffs. Porter v. Bledsoe, 159 F. (2d), 495. 
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F o r  the  reasons given, the judgment of the  court below overruling t h e  
demurre r  is 

Reversed. 

W. E. BONEY, ON BEHALF OF HIMSELF A K D  ALL OTHER CITIZENS AND TAX- 
PAYERS OF THE CITY O F  KINSTON, NORTH CAROLINA, V. BOARD OF 
TRUSTEES OF KINSTON GRADED SCHOOLS, A BODY POLITIC AND 

CORPORATE AND CREAW UNDER THE PROVISIONS OF CHAPTER 96 OF THE 

PUBLIC LAWS OF N O R ~ H  CAROLINA OF 1899; THE CITY O F  KINSTOX. A 

MUNICIPAL CORPORATIOX; THE BOARD O F  ALDERMEN O F  THE CITY 
O F  KINSTON ; AND GUY ELLIOTT, MAYOR. 

( R l e d  4 June, 1948.) 
1. Schools 5 9e- 

Article IX, see. 5, of the N. C. Constitution sets apart school property 
and revenue for the support of the public school system and proscribes 
the diversion of such property and revenue t o  any other purpose. 

The maintenance of an athletic field and playground is a proper use of 
school funds, since physical training is a legitimate function of education. 

3. Cbnstitutional Law Fj 10b- 
Reasonable doubt as  to the constitutionality of a legislative enactment 

is  to be resolved in faror of the lawful exercise of their power by the 
representatives of the people. 

4. Schools Fj 9e-TPansfer of school property t o  coterminous municipality 
held not  diversion in view of statutory and  contractual obligation tha t  
property be used for  school athletics. 

Under legislative sanction (Chap. 544, Session Laws of 1947) a graded 
school district entered into an agreement with a municipality whose 
boundaries were practically coterminous, under which the district, without 
monetary consideration. was to transfer in fee to the municipality a tract 
of school property used as  a playground, and the municipality wa. to 
construct thereon an athletic stadium and grant the graded schools of the 
district free and unlimited use of the stadium and grounds during the 
school term except --hen required for regularly scheduled games of a pro- 
fessional baseball association. Held: The transfer of the property by the 
district is based upon a valuable consideration, and since the rights of 
school children to use the stadium are superior to those of the citizens of 
the municipality in general, and school use is unlimited except for the 
unimportant restriction, the transfer does not constitute a diversion of 
school property in contravention of Article IX, see. 5, of the K. C. Consti- 
tution. Further, provision of the act that  rules and regulations governing 
the time and use of the stadium should be promulgated by joint resolution 
of the municipal and the school board does not alter this result, since the 
right of the graded schools to use the property can be safeguarded by the 
school board, and such use is protected by the agreement, the statute and 
the right to resort to the courts. 
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APPEAL by plaintiff from Steuens, J., in Chambers, 9 February, 1948, 
i n  action in the Superior Court of Lenoir County. 

The Board of Trustees of the Kinston Graded Schools is a body politic 
and corporate charged with the public duty of providing an adequate 
public school system for children residing in  the Kinston Graded School 
District, a political subdivision of the State. The boundaries of this 
school district are practically conterminable with those of the City of 
Kinston, a municipal corporation of Lenoir County. 

The Board of Trustees of the Kinston Graded Schools is the owner in 
fee simple of a tract of land situated near the Kinston High School in 
the City of Kinston, which i t  bought in 1937 from Mrs. Sadie Grainger 
Pierce for $8,500. F o r  conreiiience of narration this land is hereafter 
called the Pierce property. The Board of Trustees purchased this prop- 
erty for an  athletic field and playground for the children attending the 
Killston Graded Schools. E r e r  since its acquisition, i t  has been used 
for such purpose. But  during these times, the Board of Trustees of the 
Kinston Graded Schools has been, and still is, without funds with which 
t o  construct on this land an  athletic stadium required to meet the reason- 
able athletic and recreational needs of the Kinston Graded Schools. 
Consequently, the property is virtually ~mimproved. I t  wiIl not be 
expedient for  some years for the Kinston Graded SchooIs to undertake to 
borrow money for the erection of the needed stadium because "such course 
would hamper the construction of necessary additional school buildings." 

The General Assembly of 1947 enacted two statutes bearing directly 
upon the matter in controversy. By chapter 397 of the Session Laws of 
1947, the Legislature authorized the City of Kinston to erect and main- 
ta in  an athletic stadium "upon lands owned by i t  and forming a part of 
its system of public parks," and to issue its bonds in a principal amount 
not exceeding $150,000 to defray the cost of constructing such stadium, 
and to levy a tax for paying the principal and interest on such bonds, in 
case wcli action on its part  was first "approved by a majority of the 
qualified voters of the City of Kinston a t  a special election" called by its 
Council. B y  chapter 544 of the Session Laws of 1947, the General 
,~scembly empowered the Board of Trustees of the Kinston Graded 
Schools to  convey the Pierce property to the City of Kinston in fee 
simple and without monetary consideration as "a part  of the system of 
parks of the City of Kinston" and as the site for  the projected athletic 
stadium in the event the proposal to issue bonds for the erection of the 
stadium was first approved by the qualified voters of the City of Kinston 
a t  the special election held under chapter 397 of the Session Laws of 
1947, and in the further event that  a written agreement was first entered 
into between the Board of Trustees of the Kinston Graded Schools and 
the  City of Kinston making the athletic stadium and the Pierce land 
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available without charge "for all reasonable use by the Kinston Graded 
Schools for athletic and recreational purposes." 

On 28 October, 1947, the special election was conducted in the City of 
Kinston in  conformity to chapter 397 of the Session Laws of 1947. At 
this election, an  overwhelming majority of the qualified voters of the 
City of Kinston cast their ballots in favor of the proposition to authorize 
the City of Kinston to erect and maintain an athletic stadium "upon 
lands owned by i t  and forming a part of its system of public parks," and 
to issue its bonds in a ~r inc ipa l  amount not exceeding $150,000 to defray 
the cost of erecting such stadium, and to levy a tax for paying the prin- 
cipal and interest on such bonds. 

After the result of the special election had been duly determined and 
declared, the Board of Trustees of the Kinston Graded Schools and the 
City of Kinston undertook to carry out a written agreement made by 
them in pursuance of the provisions of chapter 544 of the Session Laws 
of 1947 to effectuate the statutory purpose of making the contemplated 
stadium and the Pierce property available without charge "for all reason- 
able use by the Einston Graded Schools for athletic and recreational 
purposes." By this contract, the Board of Trustees of the Einston 
Graded Schools bound itself to convey the Pierce land to the City of 
Kinston in fee simple and without monetary consideration to the end 
that it might become a part of the system of public parks of the City of 
Kinston and to the further end that it might be used as the site of the 
proposed athletic stadium. The City of Einston obligated itself by this 
agreement to build and maintain the projected stadium on the Pierce 
property a t  its own expense, and to permit the Kinston Graded Schools 
to use such stadium and its site "without rent or other charge therefor, 
during the time from the beginning until the end of each respective 
school term, for athletic, instructional, and recreational purposes, when 
such use shall not conflict or interfere with regularly scheduled games of 
professional baseball played in connection with the activities of a pro- 
fessional baseball association holding a lease upon said stadium and 
grounds7' from the City of Kinston. The City of Kinston further bound 
itself by its contract with the Board of Trustees of the Kinston Graded 
Schools to reconvey the Pierce land to such Board of Trustees in fee 
simple and without monetary consideration in case the proposed stadium 
is destroyed by fire or other casualty and the City of Einston fails for a 
period of five years to make a new stadium "available for the use of 
the Kinston Graded Schools as provided in this agreement." 

W. E. Boney, a taxpaying resident of the City of Einston and of the 
Einston Graded School District, brought this action against the Board 
of Trustees of the Einston Graded Schools, the City of Kinston, the 
Board of Aldermen of the City of Einston, and Guy Elliott, the Mayor 
of the City of Kinston, alleging that the written agreement between the 
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city and the school trustees is void in law because chapter 544 of the 
Session Laws of 1947 contravenes Article IX, Section 5, of the North 
Carolina Constitution, and asking a perpetual injunction against the 
defendants to prevent the proposed conveyance of the Pierce property to 
the City of Kinston and to prevent the City of Kinston from construct- 
ing the contemplated athletic stadium on such property. 

Upon application of the plaintiff, a temporary restraining order was 
issued, and a notice to show cause why an injunction should not be 
granted as prayed was served on the defendants. On the return day, 
Judge Stevens heard the testimony of the parties, found that the right 
of the Kinston Graded Schools to use the proposed stadium without 
charge constituted "full and adequate value for the conveyance of the 
land," concluded that chapter 544 of the Session Laws of 1947 is a 
valid exercise of legislative power, and rendered judgment dissolving the 
restraining order and dismissing the action. The plaintiff thereupon 
appealed. 

H .  P. Whitehurst and R. E. Whitehurst for plaintiff, appellant. 
R. A. Whitaker, F. E. Wallace, a d  George B. Greene for defendants, 

appellees. 

ERVIX, J. I t  will conduce to clarity of understanding to note and 
emphasize at the outset that the issuance of the bonds and the imposition 
of the tax mentioned in chapter 397 of the Session Laws of 1947 will not 
impinge upon the inhibition of Article VII ,  Section 7, of our Constitu- 
tion because they have been expressly sanctioned by a vote of the majority 
of the qualified voters of the City of Kinston. Moreover, the plaintiff 
properly concedes that the establishment and maintenance of an athletic 
stadium for use "in connection with the athletic activities of the city's 
public park system" constitutes a public purpose within the meaning of 
Article V, Section 3, of our organic law prescribing that "taxes shall be 
levied only for public purposes." Nash v. Tarboro, 227 N. C.. 283, 
42 S. E. (2d), 209; Atkins 2). Burha*, 210 N .  C., 295, 186 S. E., 330;  
Adams v. Durham, 189 N.  C., 232, 126 S. E., 611; 173 A. L. R., 415. 
Since the validity of the proposed lease of the projected athletic stadium 
by the City of Kinston to some professional baseball association is not 
put directly in issue in this action, we resist the temptation to consider 
that matter, and refrain from expressing any opinion in regard to it. 

The case at  bar presents this precise problem for solution: Does 
chapter 544 of the Session Laws of 1947 authorizing the Board of 
Trustees of the Kinston Graded Schools to convey the Pierce property 
t o  the City of Kinston in fee simple and without monetary considera- 
tion for use as a part of the system of public parks of the City of 
Einston and as the site for the contemplated athletic stadium conflict 
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with the provision of Article IX, Section 5, of the North Carolina 
Constitution that "all moneys, stocks, bonds, and other property belong- 
ing to a county school fund . . . shall be faithfully appropriated for 
establishing and maintaining free public schools in the several counties" 
of the State? 

None of the former decisions of this Court interpreting this constitu- 
tional provision involved any question similar to that raised by the 
present record. Carter v. R. R., 126 X. C., 437, 36 S. E., 14;  Board of 
Educa t ion  2;. Henderson, 126 K. C., 689, 36 S. E., 158; Bearden v. 
F u l l a m ,  129 N.  C., 477, 40 S. E., 204; 19. a. X a u l t s b y ,  139 K. C., 583, 
51 S. E., 956; I n  re Wigg ins ,  171 N .  C., 372, 88 S. E., 508; Board of 
Educa t ion  v. High Poin t ,  213 N. C., 636, 197 S. E., 191. So we must 
glean its meaning from the words in which i t  is couched. 

I t  is manifest that Article IX, Section 5, of the Constitution mas 
designed in its entirety to secure two wise ends, namely: (1) To set 
apart the property and revenue specified therein for the support of 
the public school system; and (2) to prevent the diversion of public 
school property and revenue from their intended use to other purposes. 

The Pierce property was bought by the public school authorities with 
public school funds. I t  has hitherto been set apart by these authorities 
for the use of the children attending the Kinston Graded Schools as an 
athletic field and playground. Without doubt, this is a proper public 
school use, for physical training is a legitimate function of education. 
We affirm the soundness of the concept of education expressed by the 
Montana Supreme Court in  this language: '(By its voluntary act, the 
state has assumed the function of education primarily resting upon the 
parents, and by laws on compulsory education has decreed that the 
custody of children be yielded to the state during the major portion of 
their waking hours for five days a week, and, usually, nine months in the 
year. I n  doing so, the state is not actuated by motives of philanthropy 
or charity, but for the good of the state, and, for what it expends on 
education, it expects substantial returns in good citizenship. With this 
fact in mind, it is clear that the solemn mandate of the Constitution is 
not discharged by the mere training of the mind; mentality without 
physical well-being does not make for good citizenship-the good citizen, 
the man or woman who is of the greatest value to the state, is the one 
whose every faculty is developed and alert. Education may be particu- 
larly directed to either mental, moral, or physical powers or faculties, 
but in its broadest and best sense it embraces them all." H c S a i r  v. 
School District N o .  I of Cascade County ,  87 Mont., 423, 288 P., 188, 
69 A. L. R.. 866. 

This case provokes a judicial regret that practical considerations 
sometimes prevent the lawmakers from legislating upon the theory that 
a straight line is the shortest distance between two points in law as well 
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as in geometry. Assuredly, nothing in our Constitution denies to the 
General Assembly power to enact appropriate statutes authorizing a 
legally established public school district to issue bonds or to levy taxes 
for the establishment and maintenance of an athletic stadium for its 
students upon land owned and controlled by it when authorized so to do 
by a vote of the majority of the qualified voters in the school district. 
N. C. Const., Art. V I I ,  sec. 7 ;  47 Am. Jur., Schools, sec. 7 5 .  

Here, however, the Legislature shunned any attempt to satisfy the 
needs of the Kinston Graded Schools for an adequate athletic stadium 
for the use of its students by direct means because of a desire to "serve 
the needs of both the City of Kinston and the Kinston Graded Schools" 
and because of a fear that imposing a debt for such purpose upon the 
taxpayers and property of the school district might later "hamper the 
construction of necessary additional school buildings" in the school dis- 
trict. But it has authorized virtually the same voters in approximately 
the same territory to impose such a debt upon practically the same tax- 
payers and property by issning bonds and levying taxes for substantially 
the same purpose in the name of the City of Kinston, another political 
subdivision of the State. The consunzmation of the legislative plan 
conteniplates that the Board of Trustees of the Kinston Graded Schools 
shall convey ito athletic field and playground to the City of Kinston in 
fee simple and without monetary consideration, and that the City of 
Kinston shall d e ~ o t e  such property to use as a part of its system of 
public parks and as the site of the proposed athletic stadium. 

This indirect approach to the problem has given rise to the somewhat 
perplexing question as to whether chapter 544 of the Session Lams of 
1947 authorizing the Board of Trustees to convey the land at issue to the 
City of Kinst011 for these purposes infringes upon Article IX, Section 5, 
of the Constitution by permitting school property to be diverted from 
its intended use to other objects. 

The task of judging the validity of this statute must be .performed in 
t l ~ e  light of the established principle that any reasonable doubt as to 
the constitutionality of a legislative enactment is to be resolved in favor 
of the Iawful exercise of their power by the representatives of the people. 
Glenn v. Board  of Educa t ion ,  210 K. C., 525, 187 S. E., 781 ; Albertson 
v. d lber t son ,  207 N.  C., 547, 178 S. E., 352. When chapter 544 of the 
Session Laws of 1947 is tested by this cardinal rule of construction, it 
can be said that the supposed diversion of the school property is apparent 
rather than real, and that the statute harmonizes with the constitutional 
provision here considered. 

The proposed conveyance will divest the Board of Trustees of the 
Kinston Graded Schools of its legal title to the Pierce property, but it 
will not result in any substantial diversion of the land from its intended 
use for athletic purposes by the children attending the Kinston Graded 
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Schools. This is so because the statute stipulates that the proposed 
stadium and its site shall be subject to "all reasonable use by the Kinston 
Graded Schools for athletic and recreational purposes," and because the 
written agreement between the school trustees and the City of Kinston 
provides that the Kinston Graded Schools shall have free and unlimited 
use of the projected stadium and the grounds during the school term, 
except when the same are required for use by a professional baseball 
association in connection with the playing of its regularly scheduled 
games. As most of these baseball games will be played during school 
vacation, this restriction upon the use of the stadium and grounds by the 
Kinston Graded Schools seems unimportant. 

When all is said, the Kinston Graded Schools are exchanging a prac- 
tically unimproved $8,500 tract of land for the right to the substantial 
use of a $150,000 stadium. Hence, the contemplated conveyance is based 
upon a valuable consideration. Institute v. Mebane, 165 N .  C., 644, 
81 S. E., 1020. The correctness of this observation is not affected by the 
fact that virtually all of the school children in question are citizens of the 
City of Kinston for the statute and the contract confer upon such chil- 
dren rights superior to those enjoyed by the citizens of the municipality 
in general. 

I n  conclusion, we wish to observe that the right of the Kinston Graded 
Schools to use the Pierce property and the stadium to be erected by the 
City of Kinston thereon is not rendered illusory in a legal sense because 
section 2 of chapter 544 of the Session Laws of 1947 provides that "the 
rules and regulations governing the time and use of such athletic stadium 
and grounds by the Kinston Graded Schools" shall be promulgated and 
enforced "by a joint resolution passed by a majority in number of the 
members of each board." This is true because the statute makes it plain 
that the right of the Kinston Graded Schools to the reasonable use of the 
projected stadium and its site shall be unlimited in time, and because 
the written agreement between the school trustees and the City of Kin- 
ston given legislative efficacy by the statute spells out in detail the right 
of the Kinston Graded Schools to the free use of the stadium and its site. 
Certainly, this agreement cannot be altered, and rules and regulations 
inconsistent with i t  cannot be promulgated without the consent of a 
majority of the members of the Board of Trustees of the Kinston Graded 
Schools. I t  necessarily follows that plenary power rests in the school 
trustees to protect their rights in the premises. Moreover, the written 
agreement specifies that the land is to be reconveyed to the school trustees 
in  the eventuality that the proposed stadium is destroyed by fire or other 
casualty and another stadium is not made available to the Einston 
Graded Schools by the City of Kinston. Besides, the courts will always 
be open to prevent any unconstitutional diversion of the right of the 
Einston Graded Schools to the use of the property in question. 
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F o r  t h e  reasons given, the  judgment rendered i n  the court  below i s  
Affirmed. 

DUKE POWER COMPANY v. HARGROVE BOWLES, TREASURER OF THE 

CITY O F  GREENSBORO. 

(Filed 4 June, 1948.) 
1. Taxation 3 14- 

While the term "privilege tax" includes franchise taxes as  well a s  
license taxes, a franchise is a special kind of privilege constituting a prop- 
erty right, which is ordinarily transferable and exclusive, and involves 
the use of public facilities. 

2. Sarne- 
The word "privilege" is too broad, per se, as  a classification for taxa- 

tion. but is usually particularized into licenses and franchises in classify- 
ing businesses for taxation, and a s  nsed in our taxing statutes, the term 
"privilege tax" does not ordinarily include franchise taxes. 

3. Taxation 3 Z7: Municipal .Corporations 3 4% 
The power granted the City of Greensboro by Sec. 50, Chap. 37, Private 

Laws of 1923, to impose franchise taxes is not Iimited by Sec. 203 ( 5 ) ,  
Chap. 445, Public Laws of 1933 ( G .  S., 105-116 (6)  ),  to the amount of 
municipal franchise taxes levied a t  the time of the enactment of the gen- 
eral statute, since the general statute imposes the limitation upon "privi- 
lege or license" taxes, which in its context does not include franchise 
taxes, i t  being apparent that  the Legislature would have used the term 
"franchise" eo nomine if i t  had intended to include franchise taxes within 
the limitation. 

4. Statutes  § 13- 

Repeal by implication is not favored, and a general statute which has 
no repealing clause will not repeal a prior local statute unless the legisla- 
tive intent to  supersede the prior statute is clear. 

DEFENDANT'S appeal  f rom Armstrong, J., 1 2  April,  1948, Civil Term,  
GIJILFORD Superior  Court.  

T h i s  su i t  arose out  of a controrersy between the  plaintiff Company 
and t h e  C i t y  of Greensboro over the  imposition of a franchise t ax  f o r  t h e  
fiscal year  1947-1948, great ly exceeding t h e  franchise t a x  theretofore 
imposed. T h e  plaintiff, contending t h a t  the  t a x  imposed mas i n  excess 
of the  maximum l imi t  established by  the  Publ ic  Laws, paid the  t a x  under  
protest and  sued f o r  refund of the  excess. T h e  parties having waived 
j u r y  t r ia l ,  t h e  case was submitted to  Armstrong, J., a t  the  1 2  April,  
1948, Civi l  T e r m  of Guilford upon the pleadings and admissions, a n d  
s t ipulated facts  appearing i n  the  record. 
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Decision must rest upon the construction of pertinent, possibly inter- 
dependent statutory laws in force at  the time the tax was ~mposed, par- 
ticularly the private statutes authorizing the City of Greensboro to levy 
a franchise tax upon the plaintiff with respect to the privilege granted 
and the Public Laws which plaintiff claims modify and limit that author- 
ity. Therefore, an attempt will be made to set out these laws in the 
chronological order of their enactment, along with the history of the 
imposition of the tax from year to year, in parallel statement. 

Such bearing as the nature and extent of the chartered or franchised 
activities and operations of the plaintiff and the facilities of the munici- 
pality utilized may have upon the question mill be summarized from the 
record where important, and stated in the proper connection. 

The defendant municipality derives its authority for the imposition 
of the tax from Chapter 37, Private Laws of 1923, particularly Section 
50. Section 50 is too long for reproduction in its entirety, but pertinent 
provisions are summarized : 

I t  provides in substance (and in phraseology where that is important), 
that no franchise shall be granted by the City until the question has been 
submitted to a vote of the qualified elertors of the City and approved by 
the majority vote; that the franchise shall not exceed 50 years in dura- 
tion; reserves the right to compel performance with full superintendence, 
regulation and control within the police powers given the City; provides 
that the specific grant shall be put in the form of an ordinance and that 
certain specified rights and obligations shall be therein expressed; and 
further provides : 

". . . that any and all rights, privileges and franchises that have 
been heretofore, or that may be hereafter, granted to or held by any 
person, firm or corporation, in the streets, alleys, sidewalks, public 
grounds or places in said city, shall be subject to a tax by said city 
in such amount as the council may think to be just, separate from 
and in addition to the other assets of such person, firm or corpora- 
tion, and in addition to a license tax, and the council may require the 
rendition and assessment thereof accordingly: . . ." 

Under this authority the City, having come to terms with plaintiff's 
predecessor, entered into an agreement taking the form of a contract and 
incorporated in the City ordinance and in compliance with the statute the 
question was submitted to the qualified voters and the issuing of the 
franchise was approved; and on 30 January, 1929, the franchise was 
granted to  lai in tiff's predecessor, or to put it technically, the proposed 
franchise, through the approval by referendum, became effective. Subse- 
quently the separate franchised activities became merged; and by con- 
tract with the City, trackless trolleys have become substituted for street 
railways. 



S. C.] S P R I N G  TERM, 1948. 145 

The plaintiff, successor in title to the franchise rights of the former 
corporation, to whom the franchise was given 30 January, 1929, is 
engaged in the business of furnishing and selling electricity, electric 
light, current, power and gas, and operating trackless trolleys and busses 
in the City of Greensboro and other territory. 

Under the 1923 law, above cited, the City of Greensboro levied and 
assessed on the plaintiff and its predecessors in title a franchise tax of 
$5,000 per annum from 1929 to 1935, inclusive. I n  1936 the franchise 
tax was increased to $7,500 by appropriate ordinance. The plaintiff 
paid to the City the franchise tax of $7,500 down to the year 1946; and 
on 26 June, 1947, paid $7,500 of the franchise tax levied for the fiscal 
year 1947-1948. On 15 July, 1947, after notice, an ordinance was 
;,assed further increasing the franchise tax to $15,000 a year. On 
24 July, 1947, the plaintiff, under written protest, paid to the defendant 
the remaining sum of $7,500 imposed for the fiscal year 1947-1945 and 
1.1,omptly made a written demand for its refund; and sought judgment 
for that amount with interest; G. S., 105-406. 

At the time the 1923 statute, authorizing the municipal tax, was 
passed the State did not impose a separate franchise or privilege tax 
upon companies furnishing electricity, gas and transportation. Section 
S3a, Chapter 101, Public Laws 1925, for the first time imposed an annual 
tax of one per cent on the gross revenues from such business and put these 
corporations in a separate classification. Section 203, Chapter 345, 
Public Lams 1929, increased the tax to two per cent, without any provi- 
sion of the law affecting the Private Laws of 1923, containing the City's 
authority to tax. By Section 203, Chapter 427, Public Laws 1931, the 
State tax was again increased to five per cent. I n  Section 203, Chapter 
445, Public Laws 1933, the tax was increased to six per cent; and a 
limitation was pIaced on the amount of privilege or l ice~zse tax which 
a municipality might impose on such corporations. The pertinent 
section, 203 ( 5 ) ,  is as follows : 

"(5) Companies taxed under this section shall not be required to 
pay the franchise tax imposed by section two hundred ten or two 
hundred eleven of this article, and no county shall impose a fran- 
chise or privilege tax upon the business taxed under this section, and 
no city or town shall impose a greater privilege or license tax upon 
such companies than that which is now imposed by any such city 
or town." 

This limitation remained the same in Chapter 371, Public Laws 1935, 
hut was modified in Section 203 (6),  Chapter 127, Public Laws 1937, and 
made to read as follows : 

"(6) Companies taxed under this section shall not be required to 
pay the franchise tax imposed by section two hundred ten or two 
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hundred eleven of this article, unless the tax levied by sections 
two hundred ten and two hundred eleven of this article exceed 
the tax levied in this section, and no county shall impose a franchise 
or privilege tax upon the business taxed under this section, and no 
city or town shall impose a greater privilege or license tax upon such 
companies than the aggregate privilege or license tax which is now 
imposed by such city or town." 

I t  is thus incorporated in Section 203 (6), Chapter 158, Public Laws 
of 1939,-the Permanent Revenue Act,-and is now codified as G. S., 
105-116 (6). 

The contention of the plaintiff is that the several Public Laws cited 
above operated to repeal or modify the Private Laws of 1923 so as to 
limit the authority of the City to impose a greater franchise tax than 
that imposed prior to their enactment. I t  is necessary to compare the 
1939 Act with the previously existing Private Laws of 1923, critically in 
point, to settle that question. 

I n  making up the case on appeal it was agreed between the parties 
that "the sole question involved in this action is whether the City of 
Greensboro was authorized under existing laws to levy the tax upon the 
plaintiff that the plaintiff now seeks to have refunded." 

Judge Armstrong, being of the opinion that upon the facts presented 
the plaintiff was entitled to the refund demanded, entered a judgment 
to that effect, from which the defendant appealed. 

W. S. O'B. Robinson,  Jr., and  R. 211. R o b k o n  for plaintif f ,  appellee. 
H e r m a n  C. W i l s o n  and Brooks,  X c L e n d o n ,  B r i m  & Holderness for 

defendant ,  appellant.  

SEAWELL, J. Section 50 of Chapter 37, Private Laws of 1923, confers 
on the City of Greensboro the power to grant a franchise of the sort 
concerned in  this controversy, and provides that i t  "shall be subject to 
a tax by said City in such amount as the council may think to be just" 
and "in addition to a license tax." 

The plaintiff is operating under a franchise granted under this author- 
ity to a predecessor in title. Prior to 1933 the tax rate was advanced 
from $5,000 to $7,500 for the fiscal year;' and in 1947 the city council, 
by appropriate ordinance, further increased the tax rate to $15,000. 
There is no question raised as to whether the tax is excessive or unjust. 
The appellee contends that the authority of the municipality to increase 
the tax beyond the prior amount is divested by operation of Section 
203 ( 5 ) ,  Chapter 445, Public Laws of 1933, and successive statutes of 
similar import (the legislative history of which is above set out), finally 
incorporated in the Permanent Revenue Act of 1939, and now appearing 
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in  that Act, as codified in the General Statutes, as Section 105-116, Sub- 
section 6. For convenience of comparison we requote the pertinent part 
of this subsection : 

'(. . . no county shall impose a franchise or privilege tax upon the 
business taxed under this section, and no city or town shall impose 
a greater privilege or license tax upon such companies than the 
aggregate privilege or license tax which is now imposed by any such 
city or town." 

Xote that the prohibition against the franchise tax is against the 
county, and not against the municipality. 

The applicability of this statute as a limitation on the authority given 
under the 1923 law, either by modification or partial repeal of that 
statute, is the sole question before us. 

I t  may be said that decision turns upon the meaning and content to 
be assigned to the word "privilege," twice used in the subsection invoked 
i n  support of the contention that the City of Greensboro has no longer 
power to tax the plaintiff's franchise as attempted. Had the Legislature 
used the word '(franchise," which appellee asks us to find implied in the 
term "privilege," the grammatical sense would not be ambiguous. 

We quite agree that the result should not be made to depend on a play 
upon words, but doubt whether observance of that propriety works to 
appellee's advantage. 

The franchise tax is a privilege tax, and so is the license tax,-both are 
so recognized in our revenue laws. Compare G. S., 105-114 (franchise 
tax) and G. S., 105-33 (license tax). But the word "privilege" as so 
applied is too broad, per se, to yield the distinctions necessary to support 
a practical system of levy. I n  our system the tax is not levied on the 
simple classification of the subjects as a "privilege tax," nor does that 
sort of classification obtain as a basis of levy in any other system of 
which we are aware. Kecessary regard for the nature and magnitude 
of the privilege taxed, the relative financial returns to be expected of the 
business or activities under franchise, and the burden put on government 
in regulating, protecting and fostering the enterprise demands and re- 
ceives a finer classification as essential to a fair amortionment of the 

1 A 

tax burden and the propriety of the rate imposed. There could scarcely 
be conceived a wider difference within any such general classification 
than exists between an ordinary occupational license and a franchise and 
the range of activities which the latter usuallv includes. That fact must 

u 

be borne in mind in any attempt to find the legislative intent in using 
the word ('privilege" within the classification. 

The term "privilege" as applied to the tax, contextually un- 
aided, cannot be arbitrarily construed to mean or to include, ex vi termini, 
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a franchise tax on every occasion of its use in  the scheduled divisions 
of taxable subjects; a n d  to assign the word such an  office would lead to 
confusion. 

Subsection 6, supra, comprises a single sentence. Grammatically con- 
strued, even without comparison with other sections of the same schedule 
which are presently cited, i t  is not favorable to appellee's contention. 
We find that  counties are prohibited from levying "a franchise or privi- 
lege tax" upon the subject of the State tax;  but in  the clause relating to 
municipalities the reference is to "privilege or license tax" without a 
like specific reference to "franchise tax." The contrast in the use of the 
more definitive term franchise in the one connection and its omission 
in the other is of substantial significance. 

There are other contextual indications supporting the view that the 
omission was advisedly made. Examination of the limitations imposed 
on county and municipal taxation of franchises taxed by the State in 
Schedule C discloses that  elsewhere where the power to levy tax on the 
franchise is taken away from the municipality, or in any way limited, 
the term "franchise" is expressly used. I n  Subsection 105-115 ( f ) ,  the 
section immediately preceding, we find: "No county, city or town shall 
levy a license, franchise or privilege tax on the business taxed under this 
section;" in  Sec. 105-117 ( 3 ) )  immediately following, "No county, city or 
town shall impose any franchise or privilege tax on the business taxed 
under this subject ;" in Section 105-119 (5 )  (b )  ; "Counties shall not lery 
a franchise, privilege, or license tax on the business taxable under this 
section and municipalities may levy the following license tax;" in  
Section 105-121 (5))  "Companies paying the tax levied in  this section 
shall not be liable for franchise tax on their capital stock, and no county, 
city, or town shall be allowed to impose any additional tax, license, or 
fee, other than ad valorem taxes." Section 105-122 (5 ) )  "Counties, cities 
and towns shall not levy a franchise tax on corporations taxed under this 
section." 

There is a special significance attached to the character and place- 
ment of these prohibitions, the express use of the word franchise in them, 
and its omission in  the limitation provided in Subsection 105-116 (6),  
since, while counties and cities do offer some facilities with respect to 
carrying on the business described and taxed by the State, in other 
sections, their part in i t  is comparatively small; whereas, as to the 
business covered by the franchise in Section 105-116, completely localized 
and catering to business and traffic built up within the town, and using 
facilities provided by the municipality at  the expense of the taxpayers 
in that community alone, the municipal contribution to the growth, 
prosperity and financial success of the franchised enterprise, and there- 
fore, the value of the franchise, is vastly larger than that  of the State. 
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There is another reason perhaps as conlpelling why the simpler term 
privilege tax is inadequate to imply a franchise tax in the connection 
used, and this lies in the nature of the franchise as distinguished from 
simpler privilege or license taxes in legal usage. 

As a privilege, a franchise is a special kind of privilege,-and i t  is 
more. ,4 franchise tax of this sort when granted is of itself a property 
right and ordinarily is transferable. I t  runs for a definite period, usually 
with mutual obligations and appropriate sanctions. ' I t s  activities are 
on a major scale; and basic privileges going with the grant involve the 
use of facilities furnished by the municipality through taxation of the 
inhabitants and often in derogation of their privileges. VThen all the 
normal services to the town and its inhabitants and those who frequent 
it are merged in one franchise, as here, it usually becomes in fact, if not 
in law, exclusive. 

I t  is not one thing only but the omnibus of incident constituting the 
franchise, important and distinguishing, that calls for adequate terms of 
reference or designation ad rent ipsam pertinens. 

I t  may be further said that the frequency with which "privilege or 
license tax" has been used to designate a mere license tax has given the 
term "privilege7' a secondary meaning in derogation of its general signifi- 
cance, in which sense i t  was probably used in the text. At any rate, when 
the power to tax was given the municipality the subject was defined 
without ambiguity as a "franchise,"-eo nonzine. The necessity of 
better correlation than that used in the subsection,-that is, a like cer- 
tainty in pointing to the subject from ~ ~ h i c h  the power to tax was with- 
drawn as that originally observed in granting it,-was not beyond the 
intelligence of the legislative body, and could hardly have escaped atten- 
tion if the limitation had been aimed at the franchise tax. 

Under these conditions we are unable to accept the hypothesis that the 
State, in currently advancing the State-imposed franchise tax from fiw 
per cent to six per cent on gross income, limited the municipal franchise 
tax as a means of compensating or adjusting the taxpayer burden. The 
basis of the implication is not sufficiently supported to justify the 
assumption that the State intended to practically take over a source of 
revenue peculiarly and equitably belonging to the field of municipal 
taxation and, by final inclusion in the Permanent Revenue Act, to adopt 
it as a State policy. We must assunle that the State is not antagonistic 
to the growth and expansion of its municipalities, or without apprecia- 
tion of their contribution to its cuItura1 and economic life, or unaware 
of the increasing burden placed upon them and the necessity of preserv- 
ing to them a due proportion of the tax revenues necessary to their 
support. 

We do not find i t  necessary to pass on the question whether the fran- 
chise under review contains contractual obligations constitutionally pro- 
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tected against impairment by statute. I n  the absence of legislative intent 
to interfere with the franchise, that question does not at present arise. 

Because of the difference in the nature of the tax involved, we do not 
find Cox v. Brown, 218 N .  C., 350, 11 S. E. (2d), 152, cited by the 
appellee, applicable authority. 

The General Statute relied on to toll the taxing power of the munici- 
pality has no applicable repealing clause. I n  that situation the rule of 
construction is as stated in Charlotte v. Kavanaugh, 221 N.  C., 259, 263, 
20 S. E .  (2d), 97: 

"The rule as to the effect of a subsequent general statute on a 
local statute is stated in Felmet v. Commissioners, 186 N.  C., 251, 
119 S. E., 353: 'A local statute enacted for a particular munici- 
pality is intended to be exceptional and for the benefit of such 
municipality, and is not repealed by an enactment of a subsequent 
general law. Rogers v. U. S., 185 U. S., 83; Wilson v. Comrs., 153 
N .  C., 638; Alexander v. Lowrance, 182 N .  C., 642; Bramham v. 
Durham, 171 N.  C., 196; S. v. Johnson, 170 N.  C., 688; Cecil v. 
High Point, 165 N. C., 431 ; School Comrs. v. Aldermen, 158 N. C., 
197.' " 

Certainly if the legislative intent were sufficiently clear the general stat- 
ute would prevail without a repealing clause; but repeal by implication 
is not favored and we do not find that the legislative intent justifies that 
construction. 

For  the reasons above stated, the judgment of the court below is in  
error and upon the facts considered must be reversed. The cause is 
remanded to -~u i l fo rd  Superior Court for judgment 
this opinion. 

Reversed. 

in accordance with 

WACHOVIA BANK & TRUST COMPANY, WILLISM N. REYNOLDS, JOHN 
C. WHITA4KER AND L. D. LONG, EXECUTORS AND T~USTEES UNDER THE 

WILL OF MRS. KATE G. BITTING REYNOLDS, DECEASED, V. BITTING 
SHELTON, LOUISA SHELTON PEARSON AND HARRY McRIULLAN, 
ATTORNEY-GENERAL OF THE STa4TE O F  NORTH CAROLINA. 

(Filed 4 June, 1948.) 

1. Descent and Distribution § 3- 

A distributee is a person who takes a share in the surplus estate of an 
intestate under our statute of distributions. G. S., 28-149. 

2. Same: Descent and Distribution 3 5- 
Where a wife dies leaving her surviving a husband but no issue, he is 

her sole distributee, and her collateral kin are not entitled to share in the 
estate and are not "distributees." G. S., 28-7; G.  S., 28-149 ( 9 ) .  
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The contention that a surviving husband takes by virtue of the lea: 
mariti and not as a distributee of his wife's estate is untenable, since 
C. S., 7 (G. S., 28-7), and C. S., 137 (G. S., 28-149), must be construed 
in pari materia as separate parts of a single scheme of devolution, and 
this intent is clarified by the codification of the two sections in the General 
Statutes as subsections of the same statute. 

4. Descent and Distribution 5 3- 
Who would have been distributees of the estate had the testatrix died 

intestate must be determined as of the date of her death and not as of the 
date of the execution of her will. 

5. Wills § 4 2 -  
Testatrix left her surviving a husband but no issue. A legatee, a sister 

of testatrix, predeceased testatrix. Held: Since the legatee would not 
have been a distributee had testatrix died intestate, the legacy lapsed 
unless the will expresses a contrary intent or such intent can be gathered 
therefrom construing it from its four corners. G. S., 31-42. 

6. Same- 
Construing the mill in suit from its four corners, it is held no intent 

that the legacy to testatrix' sister should not lapse upon the prior death of 
the sister is apparent, testatrix having made separate provision for her 
sister's children, and having provided in regard to other legacies for dispo- 
sition of the property to specified persons in the event the legatee pre- 
deceased her, and having provided that the residuary estate should include 
bequests which should for any reason become inoperative or lapse. G. S., 
31-42. 

DEVIN, J., took no part in the consideration or decision of this case. 

APPEAL by defendants Bitting Shelton and Louisa Shelton Pearson 
from Armstrong, J., November Term, 1947, FORSYTH. 

Petition for advice and instruction in the settlement of the estate of 
plaintiffs' testatrix. 

Ka te  G. Bitting Reynolds died testate in the year 1946. She had no 
children, but left surviving her husband, W. hi. Reynolds, and certain 
collateral kin. I n  1934 she executed her last will and testament in which 
she disposed of a large estate and named many legatees, including her 
sister Susie Bit t ing Shelton, to whom she bequeathed $100,000. 

,4t the time the will was executed, Susie Bitting Shelton had three 
living children, the two defendants and one Don D. Shelton. The tests- 
t r ix established trusts i n  the sum of $25,000 each for Bitting Shelton 
and Don D. Shelton, with provision that  if either should die during the 
lifetime of the testatrix, the principal of his share should be paid to 
the surviving children, and if there were no survivors a t  the time of the 
death of the testatrix, the total of said sum thus given should fall in and 
become a par t  of the residue of her estate. She  established a trust in the 
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sum of $50,000 for Louisa Shelton Pearson for life, with remainder to 
the residuary estate. She also bequeathed to Agnes Shelton, wife of 
defendant Bitting Shelton, "if she survive me," $10,000. 

The will also included the following provision : 
"A11 the Rest, Residue and Remainder of my estate of every nature 

. . . including also any bequests herein made which shall for any reasm 
fail to take effect or which shall at any time after my death become 
ineffective or lapse because of deaths or failure of purposes for which 
intended or for any other reason, I give devise and bequeath: 

"To my trustees hereinafter named, in trust . . ." for the uses and 
persons therein stipulated. 

Susie Bitting Shelton died 24 August 1935, l e a ~ i n g  surviving t h r a  
children, Don D. Shelton, who died 9 March 1938 without living issue 
surviving, and the defendants Bitting Shelton and Louisa Shelton 
Pearson. 

The plaintiffs, as trustees under said mill, contend that upon the death 
of Susie Bitting Shelton prior to the death of the testatrix, the legacy 
to her lapsed and became a part of the residuary estate as provided in 
the residuary clause of the will and is therefore payable to them. On the 
other hand, the defendants contend the legacy did not lapse and should 
be paid to them as the sole lineal descendants of the legatee. The execu- 
tors, desiring to discharge their duties according to the true intent of 
their testatrix, as expressed in her will, pray the court to advise and 
instruct them as to the proper disposition of said legacy in the final 
settlement of the estate entrusted to them. 

The court below found and concluded (1) that said legacy of $100,000 
to Susie Bitting Shelton lapsed "by reason of the death of Susie Bitting 
Shelton during the lifetime of the testatrix and because the testatrix died 
x~ithout issue and was survived by her husband, William N. Reynolds,') 
and (2)  '(that no contrary intent does so appear, and that paid bequest 
passes under the residuary clause of said will, being Section Five there- 
of." I t  thereupon decreed that (1') said legacy lapsed; (2) defendants 
Bitting Shelton and Louisa Shelton Pearson "have no right thereto and 
no title or interest therein"; and ( 3 )  the executors pay said sum to the 
trustees named in the will "to be held and administered by said trustees 
and their successors in trust as therein provided." Said defendants 
excepted and appealed. 

TT70mble, Car l y l e ,  M a r t i n  d? S n n d r i d g e  f o r  p la in t i f f ,  appellees.  
Franc i s  C. B r o o k e ,  R. M.  W e a v e r ,  W i l l i a m  S. X i t c h e l l ,  a n d  H u s t i n g s  

d R o o e  for  d e f e n d a n t s  B i t t i n g  S h e l f o n  a n d  Lou i sa  S h e l t o n  Pearson.  
appel lants .  
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BARNHILL, J. The immediate question for decision is : Who is entitled 
to the legacy bequeathed to Mrs. Shelton? The answer thereto, however, 
is dependent upon (1) whether Mrs. SheIton would have been entitled, 
as distributee, to a share of Mrs. Reynolds' personal estate had she sur- 
vived Mrs. Reynolds and in the event Mrs. Reynolds died intestate, and, 
if not, (2)  whether the will of Mrs. Reynolds discloses an intent that in 
the event the legatee predeceased her the legacy should not lapse hut 
should go to the lineal descendants of the legatee. 

These questions arise on the admitted facts, and the answers are to be 
found in the terms of G. S., 31-42, as interpreted and applied by the 
Court. The pertinent provisions of that Act are as follows : 

('Unless a contrary intention shall appear by the mill . . . any devise 
in such will contained which shall fail or be ~ ~ o i d  by reason of the death 
of the devisee in the lifetime of the testator . . . shall be included in the 
residuary devise (if any) contained in such will; Provided, there shall 
be no lapse of the . . . legacy by reason of the death of the . . . legatee 
during the life of the testator, if such . . . legatee would have been . . . 
( a )  distributee of such testator had he died intestate, and if such . . . 
legatee shall leave issue surviving him; and if there is issue surviving, 
then the said issue shall have the . . . bequest named in the will." 

I n  his dissent in Henry v. Henry, 31 N .  C., 278, nufin, C. J., paid his 
respects to the term "distrihutees" as ('a 11ewly invented barbarism, and 
without any settled sense . . . that, up to this day it has not obtained 
admission into any American dictionary, though at least one of them 
has been supposed to have taken in every word which could possibly be 
tolerated." Even so, in that very case the Court defined the term to mean 
"the persons who are entitled under the statute of distributions to the 
personal estate of one who is dead intestate." Since that date it has 
come to be recognized by lexicographers and now has a definite and well- 
recognized meaning. 

A distributee is a person who has the right under the statute of distri- 
bution to a share in the surplus estate of an intestate; one entitled to 
take a share of an estate of a decedent, under the statute of distribution; 
one to whom something has to be distributed in the division of an estate ; 
a person upon whom personal property devolves by act of law in cases of 
intestacy. Henry v. Henry, supra; Boyd v. Small, 56 N. C., 39 ; Jones 
I:. Myatt ,  153 N .  C., 225, 69 S. E., 135; Callaghan, Cyc. Law Dic., 
2d Ed.;  Webster, New Int.  Dic., 2d Ed.; 26 C. J. S., 993. For other 
definitions of maiked similarity see 13 Words and Phrases, 12, et seq. 

The determinative criterion is the right f o  share in the distribution of 
the personal estate of the intestate. 

Whatever the rules of devolution at  common lam may have been, those 
who take by succession the estate of a person who dies intestate are 
named and defined in our statute of distribution, G. S., 28-149. 
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TRUST Co. u. SHELTON. 

Under this statute, collateral relatives do not share in the distribution 
of the personal estate of a married woman who dies intestate, leaving 
husband or child, or both, surviving. I f  she leaves a husband and a child 
or children surviving, they share alike i n  the distribution of the per- 
sonality. G. S., 28-149 (8). I f  there is  no child, the husband takes the 
whole personal estate. G. S., 28-7; G. S., 28-149 (9)  ; Wilson v. Wil- 
liams, 215 N.  C., 407, 2 S. E. (2d), 19;  Mclver v. McKinney, 184 N.  C., 
393, 114 S. E., 399; Wooten v. Wooten, 123 N. C., 219. 

Susie Bitting Shelton, a sister, died during the lifetime of the testa- 
trix. The testatrix died without issue, leaving a husband surviving. 
Had Mrs. Reynolds died intestate, Mrs. Shelton, if living, would have 
been possessed of no right to any part of her personal estate. Instead, 
i t  would have gone to her husband as her sole distributee. Hence, in no 
sense would Mrs. Shelton have been a distributee of her estate. Fame11 
v. Dongan, 207 N.  C., 611, 178 S. E., 77; Bench u. Gladstone, 207 N .  C., 
876, 178 S. E., 546. 

The defendants contend, however, that the husband of a woman who 
dies intestate without issue surviving is not the distributee of his wife's 
estate but takes by virtue of the lex ma&. Be that as it may, that is 
not the question here. The rights of defendants depend, in the first 
instance, upon whether Mrs. Shelton, if living, would have been a dis- 
tributee of the unbequeathed personal estate of Mrs. Reynolds. 

Prior to the 1943 codification of our statutes, the husband of a woman 
who died intestate without issue is not named in the then prevailing 
statute of distribution (C. S. 137, now G. S. 28-149) as a distributee of 
his wife's estate. His rights were defined by C. S. 7 (now G. S. 28-7). 
Even so, the two sections were separate parts of the same statute and 
related to the same subject matter-the distribution of the estate of an 
intestate. They must be construed i n  p u ~ i  materiu. I f  they are not so 
construed, then there is a direct and irreconcilable conflict between the 
terms of the two. Under C. S. 7 (now G. S. 28-7) the husband took all 
the personal estate of his wife in the event she died intestate. Under 
C. S. 137 (8), now G. S. 28-149 (8), he shared with the child or chil- 
dren of the deceased. 

Considered as separate parts of the whole scheme of devolution, C. S. 7 
provided for one eventuality, and C. S. 137, for another. Recognizing 
this, the Legislature, in 1943, brought C. S. 7 forward and made it 
subsection 9 of G. S. 28-149. I t s  meaning and purpose as thus codified 
is unambiguous. I f  there was any doubt respecting the intent of the 
Legislature prior thereto, this rearrangement of these sections makes 
that intent crystal clear. This was the law a t  the time Mrs. Reynolds 
died. Who would have been her distributees had she died intestate is to 
be ascertained under the law as i t  existed on that date. Hence, the 
statute of distribution as codified in G. S. 28-149 is controlling here. 
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What the law may have been at  the time the will was executed is of no 
moment. Perguson, v. Perguson, 225 N .  C., 375, 35 S. E. (2d), 231. 

But the fact Mrs. Shelton, if living, would not have been a distributee 
of the unbequeathed personal estate of Mrs. Reynolds does not, in and of 
itself, necessarily defeat the rights of defendants. 

Under the express language of the statute, G. S. 31-42, if the testatrix, 
in her will, expressed an intent that the legacy should not lapse in the 
event the legatee predeceased her, the statutory provision for lapse does 
not apply. I t  lapses only in the event no contrary intent is expressed in 
the will. Such intent, if expressed in the will, is controlling. 

This intent need not be stated in  exact terms for "it is an axiomatic 
rule of construction that the intent of the testator, as expressed by him, 
is to be ascertained from the four corners of the will, Trust Co. v. Board 
of National Missions, 226 N. C., 546, 39 S. E. (2d), 621, and cited cases, 
and that this intent is the guiding star which must lead to the ascertain- 
ment of the meaning and purpose of the language used. Smith v. Mears, 
218 N.  C., 193, 10 S. E. (2d), 659, and cited cases." Schaeffer v. Hasel- 
tine, 228 N .  C., 484. 

But a careful examination of the will leads us to the conclusion there 
is no intent that the legacy to Mrs. Shelton should not lapse, in the event 
she predeceased the testatrix, expressed in  the will. Instead, i t  would 
seem that the testatrix intended that, in that event, the legacy should 
pass to and become a part of her residuary estate as the law provides. 
Faison v. Middleton, 171 N.  C., 170, 88 S. E., 141; V a n  Winkle v. Nis- 
siomury Union, 192 N. C., 131, 133 8. E., 431. 

I t  is quite apparent she acted upon expert advice. She, or her adviser, 
was well versed in the law of succession. She was disposing of her estate 
in large measure to kinspeople who would take nothing in the event she 
died intestate and whose legacies would lapse in the event they prede- 
ceased her. She recognized that a lapse would occur in  the event the 
legatee was not living at  the time of her death. When she desired the 
legacy, in case of lapse, to go to others and not to her residuary estate, 
she so provided. Then she stipulated that lapsed legacies not otherwise 
guarded against would accrue to and become a part of her residuary 
estate. Thus she left nothing to conjecture, but instead provided for 
every possible eventuality. 

She did not make the gift to Mrs. Shelton as a representative of one 
line of collateral relatives. She made provision for her children. She 
knew she could provide against lapse, but she made no such provision 
with respect to the gift to Mrs. Shelton. Instead, we find language which 
clearly indicates that she intended it to pass to her residuary estate in 
the event Mrs. Shelton predeceased her. The gift was personal. 
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A s  Mrs. Shelton, if living, would not have been a distributee of Mrs. 
Reynolds' estate had  she died intestate, and as  n o  intent  t h a t  the  legacy 
should not  lapse is expressed i n  the  will, the  court  below correctly con- 
cluded t h a t  t h e  defendants t ake  nothing under  subsection 5 of Section 
One of the  will. 

I n  presenting the  con t ra ry  view, defendants have filed a n  interesting 
brief. The i r  argument  is astucious but not convincing. T h e  judgment 
below mus t  be 

Affirmed. 

DEVIK, J., took no par t  i n  the consideration or  decision of this  case. 

WILLIAM C. RWRD a m n  WIFE, RENA BWKD, PETITIOKERS. v. CORA ALLEN 
PATTERSOX AND HUSBA~D. ABE PATTERSON. RESPOSDENTS. 

(Filed 4 June, 1948.) 
1. Deeds § 2b- 

I n  order to be operative as  a conveyance, a deed must designate as  
grantee a person capable of taking the land either by name or by descrip- 
tion sufficiently definite for identification, and extrinsic evidence is admis- 
sible for the purpose of fitting the description to the person or persons 
intended. 

2. Same: Husband and  Wife Ij 1 4 -  
Where the premises and granting clause in a deed is to a person named 

"and wife" the deed conveys a n  estate by entireties notwithstandii~g the 
fact that the name of the wife nowhere appears therein, since the descrip- 
tion is sufficiently definite to permit evidence of identity aliunde, estah- 
lished in this case by stipulation of the parties. 

3. Husband and Wife Ij 14- 

A deed to husband and wife conreys an estate by entireties notwith- 
standing the deed fails to characterize the estate conveyed. 

4. Same: Deeds § 13a- 

Where the premises and granting clause of a deed is to a man and his 
wife, the fact that  the habendurn and warranty clauses fail  to  designate 
the wife does not affect the nature of the estate conveyed, since the grant- 
ing clause prevails where there is any repugnancy between it  and preced- 
ing or succeeding recitals. 

3. Wills § 4 4 -  

Where the husband devises a life estate to his wife in lands held by 
them by entireties and also bequeaths to her all  of his personal estate, 
the doctrine of election does not apply, and her heirs are not estopped 
from claiming the realty by her acts in qualifying as  executrix and 
accepting the personal property. 
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APPEAL by defendants from C a w ,  J., November Term, 1947, ALA- 
M A N C E .  Affirmed. 

Special proceedings for the sale of real property for partition in which 
the defendant Cora Allen Patterson pleads sole seizin. 

Upon plea of sole seizin, the cause was transferred to the civil issue 
docket of the Superior Court for trial of the issue thus raised. When 
the cause came on to be heard, the parties waived trial by jury and 
submitted the cause to the judge to find the facts and render judgment 
upon the facts found. Thereupon, the court found the facts in substance 
as follows : 

I n  1901 Thomas Crumpton and wife conveyed the locus to "Thomas 
N .  Allen and wife." The determinative provisions of the deed read: 
the premises, ('to Thomas N. Allen & wife"; the granting clause, "to said 
Thomas Allen and wife theirs and assigns"; the habendum clause, "to 
the said Thomas N. Allen and wife, his heirs and assigns, to their only 
use and behoof foreve?; and the warranty clause, "covenant with said 
Thomas N. Allen his heirs and assigns." 

The name of the grantee "wife" nowhere appears in the deed, but it is 
stipulated as a fact that at the time said deed was executed and delivered, 
Catherine Allen was the wife of Thomas N. Allen, living with him as 
such. 

The land was paid for through the joint efforts of Allen and his wife. 
T. N. Allen died testate in the year 1931, leaving surviving his widow 

and one child by a former marriage, the defendant, Cora Allen Patterson. 
He  devised the locus to his wife, Catherine Allen, for her natural life, 

' but made no testamentary disposition of any remainder therein. He also 
bequeathed to his wife all his household and kitchen furniture, stock, 
poultry, crops, and provisions on hand. His  widow qualified as executrix 
of the will and continued in possession of the real property until her 
death in 1945. She left no chil'd or children surviving. Her nephew, 
plaintiff William C. Byrd, purchased from her heirs at  lam a two-thirds 
interest in said land, and one sister of deceased conveyed a one-third 
interest therein to defendant Cora Sllen Patterson. 

Upon finding the facts in substance as stated, the court concluded that 
the deed from Crumpton and wife to Allen and wife conveyed an estate 
by entirety and that those claiming under her are not estopped to claim 
title to the property in controversy by virtue of any election made by 
her when she qualified as executrix under the will of her husband and 
took the personal property therein devised to her. I t  thereupon adjudged 
that the plaintiff is the owner of a two-thirds undivided interest and the 
feme defendant of a one-third undivided interest in and to the locus, and 
ordered a sale thereof for partition. Defendants excepted and appealed. 
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W .  Henry  Hunter and Thomas Turner for plaintiff appellees. 
Thos.  C. Curter for defendant nppellants. 

BARNHILL, J. The record presents this situation: Land is conveyed 
to T. N. Allen and wife without naming the feme grantee. Allen dies 
testate, leaving surviving his widow and one child by a former marriage. 
I n  his will he devises his personal property and a life estate in the land 
to his widow. The widow qualifies as executrix, takes the personal prop- 
erty, and remains in possession of the land until her death. After 
her death, a collateral relative acquired a two-thirds interest in such 
estate as she owned in the land, and the feme defendant acquired the 
other one-third. The feme defendant, sole surviving heir of T. N. Allen, 
now claims the whole estate. 

This state of facts raises two questions for decision: (1) Did the deed 
from Crumpton and wife to Allen and wife convey an estate by entirety; 
and if so, (2) Did Mrs. Allen, by qualifying as executrix of Allen's will 
and accepting the personal property therein bequeathed to her, make an 
election which estopped her and those claiming under her from asserting 
title to the locus? 

The court below answered the first in the agrmative and the second 
in the negative. We concur. 

A deed, to be operative as a conveyance, must in some manner desig- 
nate as grantee an existing person who is capable of taking title to the 
land. 16 A. J., 482. While the correct name of the grantee affords a 
ready means of identification of the person intended, its use is not a 
prerequisite to the validity of the instrument. 16 A. J., 483. I f  a living 
or legal person is intended as the grantee and is identifiable by the 
description used, the deed is valid, however he may be named in the deed. 
16 A. J., 483. 

Thus a conveyance, Bnllard v. Parley, 226 S .  W., 544, or a devise, 
Motley v. Whitemore, 19 N .  C., 537, to a named man "and wife" or a 
deed to a designated person "and children" conveys an estate to the 
"wife" or "children" living at  the time of the execution and delivery of 
the deed, or, in the case of a will, at  the death of the testator. Darden 
v. Timberlake, 139 K. C., 181; Buckner v. Maynard, 198 N .  C., 802, 
153 S. E., 458; Cullens v. Cullens, 161 N.  C., 344, 77 S. E., 228; Ring 
21. Stokes, 125 N.  C., 514; Helms v. Austin, 116 N. C., 751; Gay v. 
Baker, 58 N.  C., 344. I t  is just as effectual as if the name of the wife 
or child or children had been given in full, 6 Thompson, Real Property, 
322, 325, and extrinsic evidence is admissible for the purpose of fitting 
the description to the person or persons intended. 16 A. J., 482; 
6 Thompson, Real Property, 322, 325; Gold Mining Co. v. Lumber Co., 
170 N .  C., 273, 87 S. E., 40. 
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A wife is a woman who has a husband. Davis v. Bass, 188 N. C., 200, 
124 S. E., 566. The name of the husband appears in the face of the deed. 
This is sufficient to permit evidence aliunde the record to identify the 
other grantee, the "wife," and her identity is made to appear by stipula- 
tion. 41 C. J. S., 447; Ballard v. Parley, supra; 6 Thompson, Real 
Property, 322, 325. 

The deed need not characterize the estate conveyed. I f  it is to husband 
and wife, nothing else appearing, they take by the entireties. Randolph 
v. Edwards, 191 N.  C., 334,132 S. E., 17; Johnson v. Leavitt, 188 N.  C., 
682, 125 S. E., 490; Davis v. Bass, supra; Turlington v. Lucas, 186 
N. C., 283, 119 S. E., 366; Holton v. Holton, 186 N. C., 355, 119 S. E., 
751 ; Bruce v. Nicholson, 109 N.  C., 202. 

The slight inconsistencies in the designation of the grantees in the 
several provisions of the deed do not affect the nature of the estate con- 
veyed for "in the event of any repugnancy between the granting clause 
and preceding or succeeding recitals, the granting clause will prevail." 
Ingram v. Easley, 227 N. C., 442, 42 S. E. (2d), 624; Artis v. Artis, 
228 N.  C., 754; Williams v. Williams, 175 N. C., 160, 95 S. E., 157; 
16 A. J., 575. 

Clearly then, the Crumpton deed conveyed an estate by entirety to 
T. N. Allen and his wife, Catherine Allen. 

The facts found by the court below are not such as to invoke the 
application of the doctrine of election. Her property was not devised 
to another so as to compel her to decide whether she would stand on her 
rights or abide by the terms of the will. 

"The doctrine of election is not applicable to cases where the testator, 
erroneously thinking certain property is his own, gives i t  to a donee to 
whom in fact i t  belongs, and also gives him other property which is 
really the testator's own; for in such cases the testator intends that the 
devisee shall have both, though he is mistaken as to his own title to one." 
2 Pomeroy, Eq. Jur., 5th Ed., 358; Elmore I > .  Byrd, 180 N. C., 120, 
(125), 104 S. E., 162; Renton v. Alexander, 221 N. C., 800, 32 S. E. 
(2d), 584, and cited cases. 

Allen devised to his wife a life estate in the land held by entirety 
which she already owned. H e  made no disposition of the remainder 
which was hers as surviving tenant by entirety. The fact that he also 
gave her other property and she qualified as executrix of his will does 
not work an estoppel against those claiming under her. 

I t  follows that the judgment below must be 
Affirmed. 



I N  THE SUPREME COURT. 

MRS. LEOLA PHILLIPS  GARSER (WIDOW), MISS LENA ROZELLE PHIL-  
L I P S  (SINGLE), MRS. INA M. PHILLIPS  AND HUSBAND, J .  E. PHILLIPS  ; 
MRS. ORA JUANITA DAVIS A N D  HUSBAND, J. S. DAVIS: MRS. BER- 
NICE P. SIMMONS AXD HUSBAND, \ITHEELER W. SIJIJIOXS; ASTOR 
VANCE PHILLIPS  AND WIFE, LILLIAK SMITHERMAN P H I L L I P S :  
CHARLES W. PHILLIPS  AND WIFE, ERNESTINE W. PHILLIPS;  KER- 
MIT  ORVILLE PHILLIPS  am WIFE, INEZ D. PHILLIPS  ; MARSHALL 
WILSON PHILLIPS  AND WIFE, PEARL G. PHILLIPS  ; TROY GEORGE 
P H I L L I P S  AND WIFE, FRANCES 13. P H I L L I P S ;  MRS. MYRTLE 
GREENE CLARK a a u  HUSBAND, SAMUEL T. CLARK; XRS. MAEOLA 
G. HONEYCUTT AND Hussaao ,  GEORGE GROCIE HONEYCUTT; MRS. 
JUANITA BEATRICE SULLIVAN AND HUSBAND, WATXAN JACKSON 
STiLLIVdS:  MRS. MILDRED REVONDA MOONEYHAN AND HUSBAKD, 
ERXEST LEV1 MOONEYHAN; GROVER CLEVELAND GREENE AND 

WIFE, VERA CORNS G R E E N E ;  OSCAR WILLIAM GREENE A K D  WIFE. 
DORA TAYLOR G R E E K E ;  FORD FARRELL GREENE AND WIFE, 
EVELYN GREER G R E E N E ;  MRS. INA JI. PHILLIPS.  A D ~ ~ I S I ~ T R A T R I X  
O F  THE ESTATE O F  T H O l f A s  EVERETT P ~ I I I J L I P S ,  ~ E C E A S E D ;  AVD AIRS. 
MAEOLA G. HONEYCUTT, ADMINISTRATRIX OF THE ESTATE OF MIiB. 
MARGARET GREENE PHILLIPS,  ~ E C E A ~ E D ,  V. MRS. SARAH ROSE 
PHILLIPS  (WIDOW), ROBERT L E E  GREENE, MRS. DOSHIA DANIEL 
GREEKE AND THOMAS L E E  PHILLIPS.  AND HARVEY LUPTOS. 
GUARDIAN AD LITEJI FOR THOMAS L E E  PHILLIPS.  

(Filed 4 June, 1948.) 

1. Actions 5 3c: Equity 5 2d- 
It is a basic principle of law and equity that no man shall be pernlitteil 

to take advantage of his own xvong, or acquire property as  the result of 
his own crime. 

2. Descent and Distribution § 3: Trusts § 5 b  

A son who murders his parents acquires legal title to property of ~ ~ h i c l l  
they die intestate, but equity will impress upon the legal title a construc- 
tive trust in favor of those who would hare talien if the murderer hail 
predeceased his parents in order that he may not receive any benefit nc 
a result of his own crime. 

The fact that statutory provision that a murderer forfeits all interekt 
in the estate of his victim is applicable only to the relation of husbnntl 
and wife, G. S., 28-10; G. S., 30-4; G. S., 52-10; does not depri~-e equity 
of the power of declaring an heir who has murdered his ancestor a c m -  
structive trustee for the benefit of those ~ h o  would hare taken if the mur- 
derer had predeceased the intestate. 

4. Infants 5 13- 

Defendant gnardiali's exception that jnclgment was rendered ngainst 
his minor ward before suflicient time had elapsed after notice as pre- 
scribed by G. S., 1-65. he ld  not supported by the record. 
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APPEAL by defendant guardian ad l i t e m  from Bohbitt, J., at April 
Term, 1948, of FORSYTH. No error. 

This mas a special proceeding for the sale of land for partition among 
tenants in common. 

I t  nas  alleged that Thomas Everett Phillips and Margaret Greene 
Phillips, his wife, were tenants by the entirety of the lands described, 
and that both died intestate, simultaneously, 31 December, 1947, having 
been willfully and feloniously slain by the defendant Thomas Lee Phil- 
lips, their only surviving child, a minor of sixteen years. I t  was alleged 
that Thomas Lee Phillips has been duly convicted of both murders and 
sentenced to terms in State's Prison, arid that by reason of these wrong- 
ful acts he has forfeited all right, title and interest in the property of 
his parents as heir at law or next of kin, and that the described lands 
thereupon vested in the petitioners who are next in succession, as tenants 
in common. By amendment it was alleged if Thomas Lee Phillips took 
as heir, he held only the naked legal title as trustee for the petitioners. 

The guardian ad l i t e m ,  duly appointed for the defendant Thomas Lee 
Phillips, filed answer in which Be admitted the material allegations of 
fact set out in the petition, but denied that the slaying of his parents by 
Thomas Lee Phillips mas either willful or felonious for the reason that 
he was at the time insane, and denied that he had lost his rights as heir 
or should be declared constructive trustee. 

Iswec, having been raised by the pleadings, the cause was transferred 
to the civil issue docket of the Superior Court for trial in term. G. S., 
1-276. On the trial in the Superior Court the jury by their verdict, 
upon the evidence offered, found that defendant Thomas Lee Phillips had 
-tr~illfully and feloniously murdered both his father and mother, and that 
he had no beneficial interest in the lands described, but held the naked 
legal title thereto as trustee for the benefit of the petitioners, in the pro- 
portions set out in the petition. 

From judgment on the verdict the guardian ad l i t e m ,  for and on 
behalf of the minor Thomas Lee Phillips, appealed. 

Deal  & H u t c h i n s  for p l a i n t i f s  appellees.  
Harvey L u p t o n  for de fendan t ,  appel lant .  

D E ~ I K ,  J. By the judgment appealed from the youthful defendant 
Thomas Lee Phillips has been denied beneficial inheritance from his 
deceased parents for the reason that i t  was found he had murdered both 
his father and his mother. Upon reason and authority we think the case 
has been correctly determined. 

I t  is a basic principle of law and equity that no man shall be permitted 
to take advantage of his own wrong, or acquire property as the result of 
his own crime. B r y a n t  v. B r y a n t ,  193 X. C., 372, 137 S. E., 188; 



162 I N  T H E  SUPREME COURT. [229 

Parker v. Potter, 200 N. C., 348, 157 S. E., 68; Pearson v. Stores Corp., 
219 N.  C., 717 (722)) 1 4  S. E. (Zd), 811; ATew Yorlc Mutual Life Ins. 
Co. v. Armstrong, 117 U. S., 591; Slocum v. Ins. Co., 245 Mass., 565; 
Price v. Hitaffer, 164 Md., 505; Eisenhardt v. Siegel, 343 Mo., 22; 
Weaver v. Hollis, 247 Ala., 57; In  re Tyler, 140 Wash., 679; Rex v. 
Lanier, 112 Tenn., 393; Garwols v. Trzcst Co., 251 Mich., 420; Smith 
v. Todd, 155 S. C., 323; Anderson v. Ins. Co., 152 N.  C., 1, 67 S. E., 53. 

True, we have no statute in North Carolina which in express terms 
destroys the right of inheritance under the canons of descent, or bars the 
devolution of title as heir to one who has murdered the ancestor from 
whom derived, but the rule seems to have been established in this juris- 
diction that in such case equity will impress upon the legal title so 
acquired a constructive trust in favor of those next entitled and will 
exclude the murderer from all beneficial interest in  the lands descending 
to him from his victim. This is the holding in Bryant v. Bryant, 193 
N. C., 372, 137 S. E., 188, and the case at bar was tried and judgment 
rendered in  accord with the ruling in that case. 

Following the decision of this Court, in 1888, in  Owens v. Owens, 100 
N.  C., 240, 6 S. E., 794, where it was held that a wife who had mur- 
dered her husband was not thereby deprived of dower, statutes were 
enacted declaring that in case husband or wife murdered the other, the 
survivor should lose every right and estate in the property of the mur- 
dered spouse. G. S., 28-10; G. S., 30-4; G. S., 52-19. I t  is suggested 
that provision for the forfeiture of the murderer's interest in the property 
of his victim having been made applicable by these statutes only to the 
relationship of husband and wife, this should be regarded as significant 
of the legislative intent not to extend the forfeiture for this cause to the 
heir. But that omission, we think, would not prevent a court of equity 
from attaining an end so manifestly just by declaring, upon sufficient 
findings of fact, the wrongdoer a constructive trustee, holding only the 
naked legal title for the benefit of those next entitled. The legal title 
passes to the murderer, but equity prevents him from enjoying the fruits 
of his crime. Ames Lectures on Legal History, 310-12 ; Ellison v. West- 
cott, 148 N.  Y., 149; Van Alstyne v. Tufy, 169 N. Y. Supp., 173; 
Whitney v. Lott, 134 N. J .  Eq., 586; Sherman v. Weber, 113 N. J .  Eq., 
451; 5 N. C. L., 372; 26 N. C. L., 232. "This position seems most satis- 
factory on principle." 3 Bogert Trusts & Trustees, 52. 

I n  Restatement Law of Restitution, see. 187 (pg. 764), it is said, 
"Where a person is murdered by his heir or next of kin, and dies intes- 
tate, the heir or next of kin holds the property thus acquired by him 
upon a constructive trust for the person or persons who would have been 
heirs or next of kin if he had predeceased the intestate." 

Some of the courts in other jurisdictions have reached different con- 
clusions in the consideration of the question here presented. I n  Crumley 
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GARNER v. PHILLIPS. 

1%. Hall, 43 S. E. (2d), 646 (Ga.), i t  was thought that since the statutes 
of descent and distribution made no exception the court was not justified 
in reading into the statutes a condition not reasonably deducible there- 
from. A similar view was expressed in Eversole v. Eversole, 169 Ey., 
993; Wall v. Pjanschmidt, 265 Ill., 180; Hogan v. Cone, 21 Ga. App., 
416 ; Murchison v. Murchison, 203 S. W., 423 (Tex. Civ. App.) ; Wilson 
v. Randolph, 50 Nev., 371; In  re Carpenter's Estate, 170 Pa., 203; 
McAlZister v. Fair, 72 Kansas, 533; Shellenberger v. Ransom, 41 Neb., 
631; Wenker v. Landon, 161 Oregon, 265; Ofelb v. Hodapp, 129 Ohio 
St., 432; Re Kirby, 162 Cal., 91; 16 A. J., 847; 26 C. J. S., 1055. 

I n  other jurisdictions it has been held that one who murdered his 
ancestor was debarred from inheriting the property of his victim in  
accord with the rule against the acquisition of property by the wrong- 
doer as result of his crime, on the ground that a public policy is expressed 
by this maxim, and that the statutes of descent should be interpreted in  
the light of this principle. Slocum v. Ins. Go., 245 Mass., 565; Garwold 
1.. Trust Co., 251 Mich., 420; Eisenhardt v. Siegel, 343 Mo., 22, 119 
S. W. (2d), 810; Price v. Hitaffer, 164 Md., 505; Perry v. Strawbridge, 
209 Mo., 621; Box v. Lanier, 112 Tenn., 393; I n  re Tyler, 140 Wash., 
679; Bierbrauer 11. Moram, 279 N.  Y .  S., 176; De Zotell v. Ins. Co., 60 
S. D., 532; Protective Ins. Co. v. finson, 245 Ala., 493; Weaver v. 
Hollis, 247 Ala., 57; I n  re Eckardt, 54 N. Y .  S. (2d), 484; 16 A. J., 
849; Wharton on Homicide (3rd Ed.), sec. 665. The civil law debarred 
one who procured the death of another from succeeding to his estate as 
heir and the Code Napoleon so declared. Re W33cins, 192 Wis., 111. 
I n  many states statutes to this effect have been enacted. I n  re Norton, 
175 Oregon, 115, 151 Pac. (2d), 719; Estate of Lipsholm, 79 Gal. App. 
(2d), 467. However, in the absence of a definite statute, we prefer to 
adhere to the principle stated in  Bryant v. Bryant, supra. The equitable 
principle there stated has been frequently approved. Speight v. Trust 
Co., 209 N. C., 563, 183 S. E., 734; Goldsmith I). Sarnet, 201 N .  C., 574, 
160 S. E., 835. 

The defendant's exception that the judgment here was rendered before 
sufficient time had elapsed after notice as prescribed by G. S., 1-65, is 
not borne out by the record. The other exceptions noted at  the trial and 
brought forward in defendant's assignments of error on examination we 
find untenable. 

I n  view of the importance of the questions presented, the guardian 
ad litem properly brought the case here for review. 

I n  the trial and judgment we find 
No error. 
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SWANNIE H0RNAL)AT. JULIA HORSALLIP ROSS AXD HUSBAKD. S. D. 
ROSS, AND S. D. ROSS A N D  11. A. COBLE, E S E C ~ T ~ R S  O F  THE ESTATE OF 

R. G.  HORNADAY, A N D  SUE J. HORNADAT, v. THOJIAS L. HORPI'A- 
DAY AND WIFE, BESSIE HORNADAY, ROBERT L. HORKADAT AND 
WIFE, XYRLL HORNADAY, WILLIAM HOWARD HORXADAT AND 

WIFE, MRS. WR4.  HOWARD HORNADAP, AND D. C. BRYAN, EXECUTOR 
OF VICTOR C. HORNADAY, DECEASED. 

(Filed 4 June, 19-18,) 
1. mTi1ls § 31- 

In construing a will, the object is to ascertain the intent of the testator 
as gathered from his language, giving consideration to every part of the 
instrument. 

2. Same- 
In construing a will it is' to be assumed that the testator understood 

the provisions of the instrument. 

3. Wills § 45b- 

Testator devised the remainder of his realty to two daughters and one 
son, provisioll that at the election of the daughters they might pur- 
chase the son's share for a stipulated sum, with further provision that if 
they elected to exercise the option, the moner should be paid the son part 
in cash and the balance to a trustee to be paid the son in ten annual 
installments. The son died prior to the exercise of the option. Held: 
The daughters are not entitled to exercise the option as against the son's 
executor. 

APPEAL by defendants from Bone, J., a t  the September Term, 1947, 
of L ~ L A X A K C E .  

The controlling facts in this case have been established by admissions 
made by the parties in the pleadings and on the trial in the court below. 

R. G. Hornaday died on 29 September, 1944, while domiciled in 
Alamance County, leaving a will in which he appointed S. D. Ross and 
M. A. Coble his executors, and named his widow, Sue J. Hornaday, and 
his sons, Victor C. Hornaday and Thomas L. Hornaday, and his daugh- 
ters, Swannie Hornaday and Jul ia  H o r n a d a ~  Ross, his devisees and 
legatees. The only part of the will bearing on the present controversy 
is the seventh item, reading as follows : 

"I give, devise, and bequeath all the rest and residue of my estate to 
my  three children, Victor, Swannie and Julia,  share and share alike. 
I f  my  daughters, Swaanie and Julia,  elect to do so, they may pay to my 
son, Victor, the sum of seven thousand dollars ($7,000.00) in satisfaction 
of his share of the residue of my  estate, but if such is done, i t  is my  
desire that  payment be made as follows : two thousand dollars ($2,000.00) 
cash, with the balance of five thousacd dollars ($5,000.00) to be placed 
in secure trust to be paid f i ~ e  hundred dollars ($500.00) per year for 
ten (10) years." 
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The will of R. G. Hornaday was admitted to probate in common form 
before the Clerk of the Superior Court of Alamance County on 5 Decem- 
ber, 1944, and Thomas L. Hornaday entered a caveat to such probate on 
30 March, 1945. The issue of d e c i s a ~ i t  veZ non raised by this caveat was 
answered in favor of the propounders by a jury at  the May Term, 1946, 
of the Superior Court of dlamance County, and a judgment TTas there- 
upon rendered establishing the will in solemn form. 

As the personal estate of R. G. Hornaday is insufficient to pay all of 
his debts and the charges of administration of his estate, real property 
alone passes under the seventh item of his will. Nothing in the record 
discloses the value of this property. The administration of R. G. Horn- 
aday7s estate is not yet completed. 

Victor C. Hornaday died unmarried on 28 September, 1946, domiciled 
in the State of Florida. He left a will, naming D. C. Bryan as his 
executor and giving all of his property to his brother, Thonlas L. Horn- 
aday, and his sister-in-law, Bessie Hornaday, and their two sons, Robert 
L. Hornaday and William Howard Hornaday, in equal shares. This will 
has been admitted to probate in the Superior Court of Alamance County, 
a i d  D. C. Bryan has qualified as executor under it. 

The plaintiffs, Swannie Hornaday arid Julia Hornaday Ross, did not 
undertake to exercise the option to purchase the share of their brother, 
Victor C. Hornaday, in the residue of the estate of their father, R. G. 
Hornaday, under the se~en th  item of the will of the latter at any time 
during the life of Victor C. Hornaday. But subsequent to his death, 
to wit, on 22 January, 1947, they brought this proceeding against D. C. 
Bryan, the executor of Victor C. Hornaday, and Thonlas L. Hornaday, 
Bessie Hornaday, Robert L. Hornaday, and William Howard Hornaday, 
the beneficiaries nanied in the will of Victor C. Hornaday, tendering the 
sum of $7,000.00 to such executor and beneficiaries for the share of 
Victor C. Hornaday in the residue of the estate of R. G. H o r n a d a ~ ,  and 
seeking a decree enforcing the option mentioned in the seventh item of 
the will of R. G. Hornaday against such executor and beneficiaries. 
The defendants refused to accept the sum so tendered to them by the 
plaintiffs, Swannie Hornaday and Julia Hornaday Ross, upon the ground 
that the testamentary option could not be exercised against them. 

The trial judge concluded upon the admissions of the parties that the 
plaintiffs, Swannie Hornaday and Julia Hornaday Ross, were entitled 
to exercise the testamentary option against the executor and beneficiaries 
named in the will of Victor C. Hornaday by paying to such executor and 
beneficiaries the sum of $7,000.00 with interest from the death of R. G. 
Hornaday, and entered judgment accordingly. The defendants there- 
upon appealed. 
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Long  & Long  for plaintiffs,  appellees. 
W .  B r y a n  Bolich, L. C. Al len,  J .  E l m e r  Long,  and Clarence Ross  for 

defendants,  appellants. 

ERVIN, J. This appeal necessitates the interpretation of the seventh 
item of the will of R. G. Hornaday. I t  is elementary learning that the 
object of all construction is to ascertain the intent of the testator. Jones 
v. Jones, 227 N. C., 424, 42 S. E .  (2d), 620; Robinson v. Robinson, 227 
N.  C., 155, 41 S. E. (2d), 282; H e y e r  v. Bul luck ,  210 N. C., 321, 186 
S. E., 356. This intent must be determined from the language used by 
the testator. S m y t h  v. McKissick,  222 N.  C., 644, 24 S. E. (2d), 621; 
Sharpe  v. Is ley ,  219 N.  C., 753, 14 S. E. (2d), 814; W h i t l e y  v. Arenson, 
219 N.  C., 121, 12 S. E. (2d), 906. All of the provisions of the will 
must be considered in  the light of the presumption "that every part of 
the will indicates an  intelligent purpose." W i l l i a m s  v. Best ,  195 N.  C., 
324, 142 S. E., 2. Moreover, i t  is to be assumed that the testator under- 
stood the provisions of his will. Lunsford v. Yarbrough ,  189 N.  C., 476, 
127 S. E., 426. 

When the seventh item of the will of R. G. Hornaday is read in the 
light of these principles, his intention as therein expressed is plain. He 
intended to give his son, Victor C. Hornaday, an undivided one-third 
part of the residue of his estate, subject to the option of his daughters, 
Swannie Hornaday and Julia Hornaday Ross, to purchase such undi- 
vided one-third part of such residue from Victor C. Hornaday for the 
sum specified, and he intended such option to be exercised by Swannie 
Hornaday and Julia Hornaday Ross, if at  all, during the lifetime of 
Victor C. Hornaday. 

Any other interpretation would set at naught the highly significant 
words of the testator to the effect that the testamentary option was to be 
exercised by his daughters by paying the specified sum to a named 
person, to wit, the testator's son, Victor, and that the property subject to 
the option was the share of a named person, to wit, the testator's son, 
Victor, in the residue of the testator's estate. Besides, any construction 
of the seventh item of the will of R. G. Hornaday extending the efficacy 
of the testamentary option beyond the lifetime of Victor C. Hornaday 
would deny any intelligent purpose to the expressed desire of the testator 
that the sum to be paid on the exercise of the option should be payable 
as follows: "Two thousand dollars ($2,000.00) cash, with the balance of 
five thousand dollars ($5,000.00) to be placed in secure trust to be paid 
five hundred dollars ($500.00) per year for ten (10) years." I t  seems 
reasonable to infer that the father put this provision in his will for the 
intelligent purpose of protecting his son against some familiar improvi- 
dent trait in financial matters. Be this as i t  may, i t  is certainly not 
conceivable that R. G. Hornaday would have prescribed any such mode 
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of payment if he had intended for the testamentary option to be exercised 
against his son's personal representative, or heirs, or next of kin, or 
devisees, or legatees, whom he had no means of knowing or identifying 
when he made his will. 

A painstaking examination of the authorities fails to reveal any prece- 
dent dealing with the exact factual situation here considered. But the 
conclusion here reached finds abundant support in sound decisions i n  
other jurisdictions holding, in substance, that when a will gives an  
option to purchase to a named person, the option is personal to the 
optionee, and ends when the optionee dies without having exercised it. 
I n  r e  hdwick's Estate, 269 Pa., ,365, 112 A., 543; Adams v. Adams, 95 
W. Qa., 187, 120 S. E., 590; W e i t z m m  v. Weitzmann, 87 Ind. App., 
236, 161 N. E., 385; I n  re Hauser, 50 N.  Y .  S. (2d), 709. 

For  the reasons given, we hold that the option given the plaintiffs, 
Swannie Hornaday and Julia Hornaday Ross, by the seventh item of the 
will of R. G. Hornaday did not extend beyond the lifetime of Victor C. . 
Hornaday, and that the judgment of the court below to the contrary 
must be 

Reversed. 

STATE v. HAROLD HAWLEY. 

(Filed 4 June, 1948.) 
1. Criminal Law 5 51- 

The sole province and responsibility of the jury is to find the facts, and 
the consequences of the verdict on the facts is of no concern to the jury. 

2. Criminal Law 5 50f- 
Argument of the solicitor in the trial of a capital offense that the jury 

has only a small part in determining the final punishment of defendant 
because in the event of conviction the case would be reviewed for errors 
by the Supreme Court even without appeal, and in the event no error was 
found by the Supreme Court, executive clemency would be sought, i s  held 
such gross impropriety that the harmful effects cannot be removed from 
the minds of the jurors even by full instructions from the court. 

3. Same: Criminal Law @ 7Se- 
While ordinarily objection to argument of the solicitor must be brought 

to the trial court's attention in time to afford opportunity to the court to 
correct the transgression by instructions to the jury, this rule does not 
apply when the impropriety is so gross that its prejudicial effect cannot be 
removed from the minds of the jurors by instructions from the court. 

4. Criminal Law 5 B i b -  
Upon appeal from sentence of death, it is necessary that the Supreme 

Court find that there mas no error in the trial before the sentence can be 
carried out. G. S., 15-194. 
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5. Criminal Law § 78c- 
Where the record shows that the solicitor agreed that statement of case 

on appeal, containing exception to his argument to the jury and assign- 
ment of error based thereon, should constitute the case 011 appeal, this is 
sufficient as an exceptive assignment of error even though defendant made 
no objection and tool; no exception a t  the time. Rule of Practice in the 
Supreme Court No. 21. 

APPEAL by defendant from Bone, J., a t  November Term, 1947, of 
GRANVILLE. 

Criminal prosecution upon bill of indictment charging defendant with 
the offense of murder in the first degree of one Effie Hawley, at and in 
Granville County, on 29 September, 1947. 

The record on this appeal shows that  defendant, upon arraignment, 
pleaded not guilty. I t  contains also case on appeal served by defendant 
through his attorneys, to which the solicitor for the State agreed. 

This case on appeal presents these salient facts: On the trial below 
the State offered evidence tending to support the charge of murder in the 
first degree with which defendant stands indicted. The defendant offered 
no  evidence, and his counsel had and made the opening and concluding 
arguments to the jury. I n  the meantime, arguments were made by 
attorneys for private prosecution, followed by the solicitor for the State. 

The substance of the concluding par t  of the solicitor's argument to 
the jury as shown in the case on appeal, to which the solicitor agrees and 
to which exception by defendant appears, is as follows: 

"In North Carolina there are four capital felonies, that is felonies for 
which the punishment is death. Murder in  the first degree is one of these 
felonies. The defendant is being tried under a bill of indictment which 
charges murder in the first degree, and the State is asking for a convic- 
tion. I know that juries as a rule are reluctant to find defendants guilty 
of an  offense for which the punishment is death. You, gentlemen of the 
jury, are but a small cog in the final determination and conclusion of this 
case. I f  you find the defendant guilty as charged, and the defendant 
is sentenced by the Presiding Judge to be executed in the manner 11-hick 
the statute prescribes, that  does not mean that  the defendant mill be put 
to  death. Before the defendant will be put to death the Supreme Court 
will review his trial, whether or not the defendant appeals, and the 
Supreme Court mill seek to find some error or errors entitling the defend- 
an t  to  a new trial. I f  the Supreme Court fails to find error, the Gov- 
ernor, through the Commissioner of Paroles, will be urged to extend 
executive clemency. Petitions and letters of recommendation, recommend- 
ing clemency, will be filed, and the Commissioner of Paroles, and in  all 
probability the Governor, personally, will carefully review and consider 
this case and all recommendations and petitions filed in the defendant's 
behalf, before the defendant is executed, and I argue to you, gentlemen of 
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the jury, that not all, but only a certain percentage of the defendants who 
a re  convicted in North Carolina of capital felonies finally suffer the death 
penalty. You can see, therefore, gentlemen of the ju-ry, that  you are 
only a small cog in the final determination of what may happen to this 
defendant, even if you find him guilty, as charged in the bill of indict- 
ment." 

Counsel for defendant, who followed the solicitor, replied to the above 
argument. And i t  is stated that "while the solicitor was addressing the 
jury the presiding judge was on the bench, but was engaged in  reviewing 
his notes on the evidence, preparatory to making the charge and was not 
following the argument of the solicitor to the jury. Y o  objection to said 
argument was made by counsel for defendant a t  any time during the 
term, nor was i t  called to the attention of the court that the solicitor was 
making the argument to which exception is now being made." 

Verdict : Guilty of murder in the first degree. 
Judgment:  Death by administration of lethal gas. 
Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General MciVullan and Assistant Attorneys-General Bruton, 
Ehodes, and Moody for the Siate. 

T.  G. Sfem and B. S. Royster, Jr., for defendant, app~l lan f .  

WIXBORNE, J. The remarks of the solicitor for the State in conclud- 
ing his address to the jury on the trial in Superior Court, t o  which alone 
exceptioll is directed on this appeal, are to the same effect as those held 
by this Court in the case S. v. Little, 228 N.  C., 417, 45 S. E. (2d), 542, 
to be calculated to prejudice unduly the defendant in  the defense of the 
charge against him: and on account of which a new trial was ordered. 
There, as here, the defendant was on trial charged with murder in the 
firbt degree. IIencc n hat  is said there is appropriate here. 

I n  the Liftle case the Court held that the gravity of the improper 
remarks of the solicitor called for a correction bv instruction of the 
judge to the jury a t  some time duriug the trial regardless of attitude of 
counsel for defendant as to whether partial correction should or should 
not be made. And there doubt is exkessed as to whether the harmful 
effects of the remarks could have been removed from the minds of the 
jury even by full instructions. 

The remarks of the solicitor here under consideration are calculated 
even more than in the Lifti'e case to prejudice unduly the defendant in 
the minds of the jury. "The State does not ask for the conviction of a 
defendant except upon the facts and the law, stripped of all extraneous 
matter,-the naked facts," said W a l k ~ r ,  J., in 8. v. Davenport, 156 
N.  C., 596, 72 S. E., 7. To find the facts is the sole province and respon- 
sibility of the jury. hIoreover, what consequences the verdict un the 
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facts may bring to defendant is of no concern to the jury. Hence, the 
remarks here tend to disconcert the jury in fairly and freely deliberating 
upon the facts and in  arriving a t  a just and true verdict. 

Moreover, here as in the Li t t l e  case i t  is doubted that the harmful 
effect of the remarks of the solicitor in appealing for a verdict of murder 
in  the first degree could have been removed from the minds of the jury 
by full instruction of the trial judge. I n  S. v. f lo land,  85 N.  C., 576, 
speaking of a gross abuse of privilege by counsel, R u f i n ,  J., said: ('After 
its commission, under the circumstances, it admitted of no cure by any- 
thing that could be said in the charge." See also B o l l y  v. H o l l y ,  94 
N. C., 96. 

But the contention was made in the Li t t l e  case, as i t  is here, that 
exception to the improper remarks not taken before verdict is not season- 
able. Under the facts there as here the rule is inapplicable. 

Ordinarily i t  is the duty of counsel to make timely objection so that 
the judge may correct the transgression by instructing the jury. 8. v. 
Suggs ,  89 N.  C., 527. And, ordinarily, the failure to object before ver- 
dict is held to constitute waiver of objection. 8. v. T y s o n ,  133 N. C., 692, 
45 S. E., 838. But where, as here, the harmful effect of the remarks is 
such that i t  may not be removed from the minds of the jury by instruc- 
tion of the judge, the reason for the rule requiring the objection to be 
made before the verdict does not exist. 

Therefore, under the facts of this case, as in the Li t t l e  case, the rule 
requiring exception before verdict is inapplicable. Moreover, the appeals 
in each of these cases is from a judgment sentencing defendant to death. 
G. S., 15-187. And i t  is provided by statute, G. S., 15-194, that '(in case 
of an  appeal" from such judgment, ('should the Supreme Court find no 
error in the trial," "such condemned person shall be executed . . . upon 
the third Friday after the filing of the opinion or order of the Supreme 
Court . . . and i t  shall be the duty of the Clerk of the Supreme Court 
. . . to notify the warden of the penitentiary of the date of the filing of 
the opinion or order of such Court." Thus in case of appeal, it is only 
after the Supreme Court finds "no  error in t h e  trial" that the warden 
of the penitentiary may carry out the mandate of the trial court for the 
execution of the condemned person. 

I t  is noted that the trial of this case in the Superior Court took place 
before the opinion in the Li t t l e  case was handed down. -4nd it is signifi- 
cant that though no objection to the remarks was made or exception 
taken at  the time, the record shows that solicitor agrees that the state- 
ment of case on appeal, containing exception to his remarks and assign- 
ment of error based thereon, shall constitute the case on appeal. This 
meets the requirement of an exceptive assignment of error. Rule 21 of 
Rules of Practice in Supreme Court, 221 N. C., 544. 

For  error indicated, there must be a 
New trial. 
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Bass v. BASS. 

BANKS W. BASS v. LILLIE PATTERSON BASS. 

(Filed 4 June, 1948.) 

1. F'rauds, Statute of, § 12: Husband and Wife 9 12c- 

Demurrer is properly sustain6d to a cause of action based on allegations 
that plaintiff conveyed to his wife certain lands pursuant to an agreement 
that she would hold the property for the benefit of both, since a grantor 
may not engraft a parol trust in his favor on his deed absolute in form. 

2. Husband and Wife § 12c- 

Where the husband pays the purchase price of land and has conveyance 
made to his wife, the law will presume a gift of the land to the wife, but 
the presumption is subject to rebuttal by clear, strong and convincing 
proof. 

3. Husband and Wife §§ 6, 1Zc- 

Where the husband pays the purchase price and has conveyance of 
land made to hie wife, her agreement to hold title for  the benefit of them 
both does not affect her separate estate, and it is not required that the 
agreement be executed in the manner set forth in G. S., 52-12. 

4. Husband and Wife 3 1212: Trmsts 4b- 

A complaint alleging that plaintiff paid the purchase price for certain 
lands and had conveyance made to his wife under a parol agreement that 
she would hold title for the benefit of them both, states a cause of action 
and demurrer thereto is properly overruled, but plaintiff has the burden 
of establishing the resulting trust by clear, strong and convincing proof. 

APPEAL by defendant from Morris, J., a t  March Term, 1948, of 
ALAMAXCE. 

This is a civil action to establish a parol trust i n  favor of the plaintiff. 
The  plaintiff and defendant were married prior to 2 February, 1934, 

and lived together as man and wife until 3 February, 1946, when they 
separated and thereafter the defendant obtained a divorce from the 
plaintiff. 

The plaintiff alleges that while he and the defendant were living 
together as man  and wife he conveyed to the defendant certain real 
estate and caused other real property purchased by h im t o  be conveyed 
to his wife, pursuant to  an agreement with her that  she would hold such 
property fo r  the benefit of the plaintiff and the defendant. 

The  defendant demurred to  the complaint on the ground that  the facts 
alleged are insufficient to constitute a cause of action. The demurrer was 
overruled, and the defendant appealed, assigning error. 

Thos. C. Carter a d  Long & Ross for plaintif. 
A. M. C~TTOZZ for defendant. 
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DENNY, J. The plaintiff conveyed certain property to the defendant 
and now seeks to establish a parol trust in his favor for a one-half 
interest in the property. A parol agreement in favor of a grantor, 
entered into at  the time or prior to the execution of a deed, and at  
variance with the written conveyance, is unenforceable in the absence of 
fraud, mistake, or undue influence. Loftin v. Kornegay, 225 N .  C., 490, 
35 S. E. (2d), 607; Carlisle v. Carlisle, 225 N. C., 462, 35 S. E .  (2d), 

znner v. 418; Davis v. Davis, 223 N .  C., 36, 25 S. E. (Zd), 181; W '  
Winner, 222 N.  C., 414, 23 S. E .  (2d), 251; Taylor v. Addington, 222 
N.  C., 393, 23 S. E. (2d), 318; Insurance Co. v. ilforehead, 209 K. C., 
174, 183 S. E., 606; Cavenaugh v. Jarnzan, 164 N.  C., 372, 79 S. E., 673; 
Jones v. Jones, 164 N.  C., 320, 80 S. E., 430; Gaylord v. Gaylo?-d, 150 
N .  C., 222, 63 S. E., 1028. 

The complaint does not allege a cause of action in so far as the plain- 
tiff seeks to engraft a parol trust in his favor in lands conveyed by him 
in an instrument which clearly indicates on its face that an absolute and 
unconditional estate was intended to pass. 

The plaintiff alleges, however, that he purchased other properties and 
caused them to be placed in his wife's name pursuant to an agreement 
with her that she would hold such properties for their joint benefit. 

The mere fact that a husband paid the purchase price for property and 
"caused title to be taken in his wife's name does not create a resulting 
trust in his favor, . . . but, on the contrary, where a husband pays the 
purchase money for land and has the deed made to his wife, the law 
presumes he intended it to be a gift to the wife," Carlisle c. Carlisle, 
supra. Thurber v. LaRogue, 105 N. C., 301, 11 S. E., 460; Arrington 
v. Arrington, 114 N .  C., 116, 19 S. E., 351; Ricks v. Wilson, 154 N. C., 
282, 70 S. E., 476; Singleton v. Cherry, 168 N. C., 402, 84 S. E., 402; 
Nelson, v. nelson, 176 N .  C., 191, 96 S. E., 986; Whitten v. Peace, 188 
N.  C., 298, 124 S. E., 571; Tire Co. I:. Lester, 190 N .  C., 411, 130 S. E., 
451 ; Carter v. Oxendine, 193 N .  C., 478, 137 S. E., 424. This presump- 
tion, however, is one of fact and is rebuttable. Faggart v. Bost, 122 
N .  C., 517, 29 S. E., 833; Flanner v. Butler, 131 N .  C., 155, 42 S. E., 
547; Carter v. Oxendine, supra; Bank v. Crowder, 194 N.  C., 312, 139 
S. E., 604. 

I n  Flanner v. Butler, supra, in considering whether or not a trust 
could be established between a husband and wife, since property pur- 
chased by the husband and conveyed to the wife is presumed to he a gift, 
the Court said: "Rut this is only the presumption of a fact the law 
makes, which may be rebutted by evidence, and, when this is done, the 
parties then stand as if they mere not man and wife, that is. they stand 
as other parties, and the general rule prevails." 

A married woman may enter into a parol agreement with her husband 
to hold title to real estate conveyed to her by a third party, for his benefit 
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or for their joint benefit. Such an  agreement would not involve her 
separate estate. Consequently such contract is not required to be exe- 
cuted in  the manner set forth in G. S., 52-12. Even so, a husband, i n  
order to establish a parol trust in his favor, where his wife holds title 
to property purchased by him and placed in her name, must overcome 
the presumption tha t  i t  was a gift. I n  order to overcome this presump- 
tion and establish a parol trust in his favor, in the absence of fraud, 
mistake or undue influence, the burden is on the husband to show by 
clear, cogent and convincing proof that  i t  was the intention of the parties, 
a t  the time the property was purchased and conveyed to the wife, that  
such property was to be held for the benefit of the husband or for  their 
joint benefit. 26 Am. Jur. ,  727; 41 C. J. S., 633; 30 C. J., 704; Carlisle 
v. Carlisle, supra; Anderson v. Anderson, 177 N .  C., 401, 99 S. E., 106; 
NcCorlcle v. Beatty, 226 N .  C., 338, 38 S. E. (2d),  102. 

T h i l e  the burden of making out his case before the jury rests on the 
plaintiff, and whether or not he can do so is no concern of ours, we do 
think the complaint is sufficient to survive the demurrer. 

The judgment of the  Court below is 
Affirmed. 

AMERICAN CIGARETTE AKD CIGAR COUPANY,  IKC., v. If. C. GARNER, 
TRADIVG A K D  DOING BUSINESS U K D ~ R  THE FIRM XAVE AND STYLE OF &I. C. 
GARKER TRUCK LINES. 

(Filed 4 June, 1948.) 
1. Carriers 12- 

The common I ~ I T  rille that a carrier, in the absence of special contract, 
ic liable for loss of goods in transit unless the carrier can show that loss 
was attributable to act of God, the public enemy, fault of the shipper, or 
inherent defect in the goods shipped, applies to interstate shipments as 
well as intrastate shipments, since the rule has not been changed by deci- 
sion of the Federal courts or by Federal statute, the reference to negli- 
gwce in  the Carmack and Cummins Amendments to the Hepburn Act 
applying only in caw of failure to give required notice of claim. 

Anncd robbers are not "public enemies" within the meaning of the rule 
of liability of common carrier?. 

3. Carriers § 3- 

The Federal statutes regulating transportation in interstate commerce 
by rail are made applicable to motor carriers. 49 U. S. C. A,,  319. 

4. Carriers § 12- 
A%llegntions of delivery of goods to a carrier for shipment and non- 

delivery by the carrier are snfficient to state a cause of action, and the 
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fact that the complaint also alleges the loss was due to  carelessness of the 
carrier in handling the goods does not require plaintiff to prove negligence 
or make the law of bailments applicable. 

APPEAL by plaintiff from Bone, J., at September Term, 1947, of 
DURHAM. Reversed. 

Suit by the shipper for loss of goods delivered to defendant, a common 
carrier, for shipment interstate. 

J u r y  trial was waived and under stipulation the trial judge found that 
the defendant, a common carrier, received from the plaintiff in Durham, 
N. C., a shipment of cigarettes for transportation by motor truck and 
trailer to a point in New Jersey. Plaintiff paid the freight and received 
bill of lading therefor. E n  route a major portion of the goods, in value 
$29,888.35, was stolen by persons unknown and was never delivered. The 
court found the loss was not caused by any act or negligence of the 
carrier or his agent, and adjudged that the plaintiff recover nothing. 

Plaintiff excepted and appealed. 

Puller, Reade & Fuller for plaintif, appellant. 
Ruark d Ruark for defendant, appellee. 

DEVIN, J. The plaintiff's appeal presents the question whether the 
finding by the court that the shipment of goods was received by a common 
carrier for transportation in interstate commerce, and bill of lading 
issued therefor, without limitation or exception, and that, due to robbery 
by unknown persons, the goods were lost en route and never delivered was 
alone sufficient to impose liability for the value thereof upon the defend- 
ant carrier. 

The common law rule holds a common carrier, in the absence of special 
contract, liable for loss of goods in transit, unless the carrier can show 
that the loss was attributable to an  act of God, the public enemy, the 
fault of the shipper, or inherent defect in the goods shipped. This rule 
obtains in  this jurisdiction as to intrastate shipments. Merchant v. 
Lmsiter, 224 N .  C., 343, 30 S. E. (2d), 217. I n  that case it was said, 
"A carrier is an insurer against loss of goods received for shipment. . . . 
I t  is bound to safely carry and deliver merchandise received and accepted 
for transportation (Meredith v. R. R., 137 N. C., 478, 50 S. E., 1 ) )  and 
in case of loss plaintiff need only prove delivery to and nondelivery by 
tho carrier," citing Morris v. Express Co., 183 N. C., 144, 110 S. E., 
855; Moore v. R. R., 183 N. C., 213, 111 S. E., 166; Perry v. R. R., 171 
N. C., 158, 88 S. E., 156. 

I n  the case at  bar the shipment was interstate; hence "rights and 
liabilities of the parties depend upon Acts of Congress, the bill of lading, 
and common law rules as accepted and applied in Federal tribunals." 
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Cincinnati, N.  0. & T.  P. R. Co. v. Rankin,  241 U.  S., 319; White  v. 
Southern R. Co., 208 S. C., 319, 38 S. E. (2d), 111; 165 A. L. R., 988. 
Accordingly i t  is argued here that the language of the Carmack and 
Cummins Amendments to the Hepburn Act declaring the carrier liable 
for any loss of goods in  transit "caused by it," and that if loss be due to 
''( carelessness or negligence" of the carrier no notice of claim should be 
required as condition precedent to recovery, indicates a modification of 
the common law rule, but we think the reference to negligence as affecting 
the carrier's liability applies only in case of failure to give required 
notice of claim. Cincinnati, N. 0. & T.  P .  R. Co. v. Rankin,  241 U. S., 
319; Adams Exp .  Co. v.. Croninger, 226 U.  S., 491; Missouri K. & T.  R. 
Co. v. Harriman Bros., 227 U. S.; 657 (672) ; Chesapeake & 0. R. Co. 
v.  Thompson Mfg.  Co., 270 U. S., 416; Gillette Safety Razor Co. v. 
Davis, 278 Fed., 864; Lehigh Valley R. Co. v.  Lysaght, 271 Fed., 906. 
The rule of substantive law that the common carrier is liable for failure 
to transport safely goods received by him for shipment interstate, unless 
the loss be due to one of the causes herein referred to, has not been 
changed by statute or authoritative rule of the Federal courts. Chesa- 
peake & 0. R. Co. v. Thompson Mfg.  Co., 270 U. S., 416; Cincinnati, 
S. 0. & T .  P. R. Co. v.  Rankin, 241 U. S., 319; Chicago & E .  Ill. R. Co. 
2'. Collim Produce Co., 249 U. S., 186. Proof of delivery to carrier and 
failure to transport safely to consignee was sufficient to make out a case. 
"If the failure to deliver was due to the act of God, the public enemy, 
or some cause against which i t  might lawfully contract, i t  was for the 
carrier to bring itself within such exception. I n  the absence of such 
proof, the plaintiffs are entitled to recover." Galveston H. & S. A. R. 
Po. I?. Wallace, 223 U.  S., 481. 

That the loss of the goods was due to robbery on the part of unknown 
persons does not relieve the carrier. While armed robbers may be in a 
sense enemies of society, the loss due to their depredations may not be 
held in law to come within the definition of "public enemies" as affecting 
the liability of a common carrier of goods (9 Am. Jur., 860, and cases 
cited; 20 A. L. R., 262 (Annotation)), in the absence of exemption 
therefor in  the bill of lading, Kesler v.  S. By .  Co., 200 Ky., 713. The 
Federal statutes regulating transportation in interstate commerce by 
rail are made applicable to motor carriers. 49 U. S. C. A., sec. 319. 

While the plaintiff in its complaint referred to the loss of the goods 
as due to the carelessness of the defendant in handling the shipment, its 
allegations of delivery of the described goods to and receipt by defendant, 
a common carrier, for shipment, and loss of the goods and failure to 
deliver to the consignee, was sufficient to state a cause of action, without 
requiring proof of negligence, or applying the law of bailments. 

For the reasons stated the court below was in error, and the judgment is 
Reversed. 
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NOAH c. R. R.; REYNOLDS V. R. R. 

W. L. NOAH v. SOUTHERX RAILWAY CO. ET AL. 

and 
GLOVER B. RETKOLDS v. SOUTI-IICRK RAILWAY CO. ET AL. 

(Filed 4 June, 1948.) 
1. Negligence § 20-  

An instruction on the issue of contributory negligence that the burdeli 
is on defendant to satisfy the jury by the greater weight of the evidence 
not only that plaintiff was negligelit but that his negligence was the proxi- 
mate cause of the injury i 8  held reversible error in omitting the question 
of concurring negligence. 

2. Segligence 3 11- 

Contributory negligence imports contribution rather thari indepeilder~t 
or sole proximate cause, and bars recovery if it contributes to the injury 
as a proximate cause or one of them. 

APPEAL by defendants from Clement ,  J., at  J anua ry  Term, 1948, of 
FORSYTH. 

Civil actions by owner of taxicab and its driver to recorer damages 
for alleged negligent injuries to both cab and driver, by consent, consoli- 
dated and tried together as the two actions arose out of the same circum- 
stances. 

I t  is in evidence that  on 5 November, 1946, there was a coIlisioil at 
the West Point  Avenue grade crossing in High Point, N. C., betveen a 
Noah's Ark Taxicab, owned by Tlr. L. Noah and operated a t  the time by 
Glover B. Reynolds, and the diesel-powered locomotire of a northbound 
fast passenger train No. 36, of the Southern Railway Company driven 
by engineer C. M. Rives. 

The evidence is in sharp coi~flict on the issues of negligence, contribu- 
tory negligence and damages, save perhaps the damage to the taxicab 
which seems to have receired but little attention. 

There was a verdict and judgment for the plaintiff in each case, from 
which the defendants appeal, assigning errors. 

A. B. Curnmings  a n d  Deal d I l u t r h i n s  for plaintif is,  a p p e l l ~ e s .  
W o m b l e ,  Carly le ,  N a r f i n  d? Sclndridgr and W. T .  d o y n e r  for defend- 

an t s ,  appellants.  

STACY, C. J. A careful perusal of the record leaves us with the 
imuression that  a new trial must be awarded for error in the charge on 

c, 

the issue of contributory negligence. 
"To constitute contributory negligence," the jury was instructed on 

several occasions, "the defendants must satisfy you on the second issue, 
by the greater weight of the evidence, that  the plaintiff was negligent, 
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and that his negligence was the proximate cause of the injury. . . . 
The mere fact that plaintiff is negligent would not warrant you in 
answering the issue against the plaintiff. I t  would be necessary for the 
defendants to go further and satisfy you, by the greater weight of the 
evidence, not only that Reynolds was negligent in operating the taxi, but 
that his negligence was the proximate cause of the injury." 

The objection to this instruction is, that it omits the essential ele- 
ments of concurring negligence, as pointed out in Brown v. Montgomery 
Ward, 217 N. C., 368, 8 S. E. (2d), 199, and W.right v. Grocery Co., 
210 N. C., 468, 187 S. E., 564, where new trials were awarded on similar 
instructions. 

The plaintiff's negligence need not be the sole proximate cause of the 
injury to bar recovery, for "contributory negligence," ex vi termini, 
signifies contribution rather than independent or sole proximate cause. 
Tyson ?;. Ford, 228 N. C., 778, 47 S. E. (2d), 251. I t  is enough if i t  
coxtribute to the injury as a proximate cause, or one of them. Godwin 
v. R. R., 220 N. C., 281, 1 7  S. E. (2d), 137. The plaintiff may not 
recorer in a n  action like the present, when his negligence concurs with 
the negligence of the defendant in proximately producing the result. 
Tnrrirnf 1 , .  Bottling Po., 221 N. C., 390, 20 S. E. (2d), 565. 

For error as indicated a new trial seems necessary. I t  is so ordered. 
New trial. 

EI. L. KIKG v. F. L. BYRD ET AL. 

(Filed 4 June, 1948.) 
Trial 5 49- 

Motion to set aside the verdict on the ground that it  is against the 
weight of the evidence is addressed to the sound discretion of the trial 
court. G. S., 1-207. 

APPEAL by defendants from Bone, J., at October-Xovember Term, 
1947, of DURHAI~I. 

Ciril action to dissolve alleged partnership and for an accounting. 
Plaintiff alleges that on or about 1 January, 1946, he and the defend- 

ants. entered into a business partnership under the firm name and style 
of B. & TT. Electric Service, and operated the same at 810 Cleveland 
Street, Durham, N. C.; that plaiiitiff no longer desires to continue the 
association in the business as a partner. and has so notified the defend- 
ants; that no satisfactory basis of liquidation has been agreed upon; 
wherefore, plaintiff brings this action for dissolution of the partnership, 
for an accounting and for a division of the assets. 
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The defendants answered, denying the existence of any partnership 
with the plaintiff, and alleging that plaintiff was employed by the defend- 
ants on a salary basis as an electrical helper; that he was not a licensed 
electrician, and that he had never qualified himself to become a partner 
in the business, but defendants offer to form a partnership with the 
plaintiff upon his obtaining an electrician's license as required by the 
ordinance of the City of Durham. 

Upon the issue thus joined, the jury returned the following verdict: 
"Did the plaintiff and the defendants enter into a co-partnership as 

alleged in the complaint ? Ans. Yes." 
Judgment was thereupon entered on the verdict, declaring the exist- 

ence of a partnership, and ordering a reference under the statute to hear 
and determine the remaining matters in controversy. 

The defendants appeal, assigning as error the ruling on the demurrer 
to the evidence, and the refusal of the court to set aside the verdict as 
against the greater weight of the evidence. 

A. W. Kennon, Jr., for pzaintiff, appellee. 
Fuller, Reade & Fuller for defendants, appellants. 

STACY, C .  J. The evidence was sufficient to karry the case to the 
jury on the issue submitted, and the refusal to set aside the verdict as 
against the weight of the evidence was a matter addressed to the sound 
discretion of the trial court. G. S., 1-207; Goodman v. Goodman, 201 
N. C., 808, 161 S. E., 686. 

On the record, as presented, no reversible error has been made to 
appear. Hence, the verdict and judgment will be upheld. 

No error. 
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STATES' RIGHTS DEMOCRATIC PARTY, AN UR'INOORPORATED, VOLUNTARY, 
POLITICAL ASSOCIATION, PHILIP S. FINN, JR., STATE CHAIRMAN OF 

STATES' RIGHTS DEitIOCRATIC PARTY, AND DAVID CLARK AND 

P H I L I P  S. FINN, JR., ON BEHALF OF THEMS~VES AND MORE THAN 10,000 
QUALIFIED V O ~ S  OF NORTH CAROLINA, PETITION~S, V. NORTH CARO- 
LINA STATE EOARD O F  ELECTIONS, AND HUBERT OLIVE, CHAIR- 
MAX, AND ADRIAN MITCHELL, WALTER H. WOODSON, J. R. MOR- 
GAN, AND THOMAS C. CARTER, MEMBERS CONSTITUTING THE N. C. 
STATE BOARD O F  ELECTIONS, RESPOSDENTS. 

(Filed 8 September, 1948.) 
1. Elections 8 7- 

Upon the filing of a petition under G. S., 163-1, for the creation of a 
new political party, i t  is  the duty of the State Board of Elections, in  the 
first instance, to determine whether the petition is in accordance with 
the statutory requirements. 

2. Same- 
I n  determining whether the petition for the creation of a new political 

party meets the statutory requirements, i t  is the duty of the State Board 
of Elections to determine whether the petition is signed by a t  least 10,000 
registered voters. which i t  may do by resort to  the registration books 
through the agency of the county boards of elections. G. S., 163-10. I n  
the present case petitioners offered to bear the expense of checking the 
signatures against the registration books so that the adequacy of public 
funds expendable for  this purpose did not arise. 

3. Same- 
The State Board of Elections is not under duty to determine the suffi- 

ciency of a petition for the creation of a new political party at the time 

179 



180 I N  THE SUPREME COGRT. [229 

the petition is filed, but the Board is given approximately sixty days for 
this purpose between the time the petition is required to be filed, G. S., 
163-1, and the time the ballots must be printed and delivered to the county 
boards of elections, G. S., 163-151. 

4. Same: Constitutional Law fj 21- 

In  order to meet the constitutional requirement of due procea.. t h ~  
State Board of Elections must give petitioners for the creation of x new 
political party notice and an opportunity to be heard before rejecting the 
petition as insufficient. 

5. Elections § 7- 

The State Board of Elections has pov-er to malie reasonable rules and 
regulations for carrying into effect the law it  was created to administer, 
but it  cannot promulgate rules and regulations which conflict with any 
provisions of the statute. G. S., 163-10 ( 2 )  (15) ,  G. S., 163-153. 

6. Constitutional Law # 812: Administrative Law # 3- 
The General Assembly cannot delegate authority to make lsw, and an 

administrative agency has no power to promulgate rules and regulations 
which alter or add to the law it  is set up to administer. 

7. Administrative Law # 4- 

,4 petition is a formal written request made to some official or body 
having authority to grant i t ;  a certificate is a document in which the 
issuing officer states that a thing has or has not been done, or that an 
act has or has not been performed. 

8. Elections 3 7- 

The State Board of Elections is withont authority to add to the. atatn- 
tory requirements of a petition for the creation of a new political pilrty 
under G. S.. 163-1, an additional requirement that the petition he ac.com- 
panied by certificates from the county boards of elections certifying that 
in the aggregate a t  least 10.000 of the signers of the petition are regis- 
tered voters who have not voted in m y  primary election of any ?xihting 
political party during the year in which the petition is signed. 

9. Same- 
The primary laws have no applicatio~i to new political partiei creatcd 

under G. S., 163-1, and the State Board of Elections has no power to pro- 
mulgate regulations making non-participation in a primary of an exiiting 
political party during the year a qualification of electors signing a peti- 
tion for the creation of a ne1-i political party. there bemg no such qualifi- 
cation implicit o r  expl~cit in the statute. 

10. Same- 

A regulation of the State Board of Elections that petitionerb for the 
creation of a nen politicill party mnqt show that the signers of the petition 
were registered voters who had not participated in the primary election 
of any existing political party during the year ic: void, and such regula- 
tion cannot be upheld by striking therefrom, under the guise of ltgal 
construction, that part of the regl~lation requiring that the certificate sbo\v 
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that the signers bad not participated in a primary of any existing politi- 
cal party. 

11. Administrative Law § 3- 

In construing the regolation of an administrati~e agency it must he 
presumed that every part of the regulation mas promulgated for a pur- 
pose and intended to be carried into effect, and the courts may not uphold 
such regulation by striking therefrom such portions as are beyond the 
authority of the agency. 

12. Elections § 7: Mandamus 5 2a- 
Where a petition which meets all of the requirements of G. S., 163-1, is 

aptly filed, it is the statutory duty of the State Board of Elections to cause 
the names of the nominees of sl~ch new political party to be printed on the 
official ballot, and nln l zdu~l l t s  will lie to compel the perforlnallce of such 
duty. 

STACY, C. J., dissenting. 

APPEAL by respondents from Ilurris, b., August 20, 1948, in proceed- 
ing in  the Superior Court of WAKE County. 

On March 20, 1948, the State Board of Elections, a political agency 
of Kor th  Carolina created and existing under chapter 163 of the General 
Statutes, adopted certain rules and regulations for the avowed purpose 
of implementing the provisions of G. S., 163-1, governing the creation 
of new political parties i n  Kor th  Carolina. These rules and regulations 
were filed with the Secretary of State on March 25, 1948, and are sum- 
marized below in so f a r  as they are germane to the controversy resulting 
in this litig a t '  lon. 

Regulations Nos. 2 and 4 prescribed, in substance, that  any group of 
voters desiring to  create a new state political party under G. S., 163-1, 
must attach to and file with the petition required by the statute certifi- 
cates from chairmen of county boards of elections in the several counties 
in which signatures to the petitions are obtained, certifying to the State 
Board of Elections in  the aggregate that  an examination of the registra- 
tion and poll books discloses that  at least 10,000 of the signers of the 
petition are registered voters who hare  not "voted in  the primary election 
of any existing party during the year in which the petition is signed by 
the voters." Regulation No. 5 stipulates that  upon request of any group 
of r-oters desirous of creating a new political party and upon payment 

- - 

by such groun of a fee of ten cents f o r  each name checked to the election 
u A 

officer doing the checking, the chairman of any county board of elections 
in any county in  which signatures to the statutory petition are obtained 
shall cause the names of the electors of his county-signing the petition 
to be checked against the registration and poll books of his county and 
shall issue and present to such group of voters for attachment to their 
petition the certificates required by Regulations Xos. 2 and 4. 
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At least ninety days before the general election scheduled for Novem- 
ber 2, 1948, to wit, on August 3, 1948, the individual petitioners and 
other voters of the State undertook to organize the States' Rights Demo- 
cratic Par ty  as a state political party under G. s., 163-1, by filing with 
the State Board of Elections a petition signed by 18,681 persons repre- 
senting themselves to be qualified voters in various counties of North 
Carolina. The contents of the petition other than the signatures of the 
signers and their voting precincts were as follows : 

"We, the undersigned qualified voters of North Carolina, hereby 
declare our intention of organizing a state political party to be known 
and designated as States' Rights Democratic Party, and we also declare 
our intention of participating in the next succeeding election to be held 
on November 2, 1948; and ask to have the names of candidates of the 
party for president and vice president of the United States and/or 
electors for the same to appear on the ballot. The name and address of 
the State Chairman of the States' Rights Democratic Par ty  is Col. Philip 
S. Finn, Jr., of 1325 Oakland Street, Hendersonville, North Carolina." 

I t  is noted here that the State Board of Elections has never questioned 
the genuineness of the signatures appearing upon the petition. 

The petition was not accompanied by any certificates from any chair- 
men of any county boards of elections as required by Regulations Nos. 
2 and 4 of the State Board of Elections, but contemporaneously with the 
filing of the petition, the petitioners offered to pay the cost of checking 
the names of the signers of the petition against the registration books of 
their respective counties at  the rate specified in Regulation No. 5. 

On August 4, 1948, the State Board of Elections rejected the petition 
filed with it on the preceding day and refused to print the names of any 
of the nominees of the States' Rights Democratic Par ty  on the ballot to 
be used in the general election on November 2, 1948, because the peti- 
tioners and their associates had not attached to and filed with the petition 
certificates from chairmen of any county boards of elections certifying 
the matters prescribed by Regulations Nos. 2 and 4. I n  making this 
ruling, the State Board of Elections did not challenge the genuineness 
of any of the signatures appearing on the petition, or the accuracy of 
the claim of the petitioners that at least 10,000 qualified voters had 
signed the petitions, and did not request the petitioners to submit any 
evidence relating to these matters. 

Between the 10th and the 20th days of August, 1945, certain of the 
signatures upon the petition selected by petitioners were checked against 
the regular registration books by the chairmen of the county boards of 
elections in the counties in which such signatures had been obtained 
pursuant to an agreement between the petitioners and the State Board 
of Elections that the cost of such checking was to be borne by the peti- 
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tioners in the manner and a t  the rate specified in Regulation NO. 5 and 
that such checking was not to constitute a waiver of the prior action of 
the State Board of Elections rejecting the petition or a waiver of any 
of the provisions of the rules and regulations adopted by the State Board 
of Elections on March 20, 1948. The checking of these selected signa- 
tures against the regular registration books under the circumstances 
stated revealed that 12,584 of the same were the signatures of duly 
registered and qualified voters, and this fact was certified to the State 
Board of Elections by the local election officers before the hearing in 
this proceeding in  the Superior Court. But no effort was ever made by 
the petitioners to show whether the signers of the petition had or had 
not voted in the primary elections of the Democratic or Republican 
parties held in  May and June, 1948. 

On August 16, 1948, the petitioners brought this proceeding against 
the respondents, praying a declaration that the petitioners and the group 
of voters acting with them had duly qualified as a new political party 
under G. S., 163-1, under the name of States' Rights Democratic Par ty  
and were entitled as such to participate in the general election to be held 
on November 2, 1948, and asking that a writ of lnandamus forthwith 
issue compelling the respondents to cause the names of J. Strom Thur- 
mond and Fielding Wright, the nominees of the party for President and 
Vice-president, to be printed on the official ballot to be used in such 
general election. 

Trial by jury was waived, and the proceeding was heard by the court 
below on August 20. 1948. The respondents "waived all questions as to 
the time and place of the hearing and stated that they raised no question 
as to the form of the action or matters of procedure') to the end that the 
claim of the petitioners and the group of voters acting with them to 
recognition as a new political party under the statute might be speedily 
decided on the merits. I t  was agreed by counsel both in the court below 
and here that this proceeding should be treated as an application for a 
writ of ntandamus and i t  has been so regarded by the parties a t  all stages. 

After hearing the admissions of the parties and the testimony adduced 
by them, the trial court made certain findings of fact. Among them were 
the following: "That on August 3, 1948, there filed with respondent 
board petitions signed by more than 10,000 qualified registered voters, 
declaring their intention of organizing a state political party under the 
name of States' Rights Democratic Party, and stating the name and 
address of the State Chairman of such party, and also declaring their 
intention of participating in the next succeeding election and requesting 
to have the names of candidates of said political party for President 
and Vice-president of the United States and/or electors for the same 
to appear on the ballot, and contemporaneously with the filing of said 
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petitions, the petitioners offered to pay the cost of checking the names 
of said petitioners against the general election registration books in the 
several counties. That  the petitioners a t  the time of filing said petitions 
did not file with the respondent Board of Elections any certificates of 
any chairmen of any county boards of elections as required by the rules 
and regulations of the said Board adopted on March 20, 1948." 

The court below concluded, in effect, that  Regulations Nos. 2 and 4 
of the State Board of Elections were "unreasonable and invalid." Upon 
the admissions of the parties, its findings of fact, and its conclusions of 
law, the trial court rendered judgment declaring that  the States' Rights 
Democratic P a r t y  had fully qualified as a new state political party 
under G. S., 163-1, and was entitled as such to participate in the general 
election to  be held on Sovember 2, 1 9 4 5 a n d  issuing a writ of m a n d a m u s  
ordering the respondent, the State Board of Elections, to cause the 
names of J. Strom Thurmond and Fielding Wright, the nominees of 
the party for President and Vice-President, to be printed on the official 
ballot for  use in such general election as provided by law. From this 
judgment, the respondents appealed to this Court, assigning errors. 

Edzuin H.  il lalone and J .  L. E m a n u e l  for petitioners, appellees. 
Attorney-General .McMullan and  Assis tant  Attorneys-General B r u t o n ,  

Rhodes ,  and  M o o d y  for respondents,  appellants.  

Exvm,  J. G. S., 163-1, authorizes and regulates the creation of new 
political parties in North Carolina. This statute defines such a party 
to  be "any group of voters which shall have filed with the State Board 
of Elections, a t  least ninety days before a general state election, a peti- 
tion signed by ten thousand qualified voters, declaring their intention 
of organizing a state political party, the name of which shall be stated 
in  the petition together with the name and address of the state chairman 
thereof, and also declaring their intention of participating in  the next 
succeeding election." The statute further provides that "when any new 
political party has qualified for participation in an election as herein 
required, and has furnished to the State Board of Elections the nanies of 
such of its nominees as is desired to be printed on the official ballots by 
the first day of September prior to the election, it shall be the duty of the 
State Board of Elections to cause to be minted on the official ballots 
furnished by i t  to the counties the names of such nominees. TT'hen any 
political party fails to cast three per cent of the total vote cast at an  
election for governor, or for presidential electors, i t  shall cease to be a 
political party within the n~eaning of this chapter." 

Undoubtedly the duty of deternlining whether the petition in contro- 
versy was in accordance v i t h  the requirements of G. S., 163-1. devolved 
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in the first instance upon the State Board of Elections. Gill v. W a k e  
County ,  160 N .  C., 176, 76 S. E., 203, 43 L. R. A. (N. S.) ,  293; I n  re  
U u l p h y ,  189 App. Div., 135, 178 K. Y. S., 236; 9 R. c. L., Elections, 
section 18. The performance of this duty necessarily required the Board 
to ascertain whether the petition had been signed by a t  least 10,000 
qualified voters. Since an elector must be registered to be qualified, it  
was incumbent upon the State Board of Elections to  determine whether 
a t  least 10,000 of the signers of the petition were registered. G. S., 
163-27; W i l l i a m s  a. Commissioners, 176 n'. C., 654, 9'1 S. E., 478; Clark 
v. Statesville,  139 N .  C., 490, 52 S. E., 52; JIcDozi~ell v. Construction 
Co., 96 K. C., 514, 2 S. E., 1 ;  Southerland z'. Goldsboro, 96 N .  C., 49, 
1 S.  E., 760. 

The Board has the authority to deterniine the registration or non- 
registration of the signers of a petition for the creation of a new political 
party by an  examination of the registration books. I.S7ickseZ 21. Cohen, 
262 N. Y., 446, 187 N. E., 634. Indeed, the plenary power vested in the 
Board by the statutes to supe r~ i se  elections and to require reports from 
local election officers affords a reasonable basis for the deduction that the 
Legislature intends the Board to resort to the registration books for this 
purpose through the agency of the county boards of elections in the 
several counties as a mere matter of administrative routine before calling 
upon the signers of the petition to prore that  i t  has been signed by the 
requisite number of qualified roter.. G. S., 163-10. The task of inspect- 
ing the registration books through the agency of local election officers to 
determine whether a t  least 10,000 of the signers of a petition for the 
creation of a new political party are registered voters is not an insuper- 
able one. As a matter of fact, the record discloses that  it .was ascertained 
without difficulty in this way within a space not exceeding ten days that 
12,584 of the signers of the petition in controversy were duly registered. 
Moreover, any suggestion of an inadequacy of public funds expendable 
for this purpose by the State Board of Elections or by the county boards 
of elections in the sereral counties is without merit in the case a t  bar 
because the petitioners here offered to bear the expense of any necessary 
inspection of the registration books by election officers a t  the time v-hen 
the petition was filed with the State Board. 

T h e n  i t  enacted the statute relating to the creation of new political 
parties, the Legislature did not impow upon the State Board of Elec- 
tions any duty  to make a determination as to the sufficiency of the 
petition a t  the time of its filing. The reverse is true. I t  prescribed 
that  the petition must be filed with the State Board of Elections "at 
least ninety days before a general state election." G. S., 163-1. As 
G. S., 163-151, specifies that  ballots for use in general elections shall be 
printed and delivered to the County Boards of Elections "at least thirty 
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days previous to the date of elections," the indisputable purpose of the 
provision of G. S., 163-1, concerning the time for filing a petition for the 
creation of a new political party was to afford the State Board of Elec- 
tions approximately sixty days as the time in which to determine the 
sufficiency of the petition and to print ballots for use in the general 
election bearing the names of the nominees of the new political party in 
the event the petition for its creation is found to conform to the statute. 

Manifestly the statutes creating the State Board of Elections and 
defining its duties contemplate that the Board shall give petitioners for 
the creation of a new political party under G. S., 163-1, notice and an 
opportunity to be heard in support of their petition before rejecting 
it or adjudging it insufficient. 42 Am. Jur., Public Administrative Law, 
section 135. Indeed, notice and hearing in such case are necessary to 
meet the constitutional reauirement of due nrocess of law-"a law which 
hears before it condemns; which proceeds upon inquiry, and renders 
judgment only after trial." Dartmouth College I:. Woodward, 4 Wheat., 
518, 4 U. S. (L. Ed.), 629; N. C. Const., Art. I, section 17. 

Here, however, the State Board of Elections peremptorily rejected 
the petition of the group of voters desiring to create the States' Rights 
Democratic Par ty  without notice or an opportunity to be heard upon 
the question as to whether their petition had been signed by 10,000 
qualified voters. 

G. S., 163-1, is so plain and unambiguous as to speak for itself. The 
record here establishes indisputably that the individual petitioners and 
the group of voters associated with them have performed with exactness 
and nicety every condition set out in this statute as a prerequisite to their 
existence as a new political party under the name of States' Rights 
Democratic Party. Despite this fact, however, the respondents most 
earnestly insist that the plain words of G. S., 163-1, must be set a t  
naught and the manifest will of the 12,584 qualified voters signing the 
petition must be thwarted because the petitioners and those acting with 
them did not attach to the netition certificates from chairmen of county 
boards of elections in the several counties in which signatures to the - 
petition were obtained certifying in the aggregate that an examination 
of the registration and poll books disclosed that at least 10,000 of the 
signers of the ~ e t i t i o n  were registered electors who did not vote in the u " 
primary elections of either the Democratic or Republican parties in 
1948 as required by Regulations Nos. 2 and 4 adopted by the State 
Board of Elections on March 20, 1945. Hence, it appears that this 
appeal necessitates a determination as to the validity of these regulations. 

The General Assembly has conferred upon the State Board of Elec- 
tions power to make reasonable rules and regulations for carrying into 
effect the law it was created to administer, but has annexed to the grant 
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of this power the express limitation that such rules and regulations must 
not conflict with any provisions of such law. G. S., 163-10, subsections 
2 and 15 ;  G. S., 163-183; Burgin v. Board of Elections, 214 N. C., 140, 
198 S. E., 592. I t  seems clear that this specific restriction would have 
been inseparably wedded to the authority granted even if the statutes 
had been silent with respect to it. This is true because the Constitution 
forbids the Legislature to delegate the power to make law to any other 
body. Provision Co. v. Daves, 190 N. C., 7, 128 S. E., 593. As the 
text writer in 42 Am. Jur., Public Administrative Law, section 99, has 
so well said: "Sdministratire rules and regulations, to be valid, must 
be within the authority conferred upon the administrative agency. The 
power to make regulations is not the power to legislate in the true sense, 
and under the guise of regulation legislation may not be enacted. The 
statute which is being administered may not be altered or added to by 
the exercise of a power to make regulations thereunder." 

I t  is to be observed that a "petition" is one thing, and a "certificate" 
is another. A petition is a formal written request made to some official 
or body having authority to grant it. Stale ex rel. Jackson v. School 
Dist. No. 2, 140 Kan., 171, 34 P. (2d), 102. But a certificate imports 
a document in which the issuing officer states "that a thing has or has 
not been done, that an act has or has not been performed." Dolan v. 
United States, 133 F., 441, 69 C. C. A., 274. 

G. S., 163-1, requires a group of voters desirous of creating a new 
political party to file with the State Board of Elections "a petition" 
signed by at  least 10,000 qualified voters with contents as specified in 
the statute. While professing to act by way of regulation, the State 
Board of Elections adds to the statutory requirements concerning the 
petition the additional mandatory condition that the petitioners must 
attach to and file with the petition the "certificates" described in Regula- 
tions Nos. 2 and 4. Consequently, the State Board of Elections has 
decreed, in  substance, that a petition for the creation of a new political 
party complying strictly with G. S., 163-1, is legally inoperative unless 
the petitioners attach thereto and file therewith certificates conforming 
to such regulations. This is legislating rather than regulating, and 
vitiates these regulations. 

The respondents urge, however, that the regulations here considered 
are not intended to add anything to the statutory requirements relating 
to petitions for the creation of new political parties. They assert that 
an elector is a qualified voter within the purview of G. S., 163-1, only 
if he meets these two conditions, namely: (1) He must be registered; 
and (2)  he must not have voted in the primary election of any existing 
political party during the year in which the petition is signed. They 
maintain that Regulations Nos. 2 and 4 are designed merely to establish 
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an expeditious procedure for deternzining whether a petition for the 
creation of a new party has been signed by at  least 10,000 registered 
voters who did not vote in the primary election of an existing party 
during the year in which the petition is signed, and are admirably 
adapted to secure this end, and should be upheld as a valid exercise of 
the rule making power of the State Board of Elections. 

I f  this Court is permitted to follow the ulain intent and meaning of " 
the language employed by the Legislature in providing for the creation 
of new political parties, i t  must necessarily hold that G. S., 163-1, con- 
fers upon any qualified voter the legal right to sign a petition for the 
creation of a new ~olit ical uartv irres~ective of whetheisuch voter has 

L " 
participated in the primary election of an existing political party during 
the year in which the petition is signed, and that Regulations Nos. 2 
and 4 of the State Board of Elections are invalid in so far as thev 
undertake to establish and enforce the rule that a aualified voter is 
ineligible to join in a petition for the creation of a new political party 
during a year i11 which he has voted in the primary election of an exist- 
ing political party. The respondents assert; however, that this Court is 
not at  liberty to give to G. S., 163-1, its seeming meaning because the 
statute is modified by the laws relatire to primary elections set forth in 
sub-chapter I1 of Chapter 163 of the General Statutes. The respoildeilts 
do not point out any specific pro~isioizs of the primary laws expressly 
modifying the apparent import of G. S., 163-1, in respect to the qualifi- 
cations of signers of petitions for the creation of new parties. But they 
insist that the primary lams imply that a qualified voter is barred from 
signing such a petition during ally year in which he has voted in the 
primary election of an existing political party because "the law does not 
intend to provide for the same voter the right to participate in the nomi- 
nation of two or more sets of candidates who participate in the same 
election, by having their names officially placed upoil the ballot." 

We cannot agree with this contention. A painstaking study reveals 
that there is nothing explicit or implicit ih the primary laws modifying 
the plain meaning of the uizambiguous words of G. S., 163-1, conferring 
upon any qualified voter the legal right to sign a petition for the creation 
of a new political party without regard to whether he has or has not 
voted in the primary election of an existing party during the year in 
which such petition is signed and filed. - 

The primary laws have no application to new political parties created 
by petition under G. S., 163-1. By express legislative declaration, such 
laws apply only to existing political parties '(which, at  the last preceding 
general election, polled at least three per cent of the total vote cast 
therein for7' governor, or for presidential electors. G. S., 163-144. The - 
law permits a new political party created by statutory petition to select 
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its candidates in its own way, and merely requires it to furnish "to the 
state board of elections the names of such of its nominees as is desired 
to be printed on the official ballots by the first day of September prior 
to the election." G. S., 163-1. 

Nevertheless, the respondents maintain that the primary laws impose 
upon qualified voters participating in primary elections of existing 
parties a moral and legal obligation to the party in whose primary they 
vote disabling them to sign a statutory petition for the creation of a new 
political party during the year in which such primary election is held. 
As we are not the arbiters of the political morals of electors, we are not 
concerned here with any moral obligations which participation in the 
primary election of an existing political party may put upon voters with 
respect to such existing political party in the future. As expounders of 
the law, however, it is our duty to decide whether participation in the 
primary election of an existing political party legally disables a qualified 
elector to sign a petition for the creation of a new political party during 
the year in which such primary election is conducted. 

 he manifest of the primary system set up by our laws is to 
secure to the memb&s of an existing ~ol i t ical  gartv freedom of choice of ". . " 
candidates, and to confine the right of qualified electors to vote in party 
primaries to the primary of the existing political party of which they 
are members at  the time of the holding of such primary. The law does 
attempt to place upon a candidate T W ~ O  seeks nomination to public office 
in the primary election of an existing political party an obligation to 
adhere to such existing political party for at least a limited time in the 
future by exacting of him a pledge "to abide by the results of said 
primary, and to support in the next general election all candidates 
nominated," by such existing political party. G. S., 163-119. 

We are concerned here. however. with voters rather than with candi- 
dates and must consider the provisions of the primary laws relating to 
the former. These laws secure to the member of an existing political 
party freedom of choice of candidates by providing that he may vote for 
candidates for all or any of the offices printed on the ballots of the 
political party with which he affiliates "as he shall elect and that he 
shalI discIose the name of the political party printed thereon and no 
more." G. S., 163-126. 

S o  person is "entitled to participate or vote in the primary election 
of any political party unless he . . . has first declared and had recorded 
on the registration book that he affiliates with the political party in 
whose primary he proposes to vote, and is in good faith a member 
thereof, meaning that he intends to affiliate with the political party in 
whose primary he proposes to vote and is in good faith a member 
thereof." G. S., 163-123. When an elector undertakes to vote at  a 
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primary election, "he shall declare the political party with which he 
affiliates and in whose primary he desires to vote . . ., and he shall 
then be furnished by the registrar ballots, as desired by him, of the 
political party with which he affiliates, which he may vote, and he shall 
not in such primary be allowed to vote a ticket marked with the name 
of any political party of which he has not declared himself to be a 
member." G. S., 163-126. Moreover, "any one may at any time any 
elector proposes to vote challenge his right to vote in the primary of any 
party upon the ground that he does not affiliate with such party or does 
not in good faith intend to support the candidates nominated in the 
primary of such party, and it shall be the duty of the registrar and 
judges of election upon such challenge to determine whether or not the 
elector has a right to vote in said primary." G. S., 163-126. 

Manifestly, the laws regulating primary elections are admirably 
adapted to accomplish the objects they were enacted to achieve. These 

' laws guarantee to the member of an existing political party freedom of 
choice of candidates. Likewise, they confine the right of a qualified 
elector to vote in party primaries to the primary of thk existing political 
party with which he affiliates at  t h e  t ime  of the  holding of the primary.  
But they do not undertake to deprive the voter of complete liberty of 
conscience or conduct in the future in the event he rightly or wrongly 
comes to the conclusion subsequent to the primary that i t  is no longer 
desirable for him to support the candidates of the party in whose pri- 
mary he has voted. Besides, the Legislature has expressly declared that 
nothing contained in the laws governing primary elections "shall be 
construed to prevent any elector from casting at the general election a 
free and untrammeled ballot for the candidate or candidates of his 
choice." G. S., 163-126. I t  inevitably follows that Regulations Nos. 
2 and 4 of the State Board of Elections conflict with the pertinent 
statutes and are void by reason thereof in so far as they attempt to set 
up and establish a rule that voting in the primary election of an existing 
political party disables qualified electors to sign a petition for the 
creation of a new political party during the year in which such primary 
election is held. 

The respondents say, however, that Regulations Nos. 2 and 4 must be 
sustained as a proper exercise of the rule making power of the State 
Board of Elections even if an elector is not disqualified to sign a petition 
under G. S., 163-1, by voting in the primary election of an existing 
political party during the year in which the petition is signed. They 
repeat their assertion that these regulations are not intended to add 
anything to the statutory requirements relating to the petition for the 
creation of a new party, that they are merely designed to establish an 
expeditious procedure for determining whether the petition has been 



N. C . ]  FALL TERM, 1948. 

signed by a t  least 10,000 registered voters, and are reasonably adapted to 
secure that end. But this argument is subject to a fatal defect. It is 
based upon the fallacy that the regulations require the chairman of the 
county board of elections in a county in which signatures to the petition 
are obtained to certify to the State Board of Elections the names of all 
signers of the petition in his county who are registered voters. Such 
meaning cannot be found in the language of the regulations. The chair- 
man of a county board of elections in a county in which signatures to 
the petition are obtained is permitted to certify to the State Board of 
Elections the information appearing on the registration and poll books 
of his county with reference to the names of the electors in his county 
who sign the petition only in case such electors meet both requirements 
prescribed by the regulations, namely: (1) Registration; and (2) Non- 
participation in the primary election of any existing political party 
during the year in which the petition is signed. 

The Court is not at  liberty to remodel Regulations Nos. 2 and 4 under 
the guise of construction by making idle and nugatory the part of its 
language precluding the certification of registered voters participating 
in  the primary election of an existing political party during the year in 
which the petition is signed. I n  the interpretation of a regulation, the 
adopting agency must be presumed to have inserted every part of the 
regulation for a purpose, and to have intended that every part of the 
regulation should be carried into effect. 42 Am. Jur., Public Adminis- 
trative Law, section 101; 50 Am. Jur., Statutes, section 358. 

Hence, we are constrained to hold that Regulations Nos. 2 and 4 are 
invalid in any event in that they are not reasonably adapted to enable 
the State Board of Elections to determine the registration or non- 
registration of the signers of petitions for the creation of new political 
parties. 

Nothing here stated, however, is to be construed to intimate any 
opinion that the State Board of Elections is without authority to make 
rules and regulations requiring petitioners for the creation of a new 
political party to procure at  their own expense and present to the Board 
for consideration as evidence in determining whether the sufficiency of 
the statutory petition has been established certificates from election 
officers concerning the mere registration or nonregistration of the signers. 

The parties waived all questions as to the form of the action and 
procedural matters and agreed that the proceeding should be regarded 
as an application for a writ of mandamus. As i t  appeared beyond doubt 
a t  the hearing that the petition was signed by at  least 10,000 qualified 
voters and otherwise met every requirement of G. S., 163-1, the court 
below properly ordered the State Board of Elections to perform its 
statutory duty to cause the names of the nominees of the States' Rights 
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Democratic P a r t y  for President and Vice-President to be printed on the 
official ballot for the general election scheduled for n'ovember 2, 194s. 
What  was said in Board of Educat ion v. Cornrs., 189 K. C., 650, 127 
S. E., 692, is relevant here. "I t  is conceded, and we think properly so, 
that  the duty of the county commissioners in considering the petition for 
the first election is not discretionary, but only ministerial, and that  
C. S., 5640, is mandatory. The board of county commissioners, under 
C. S., 5640, has the power to determine whether the petition complies 
with C. S., 5639 and 5640, but when i t  is admitted that  the petition for 
the first election does comply with these requi~ements, they hare no 
discretion to refuse to order the election." 

The judgment of the Superior Court must be 
Affirmed. 

'STACY, C. J., dissenting: The petitioners here seek, by writ of cer- 
t iorari,  to review, as upon appeal, the action of the State Board of 
Elections in denying to their nominees for President and Vice-President 
a place on the official ballot to be used in the general election on 2 No- 
vember, 1948; and, by writ of mandamus ,  to compel the defendant to 
comply with the prayer of their petition. 

The Board of Elections denied the privilege sought on the ground 
that  the petitioners had not complied "with the law and rules and 
regulations adopted by the State Board of Elections" for all petitioners 
desiring to form a new political party and to have the names of its 
candidates placed on the official ballot. The petitioners freely concede 
that  they have not complied with the rules and regulations pronlulgated 
by the Board, and assert that  they are under no obligation to do so. 

The tr ial  court held that  the State Board of Elections was authorized 
by law to adopt reasonable rules and regulations for the conduct of 
primaries and elections, struck down two of its regulatory requirements 
as unreasonable and, without further inquiry, ordered that  the writ of 
m a n d a m u s  issue according to the prayer of the petition. 

I t  is provided by G. S., 163-1, that  any group of voters ma? organize 
a new state political party by filing with the State Board of Elections, 
"at least ninety days before a general state election, a petition signed by 
ten thousand qualified voters, declaring their intention of organizing a 
state political party, . . . and also declaring their intention of partici- 
pating in the next succeeding election." The State Board of Elections- 
the agency charged with responsibility in the matter and clothed with 
authority to adopt reasonable rules and regulations for the conduct of 
primaries and elections (G. S., 163-10; 163-183)-promulgated certain 
rules and regulations requiring, inter alia, that  such petitions be accom- 
panied by certificates from the chairman of the county boards of elec- 
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tions, certifying (1)  that the names of the voters appearing on the 
petition from their respective counties were duly qualified voters and 
registered on the general election registration books in the precincts 
indicated on the petition; and (2)  that none of the electors who signed 
the petition "voted in the primary election of any political party during 
the year in which the petition is filed." 

At the last moment, on 3 August, 1945. the petitioners filed with the 
State Board of Elections a number of petitions bearing more than 18,000 
names, which were unaccompanied by any certificates to show that the 
signers were qualified voters. 

What was the State Board of Elections to do with these petitions? 
Obviously the petitioners had failed to make manifest their right to the 
privilege sought. Ingle v. Board of Elections, 226 N.  C., 454, 38 S. E. 
(2d), 566. After due consideration, the petitions were denied. 

Thereafter, the petitioners asked the State Board of Elections to 
assist them in ascertaining from the county chairmen whether the peti- 
tions contained the names of the requisite number of qualified voters- 
without reference to whether they voted in the primary election of any 
political party during the current year-and stated in their request 
"that it will be understood that the action of the State Board in trans- 
mitting the petitions to the respectire counties, as herein requested, will 
be without prejudice to any legal rights of the State Board of Elections 
with respect to the position which it has taken or may take in connection 
with these matters, and will not be considered as any waiver of any rules 
and regulations adopted by your Board or any action heretofore taken 
by your Board." 

Why make this request and why show to the Superior Court the 
number of qualified voters on the petitions-unless regarded as neces- 
sary and reasonable-when no such showing had been made before the 
State Board of Elections? Certiorari is supposed to bring up the record 
as i t  appeared before the hearing body. Furthermore, mandnmzss lies 
only to enforce a present, clear legal right. "It confers no new authority. 
The party seeking the writ must have a clear legal right to demand it, 
and the party to be coerced must be under a legal obligation to perform 
the act sought to be enforced." Parson v. Doughton, 186 N. C., 723, 
120 S. E., 481; Hayes T. Benton, 193 N.  C., 379, 137 S. E., 169. Hsd  
the matter been heard in the Superior Court on the record as i t  appeared 
before the State Board of Elections undoubtedly the results would have 
been the same rather than opposite. Xotwithstanding the alleged un- 
reasonableness of the rule, when the petitioners came to make out their 
case in court they offered the identical proof which the rule requires. 

I t  is specious reasoning to say that the State Board of Elections must 
either deny the sufficiency of the petitions or else accept them at their 
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face value. No such obligation rests upon the Board. I t  is not a giver 
of gifts, but a protector of rights, and those who claim rights before i t  
must establish them. There is nothing unreasonable in this requirement. 
How else could the Board proceed with assurance or safety? The Gen- 
eral Assembly did not intend to open wide the door with no supervision 
or protection of any kind. Yet, this is the effect of today's decision. 
The terms under which the delayed proof was secured appear in the 
record, and conjure with them as we may, the fact remains that on the 
showing before the State Board of Elections no case for mandamus is 
made out. Take away this subsequent proof, which comes too late and 
was never before the Board, and what have we? I t  is no solution to 
strike down the rules. This leads to greater embarrassment. See Bri t t  
v. B o a ~ d  of Canvassers, 172 N. C., 797, 90 S.' E., 1005; Johnston, v .  
Board of Elections, 172 N.  C., 162, 90 S. E., 143. The burden was on 
the petitioners to establish their right before the State Board of Elec- 
tions. Umstead v. Board of Elections, 192 N .  C., 139, 134 S. E., 409. 
They contented themselves by simply filing their unsupported petitions 
a t  a late hour on the last day. 

I t  is further nominated in the regulation of the State Board of Elec- 
tions that a petition to create a new political party must be signed by 
the requisite number of qualified voters, "none of whom voted in the 
primary election of any political party during the year in which the 
petition is filed." 

No effort was made to comply with this provision of the rule in the 
instant case, and it was held by the trial court to be unreasonable; hence 
properly disregarded. The basis of the requirement is, that the law as 
it pertains to primaries, contemplates that no voter who participates in 
the primary of the political party with which he affiliates should be 
permitted to take part in the nomination of candidates of another and 
different party who are to be voted on in the same election. G. S., 
163-123; 163-126; Rozvland v. Board of Elections, 184 N.  C., 78, 113 
S. E., 629; Brown v. Costen, 176 N. C., 63, 96 S. E., 659; 18 Am. Jur., 
282. 

I t  ie provided by G. S., 163-183, that the State Board of Elections 
shall have general supervision over "the primaries and elections pro- 
vided for herein . . . and in  case where sufficient provision may not 
appear to have been made herein may make such regulations and provi- 
sions as i t  may deem necessary; Provided, none of the same shall be in 
conflict with any of the provisions of this article." Thus the Board is 
supported by ample statutory authority for the regulation in question. 
Burgin  v. Board of Elections, 214 N.  C., 140, 198 S. E., 592; 18 Am. 
Jur., 290. 
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The claim of unreasonableness in respect of this requirement is predi- 
cated on the provisions of G. S., 163-1, without reference to other co'gnate 
provisions of the primary and election laws. Even if this position be 
sound, which the respondent does not concede, the requirement in respect 
of accompanying the petitions with certificates from the chairmen of the 
county boards of elections would still stand and quite suffice to render 
the present proceeding inapposite. 

The court below held that the State Board of Elections was authorized 
to make reasonable rules and regulations and its judgment in this respect 
is unchallenged. I t  is not enough to ~ o i n t  out imperfections in the 
rules or how they might have been better. They are valid if reasonable 
and not in conflict with any statutory ~rovision. Reasonablenass is the 
test, not perfection nor even wisdom. 

This general supervision over primaries and elections has been given 
to the Board with no right of appeal to the courts from its decisions. 
18 Am. Jur., 273; 29 C. J. S., 1'78. For  this reason, no doubt, the 
General Assembly fixed the time limit for filing the new political party 
petition at  the short space of "ninety days before a general state elec- 
tion." Manifestly no court action was contemplated during this period, 
as the present proceeding clearly demonstrates. Nevertheless, the peti- 
tioners win their objective, not on the showing made before the State 
Board of Elections, but on the showing later made in  court, and then 
only by disregarding one of the rules and belatedly complying with the 
other-thus making manifest its practicality and reasonableness. "The 
function of the writ (mandamus) is to compel performance of a minis- 
terial duty-not to establish a legal right, but to enforce one which has 
been established. The right sought to be enforced must be clear and 
complete." Wilkinson v. Board of Education, 199 N. C., 669, 155 S. E., 
562. "Mandamus lies only to compel a; party to do that which i t  is his 
duty to do without it." White v. Cornrs. of Johnston, 217 N. C., 329, 
'7 S. E. (2d), 825. 

I t  is rarely, if ever, permissible to award a mandamus when it can be 
done only by annulling an unconstitutional Act of Assembly or by avoid- 
ing administrative rules of procedure. Person 2.. Doughton, supra. The 
writ is never appropriate to enforce a doubtful right. Mears v. Board 
of Education, 214 N. C., 89, 197 S. E., 752; Barham v. Sawyer, 201 
N.  C., 498, 160 S. E., 582. When did the right here asserted lose its 
opaqueness and become luminous? Certainly not while it was before 
the State Board of Elections where the petitioners were required to 
make i t  shine. I t s  clarity was not then apparent and to some i t  has 
not yet been made to appear. To hold that a later initial showing in 
court suffices on mandamus is to take over the functions of the Board 
and allow the petitioners another opportunity to establish their claim. 
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A similar situation in principle appeared in the case of Barham V .  

Sawger, supra, where mandamus was denied. 
I t  should be kept steadily in mind that no one's right to vote in the 

general election is challenged or at  issue in this proceeding. I t  is freely 
conceded that every registered elector or qualified voter is at  liberty to 
cast his ballot in the general election for the candidate of his choice, 
subject to the limitation in respect of candidates in primaries. Here, 
however, an alleged new political party is seeking to place its nominees 
for President and Vice-president on the official ballot in  the forthcoming 
general election. Having been denied this privilege by the State Board 
of Elections-the agency charged with responsibility in the matter-for 
failure to comply "with the law and rules" applicable, the petitioners 
sue out a writ of mandamus to compel compliance. I f  the writ be appo- 
site, then much of the writing on the subject in our Reports becomes 
apocrypha. The petitioners are not asking to have the State Board of 
Elections carry out one of its determinations, but to reverse a determi- 
nation already made. "The writ (mandamus) issues to compel action- 
not to direct a reversal of action." P u e  v. Hood, 222 N. C., 310, 22 
S. E. (2d), 896. I t  may be stated as a general rule that where an 
official board is required to examine evidence, and form its judgment 
before it acts, and whenever this is to be done, it is not a case for 
mandamus. United States v. Seaman, 58 U. S., 226, 17 How., 225. The 
writ is available, not to establish a right, but to enforce a right already 
established. 

My vote is to rererse the judgment and dismiss the proceeding. 

MYRTLE JIcGEE TRULL T. GLESS TRULL. 

(Filed 8 September, 1948.) 
1. Divorce $j 5d- 

The essential elements required to be alleged in an action for alimony 
without divorce, G. S., 50-16, are (1) separation of the husband from his 
wife, and ( 2 )  his failure to provide her with necessary subsistence accord- 
ing to his means and condition in life, and demurrer to the complaint on 
the ground that the acts of defendant husband of which plaintiff com- 
plains are not stated with definiteness and particularity, is properly oTer- 
ruled. 

An allegation in an action for alimony without divorce that the separa- 
tion of defendant from plaintiff wife was without fault or misconduct on 
her part, is a sufficient allegation that his acts were without provocation 
on her part. 
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APPEAL by defendant from Jfoore, J., in Chambers at  Sylva, N. C., 
10 April, 1948, of HAYWOOD. 

Civil action for alimony without divorce heard, (1) upon motion of 
plaintiff for an allowance for subsistence and counsel fees pending the 
trial and final determination of this cause, G. S., 50-16, formerly 6. S., 
1667, as amended, and (2)  upon defendant's demurrer ore tenus to the 
complaint. 

Plaintiff alleges in her complaint, in brief, these pertinent facts : That 
plaintiff and defendant, residents of Haywood County) North Carolina, 
were duly married to each other in the year 1931; that thereafter they 
lived together as husband and wife until on or about 8 August, 1946, 
when defendant, "without fault or misconduct on the part of the plain- 
tiff, separated himself from and abandoned the plaintiff," and has since 
lived elsewhere than at  the home of pIaintiff and defendant in  Canton, 
N. C."; that, though defendant is an able-bodied man, employed and 
earning approximately $75 per week, he has not contributed anything 
whatsoever since said date to her support and maintenance; and that 
she is not strong, but is under the care of a doctor a good part of the 
time, and is without funds to pay counsel fees to prosecute this action. 

Defendant answering complaint of plaintiff admits the allegations as 
to residence of plaintiff, his marriage to plaintiff and his employment, 
but denies all other allegations, and by way of further answer sets out 
further facts not pertinent to this appeal. 

When the motion of plaintiff came on to be heard and before i t  was 
heard, defendant through his counsel demurred ore tenus to the com- 
plaint on the ground that it does not state facts sufficient to constitute 
a cause of action. Demurrer was overruled and defendant excepted. 
The court entered and signed judgment requiring the defendant to make 
certain payments for subsistence and attorney's fees in accordance with 
the motion. Defendant excepted and appeals to the Supreme Court, and 
assigns error. 

Morgan & Ward for pla in t i f ,  appellee. 
W. 1V. Candler and Cecil C. Jackson for defendant, appellant. 

WINBOXKE, J. This appeal presents this question only: Do the facts 
alleged in the complaint constitute a cause of action for alimony with- 
out divorce ? 

The court below ruled that it does state such cause of action, and this 
Court, testing the allegations of the complaint by pertinent portions of 
G. S., 50-16, and by decisions in the cases of Brooks v. Brooks, 226 N. C., 
280, 37 S. E. (2d), 909, and Best v. Best, 228 iS. C.) 9, 44 S. E. (2d), 
214, is in agreement with that ruling. The statute, G. S., 50-16, provides 
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in pertinent part that if any husband shall separate himself from his 
wife and fail to provide her with necessary subsistence according to his 
means and condition in life, the wife may institute an action in the 
Superior Court of the county in which the cause of action arose to have 
a reasonable subsistence and counsel fees allotted and paid or secured to 
her from the estate or earnings of her husband, and that pending the 
trial the wife may make application to a specified judge for an allowance 
for such subsistence and counsel fees pendente lite. 

The essential elements required to be alleged in cases under this pro- 
vision of the statute are (1) separation of the husband from his wife, 
and (2) his failure to provide her with the necessary subsistence accord- 
ing to his means and condition in  life. These are alleged in the com- 
plaint in the present action. 

However defendant contends that the complaint is fatally defective 
for the further reason that the acts of defendant of which plaintiff 
complains are not stated with definiteness and particularity. The prin- 
ciple of law on which this contention is made is inapplicable to the state 
of facts here alleged. Hence the cases Garsed v. Garsed, 170 N.  C., 672, 
87 S. E., 45; Pollard v. Pollard, 221 N. C., 46, 19 S. E. (2d), 1 ;  and 
Lawrence v. Lawrence, 226 N.  C., 624, 39 S. E. (2d), 807, upon which 
the defendant relies in this connection, are distinguishable. 

Defendant also contends that there is an absence of allegation in the 
complaint that the conduct of the defendant was without provocation 
on her part. This contention is likewise without merit. I t  is alleged 
in  the complaint that the separation of defendant from plaintiff was 
"without fault or misconduct on the part of the plaintiff." This would 
seem sufficient to meet this objection. 

The judgment below is 
Affirmed. 

ANNIE MOODY A N D  HUSBAND, C. M. MOODY, v. SAMUEL LEE HOWELL 
AND WIFE, WILSIE ROSE HOWELL. 

(Filed 8 September, 1948.) 

1, Clerks of Court § 3: Courts 3 3c: Judgments § 27a- 

The Judge of a Superior Court has concurrent jurisdiction with the 
Clerk of the Court to enter judgments by default, G. S., 1-211; G. S., 
1-212, and to vacate such judgments, and the jurisdiction of the Judge on 
motion to set aside a default judgment entered by the Clerk is original as 
well as appellate. 
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2. Courts g 4,: Judgments § 27a- 
G. S., 1-272; G. S., 1-273; G. S., 1-274, regulating appeals from the 

Clerk of the Superior Court to the Judge have no application in regard 
to appeals from orders and decrees in proceedings over which the Judge 
of the Superior Court has concurrent jurisdiction. 

The Clerk entered a default judgment in an action in ejectment for 
failure of defendants to file bond required by statute, G. S., 1-111; G.  S., 
1-211 ( 4 ) .  Defendants' motion to vacate the default judgment upon 
tender of bond, was denied by the Clerk, and defendants appealed. Eeld:  
Dismissal of the appeal for failure of defendants to perfect same in the 
manner prescribed by G. S., 1-272; G. S., 1-273; G. S., 1-274, was error, 
since these statutes are inapplicable to orders o r  judgments entered pur- 
suant to G. S., 1-211, and G. S., 1-212. 

APPEAL by defendants from Alley, J., at February Term, 1948, of 
HAYWOOD. 

This is an action in ejectment, instituted 11 December, 1947. I t  is 
alleged in the complaint that the defendants are in the wrongful and 
unlawful possession of one and one-half acres of land in Haywood 
County, which the plaintiffs own in fee simple. The defendants filed 
an  answer on 29 December, 1947, pleading sole seizin, but did not file 
bond pursuant to the provisions of G. S., 1-111 and 1-211, subsection 
(4). Thereafter on 17 January, 1948, without moving to strike out the 
answer of the defendants, and without making demand on the defendants 
to file bond or show cause why judgment by default final should not be 
entered, the plaintiffs moved for such judgment before the Clerk of the 
Superior Court of Haywood County and judgment by default final was 
entered. 

The defendants filed a motion to vacate and set aside the default 
judgment on 21 January, 1948, tendered bond, and gave notice of such 
motion to the plaintiffs. The motion was heard by the Clerk of the 
Superior Court of Haywood County, 28 January, 1948, and was denied. 
The defendants appealed to the Judge of the Superior Court; notice of 
such appeal having been given in open court, further notice was waived. 

When this cause came on for hearing before his Honor, the plaintiffs 
entered a special appearance and made a motion to dismiss the appeal 
on the ground that the order and judgment from which the purported 
appeal had been taken was entered by the Clerk of the Superior Court 
pursuant to the provisions of G. S., Sections 1-272, 1-273 and 1-274, and 
that the appeal had not been perfected in the manner prescribed by these 
statutes. The motion was allowed and the appeal dismissed. The 
defendants appeal and assign error. 
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Grover C. Davis and M. G. Stamey for plaintiffs. 
James H.  Howell, Jr., and Morgan & Ward for defendants. 

DENNY, J. This action was pending on the civil issue docket of the 
Superior Court in Haywood County when the judgment by default final 
was entered by the Clerk of the Superior Court. A motion to set aside 
a judgment by default final or by default and inquiry entered by the 
Clerk pursuant to the authority contained in G. S., 1-211 and 1-212, 
may be made either before the Clerk or the Judge of the Superior Court. 
Caldwell v. Caldwell, 189 N.  C., 805, 128 S. E., 329. The authority of 
the Clerk to enter judgments pursuant to the provisions of the above 
statutes, as well as the power to vacate such judgments, is concurrent 
with and in addition to that of the Judge of the Superior Court, and 
the jurisdiction of the Judge on a motion to set aside a judgment so 
entered by the Clerk, is original as well as appellate. Caldwell v. 
Caldwell, supra. 

Moreover, G. S., Sections 1-272, 1-273 and 1-274, regulating appeals 
from the Clerk to the Judge, are applicable to orders and decrees entered 
by the Clerk in the exercise of jurisdiction which is not concurrent with 
the jurisdiction of the Judge of the Superior Court. This Court held 
in Caldwell v. Caldwell, suprn, that the above statutes do not apply to 
orders and judgments entered by the Clerk pursuant to the provisions of 
Chapter 92, Public Laws 1921, Extra Session (now substantially G. S., 
1-211 and 1-212). 

I t  follows, therefore, that the defendants' appeal was properly before 
his Honor and should have been heard on its merits. Caldwell v. Cald- 
well, supra; Trust  Co. 2.. Pumpelly, 191 K. C., 675, 132 S. E., 594; 
Acme Mfg. Co. c. Romegay,  195 N.  C., 373, 142 S. E., 224; Cody v. 
Hovey, 219 N. C., 369, 14 S. E. (2d), 30. And while the appeal here 
involves only a question of procedure, it would seem that the respective 
rights of the ~ a r t i e s  herein have been elearl- defined by this Court in 
similar cases. See McMillan, v. Baker, 92 K. C.. 110; Cooper v. Warlick, 
109 N.  C., 672, 14 S. E., 106; Becton v. Dunn, 137 N. C., 559, 50 S. E., 
289; Gill v. Porter, 174 N .  C., 569, 94 S. E., 108; and Shepherd v. 
Shepherd, 179 N. C., 121, 101 S. E., 489. 

The judgment of the court below is reversed, and this cause remanded 
to the end that defendants' appeal may be heard on its merits. 

Reversed and remanded. 
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STATE r. ROBERT JAMES STRICKLAND. 

(Filed 22 September, 1948.) 

1. Criminal Law @j 44, 81a- 
h motion for continuance is addressed to the sound discretion of the 

trial court, and denial of the motion is not reviewable except upon abuse 
of discretion. 

2. Jury g 9: Criminal Law § 81a- 
A motion for a special venire, both a s  a matter of practice and under 

the statute, G. S., 9-29; G. S., 9-30, is addressed to the sound discretion 
of the trial court. and denial of the motion is not reviewable except upon 
abuse of discretion. 

3. Crimina,l Law 5 s  48d, 81c (3)- 
Ordinarily, error in the admission of evidence is cured by its with- 

drawal by the court, and it  is  only in instances where the serious char- 
acter and gravity of the incompetent evidence make it  obviously difficult 
to  erase i ts  prejudicial effect from the minds of the jurors that its subse- 
quent withdrawal will not be held to cure the error. 

4. Same: Blackmail 8 2- 

In  this prosecution for blackmail, testimony of a telephone call to 
prosecuti,ng witness directing him to look under the mat of his front door 
for  the extortion letter was admitted without identification of the defend- 
an t  as  the person who had called. Subsequently, the trial court withdrew 
the conversation from the evidence, leaving only the fact that the prose- 
cuting witness looked for and found the letter in consequence of the 
telephone call. Held: Any error in the admission of testimony of the 
telephone conversatiou was cured. 

5. Criminal Law § 48a- 
The order of proof rests in the sound discretion of the trial court. 

8. Same: Criminal Law § 32%- 

Testimony of a telephone conversation is competent if the identity of 
the person making the call is established, either directly or by circnm- 
stantial evidence, and it  is not required that  identity be established a t  
the time of the admission of the testimony, it  being necessary only that  
the identity be established either then or a t  a later time in the develop- 
ment of the case, the order of proof being in the discretion of the trial 
court. 

7. Criminal Law 3 3lj- 
A person fonnd by the court upon the evidence to be an expert in docu- 

ments and in the comparison of the writing of typewriters is competent 
to testify that the extortion note in question was written on the typewriter 
found in defendant's possession. 

8. Criminal Law § 31c- 
The competency of a witness as  an expert is imprimus a question for 

the trial court. 
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9. Criminal Law § 53e- 

The charge of the court upon the consideration and sufficiency of cir- 
cumstantial evidence to sustain conviction is he ld  without error. 

10. Criminal Law 3 52- 
Circumstantial evidence, direct evidence, o r  a mixture of both, must 

induce conviction beyond a reasonable doubt before the accused may be 
found guilty. 

11. Same: Blackmail 3 % 

Circumstantial evidence of defendant's guilt of blackmail, G. S., 14-118, 
and of transmitting a threatening letter, G. S., 14-394, is he ld  sufficient to 
sustain conviction and overrule defendant's motions for judgment as of 
nonsuit. 

DEFENDANT'S appeal from William, J., Regular February Term, 
1948, WILSON County Superior Court. 

The defendant was tried on a charge embodied in the following two- 
count bill of indictment : 

"The Jurors for the State upon their oath present, That Robert 
Strickland, late of the County of Wilson, on the 29th day of Decem- 
ber, in the year of our Lord one thousand nine hundred and forty- 
seven, with force and arms, at and in the County aforesaid, feloni- 
ously and infamously, and in secrecy and malice, and with deceit 
and intent to defraud, did write and transmit a letter, note and 
writing without signing his true name thereto threatening personal 
injury, violence and death to one Everett Blake, and using language 
and threats of a nature calculated to intimidate and place in fear 
as to his personal safety the said Everett Blake; against the form 
of the statute in such case made and provided and against the peace 
and dignity of the State. 

"And the Jurors for the State upon their oath do further present, 
that Robert Strickland, late of the County of Wilson on the date 
and year aforesaid, and with force and arms at and in the County 
aforesaid, feloniously and infamously and in secrecy and malice, 
and with deceit and intent to defraud, did knowingly send and de- 
liver a letter and writing with menaces and without any reasonable 
or probable cause demanding of one Everett Blake the sum of 
$15,000 in cash money, with the intent to extort and gain $15,000 
in cash money from the said Everett Blake, against the form of the 
statute in  such case made and provided and against the peace and 
dignity of the State." 

The counts in the indictment are respectively based on G. S., 14-118, 
denouncing blackmailing, and G. S., 14-394, denouncing the mailing or 
transmitting of anonymous or threatening letters. 
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When the case was called for trial the defense counsel moved for a 
continuance of the case on the ground that time was essential for the 
preparation of the defense. The motion was declined and defendant 
excepted. 

Motion was then made for a special venire of 50 jurors, which was 
declined and defendant excepted. 

Defendant pleaded '(not guilty" and the trial proceeded. 
A moderate number of exceptions were taken b i  defendant-36 ifi 

all. The record, however, is voluminous, and the statement is designed 
to present those challenges to the validity of the trial which seem to be 
most important to the appealing defendant. 

A narrative story of the case, as disclosed in the evidence, presents 
the following facts in substantive summary: 

On the night of December 29, at  about 10:45 o'clock, Everett Blake 
received a telephone call from a then unidentified person whose voice 
he recognized as a man's, in consequence of which he went to his front 
door and found upon the mat an envelope containing a letter and a 
clipping from a newspaper. At the top of the letter was typewritten 
the words "the spidder" and it reads as follows : 

"Mr Blake if you wont to live you will do whot 
this noat says tomarrow at 9 o'clock get 
$ 15000 ddollors in small bills $ 0  and 100 
put this money in a large flower pot then put 
dirt on top of it then put flowers in it 
take this money and the flower pot to your 
wilson cemetery find the grave of luther barnes 
died oct 22 18 74 feb 17 19 41 
you will this grav at  the lower end of the cemetery 
put the money on the grave two oclock tomarrow 
get in your car drive back to town and dontcome back 
if you do whot i hav said you will get this money 
back on the 15th. day of january in the place 
if you dont you wont live long 
you see whot this man got igave him anote hecall 
the police now he is dead this is whot you will 
get if you call the police my men well watch 
every move you make so be careful watc youdo 
be wise blake and live a long time if you dont 
get this money you wont live to spend any more 
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the place the grave of luther barnes 
rember oct. 22 . 18.74 
15 000 dollors feb. 17. 19.41 

i will be looking for you" 

The enclosed clipping is a newspaper account of a murder and robbery 
recently committed in the nearby town of Smithfield. 

The letter put Blake in great apprehension and fear, and he imme- 
diately called in the local police force, to whom he gave the letter and 
clipping, who thereafter took charge of the case; and co-operating with 
them in an  effort to detect and apprehend the sender of the menacing 
letter, he made no immediate compliance with the letter. 

On January 3 ensuing, .iYhile on his job as manager of J. C. Penny's 
local store, he was again called to the phone and the caller, being assured 
he was talking to Blake, inquired if he had gotten that letter. Blake 
told him he had; and the man said, "you had best follow out those 
instructions." Blake told him it would be impossible for him to raise 
$15,000 in  cash, and asked him if he would settle for $5,000. The reply 
was "No. I t  is $15,000." Blake replied that he could not get up $15,000 
that quickly, whereupon the caller said, "You have a child, haren't 
you?" And Blake said, "Yes." The caller said, "You had better get 
the $15,000 then," and broke the connection. Blake's fears were en- 
hanced by this message. He  immediately communicated with the police 
and in pursuance of their instructions Blake took a flower pot, with 
flowers in it, which was supplied by them, found the grave of Luther 
Barnes as described in the letter, and placed the pot up or^ it. From that 
time for a considerable period officers were at his house every evening 
and all night. 

The officers, Privette, Chief of Police, Hartis and Fulghum, kept the 
grave of Luther Barnes under close and secret observation after the pot 
of flowers was placed upon it, night and day; part of the time concealed 
in an undertaker's tent, of the kind used to cover newly made graves. 

On Tuesday morning, January 6, while i t  was yet dark, Hartis was 
concealed in the tent. The defendant Strickland entered the cemetery 
through the park, driving a metal-bodied Chevrolet dump truck, and 
stopped opposite the grave, within 10 feet. The pot had been placed at 
one end of the grave and he was at  the other. He  stayed there approxi- 
mately four or five minutes and drove off in the direction of Pine Street, 
one of four roads converging near the Barnes grave. About 35 minutes 
later he returned through Pine Street, "pulled left handed" up to the 
curbing and stopped briefly; driving off to Hill Street. The same 
morning about 7:25 he came down Hill Street toward the city dump 
with a colored man in the car. H e  had passed through the cemetery. 



N. C.] FALL TERM, 1948. 205 

The third time he appeared he stopped, got out of the truck, and had 
a conversation with the colored man behind the truck for three or four 
minutes. The colored boy went off behind the hedges out of sight. The 
truck turned behind the hedges, and Hartis said, "I couldn't see him 
after he got past the corner of those hedges, and the boy who was with 
him went over and got some old wire and came back and threw i t  in the 
truck and sat down, and in a few minutes he came and got in the truck 
and they drove off." Hartis said that Strickland did not go to the 
flower pot or pick it up. 

Arthur Miller and Officer Little were concealed in the funeral tent on 
the night of January 6. Between 9 and 10 o'clock they observed an 
automobile drive into the cemetery. I t  did not stop on its first trip, but 
proceeded slowly on a right turn around the mound in the vicinity of the 
Barnes grave. I t  was gone five or ten minutes, came slowly past and to 
Pine Street. On a third trip the car came up Hill Street to the ceme- 
tery and on into the nearby city dump, stopping some 10 or 15 feet 
beyond the hedge. 

Presently Miller saw someone with a flashlight standing by the car 
and flashing down by its side. He then started making signals with the 
light, and Miller then heard a woman talking. They came past the tent 
walking, but did not at  that time come into the tent. They opened one 
side of it and flashed the light into it. The parties were Strickland 
and his wife. Miller couldn't tell if they had been drinking. Strickland 
just stood.there until told to go, and they went off in the car. This time 
it was a Hudson. Jack Little, who was also in the tent, asked Strickland 
what he was doing out there, and he replied that he was just "walking 
his wife" to get her sobered. She had no appearance of being intoxicated. 

The summary now turns to an expert examination of the alleged - 

extortion letter in comparison with genuine writings on a typewriter 
which the evidence tends to show belonged to the defendant. 

Strickland was arrested on January 18. There was found in a closet 
in his home a No. 10 Royal typewriter which he admitted was his but 
appears to have been the property of his wife when they were married. 
I n  the same place was a bundle of paid bills, amongst which was a bill 
to one Baltzegar, typewritten, and with the admitted signature of defend- 
ant, and concededly presented by him to Baltzegar. Also the defendant, 
a t  request of the officers, wrote at  their dictation on the same typewriter, 
using the "hunt and peck" system, sentences, or matter, containing words 
misspelled in the extortion letter in which the same peculiar misspelling 
was duplicated, although, on a later test the same words, in several 
instances, were properly spelled. Other writings were made on this 
typewriter, and the lot was sent to the office of the Federal Bureau of 
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Investigation in Washington, where an expert examination was made, 
and report returned. 

C. W. Brittain, special agent of the Federal Bureau of Investigation, 
employed in the laboratory as a document examiner, was adjudged to 
be an expert, and testified in detail as to the writings above described, 
illustrated his testimony by photographic enlargements, pointing out 
similar and identical defects of alignment, spacing, depth of impression, 
and other defects of various type-letters, common to all the specimens, 
including the extortion letter, and giving it as his opinion that they were 
written on the same machine, that is the one identified as being taken 
from the home of the defendant. 

The nature and combination of the characteristics ~ o i n t e d  out tended 
to identify the individual or  articular machine used in the writings. 

The witness also testified to the physical characteristics of the paper 
and expressed the opinion that the paper used in the extortion note and 
that used in State's Exhibit "K," the bill defendant presented to Balt- 
zegar and marked "paid in full" and signed by him, were similar, point- 
ing out the similarity in fibre, lining, and watermark. 

The several documents mentioned, and the typewriter referred to, 
were introduced in evidence and exhibited to the jury. 

The defendant, testifying in his own behalf, denied his guilt. He 
explained his presence in the cemetery, on the occasion unaccompanied 
by his wife, saying that he was going early to the light plant to ascertain 
if there was any cinder slag which he could use in his concrete business. 
H e  said they sold cinders for that purpose and one had to be vigilant 
to get served. He  explained his erratic movements near the Barnes 
grave by saying he was thinking about something else, turned wrong, 
and .had to stop his truck because the engine, or the shifting gear was 
cold and required time. 

On the night he was accompanied by his wife, he said they both had 
had too much intoxicants and came there to sober up, so that his wife's 
people would not discover the condition of his wife when they returned 
to the apartment. 

Mrs. Strickland testified to the same effect,-and stated they went to 
the tent under the impression that it covered a newly made grave and 
she wanted to see the flowers. 

Several witnesses testified to Strickland's good character. 
The defendant, in the order required by the statute, demurred to the 

evidence and moved for judgment as of nonsuit. The motions were 
denied and defendant excepted. The jury returned a verdict of guilty 
on both counts and defendant moved to set aside the verdict for errors 
of law. Motion overruled, and excepticn noted. Judgment on the first 
count that defendant be confined in State's Prison for ten years; on the 
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second count prayer for judgment continued subject to motion of the 
solicitor. The defendant excepted and appealed, assigning errors. (As- 
signments of error not noted in the statement are dealt with specifically 
in the opinion, where discussion is thought demanded.) 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Sharpe & Pittman, Robert A. Farris, and Wiley L. Lane, Jr., for 
defendant, appellant. 

SEAWELL, J. TWO preliminary motions made by the defense demand 
attention: The motion for continuance; and the motion for a special 
venire. Both of these motions were in the sound discretion of the court. 
The first, according to the pactice of the court, and the second by statute 
also. ( a )  S .  v. Culberson, 228 N.  C., 615, 46 S. E. (2d), 647; S. v. 
Rising, 223 N .  C., 747, 28 S. E. (2d), 221; S.  v. Utley, 223 N. C., 39, 
25 S. E. (2d), 195; and (b) G. S., 9-29, G. S., 9-30; 8. v. Casey, 212 
N .  C., 352, 193 S. E., 411; S .  v. Levy, 187 N.  C., 581, 122 S. E., 386. 
I n  neither instance is the action of the judge in denying the motion 
subject to review except upon abuse of discretion. The facts of record i n  
the case at  bar do not warrant such a finding. 

The attempt at  extortion opened up with the telephone call to Blake 
made by a person then unidentified. I n  the orderly development of the 
evidence Blake was permitted over defendant's objection to give the 
substance of this call. He  testified that the party'calling him told him 
there was a letter on his front door mat and said "Never mind" when 
asked who was calling; and when asked what i t  was all about, said, 
"Mr. Blake, the letter is very important; get i t  and follow instructions." 
The objection to its admission is on the ground that the person talking 
was not identified as the defendant. The trial judge subsequently with- 
drew the conversation from consideration of the jury, leaving only the 
bare statement in evidence that the witness went to the front door in 
consequence of a telephone call and there found the letter on the mat. 
The appellant argues that the prejudicial effect of the admitted con- 
versation was not cured by this withdrawal. 

I n  appraising the effect of incompetent evidence once admitted and 
afterwards withdrawn, the Court will look to the nature of the evidence 
and its probable influence upon the minds of the jury in reaching a 
verdict. I n  some instances because of the serious character and gravity 
of the incompetent evidence and the obvious difficulty in erasing i t  f r o a  
the mind, the court has held to the opinion that a subsequent withdrawal 
did not cure the error. But in other cases the trial courts have freely 
exercised the ~rivilege, which is not only a matter qf custom but almait 
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a matter of necessity in the supervision of a lengthy trial. Ordinarily 
where the evidence is withdrawn no error is committed. S .  v. Davenport, 
227 N. C., 475, 42 S. E .  (2d), 686; S .  v. Artis, 227 N. C., 371, 42 S. E .  
(2d), 409; S .  v. King,  219 N.  C., 667, 14 S. E. (2d), 803 ; S v. Stewart, 
189 N. C., 340, 127 S. E., 260; S. v. Dickerson, 189 N. C., 327, 127 
S. E., 256; S .  v.  h n s f o r d ,  177 N. C., 117, 97 S. E., 682; S. v. Crane, 
110 N.  C., 530, 97 S. E., 682; S .  v. McATair, 93 N. C., 628; 8. v. Collins, 
93 N. C., 564. 

We think this rule should apply in the instant case. Moreover, we 
note here that the evidence thought to be objectionable was substantially 
put in evidence without objection by the witness Hartis (R., p. 28). 

Indeed, i t  was competent as originally offered. We must bear in 
mind that the evidence to which the State must resort to convict the 
defendant is almost wholly circumstantial. The conversation bore in- 
ternal evidence that the man who called knew about the letter and its 
contents and was interested in having Blake carry out the instructions; 
and the inference is that he wrote i t  and put it where he said it could 
be found, whoever the caller might be. I n  cases of this kind, as indeed 
all cases, the order in which the evidence is developed is within the 
discretion of the court. When subsequent evidence tended to show the 
defendant as the writer of the letter that order became immaterial; 
Stansbury, North Carolina Evidence, Sec. 24, Notes 61, 65 ; S .  v. Smith ,  
218 N.  C., 334, 11 S. E. (2d), 165; S .  v. Guthrie, 145 N. C., 492, 59 
S. E., 562; and the manner and circumstances of its delivery became 
competent. ( a )  8. v. Anderson, 228 N.  C., 720; S. v. Gardner, 228 
N.  C., 567; S. v. Brown, 226 N. C., 681, 40 S. E .  (2d), 34; S. v. Oxen- 
dine, 224 N.  C., 825, 32 S. E. (2d), 648; (b) S. v.  Smi th ,  218 N .  C., 
334, 11 S. E. (2d), 165; 8. v. Alston, 210 N. C., 258, 186 S. E., 354; 
8. v. Brown, 204 N. C., 392, 168 S. E., 532; S.  v. Dale, 218 N. C., 625, 
12 S. E. (2d), 556. 

The subject of admission of anti-phonal telephone conversations is 
too broad for detailed treatment here and we are compelled to keep dis- 
cussion within narrow pertinent limitations. The broad statement that 
the conversation of a person at the other end is never admissible until 
he is identified cannot be sustained by authority. I t  is particularly 
inapplicable in prosecution for crimes in which secrecy, anonymity and 
concealed identity are always resorted to as a means of safe accomplish- 
ment, and proof is largely circumstantial, especially when the conversa- 
tion merely forms a part of the res gestce and is offered objectively, as a 
part of the nefarious scheme. I t  is only necessary that identity of the 
person be shown directly or by circumstances somewhere in the develop- 
ment of the case, either then or later. People v.  Micelli, 156 App. Div., 
756, 142 N. Y. Supp., 102, 216 N. Y., 727, 111 N. E., 1094 (prosecution 
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for kidnapping) ; State z.. Twardus, 105 N. J .  L., 254, 143 Atl., 920, 6 
N. J. Mis. R., 193, 140 Atl., 317 (prosecution for conspiracy) ; 1 R. C. 
L., p. 447, 71 A. L. R., anno. p. 6 ;  Stansbury, North Carolina Evidence, 
sec. 96; 11 N. C. L. R. 344. 

The cases cited in appellant's brief in support of the exception to the 
admission of this evidence may be easily distinguished from the case a t  
bar. ( a )  Powers v. Service Co., 202 N. C., 13, because the conversation 
stood alone and unaided in its hurtful effect upon the defendant's case, 
one of civil liability; Sanders v. Grifin, 191 N .  C., 447, 451, 132 S. E., 
157, because the conversation was offered to fix Sanders with the knowl- 
edge of the transfer of the note in litigation; in Grifin Mfg. C'o. v. Bray, 
193 N. C., 350, 137 S. E., 151, because there i t  was sought to bind Bray 
in a contract alleged to have been made in the phone conversation, which 
alone supported plaintiff's case. See S. v. Gardner, 227 N.  C., 37, 40 
8. E. (2d), 415. Mfg. Co. v. Bray, supra, on which appellant mainly 
relies, is not at  variance with this rule. Speaking for the Court, Justice 
Brogden quotes with approval from Atlantic Coast Realty Co. v. Robert- 
son, 135 Va., 247, ". . . the identity of the other party to the conversa- 
tion may be established by direct or circumstantial evidence." Lumber 
C'o. 2;. Askew, 185 N .  C .  87, 116 S. E. 93. 

,Is we have stated, supra, authorities are uniform in holding that the 
order in which proof may be presented is within the discretion of the 
court. 

On our view of the case, however, the question becomes academic in 
view of the withdrawal of the offending matter. 

The objections to the expert opinion testimony of C. W. Brittain, of 
the Federal Bureau of Investigation, are not tenable in view of the fact 
that he was found by the court to be an expert in the matters to which 
he testified, and the evidence does not disclose to the contrary. The 
qualification of the witness, imprimis, is a matter for the court, and the 
character of the testimony given here bears favorably on the discretion 
exercised by the court as to his qualification. S. v. Smith, 223 X. C., 
457, 27 S. E. (2d), 114; S. 71. Smoak, 213 N.  C., 79, 195 S. E., 72; S.  v. 
Gra?j, 180 N.  C., 697, 104 S. E., 647. 

On the demurrer to the evidence and motions to nonsuit, appellant's 
counsel strongly attack the circumstantial evidence upon which the 
defendant was convicted and urge also that there is error in the instruc- 
tion which the judge gave the jury as to the character and effect of such 
evidence. After having instructed the jury that '(circumstantial evidence 
is not sufficient to justify a conviction if the circumstances are simply 
consistent with the theory of innocence or guilt; they must be inconsist- 
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ent with every reasonable theory and hypothesis except that of guilt," the 
judge proceeded to charge the jury as follows: 

"The Court charges you that circumstantial evidence is not only 
a recognized and accepted instrumentality in the ascertainment of 
truth but that it is essential and highly satisfactory in matters of 
gravest moment. The facts, their relations, the combinations, con- 
nections, should be natural, reasonable, clear and satisfactory; when 
such evidence is relied upon for conviction i t  should be clear, con- 
vincing in its connections and combinations and should exclude all 
reasonable doubt of the defendant's guilt. I n  passing upon such 
evidence it is your duty to consider all the circumstances relied 
upon to convict, along with the direct evidence that has been offered 
in the case; that is to say, if the State produces a witness here and 
a witness there and offers evidence here and evidence there, you first 
determine in  your mind the particular circumstance to which i t  
relates has been established beyond a reasonable doubt and unless 
you so find you will not consider it any further, but if you do so 
find, then you take that circumstance which you find to be estab- 
lished beyond a reasonable doubt in connection with any and all 
other circumstances which you may find likewise established beyond 
a reasonable doubt and in the direct evidence offered by the State 
and put them all together and then if upon that consideration of 
the evidence as a whole you are satisfied beyond a reasonable doubt 
of the guilt of the defendant, it is your duty to return a verdict of 
guilty." 

The challenged passage from the charge is entirely consistent with the 
opinions of this Court giving definitions, illustrations, and analyses of 
circumstantial evidence, and cannot be held for error. S. v. Ewing, 227 
N. C., 535, 42 S. E. (2d), 676; S. v. Gardner, 226 N.  C., 310, 37 S. E. 
(2d), 913; S. v. Kiger, 115 N. C., 746, 751, 20 S. E., 456; S. v. Carmon, 
145 N.  C., 481, 483, 59 S. E., 657; 8. v. Vaughn, 129 N.  C., 502, 39 
S. E., 629; Wigmore on Evidence, 3d Ed., Qol. 9, sec. 2497, p. 316; 
Wharton's Criminal Evidence, Vol. 2, sec. 922, p. 1608 ; 8. v. McLeod, 
196 N.  C., 542, 544, 146 S.  E., 409; S. v. Lee, 213 N. C., 319, 195 S. E., 
785; S. v. King, 162 N.  C., 580, 77 S. E., 301; S. v. Grifith, 185 N .  C., 
756, 117 S. E., 586; S.  v. Casey, 201 N .  C., 185, 159 S. E., 337. 

We can only reiterate the often repeated statement that the language 
used by the Court, varied as i t  may be in phraseology, to illustrate the 
force and effect of circumstantial evidence as an instrument of proof, is 
not intended to modify the degree or intensity of proof necessary to 
conviction. Circumstantial evidence, direct evidence, or a mixture of 
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both, must  induce conviction beyond a reasonable doubt, before the  
accused m a y  be found guilty. 

Exceptions not here discussed have nevertheless been examined and  
d o  not  mer i t  a retr ia l  of t h e  case. N o  novel proposition of l a w  is 
involved and  we refrain f r o m  detailed discussion. 

T h e  evidence here is  abundant  to  support  the verdict, and t h e  defend- 
ant's motion f o r  nonsuit was properly declined. 

W e  find 
N o  error. 

R O B E R T  B. BASS. I R E N E  B. LUCAS, ELIZABETH B. PAGE, MARY M. 
GREGORY. GEORGE H. MOBLEY, E R N E S T  W. MOBLEY, NATHAN 
W. MOBLEY A N D  L E E  M. HOLLAND, A MINOR APPEARING BY HER NEXT 
FRIEND, J O S E P H  HOLLAND, v. L. I. MOORE, JR.,  A N D  WIFE, GRACE 
T. MOORE. E V E R E T T  R. BRIDGERS AND WIFE, H E L E N  P. BRIDG- 
ERS ,  L IZZIE  L. D R I V E R  AND HUSBAND, WILLIAM DRIVER,  LYDIA 
LAMM, ROSELLE BARNES AND WIFE, N E T T I E  BARNES, STELLA 
BULLOCK AND HUSBAND, PHAROAH BULLOCK, ELLA BOYKIN, A. J. 
BARNES,  TRUSTEE, T. E. DILLON AND T. I?. BRIDGERS.  

(Filed 22 September, 1948. ) 
1. Judgments  5 25%- 

Where the conrt acquires jurisdiction of the parties and subject matter 
of an action its judgment cannot be treated as  a nullity. 

2. Judgments  § 27- 

Judgment was entered in an action by a widow, vacating certain deeds 
which had been executed to destroy the estate by entirety in lands thereto- 
fore held by herself and husband and declaring that the husband's devisees 
took no interest in the land. Attack of the judgment on the ground that  
the infant contingent remaindermen were represented by a guardian ad 
Zitcm who was a creditor of the widow, that he failed to assert valid 
defenses to the action existing in their favor, and that  the widow there- 
after mortgaged the lands to him to secure her debt to him, is  an attack 
of the judgment for intrinsic fraud. 

3. Judgments  § 25- 

The remedy to attack a judgment for intrinsic fraud is by motion in 
the cause. 

4. Pleadings § 2%- 

Judgment on the pleadings may not be entered in an independent action 
attacking a judgment for intrinsic fraud, since the proper remedy to set 
aside the judgment is by motion in the cause. 

6. Same: Ejectment 33 16, 19- 
While in an action in ejectment either party may attack any instru- 

ment relied on by his adversary as  a muniment of title, where, even 
though the judgment under which defendants claim be set aside on plain- 
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tiffs' attack, plaintiffs nevertheless would not be presently entitled to 
possession of the locus a s  against defendants, the cause of action in eject- 
ment must fail, and plaintiffs cannot be entitled to judgment on the 
pleadings. 

6. Judgments  28: Ejectment 8 10: Wills § 3%---Contingent remainder- 
men cannot maintain ejectment against those owning interest of life 
tenant.  

I n  an action by a widow, judgment was entered vacating certaili deeds 
which had been executed to destroy the estate by entirety in lands there- 
tofore held by herself and husband and declaring that the husband's 
devisees had no interest in the lands. Plaintiffs instituted this action 
against those claiming under mesne conveyances from the widow, attack- 
ing the judgment on the ground that  minor contingent remaindermen were 
represented by a guardian ad litem who was a creditor of the widow, that 
he failed to assert valid defenses existing in  their favor, and tha t  she 
thereafter mortgaged the lands to secure her debt to him. Held: The 
judgment was nevertheless valid as  against the adult life tenant and the 
adult contingent' remaindermen who failed to file answer, and their inter- 
est passed to the widow under the judgment, and the life tenant being 
still alive, plaintiffs cannot be entitled to  immediate possession even 
though the judgment be declared void as  to the minor contingent re- 
maindermen. 

7. Wills § 33c: Estates § 9a- 

Forfeiture of a life estate for waste cannot accelerate the vesting of 
contingent remainders, and therefore plaintiffs in ejectment claiming as  
contingent remaindermen cannot establish right to immediate possession 
by showing such forfeiture of the life estate. 

APPEAL by plaintiffs f r o m  Burgzuyn, Special Judge,  M a y  Term, 1948, 
WILSON. Affirmed. 

Civi l  action (1) t o  vacate and  annul  a judgment  of the  Superior  
Cour t  a s  a cloud upon  t h e  title of plaintiffs t o  t h e  real  estate described 
i n  t h e  complaint, (2 )  i n  ejectment t o  recover possession of said land, and 
( 3 )  f o r  a n  accounting f o r  rents and  profits. 

N. W. L a m m  and  wife, M a r t h a  E. Lamm, owned a f a r m  in Wilson 
County  a n d  a lot i n  the Town of Wilson, known as  the Riley lot, a s  
tenants  by t h e  entirety. I n  1911 they undertook to convey both t racts  
t o  0. P. Dickinson f o r  the  express purpose of having him reconvey the 
same t o  N. W. L a m m  so as  to destroy t h e  estate b y  t h e  entirety and vest 
h i m  alone wi th  tit le i n  fee. Dickinson simultaneously conveyed same to 
N. W. Lamm. T h e  deed from L a m m  and  wife to  Dickinson was not 
executed i n  conformity with the provisions of G. S., 52-12. 

I n  1915 N. W. L a m m  died testate. I n  his  will he  made certain 
bequests t o  his wife and devised t o  her  f o r  l i fe  a l l  h i s  real  property except 
the Riley lot i n  the Town of Wilson. H e  then devised the Riley lot and  
t h e  f a r m  t o  Lizzie L a m m  Bass (now Lizzie L a m m  Driver)  fo r  l i fe  
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(subject to the life estate of Martha E. Lamm) "and upon her death, 
then to her children, or to the issue of those that may be dead, in fee 
simple, share and share alike. But in the event my said daughter should 
die without leaving any issue, or the children of such that may be dead, 
then I direct that said tract of land and the said town lot shall go to, and 
be held in fee by Lydia Lamm, wife of Robert Lamm, Roselle Barnes, 
Stella Bullock, wife of Pharoah Bullock, and Ella Boykin, wife of 
Hilliard Boykin, share and share alike." He  then directed that none of 
the said land should be sold during the lifetime of Lizzie Lamm Bass. 

I n  December 1929, .Martha E. Lamm instituted an action in the 
Superior Court of Wilson County against Lizzie Lamm Bass Mobley, 
her children, and those named in the will as ultimate takers in the event 
the life tenant died without issue surviving, for the purpose of removing 
the cloud cast upon her title by the void deeds from Lamm and wife to 
Dickinson, and from Dickinson to N. W. Lamm. At the time, the chil- 
dren of the life tenant (Lizzie Lamm Bass Nobley) were all infants 
without guardian and the court appointed M. H. Lamm guardian ad 
litem to represent them. He  filed answer in which he admitted the alle- 
gations of the complaint. The adult defendants, the life tenant and the 
ultimate takers under the limitation over, filed no answer. Judgment for 
plaintiff vacating said deeds and declaring plaintiff therein to be the 
owner of said farm and lot was duly entered. Martha Lamm, plaintiff 
therein, then executed a mortgage on the lot to M. H. Lamm, the 
guardian ad litem therein, to secure a debt to him. 

Thereafter, defendant L. I. Moore acquired title to the farm tract and 
defendant Everett R. Bridgers acquired title to the town lot by mesne 
conveyances from Martha Lamm, the title of Bridgers resting on a deed 
in foreclosure of the mortgage deed from Martha Lamm to M. H. Lamm. 

Lizzie Lamm Driver, the life tenant, is still living. On 23 October, 1947, 
the said infants, all of whom, save one, are now of age, instituted this 
action in part to vacate said judgment. They allege that the guardian 
ad litem was a large creditor of the plaintiff in that action, that he signed 
her cost bond, that counsel for plaintiff therein is also counsel of record 
for the guardian ad litem, that the guardian ad litem admitted all alle- 
gations of the complaint and knowingly and fraudulently suppressed and 
failed to plead a valid defense, to wit, that the plaintiff, Martha Lamm, 
by qualifying as executrix of the will of N. W. Lamm and accepting the 
benefits accruing to her thereunder, elected to ratify said will and is now 
estopped by such election to claim title to said land devised in said will 
to their mother, Lizzie (Lamm) Driver, for life, with remainder to them 
in fee. The action is also an action in ejectment in which they pray 
judgment that they are the owners of said land, entitled to immediate 
possession thereof and for an accounting of rents and profits. 
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The defendants filed answer to the complaint in which they admit 
certain allegations in respect to the former judgment and plead cer- 
tain defenses. Thereupon, plaintiffs appeared and moved to strike vari- 
ous portions of the answer and "for judgment in full upon their corn- 
plaint as if no answer had been filed." 

When the cause came on for hearing on said motion, the court denied 
the same. Plaintiffs excepted and appealed. 

F. L. Carr for plaintiff appellants. 
Oliver G. Rand, Connor, Gardner & Connor, and Langston, Allen & 

Taylor for defendant appellees. 

BARNHILL, J. The portions of the answer which plaintiffs seek to 
have stricken are not so irrelevant and immaterial as to require a 
reversal of the judgment below. Such questions as plaintiffs seek to 
present by their motion may be decided by objections to the evidence 
offered in support thereof a t  the trial. We enter into no detailed dis- 
cussion thereof for the further reason that, even if stricken and not 
considered, plaintiffs are not entitled to judgment on the pleadings. 

I n  the action to vacate the Lamm-Dickinson deeds, the court acquired 
jurisdiction of the parties and the subject matter of the action. The 
judgment the'rein is not one that may be treated as a nullity. Monroe 
11. Niven, 221 N.  C., 362, 20 S. E. (2d), 311; McRary v. McRary, 228 
N.  C., 714; Johnston County v. Ellis, 226 N.  C., 268, 38 S. E .  (2d), 31. 
I f  the facts alleged by ~laintiffs,  upon which they bottom their prayer 
for judgment vacating the former judgment in the case of Lamm v. 
Mobley et al., tend to establish fraud such as would vitiate the judgment, 
then that fraud is intrinsic. Their remedy is by motion in the cause. 
Fowler v. Fowler, 190 N .  C., 536, 130 S. E., 315; Horne v. Edwards, 
215 N. C., 622, 3 S. E. (2d), 1; Woodruff v. Woodruff, 215 N.  C., 685, 
3 S. E. (2d), 5 ;  Rosser v. Matthews, 217 N .  C., 132, 6 S. E. (2d), 849; 
Davis v. Land Bank, 217 N. C., 145, 7 S. E. (2d), 373 ; Coker v. Coker, 
224 N .  C., 450, 31 S. E. (2d), 364, and cases cited; Young v. Young, 
225 N.  C., 340, 34 S. E. (2d), 154; King v. King, 225 N.  C., 639, 35 
S. E. (2d), 893; Simmons v. Simmons, 228 N .  C., 233. I t  follows that 
plaintiffs are not entitled to judgment on the pleadings vacating said 
f o m e r  judgment. 

I n  so holding we are not inadvertent to the rule that in an action in 
ejectment either party may attack any instrument relied on by his adver- 
sary as a muniment of title. Powell v. Turpin, 224 N. C., 67, 29 S. E. 
(2d), 26, and cases cited ; Eborn v. Ellis, 225 N. C., 386, 35 S. E. (2d), 
238. The rule has no application here for the reason plaintiffs are not, 
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in any event, presently entitled to the possession of the locus. Their 
right of enjoyment has not accrued. 

I t  is admitted that Lizzie Lamm Driver, the life tenant under the 
will of N. W. Lamm, is still living. The judgment in  the former action 
is valid, as against the adult defendants therein, if not the infants. 
Therefore, if Mrs. Lamm must rely on the judgment, then she recovered 
the Lizzie Lamm Driver life estate and the contingent right of the adults 
named in  the limitation over in the event she should leave no issue sur- 
viving, if no more. She has, by mesne conveyances, transferred that 
interest-if not the fee-to the defendants herein. 

But even if we should concede that the life tenant, by failing to file 
answer in the former action, committed waste and forfeited her life 
interest in  the property, there could be no acceleration as contended by 
plaintiffs. They are the named remaindermen, but their right of enjoy- 
ment is contingent upon whether they survive the life tenant. The right 
of enjoyment accrues when the contingency is fulfilled, for only then 
can i t  be ascertained with certainty to whom such right belongs. Hence 
the plaintiffs are not entitled to the present possession and enjoyment of 
the locus, for that right has not yet accrued. To hold otherwise on this 
record would defeat the express intent of the testator who has directed 
that the roll be called at  the death of the tenant for life. 

Ordinarily there can be no acceleration of a contingent remainder. 
Claimants must await the happening of the event upon which their 
rights depend. Beddard v. Harrington,-124 N. C., 51; Hill  v. Hill, 159 
Tenn., 27, 16 S. W. (2d), 27; Compton v. Barbour, 5 A. L. R., 465 
(Va.) ; Swan v. Amtell, 261 F., 465 (cert. denied 252 U. S., 579, 64 
L. Ed., 726) ; Foreman Trust & Sav. Balzk v. Seelenfreund, 62 -4. L. R., 
201, Anno., ibid., p. 207. 

"The rule is general and well recognized that in the case of a contin- 
gent remainder, where it is dubious and uncertain as to what persons 
will be entitled to take the remainder, there can be no acceleration or 
vesting of the remainder by a renunciation of the particular estate by 
which the remainder is supported." Schaffemcker v. Beil, 320 Ill., 31, 
150 N. E., 333. 

I n  the light of what we have said, it is apparent that plaintiffs are 
not entitled to judgment on the pleadings. Hence the judgment below 
must be 

Affirmed. 
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P. D. PERRY v. A. G. HURDLE AKD H. H. LAYDEN. 

(Filed 22 September, 1948. ) 
1. Arrest § lb- 

Within the limits of the city a police officer may summarily and with- 
out warrant arrest a person for a misdemeanor committed in his presence, 
but it  is the duty of the officer to inform the person arrested of the charge 
against him and to immediately swear out a warrant before an authorized 
person, giving the person arrested opportunity to provide bail and com- 
municate with counsel and friends. G. S., 160-21; G. S., 15-46. 

2. Arrest  § 11-Action for  wrongful arrest  will no t  lie where officers fol- 
low prescribed procedure i n  making arrest  without warrant. 

I n  this action for wrongful arrest and assault, the record disclosed that  
defendant police officers arrested plaintiff on the streets of their city, 
advised him he was under arrest and took him immediately to the police 
station where a warrant was sworn out by one of the  officers and issued 
by the officer authorized by statute to do so. Plaintiff failed to provide 
bail and was committed to jail. The evidence tended to show that plain- 
tiff was apparently committing a misdemeanor in their presence and there 
was no evidence that  the officers used violence or undue force or acted 
from any improper motive. Held: Defendants' motion to nonsuit was 
properly allowed, i t  appearing that the officers acted in substantial con- 
formity with prescribed procedure in making the arrest without a warrant. 

3. Malicious Prosecution § 8- 

I n  an action for malicious prosecution the burden is upon plaintiff to 
show termination of the criminal action in his favor and also that it  had 
been instituted without probable cause and was prompted by malice, either 
actual or constructive, by a showing that the arresting officers acted with- 
out reasonable grounds to believe him guilty of an offense. 

4. Malicious Prosecution § 5- 

A nolle prosequi with leave upon failure of the jury to agree upon a 
verdict is a final determination of a criminal action for the purpose of an 
action for malicious prosecution. 

5. Malicious Prosecution § 3- 
A police officer acts with probable cause in making an arrest if the 

apparent facts are  such as  to lead a discreet and prudent person to 
believe that a criminal offense had been committed by the party charged, 
even though subsequently i t  be shown that the person arrested and prose- 
cuted was not guilty of the offense. 

6. Trial 22a, 22b- 
Upon motion to nonsuit, plaintiff's evidence must be considered in the 

light most favorable to him, but defendant's evidence may also be con- 
sidered in so f a r  as  it  tends to explain or make clear plaintiff's evidence. 
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7. Malicious Prosecution § 10-Evidence held to show that officers had 
probable cause for arresting plaintiff, and nonsuit in action for mali- 
cious prosecution was proper. 

Plaintiff's testimony tended to show that late a t  night he stopped his 
car at an intersection of streets in a city with which he was familiar, and 
slept for more than an hour, that upon awakening he was confused as  to 
where he was and drove along a street other than the one he intended, 
and that when accosted and questioned by officers as to where he was 
going he asked information as to a certain highway. One of plaintiff's 
witnesses testified that on the evening before, defendant had a quart 
bottle of eggnog, two-thirds empty, in his automobile. The officers testi- 
fied that they found a bottle which had contained eggnog, not entirely 
empty, with the odor of alcohol about it, in plaintiff's car a t  the time of 
his arrest. Held: Plaintiff's evidence, together with the testimony of the 
officers tending to explain and clarify it, discloses that the officers had 
reasonable ground to believe that plaintiff was driving under the influence 
of intoxicating liquor, and therefore the evidence is insufficient to  show 
want of probable cause or constructive malice, and defendant officers' 
motion to nonsuit in plaintiff's action for malicious prosecution was 
properly allowed. 

APPEAL by plaintiff from Burgwyn, Special Judge, a t  May  Term, 
1948, of PASQUOTANIL Affirmed. 

This was a n  action to recover damage for wrongful arrest and mali- 
cious prosecution of the plaintiff by the defendants who are police officers 
of Elizabeth City. Defendants admitted they arrested the plaintiff, but 
allege this was for a misdemeanor committed in  their presence. 

On  the tr ial  the plaintiff testified that  he was a resident of Portsmouth, 
Virginia, 64 years of age, and that  on 27 December, 1946, he drove to 
Elizabeth City for the purpose of calling on a lady with whom he had 
been keeping company. Arriving in the afternoon, he engaged a room 
a t  the Y. M. C. A., and between 7 and 8 o'clock called on the lady who 
lived on Parsonage Street. H e  remained there until 1 2  o'clock, then 
drove along Parsonage Street to Route 17, turned right and proceeded 
to the intersection of Main Street by the New Southern Hotel. H e  said, 
"I stopped there to  decide where to park my  car." The night was 
"warm and comfortable" and he went to  sleep. "I kind of overslept 
myself. I reckon I slept an  hour or maybe more." H e  had known 
Elizabeth City all his life. H e  woke up and drove across Main Street 
and along another street. "I thought I was on Main Street. I had been 
asleep, and I was on that  route and I realized a t  tha t  time (when 
accosted by the policemen) that  I was not on Main Street where I was 
taking the car to  park." The defendants, policemen in  uniform patrol- 
ing the streets, called plaintiff (they said he was on South Road Street 
traveling south), and asked him where he was going. Plaintiff testified 
he realized he was not on Main Street, and replied, '(Can you give me a 
little information about Route 172" The defendants then opened the 
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door of his automobile, asked to be shown his driver's license and 
searched his automobile. Then he was required to drive to where the 
police car was parked, and then they took him by the arm and put him 
in the police car. He  asked, "What is the matter-anything wrong with 
my car 2" and they said, "Officers have got you now and you have got to 
say nothing." He was taken to police station, and then to jail and 
locked up. No warrant was read to him until next morning when the 
warrant in the record was read to him. This had been sworn out by 
defendant Layden and issued by the City Warrant Officer Sergeant 
Pritchard, charging plaintiff with operating a motor vehicle while under 
the influence of intoxicating liquor or narcotic drugs. Plaintiff gave 
bond and was released. The case was transferred to the Superior Court 
for trial. S t  June Term, 194'7, the case was heard and resulted in a 
mistrial, the jury failing to agree. The solicitor learning the jury stood 
11 to 1 for acquittal, subsequently entered nol. pros. with leave. The 
present action was begun 1 August, 1947. Plaintiff testified he had had 
nothing to drink, was sober, and had violated no law. Two witnesses, 
who saw him that evening, testified they saw no indication of intoxica- 
tion, though one testified, "I saw eggnog in his car down there at  Perry's 
parking lot. That was at  6 o'clock in the evening. The bottle was over 
two-thirds empty." There was no evidence the defendants had ever seen 
the plaintiff before that night. 

The defendants testified that while they were on patrol duty in the 
early hours of 28 December they observed the plaintiff driving .on 
Sout'h Road Street, his automobile swerving from side to side. They 
stopped him and detected the odor of alcohol on his breath. They found 
under the seat beside him a small quantity of eggnog in a quart bottle. 
He  was unsteady on his feet and talked thick-tongued. They arrested 
him for driving while under the influence of intoxicating liquor, took 
him to the police station and swore out warrant before the Warrant 
Officer Sergeant Pritchard. On plaintiff's failure to give bail he was 
committed to jail. Some hours later he gave bail and was released. 
The deiendants testified as witnesses at  the trial but took no other part 
in  the prosecution. 

At  the conclusion of all the evidence defendants' renewed motion for 
judgment of nonsuit was allowed, and from judgment dismissing the 
action plaintiff appealed. 

W .  L. Whitley and. W .  L. Whitley, Jr., f o r  pEai&ff, appellant. 
J. W.  Jenmette for defendants, appellees. 

DEVIN, J. A police officer within the limits of the city which has 
clothed him with authority, like a sheriff or constable, may summarily 
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and without warrant arrest a person for a misdemeanor committed in 
his presence. This is a necessary concomitant of police power and 
essential for police protection. But in such case i t  is the duty of the 
officer to inform the person arrested of the charge against him and imme- 
diately take him before someone authorized to issue criminal warrants 
and have warrant issued, giving him opportunity to provide bail and 
communicate with counsel and friends. G. S., 160-21; G. S., 15-46; 
Martin v. Houclc, 141 N. C., 317, 54 S. E., 291; 15 N. C. L., 101. 

I t  sufficiently appears from the record in this case that the plaintiff 
was arrested on one of the streets of the city of Elizabeth City between 
the hours of 1 and 2 o'clock a.m., 28 December, by the defendants who 
were at  the time regular police officers of the city; that the plaintiff was 
advised he was under arrest and was taken immediately to the police 
station where a warrant was sworn out by one of the defendants. The 
warrant was issued by the officer authorized by statute so to do, and upon 
the plaintiff's failure to provide bail he was committed to jail. Later in 
the morning he was released on bond. As the defendants on this occa- 
sion Eeem to have acted in substantial conformity to prescribed pro- 
cedure in making an arrest without a warrant, and there was no evidence 
of violence or undue force, the causes of action, if sufficiently alleged, for 
assault and false imprisonment cannot be maintained. The plaintiff was 
a stranger to the officers and there was no evidence of improper motive. 
True, the plaintiff in his brief questions the constitutionality of the 
statute authorizing the appointment of a warrant officer to issue war- 
rants, and argues the warrant was void. But we do not concur in this 
view or that the officers should be held liable in damages for having 
complied with the statute. 

However, the plaintiff's complaint sufficiently alleges a cause of action 
for malicious prosecution. Melton v. Riclcrnan, 225 N.  C., 700, 36 S. E. 
(2d), 76. I n  order to maintain an action for damages on this ground 
i t  was incumbent upon the plaintiff not only to show termination of the 
criminal action in his favor, but also that i t  had been instituted without 
probable cause and prompted by malice. I t  appears that following the 
failure of the jury to agree on the trial of the criminal action, a nolle 
prosequi with leave had been entered. This would constitute a final 
determination of the case for the purposes of this action. Wilkinson 
v. Wilkinson, 159 N.  C., 265, 74 S. E., 740. There was no evidence of 
express malice toward the plaintiff on the part of the defendants. But 
the plaintiff relies upon absence of probable cause for his arrest and 
prosecution as affording evidence of malice. Mitchem v. Weaving Co., 
210 N.  C., 732, 188 S. E., 329. This brings us to the determinative 
question whether there was evidence of want of probable cause. The 
rule has been established and frequently stated in the decisions of this 
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Court that when one acts upon appearances in  making an arrest and 
preferring a criminal charge, and the apparent facts are such as to lead a 
discreet and prudent person to believe that a criminal offense has been 
committed by the party charged, though it turns out he was mistaken and 
the party accused innocent, still he is justified. I t  is a case of apparent 
rather than actual guilt. Dickerson v. Refining Co., 201 N. C., 90, 159 
S. E., 446. The existence of circumstances and facts strong enough to 
excite in a reasonable mind the well-founded belief that the person 
charged is guilty would be sufficient to protect a police officer who acts 
in good faith, though it be subsequently shown the person arrested and 
prosecuted was not guilty of the offense. Wilson v. Mooresville, 222 
N.  C., 283, 22 S. E. (2d), 907; Rawls v. Bennett, 221 N. C., 127, 19 
S. E. (2d), 126; Parrish v. Hewitt, 220 N.  C., 708, 18 S. E .  (2d), 41; 
Miller v. Greenwood, 218 N .  C., 146, 10 S. E. (2d), 708; Hicks v. 
Nivens, 210 N. C., 44, 185 S. E., 469; Rhodes v. Collins, 198 N.  C., 23, 
150 S. E., 492; S. v. Campbell, 182 N.  C., 911, 110 S. E., 86; S. v. 
Blackwelder, 182 N.  C., 899, 109 S. E., 644; X. v. McNinch, 90 N.  C., 
699. 

The burden of proof was upon the plaintiff to show that the defendants 
acted without reasonable grounds to believe him guilty of driving a 
motor vehicle while under the iufluence of intoxicating liquor or narcotic 
drugs, and that there was absence of probable cause for making the 
arrest and causing warrant therefor to issue. I n  determining the motion 
for nonsuit the plaintiff's evidence must be considered in the light most 
favorable for him. 

Applying these rules, it appears from the plaintiff's testimony that at 
midnight on December 27th-28th he was driving along the streets of a 
city with which he was familiar, and stopped his automobile at a well- 
known intersection on Nain Street near one of the city's hotels, and 
there went to sleep in his automobile and slept for more than an hour; 
that he then awoke and started his automobile and drove across Main 
Street and along another street, and was confused as to where he was or 
where he wished to go; and when the officers questioned him answered 
inconsequentially; that though he testified he had had nothing to drink 
that night and was sober, one of his witnesses testified that at 6 :00 p.m. 
the evening before plaintiff had a quart bottle of eggnog, two-thirds 
empty, in his automobile. This testimony taken in connection with and 
as clarified by the testimony of the officers that a bottle which had con- 
tained eggnog, not entirely empty, with the odor of alcohol about it, 
was in plaintiff's automobile when he was arrested, tended to weaken 
plaintiff's denial that he had had nothing to drink, and to give point to 
the suspicion of intoxication. 
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We think the actions of the plaintiff under the circumstances as shown 
by his own evidence, and as explained and made clear by defendants' 
evidence (Gregory v. Ins. Co., 223 N .  C., 124, 25 S. E. (2d),  398), were 
such as to afford reasonable ground for suspicion and were such as 
"would lead a man of ordinary caution to believe, or to entertain an  
honest and strong suspicion" that  the plaintiff was driving while under 
the  influence of intoxicating liquor. Stucey a. Emery, 97 U. S., 642; 
Razub v. Bennett, supra. The defendants were charged with the duty 
of suppressing crime and apprehending those who violate the law, and 
there is nothing in the testimony here to negative good fa i th  on their 
pa r t  i n  the performance of this duty. 

We conclude tha t  the judgment of nonsuit Tvaa properly entered. 
Affirmed. 

A. T. WARD. ADMINISTRATOR OF THE ESTATE OF BURR E. COBURN, DECEASED 
~~EGATEE/DEVISEE UNDER THE WILL OF J. E. COBURx, DECEASED; NINA 
M. SHARPE, LECATEE/DEVISEE; A N D  MRS. LENA COBURN AND NINA 
M. SHARPE, SOLE HEIRS AT LAW APTD DISTBIBUTEES OF THE ESTATE OF 

BURR E. COBURN, DECEASED, V. S. W. BLACK AND WILL W. WIGGINS, 
EXEOUTQRS, AND WILL W. WIGGINS. WALTER B. WIGGINS, MRS. 
OATHERINE SWANN AND MRS. GERTRUDE DUCKETT, LEGATEES 
UNDER THE WILL O F  J. E. COBURX, DECEASED. 

(Filed 22 September. 1948.) 
1. Wills § 31- 

While a will must be construed from its four corners or contextually, 
this rule of construction does not require courts to disregard the division 
of the instrument into sentences and paragraphs or to give a strained con- 
struction contrary to the grammatical sense of the words and form as 
ordinarily used by intelligent people for the expression of thought and 
intention. 

8. Wills 3 33c-Specific bequests vested a t  testator's death, and provision 
for vesting a t  time of distribution of estate applied only to  residuary 
clause. 

In one paragraph of the will in suit the testator specified certain be- 
quests to named beneficiaries. By subsequent paragraph he stipulated 
that after the payment of f i e  debts and espenses of the estate and the 
bequests to the legatees set forth in the prior paragraph, naming them, the 
residue of the estate should be equally divided among named beneficiaries, 
with further provision that in the event of the death of any of "the above 
named prior to the distribution of my estate" the share of the deceased 
legatee should be paid as stipulated. Held: The legacies set out in the 
first paragraph vested in the legatees at the time of the testator's death, 
and the provision that the legacy should lapse in the event a legatee died 
prior to the distribution of the estate applied only to those named in the 
residuary clause. 
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PLAINTIFFS' appeal from Alley, J., October-November Term, 1947, 
SWAIN Superior Court. 

I n  this proceeding, brought under the provisions of G. S., 1-253, 
et seq.,-Uniform Declaratory Judgment Act-the parties seek to have 
construed the mill of J. E. Coburn, deceased. The petitioners, or plain- 
tiffs, are the administrator of the estate of Burr E. Coburn, a bene- 
ficiary under the will who died intestate, and certain of the latter's heirs 
at  law or successors in title who claim as distributees of that estate; 
and the respondents, or defendants, are the executors under the Coburn 
will. 

I n  the first paragraph of his will Coburn left all of his property of 
every description to his wife, but contingently, with further disposition 
in case of her death under certain conditions, which actually supervened. 
We find it necessary to reproduce only the 4th paragraph of the will, 
the provisions of which comprehend this controversy, with such refer- 
ence to other parts of the will as may be pertinent. 

('Fourth: I n  the event that my wife's death should occur at  the 
same time as my own, or soon thereafter, and prior to her making 
any disposition by will or otherwise of the property accruing to her, 
under the terms of this will, then and in that event, I will, derise 
and bequeath all of my property, real and personal, as follows: 

"(a) I will that my executors hereinafter appointed out of the 
first moneys coming into their hands out of my estate and after all 
debts are paid to pay Will W. Wiggins the sum of Ten Thousand 
($10,000.00) Dollars; to my sister, Nina M. Sharpe of Lansing, 
Michigan, the sum of Ten Thousand ($10,000.00) Dollars; to my 
brother, Burr E. Coburn, of Lansing, Michigan, the sum of Ten 
Thousand ($10,000.00) Dollars, and to my mother, Mary A. Coburn, 
of Perry, Michigan, if she still be living, the sum of Ten Thousand 
($10,000.00) Dollars. 

"(b) I will that the residue of my estate, after the payment of 
all debts and expenses, and the bequests of $10,000.00 each to Will 
W. Wiggins, Nina M. Sharpe, Burr E. Coburn, and Mary A. 
Coburn, be divided equally share and share alike among the 
following : 

"My brother, Burr E. Coburn of Lansing, Michigan, and my 
sister, Nina M. Sharpe of Lansing, Michigan, and the brothers and 
sisters of my wife, as follows: Will W. Wiggins, Walter B. Wig- 
gins, Bettie Wiggins, Mrs. Catherine Swann, Mrs. Gertrude Duckett., 
I n  the event of the death of any of the above named prior to the 
distribution of my estate his or her share shall be paid to their 
children if any, and if not, the estate shall be distributed share and 
share alike among the survivors of those above named." 
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That portion of paragraph 4 (b) giving rise to the controversy over 
the construction of the will is printed in italics for convenience of 
reference and discussion. 

The record discloses that the testator, J. E. Coburn, his .wife, Mrs. 
Bland W. Coburn, and Bettie Wiggins, a beneficiary, all died November 
30, 1934-it is suggested simultaneously-but whether in a common 
disaster does not appear. Bettie Wiggins left no children. 

Burr E. Coburn died intestate February 13, 1940, prior to any dis- 
tribution of the estate and without child; testator's mother, Mrs. Mary 
A. Coburn, predeceased him. 

The executors Black and Wiggins took charge of the estate, which 
consisted largely of mountain lands, for which i t  appears there was no 
immediate market, and undertook its conversion into distributable funds 
as soon as feasible. No sale was brought about until 1944 when a satis- 
factory sale was made to the T. V. A. in connection with the Fontana 
Dam Project, and the executors secured sufficient funds to pay the debts 
of the estate and have a surplus for distribution to those entitled under 
the will. Meantime, as noted, Burr E. Coburn had died. 

The c la in tiffs contended that the legacy of $10,000 bequeathed to 
Burr  E. Coburn in paragraph 4 (a)  of the will had vested at  the time 
of his death and that Mrs. Lena Coburn and Nina M. Sharpe are now 
entitled to the same as sole heirs at  law or successors to his estate. The 
defendants contended that the above italicized portions of paragraph 
4 (b) is appIicabIe to all the provisions and bequests of paragraph 4 (a )  ; 
that the bequest in 4 (a )  of $10,000 to Burr E. Coburn was contingent 
only, and dependent upon his being alive a t  the time of the distibution 
of the estate, which contingency had failed; and that now, as survivors 
under the modifying provisions of 4 (b)  they were entitled to the legacy. 

By agreement Judge Alley tried the case without the intervention of 
a jury, found the facts, made his conclusions of law, and rendered judg- 
ment, holding that the portion of 4 (b) above italicized should be applied 
to the provisions and bequests contained in paragraph 4 (a )  ; and that 
Burr  E. Coburn had only a contingent legacy and "due to the fact that 
Burr  E. Coburn died before money came into the hands of the executors 
of said will with which to pay debts and before money came into the 
hands of said executors to pay the bequests set out in paragraph 4 (a )  of 
testator's will, that said legacy of $10,000 to Burr E. Coburn lapsed," 
and that by reason of the death of Burr E. Coburn without children 
surviving and before the distribution of the estate of said testator, the 
legacy of $10,000 given him in  paragraph 4 (a)  '(is not payable to the 
estate of Burr  E. Coburn but properly belongs to and is a part of the 
estate of J. E. Coburn,"-the testator; and required the executors to 
distribute the same to the "surviving residuary legatees-devisees named 
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in said will, to wit: Nina M. Sharp, Will W. Wiggins, Walter B. 
Wiggins, Mrs. Catherine Swann, and Mrs. Gertrude Duckett, share and 
share alike." 

From this judgment plaintiffs appealed. 

H o r g a n  & W a r d  for p l a i n t i f s ,  appellants.  
E d w a r d s  & Lea fherwood  for defendants ,  appellees. 

SEAWELL, J. Since the devise or bequest to his wife became inopera- 
tive because of her death, we may say Coburn's entire estate is disposed 
of in two paragraphs,-4 (a )  which includes the main disposition, and 
4 (b) which passes the residue. The controversy grows out of the pro- 
vision in 4 (b) above printed in italics. The decision here, as it did in 
the trial court, turns on the auestion whether this limitation should be 
applied to the'provisions and iequests in 4 (a) ,  or be confined to 4 (b) 
in which i t  occurs; or, to be more specific, whether the expression %hove 
named" shall be held to apply only to the persons named in the list 
immediately preceding, or be extended also to the persons named as 
beneficiaries in 4 (a ) .  The court below took the latter view; but we 
are unable to adopt that construction. 

The appellees, with perfect propriety, urge that the will must be con- 
strued contextual ly .  That is another way of putting the "four corners" 
rule to which we all agree; Conrad r .  Goss, 227 N .  C., 410, 42 S. E. 
(2d), 609; T r u s t  Co.  c. Board  of Na t iona l  Missions,  226 N.  C., 546, 
39 S. E. (2d), 621; W h i t l e y  v. d r e n s o n ,  219 N .  C., 121, 12 S. E. (2d), 
906; but we dare not become so hopelessly contextual that "The forest 
takes from every tree, I t s  individuality.') 

The courts are not required to explore the will in order to dtscorer 
nonapparent contradictions where the intent of the testator map be 
found from the grammatical sense. 

Passing for the moment technical but sound rules of construction 
peculiar to the law, we must apply the broad assumption that the testator 
has used the devices common to intelligent people and the language itself 
for the expression of thought and intention. The will is made up of 
words, phrases, clauses, sentences,-and paragraphs. We are concerned 
with the grammatical sense and, where they appear, the rhetorical pauses, 
breaks and divisions intended to keep the flow of thought in reawnable 
unity and relation. 

The grammatical connection seems to be reasonably plain. X list of 
the names of those to whom residuary legacies are given immediately 
precedes the reference "above named" in the same construction. I t  would 
be presumed, nothing else appearing. that the reference is to the con- 
tiguous list. The testator saw fit to embody this list of names, along 
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with the benefits to which they were entitled, in a separate paragraph. 
Webster defines "paragraph" as a "distinct section or subdivision of a 
discourse, chapter, or writing, whether of one or many sentences, that 
forms a rhetorical unit as dealing with a particular point of the subject.'' 
I t  may be regarded as a cubicle in which the testator placed a part of 
the subject matter for more specific treatment, to establish the finer 
interrelations. I n  this particular instance there is no apparent reason 
for extending it beyond the limitations of the paragraph. I n  our opinion 
the two paragraphs set up distinct categories of names and benefits, self- 
inclusive. and neither in fact nor intention does the expression "abore 
named" have the effect of merging the two. By logic and custom, if not 
of necessity, the names of those receiving the main bequests occupy a 
precedent position to the names receiving the residue. 

The contention of the appellees is repugnant to the general testa- 
mentary scheme and would reverse i t  in medias res. I t  is hardly prob- 
able that the testator, after disposing of the main estate to those who 
were by selection the primary objects of his bounty, and most of them 
blood kin, would declass these persons and degrade the nature of the 
bequests so as to open the succesiion to all of the second class, containing 
nlostly persons unrelated to him, for no reason at all, or at  least for no 
apparent or discoverable reason. 

The $10,000 legacy given to Burr E. Coburn in paragraph 4 ( a )  was 
not coatingent. 

We find nothing in the will repugnant to the construction we have 
given it. I n  our opinion the legacy bequeathed Burr E. Coburn i11 

paragraph 4 (a )  vested in him at the time of the death of the testator, 
J.  E. Coburn, and we so hold. The plaintiff, A. T. Ward, as adminis- 
trator of Burr E. Coburn, and his coplaintiffs, Mrs. Lena Coburn and 
Nina M. Sharpe, as sole successors in title to Burr E. Coburn, are 
entitled to recover and receive the same. Distribution will be made 
accordingly. 

The judgment of the lower court is reversed; and this cause is re- 
manded to the Superior Court of Swain County for judgment in accord- 
ance with this opinion. 

Reversed and remanded. 
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W. H. DAVIS, BILTMORE PRESS, THE INLAND PRESS O F  ASHEVILLE, 
INC., BILTMORE DAIRY FARMS, FIVE POINTS TIRE EXCHANGE 
AND W. L. COLLINS v. A. W. WHITEHURST, E. R. TWEED, LEE ROY 
TWEED, C. L. RUDISILL AND A. C. WHEELER. 

(Filed 22 September, 1948.) 

1. Pleadings 58 2, l9b- 
An action by several creditors on independent claims against a common 

debtor, which is not in the nature of a creditors' bill, is properly dismissed 
upon demurrer for misjoinder of parties and causes of action. 

2. Fraudulent Conveyances 5 9- 
I n  order to state a cause of action to set aside a contract as a fraud 

upon creditors, the complaint must allege the facts and circumstalwes 
constituting the fraud, and a mere allegation of fraud is insufficient. 

3. Courts 8 5: Injunctions 8 4f- 
Ordinarily injunction will not lie to enjoin the Superior Court of another 

county from proceeding in an action duly constituted and pending before it. 

4. Pleadings 8 1 8 -  
Where a demurrer pdints out a fatal defect in the complaint a motion 

to strike the demurrer on the ground that it  is frivolous is without merit. 

5. Judgments 5 24: Execution 8 22- 
Since sale under execution can convey only the right, title and iuterest 

of the judgment debtor, title or interest in the property asserted by third 
persons is insufficient to entitle them to move to vacate the judgment. 

6. Judgments 5 4- 

A consent judgment canuot be modified or set aside without the consent 
of the parties except by independent action based on fraud or mistake. 
and persons not parties to a consent judgment mag not move to racatc i t .  

7. Execution § 3c- 

As soon a s  it  is made to appear that  property against which execution 
is authorized is in the hands of a receiver appointed in another action. 
the clerk properly recalls the execution, since the judgment creditors 
cannot proceed against the property while i t  is in custodia legis. 

APPEAL b y  plaintiffs f r o m  Shuford, Special Judge, February  Term,  
1948, BUNCOMBE. Modified and  affirmed. 

Civil act ion t o  recover judgments f o r  t h e  amounts  alleged to  be due 
the  several plaintiffs on open account and  t o  enjoin fu r ther  proceedings 
in a n  action in Madison County, pending a final judgment herein, heard  
on  demurre r  and  motion t o  vacate consent judgment  against defendant 
A. C. Wheeler, entered b y  defendants other t h a n  Wheeler. 
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The defendant Wheeler is not a party to the demurrer or to the motion 
to vacate. "Defendants," as hereinafter used, refers only to those de- 
fendants who were parties thereto, the appellees therein. 

The plaintiffs allege that the defendants own the Montaqua Hotel in 
Hot Springs, N. C., that they entered into a contract with A. C. Wheeler 
to operate the same on a 50-50 basis, that thereafter plaintiffs and 
others, each on his own behalf, sold. to Wheeler "for and on behalf of 
said Hotel, and for the operation of said hotel by said owners through 
said operator" merchandise in the several amounts stated in the com- 
plaint, and that there is now pending in Madison County a civil action 
between said defendants and Wheeler concerning said contract and 
invol~ing a number of charges and counter-charges. 

They pray judgment that each plaintiff and such other creditors as 
may join herein, recover of defendants and Wheeler the amount alleged 
to be due him, and that further proceedings by defendants in the Madi- 
son County cause be enjoined, pending final determination of this action. 

Thereafter a consent judgment was entered making additional parties 
plaintiff, adjudging that each plaintiff recover of A. C. Wheeler the 
amount therein specified, and directing execution against specified per- 
sonal property. Defendants were not parties to this judgment, 

The defendants moved the court to vacate the consent iudment  and " - 
recall execution issued thereon. I n  their motion they make it appear 
that the property described in the judgment against which execution is 
outstanding is the property of said hotel and is now in the hands of a 
receiver appointed in the Madison County case. 

The clerk granted the motion and entered judgment accordingly and 
plaintiffs appealed. Thereupon the defendants demurred to the com- 
hlaint for misjoinder of parties and causes of action, and plaintiffs then 
moved to dismiss the demurrer for that it is frivolous and interposed 
only for the purpose of hindering and delaying plaintiffs in the prose- 
cution of their action. The clerk denied the motion and plaintiffs 
appealed. 
a A 

The cause came on for hearing in the court below on the demurrer and 
the motions interposed by defendants and plaintiffs. The court, after 
due hearing, (1) overruled plaintiffs' motion to dismiss the demurrer, 
(2) sustained the demurrer, and (3 )  affirmed the judgment of the clerk 
setting aside the consent judgment against A. C. Wheeler and recalling 
the execution thereon. Plaintiffs excepted and appealed. 

L. E. Rudis i l l  for plaintiff appellants. 
,T. -41. Baley,  Jr. ,  and Jones & W a r d  for defendant  appellees. 

BARNHILL, J. This action is not in the nature of a creditors' bill. 
14  A. J., 679; IIancocE v. Wooten,  107 N .  C., 9. It is an action at  law 



228 I N  T H E  SUPREME COURT. [229 

in which the cause of action of each plaintiff is several. Neither has 
any interest in the claim of the other. Hence, tbere is a misjoinder of 
parties and causes of action. Beam v. Wright, 222 N. C., 174, 22 S. E. 
(2d), 270; Wingler v. Miller, 221 N.  C., 137, 19 S. E. (2d), 247; 
Frederick v. Insurance Co., 221 N. C., 409, 20 S. E. (2d), 372; Osborne 
v. Canton, 219 N .  C., 139, 13 S. E. (2d), 265; Holland v. Whittington, 
215 N. C., 330, 1 S. E. (2d), 813; Smith v. Land Bank, 213 N. C., 343, 
196 8. E., 481; Vollers Co. v. Todd, 212 N. C., 677, 194 S. E., 84. 

It is true plaintiffs allege that the contract between defendants and 
A. C. Wheeler for the operation of the hotel was "tainted with fraud or 
constructive fraud, and is and was a fraud attempted to be perpetrated 
on the creditors of said hotel." Yet no fact or circumstance tending to 
sustain the allegation is alleged. Colt v. Kirnball, 190 N. C., 169, 129 
S. E., 406; Griggs v. Griggs, 213 N.  C., 624, 197 S. E., 165. Further- 
more, plaintiffs were not creditors at the time the contract was executed. 
Hence the complaint cannot be construed as an action in tort to annul 
the contract as a fraud upon creditors. 

Likewise, i t  would be somewhat novel for the Court to hold that one 
Superior Court Judge can enjoin another Superior Court Judge from 
proceeding in an action duly constituted and pending before him. Cer- 
tainly no facts are alleged which would warrant such action. 

The motion to strike the demurrer was without merit. The judgment 
sustaining the same must be affirmed. 

The judgment entered fixed the rights of the several plaintiffs against 
A. C. Wheeler only. Defendants are not bound thereby. Sale of the 
property therein inventoried, under execution, would convey nothing 
more than the right, title and interest of Wheeler. Hence defendants 
have no such interest as would entitle them to move to vacate. 

Furthermore, the judgment is a judgment by consent. I t  is a contract 
between the parties thereto. Carpenter v. Carpenter, 213 N. C., 36, 
195 S. E., 5 ;  Webster v. Webster, 213 N. C., 135, 195 S. E., 362. I t  
cannot be modified or set aside without the consent of the parties except 
for fraud or mistake, and this must be by independent action. Keen 
v. Parker, 217 N.  C., 378, 8 S. E. (2d), 209. I t  follows that so much 
of the judgment of the court below as undertakes to vacate the same 
must be held for error. 

Title to the personal property inventoried in the consent judgment 
against which execution is authorized is at  issue in the Madison County 
cause and is in custodia legis. Execution against this specific property 
was improvidently issued. The clerk, so soon as the facts were called 
to his attention, properly and promptly recalled the same. Plaintiffs, 
before proceeding against this property must await the final determina- 
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tion of the Madison County case or at  least until the receiver is dis- 
fiharged and the property released by that court. 

The cause is remanded to the end that judgment may be entered in 
accordance with this opinion. 

Modified and affirmed. 

STATE v. PARIS LUNSFORD A m  EARL SAWYER. 

(Filed 22 September, 1948.) 
1. Robbery § la- 

Robbery is the taking, with intent to steal, of the personal property of 
another, from his person or in his presence, without his consent or against 
his will, by violence or intimidation. 

2. Robbery § 3: Criminal Law § 53d- 
In a prosecution for robbery the court should charge that the taking 

of the property must be with a specific intent on the part of the taker 
to deprive the owner of his property permanently and to convert it to 
his own use, and an instruction merely that the taking must be with 
felonious intent is insufficient. G. S., 1-180. 

3. Robbery 5 3: Criminal Law 8 53g- 
Testimony of defendants in a prosecution for robbery that they took 

the pistol from prosecuting witness to prevent him from harming them 
or some other person, requires the court to submit the question of each 
defendant's guilt of simple assault to the jury as a lesser offense included 
in the crime charged, G. S., 15-169; G. S., 13-170, since such verdict would 
be justified in the event the jury should find that defendants took the 
pistol without intent to steal it, but were not warranted in doing so on 
the principle of self-protection. 

APPEAL by defendants, Paris Lunsford and Earl  Sawyer, from 
Clement, J., and a jury, at  July  Term, 1948,'of the Superior Court of 
BUNCOMBE. 

The defendants were charged with robbery. 
I t  was made to appear at  the trial by the evidence of the State and 

that of the defendants that the defendants met the prosecuting witness, 
Jack Maney, for the first time at the Amos and Andy Cafe on the 
Weaverville highway in Buncombe County about four o'clock on the 
afternoon of Saturday, 10 July, 1948; that Maney was armed with a 
pistol; that the defendant Lunsford seized and held Maney while the 
defendant Sawyer took the pistol from him; that Sawyer then delivered 
the pistol to Lunsford, who carried i t  away against the wishes of Maney; 
that Lunsford was arrested a t  his home on the following day on the 
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charge of robbing Maney of the pistol; and that Lunsford then and 
there surrendered the pistol to the arresting officers. 

The testimony of the State and that of the defendants diverged radi- 
cally, however, with respect to the events preceding and accompanying 
the taking of the pistol. The State's sale evidence on this phase of the 
case came from the prosecuting witness Maney. He  said: "We had a 
friendly conversation, no hard words anyway. I had a German semi- 
automatic pistol and I showed i t  to some of the boys in  the front part 
of the restaurant before I went in the rest room. I don't know whether 
I showed i t  direct to these defendants. I did not point i t  at  anybody or 
anything. After that I went into the rest room at the back. The 
defendants were in there. One of them grabbed me from behind and the 
other took the gun out of my right-hand pocket. I t  was Lunsford that 
grabbed me from behind. Sawyer took the pistol from me." 

The other version of the affair was given by the defendants and their 
witness, Waldo Davis. The defendant Lunsford testified as follows : 
"The first time I saw Jack Maney he got out of his car and came in front 
of the restaurant. He  pulled a pistol out of his pocket and was pointing 
i t  at  an empty can. He  did not shoot, but he acted like he was going to. 
H e  was intoxicated. Later, inside the restaurant, Jack Maney was 
drinking beer and showing the pistol around. . . . Earl  Sawyer and I 
went into the rest room, and Waldo Davis and someone was already in 
there. . . . Jack Maney came in and pushed me to one side. I told him 
not to push me, . . . He said something to me, and we had some words. 
H e  jerked this pistol out of his front pocket and pointed it at  me. I 
grabbed his arm to keep him from shooting me and Earl  Sawyer took the 
pistol out of his hand. H e  was mad about i t  and wanted his gun, but I 
told him he was in no condition to have the gun, and I did not want him 
to shoot me or anybody else. Earl  Sawyer told him that we would leare 
the gun there at  the restaurant and he could get i t  on Monday. . . . I 
did not want the pistol and did not intend to keep it, but only took it to  
keep him from shooting me." The testimony of the defendant Saxyer 
and the witness Davis coincided with that of Lunsford. Sawyer ex- 
pressly stated that he took the pistol from Maney "for the sole purpose 
of preventing him from shooting Paris Lunsford." 

The jury found both of the defendants guilty of robbery "as charged 
in the bill of indictment." From judgment based on this verdict, the 
defendants appealed, assigning errors. 

Attorney-General iCiTcMullan and Assistant Attorneys-General Bruton,  
Rhodes, a d  Moody for the State. 

D o n  C. Y o u n g  for defendants, appellants. 
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ERVIN, J. The defendants emphasize their exceptions to the charge. 
They insist, among other things, that the trial judge erred in failing to 
instruct the jury as to the felonious intent essential to the crime of 
robbery, and in restricting the jury to the return of either a verdict of 
guilty of robbery or a verdict of not guilty. The record presently pre- 
sented compels us to concede that the position of the defendants in these 
respects is well taken. 

writers upon criminal law often suggest that robbery is merely an 
aggravated form of larceny. 54 C. J., Robbery, section 11. I t  has been 
defined with accuracy and clarity as "the taking, with intent to steal, of 
the personal property of another, from his person or in his presence, 
without his consent or against his will, by violence or intimidation." 
Miller on Criminal Law, section 123. This definition clearly comports 
with that sanctioned by our cases. S. v. Bell, 228 N.  C., 659, 46 S. E. 
(2d), 834; 8. v. Burke, 73 N.  C., 83. 

I n  his charge in  the case at  bar, the trial judge told the jury with 
commendable correctness that a person cannot be guilty of robbery in  
forcibly taking property from the person or presence of another unless 
the taking is with felonious intent. But he inadvertently failed to ex- 
plain to the jurors, who were unfamiliar with legal standards, what 
constitutes the recluisite felonious intent in the law of robbery. I n  the 
absence of any instruction from the court on this aspect of the case, the 
jury was necessarily forced to resort to its own notions for the signifi- 
cance of this element of the offense when it passed upon the all-important 
issue as to whether the defendants acted with felonious intent in taking 
the pistol from the prosecuting witness. 

Inasmuch as an intent to steaI is an essential element of the crime 
of robbery, the judge ought to have told the jury that in  robbery, as in 
larceny, the taking of the property must be with a specific intent on the 
part of the taker to deprive the owner of his property permanently and 
to convert i t  to his own use. S. v. Sowls, 61 N. C., 151 ; S. v. Kirkland, 
178 N.  C., 810, 101 S. E., 560; 54 C. J., Robbery, section 49. I t  is 
plain that the judge failed to perform his statutory duty to declare and 
explain the law as to this substantial feature of the case. G. S., 1-180; 
Lewis v. Watson, ante, 20, 47 S. E. (2d), 484. 

The evidence at the trial required the submission of the case to the 
jury. But under the charge and the testimony the court should have 
instructed the jury to return a verdict of guilty of robbery, or a verdict 
of guilty of simple assault, or a verdict of not guilty as io each defend- 
ant, depending entirely upon which one of such verdicts it found to be 
warranted by the facts. This is true because the jury might well have 
found that the defendants took the pistol without any inteht to steal it, 
but that they were not justified in so doing by the principle of self- 
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protection. I n  such event, the jury could have convicted the defendants 
of simple assault as an included or lesser offense. G. S., 15-169, 15-170; 
8. v. Bell, supra. 

For the reasons set out above, the defendants are awarded a 
New trial. 

MRS. GENEVIEVE HOLLEMAN WEST, WIDOW, GENEVIEVE ADELIA 
WEST AND JOSEPHINE MARIA WEST, DAUGHTERS OF RUPERT E. 
WEST, DECEASED, EMPLOYEE, v. NORTH CAROLINA DEPARTMENT O F  
CONSERVATION AND DEVELOPMEET, EMPLOYER, SELF-INSURER. 

(Filed 22 September, 1948.) 
1. Death s 7b- 

Testimony of a statement by an officer shortly before his death from 
coronary occlusion that he "had had a time all the morning" arresting 
three men who resisted him, is incompetent as a dying declaration when 
not brought within the terms of G. S., 28-173. 

2. Master and Servant s 4 0 b  
A game warden died of coronary occlusion shortly after he had arrested 

three persons for fishing without a license. There was no competent 
evidence before the Industrial Commission as to the nature, extent or 
effect on the officer of their resistance to arrest. Held: There was no 
evidence from which the Industrial Commission could have found that 
the death resulted from an "accident." 

3. Master and Servant § 40f- 

Heart disease is not an occupational disease. G. S., 97-53. 

4. Master and Servant s 40a- 
Ordinarily, heart disease is not an injury and death therefrom is not 

ordinarily compensable. 

APPEAL by plaintiff from Bone, J., May Term, 1948, DARE. 
Workmen's Compensation case instituted by dependents of Rupert E. 

West, deceased employee of defendant. 
Rupert E. West was a district game warden. His duties required him 

to patrol his territory and apprehend persons found violating the game 
and fish laws and to take them before some justice of the peace or other 
judicial officer for trial. 

On 18 May 1946, he made a trip from his home in Moyock approxi- 
mately 2% miles to the mouth of a creek, apprehended three persons 
fishing without license, took them before a magistrate in Moyock and 
procured warrants against them. The defendants pleaded guilty and 
were fined. Two paid their fines, but the other one was "kind of sar- 



X. C.] FALL TERM, 1948. 233 

castic like" and did not pay his fine until later. After he had paid, 
deceased "took the names down from the warrants . . . got in  his car 
and drove off." This was about 11 :30, and about 12 :I5 or 12 :30 he died 
as the result of a coronary occlusion. He  had suffered for some time 
prior thereto from angina pectoris due to diseased coronary arteries. 

On the day of his death, after his return trip, deceased "looked rather 
flushed, i t  was a mighty hot day and he seemed high strung and ready 
to go. H e  was always in a hurry." 

A medical expert testified that the exertion or "excitement" of the 
arrest, the trial and the other incidents of the morning, "including the 
running of the boat up the creek . . . could easily have caused the coro- 
nary occlusion and the resulting death." 

One witness testified that the deceased, after the trial, "had a terribly 
worried expression" and said to her: "I have had a time all the morning, 
up the creek with three men resisting me without a fishing license, three 
rhen who had no license, and I had to come in and get warrants for 
them." 

The hearing commissioner found that deceased, on the day he died, 
was simply performing his usual duties and that "After a most careful 
analysis of all of the evidence, the Commission can find no unusual, 
unforeseen or unexpected event which could be construed as an accident 
o r  injury by accident." An award was denied. The full commission 
affirmed. On appeal to the Superior Court, the order of the full com- 
mission denying an award was affirmed and plaintiff appealed. 

J o h ~  B. McMullan and John H. Hall for plaintiff appellants, 
Attorney-General McMullan and Assistant Attorneys-General Bruton, 

Rhodes, and Moody for employer appellee. 

BARNHILL, J. The record is devoid of any evidence tending to show 
that  the deceased died as the result of an injury by accident. Neither 
an accident nor an injury, as those terms are used in the Workmen's 
.Compensation Act, is made to appear. 

So fa r  we have not held that mere resistance by one who is being 
taken into custody by an arresting officer constitutes an accident. The 
resulting exertion on the part of the officer, required in the performance 
of his duties, may be considered as an incident of his occupation. Be 
that as i t  may, the question does not arise on this record. 

I t  is true that one witness stated that the deceased told her: "I have 
had a time all the morning, up the creek with three men resisting me 
without a fishing license, three men who had no license, and I had to 
come in  and get warrants for them." Even so, the nature, extent, and 
effect of the resistance are not disclosed. Furthermore, this statement 
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of a deceased person was not brought within the terms of G. S. 28-173 
and was inadmissible. 

The finding of a material fact by the commission, to be sustained, 
must be supported by some competent evidence. Logan v. Johnson, 218 
N. C., 200, 10 S. E. (2d), 653; Gilmore v. Board of Education, 222 
N. C., 358, 23 S. E. (2d), 292; Bank v. iMotor Co., 216 N.  C., 432, 
5 S. E. (2d), 318. 

Heart disease is not an occupational disease. Nor may i t  ordinarily 
be treated as an injury. G. S. 97-53. Hence death therefrom is not 
compensable. Neely v. Statesville, 212 N. C., 365, 193 S. E., 664; Slade 
v. Hosiery Mills, 209 N. C., 823, 184 S. E., 844; Gilmore v. Board of 
Education, supra. 

Gabriel v. Newton, 227 N.  C., 314, 42 S. E. (2d), 96, relied 04 by 
plaintiff, is not in conflict with this conclusion. There, more than the 
ordinary exertion incident to the discharge of the duties of an officer 
was made to appear. The elevator was out of order. As a result, the 
officer was required to carry a drunken prisoner up three flights of steps. 
This was the unusual and exceptional. As a result, the muscles of his 
heart and blood vessels were unduly strained and stretched, causing acute 
dilatation of the heart. This was the injury. 

As the conclusion of the Industrial Commission was the only permis- 
sible inference to be drawn from the evidence, the order denying the 
award was without error. The judgment of the court below approving 
the same must be 

Affirmed. 

ALBERT THOMAS AND WIFE, MRS. ALBERT THOMAS, v. GROVER C. 
MYERS AND EMMA DAVIS PATTON, EXECUTRIX OF WARREN T. 
DAVIS, TRUSTEE, DECEASED. 

(Filed 22 September, 1948. ) 

Mortgages § 30i (2) : Quieting Title 5 1- 
Where a deed of trust is executed subsequent to the effective date of 

Chap. 192, Public Laws of 1923, and the note thereby secured falls due 
more than fifteen years prior to plaintiffs' purchase of the property, and 
no affidavit is filed or marginal entry is made on the record by the register 
of deeds as required by the statute, plaintiffs are entitled to have the 
deed of trust removed in so far as it constitutes a cloud on their title. 
G. S., 45-37 (5 ) .  

APPEAL by plaintiffs from Alley, Emergency Judge, at April Term, 
1948, of MADISON. 

This is a civil action instituted 30 April, 1946, by the plaintiffs to 
remove a cloud from their title, consisting of a deed of trust executed 
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24 December, 1925, securing a note of even date therewith, in  the sum 
of $225.00, payable one year after date, which instrument is duly re- 
corded in the office of the register of deeds of Madison County. 

I t  is disclosed by the evidence offered in the trial below, that the 
plaintiff, Albert Thomas, for a valuable consideration, on 2 December, 
1943, obtained a deed with full covenants and warranty to the premises 
upon which the above deed of trust purports to be a lien. This deed was 
duly recorded in Madison County 29 July, 1944. I t  also appears that 
no affidavit has ever been filed with the register of deeds of Madison 
County, or entry made on the margin of the record in his office, stating 
the amount still due on the note secured by the above deed of trust, as 
provided by G. S., 45-37 (51. 

The defendant Myers offered evidence to the effect that he is the 
owner and holder of the deed of trust and note in question, that the note 
has not been paid in full and that payments have been made thereon 
within ten years from the date this action was instituted. 

His Honor submitted issues to the jury to determine what balance, 
if any, is due on the note. The issues were answered in favor of the 
defendants. Accordingly the court entered judgment against the plain- 
tiffs and appointed a commissioner to sell the lands described in the deed 
of trust. Plaintiffs appeal and assign error. 

CaZntk R. Edney for plaintiffs. 
Carl R. Stuart for defendants. 

D E N ~ Y ,  J. The plaintiffs except and assign as error the failure of 
the trial judge in his charge to the jury, to declare and explain the law 
arising upon the pleadings and the evidence relative to the conclusive 
presumption that the note secured by the above deed of trust has been 
paid as against creditors and purchasers for value, G. S., 45-37 (5) .  
We think the exception is well taken and must be upheld. 

The Public Laws of 1923, Chapter 192, now G. S., 45-37 (5),  provides : 
"The conditions of every mortgage, deed of trust or other instrument 
securing the payment of money shall be conclusively presumed to have 
been complied with or the debts secured thereby paid as against creditors 
or purchasers for a valuable consideration . . . from and after the 
expiration of fifteen years from the date when the conditions of such 
instrument by the terms thereof are due to have been com~lied with, 
or the maturity of the last installment of debt or interest secured thereby, 
unless the holder of the indebtedness secured by such instrument or party 
secured by any provisions thereof shall file an affidavit with the register 
of deeds of the county where such instrument is registered, in  which 
shall be specifically stated the amount of debt unpaid, which is secured 
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by said instrument, . . .. whereupon the register of deeds shall record 
such affidavit and refer on the margin of the record of the instrument 
referred to therein the fact of the filing of such affidavit, and a reference 
to the book and page where i t  is recorded," etc. 

I t  has been uniformly held by this Court that the above statute is 
prospective and does not apply to mortgages, deeds of trust or other 
instruments securing the payment of money which were executed prior 
to the enactment of the statute. Hicks v. Kearney, 189 N.  C., 316, 
127 S. E., 205; Humphrey v. Stephens, 191 N.  C., 101, 131 S. E., 283; 
Grocery Co. v. Hoyle, 204 N.  C., 109, 167 S. E., 469; Smith v. Davis, 
228 N.  C., 172, 45 S. E. (2d), 51. 

Likewise, it is clearly held in Smith v. Davis, supra, that this statute 
was not enacted for the purpose of protecting parties who extend credit 
or purchase for a valuable consideration within the fifteen year period 
fixed by the statute, but only "from and after" its expiration. 

The deed of trust involved herein was executed after the enactment of 
the above statute, and the note secured thereby fell due more than fifteen 
years prior to the date Albert Thomas obtained title to the property. 
Moreover, no affidavit was filed or marginal entry made on the record 
i n  the office of the register of deeds of Madison County, as required by 
law in order to preserve the lien of the deed of trust as against creditors 
and purchasers for value. Therefore, in view of the facts disclosed on 
the record before us, we hold the defendants are not entitled to recover 
anything from the plaintiffs. As to them the debt is conclusively pre- 
sumed to have been paid. G. S., 45-37 (5).  Consequently, the plaintiffs 
are entitled to have this deed of trust removed in so far as i t  may consti- 
tute a cloud on their title. 

This cause is remanded for judgment in accord with this opinion. 
Error and remanded. 

E. A. HILL v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 22 September, 1948.) 

1. Master and Servant 26- 

A brakeman, in the performance of his duties in interstate commerce, 
was proceeding from the engine to the caboose when he was struck by a 
crosstie thrown by workmen from the slowly moving train. The workmen 
were throwing the crossties from the car in the customary way for un- 
loading them for use along the track. Held: The evidence fails to show 
any duty incumbent upon the workmen to anticipate the movements or 
position of plaintiff at the time of the injury, or to show negligent failure 
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on their part to perform a duty owed plaintiff which proximately caused 
the injury, and nonsuit was proper. 

2. Master and Servant %a- 

Under the construction of the Federal Employers' Liability Act by the 
Federal Courts, the employer is not an insurer of the safety of his em- 
ployees, nor does the Act subject railroads to that degree of liability 
imposed by a workmen's compensation law, but the basis of liability under 
the Act is negligence on the part of the employer which constitutes in 
whole or in part the cause of the injury. 

APPEAL by plaintiff from Wil l iams ,  J., at February Term, 1948, of 
NASH. Affirmed. 

This was an action to recover damages for a personal injury alleged 
to have been caused by the negligence of the defendant. The plaintiff at  
the time of the injury complained of was a brakeman in the employ 
of the defendant Railroad Company, and i t  was admitted that the de- 
fendant was engaged in interstate commerce, and that plaintiff was so 
employed. 

The plaintiff's evidence tended to show that on 5 December, 1945, he 
mas on duty with a work train engaged in  unloading crossties from 
gondola cars. The train was proceeding slowly as the ties were being 
thrown by workmen over the sides of the cars to fall along the west side 
of the track. As the plaintiff, in order to perform some duty, was 
proceeding from the engine to the caboose, he walked along on the ground 
parallel with the train, on the west side, and as he was passing a car, at  
a distance of 17 or 18 feet, a crosstie thrown out struck the plaintiff on 
the leg and inflicted a serious injury. There was no evidence the work- 
men engaged in throwing out crossties saw the plaintiff or had reason to 
anticipate his walking along near the track a t  the time. The place 
where $aintiff was walking was farther from the cars than where the 
ties being unloaded usually fell. The manner in which the ties were 
being unloaded was the customary way for placing ties along the track 
for use. The plaintiff testified, "On this particular occasion those men 
(in the cars) were doing what they were supposed to do." 

At the close of plaintiff's evidence the defendant's motion for judg- 
nicnt of nonsuit u7as allowed, and plaintiff excepted and appealed. 

Cooley & M a y  f o r  p l a i n t i f ,  appellant. 
F. S. Spru i l l  and T h o m a s  W. Davis  for defendant ,  appellee. 

DEVIN, J. Upon the evidence presented, as i t  appears of record, the 
judgment of nonsuit was properly entered. The evidence fails to show, 
under the circumstances here, any duty incumbent upon the workmen 
on the cars, in unloading crossties in the usual may, to anticipate the 
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movements and position of the plaintiff at the time of injury. Equally 
the evidence is wanting i11 probative value to show negligeilt failure on 
their part to perform a duty owed the plaintiff which ~roximately caused 
the injury complained of. Stated briefly, the evidence fails to make out 
a case of actionable negligence. 

The plaintiff, however, insists that under the case of Qriswold v. 
Gardner, 155 F. (2),  333, decided 15 May, 1946 (certiorari denied, 329 
U.  S., 725), this action coming within the provisions of the Federal 
Employers' Liability Act, and having been instituted for an injury to an 
employee of an interstate railroad, the court had no authority to grant 
a motion for nonsuit and take the case from the jury. I n  other words, 
it is suggested that the ruling of the Federal Courts has had the effect 
of converting the Federal Employers' Liability Act from a negligence 
statute into a workmen's compensation law, regardless of the question 
of negligence. But we cannot take this view. The Act itself, while 
depriving the defendant of certain common law defenses, bottoms the 
liability of the employer for injury to an employee upon negligence. I n  
the case cited one Circuit Judge concurred in the result but disagreed 
with the statement that the Supreme Court had converted the Federal 
Employers' Liability Act into a compensation law, and the District 
Judge dissented. 

I n  Wolfe v. Henwood, 162 F. (2) '  998, decided 7 July, 1947 (cer- 
tiorari denied), i t  was said: "But defendant's obligation was not such 
as to impose liability for injury regardless of due care and regardless 
of whether the injury was one reasonably to be anticipated or foreseen 
as a natural consequence of defendant's act. I11 order to recover under 
the Federal Employers' Liability Act, plaintiff had the burden of proving 
that defendant was negligent, and that such negligence in whole or in 
part caused Wolfe's injuries . . . The recent Supreme Court decisions do 
not hold that a jury question is presented in every Federal Employers' 
Liability Act case. The plaintiff must still establish negligence of 
defendant as a contributing cause of injury. . . . The Federal Employ- 
ers' Liability Act does not subject a railroad to that degree of liability 
imposed by a workmen's compensation law, nor place the railroad in the 
position of an insurer of its employees." To the same effect is the hold- 
ing in  Eckenrode 11. Pennsylca~~ia R .  R .  Co., 71 Fed. Sup., 764. 

I n  Ellis c.  Union Pacific R. Co., 329 U. S., 649 (decided 3 February, 
1947), the Court said : "The Act does not make the employer the insurer 
of the safety of his employees while they are on duty. The basis of his 
liability is his negligence, not the fact that injuries occur. And that 
negligence must be in whole or in part the cause of the injury." See 
also Brady v. Southern Ry. Co., 320 U. S., 476; Tenant v. R .  R., 321 
U. S., 29; Blair v. Baltimore (e. 0. R.  Co., 323 U. S., 600. 
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Plaintiff's exceptions to the ruling of the court on questions of evi- 
dence we find without substantial merit. 

The judgment of nonsuit is 
Affirmed. 

MRS. NORA HALES, WIDOW OF R. H. HALES, DECEASED; THOMAS E. 
HALES AND WIFE, JOYCE H. HALES ; ROSCOE H. HALES, UNMARRIED; 
AND LOUISE HALES PARKER AND HUSBAND, R, W. PARKER, Y. MAR- 
VIN RENFROW AND WIFE, LANZIE S. RENFROW. 

(Filed 22 September, 1948. ) 
1. Wills $j 33c- 

A devise to testator's son with proviso that should he  die xithout chil- 
dren, his interest should revert to testator's other children, constitutes a 
fee simple, defeasible upon the death of the son without children him 
surviving. 

2. Wills $j 4 6 -  
A deed executed by the devisees owning the defeasible fee and the 

devisees owning the contingent limitation over, with joinder of their 
spouses and the testator's widow, conveys a good and indefeasible fee 
simple title to the property. 

Where testator's widow and all of his children are  named in the will to 
share alike in the residuary estate, a deed executed by all of them 
together with the spouses of the married children, conveys a fee simple 
to property acquired by testator after the execution of the will regardless 
of whether the residuary clause is sufficient to devise the property, since 
the grantors hold all right, title and interest to the property either under 
the residuary clause or as  heirs a t  law. 

APPEAL by defendants from Bone, J., at Chambers, 29 July, 1948, 
NASH Superior Court. 

Civil action for specific performance under a contract for the purchase 
of certain lots described in the last will and testament of R. H.  Hales, 
deceased. 

The defendants entered into a contract with the plaintiffs for the 
purchase of four lots. The original will of the testator devised three of 
the lots to Thomas Edwin Hales and Roscoe H. Hales, sons of the 
deceased, as tenants in  common, subject to the following proviso: "If 
Edwin or Roscoe Hales should die without children, their wives, in case 
they are both married, shall have their interest so long as they remain 
a widow, and if Edwin and Roscoe Hales either should die without 
children after the above provisor, their interest shall revert to  my other 
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children.'' The other lot was purchased by the testator after the execu- 
tion of his will and was not devised, unless included in the residuary 
clause of the will, which provides that all the residue of testator's estate, 
including all personal properties, moneys, stocks, bonds, etc., after the 
payment of debts, expenses and legacies, the surplus, if any, shall be paid 
over to his wife and children in equal proportions, share and share alike. 
Thereafter the testator executed a codicil to his will and revoked the 
devise to his sons' wives and provided that should Thomas Edwin Hales 
or Roscoe H. Hales die without children the property devised to them 
should revert to his other children. 

The plaintiffs tendered to the defendants a deed with full covenants 
and warranty executed by Mrs. Nora Hales, widow of R. H.  Hales, 
deceased, Thomas Edwin Hales and wife, Joyce H. Hales, Roscoe H. 
Hales, unmarried, and Louise Hales Parker and husband, R. W. Parker. 
being all the heirs at  law as well as all the devisees under the last will 
and testament of R. H. Hales, deceased. The defendants declined to 
accept the deed, contending that the devise to Thomas Edwin Hales and 
Roscoe H. Hales is only a contingent interest and that they cannot 
convey a good and indefeasible title to the property. 

The court below held the deed tendered by plaintiffs conveys a good 
and indefeasible fee simple title to the property, and entered judgment 
accordingly. The defendants appeal and assign error. 

L. L. Davenport for plaintiffs. 
Cooley & May  for defendants. 

DENNY, J. After giving effect to the codicil to the will of the testator, 
the testator devised the three lots referred to herein to his sons, Thomas 
Edwin Hales and Roscoe H. Hales, as tenants in common, in fee simple. 
but in  the event either son should die without children his interest will 
revert to the testator's other children. As to each devisee this consti- 
tutes a fee, defeasible upon his dying without children. Conrad v. Goss. 
227 N. C., 470, 42 S. E. (2d), 609; Cherry v. Cherry, 179 N. C., 4. 
101 S. E., 504; Hobgood v. Hobgood, 169 N. C., 485, 86 S. E., 189. 
The other children, as disclosed by the record, could only be the surviv- 
ing son and his sister, Mrs. Louise Hales Parker. All the devisees. 
together with the widow of the testator, the husband of Mrs. Louise 
Hales Parker and the wife of Thomas Edwin Hales, having joined in 
the execution of the deed tendered to the defendants, we think the deed 
does convey a good and indefeasible fee simple title to the three lots 
referred to above. Bank v. Whitehurst, 202 N. C., 363, 162 S. E., 768; 
Williams v. R. R., 200 N. C., 771, 158 S. E., 473; Grace v. Johnson, 
192 N. C., 734, 135 S. E., 849; Walker v. Butner, 187 N. C., 535, 122 
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S. E.: 301. The case of Daly v. Pate, 210 N. C., 222, 186 S. E., 348, 
cited in  brief, is distinguishable from the case before us. There the 
testator provided for the reversion of the property to his own estate, in 
the event the first taker died without children, then to be "divided as 
best it may be beheen  my then living nephews and nieces." 

As to the other lot which u7as not specifically devised, we concur in  
the judgment of the court below to the effect that the residuary clause 
of the testator's will was sufficient to devise this lot to his widow and 
children, share and share alike. Conceding, however, but not deciding, 
that the residuary clause is insufficient to devise this lot, the purported 
devisees are the identical persons who would hold every right, title and 
interest in the property, had the testator died intestate. The widow and 
all the heirs at  law and devisees of the testator, together with the wife 
and husband respectively of those who are married, having joined in the 
execution of the deed tendered to the defendants, the deed conveys a 
good and indefeasible fee simple title to this additional lot. 

The judgment of the court below is 
Affirmed. 

J. R. ROGERS v. G U L F  OIL .CORPORATION AND V. R. RECTOR. 

(Filed 22 September, 1948.) 

Landlord and Tenant 5 11- 
Evidence tending to show that lessee was under duty to maintain and 

repair the leased equipment, that it was in good condition when turned 
over to him by the former lessee, and that the lessor reserved no right 
to control the operation of the leased premises, justifies nonsuit as to the 
lessor in an action by a patron injured by alleged defective condition of 
the equipment some eleven months after the lessee had taken over control 
and operation of the property. 

APPEAL by plaintiff from Sink, J., at January Term, 1948, of BUN- 
COXBE. dffirmed. 

This was an action to recover damages for a personal injury to the 
plaintiff alleged to have been caused by the tilting of a defective and 
unsafe automobile lift in the gasoline and motor service station belong- 
ing to defendant Oil Corporation and being operated under lease by 
defendant Rector. 

I t  was alleged that the corporate defendant had turned over to defend- 
ant Rector the building and the motor service equipment therein, includ- 
ing an automatic hydraulic lift in said station, when the defendants 
knew the lift was in a broken, unsafe and dangerous condition, and that 



242 I N  T H E  SUPREME COURT. [229 

defendant Oil Corporation had contracted to repair and keep the equip- 
ment and appliances in safe condition, which i t  had failed to do. Plain- 
tiff testified that on 6 December. 1946. he drove his automobile into 
defendant's station to have a loose rod replaced and was directed by one 
of defendant's employees to drive his automobile upon the motor lift, 
which he did, a n d  got out leaving the automobile braked and in gear. 
Thereupon defendant's employee caused the lift to be raised four or five 
feet, when, without warning, the automobile rolled or slipped off the 
lift and struck and injured the plaintiff. Plaintiff offered evidence 
tending to show that this was due to defective condition of the lift, and 
that one of the scotches on the end of the lift was broken off and the 
other had been broken and welded twice. The former lessee from whom 
defendant Rector took over the premises, however, testified the lift was 
in good condition when he turned i t  over to defendant Rector 14 Janu- 
ary, 1946. The lease of the Oil Corporation to defendant Rector, intro- 
duced in  evidence, contained provision that the lessor did not reserve any 
right to exercise control over the business and operations of the lessee 
conducted on the demised premises, and that neither lessee nor any of 
his employees should be deemed or considered employees of the Oil Cor- 
poration. The lessee stipulated in the lease signed by him that he 
received the equipment in good order and without warranty as to condi- 
tion, and that i t  should be the duty of the les'see at  his own cost to 
"maintain said equipment in good condition and repair." The rental 
was based upon the amount of gasoline sold, plus a stipulated monthly 
rental. 

Defendants offered evidence tending to show that the lift was in good 
condition, and that an automobile would not roll off if properly balanced 
and in gear. 

At the close of all the evidence the renewed motion of the cornorate 
defendant for judgment of nonsuit was allowed. Thereupon plaintiff 
submitted to a voluntary nonsuit as to defendant Rector. 

From judgment of nonsuit as to defendant Gulf Oil Corporation the 
plaintiff appealed. 

C .  C .  Jackson, I .  C.  Crawford,  and W .  W.  Candler for plaintiff, 
appellant. 

Wi l l iams  & Wil l iams  for defendant Gulf Oil Corporation, appellee. 

DEVIN, J. I n  order to impose liability upon the lessor for injuries to 
a third person on leased premises or from contact with leased mechanical 
appliances, alleged to have been out of repair and defective, it must be 
made to appear that the lessor had either contracted to repair and main- 
tain, or that "he knowingly demised premises in a ruinous condition or 
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i n  a state of nuisance," or that  he "authorized the wrong." Mercer v. 
Williams, 210 N.  C., 456, 187 S. E., 556; Wilson v. Dowtin, 215 N. C., 
547, 2 S. E. (2d), 549 ; Wellons v. Sherrin, 217 N. C., 534, 8 S. E. (2d), 
820; Livingston v. Investment Co., 219 N.  C., 416, 1 4  S. E. (2d), 489; 
Childress v. Lawrence, 220 N.  C., 195, 1 6  S. E. (2d),  842; Harrill v. 
Refining Co., 225 N.  C., 421, 35 S. E. (2d),  240; Jordan v. Miller, 179 
N .  C., 73, 101 S. E., 550; Hudson v. Silk Co., 185 N. C., 342, 117 S. E., 
162; Tuc&er v. I ' am &Iills, 194 N.  C., 756, 140 S. E., 744. 

Evidence to support either of these positions as basis of recovery 
against the defendant Oil Corporation seems to be lacking, and we think 
the judgment pf nonsuit was properly entered. 

Judgment affirmed. 

HEXRT JIEIER v. NICHOLI MILLER ET AL. 

(Filed 22 September, 1948.) 
1. Contracts § 25c- 

Plaintiff's contention that a certain sum borrowed by him for the 
operation of the business of corporate defendant should have been added 
to his recovery for breach by the individual defendant of the contract 
for the operation of the joint enterprise, is untenable when the finding 
of the referee was that the loan was made to the corporate defendant and 
that plaintiff had sustained no loss thereby, especially where plaintiff 
fails to make it appear that the amount borrowed was not taken into 
account in arriving at the amount of plaintiff's recovery. 

Where plaintiff loses both money and services as a result of defendant's 
wrongful breach of the contract with plaintiff for the operation of a 
joint enterprise, both the money lost and the fair value of the services 
are recoverable as damages in his suit for breach of contract, and objec- 
tion by defendant on the ground that recovery could not be had as upon 
quantum meruit is untenable, since quantum meruit of the services is 
used only as a measuring stick in ascertaining the damages. 

APPEALS by plaintiff and defendants from Bone, J., a t  J anua ry  Term, 
1948. of PASQUOTANK. 

Civil action t o  recover for breach of contract or for money and services 
expended in joint enterprise. 

I n  1943, the defendant Uil ler  owned a crab factory or plant a t  Manteo, 
Dare County, which had been out of use for sometime. It was origi- 
nally operated under the name of Roanoke Island Products Company, 
Inc.  On 7 April, 1943, H. Meier and N. Miller, plaintiff and defendant 
herein, undertook to re-establish the plant and operate it. 
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MEIEB v. MILLER. 

Plaintiff agreed to invest $2,000 in  the business (which was to be 
repaid to him out of the net profits of the business) and to manage the 
operation of the plant. 

Defendant agreed to lease the property to the corporate defendant for 
a period of five years at  a nomina! rental; to divide the stock of the 
corporation between plaintiff and defendant in the ratio of 40% to 6070, 
and to share equally with the plaintiff the profits of the corporation. 

Plaintiff came from his home in New Jersey to Skyco, Roanoke 
Island, spent approximately two months in  restoring the plant to an 
operating basis, advanced $1,543.48 for the purpose, and operated the 
plant a t  an expense of $1,142.73 for a week, during which time 1,800 
pounds of crab meat was processed, frozen and shipped to National 
Frosted Foods, Inc., marketing agent. The plant was then closed for 
lack of funds to run it. 

The court below found "that plaintiff, in good faith, entered upon the 
performance of his part of the contract, but was hindered by the defend- 
ant Miller, who interfered with plaintiff's management of the business 
. . . that the defendant Miller did nothing towards a performance of his 
part of the contract, but on the contrary, by his interference . . . pre- 
vented plaintiff from further performance; that such conduct upon the 
part of said defendant constituted a breach of the contract on his part." 

This action is for breach of contract and accounting. The defendant 
set up a counterclaim. 

There was a reference under the statute which resulted in findings 
and judgment in  favor of the plaintiff for $1,467.71, and exculpation 
from any liability in respect of the matters set up in the counterclaim. 

Both plaintiff and defendants appeal, assigning errors. 

J. Henry LeRoy for plaintif. 
Martin Kellogg, Jr., and W .  A. Worth for defendants. 

STACY, C. J. B business undertaking by Henry Meier and Nicholi 
Miller failed a t  the end of a week's operation. Each blames the other 
for the failure. Both appeal from the outcome in the court below, each 
presenting a single question. 
1. Plaintiff's appeal : Plaintiff contends that in addition to the amount 

of the judgment in his favor, there should be added the sum of $750, 
which was borrowed from the National Frosted Foods, Inc., marketing 
agent, and for the repayment of which the plaintiff rendered himself 
personally liable. The factual finding is that the loan of $750 mas made 
to the corporate defendant and plaintiff has sustained no loss thereby. 
Moreover, the record permits the inference that this borrowed money 
was used in re-establishing the business and was taken into account in 
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arriving a t  the amount of plaintiff's recovery. No  error has been made 
to appear in  respect of this item. 

2. Defendants' appeal: The defendants seek to present the question 
whether plaintiff, who sues for breach of contract, may recover as upon 
quantum meruit. The record hardIy presents the question as stated. I t  
is found that by reason of Miller's breach of the contract and interfer- 
ence with the operation of the business, plaintiff has lost his money and 
services and that the defendants have thereby obtained a reconditioned 
plant. I n  ascertaining the value of plaintiff's services, quantum meruit 
was used as the measuring stick. Where plaintiff loses both money and 
services as a result of defendant's wrongful conduct in breaching his 
contract, the damages recoverable are such as may reasonably be sup- 
posed to have been in the contemplation of the parties when the contract 
was made. This would include the money lost and a fair value of the 
services rendered. Troitino v. Goodman, 225 N. C., 406, 35 S. E. (2d), 
277. 

On both appeals, No error. 

T. B. COLEMAN ET AL. V. J. D. MERCER ET AL. 

(Filed 22 September, 1948.) 

Contracts 8 19: Partnership 5 & 

Where the evidence tends to show that upon the formation of a partner- 
ship to carry on the construction business theretofore operated by one 
of the parties, the partners agreed to take over the assets of the old busi- 
ness and to continue the business in the new trade name and pay the 
accounts then outstanding, nonsuit is improperly entered in favor of the 
new member in an action to recover for material taken over by the part- 
nership and subsequently used in construction projects of the partnership, 
since if the new partner is not liable on the theory of partnership, he is 
liable on his specific agreement, supported by valuable consideration, to 
assume liability fo r  the outstanding accounts, upon which contract the 
material furnisher may sue as a third party beneficiary. 

APPEAL by Plaintiffs from Edmundson, Special Judge, at  March-April 
Term, 1948, of EDGECOMBE. 

CiviI action to recover for building materials sold and delivered. 
The complaint alleges that on 29 January, 11 and 14 February, 1947, 

the plaintiffs sold to J. D. Mercer, trading as Farmville Building Supply 
Company, 48,000 bricks valued at  $1,118.00; that soon thereafter J. D. 
Mercer and his brother, W. H. Mercer, formed a copartnership under the 
firm name of Mercer Construction Company, which said partnership took 
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over the bricks sold by the plaintiffs, used them and assumed the indebt- 
edness of the Farmville Building Supply Company. 

J. D. Mercer testified that he was indebted to the plaintiffs for the 
bricks in question; that sometime in February, 1947, his brother, W. H. 
Mercer, came into his construction business on the basis that "I would 
own 60% of the business and he 40%. . . . I t  was a 60-40 interest in 
the business, and that is the way i t  continued until the folding up of the 
business. . . . The agreement was instead of giving him a salary. H e  
stood to make 40% of the profits. . . . I had some materials on hand, 
including brick from Nash Brick Company, which had not been paid 
for. . . . I t  was agreed that we would continue the business and take 
care of these outstanding accounts. . . . We agreed to give to the busi- 
ness, after we formed a partnership, the name of Mercer Construction 
Company. The brick bought from Nash Brick Company went into 
three different jobs. . . . After I made the arrangement with my 
brother, I did not continue to carry my bank account in the name of 
J. D. Mercer. From that time on I carried it in the name of Mercer 
Construction Company. . . . My brother had authority to draw checks 
against the Mercer Construction Company account. . . . On or about 
May 15, 1947, the business folded up, dissolving the partnership or 
arrangement." 

At the close of plaintiffs' evidence, there was a judgment of nonsuit 
as to the defendant, W. H. Mercer. From this ruling, the plaintiffs 
appeal, assigning error. 

Bat t l e ,  W i n s l o w  #& Merrel l  for plaintif fs,  appellants.  
Legget t  & Founta in  for W .  H. Mercer ,  defkndant ,  appellee. 

STACY, C. J. The question for decision is the sufficiency of the evi- 
dence to carry the case to the jury as against the defendant, W. H. 
Mercer. 

Without elaborating or setting out in detail the different matters de- 
bated on brief, we think the liability of W. H.  Mercer for plaintiffs' claim 
belongs to the jury on the evidence disclosed by the record-if not on the 
theory of partnership, then on his specific agreement. 

The defendants agreed to take over the assets of the Farmville Build- 
ing Supply Company, continue the business in their new trade name, 
and pay the accounts then outstanding. Plaintiffs' claim was among 
these outstanding accounts. Hence, there is shown W. H. Mercer's 
specific agreement to assume joint liability for the claim in suit, and 
this assumption is supported by a valuable consideration. "A third 
party may maintain an action on a contract made for his benefit." 
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Boone v. Boone (6th syllabus), 217 N. C., 722, 9 S. E. (2d), 383. See 
Gorrell v. Water Supply Co., 124 N. C., 328, 32 S. E., 720. 

There was error in exculpating W. R. Mercer from liability on the 
record. 

Reversed. 

FLORENCE E. LOWMAN, ADMINISTRATRIX OF THE ESTATE OF GAY REE 
LOWMAN, v. CITY O F  ASHEVILLE, A MUNICIPAL COBPORATION. 

(Filed 22 September, 1948. ) 
1. Pleadings 5 27- 

Ordinarily a motion to make a pleading more definite is addressed to  
the discretion of the court. G.  S., 1-153. 

2. S a m e  
I n  the absence of indication to the contrary, it will be presumed that 

the trial court's denial of a motion to make a pleading more definite 
was in the exercise of his discretion. 

8. Same: Appeal and Error 5 40b- 
The discretionary denial of a motion to make a pleading more definite 

is not reviewable upon appeal. 

4. Pleadings 8 27- 
The denial of a motion to make a pleading more definite does not pre- 

clude defendant from applying for  a bill of particulars. G. S., 1-150. 

APPEAL by defendant from Sink, J., a t  January Term, 1948, of 
BUNCOMBE. 

This is a civil action for damages for the alleged wrongful death of 
plaintiff's intestate, arising out of an automobile accident on a public 
street within the corporate limits of Asheville. 

The plaintiff alleges in her complaint: "That (at)  a point between 
the intersection of Biltmore Avenue to the city limits, as herebefore 
referred to, there existed in approximately the middle portion of said 
street or way a large hole some 18 to 20 inches across in a north-south 
direction and some 10 to 12 inches across ir, a east-west direction and 
approximately three to three and one-half inches deep." I t  is further 
alleged that the automobile in which the plaintiff's intestate was riding 
ran into said hole, causing the automobile to crash into a concrete block 
or wall, which resulted in the death of plaintiff's intestate, etc. No 
allegation in the complaint fixes the locale of the hole in the street, except 
that i t  existed in a street known as the "Old Black Mountain Highway" 

, between where said highway intersects with Biltmore Avenue and the 
city limits of the City of Asheville. 
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The defendant made a motion in apt time, for an  order to require the 
plaintiff to make the allegations of her complaint more definite and 
certain with respect to the point where the accident occurred. The 
defendant showed by affidavit that the distance from where the "Old 
Black Mountain Highway" enters Biltmore Avenue to the city limits of 
the City of Asheville is approximately one mile. The motion was denied, 
and the defendant appeals, assigning error. 

N o  counsel contra. 
Robt. W .  Wells and J.  I.'. Jordan, Jr., for defendants. 

DENNY, J. Ordinarily whether or not the trial judge grants a motion 
to make a pleading more definite, as provided in  G. S., 1-153, is within 
his discretion. And where there is nothing on the record, as in the 
instant case, to indicate the motion was denied as a matter of law, i t  will 
be presumed the judge denied it in his discretion. Brown v. Hall, 226 
N. C., 732, 40 S. E. (2d), 412; Cody v. Hovey, 219 N. C., 369, 14 S. E. 
(2d), 30; Wolf v. Goldstein, 192 N. C., 818, 135 S. E., 39; Hensley v. 
F u d t u r e  Co., 164 N. C., 148, 80 S. E., 154. I t  would seem the motion 
had some merit, but such orders entered in the discretion of the trial 
judge are not reviewable upon appeal. Cody v. Hovey, supra; Brown 
v. Hall, supra. Even so, we know of no reason why the defendant, if i t  
so desires, may not apply for a bill of particulars, as provided in G. S., 
1-150. Building Co. v. Jones, 227 N. C., 282, 41 S. E. (2d), 747; h c a s  
v. Railway Co., 121 N.  C., 506, 28 S. E., 265. 

The judgment below is 
Affirmed. 

RACHEL COOPER LAMM V. DELTON LARIRI. 

(Filed 22 September, 1945. ) 

1. Contempt of Court 9 2b- 
Failure to obey a court order cannot be punished for contempt unless 

the disobedience is willful, which imports lmowledge and a stubborn 
purpose. 

2. Same- 
Where defendant testifies that his failure after knowledge to obey a 

court order for the payment of alimony pendente lite was due to his lack 
of financial means, and no evidence is presented at  the hearing tending 
to negative the truth of defendant's explanation or to establish as an 
affirmative fact that he possessed the means wherewith to comply with 
the order, the court's finding that defendant willfully disobeyed the order 
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is not supported by the record, and judgment committing him to imprison- 
ment for contempt must be set aside. 

APPEAL by defendant from Bone, J., 15 May, 1948, in action in the 
Superior Court of NASH County. 

This is an action for alimony without divorce under G. S., 50-16. On 
7 February, 1948, an order was entered in the cause after due notice to 
the defendant commanding him to pay to the plaintiff the sum of $50.00 
per month, commencing 14 February, 1948, as alimony pending the trial, 
and $75.00 as attorney fees. The defendant did not appear before the 
court when the order was made. Thereafter, the court granted a rule 
on application of plaintiff requiring the defendant to appear and show 
cause on 15 May, 1948, why he should not be attached for contempt for 
failing to pay support money and counsel fees in conformity with the 
order. 

The plaintiff offered no evidence on the hearing beyond testimony 
showing that the defendant had failed to pay the alimony and counsel 
fees ordered paid by the court. The defendant offered this explanation: 
"That he was out of the county when the order in this original action 
was made and was also out of the State and that he had no information 
of the order rendered in this cause February 7, 1948 ; that he was looking 
for work and that he does not have nor has he had the means to comply 
with said order; . . . that the first notice that he had about the order 
rendered February 7, 1948, was when this order to 'Show Cause' was 
served on him April 30, 1948; that at  the present time he is working 
for the State Highway Commission and has only worked for them for 
two weeks and that he has only received $25.00 from said employment; 
that he does not own any property nor have any money with which to 
comply with said order and that he has not wilfully disobeyed the order 
of the Court." 

Whereupon, the court found as a fact that the defendant had willfully 
disobeyed the order for the payment of alimony and counsel fees, ad- 
judged him to be guilty of contempt by reason thereof, and ordered "that 
he be placed in the common jail of Nash County until he has complied 
with the order of February 7, 1948, or until he is otherwise discharged 
in the manner prescribed by law." From this ruling, the defendant 
appealed, assigning errors. 

L. L. Davenport for plaintiff, appellee. 
0. B. Moss for defendant, appellant. 

ERVIN, J. A person cannot be punished for contempt in failing to 
obey an order issued by a court unless his disobedience is willful. G. S., 
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5-1, subsection 4. One acts willfully when he acts knowingly and of 
stubborn purpose. West v. West, 199 N. C., 12, 153 S. E., 600; I n  re 
Hege, 205 N.  C., 625, 172 S. E., 345. Manifestly, one does not act 
willfully in failing to comply with a judgment if i t  has not been within 
his power to do so since the judgment was rendered! As no testimony 
was presented at  the hearing upon the rule to show cause tending to 
negative the truth of the explanation made by defendant, or to establish 
as an affirmative fact that he possessed the means wherewith to comply 
with the order for alimony and counsel fees at  any time after the entry 
of such order, the finding that the defendant willfully disobeyed the 
order of the court is not supported by the record, and the judgment com- 
mitting him to imprisonment for contempt must be set aside. Smithwick 
v. Smithwick, 218 N.  C., 503, 11 S. E. (2d), 455; Berry v. Berry, 215 
N.  C., 339, 1 S. E. (2d), 871; Vaughan v. Vaughan, 213 N.  C., 189, 
195 S. E., 351; West v. West, supra. I t  is so ordered. 

Error and remanded. 

ELIZABETH EDMUNDS v. EDWIX ALLEN ET AI.. 

(Filed 22 September, 1948.) 

Trial 9 49 : Appeal and Error § 4 0 b  
A motion to set aside the verdict for excessiveness is addressed to the 

sound discretion of the trial court and is not ordinarily reviewable on 
appeal. 

APPEAL by defendant from Clement, J., at July Term, 1948, of 
BUNCOMBE. 

Civil action to recover damages for injury to Oriental rugs deposited 
in defendant's warehouse for storage. 

Upon denial of liability and issues joined, the jury returned the 
following verdict : 

"1. Did the defendants contract and agree to store the rugs of the 
plaintiff mentioned in the complaint in a moth-proof room, as alleged in 
the complaint ? Answer : Yes. 

"2. I f  so, did the defendants breach said contract? Answer : Yes. 
"3. Were the rugs of plaintiff damaged while in the care and custody 

of the defendants as warehouseman, through the negligence of the defend- 
ants ? Answer : Yes. 

"4. What amount, if any, is the plaintiff entitled to recover on account 
of damage to her said rugs ? Answer : $2,550.00." 
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F r o m  judgment on the verdict, the defendant appeals, assigning errors. 

Williams & Williams for plaintiff, appellee. 
Guy Weaver for defendant, appe2lant. 

STACY, C. J. While there may have been some slight error in the 
trial, none appears on exceptive assignment of error which justifies 
another hearing. The  controversy narrowed itself largely to issues of 
fact, determinable alone by the jury. 

The  motion to  set aside the verdict for excasiveness was addressed to 
the sound discretion of the tr ial  court, and is  not reviewable on the 
showing here made. Hawley v. Powell, 222 N .  C., 713, 24 S. E. (2d), 
523; Johnston v. Johnston, 213 N.  C., 255,195 S. E., 807; Cole v. R. R., 
211 N. C., 591, 191 S. E., 353; Goodman v. Goodman, 201 N.  C., 808, 
161 S. E., 686. 

The verdict and judgment will be upheld. 
N o  error. 

STATE v. CLAUDE SULLIVAN. 

(Filed 29 September, 1948.) 

1. Criminal Law 8 17g- 
G. S., 122-83, and G.  S., 122-84, prescribe no procedure by which the 

question of whether $n accused is mentally incapable of understanding 
the nature of the proceedings against him and to make a rational defense 
may be brought to the attention of the court, or the manner in which 
such inquiry shall be conducted, and therefore the procedure in each 
instance is controlled by the common law. 

2. Common Law- 
So much of the common lam as had not been abrogated or repealed by 

statute is in full force and effect within this State. G. S., 4-1. 

3. Criminal Law 9 17g- 
Whether the circumstances call for an inquiry as  to the mental capacity 

of defendant to plead to the indictment and conduct a rational defense 
is for the determination of the trial court in the exercise of its discretion, 
and the question may be raised either before or during the trial upon 
suggestion of counsel or the court may act e n  me?-o motu upon its own 
observation. 

4. Same- 
The manner and form of an inquiry to determine whether a person 

accused of crime has the mental capacity to plead to the indictment and 
prepare a rational defense is for the determination of the trial court in 
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the exercise of its discretion, and the court may submit an issue as to 
the present mental capacity of defendant and the issue of his guilt o r  
innocence of the offense charged at the same time. 

Where the court submits an issue of defendant's present mental capacity 
n t  the same time it submits issues arising upon the trial, and the charge 
of the court is not in the record, it will be assumed that the court prop 
erly charged that if the jury should find on the first issue that defendant 
is mentally deranged, the jury should not answer the other issues. 

6. Criminal Law § 81b- 

Where the judge's charge does not appear of record, it will be presumed 
that the court correctly instructed the jury on every principle of law 
applicable to the facts in evidence. 

BARNHILL, J., dissents. 

APPEAL by defendant from Sink, J., at June Term, 1948, of BUN- 
COMBE. 

Criminal prosecution upon a bill of indictment containing three counts 
charging that defendant on 6 March, 1948, with force and arms, unlaw- 
fully, willfully and feloniously (1) did break and enter a storehouse, 
shop, and building, dwelling, occupied by and in possession of Fritschy's 
Auto Service and James G. Fritschy, where merchandise, chattels, 
moneys and other valuable securities and personal property were being 
kept, with, intent to commit a felony, to wit: the crime of larceny 
therein, etc., (2 )  did take, steal and carry away the following personal 
property: "one office safe containing $3,100 and other personal prop- 
erty owned by and in the possession of Fritschy's Auto Service and 
James G. Fritschy of the value of $3,500" ; and (3) did receive and have 
said property, etc., "well knowing the said property to have been thereto- 
fore feloniously stolen, taken and carried away,"-all contrary to the 
form of the statutes in such cases made and provided by law, etc. 

When the case was called for trial in superior court ,  upon inquiry 
bv the court as to the plea of defendant, c6unsel for defendant stated 
t l  the court that he desLed to enter a plei of incapacity to plead to the 
bill of indictment, and, a t  the same time, submitted the following as the 
proper and only issue at  this time: "Is the defendant, Claude Sullivan, 
sane and capable of conducting his defense in this indictment 2" 

~hereu~o; ,  the court annouiced to counsel for defendant that it would 
submit the issue tendered and would also submit an issue to the same 
jury as to the guilt or innocence of defendant upon the charges in the 
bill of indictment, and thereupon directed that a plea of not guilty on 
the charge of guilt or innocence be entered for defendant. To this ruling 
of the court defendant, through his counsel and in apt time, objected and 
excepted. Exception. 
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The State offered testimony bearing upon the issues as indicated above, 
and (1) as each witness came to testify, counsel for defendant objected 
to  the introduction of any testimony on question of the guilt or inno- 
cence of defendant, and (2)  at  the close of the testimony of each witness, 
in respect to the guilt or innocence of defendant, moved to strike out 
all evidence relating thereto, and each time duly excepted. Exceptions. 

While the charge of the court is not shown in the record and case on 
appeal, these issues were submitted to and answered by the jury as here 
shown : 

1. I s  the defendant at  this time mentally incompetent to plead to the 
bill of indictment and to properly prepare his defense, as alleged by the 
defendant ? 

2. Was the defendant mentally incompetent to know right from wrong 
on the 6th day of March, 1948, as alleged by the defendant? 

3. I s  the defendant guilty, as charged in the bill of indictment? 
The jury answered the first issue "No," the second issue "No," and the 

third issue "Yes." 
Motion of defendant to set aside the verdict was overruled, to which 

exception was duly taken. 
Judgment was entered: (1) Upon the charge of breaking and enter- 

ing, imprisonment at  hard labor in State's Prison at  Raleigh for not 
less than 5 nor more than 10 years; (2)  on the charge of larceny that 
prayer for judgment be continued for 10 years on specified condition; 
and (3) on charge of receiving stolen goods, knowing them to be stolen, 
that judgment be suspended. Defendant excepted and appeals to the 
Supreme Court and assigns error. 

Attorney-General M c M u l l a n  and Assistant Attorneys-General Bruton, 
Rhodes,  and Moody  for the  State .  

D o n  C. I-oung for defendant ,  appellant.  

WINBORXE, J. The assignments of error on this appeal, as stated in 
brief of counsel for defendant, the appellant, bring into question only 
the ruling of the trial court in submitting the issue as to the then present 
mental disorder of defendant and the issue as to his guilt or innocence 
to the same jury and a t  the same time. 

I n  this connection, considering pertinent statutes of this State, P. L. 
1899, Chapter 1, now G. S., 122-83 and G. S., 122-84, as amended by 
Laws 1945, Chapter 952, Sections 53 and 54, applicable rules of the 
common law and decided cases of this Court, S. v. Harris ,  53 N. C., 136; 
S. v. V a n n ,  84 N.  C., 722; S. v. Haywood,  94 N .  C., 847; S. v. K h o u r y ,  
149 N.  C., 454, 62 S. E., 638; 8. v. Sandlin,  156 N.  C., 624, 72 S. E., 
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203; S. v. Godwin, 216 N. C., 49, 3 S. E. (2d), 247, the challenge may 
not be sustained on the facts of this record. 

The General Assembly of this State, by statute enacted in the year 
1899, Public Laws 1899, Chapter 1, has provided (1) in Section 65, 
among other things, that "When a person accused of the crime of murder 
. . . or other crime . . . shall be found by the court to be without suffi- 
cient mental capacity to undertake his defense or to receive sentence 
after conviction, the court before which such proceedings are had shall 
detain such person in custody until an inquisition shall be had in regard 
to his mental condition . . .," and ( 2 )  in Section 63, among other 
things, that ". . . all persons who, being charged with crime, are ad- 
judged to be insane at  the time of their arraignment, and for that reason 
cannot be put on trial for the crimes alleged against them, shall be sent 
by the court before whom they are or may be i r r a i p e d  for triavwhen 
it shall be ascertained by due course of law, that such person is insane 
and cannot plead, to the state hospital . . . and they shall be confined 
therein . . . and . . . treated, etc." 

These statutes are now G. S., 122-84 and G. S., 122-83, respectively, 
as amended.by Laws 1945, Chapter 952, Sections 54 and 53, respectively. 
(And i t  may be noted in passing, that the 1945 amendment strikes out 
the word "insane" where i t  appears and inserts in lieu thereof the words 
"mentallv disordered." and also strikes out the word '(insanitv" where i t  
appears and inserts in  lieu thereof the words "mental disorder.") * 

Thus it is seen that these statutes, in so far  as they relate to a person 
accused of crime presently insane or mentally disordered, take hold only 
when such person "shall be found by the court to be without mental 
capacity to undertake his defense" under one statute, and is "adjudged 
to be insane at  the time of" his "arraignment, etc.," under the other. 
But  the General Assembly has prescribed no procedure by which the 
question of the present insanity or mental disorder of the person so 
accused of crime mav be brought to the attention of the court, or for the " 
investigation by the court preliminarily to adjudicating the question as 
to whether accused is so mentally disordered as to be incapable of making 
a rational defense, that is, whether the accused has capacity to under- 
stand the nature and object of the proceedings against him, to compre- 
hend his own conduct in reference to such proceedings, and to make a 
rational defense,-the test generally adopted to determine whether the 
person should be put on trial. See Weihofen on '(Insanity as a Defense 
in Criminal Law," 333. 

Hence, in the absence of an applicable statute, the investigation of 
the present insanity or mental disorder to determine whether the accused 
shall be put on trial, and the form of the investigation ordered, are 
controlled by the common law. So much of the common law as has not 
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been abrogated or repealed by statute is in  full force and effect within 
this State. G. S., 4-1, formerly C. S., 970. Hoke v. Greyhound Corpo- 
ration, 226 N. C., 332, 38 S. E. (2d), 105. 

And the rule a t  common law is that an accused cannot be tried while 
insane, for the obvious reason that his insanity may render him incapable 
of making a rational defense, and a t  common law, if a t  any time while 
criminal proceedings are pending, the trial court, before or during the 
trial, either from observation or upon suggestion of counsel, has facts 
brought to  its attention which raise a doubt of the then sanity of the 
accused, i t  should, before putting him upon trial or continuing his trial 
initiate an  investigation of such by any method, generally, that seems 
to i t  best. 14 Am. Jur., 801, CriminaI Law, Section 44. That is, the 
method that shall be ordered of determining the present sanity of the 
accused before the beghning of the trial generally rests in the discretion 
of the trial judge, with or without the aid of a jury. He  may inquire 
into the facts himself, or he may impanel a jury for the purpose if he 
sees fit, or he may submit the question as an issue to the trial jury. 
See 142 A. L. R., 961-Annotation, subject "Investigation of present 
sanity to determine whether accused should be put, or continue, on trial," 
for full treatment of the subject. 

Moreover, the subject of present incapacity of one accused of crime 
to plead to indictment therefor first came to this Court for consideration 
under the rules of the common law in the case of S. v. Harris (1860), 
53 N. C.. 136. The headnote there e~itomizes the decision of the Court: 
"Where, upon the arraignment of one for murder, it was suggested that 
the accused was a deaf-mute, and was incapable of understanding the 
nature of a trial and its incidents and his rights under it, i t  was held, 
proper for a jury to be impaneled to try the truth of these suggestions, 
and on such jury responding in the affirmatiqe to these suggestions, for 
the court to decline putting the prisoner on his trial." 

The subject was under consideration next in the case of S. v. Haywood 
(1886)) 94 N. C., 847, I n  this case when defendant was arraigned and 
called upon to answer the charges of forgery and the uttering of a forged 
order, counsel appearing in his behalf suggested to the court his present 
insanity and inability to plead or make defense, and asked that a pre- 
liminary inquiry as to his mental condition be made before a jury. The 
request was granted, but verdict favorable to him was set aside as being 
against the weight of the evidence. Then the trial judge gave notice to 
his counsel that when the case should be called for trial on a day certain, 
two issues, one as to the defendant's mental capacity to manage his 
defense, and the other as to his guilt or innocence, would be submitted 
to one and the same jury at  the same time. Accordingly, the issues were 
submitted to the jury, and verdict was against the defendant on both 
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issues. Judgment was pronounced, and defendant appealed to this Court. 
And, the Court, Smith, C. J., writing the opinion and finding error in  
other respects, had this to say: "While we do not mean to decide that 
there was error in law, which enters into and vitiates the verdict in sub- 
mitting the double issue, as was done in this ease, of present insanity 
and guilt, to the same jury, for this course has been pursued in other 
trials, Rex v. Little, Russ & R., 430, Regina v. Southey, 4 Foster and 
Fin., 864, cited in Buswell on Insanity, Sec. 461, and these furnish a 
precedent, i t  is most obviously fitting and proper that the inquiries 
should have been separated, and that the defendant's capacity to enter 
upon a trial, should be determined before he is put upon the trial; for 
the trial would amount to nothing if the defendant had not the required 
capacity to defend himself against the charge. The very requirement to 
answer prejudges the case adversely to the prisoner, and must have an 
unfavorable influence upon the jury, in passing upon the issue. Besides, 
the blending of the inquiries by allowing evidence pertinent to one, and 
incompetent to the other, notwithstanding the caution the judge may give 
as to its consideration, may tend to confuse the minds of the jury, and 
to do injustice to the defendant." 

On the other hand, since the enactment of the statute of 1899, now 
G. S., 122-84 and G. S. 122-83, this Court has had the subject under 
consideration in two cases, S.  v. Khoury (1908), supra, and S. v. Sond- 
lin (1911), supra. I t  may be noted, however, that the statute of 1899 
is not referred to in either of these cases. 

I n  the Khoury case, while i t  was held that the motion of the defend- 
ant to be permitted to withdraw his plea of not guilty, and submit the 
issue of his insanity at  the time of the trial, was a matter resting in 
the sound discretion of the court, and while the decision turned on that 
point, the Court, in an opinion by Connor, J., went on to say that 
"Whether, at  the time defendant was put upon his trial, the court should 
have suspended proceedings and impaneled a jury to ascertain whether 
he was then insane, is a matter resting in the sound discretion of the 
court." Then the Court, after referring to the case of S. v. Haywood, 
supra, continued: "While, as suggested by Smith, C. J., i t  would have 
been more fitting that the suggestion of present insanity be first tried, 
he said that to try the question together with the issue of traverse was 
not error in law which would vitiate the verdict." The Court then 
quotes with approval this statement of the rule from Buswell on Insanity, 
Sec. 461: " 'Although, if there be a doubt as to the prisoner's insanity 
a t  the time of his arraignment, he is not to be put upon trial until the 
preliminary question is tried by a jury, the question of the existence of 
such a doubt seems to be exclusively for the determination of the court; 
and counsel for the defendant can neither waive an inquirp as to the 
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question of defendant's sanity, nor compel the court to enter upon such 
an  inquiry when no ground for doubting i t  appears . . . And the ques- 
tion whether an inquiry is called for by the circumstances of the case, is 
for the determination of the court, who may also direct the manner in 
which such inquiry shall be conducted. Error will not lie to review the 
proceedings upon such an inquiry, whether the allegation of insanity be 
made before or after the conviction of the prisoner.' " 

And in  the Sandlin case, the prisoner was permitted to amend his 
plea upon trial for murder and set up insanity as a defense, and with- 
out objection a double issue as to defendant's insanity at  the trial and 
as to his guilt were submitted to the jury. Clark, C. J., speaking for 
the Court, disposes of the appeal by saying: "The double issue was 
submitted without exception a t  the time, and was therefore waived unless 
it was inherently prejudicial." And, continuing, "In S. v. Baywood, 
94 N. C., 847, the Court while not approving such practice, held that i t  
was not error in law, stating that this practice has been pursued in other 
trials, citing Rex v. Little, . . ., Regina. 21. Southey, . . ., Buswell on 
Insanity, Sec. 461"; and concluding, "We do not see how any prejudice 
could have arisen to the prisoner on this occasion." 

Furthermore, in the cases S. v. Vann, supra, and S. v. Godwin, supra, 
the suggestion of present insanity of defendants was made after convic- 
tion and before judgment. I n  the Vann case, tried in 1880 under the 
common law, and before the enactment of statute of 1899 to which 
reference is hereinabove made, the trial court held that the defendant 
was entitled to a jury to inquire into the fact, and on appeal hereto, 
this Court concurred in the ruling. But in S. v. Godwin, tried in 1938, 
and after the enactment of the above statute. this Court held that the 
case of S. v. Yann was not controlling; that i t  fits the common law rule; 
and that after 1899 the matter was controlled by statute. The Court 
quotes this pertinent part of the statute: "When a person accused of 
the crime of murder . . . shall be found by the court to be without 
sufficient mental capacity . . . to receive the sentence after conviction," 
aad then states that "The statute requires that an inquiry shall be had 
when a person 'shall be found by the court' to be without sufficient 
mental capacity, a finding by the court implies a discretion of the trial 
court." 

By the same reasoning, the requirement of the statute that an inquisi- 
tion shalI be had when a person charged with crime "shall be found by 
the court" to be "without sufficient mental capacity to undertake his 
defense,'' implies a discretion in the trial judge as to how he shall make 
the finding. Yet the statute is silent with respect to the preliminary 
procedure for finding the facts upon which the court may make the 
determination. 
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Hence, in the light of the common law as interpreted and applied by 
this Court in decided cases, the question of the existence of a doubt as 
to prisoner's sanity a t  the time of his arraignment seems to be exclu- 
sively for the determination of the court. And whether an inquiry ,is 
called for by the circumstances of the case, as well as the manner in 
which such inquiry shall be conducted, is for the determination of the 
trial court in the exercise of its discretion. 

Furthermore, in the present case the charge of the court not being 
brought up in the record and case on appeal, i t  will be assumed that in 
presenting the issues to the jury the court properly instructed the jury 
that if the jury in answer to the first issue as to the sanity of defendant 
should find that he was at  the time mentally incompetent to plead to 
the bill of indictment and to properly prepare his defense, as alleged by 
him, the jury should not answer the other issues. 

When the judge's charge is not shown in the record of case on appeal, 
i t  will be presumed that the court correctly instructed the jury on every 
principle of law applicable to the facts in evidence. Growers Exchange, 
Inc., v. Hartman, 220 N. C., 30, 16 S. E. (2d), 398; Cato v. Hospital 
Care Assocktion, 220 N.  C., 479, 17 S. E .  (2d), 671; Hornthal v. R. R., 
167 N. C., 627, 82 S. E., 830; Dry v. Bottling Co., 204 N. C., 222, 167 
S. E., 801; Miller v. Wood, 210 N .  C., 520, 187 S. E., 767; Maynard 
v. Holder, 219 N. C., 470, 14 S. E. (2d), 415; 8. v. Wooten and Ward, 
228 N. C., 628, 46 S. E. (2d), 868. 

For reasons above stated, error is not made to appear in the trial 
below. Hence, in the judgment from which appeal is taken, we find 

No error. 

BARRHILL, J., dissents. 

MRS. I R E K E  BAILEY KING V. ROGER COLEY, ET AL. 

HERMAN H. KING v. ROGER COLEP,  ET AL. 

HERMAN H. KING, ADMR., V. ROGER COLEY, ET AL. 

(Filed 29 September, 1048.) 
Pleadings § 3a- 

The rule that a complaint must be liberally construed upon a demurrer 
does not mean that the pleader may dispense with the certainty required 
at common law, since defendants have the right to know the grounds 
upon which they are charged with liability in order to prepare their 
defense, of which right they may not be deprived under the guise of 
liberal construction. 
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2. Same- 
When plaintiff seeks to recover in one action on two or more causes of 

action, he must state each cause of action separately, setting out in each 
the facts upon which that cause of action rests. G. S., 1-123; Rule of 
Practice in the Supreme Court, No. 20 (2) .  

3. Pleadings 24a- 
The complaints allege causes of action in favor of the several plaintiffs 

based upon negligence of defendants in serving plaintiffs poisonous and 
contaminated food. Upon failure of plaintiffs to make out a case of negli- 
gence, the court submitted the actions to the jury on the theory of breach 
of implied warranty. Held: Defendants should not be held liable in  
damages on a cause of action of which they had not been given prior 
notice and an opportunity to prepare their defense, and the verdict and 
judgment is vacated upon appeal. 

APPEAL by defendants from Grady, Emergemy Judge, October Term, 
1947, DURHAM. 

Civil actions in tort consolidated for trial. The plaintiffs each sepa- 
rately sued to recover damages of the defendants as follows: (1)  for the 
injury allegedly sustained by Irene Bailey King caused by poisonous 
and contaminated food served by defendants' employee a t  their restau- 
rant in Durham; (2)  for the death of the intestate of plaintiff Herman 
H. King, administrator, caused by eating said food; and (3 )  for dam- 
ages sustained by Herman H. King individually by reason of expenses 
incurred by him for hospital and physician's bills and burial expenses 
as husband of Mrs. King and father of the infant intestate. 

A t  the conclusion of the evidence for plaintiffs, the defendants moved 
in each case separately for judgment as in case of nonsuit. The court 
sustained the motions as to the causes of actions bottomed on allegations 
of negligence, "but overruled the motion in so far as the allegations of 
implied warranty were concerned." To the refusal of the court to dis- 
miss the causes in their entirety defendants excepted. 

At the conclusion of all the evidence the defendants renewed their 
motions to dismiss. The motions were overruled and defendants ex- 
cepted. 

Thereupon issues were submitted to and answered by the jury as 
follows : 

"1. At the times referred to in the pleadings was Mrs. Roger Coley a 
co-partner with her husband in the AAA Restaurant, as alleged in the 
complaint ? 

"Answer : Yes. 
"2. Did the defendants, or either one of them, sell to the plaintiffs 

food containing poisonous and deleterious substances, as alleged in the 
complaint 1 

"Answer : Yes. 
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"3. I f  so, was the death of Katherine Mae King caused by eating said 
food or any part thereof? 

'(Answer : Yes. 
"4. I f  so, was Mrs. Irene Bailey King injured in her person by eating 

said food or any part thereof? 
"Answer : Yes. 
"5. What damages, if anything, is Herman H. King, Administrator 

of Katherine Mae King, entitled to recover of the defendants, or either 
one of them? 

"Answer : $3,000.00. 
"6. What damages, if anything, is Mrs. Irene Bailey King entitled to 

recover of the defendants, or either one of them? 
"Answer : $250.00. 
"7. What damages, if anything, is Herman H. King entitled to recover 

of the defendants, or either of them, on account of monies expended by 
him as a direct result of the injuries to and death of Katherine Mae 
King ? 

"Answer : $707.99." 
The court entered judgment on the rerdict and defendants excepted 

and appealed. 

W i l l i n m  H.  Murdock ,  V i c t o r  8. B r y a n t ,  and Robert  I. L i p t o n  for 
plaintiff appellees. 

Rober t  M .  Gantt for de fendan t  appel lanfs .  

BARNHILL, J. That a con~plaint must be liberally construed is 
axiomatic with us and requires-no citation of authority. The rule is 
ordinarily invoked and is consistently applied when the sufficiency of a 
pleading is challenged by demurrer. But this does not mean that the 
pleader may dispense with the certainty, regularity, and uniformity 
which is essential in every system adopted for the administration of 
justice. The plaintiff must state his cause of action with the same 
substantial certainty as was required at  common law. Oates  v. G r a y ,  
66 N. C., 442. 

The notion that the code of civil procedure is without order or cer- 
tainty and that any pleading, however loose or irregular, may be upheld 
is erroneous. Webb v. H i c k s ,  116 N. C., 598. 

While the pleadings are to be construed liberally they are to be so 
construed as to give the defendant an opportunity to know the grounds 
upon which he is charged with liability. T h o m a s o n  v. R. R., 142 N. C., 
318; McLaurin v. Cronly ,  90 N .  C., 50. 

"The facts should be so stated as to leave the defendant in no doubt 
as to the alleged cause of action against h id ,  so that he may know how 
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to answer, and what defense to make." Hussey v. R. R., 98 N. C., 34; 
Taylor v. R. R., 145 N. C., 400. 

When the plaintiff seeks to recover in one action on two or more 
causes of action, he must state each cause of action separately, setting 
out in each the facts upon which that cause of action rests. G. S. 1-123 ; 
Rule 20 (2), Rules of Practice in the Supreme Court, 221 N. C., 557. 
See also Rule 19, ibid., 553 ; McIntosh, P. & P., 442. 

I t  is to be noted that while the provision of the statute requiring each 
cause of action to be stated separately, as printed in G. S., 1-123, is so 
arranged as to make it appear that i t  relates only to. subsection 7, the 
history of the statute, as well as the language used, indicates that i t  
applies to each and every case in  which two or more causes of action 
are joined in the same complaint. The last sentence in  (3. S. 1-123 (7), 
to wit : "But the causes of action so united must all belong to one of 
these classes, and, except in actions for the foreclosure of mortgages, 
must affect all the parties to the action, and not require different places 
of trial, and must be separately stated.", appears in a separate and dis- 
tinct paragraph following subsection 7 in the original Code of Civil 
Procedure and in all other codifications of the Act. The error in print- 
ing first occurred in Michie's unofficial codes. The codifiers of the 
General Statutes apparently followed the unofficial rather than the 
official codes. Revisal, sec. 469 ; Code, see. 267; C.C.P., sec. 126; C. S., 
507. See also Clark, Code of Civil Procedure Annotated, p. 286, and the 
Code with Notes and Decisions, by Tourgee, p. 115. 

Here the complaints are cast in tort to recover damages resulting from 
the alleged negligence of the defendants. I t  is apparent they were pre- 
pared with that theory of defendants' liability in mind. There is no 
second cause of action stated. No  reference is made to any implied 
warranty or to any breach thereof. I n  the Irene Bailey King complaint 
she does allege: 

''13. That as a result of the defendants' negligence and breach of 
warranty as hereinbefore set forth, this plaintiff was damaged . . ." 

This is the only reference she makes to any warranty and this allega- 
tion is not contained in the other complaints. I n  all, the proximate 
cause of the injuries received is repeatedly alleged to haye been the 
negligence of the defendants. 

I t  was upon this theory the evidence was offered. But when plaintiffs 
failed to make out a case of negligence, the court below submitted the 
issues which appear of record. Thus the defendants went into court 
to defend an action in tort for negligence and, although they won that 
action, they came out of court with a judgment against them for breach 
of warranty. 
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Whether the issues submitted are sufficient to sustain a judgment on 
a cause of action for breach of an implied warranty we need not now 
decide, for we are of the opinion that the complaints, on this record, do 
not state any cause of action e z  contractu and did not serve to put the 
defendants on notice that they were charged with liability for breach of 
implied warranty. They should not be compelled to answer in damages 
upon any cause of action of which they had not been given prior notice 
and an opportunity to prepare their defense. 

I n  applying the rule of liberal construction, due regard must be had 
to the right of defendants to this notice and opportunity. I t  is a right 
to which they are entitled and of which they may not be deprived under 
the guise of any rule of construction. 

I t  is not sufficient that the plaintiffs have a cause of action and can 
prove i t ;  they must first plead it, then prove it. McLaurin v. Cronky, 
supra. 

Williams v. Ekson, 218 K. C., 157, 10 S. E. (2d), 668, upon which 
plaintiffs rely, is distinguishable. There, breach of warranty was 
clearly and definitely alleged. 

For  the reasons stated the verdict and judgment must be vacated. This 
leaves the plaintiffs at  liberty to seek redress for breach of implied 
warranty if so advised. 

The judgment below is 
Reversed. 

WILLIAM H. ICEE AND WIFE, SARAH KEE, v. SCOTT DILLINGHAM AXD 

J. W. GIBBS. 

(Filed 29 September, 1948.) 

1. Fraud !j 3: Cancellation and Rescission of Instruments !j 2- 
While ordinarily, promissory representations are insufficient predicate 

for an action for  fraud or  rescission, allegation and evidence to the effect 
that defendants represented that they had talked to city oitxials and 
that the city would fill a large gully on the lot in a matter of days, that 
this representation was material and false, and that the house extended 
four inches over the street line in violation of defendants representation 
that the house mas built on the lot described, are sufficient to overrule 
defendants' demurrer to the complaint and demurrer to the evidence. 

2. Cancellation and Rescission of Instruments !j 15- 
While ordinarily, damages for breach of contract or for fraud cannot be 

recovered in an action for rescission, plaintiffs in an action for  rescission 
are nevertheless entitled to recover special damages sustained as a result 
of the fraud which cancellation of the contract does not repair. 
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Upon rescission of the contract of sale at  the instance of vendee, the 
vendee is entitled to recover expenditures for permanent improvements 
less rental value of the property while in vendee's possession, but not 
expenditures for  personal property which vendee is entitled to remove nor 
expenditures made for improvements after knowledge of all the facts or 
after discovery of the fraud, nor for  money paid defendants for other lots. 

4. Same: Trial 5 Sib- 

In this action by vendees to rescind the contract of sale for fraud, the 
charge of the court i s  held not to contain sufficiently definite instructions 
on the issue of damages to guide the jury to an inteIligent determination 
of the issue, and a new trial is awarded. 

APPEAL by defendants from Sink, J., June Term, 1948, of BUNCOMBE. 
New trial. 

This was a suit to rescind a contract and for damages on account of 
fraud whereby plaintiffs were induced to contract for the purchase of 
an unfinished house in Asheville. 

According to the terms of the written contract signed by the parties, 
the plaintiffs agreed to purchase an unfinished hbuse belonging to defend- 
ants for $5,500.00, and to give a lien on furniture and an automobile as 
security for a down payment of $1,000, to be paid in 60 days. Plaintiffs 
were to complete the house a t  their own expense and occupy same; full 
warranty deed to be executed when terms complied with. 

Plaintiffs alleged that for the purpose of inducing them to sign this 
contract the defendants falsely and fraudulently represented (a )  that 
the property would finance for $5,500; (b) that the back-line of the lot 
extended to a culvert; (c) that the house was built on the lot described; 
(d) that the house could be finished for $500 ; (e) that the lumber used 
in construction was well-seasoned; and ( f )  that a large gully 15 feet deep 
and 30 to 40 feet across, adjoining the premises and on property of 
defendant Dillingham, would be filled in a few days by the City of 
Asheville, this being as alleged a promissory representation falsely and 
knowingly made to induce the execution of the contract. 

Plaintiffs alleged the falsity of these representations in that the prop- 
erty could not be financed for more than $2,000; the back-line of the 
lot did not extend to the culvert; a portion of the house was built about 
4 inches over the street line; the plaintiffs have been compelled to expend 
$2,500 on the property; lumber in the house was green and is now 
warped; and the gully has mot been filled, and the City had not been 
requested or made any commitment to have this done. Plaintiffs allege 
that relying upon these fraudulent representations they have expended 
$2,500 in effort to finish the house and improve the and they 
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ask that their contract to purchase the property be rescinded, and that 
they recover the amounts so expended. 

The defendants denied there was any fraud in the transaction; that 
plaintiffs executed the contract after an examination of the premises and 
agreed to take the house ('as is" for $5,500; that the dimensions of the 
lot were set out, and plaintiffs knew the location of the back-line; that 
the line of the street on the west was not defined, no sidewalk had been 
laid, and that defendants knew no more than  lai in tiffs of any encroach- 
ment. Defendants alleged that the house if completed could have been 
finance? for $5,500, and defendants had offered to accept deed of trust 
for the amount due and allow plaintiffs to pay at  rate of $60 per month. 
Defendants denied they represented the house could be completed for 
$500, or that the plaintiffs expended $2,500 for that purpose. Defend- 
ants denied the allegations as to green lumber or that any representa- 
tions were made as to the gully. Defendants set up cross-action for 
damages for breach of contract. 

Plaintiffs offered evidence tending to show, among other things, that 
the house as built by defendants extended 4 inches over the street line; 
and that defendants represented "the gully would be filled; that they 
had seen the City and the City was going to fill the gully back of the 
house; that they had talked to the city officials about it, and the gully 
would be filled in two or three days"; that this was material, as the then 
condition'of the gully was dangerous for plaintiffs' children; that these 
statements were false and designedly made to induce plaintiffs to buy. 
Plaintiffs also offered evidence in support of other allegations, and as to 
certain items of expenditures made subsequent to date of contract 
September 9, 1947, and prior to date of suit November 7, 1947. 

Defendants offered eridence in rebuttal in support of the matters 
pleaded in their answer. 

Upon issues submitted the jury found that plaintiffs were induced to 
execute the contract by false and fraudulent representations of the 
defendants, and that plaintiffs were entitled to recover of the defendants 
$1,600. Xo recovery was allowed on defendants' cross-action. 

From judgment on the verdict, defendants appealed. 

W i l l i a m  J .  Cocke for plaintiffs,  appellees. 
J a m e s  E. Rector  for defendants,  appellants. 

DEVIN, J. The defendants' demurrer ore tenus,  interposed in the 
court below, on the ground that the plaintiffs' complaint did not state 
facts sufficient to constitute a cause of action was properly overruled, 
as was their demurrer to the plaintiffs' evidence. While some of the 
matters complained of as grounds for the relief sought would seem to 
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involve mere expressions of opinion or promissory representations, we 
think there are allegations and evidence in support which under the 
principle stated in Bank v. Yelverton, 185 N .  C., 314, 117 S. E., 299, 
are sufficient to withstand a demurrer and to carry the case to the jury. 
Kemy v. Punderburk, 224 N .  C., 353, 36 S. E. (2d), 155; Ward v. 
Heath. 222 N.  C., 470, 24 S. E. (2d), 5 ;  Silver v. Skidmore, 213 N .  C., 
231, 195 S. E., 775; Hayu9ood v. Morton, 209 N .  C., 235, 183 S. E., 
280; Clark z.. Laurel Park Estates, 196 N .  C., 624 (635), 146 S. E., 584; 
Blackman v. Howes, 185 P. (2), 1019, 174 A. L. R., 1004; Annotation 
1010. 

The defendants excepted to the instructions given the jury on the issue 
of damages and to the court's failure definitely to point out the matters 
to be taken into consideration in determining this issue. 

The court charged the jury as follou&: "If these defendants were 
induced by false and fraudulent representations to sign this contract then 
they mould be entitled to recover at  pour hands, for such improvements as 
they placed upon the property less a reasonable rental for the use thereof 
since the time that they entered it, the 10th day of September, 1947. 
The court has and does charge you that certain items are not real estate. 
h floor heating plant, cupboards in the kitchen, the Venetian blinds are 
household and linoleum is household furniture and no realty. Such 
additions as the plaintiffs, if you come to consider the third issue, made 
to the premises less a reasonable rental they would be entitled to recover, 
and these items held to be personal property they would be entitled to 
remove from the premises if the contract is held, as plaintiffs insist 
upon in the second issue, and the defendants insist that it should not be. 
The plaintiffs ask you to answer that issue in the sum of $2,000 less a 
reasonable amount of rentals for tLe period that they have occupied the 
premises. What that rental should be is a matter for you to determine 
in the light of all the facts that have been developed." 

This appears to be the only instruction given the jury on this issue. 
The plaintiffs' suit is for rescission of the contra'ct to pay $5,500 for 

the property on the ground of fraud, and also for the recovery as dam- 
ages for expenditures made for permanent improvements on the house 
contracted for in order to complete it. Ordinarily a suit for rescission 
of a contract may not be joined with an action for its breach or damages 
for fraud, but where special damages have been sustained as the result 
of the fraud practiced, rescission of the contract will not bar a recovery 
for damages. Lykes v. GTOVP, 201 N.  C., 254, 159 S. E., 360. The rule 
is, if rescission of the contract does not place the injured party i n  d a t u  
quo, as where he has suffered damages which cancellation of the contract 
cannot repair, there is no principle of law which prevents him from 
maintaining his action for damages caused by the other partp's fraud. 
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Fields v. Brown, 160 N .  C., 295, 76 S. E., 8. The rule is well stated in 
9 Am. Jur., 385, as follows: "A vendee in  possession who rescinds a 
contract for the sale of land because of the misrepresentation of the 
vendor is entitled to the purchase money paid, the value of permanent 
improvements erected in good faith, the amount of taxes paid, and inter- 
est on these several sums, deducting from the aggregate the value of the 
rent while the vendee remained in possession." Under this rule i t  was 
permissible for the plaintiffs to seek to strike down the contract ab initio, 
if procured by fraud, and, for the purpose of restoring the status quo 
ante, to recover such expenditures as they were induced by the fraud 
to make for permanent improvements on the real property of the defend- 
ants, less rental value while in possession. This, however, would not 
include money paid for personal property which plaintiffs would hare 
right to remove, nor for expenditures voluntarily made for improvements 
with knowledge of all the facts or after discovery of the fraud alleged, 
nor money paid defendants for other lots as claimed. An examination 
of the charge on this issue leads to the conclusion that the trial judge 
inadvertently omitted to give the jury sufficiently definite instructions to 
guide them to an intelligent determination of the question (Lewis v. 
Watson, ante, 20, 47 S .  E. (2d), 484; Y a r n  Co. v. Mauney, 228 N. C., 
99, 44 S. E. (2d), 601; McATeill v. McNeill, 223 N.  C., 178 (182), 
25 S. E. (2d), 615; Spencer v. Brown, 214 N. C., 114, 198 S. E., 630), 
and that the defendants are entitled to a new trial. I n  this view it is 
unnecessary to consider other exceptions noted during the trial brought 
forward in defendants' assignments of error. 

New trial. 

C. W. POOLE AXD WIFE, SBRILDA POOLE, v. BEN GENTRY AND WIFE, 
PEARL' GENTRY. 

( Filed 29 September, 1948. ) 
1. Trial § 55- 

Where the parties consent to trial by the court without a jury, G. S., 
1-184, the findings of the court are as conclusive as a verdict of the jury 
if supported by competent evidence. 

2. Appeal and Error § 6c (3)- 
Where evidence is admitted without objection, exceptions to the find- 

ings of the court on the ground that they were based upon incompetent 
evidence are untenable. 

3. Appeal and Error 9 39e- 
Exceptions to the exclusioll of testimony will not be considered on 

appeal where the record fails to disclose what the witnesses would ha re  
testified had they been permitted to answer the questions. 
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4. Trial 3 1636- 
Exceptions to the exclusion of competent testimony become immaterial 

when it  appears that the court subsequently revised his rulings and ad- 
mitted the testimony. 

5. Boundaries § 5b- 

A person present a t  the survey of lands for partition and who saw 
the conlmissioners mark natural monuments called for in their report and 
in the deeds for partition, is competent to testify a s  to the location of the 
natural monuments and that he saw defendants' snmeyor run the line to 
such monuments. 

I t  is competent for a surveyor to testify that certain persons, who were 
present a t  the time of the original survey for partition and who testified 
a t  the trial as  to the location of the monuments, pointed out t o  him a 
natural monument called for as  a corner in the report of the commissioners 
and the muniments of title. 

7. Boundaries § 3c- 
Where a natural monument has disappeared, it  is competent for the 

surveyor to testify that he located the corner by reversing the line from 
another corner. 

8. Boundaries § 5- 

A map prepared by a surveyor, who, together with another surveyor 
who had made an independent survey, vouches for its accuracy, is compe- 
tent for the purpose of explaining their testimony with respect to their 
surveys of the locus. 

APPEAL by plaintiffs f r o m  Sink,  J., a t  the M a r c h  Term, 1948, of the  
Superior  Cour t  of MADISON County. 

T h e  plaintiffs, C. W. Poole and  wife, Sari lda Poole, sued the  defend- 
ants,  B e n  Gentry and  wife, P e a r l  Gentry, to  recover certain l and  and  
damages for  its alleged wrongful  detention. T h e  plaintiffs and  the  
defendants made conflicting claims to tit le and  r igh t  t o  possession of t h e  
property i n  controversy through a common source, to  wit, Gilliard 
Tweed, who died testate while seized i n  fee of a large t ract  of l and  lying 
n o r t h  of Shelton Laure l  Creek i n  Madison County and  embracing the  
locus i n  quo. 

Subsequent to  the  dea th  of Gilliard Tweed, namely, i n  1929, his  l and  
was partitioned among h i s  devisees i n  a special proceeding i n  conformity 
~ ~ i t h  article 1 of chapter  46 of the  General Statutes. T r a c t  No. 3 was 
allotted t o  E the l  Tweed and  was described as  beginning on a hemlock 
near  t h e  north bank of Shel ton Laure l  Creek and  running  thence "north 
7 degrees east 60 poles t o  a stake i n  east l ine;  then  wi th  said l ine 33 
poles more or less t o  T r a c t  No. 2 ;  thence south 32 degrees west 69 poles 
t o  a white  oak ;  thence west wi th  creek 6 poles to  the  beginning." T r a c t  
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No. 4 was allotted to Love Tweed under this description: "Beginning 
on a red oak at  bank of Shelton Laurel Creek (and runs) thence north 
7 degrees east 62 poles to east line ; thence with said line south 86 degrees 
east 14 poles more or less to corner of Tract No. 3 ;  thence south 7, 
degrees west 60 poles to a hemlock, corner of Tract No. 3 ; thence west 
with the creek 11 poles to the beginning." I t  thus appears that the 
western boundary of Tract No. 3, which was described in its first call, 
and the eastern boundary of Tract No. 4, which mas defined in its third 
call, were identical. 

On December 30, 1930, Ethel Tweed deeded the southern part of 
Tract No. 3 to Ella Franklin, and on June 21, 1944, Ella Franklin, with 
the joinder of her husband, A. J. Franklin, conveyed such portion of 
Tract No. 3 to the defendants. On December 17, 1936, Love Tweed 
transferred Tract No. 4 in its entirety to the plaintiffs. 

By consent of the parties entered in the minutes, the action was tried 
by Judge Sink without a jury under G. S., 1-184. The defendants pre- 
sented virtually uncontradicted testimony indicating that they and their 
grantors, A. J. Franklin and Ella Franklin, had resided upon and culti- 
vated the locus in, quo during the fourteen years next preceding the 
issuance of the summons. 

The plaintiffs bottomed their case upon the theory that the property in 
dispute lay inside Tract No. 4 owned by them, and the defendants based 
their claim upon the proposition that such property was situated within 
the portion of Tract No. 3 belonging to them. Hence, the decision was 
properly made to hinge upon the determinative question as to the loca- 
tion of the locus in quo. The plaintiffs and the defendants produced 
diametrically conflicting evidence in support of their respective conten- 
tions as to the location of the real property in controversy. After hear- 
ing such testimony and the argument of counsel for the parties, Judge 
Sink found as facts that the locus in quo lay within the portion of Tract 
KO. 3 owned by the defendants and concluded that it belonged to the 
defendants and entered judgment accordingly. From this judgment, the 
plaintiffs appealed, making twenty assignments of error. 

Calvin R. E d n e y  and George X .  Pri tchard for plaintiffs, appdlrtnts. 
Carl R. S tuar t  for defendants, appellees. 

ERVIN, J. Exceptions 19 and 20 challenge the validity of the findings 
of fact and conclusions of law of the trial judge and the judgment 
entered thereon upon the ground that the findings of fact were "based 
upon incompetent e~idence and contrary to the weight of all the evi- 
dence." These exceptions are unavailing. The parties waived trial by 
jury to the issues of fact in compliance with the prorisions of the perti- 
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nent statute. G. S., 1-184. This being the case, the findings of fact of 
the trial judge are as conclusive as the ~ e r d i c t  of a jury if there was 
rridence to support them. Eley c. R. R., 165 N. C., 78, 80 S. E., 1064. 
The record contains abundant testimony to justify the findings of fact in 
question, and the facts found are sufficient to sustain the judgment 
entered. Fish v. Hunson, 223 S. C., 143, 25 S. E. (2d), 461. Even if 
there were a foundation for the reason assigned for it, the objection that 
the findings of fact were "based upon incompetent evidence" comes too 
late. The plaintiffs permitted practically all of the evidence of the 
defendants to be introduced without objection. Webb v. Rosemond, 172 
N. C., 848, 90 S. E., 306; 53 Am. Jur., Trial, section 135. Moreover, 
the record discloses indisputably that the testimony of the defendants 
supporting the findings of fact of the trial judge was competent. I t  
came from witnesses who assisted in partitioning the lands of Gilliard 
Tweed among his devisees in 1929, and from surveyors who subsequently 
suneyed Tracts Nos. 3 and 4 on the basis of information derived from 
such witnesses and the nluniments of title of the parties. Southern v .  
Freeman, 211 S. C., 121, 189 S. E., 190; Roane zq. McCoy, 182 N .  C., 
717, 109 S. E., 842; Becton z.. Goodmnn, 181 X. C., 475, 105 S. E., 875. 

Exceptions 1 and 11 are addressed to rulings of the trial court sustain- 
ing objections to questions propounded to witnesses by the plaintiffs. 
These exceptions will not be considered here because the record does not 
show what evidence the witnesses would have given if they had been 
permitted to answer the questions. Francis v. Francis, 223 N. C., 401, 
26 S. E .  (2d), 907. Exceptions 3, 4, and 15 relate to the rejection of 
the testimony of the plaintiff, Sarilda Poole, concerning extra-judicial 
declarations of her husband, C. W. Poole, and of A. J. Franklin, the 
deceased husband of the defendants' predecessor in title, Ella Franklin. 
These exceptions are immaterial for the reason that the court subse- 
quently corrected and revised these rulings and permitted this witness to 
testify to these matters. Metcalf v. Rafclilff, 216 N. C., 216, 4 S. E. 
(ad),  515. 

Exceptions 5, 6 and 7 are clearly untenable. Thc defendauts' witness, 
E. L. Cutshall, was present at  the surrey in 1929 when the land of 
Gilliard Tweed mas partitioned among his devisees by the commissioners 
in the special proceeding, and saw the commissioners mark the hemlock, 
white oak, and red oak trees called for in their report and in the deeds 
of the parties as corners of Tracts Nos. 3 and 4. Hence, he was compe- 
tent to testify as to these matters and as to the location of thcse natural 
monuments. Likewise, the court rightly allowed this witnms to state 
that he was present at  a survey made by the defendants' surveyor, Robert 
Reagan, a short time before the trial, and san- Reagan run a line from 
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the red oak corner to the spot where the hemlock tree stood at the time 
of the partition in 1929. 11 C. J. S., Boundaries, section 114. 

Exceptions 8, 9 and 10 must be overruled. The  evidence of the sur- 
Teyor Reagan tha t  a t  the time of his survey of the premises E .  L. Cut- 
shall and Sylvester Johnson pointed out to him the white oak corner 
called for in the report of the commissioners and in  the defendants' chain 
of title was plainly admissible. Both Cutshall and Johnson were present 
a t  the original survey in 1929 when the white oak was marked as a 
corner, and testified as to its location a t  the trial. Indeed, Johnson was 
one of the commissioners in the partition proceeding. B e c f o n  v. Good- 
man, supra. The hemlock called for as a corner of Tracts Nos. 3 and 4 
disappeared before the Reagan survey. Consequently, i t  was competent 
for Reagan to  testify that  he undertook to establish the location of this 
lost corner by extending the line from the white oak and by reversing 
the line from the red oak until they met, and that  these lines intersected 
within one foot of the spot which the witness Cutshall had pointed out 
to him as the place where the hemlock had stood. I n  so doing, Reagan 
followed an approved method for relocating lost corners. 11 C. J. S., 
Boundaries, section 13;  8 Am. Jur., Boundaries, section 69. See, also, 
C o d e s  v. Reav i s ,  109 N.  C., 417, 13  S. E., 930. 

Exceptions 12, 14, and 18  relate to the reception and use of the map 
of Tracts Kos. 3 and 4 designated as defendants' Exhibit No. 1. This 
map was prepared by the surveyor Reagan, and both he and the defend- 
ants' witness, George Sprinkle, who had made an independent survey 
of these lands, vouched for its accuracy. Consequently, the court prop- 
erly admitted the map to enable Reagan and Sprinkle to explain their 
testimony with respect to their surveys of the premises in question. 
AIcRay v. Bullard, 219 N. C., 589, 14 S. E. (2d), 6 5 7 ;  32 C. J. S., 
Evidence, section 730. 

We have carefully considered Exceptions 2, 13, 16, and 17, and have 
concluded that  none of them are of sufficient merit to justify a new trial. 

As no harmful error has been made to appear, the judgment of the 
court below is 

Affirmed. 

J. E. RAMSEY A X D  WIFE, EFFIE RAMSET, T. S. 1'. RAJISET A N D  WIFE, 
ADDIE RAJISET : WISIFIIED RAJISEIT A X D  WIFE, ELLIE RANSET. 

(Filed 29 September. 1948.) 

1. Adverse Possession § 7- 
A grantee is not entitled to tack the adverse possession of his prede- 

cessor in title as to a parcel of land not embraced within the description 
in his deed, and therefore where he has been in possession for less than 
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twenty years, he cannot establish title by adverse possession to land lying 
outside the boundaries of his deed. 

2. Appeal and Error 9 39- 

Where appellant, as a matter of law, is not entitled to the relief sought, 
alleged errors committed by the lower court cannot be prejudicial to him, 
and the rerdict and judgment against him will be sustained. 

APPEAL by defendants from Alley, Emergency Judge, April Term, 
1948, MADISON. 

Civil action in ejectment in which defendants plead title by adverse 
possession. 

Plaintiff J. E. Ramsey and defendant S. T. Ramsey own adjoining 
tracts of land. They are the real parties in interest and will be so 
treated, "plaintif' being used to designate J. E. Ramsey, and "defend- 
ant" to designate S. T. Ramsey. They claim from a common source. 
Plaintiff has the senior title, and the deeds in defendant's chain of title 
call for the plaintiff's line as the eastern boundary line of defendant's 
tract. The dividing line under the calls in the plaintiff's deed begins 
"at a beech on the South bank of the creek below where the said J. C. 
Ramsey, deceased, used to live; thence S. 16 poles to a stake on a ridge.') 
the location of the beginning corner in this call is admitted. 

During the "no stock law" era, each owner built a fence around his 
arable land. Plaintiff's fence extends westerly along the public road to 
a point near a spring, thence at an angle southwesterly to the dividing 
line, and thence south approximately along the dividing line. Defend- 
ant's fence also extends along the public road easterly to a point on the 
opposite side of the spring, thence at  an angle southeasterly to the 
common fence along the dividing line. This leaves a small triangular 
tract outside the fence, facing on the road, on which is located a spring 
on plaintiff's side of the dividing line. Defendant and those under whom 
he claims have for years used this spring for general purposes. They 
have built a spring house and have kept the spring in usable condition 
for more than 50 years. 

Originally in his answer defendant asserted that his line extended 
considerably to the east of the line as contended for by plaintiff and 
embraced the spring tract. He  pleaded ownership of the lappage by 
adverse possession for 20 years and also adverse possession under color. 
But during the trial the parties entered into the following stipulation: 

('In this case the plaintiffs, and those under whom they claim, admit 
that the defendants are the owners of all the lands embraced within the 
boundaries of their deed when properly located, and the defendants, and 
those under whom they claim, on the other hand, admit that the plain- 
tiffs are the owners of all the lands embraced in their deed when prop- 
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erly located. But these admissions shall not prejudice the rights of the 
defendants to contest their right of adverse possession." 

This stipulation narrowed the case to a controversy over the small 
triangular tract outside the fences upon which the spring is located. 
This, of course, involved the location of the true dividing line as well 
as defendant's claim of ownership by adverse possession. 

The court submitted the issues which appear of record. The jury 
answered the issues bottomed on plaintiff's cause of action in favor of 
plaintiff but did not answer those directed to defendant's affirmative 
plea. The verdict as thus rendered was accepted by the court without 
objection on the part of defendant. The court rendered judgment on the 
verdict and defendants appealed. 

S m a t h e r s  & Meek ins  and  Car l  R. S t u a r t  for p l a i n t i f  appellees. 
J .  M .  Ba ley ,  Jr. ,  a n d  George M .  Pr i t chard  for defendant  appellants.  

BARNHILL, J. The uncontroverted evidence locates the boundary line 
from the beech to a point on the ridge as contended by plaintiff and as 
shown on the court map. This places the triangular tract on which the 
spring is located within the bounds of the deeds relied on by plaintiff. 
Plaintiff's line, as thus located, is the eastern line of the tract claimed 
by defendant under the express call in his deed. Thus defendant's claim 
to this small tract must rest on proof of adverse possession for 20 years. 

Whether defendant has offered any evidence of open, notorious, exclu- 
sive, and continuous adverse possession under known and visible boundary 
lines is questionable. The spring has been used by defendant and his 
predecessors in title as the source of their water supply for many years, 
yet he did not deny that it has been used by consent of those who own 
the record title. I t  has also been used by plaintiff, by the children at  a 
nearby school, and the workmen at a nearby sawmill, by other persons 
living in the neighborhood and by those who passed along the road. 
Defendant himself testified that it "has been open to the public for fifty 
years until he (plaintiff) built that fence across the road. . . . People 
all along the highway use water out of that spring." There is very little, 

' if any, indication of adverse and exclusive possession here. Defendant 
used the spring more regularly ahd more ext&irely than others. None- 
theless, others used it as he did. 

But there is a more vital defect in defendant's claim-a defect which 
clearly discloses a want of the requisite possession for the statutory 
period of 20 years. 

Defendant purchased and went into possession of his tract in March 
1928. This action was instituted 11 December 1945. Hou-ever exclusive 
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and adverse his possession may have been, it has not continued for the 
requisite period and is therefore unavailing. 

I t  is true there is evidence tending to show that his predecessor in 
title used the spring as he used it. But his deed did not convey or 
purport to convey the spring or the triangular tract upon which it is 
located. The description contained in defendant's deed does not embrace 
it. rience there is no privity between him and his predecessors in title 
as to this land which lies outside the boundary of the land conveyed by 
them. Therefore, he is not permitted to tack their possession, even if 
adverse within the meaning of the law, to his possession so as to show 
adverse possession for the requisite statutory period. Boyce v. W h i t e ,  
227 X. C., 640; Jennings v. W h i t e ,  139 N .  C., 23; Blackstoclc v. Cole, 
51 N. C'., 560; Johnston v. Case, 131 K. C., 491; Barret t  v. Brewer, 153 
K. C., 547, 69 S. E., 614, 42 L. R. -4. (N.S.), 403 ; Vanderbi l t  v. Chap- 
man, 172 N. C., 809, 90 s. E., 993, L. R. A., 1917 C, 143; Wallace 
v. Bel lamy,  199 N .  C., 759, 155 S. E., 856; 1 A. J., 882. 

"To show privity of possession, the latter occupant must enter under 
the prior one; must  obtain his  possession either by purchase or descent 
from him.'' Bnrret t  v. Brewer, s u p m ,  and authorities cited. 

The privity necessary to warrant the tacking of the possession of 
successive claimants by adverse possession must be created by grant, 
devise, purchase, or descent. Vanderbilt  v. Chapman,  supra. 

I t  follows that defendant has failed to offer any evidence sufficient to 
warrant a finding that he is the owner and entitled to the possession of 
the triangular tract which, in the final analysis, is the only land in 
controversy. Hence the alleged errors committed by the court below 
upon which he relies are not prejudicial or harmful to him. The ver- 
dict and judgment must be sustained. 

No  error. 

BERT.% GULBRL4SSOS HUDSOS v. GERTIE C .  UNDERWOOD AND WIL- 
LIAM UNDERTi700D, HER HUSBAXD. axn ROLAND CASHWELL AND 

SORA CASHWELL, HIS WIFE. 

(Filed 29 September. 1945.) 

1. Deeds 12: Boundaries § 2- 

Where there is repugnancy between n general and a particular descrip- 
tion in a deed, the particular descriptioii must prevail, but this rule has 
no application where the particular and the general descriptions are not 
a n  attempt to describe the same lands bnt relate to different parcels, in 
which inctance there is no regnpinncy nild the deed will convey both 
tracts. 
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Grantor was the devisee of the remainder of two parcels of land. The 
deed executed by grantor to the life tenant described one of the lots by 
particular description and by subsequent paragraph "also . . . together 
with any and all other property, real, personal or mixed of which the 
said" testator died seized. Held: The description is sufficient to convey 
grantor's remainder in both tracts of land. 

3. Deeds § 11- 

The main purpose of rules of construction is to find from the four 
corners of the instrument the intention of the grantor. 

DEFEXDANTS) appeal from Williams, J., June Term, 1948, HALIFAX 
Superior Court. 

This action is brought to remove the claim of defendants to the land 
involved in the controversy as constituting a cloud on plaintiff's title 
thereto. The question involved is the sufficiency of the complaint to 
survive defendants' demurrer on the ground that it does not state a cause 
of action. The demurrer is grounded on the contention that upon its 
face the deed under which plaintiff claims does not convey the land in 
question because of a defect in the description. 

Succinctly stated the complaint presents the following factual situa- 
tion : 

M. Gulbranson died seized of certain real estate i11 Halifax County, 
leaving a will devising and bequeathing to his wife a life estate therein 
with remainder to Mrs. A. B. Cashwell, otherwise known as Eska Mae 
Cashwell. M. Gulbranson owned a parcel of land in Hornertown, par- 
ticularly described in the questioned deed, and a lot in the City of 
Roanoke Rapids, described in the complaint, which is the land in con- 
troversy. 

Mrs. A. B. (Eska Mae) 'Cashwell, owner of the remainder in the 
estate of M. Gulbranson, her husband joining, made a deed to the life 
tenant, now Berta Gulbranson Hudson, the plaintiff, in which the prop- 
erty conveyed is described as follows: 

"All that certain lot or parcel of land in Hornertown, Roanoke 
Rapids Township, Halifax County, North Carolina, shown as Lot 
No. 14 in Block 14 on map of record in book 226, at  pages 536 and 
537, Halifax Public Registry. 

('Also, one (1) 1928 Ford Coupe of which the said M. Gulbranson 
died seized and possessed, together with any and all other property, 
real, personal or mixed, of which the said M. Gulbranson died 
seized and possessed, or in which he had or owned any interest. 

"The remainder interest in and to the above described property 
being devised and bequeathed unto the said Mrs. A. B. Cashwell by 
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will of M. Gulbranson, of record in  the office of the Clerk of the 
Superior Court for Halifax County, Nor th  Carolina." 

Mrs. Cashwell died intestate, leaving five childreii surviving her, in- 
cluding the defendants, Gertie Underwood, Roland Cashwell and Nora 
Cashwell, who claim an  interest in the disputed land by inheritance.' 

The demurrer to the complaint was overruled and defendants excepted 
and appealed. 

Allsbrook & B e n f o n  and George C.  Green-By: Ju l ian  R. Allsbrook- 
for p l a i n t i f ,  appellee. 

Wi l son  cY. Holleman and J.  C .  Woodall for defendants ,  appellants. 

SEAWELL, J. The only question presented on review is whether the 
title to lot 933 passed to the plaintiff, Berta Gulbransoii, now Hudson, 
under the description and pertinent references in  the deed. 

The appellants particularly attack the description reading "together 
w i t h a n y  and all other property, real, personal and mixed, of which the 
said M. Gulbranson died seized and possessed, or in which he had owned 
any interest," the clause under which plaintiff claims title to Lot 923. 
They find in i t  a conflict between a "general description" and a "par- 
ticular description" in which the latter must prevail; citing Carter v. 
W h i t e ,  101 N .  C., 30, 7 S. E., 473; C o x  c. X c G o w a n ,  116 N .  C., 131, 
21 S. E., 108;  X o d l i n  v. R. R., 145 N. C., 218, 230, 58 S. E., 1075; 
Pot ter  c. Bonner, 174 N.  C., 20, 93 S. E., 370; Lewis c. Purr ,  228 N .  C., 
89;  and quoting N i d g e f t  v. Twi ford ,  120 N. C., 4, 26 S. E., 626; Lewis 
v. P u r r ,  Aupra. 

Abstractly speaking, the validity and the soundness of the rule cited 
by appellants might be supported by a generous ar ray  of authority, both 
in text and opinion, but the propriety of its application to the facts 
hefore us is the marrow of the case. The rule cannot be invoked where 
i t  is manifest that  the particular or specific description and the general 
description were not an  attempt to describe the same lands, but related 
to different parcels. 

There cannot be any conflict or repugnance between a general descrip- 
tion and a particular description unless they refer in whole or in par t  
to  the same land;  26 C. J. S., "Deeds," p. 364, 16 -Im. Jur.,  "Deeds," 
s. 288. 

There is 110 legal objection, of course, to the conTeyance of one parcel 
of land by specific description and another by general description in 
the same deed; and unfortunately for the position taken by the appeal- 
ing defendants the challenged description opens with an  "also," indicat- 
ing something altogether different, and refers to "any and all other 
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property, real, personal and mixed . . ." This is sufficient to make a 
clean break with any logical or legal connection with the rule. 

The  reference to the Gulbranson will follows the general description- - 
not the particular, and does not seem to be a mere statement of a source 
of title. The reference to the "remainder" interest as an aid to the 
description cannot be altogether ignored. The deed indicates a knowl- 
edge on the part  of the grantor that  by virtue of the will of Gulbranson 
she owned lands other than the lot conveyed by metes and bounds; and 
the description by which she conveyed i t  is as definite as the description 
by which- she held it, and both are capable of easy ascertainment; 
DucEett v. Lyda, 223 h'. C., 356, 26 S. E. (2d), 918. 

The question of the sufficiency of the general description to convey the 
property is not assailed except in the respect mentioned, awl does not 
call for  discussion. 

After  all the main purpose of rules of construction is to  find from its 
four corners the intention of the grantor i n  the conveyance; Lofton V .  

Barber, 226 N. C., 481, 482, 39 S. E. (2d), 263; Krites v. PZott, 222 
N. C., 679, 24 S. E. (2d), 531; Triplett v. Williams, 149 1. C., 394, 
63 S. E., 79. The phraseology of the descriptive clauses, in their ordi- 
nary  meaning, includes the lot conveyed by metes and bounds and "also" 
the property in controrersy; and we are constrained to hold that to be 
the intent of the grantor. - 

The demurrer was properly overruled. 
The  judgment is 
Affirmed. 

STATE v. ROBERT JONES. 

(Filed 29 September, 1948.) 

1. Criminal Law 40d- 

Where defendant does not put his character in issue as substantive cvi- 
dence and does not testify as a witness, the prosecution map not introduce 
evidence of his bad character; when defendant testifies but does not put 
his character in issue, impeaching evidence affects only hi.; credibility 
as a witness and not the question of his guilt or innocence. 

2. Same: Criminal Law § 42e- 

Defendant did not put his character in issue and did not testify. On 
cross-examination of his wife as a witness in his behalf objection was 
sustained to the solicitor's question as to how many times she had !)eel1 
in the coi~rts of North Carolina to testify on his behalf. After she had 
been recalled as a witness. the solicitor was permitted to ask her on cross- 
examination how many times she had appeared as a witnesc: in the courts 
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of named counties. Held: The question was permissible to impeach the 
witness or to show her interest and bias, and any inferential or oblique 
reflection on the character of defendant was incidental, and exception 
thereto cannot be sustained. 

APPEAL .by defendant from Wil l iams ,  J., May-June Term, 1948, of 
HALIFAX. 

Criminal prosecution on indictment charging the defendant with 
assault with a deadly weapon with intent to kill, inflicting serious injury 
not resulting in death. G. S., 14-32. 

The record discloses that on the night of 26 October, 1947, Claudius 
Mercer went to the home of the defendant, Robert Jones, to get his work 
clothes and trunk which he had left there when he quit the employment 
of the defendant the day before. 

The evidence is in sharp conflict as to what transpired. Mercer says 
he was shot in the back by the defendant while he mas bending over 
putting his clothes in the trunk. The defendant "was in a very drunken 
condition" when later arrested that night, according to the testimony of 
the arresting officer. 

The defendant's evidence, on the other hand, tends to show that the 
prosecuting witness was shot while trying to break into the defendant's 
home "to get him or his clothes"; that the prosecuting witness was 
drinking and cursing a t  the time. The officer who saw Mercer soon 
thereafter says "he was not under the influence of any intoxicating 
stimulant." 

Verdict: Guilty of an assault with a deadly weapon. 
Judgment : Not less than 20 nor more than 24 months on the roads. 
Defendant appeals, assigning errors. 

At torney-General M c M u l l a n  and Assistant Attorneys-General Brut011 , 
Rhodes, and Moody  for the  State. 

Cameron  8. W e e k s  and Allsbrook & Renton for defendant.  

STACY, C. J. I n  a warmly contested prosecution with the witnesses 
differing widely on the facts, the jury has found the defendant guilty of 
a "less degree of the same crime" charged (G. S., 15-170)) i.e., guilty of 
an assault with a deadly weapon. The verdict finds support in the 
evidence. 

The principal exception, debated on argument and in brief, is addressed 
to the cross-examination of the defendant's wife. The defendant did not 
put his character in issue, nor did he take the stand as a witness. His 
wife did. On cross-examination, the solicitor asked her to state the 
number of times she had been in the courts of North Carolina to testify 
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on behalf of her husband. The defendant objected to the question, and 
the objection was sustained. The jury was instructed to disregard the 
question. Later the defendant recalled his wife as a witness, and on 
cross-examination, the solicitor, over objection, was permitted to inquire 
as to the number of times she had appeared as a witness in the courts of 
Bertie, Northampton and Halifax Counties. 

I t  is the contention of the defendant that the prosecution was thus 
allowed to put his character before the jury when he had not testified in 
the case and had refrained from putting his character in issue. ('Unless 
willing to become a witness," a defendant in a criminal prosecution "is 
invested with a presumption of innocence such as the law makes in favor 
of every person accused of crime, and evidence cannot be offered to 
impeach his character unless he voluntarily puts it in issue." S. v. Efler, 
85 N. C., 585. 

I n  criminal prosecutions, certainly those involving moral turpitude, 
the accused may elect to put his character in issue as a substantive 
matter, and thus produce evidence of his good reputation and standing in 
the community; but in the absence of such election on the part of the 
defendant, the prosecution may not offer evidence of his bad character, 
unless and until he has been examined as a witness in his own behalf, and 
even then-the defendant not electing to put his character in issue-the 
impeaching testimony is permitted to affect his credibility as a witness, 
and not the question of his guilt or innocence. S. v. Colson, 193 N. C., 
236, 136 S. E., 740. 

Here, however, the court sustained the objection to the question which 
involved the defendant, and the jury was instructed to disregard the 
inquiry. The later cross-examination was permissible to impeach the 
witness or to show her interest and bias. S. c. Beal, 199 N. C., 278, 
154 S. E., 604; 8. v. fMcKinnon, 223 N. C., 160, 25 S. E. (2d), 606. I f  
this inferentially or obliquely affected the defendant, it was only inci- 
dental. We cannot say as a matter of law there was error in the cross- 
examination. 8. 1;. Stone, 226 K. C., 97, 36 S. E. (2d), 704; S. v. 
Roberson, 215 N. C., 784, 3 S. E. (2d), 277. 

The remaining exceptions are without substantial merit. They present 
no new question or one not heretofore settled by the decisions. The 
validity of the trial will be upheld. 

No error. 



N. C.] FALL TERM,  1948. 279 

J. TVILL ROBERTS ET AL. v. CLBUDE SAWYER ET AL. 

( Filed 29 September, 1948. ) 
1. Boundaries 8 6- 

Where the clerk. upon the filing of amended petition and amended 
answer in a processioning proceeding, finds that title to real estate had 
become involved, and transfers the cause to the civil issue docket, i t  is 
error for the trial court to strike respondent's answer from the record 
for want of defense bond and to enter judgment by default on the petition. 

2. S a m e  
In a processioning proceeding there is no denial of petitioners' title 

except as to the true boundary line, and title is not really in dispute. 

3. Same- 
A defense bond is not required in a special proceeding to establish 

boundaries. G. S., 38-1 to 38-4. 

4. Same: Quieting Title 8 1- 
If title becomes involved in a processioning proceeding, the proceeding 

becomes in effect an action to quiet title, and no defense bond is required 
in such action. G. S., 41-10. 

5. Ejectment 8 14- 
Before striking answer from the record because of the failure of defend- 

ants to file defense bond, the court should consider whether the right to 
more to strike had been waived or lost by laches when it appears that 
objection had not been aptly made. 

APPEAL by respondents from Sink, J., June  Term, 1948, of MADISON. 
Special proceeding to procession, locate and establish the dividing line 

between the land's of the ~e t i t i one r s  and the respondents, adjoining land- 
owners. 

The  proceeding was instituted before the Clerk of the Superior Court 
of Madison County on 21  February, 1935. Verified petition and verified 
answer were duly filed. More than ten years later, on 22 Septymber, 
1945, a n  order making new parties was entered in the cause. Amended 
petition and answer t o  amended petition were then duly filed. 

Thereafter, on 2 June,  1947, the cause was transferred to the civil issue 
docket, i t  appearing to the Clerk that  "title to real estate has become 
involved." 

A t  the June  Term, 1948, on motion of petitioners, the answer filed by 
the respondents was stricken from the record because no defense bond 
had been filed, and judgment on the petition was entered establishing 
the "boundary line between the plaintiff and defendants" according to 
the prayer of the petition. 
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From this ruling and judgment, the respondents appeal, assigning 
errors. 

J o h n  H.  McElroy  for petitioners, appellees. 
C'arl R. S t u a r t  for respondents, appellants. 

STACY, C. J. We think there was error in striking the respondents9 
answer from the record for want of a defense bond, and entering judg-s 
ment by default on' the petition. 

I n  the first place, there is no denial of petitioners' title except as to 
the true boundary line. Clark a. Dill,  208 N .  C., 421, IS1 S. E., 281. 
The title is not really in dispute. W o o d y  v. F o u n f a i u ,  143 N .  C., 66, 
55 S. E., 425. 

Secondly, a defense bond is not required in a special proceeding to 
establish boundaries. G. S., 38-1 to 38-4. 

Thirdly, even if title were involved, S m i t h  v. Johnson, 137 N .  C., 43, 
49 S. E., 62, the proceeding would in effect be assimilated to an action 
to quiet title, W o o d y  v. Fountain,  supra, G. S., 41-10, and no bond is 
required in such an action. T i m b e r  Co. v. Butler ,  134 N .  C., 50, 45 
S. E., 956. 

Furthermore, it seems not to have been considered whether the peti- 
tioners had waived their right to interpose the motion or had lost i t   by 
laches, even if it had been apposite. Calaway v. Harris ,  229 N .  C., 117. 

The judgment will be vacated and the cause remanded for further 
proceedings as to justice appertains and the rights of the parties may 
require. 

Error and remanded. 

Is RE WILL OF AMANDA ETHERIDGE 

(Filed 29 September. 1948.) 
1. Wills § 6- 

I t  is not required that testator sign the will in the presence of the 
attesting witnesses. G .  S., 31-3. 

2. Wills 5 25: Appeal and Error § 30f- 

In this caveat proceeding the court charged the jury that it was neces- 
sary for  testator to have signed the will in the presence of the attesting 
witnesses. Held: The instruction must be held for reversible error not- 
withstanding the court's instruction to answer the issue as to the formal 
execution of the will in the affirmative if the jury believed the e~idence, 
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since the erroneous instruction may have influenced the jury in answering 
the issue in the negative. 

PROPOUNDERS) appeal from Bone,  J., May Term, 1948, DARE Superior 
Court. 

M a r t i n  Rel logg,  Jr., J o h n  H.  BUZZ, and  Ehr inghaus  & Ehringlzaus 
for propounders, appellants.  

W.  A. W o r t h  for cazleator, appellee. 

SEAWELL, J. Amanda Etheridge died in April, 1945, leaving a will 
which was probated in common form in Dare County, where she lived. 
Disappointed relatives in the line of inheritance caveated the will and i t  
was propounded for probate in solemn form. Four issues were submitted 
to the jury and answered as follows: 

"1. Was the paper writing, now offered for probate, bearing date 
of the 22nd day of March 1945, executed in manner and form as 
required by law ? 

"Answer : No. 
"2. Was the execution of said paper writing procured by undue 

influence as alleged by the caveator! 
"Answer : Yes. 
"3. S t  the time of the execution of said paper writing did Amanda 

Etheridge have sufficient mental capacity to make a mill! 
"Answer : No. 
"4. I s  the said paper writing, and every part thereof, the last 

will and testament of Amanda Etheridge? 
<( Answer : Xo." 

Witnesses to the will, persons of unimpeached character, testified as 
to the formal execution of the will as required by law, their testimony 
amply tending to confirm that fact, and the trial judge instructed the 
jury that if they believed the evidence and found the facts to be as all 
the evidence tended to show they would answer the first issue "yes." 
But the jury answered i t  ((no," and as above seen, answered all other 
issues against the will. 

The negative answer, if allowed to stand, defeats the will. 
However, the propounders, for the purpose of this appeal, have 

bracketed as objectionable the following instruction to the jury: 

"The law requires that a will of this kind be witnessed by tu-o 
persons at  the request of the testator, that i t  be signed by the testator 
in their presence, and that they sign it in her presence. I t  is not 
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necessary to go any further into explanation of the law as to that 
or any further recital of the evidence." 

I n  Watson, v. Hinson, 162 N .  C., 72, 77 S. E., 1089, i t  is said in 
substance, and quoting authority, that in order to be a valid will, that will 
should be signed by the testator or by some other person in his presence, 
or the signature should be acknowledged by the testator; and that i t  is 
not required that the testator sign in the presence of the witnesses. 
I n  re Will of Bowling, 150 N .  C., 507, 64 S. E., 368. 

While the judge directed the jury to answer the issue as to the execu- 
tion of the will "yes,"-predicated on their belief of the evidence,-this 
did not withdraw from the jury the erroneous statement of the legal 
requirements under G. S., 31-3. And i t  may have entered into their 
consideration as the basis of their disbelief. As to this we cannot, of 
course, say; but the evidence should have been submitted to the jury with 
an  exact statement of the law relating to the subject, particularly since 
the formal execution of the will was a matter in issue. 

The propounders are entitled to a trial de novo, and it is so ordered. 
New trial. 

GEORGE D. WHEELESS, MRS. W. H. FOUNTAIN, MRS. C. C. SIMPSOh', 
MRS. J. F. WEAVER, OTIS MOORE, D. E. COLLISS, S. E. SYKES, 
TRCSTEES OF THE CITY MISSION O F  ROCKY JIOUXT N. C., v, MRS. 
0. W. BARRETT, MBRTIN L. IIUX. 

(Filed 13 October, 1948.) 
1. Charities 8 2- 

Where land is conveyed to the officers and trustees of a non-denomina- 
tional religious organization for the purposes of the organization, its 
officers and trustees have title to the property in trust and are entitled to 
hold it for the use and occupancy of the organization as against members 
of the organization, even though they are in  the large majority, who seek 
possession of the property for  use and occupancy by a denominational 
church. G. S., 61-2; G. S., 61-3. 

2. Same- 
I 

Where deed to the officers and trustees of a non-denominational religious 
organization does not appear of record, it will be presumed that the deed 
conveyed the land in trust for the purposes fo r  which the organization 
was formed. 

APPEAL by defendants from Edmundson, Special Judge, at  March- 
April Term, 1948, of EDGECOMBE. 

Civil action to recover land allegedly wrongfully withheld by defend- 
ants, and for an accounting for rents, etc. 
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When the case came on for hearing in the Superior Court, and after 
the pleadings were read, plaintiffs moved the court "for judgmelzt of 
ownership and possession of the premises described in the amended 
complaint, upon the admissions contained in defendants' answer to 
amended complaint," and tendered an issue of damages as the o d y  issue 
of fact raised by the pleadings, and to be submitted to the jury. The 
court, being of opinion that defendants' pleadings constitute an admis- 
sion: (1) of ownership by the plaintiffs; and (2)  that defendants are 
in possession wrongfully; and that, therefore, plaintiffs are entitled to 
recover possession; and that the issue of damages is the only issue of 
fact left in the case to be submitted to the jury, allowed the motion. 
I n  this connection the amended complaint alleges: I n  paragraph One : 
That plaintiffs, naming them, other than S. E. Sykes, with defendant, 
Nrs. 0. W. Barrett, on 24 Nay, 1940, were "the officers and trustees of 
the City Mission of Rocky Mount, North Carolina, which was and is 
an unincorporated non-denominational religious and social service organi- 
zation formed for the purpose of promoting fraternal intercourse, re- 
ligious training and education, Christian unity, and spreading the 
Gospel, all to the glory of God and for the benefit of mankind for chari- 
table and benevolent purposes including the accumulation of funds for 
the relief of the sick and needy; to prooide for the visitation of the sick 
and such other worthy purposes and objects as affect the members of the 
City Mission and the people of the communities in which it has offices; 
to cultivate social intercourse among its members and other persons, and 
assist in maintaining a high s tanda~d of moral and social conditions in 
the community; for the purposes above specified, to receire donations 
and to receive, manage, take and hold real and personal property by gift, 
grant, devise or bequest; to do any and all things intended and calculated 
to improve the social, physical, intellectual, spiritual and moral condi- 
tion and standing of persons living, residing and staying, permanently 
or temporarily, in the city of Rocky Mount." 

Defendants, answering the foregoing allegations of the complaint, 
admit (1)  that the persons named therein were on or about the 24th day 
of May, 1940, designated by the members of the City Mission of Rocky 
Mount, which was an unincorporated religious organization, and (2) 
that the purpose of said organization u-as and is as substantially set 
forth in said paragraph. 

Plaintiffs further allege in paragraphs 2 and 3 : 
That on 24 May, 1940, J. M. Gregory and wife, i11 consideration of 

$8,000 paid or secured to be paid, conveyed to "the officers and trustees 
of the City Mission of Rocky Nount, S o r t h  Carolina, a certain lot of 
land specifically described and a three-story brick business building in 
the business district of the city of Rocky Mount; and on same date 
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plaintiffs, other than S. E. Sykes, together with defendant Mrs. 0. W. 
Barrett, as officers and trustees of the City Mission of Rocky Mount, 
North Carolina, executed and delivered (a )  to J. M. Gregory a note of 
said City Mission for the sum of $6,000.00, balance due on purchase price 
of said land and building, and (b)  a certain deed of trust to D. C. May, 
Trustee, conveying said land as security for the payment of said note, 
which deed of trust was registered as set forth. 

Defendants, answering the paragraphs containing these allegations, 
say that they are not denied. 

Plaintiffs further allege in paragraph 4:  That on 24 March, 1942, the 
said plaintiffs, other than S. E. Sykes, with defendant Mrs. 0. W. Bar- 
rett, in their capacity as officers and trustees of said City Mission, 
executed and delivered (c) to G. D. Wheeless nine promissory notes, 
aggregating tbe sum of $4,900.00 for money borrowed, and (d)  a deed 
of trust to Elizabeth M. Wheeless, Trustee, conveying said land as 
security for the payment of said notes,-the money being used to pay the 
balance due on the Gregory note, above described, and to obtain cancel- 
lation of said deed of trust to D. C. May, Trustee, on 30 March, 1942; 
and that there is now a balance of $3,000 principal in addition to interest 
due on the notes so executed to 6;. D. Wheeless, secured as aforesaid. 

Defendants, in answer to these allegations, admit the execution and 
delivery of the notes and deed of trust referred to in said paragraph and 
further allege that a large part of the indebtedness represented by said 
notes has been paid and there is now approximately $3,000 due on said 
indebtedness. 

Plaintiffs further allege in paragraph 5 :  That on 25 June, 1945, a 
certificate of incorporation of the City Mission of ~ o c k ~ ' M o u n t ,  North 
Carolina, Inc., was issued by the Secretary of State of North Carolina 
and recorded in office of Clerk of Superior Court of Edgecombe County; 
and that the corporation was formed by George D. Wheeless, K. E. 
Hawkins and Mrs. Katherine Barrett,--she being the same person as the 
defendant Mrs. 0. W. Barrett, in pursuance of the expressed wishes of 
the members of the City Mission, and for the purposes, ipsissirnis verbis, 
as set out in the first paragraph of the amended complaint, and has no 
capital stock,-"the general welfare of society and not individual profit 
being the object for which the corporation is created." 

Defendants, answering, say that paragraph 5 does not contain a full, 
true and correct statement of the facts and that said paragraph is there- 
fore denied. But in this connection the defendant Mrs. 0. W. Barrett 
avers that a certificate of incorporation was issued as alleged in said 
paragraph and a tentative arrangement was thereby made for the oper- 
ation of the said City Mission of Rocky Mount as a corporation, but that 
said charter was not accepted by the membership thereof or approved 
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by a majority thereof, and that said certificate was not filed in the office 
of the Clerk of Superior Court of Edgecombe County until sometime 
during the year 1947, and that these defendants aver on information and 
belief that i t  was filed at  the instance of the plaintiffs or some of them 
and "was not done by a majority of the members of the City Mission of 
Rocky Mount, now known and designated as Central Baptist Church." 

Plaintiffs further allege in paragraph 6 :  That at  a meeting of seven 
members of the City Mission on 7 January, 1946, the defendant Mrs. 
0. W. Barrett presented the said certificate of incorporation and a reso- 
lution directing the officers and trustees of the City Mission of Rocky 
Mount, an unincorporated association, to execute and deliver to the City 
Mission of Rocky Uount, N. C., Inc., a good and sufficient deed convey- 
ing to it in fee simple the property hereinabove described, subject to the 
lien of the Wheeless deed of trust hereinabove referred to, which resolu- 
tion is recorded as having been unanimously adopted. 

Defendants, answering, say that paragraph 6 does not contain a full, 
true and correct statement of the facts, and as alleged is, therefore, 
denied. ,4nd in this connection defendants reiterate the averments that 
a majority of the members of said City Mission of Rocky Mount did 
not accept or approve of the incorporation thereof and that the certifi- 
cate of incorporation was not filed in the office of Clerk of Superior 
Court of Edgecombe County until during the year 1947, and, that it 
was filed by the plaintiffs or some of them who were not acting pursuant 
to the direction of the majority of the congregation or members of said 
organization. 

Plaintiffs further allege in paragraph 7, among other things, that two 
of the three incorporators of the City Mission of Rocky Mount, N. C., 
Tnc.. held a meeting,-the defendant Mrs. 0. W. Barrett refusing to 
attend after notice,-and accepted the charter and elected directors and 
trustees and officers, naming them; but the trustees of the City Mission 
of Rotky Mount, an unincorporated association, have never conveyed the 
land to the corporation, or anyone else, and the title remains as i t  was 
conveyed in the officers and trustees of the City Mission, an unincorpo- 
rated association, to wit, the plaintiffs in this action, who hold the title 
and are entitled to the possession for the purposes for which the City 
Mission of Rocky Mount, N. C., was originally organized, etc., and who 
stand ready to surrender i t  to any person authorized to demand i t ;  and 
that in the meantime they are required by statute to hold the same for 
said religious society and are accountable to the society for the use and 
management of such property, and bring this action to protect it. 

Defendants, answering paragraph 7, say that it does not contain a 
full, true and correct statement of the facts and is, therefore, denicd. 
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But further answering the defendants ('admit that said property has not 
been conveyed to said alleged corporation." 

Plaintiffs further allege in paragraph 8 that on or about 1 May, 1946, 
defendants wrongfully and unlawfully entered into, and took possession 
of the real property herein referred to, and wrongfully and unlawfully 
ousted and deprived plaintiffs of their lawful and legal right of posses- 
sion, and since said date have remained and are now in the wrongful 
and unlawful possession of said premises,-wrongfully claiming title 
under the deed from Gregory to the officers and trustees of the City Mis- 
sion of Rocky Mount under which plaintiffs claim; and that said defend- 
ants are interlopers, and have seized property worth now about $35,000 
and call themselves "The Central Bantist Church," a denominational 
organization unfitted to carry out the non-denominational purposes of the 
City Mission, for which purposes it was originally conreyed. 

Defendants, answering, say that these last allegations are untrue and 
are, therefore, denied. 

Plaintiffs further allege in paragraphs 9, 10 and 11, matters pertain- 
ing to the issue of damages, all of which defendants, answering, say are 
untrue and are denied, except that the Clerk of Superior Court holds 
certain funds as alleged by plaintiffs. 

Defendants, further answering the amended complaint, aver and say 
substantially, among other things: That on Friday evening, 19 April, 
1946, the City Mission of Rocky Mount, North Carolina, ('met in con- 
ference" and "a session of open discussion followed concerning the ad- 
visability of organizing the Mission into a church," and "it was agreed 
that the following Sunday afternoon would be the best time to complete 
the proceedings to bring the Nission into a duly organized church"; that 
on the following Sunday afternoon, 21 April, 1946, the City Mission of 
Rocky Mount, N. C., "met in conference for the express purpose of com- 
pleting proceedings to establish itself as a duly organized church, and i t  
was so established and organized as a church with 21 charter members, 
including George D. Wheeless, and at  said organization meeting the name 
of the City Mission of Rocky Mount, N. C., mas unanimously changed 
to Peoples Church,"-a copy of the minutes of the meetings attached 
show that i t  was decided that the charter be left open for three veeks; 
that shortlv thereafter nine additional members became charter mem- 
bers,-a copy of the charter being attached as a11 exhibit; and reads as 
follows: "We the people of the City Mission of Rocky Mount, I$. C., 
desiring to become and establish ourselves as a duly organized church, 
with malice toward none and with charity for all. do therefore covenant 
with one another and agree to support our church both with our prayers 
and means, to attend its services regularly, as far as possible, to seek the 
salvation of the Lost and to carry out, in the Spirit of Christ, the rules 
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and regulations upon which our church shall function" ; that the Peoples 
Church, so organized, continued to function under the name of Peoples 
Church until 14 July, 1946, when the church extended a unanimous call 
to the defendant M. L. Hux to serve as its pastor, and he accepted,-the 
minutes of the meeting, a copy of which is attached as an exhibit, saying 
that "Mr. HUX has warned the church that if he was called to the 
pastorate many changes were going to be made," and that "upon accept- 
ing the call, he immediately suggested the changing of the name of the 
church from Peoples Church to Central Baptist Church, which sugges- 
tion all received with delight and for which the vote was unanimous"; 
that "the said church organization now known as Central Baptist Church 
has been in continuous possession of said property, using i t  as a church 
since April 1946"; that "a majority of the individuals, in fact practi- 
cally all who actually participated in the activities of the City Mission 
are now members of the present church organization"; and that the 
plaintiffs, who are now trustees of said church, are the mere holders of 
the title to said property for the membership of said church, and the 
membership of said church has the right of possession and use of said 
property. 

Upon the trial in Superior Court, the plaintiff offered evidence per- 
taining to the issue of damages. The judgment shows that "At the con- 
clusion of the evidence plaintiffs by stipulation of their counsel reduce 
their claim for damages based on rental value of the unrented portion 
of the premises, to a period of time beginning July 15, 1946, and running 
to April 8, 1948, the date of the trial, and to the amount of $240 for 
rents collected." And the issue of damages was submitted to and an- 
swered by the jury. Thereupon, the court signed judgment adjudging 
that plaintiffs are the owners and are entitled to immediate possession 
of the premises described in the amended complaint, and that defendants 
are required to surrender and turn over to plaintiffs the immediate 
possession thereof, etc., and further that plaintiffs recover of defendants 
the sum of $3,352.50, together with the costs, etc. 

Defendants appeal therefrom to Supreme Court and assign error. 

H e n r y  C.  B o u r n e  and  Ba t t l e ,  W i n s l o w  d Merrell  for p l a i n t i f s ,  a p -  
pellees. 

C1ooley & M a y  a n d  Legget t  & P o z m f a i n  for defendants ,  appellants.  

WINBORNE, J. Appellants, in the main, challenge the ruling of the 
court that defendants' pleadings constitute an admission of ownership 
in plaintiffs, and of wrongful possession by defendants, of the lands in 
controversy. A careful consideration of the pleadings, in the light of 
applicable statutes, G. S., 61-2, and G. S., 61-3, and decisions of this 
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Court, Kerr v. Hicks, 154 N.  C., 265, 70 S. E., 468, and 1T7estem A-orth 
Carolina Conference v. Tally, ante, 1, 47 S. E. (2d), 467, indicates that 
this ruling of the trial court is correct. 

The statute relating to religious societies, G. S., 61-2, provides in 
pertinent part that "the trustees and their successors have power . . . to 
purchase, take and hold property, real and personal, in trust for such 
church or denomination, religious society or congregation . . ." And 
G. S., 61-3, provides in pertinent part that "all glebes, lands and tene- 
ments, heretofore purchased, . . . for the support of any particular min- 
istry, or mode of public worship . . . shall be and remain forever to the 
use and occupancy of that church or denomination, society or congrega- 
tion for which the glebes, lands, tenements, property and estate were so 
purchased . . . and the estate therein shall be deemed and held to be 
absolutely vested, as between the parties thereto, in the trustees respec- 
tively of such churches, denomination, societies and congregations, for 
their several use, according to the intent expressed in the conveyance, 
. . ." See Wester~z S o r f h  Carolina Conference v. Tally, wpra. And 
in Kerr v. Hicks, supra, this Court, quoting from Roshi's Appeal, 69 
Pa., 462, 8 Am. Rep., 280, applied the principle that "in church organi- 
zations, those who adhere and submit to the regular order of the church, 
local and general, though a minority, are the true congregationi" More- 
over, in Western North Carolina Conference v. Tally,  suprfr , at tention 
was called to this principle. 

I n  the light of these statutes and principles, when the pleadings are 
tested, i t  is seen: 

1. That defendants admit that the City Mission of Rocky Mount, 
North Carolina, is an unincorporated religious organization, and that 
the purpose of i t  was and is as substantially set forth in paragraph one 
of the amended complaint. I t  is there alleged that ('it was and is an 
unincorporated non-denominational religious and social service organi- 
zation formed for the purpose of promoting fraternal intercourse, reli- 
gious training and education, Christian unity, and spreading the Gospel. 
all to the glory of God and for the benefit of mankind; for charitable 
and benevolent purposes, etc." 

2. That defendants further admit that plaintiffs, other than S. E. 
Sykes, were on 24 May, 1940, the officers and trustees of the City Nis- 
sion of Rocky Mount, North Carolina, and they do not deny the allega- 
tion of plaintiffs, and expressly aver in their further answer, that on 
24 May, 1940, J. M. Gregory and wife conveyed to the officers and 
trustees of the City Mission of Rocky Mount, North Carolina, the land 
here involved. 

3. Defendants aver in their further answer that on 21 April, 1946, 
twenty-one members of the City Mission met and organized-a church, 
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under special charter, and changed the name to Peoples Church, and, as 
so organized, continued to function untiI 14 July, 1946, when the church 
called defendant Hux to serve as its pastor, and, then, the name was 
changed to "Central Baptist Church" which "has been in  continuous 
possession of said property, using i t  as a church." 

4. That "a majority of the individuals, in fact practically all who 
actually participated in the activities of the City Mission, are now mem- 
bers of the present church organization." 

5. That defendants aver that the plaintiffs, who are now trustees of 
said church, are mere holders of the title to said property for the mem- 
bership of the church which has the right of possession and use of said 
property. 

And applying the provisions of the statutes, G. S., 61-2, and G. S., 
61-3, and the principles of law enunciated in Kerr v. Hicks, supra, and 
referred to in  Western North Carolina Conference v. Tally, supra, as 
above quoted, to these admissions and averments of defendants, the title 
to the land in question was taken in the name of the officers and trustees 
of, and in trust for the City Mission of Rocky Mount, North Carolina, 
a non-denominational religious organization, and as so taken, shall be 
and remain forever for the use and occupancy of that organization for 
which i t  was so purchased, and the estate therein shall be deemed and 
held to be absolutely vested, as between the parties thereto, in the trustees 
of such organization for use according to the intent expressed in the con- 
veyance. And while the deed is not shown in the record on this appeal, 
i t  may be assumed that, being made to the officers and trustees of the 
City Mission of Rocky Mount, Korth Carolina, i t  conveyed the land in 
trust for the purposes for which the organization was formed. There- 
fore, tbe attempt to divert the property to use and occupancy by a church 
under special charter, and later by a denominational church was without 
authority in  law. 

, All other assignments of error, brought forward by appellants, have 
been given due consideration, and prejudicial error is not made to appear. 

Hence, in the judgment below there is 
N o  error. 
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WILMA T. GARRETT v. FELTON P. GARRETT AND LOIS FESLER. 

(Filed 13 October, 1948.) 
1. Trial  58 22a, 30- 

Upon defendants' demurrer to  the evidence and defendants' motion for 
a peremptory instruction, the evidence is to  be considered in the light most 
favorable to plaintiff and she is entitled to  every fact and every inference 
of fact reasonably deducible therefrom. 

2. Cancellation of Instruments 8 12: Torts 8 Sa-Evidence t h a t  release 
was executed under mistake induced by f raud  held sufficient. 

Plaintiff's evidence in support of her allegations to the effect that de- 
fendants employed agents who, by the use of flattery and attentions to her 
and by plying her with intoxicants, procured plaintiff to  sign a release 
from liability by misrepresenting it  to  be an advantageous settlement of 
her suit against defendant, and that she did not know, or her mental con- 
dition was such that she could not comprehend a t  the time the nature of 
the instrument, and that she actually received no consideration for the 
release, is held sufficient to be submitted to the jury and upon its affirma- 
tive finding to vitiate the release for mistake induced by fraud. 

3. F r a u d  8 1- 
Equity will not define fraud lest crafty men circumvent it. 

4. F r a u d  8 1%- 
Fraud may be established by circumstantial evidence without the aid of 

direct evidence of fraud, and even in the teeth of positive testimony to the 
contrary. 

5. Husband and  Wife 8 1 2 k  

Where the jury finds that  a release signed by the wife in favor of the 
husband was procured by fraud, the husband's contention that the fact 
that  the acknowledgment of the release taken in conformity with G. S., 
52-12, precludes attack of the release for want of consideration, is unten- 
able, since in such instance there is no contract to  which the provisions 
of the statute could apply. 

6. Trial 8 49% : Appeal a n d  Er ror  § 40b- 

A motion to set aside the verdict for excessiveness is addressed to the 
sound discretion of the trial court and its action thereon is not ordinarily 
reviewable. 

APPEAL by defendants f r o m  Bone, J., a t  t h e  J u n e  Term, 1948, of 
PASQUOTANK. 

Civil action t o  recover damages for  personal i n j u r y  resulting f rom a n  
alleged unlawful  and  malicious assault and  battery, and  f o r  punitive 
damages i n  connection therewith. 

O n  former  appeal  by defendants f r o m  judgment  overruling demurrer  
to the  complaint  of plaintiff a t  Spr ing  Term, 1948, opinion sustaining 
the  ru l ing  of lower court, was handed down on  25 February,  1948. 
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Plaintiff alleges in her complaint that she and defendant, Felton F. 
Garrett, are husband and wife, living in a state of separation; that on 
the night of 10 September, 1947, "the defendants, acting in concert and 
with joint and common purpose and intent, wrongfully, unlawfully, and 
maliciously" went to the residence of plaintiff "where the defendant 
Fesler being thereto aided and assisted by the defendant Felton F. Gar- 
rett secretly and without warning maliciously and forcibly seized this 
plaintiff and dragged her from the house" out to a ~ o i n t  beyond the 
lights where defendant Garrett was hiding and lying in wait; that then 
both defendants forcibly carried her into the street where they publicly 
assaulted and beat her to the extent that she suffered lacerations, abra- 
sions, bruises, contusions and other wounds, all to her "great indignity 
and humiliation.'' And after alleging more in detail the circumstances 
of the assault and her injuries, plaintiff prays judgment for both actual 
and punitive damages. 

Defendant Felton F. Garrett, answering the complaint of plaintiff, 
admits that she is his wife; that they were living separate and apart;  
and "that plaintiff was slightly injured," he avers, "as the result of a 
fight in which she engaged with the defendant Lois Fesler," but he denies 
all other allegations of the complaint, and particularly denies that he 
"assaulted or injured the plaintiff in any way," or that he "cursed or 
threatened her in any way." And for further defense and answer this 
defendant, Felton F. Garrett, avers that on 8 March, 1948, "plaintiff, 
for st valuable consideration, executed and delivered to this defendant a 
full, final and complete release and discharge from any and all claims, 
demands and causes of action which she might have against him, par- 
ticularly including the claim alleged in the above entitled action, which 
said release was in full and final settlement and satisfaction of the above 
entitled proceeding, and all claims which plaintiff had or might make 
therein against this defendant, which said release is hereby expressly 
pleaded in bar of plaintiff's claim herein." 

And the defendant Lois Fesler, in her answer to allegations of plain- 
tiff's complaint, admits that plaintiff is the wife of defendant Felton F. 
Garrett, and that plaintiff and defendant Garrett, for some time prior 
to 10 September, 1947, were living separate and apart;  but she denies 
all other allegations of the complaint. However, for a further answer 
and defense, this defendant, Lois Fesler, avers in substance: That plain- 
tiff had annoyed her in variously enumerated ways; that she had warned 
plaintiff repeatedly to stay away from her, Fesler's, home; that in spite 
of these warnings plaintiff "broke into" and "ransacked" her home on 
10 September, 1947, while she was away; that, in connection with this 
incident, she warned plaintiff again to stay away from her home, and 
"plaintiff and this defendant became engaged in a fight, during which 
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the defendant slapped the plaintiff several times"; and ('that plaintiff's 
injuries were caused by her own misconduct in annoying, harassing and 
attempting to injure and even kill this defendant." And defendant 
Fesler further pleads the release, referred to above as pleaded in defend- 
ant Garrett's answer, as a bar of claim herein. 

Plaintiff, in reply, admits that on or about 8 March, 1948, she signed 
some sort of paper writing, but she expressly denies that the force and 
effect of it is to release defendants, or either of them, from liability to 
her upon the cause of action set out in her complaint, and she demands 
production of it. And, in this connection, she further alleges in detail 
that the alleged release and discharge was without consideration and 
therefore null and void; that her signature thereto was deceitfully and 
wrongfully procured by the false and fraudulent conduct, machinations, 
statements and representations of one or both of the defendants, acting 
through their agents, employees and emissaries, T. A. Harris and Kenneth 
Dickey; that as a part of said deceitful scheme, the defendants, and 
especially defendant Garrett, took advantage of a weakness of plaintiff 
for alcoholic drink, of which he, at  least, knew, and of the mental dis- 
tress under which she was then suffering; that in connection therewith 
defendant Garrett. her husband, ar;d his codefendant well knew that 
plaintiff not only had been subjected to the indignity of wife beating, 
as alleged in her complaint, but of his undue attention and association 
with other women. under such circumstances as to bring shame and 
humiliation to he;; that knowing all these things, and i; a desire to 
further embarrass and humiliate her and to defraud her of her rights in 
this action he wrongfully connived and contrived with one who is known 
in  Elizabeth City as T. A. Harris, to obtain from her by devious means 
the release which he has pleaded in his answer in this cause; that as by 
the circumstances she is informed and believes he, either directly or 
indirectly, caused the said T. A. Harris, who is not a resident of Eliza- 
beth City but is an occasional visitor, holding himself out to be a real 
estate operator of consequence, to call upon plaintiff for the ostensible 
purpose of selling for her a small piece of land owned by her;  that in 
consequence of what she now recomlizes from all the circumstances to be - 
a declitful scheme to deprive her of her rights in this action, and still 
acting as the agent of one or both of the defendants, the said T. A. Harris 
contiiued his calls upon and attention to plaintiff; that as one of the 
devices to carry out said ~vrongful purpose he, Harris, introduced her to 
one Kenneth Dickey, a personable man who plaintiff is now informed 
and believes was likewise, either mediately or immediately, in the employ 
of the defendants, or one of them, and a member of said conspiracy; thit 
thereupon said Dickey with the assistance of Harris, and, as plaintiff is 
informed and believes, xvith the knodedge and connivance of the defend- 
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ants, rapidly began to profess to plaintiff an ardent attachment and 
affection and to provide her with strong drink; that, in part, induced 
by the effect of the drinks, and her lonely, distressed and forsaken con- 
dition in life, she was led by his repeated professions to believe them to 
be true and to accept them as sincere; that as a part of said deceitful 
scheme and purpose they represented to plaintiff and induced her to 
believe that she should obtain a divorce from her husband, and he free 
to marry again, and that she shouId make a trip to Florida to improve 
her health and mind and there to give further consideration to the 
matter of divorce; that because of these blandishments and persuasions, 
coupled with unhappy state of mind and health, she consented to go, and 
did go, to Florida; that while she was visiting in Florida, Dickey again 
visited her and continued his assurances of affection, as well as repre- 
senting to her that he was a man of wealth and affluence, well able to 
provide her with comforts and devotion if she would become his wife, 
but insisted it was first necessary that she dispose of the lawsuit against 
her husband, I?. F. Garrett, being supported therein by Harris;  that a 
few days after her return to Elizabeth City, to wit, on 8 March, 1948, 
when she was perturbed in arranging a submission to a charge of driving 
an automobile under the influence of intoxicants pending in Superior 
Court of Camden County, the said Dickey and Harris appeared, know- 
ing of her mental distress, and asked her to have lunch with them; that 
M-hile at  lunch they, as was their custom, produced a bottle of liquor and 
poured her ample portions which she drank at their invitation; that 
later and while plaintiff's mental faculties were impaired by drinking, 
the men produced a paper writing which they, and especially Dickey, 
who had gained her confidence as aforesaid, told her was a paper dis- 
posing and settling her suit against her husband much to her advantage, 
and advised and insisted that she sign i t ;  that by reason of the confi- 
dence which they had gained, the mental distress incident to the case in 
Camden, the effect of the drinks they had given her, the false statements 
and assurances they reiterated, and her reliance thereon, she was fraudu- 
lently and deceitfully induced to set her name to said paper, not knowing 
a t  that time, or being in mental condition to know and comprehend, the 
meaning, force and effect thereof; that her signature to said paper 
writing, the one pleaded in the answers in this cause, was procured by 
mistake on her part, induced by the aforesaid fraud on the part of 
defendants and their agents; that defendants knew of the wrongful acts 
and doings of said agents, fully ratified and accepted same and have 
claimed and still claim the benefits thereof; and that, later in the same 
day, said paper was delivered, she is informed and believes, to defendant 
F. F .  Garrett, who sent to her by his agents her watch and ring and some 
figurines, all of which she owned already but which he had caused to be 
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withheld from her for several months,-that he sent her nothing more. 
Thereupon she prays that the paper writing be declared null and void; 
that defendants be required to surrender it for cancellation; and that she 
recover the relief prayed in her complaint. 

When the case came for trial in Superior Court both   la in tiff and 
defendants offered evidence tending to support their respective conten- 
tions. ( I n  the evidence Dickey is referred to as Dicks.) 

And in the course of offering evidence, defendants offered the release 
prepared for Garrett by his lawyer and given to him for use, and pleaded 
by defendants in bar of plaintiff's claim herein, photostatic copies of 
which appear as part of record on this appeal-in deleted form as 
follows : 

"In consideration of the payment of the suin of $ . . . . . . . . . . . . . . .  , to me 
. . . . . . . . . . . . . . . . .  paid 

. . . . . . . . . . . . . . . . . . .  
<< Signed, sealed and delivered this . . . . . . . . .  day of . . . . . . . . . . . . . . . . . . . . . . . .  , 1948. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .(Seal) 

"STATE OF : 
CITY OF: 

I (  I, . . . . . . . . . . . . . . . . . .  , a Notary Public o i  Clerk of Superior Court of 
the aforesaid county and state . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . .  
Upon the examination of the said WILMA T. GARRETT, separate and apart 
from her husband, and from an examination of said release, and from 
other knowledge and investigation by the undersigned, it appears to my 
satisfaction that the said WILMA T. GARRETT freely executed said con- 
tract and freely consented thereto at the time of her separate examina- 
tion, and that the same is not unreasonable or injurious to her, and I so 
find the facts to be and so adjudged. 

"Witness my hand and seal this day of , 1948. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Notary Public or 
Clerk Superior Court 

"My commission expires : 
(Seal Here)'? 

The blanks shown are filled in as follows : The consideration "$500.00" 
is shown in  type. The date is in handwriting "8th" "Mar 8." I n  hand- 
writing is "Wilma T. Garrett" on blank line before the word "(Seal)." 
The blanks after "State of" and "City of" are not filled in. After the 
letter "I" in the certificate is the name of "Wrenn H. Mercer," which 
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also appears in blank above words ''Notary Public or Clerk of Superior 
Court." The date of the certificate is in  handwriting "8th" "March." 

Indented seal of "Wrenn H. Mercer Notary Public Pasquotank 
County, N. C.," is shown, followed by date of expiration written in. 

Motions of defendants for judgment as of nonsuit entered when plain- 
tiff first rested her case, and renewed at the close of all the evidence were 
overruled, and each time they except. 

The case was thereupon submitted to the jury upon these issues which 
the jury answered as shown: 

"1. Did the defendant Lois Fesler assault and beat the plaintiff, as 
alleged in the Complaint ? Answer : Yes. 

"2. Did the defendant Felton F. Garrett assault and beat the plaintiff, 
as alleged in the Complaint ? Answer : Yes. 

"3. Did the plaintiff execute and deliver to the defendant Felton F. 
Garrett a paper writing purporting to discharge the said Garrett from 
any and all liability under this cause of action, as alleged in the Answer ? 
Answer: Yes. 

"4. I f  so, was the execution and delivery of said paper writing pro- 
cured by the defendant Garrett by means of undue influence or fraud, as 
alleged in the Reply? Answer : Yes. 

"5. Was the execution and delivery of said paper writing procured 
without consideration as alleged in the Reply? Answer: Yes. 

"6. What amount of actual damages, if any, is the plaintiff entitled 
to recover of the defendants, or either of them? Answer: $20,000. 

"7. What amount of punitive damages, if any, is the plaintiff entitled 
to recover of the defendant Felton F. Garrett? Answer: $5,000. 

"8. What amount of punitive damages, if any, is the plaintiff entitled 
to recover of the defendant Lois Fesler? Answer: $5,000." 

Defendants requested peremptory instruction in their favor in  respect 
to issues 3, 4 and 5. The 4th and 5th were refused, and they duly 
excepted. 

Motion of defendant to set aside the verdict as being excessive was 
denied. Exception. 

From judgment for plaintiff in accordance with the verdict of the jury, 
defendants appeal to Supreme Court, and assign error. 

W i l s o n  & W i l s o n  for plaint i f f ,  appellee. 
J .  H e n r y  L e R o y  a n d  MciVuZlan & A y d l e t t  for defendants ,  appellants.  

WINBORNE, J. The first two questions, and the ones mainly debated 
on this appeal, challenge the rulings of the court in overruling defend- 
ants' motions for judgment as of nonsuit, and in refusing to give per- 
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emptory instructions as requested by them on the fourth and fifth issues, 
which appellants say are susceptible of collective argument. 

I n  brief of appellants, in stating the facts, i t  is conceded that "the 
evidence is uncontradicted that Miss Fesler both slapped and pulled or 
dragged the plaintiff to the ground repeatedly during the brief period of 
the altercation," and that ('the evidence is conflicting as to whether 
defendant Garrett participated in the assault." And no argument is 
advanced by them that judgment as of nonsuit should have been allowed 
on account of insufficient evidence to take the case to the jury on the 
first two issues. But the debate here is around the auestion as to whether 
there is sufficient evidence to support plaintiff's attack upon the release 
pleaded in the answers,-that is, to support her allegations that its execu- 
tion by her was due to a mistake, induced by fraud on the part of de- 
fendant Garrett. 

I n  this connection when considering defendants' demurrer to the 
evidence entered at  the close of all the evidence, that is, motion for 
judgment as in case of nonsuit entered at  that stage of the trial, pursuant 
to provisions of G. S., 1-183, as well as peremptory instructions requested 
by them, the evidence is to be taken in the light most favorable to plain- 
tiff, and she is to be given the benefit of every fact or inference of fact 
pertaining to the issues involved, which may be reasonably deduced from 
the evidence. Nash v. Royster, 189 N .  C., 408, 127 S. E., 356; Cole v. 
R. R., 211 N. C., 591, 191 S. E., 353. 

Applying this rule to the evidence shown in the record on this appeal, 
we are of opinion that the evidenca is sufficient to take the case to the 
jury, and to support an affirmative answer to the fourth and fifth issues. 
The allegations of plaintiff in her reply are sufficient to raise these 
issues. These allegations constitute the framework, and the evidence 
favorable to her is sufficient to justify the allegations and to give form 
to the case. A recital of the evidence would be repetitious, and would 
serve no useful purpose. Indeed, as stated in Cole v. R. R., supra, "It  
should be remembered the testimony is in sharp conflict, and the jury 
has accepted the plaintiff's version of the matter." 

"Fraud, actual and constructive, is so multiform as to admit of no 
rules or definitions. 'It is, indeed, a part of equity doctrine not to define 
it,' says Lord Ilardzoicke, 'lest the craft of men should find a way of 
committing fraud which might escape such a rule or definition.' Equity, 
therefore, will not permit 'annihilation by definition,' but it leaves the 
way open tc  punish frauds and to redress wrongs perpetrated by means 
of them in whatever form they may appear. The presence of fraud, 
when resorted to by an adroit and crafty person, is at  times exceedingly 
difficult to detect. Indeed, the more skillful and cunning the accused, 
the less plainly defined are the badges which usually denote it. Under 
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such conditions, the inferences legitimately deducible from all the sur- 
rounding circumstances furnish, in the absence of direct evidence, and 
often in the teeth of positive testimony to the contrary, ample ground 
for concluding that fraud has been resorted to and practiced by one or 
more of the parties,'' Stacy, J., in Oil Co. v. Hunt, 187 N. C., 157, 121 
S. E., 184. See also S. v. Lea, 203 N. C., 13, at  p. 30, 164 S. E., 737, as 
applied to conspiracies. The principles there stated are applicable to the 
present action. 

Appellants contend further that plaintiff's testimony pertaining to 
failure of consideration cannot obtain for that the examining or certify- 
ing officer taking the acknowledgment of plaintiff to the release complied 
mith the provisions of G. S., 52-12. However, the jury having found in 
answer to the fourth issue that the release was obtained by fraud, there 
is no contract between the husband and wife to which the provisions of 
G. S., 52-12, could apply. 

Appellants further assign as error the failure of the court to allow 
their motion to set aside the verdict for excessiveness may not be sus- 
tained. Such motion is addressed to the sound discretion of the trial 
court, and is  not reviewable on the showing here made. Edmunds v. 
Allen, a.nte, 250, and cases cited. 

A11 other assignments of error in support of which argument is made 
in brief of appellants, have been given due consideration, and prejudi- 
cial error is not made to appear. 

Therefore, in the trial below, there is 
No error. 

Is RE TAYLOR (STATE v. TAYLOR). 

(Filed 13 October, 1948.) 

1. Constitutional Law 5 39: Criminal Law § 57d- 
Where a person has been convicted of crime and final judgment entered, 

the proper procedure for him to challenge the constitutionality of his con- 
viction for matters dehors the record is by writ of error coram nobis. 
Whether petition for the writ should be made to the trial court or whether 
petition for permission to file the petition in the trial court should first 
be made to the Supreme Court in the nature of a writ of error coram 
robis, qucere? 

2. Constitutional Law 8 34d- 
Where defendant in a prosecution less than capital is unable to employ 

counsel, the appointment of counsel for him is discretionary with the trial 
court; but in a capital case the right to the appointment of counsel is 
vouchsafed by provision of both the State and Federal Constitutions and 
by statute. 
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3. Constitutional Law 8 Ma- 
Failure to appoint counsel for a person prosecuted for a capital offense 

relates only to due process and not the guilt or innocence of the accused, 
and therefore even though the conviction be set aside upon such ground, 
the accused would not be entitled to his discharge but only to a vacation 
of the judgments against him and a restoration of the indictments to the 
docket for trial. 

4. Habeas Corpus 8 2- 
Habeas corpus is inappropriate to test the validity of a trial which 

resulted in conviction and final judgment against petitioner, both by rea- 
son of established procedure and also by statute. G. S., 17-4. 

5. Habeas Corpus 8- 
Petition for certiorari to review judgment on return of writ of habccls 

corpus issued in petitioner's endeavor to collaterally attack a final judg- 
ment of conviction, will be dismissed. 

PETITION by Laurie D. Taylor, Jr.,  for  certiorari to review judgment 
on return to writ of habeas corpus. Petition filed 7 September, 1948. 

The circumstances leading u p  to and surrounding the present applica- 
tion are these : 

The petitioner, Laurie D. Taylor, Jr . ,  is i n  the Central Prison a t  
Raleigh under several sentences, three for life. On 8 July,  1948, he 
applied to the resident judge of the Seventh Judicial District, Honorable 
W. C. Harris, for  a writ of habens corpus, alleging that  he was unable to 
employ counsel, and was denied the benefit of counsel, when he mas 
required to  plead to three capital charges of burglary and four indict- 
ments for larceny a t  the January  Term, 1947, P i t t  Superior Court. As 
Honorable John J. Burney was the presiding judge a t  this term of court, 
the petition for habeas corpus was referred to him for hearing and dis- 
position. H e  heard the matter i n  Wilmington on 19 July,  and dismissed 
the writ. 

Thereafter, on 7 September, the petitioner applied here for writ of 
certiorari to bring up the judgment on habeas corpus for review. (Ac 
tually, the application is, in form, one for habeas corpus-broad enough, 
however, to  cover certiorari). Before acting upon this application, the 
court designated J. C. B. Ehringhaus, J r . ,  Esquire, of the Raleigh Bar  
as  counsel for the petitioner. 

After several conferences with the petitioner and some vacillation on 
his part, counsel has filed the following report : 

"REPORT OF COUXSEL APPOINTED BY THE COURT. 
"To The Honorable The Chief Justice and the Associate Justices of the 

Supreme Court of North Carolina, Raleigh, Nor th  Carolina : 
"Following receipt by the Court of a letter from the above named 

petitioner dated September 7, 1948, which said letter was in the nature 
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of a petition to review a judgment of Honorable John J. Burney, dated 
July 19, 1948, denying petitioner's application for discharge upon the 
return of a Writ of Habeas Corpus, the Court appointed the undersigned 
to advise and represent the petitioier in the Supreme Court. As counsel 
for petitioner, I beg leave to advise the Court as follows: 

"As will appear from the record, the petition for Writ of Habeas 
Corpus alleged that the petitioner was unable to employ counsel and 
was denied benefit of counsel when he was required to plead to three 
capital charges of burglary and four indictments for larceny at the 
January Term, 1947, Pi t t  Superior Court. I t  is further alleged that 
the petitioner, who was then a minor without legal knowledge, training 
or experience in court procedure, advised the Trial Court before entering 
pleas to the indictments that he was unable to employ counsel and 
Eequested the Court to appoint counsel to advise with him and to protect 
his rights, but there was no counsel appointed to represent him at that 
time; that the petitioner was apprehensive of the consequences that 
might result to him from a public hearing of the offenses which were 
alleged to have occurred within the period of only a few weeks prior 
thereto; that he entered pleas of Guilty to the indictments of larceny 
and tendered pleas of Guilty of burglary in the Second Degree on the 
capital charges, which were accepted by the Solicitor; that the petitioner 
was thereupon sentenced to life imprisonmelit on each of the burglary 
indictments and to ten years imprisonment on each of the larceny 
charges, the sentence in all the cases to run concurrently; and that the 
petitioner is now serving his sentences in the Central Prison at  Raleigh. 
I t  was further suggested and submitted that the disposition of the charges 
against the petitioner, especially the capital ones, without affording him 
the advice and assistance of counsel, was in violation of his constitutional 
and statutory rights. 

((111 the consideration of the rights of the petitioner, I came to the con- 
clusion that serious statutory and constitutional questions were pre- 
sented, particularly in the view of G. S., 15-4; X. v. Farrell, 223 N .  C., 
321, 26 S. E. (2d), 322; Powell v. Alabama, 287 U .  S., 45, 77 I,. Ed., 
155, 54 A. L. R., 572. At the same time, however, and in the light of 
petitioner's present petition to review the judgment of Judge Burney 
in the Habeas Corpus proceeding, the question of the propriety of pre- 
senting these constitutional and statutory questions by way of Habeas 
Corpus proceedings arose. Under the authority of X. v. Burnette, 173 
N .  C., 734, and X. v. Dunn, 159 N.  C., 470, I came to the conclusion 
that i t  was debatable whether the legality of the petitioner's trial based 
upon the suggestion of deprivation of statutory and constitutional rights 
could be decided on the merits in a proceeding in Habeas Corpus and 
that the Supreme Court, in the present state of the law, might feel justi- 
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fied in  denying the ~ e t i t i o n  for Writ of Certiorari, without deciding the 
case on its merits. 

"On the other hand, I explored the possibility of raising such questions 
by means of Writs of Error Coram Nobis. Such a Writ, though seldom 
employed, is nonetheless a part of the established common law procedure, 
24 C. J. S., 143, et seq., and is a part of our procedure in North Caro- 
lina. G. S., 4-1; Roughton v. Brown, 53 N. C., 393; Lassiter v. Harper, 
32 N.  C., 392, and Tyler v. Morris, 20 N. C., 625. The Writ has been 
expressly held to conform to the due process of law requirements of the 
XIVth  Amendment, particularly in factually similar situations. Hysler 
v. Florida, 315 U. S., 411; Taylor v. Alabama, 335 5. S., 252, decided 
June 21, 1948. Compare, Nickels v. State, 86 Fla., 208, 98 So., 502, on 
the facts, and Chambers v. State, 117 Fla., 642, 158 So., 153, on pro- 
cedure. 

"The pleas of Guilty, the expiration of the Term in which petitioner 
was tried, and the absence of opportunity to present these questions on 
appeal to the Supreme Court indicated that, chronologically, petitioner 
should, after giving notice, petition the Supreme Court for permission 
to file his petitions for Writs of Error Coram Nobis in the Superior 
Court of Pi t t  County. I f  upon petitioner's verification and the record 
in the Habeas Corpus proceeding, a prima facie showing of substantiality 
is made, the Court, in the exercise of its supervisory powers over inferior 
courts, could grant the petition and permit petitioner to proceed as above 
in P i t t  Superior Court. N. C. Constitution, Article IV, Sec. 8 ;  Compare 
State v. Lawrence, 81 X. C., 522, and State u. Green, 85 N .  C., 600. See 
also note to Halford v. Alexander, 46 Am. Dec., 253-257. 

"In my first interview with petitioner, I advised that, whatever the 
course he pursued to assert his statutory and constitutional rights, it 
could at  best only result in new trials on the original Bills and that he 
would not be entitled to discharge unless acquitted on such new trials. 
Petitioner was repeatedly advised and enjoined that the assertion of his 
rights might again compel him to plead to the capital indictments. Being 
assured that he wished to have determined the legality of his trials, I 
advised him as indicated above and suggested either of two courses of 
action; first, to withdraw the letter of September 7, 1948 (which is broad 
enough to be considered as a petition for Writ of Certiorari), and file in 
the Supreme Court a new Petition for permission to file Petitions for 
Writs of Error Coram gobis in Pi t t  Superior Court; or, second, to file 
an amendment to the September 7, 1948, letter and ask for the alternative 
relief of permission to file petitions for Writs of Error Coram No& in 
P i t t  County should the Court be of the opinion that Certiorari should 
be denied. 
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"The petitioner has asked that I report to the Court that he does not 
wish to follow either of the courses suggested by me, but, rather, he 
desires that the Court take action upon his letter of September 7, 1948, 
without more. I now request that every consideration, consistent with 
the law, be given to his petition, for I am persuaded that, as regards 
the legality of his trials, he 'hath his quarrel just.' State v. Farrell, 
supra, and Powell v. Alabama, supra. 

"I have caused to be filed with the Clerk a certified copy of the record 
in the Habeas Corpus proceeding, a certified copy of the record of peti- 
tioner's trials in Pi t t  Superior Court, and have served notice of the 
Petition for Writ of Certiorari upon the Attorney General. I t  is be- 
lieved that the foregoing is sufficient under law and applicable Rules to 
give the Court jurisdiction to proceed to disposition of the Petition. 
Rule 34. 

((1 ask that the Court pardon the length of this and hope that i t  does 
not constitute a breach of the proprieties. However, I have felt that 
i t  was a part of my obligation and duty thus to make full report. 

"Being mindful of the honor extended by the Court's appointment, I 
wish also to express my personal appreciation and that of my firm. 
Since my function as counsel in the Supreme Court is apparently termi- 
nated, it is requested that I now be relieved of further responsibility in  
the case and under my appointment. The Court can be assured, how- 
ever, that I stand ready to serve further, either as counsel in the Supreme 
Court, as amicus curice or otherwise, should i t  be desired. 

Respectfully, 
/s/ J. C. B. EHRINOHAUS, JR. 
(EHRINUHAUS & EHRINOHAUS)" 

Complying with the suggestion contained in the above report and a 
second written request from the petitioner, dated 18 September, insisting 
that his application be granted, we proceed to a consideration of the 
matter. 

J.  C.  B. Ehringhaus, Jr.  ( b y  Court appointment) for petitioner. 
Bttorney-General ~VcMulkan and Bssistant Attorney-General Moody 

for the State. 
R. Brooks Peters, Jr., for State Highway & Public Works  Commission. 

STACY, C. J. The petitioner has been well advised, both as to the sub- 
stantive and procedural law applicable to his situation, as will appear 
from an examination of the authorities cited in the report above set out. 

Where the defendant in a criminal prosecution, less than capital, is 
unable to employ counsel, the appointment of counsel for him is discre- 
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tionary with the trial court. S. v. Iledgebeth, 228 N .  C., 259, 45 S. E. 
(2d), 563. I t  is otherwise, however, in capital cases. G. S., 15-4; 
S. v. Farrell, 223 N. C., 321, 26 S. E. (2d), 322. "In a capital case, 
where the defendant is unable to employ counsel, and is incapable ade- 
quately of making his own defense because of ignorance, feebleminded- 
ness, illiteracy, or the like, it is the duty of the court, whether requested 
or not, to assign counsel for him as a necessary requisite of due process 
of law." Powell a. Alabama, 287 U. S., 45, 77 L. Ed., 158, 84 A. L. R., 
527. 

The right to counsel in a capital case is vouchsafed the accused, both 
by constitutional provision-State and Federal-and by statutory enact- 
ment. G. s., 15-4; S. v. Farrell, supra; Powell v. Alabama, supra; 
Wade v. Mayo, 334 U. S., 672, decided 14 June, 1948. 

The cases of S. v. Pritchard, 227 IT. C., 168, 41 S. E. (2d), 287, and 
Abernethy v. Burns, 206 N. C., 370, 173 S. E., 899, are not to be over- 
looked. I n  the former, the court sought to appoint counsel for the 
accused. He declined to follow their advice, and they were relieved. I n  
the latter, the plaintiff was able to employ counsel, but preferred "to go 
it alone," as was his right in a civil proceeding. G. S., 1-11. 

The petitioner seems to think that he is entitled to be discharged on 
habeas corpus. I n  this he is mistaken. In re HcEnight, post, 303. 
Failure to appoint counsel goes only to due process, and not to the guilt 
or innocence of the accused. I n  no event could he obtain more than a 
vacation of the judgments against him and a restoration of the indict- 
ments to the docket for trial. He alone can decide whether he wishes to 
assume the risks involved i11 such a move, bearing in mind, of course, that 
not all things lawful are expedient. The petitioner could find his last 
state worse than the first. However, he is entitled to pursue his rights, 
if so minded. All this has been pointed out to him by counsel. Up to 
now he seems to be obsessed with the idea, as he puts it, that "the writ of 
habeas corpus cannot be suspended in time of peace," which demonstrates 
anew the truth of Pope's assertion: "A little learning is a dangerous 
thing," which properly interpreted means that a smattering of expert 
knowledge in the hands of an inexpert is a dangerous thing. And so it is. 
Nevertheless, in deference to the petitioner's insistence, a ruling will be 
made on his petition for review. 

I t  should be noted, perhaps, as pointed out in the answer to the peti- 
tion filed here, that while charged with three capital crimes, the peti- 
tioner was allowed to plead guilty to lesser offenses under these indict- 
ments, and this after full consideration on the part of all concerned. 
Hence, the contention is made that the appointment of counsel for the 
petitioner was a matter resting in the sound discretion of the trial oourt, 
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and that no violation of any of his rights has been made to appear. 8. V .  

Hedgebeth,  supra. 
However this may be and whatever the merits of the matter, i t  could 

avail the petitioner naught to review the judgment of Judge Burney 
dismissing the writ of habeas corpus. Such writ is inappropriate under 
our procedure to obtain for the petitioner the relief which he seeks, and 
he has been so advised. In re Steele, 220 N. C., 685, 18 S. E. (2d), 132; 
8. v. D u n n ,  159 N. C., 470, 74 S. E., 1014; 8. v. Burnet te ,  173 N. C., 
734, 91 S. E., 364. Not only is this so under the apposite decisions, but 
it is also provided by G. S., 17-4, that "application to prosecute the writ 
shall be denied . . . (2) where persons are committed or detained by 
virtue of the final order, jrdgment or decree of a competent tribunal of 
civil or criminal jurisdiction, or by virtue of an execution issued upon 
such final order, judgment or decree." In  r e  Schenclc, 74 N .  C., 607. 

I t  follows, therefore, that the petition for review must be dismissed. 
Mr. Ehringhaus is relieved of any further duty under his appointment 

here. He has diligently investigated the law, advised the petitioner of 
his rights, cautioned him in respect of the potential risks involved, filed 
certified copies of the records in the case, served notice on the Attorney- 
General, and he further signifies his willingness to comply with any 
additional request, albeit he has received no compensation for his services. 
Nothing has been overlooked and full consideration has been given to 
every phase of the matter. 

Certiorari denied. 

IN RE McKNIGHT (STATE v. McKNIGHT). 

(Filed 13 October, 1948.) 
1. Burglary 14- 

Burglary with explosives is punishable as for burglary in the second 
degree, which is by imprisonment for life or for a term of years in the 
discretion of the court. G. S., 14-57; G. S., 14-52. 

2. Criminal Law § 81 (c )  4- 
Defendant cannot be prejudiced by an inadvertence relating to a count, 

the punishment for which is not in excess of that imposed on another 
count upon which alone judgment was entered. 

3. Habeas Corpus § S- 
Where habeas corpus is issued on the ground that the punishment im- 

posed was in excess of that permitted by law, and it appears that the 
punishment imposed was within the statutory limits, petition for  certiorari 
for review of the judgment on the return of the writ of habeas corpus will 
be dismissed, since review could avail petitioner naught. 
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PETITION by Carl McKnight for certiorari to review judgment on 
return to writ of habeas corpus. Petition filed 23 September, 1948. 

No counsel for petitioner. 
Attorney-General McMullan and Assistant Attorney-General Moody 

for the State. 
R. Brooks Peters, Jr., for State Highway and Public Works Commis- 

sion. 

STACY, C. J. The petitioner was convicted at  the February Term, 
1946, Caldwell Superior Court, of burglary with explosives and larceny. 
The judgment imposed was, that he be confined in the State's Prison at  
hard labor for not less than 25 nor more than 35 years. The validity 
of the trial was upheld on appeal at  the Fall  Term, 1946, reported 
27 November, S. v. McKnight, 226 N. C., 766, 40 S. E. (2d), 413. 

Thereafter, at  the January Term, 1947, Caldwell Superior Court, the 
petitioner moved for a new trial on the ground of newly discovered 
evidence. After hearing duly held, this motion was denied. The peti- 
tioner was thereupon committed to the Central Prison at  Raleigh, where 
he has since been serving his sentence. 

I n  July, 1948, he applied to the resident judge of the Seventh Judicial 
District, Honorable W. C. Harris, for a writ of habeas corpus, which 
was issued and heard, and judgment entered upon return thereof, 22 
July, 1948, remanding the prisoner to the custody of the Prison au- 
thorities. 

The petitioner applies here for certiorari to review the judgment on 
return to the writ of habeas corpus, alleging that his sentence is in excess 
of that allowed by law. 8. v. Lawrence, 81 N.  C., 522; S. v. Green, 85 
N.  C., 600. The petitioner seems to think that he was tried for a non- 
burglarious breaking and entering in violation of G. S., 14-54, under 
which he could not be imprisoned for more than 10 years in the State's 
Prison. I n  this he is mistaken. He was convicted of burglary with 
explosives-the first and only count in the bill pertaining to breaking 
and entering the Post Office at  Kings Creek. 

I t  is provided by G. S., 14-57, that a conviction of burglary with 
explosives shall be punishable as for burglary in the second degree, as 
provided in G. S., 14-52. Under this latter statute, burglary in the 
second degree is punishable by imprisonment in the State's Prison for 
life, or for a term of years, in the discretion of the court. 

I t  is recited in the judgment on return to the writ of habeas corpus 
that the prisoner was convicted on all three counts in the bill of indict- 
ment, and the record certified to the Prison authorities shows this to be 
so. But, on the trial, the third count in the bill was withdrawn from 
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t h e  jury's consideration as  appears  in the  case reported in 226 N. C., 766, 
40 S. E. (2d) ,  413. However, n o  harm has resulted f r o m  the inad- 

vertence, as  only one judgment  was entered, which was on the first count. 

It could avai l  t h e  petitioner naught  to  review the judgment  on re tu rn  
t o  t h e  wr i t  of habeas corpus. I n  r e  Steele, 220 N.  C., 685, 18 S. E. (2d), 
132; I n  re Tay lor ,  ante, 297. Hence, his  petition will be dismissed. 

Certiorari denied. 

MRS. ELIZABETH MAcCLURE, ADMINISTRATOR OF THE ESTATE OF DOUGLAS 
MA~CLURE, DECEASED. v. ACCIDENT AND OASUALTY INSURANCE 
COMPANY O F  WINTERTHUR, SWITZERLAND, A CORPORATION. 

(Filed 13 October, 1948.) 
1. Insurance § 48- 

When the policy provides coverage while the car insured is  being driven 
with insured's permission by another in the prosecution of insured's busi- 
ness, such driver stands in the same relation to the injured person a s  the 
named insured in regard to liability on the policy. 

2. Insurance § 44c- 
Where i t  appears that insured's agent gave insurer notice of the acci- 

dent shortly after it  occurred, and that  insurer investigated the accident, 
knew of the institution of action against insured, and employed counsel 
to defend that  snit, the defense that insurer had not been notified of the 
accident in  the manner stipulated in the policy is not available. 

3. Insurance § 44d- 
Provision in a liability policy for co-operation by insured in preparing 

and prosecuting the defense to an action by the injured party is material, 
and substantial breach of this provision by insured would defeat recovery 
on the pol ic~.  

4. Evidence § 6 
The burden of proving an affirmative defense is on defendant. 

5. Insurance g 44d- 

After notice to the insurer of the accident, non-co-operation by insured 
in the preparation and prosecution of the defense to an action instituted 
by the injured party against insured, constitutes an affirmative defense to 
liability on the policy, regardless of whcther the policy designates the co- 
operation clause a condition precedent, since such matters relate to conduct 
of insured subsequent to the accident matnring the liability. 

6. Same- 
Breach of the co-operation clause in the policy of liability insurance 

must result in  detriment to insured in performance of i ts  obligation to 
defend an action instituted by the injured person against insured in order 
to constitute a defense to liability on policy. 
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Defendant cannot be entitled to nonsuit on an affirmative defense upon 
evidence offered by him, but nonsuit on an affirmative defense is proper 
only when plaintiff's evidence establishes the defense, since regardless 
of the weight and clarity of defendant's evidence upon the issue, the credi- 
bility of the evidence remains for the determination of the jury. G .  S., 
1-183. 

8. Insurance 9 50- 
Execution on judgment obtained against insured by the party injured in 

an accident was returned nulla bona, and the person injured instituted 
this action against insurer on a policy of liability insurance. Held: Non- 
suit on insurer's evidence of breach of the co-operation clause by insured 
was error, since such breach constitutes an affirmative defense with the 
burden of proof thereon upon insurer. 

PLAINTIFF'S appeal from Sink, J., Regular January Term, 1948, 
BUNCOMBE Superior Court. 

This action to recover damages for the personal injury and death of 
plaintiff's intestate, was brought against the defendant Company on an 
accident or casualty insurance policy issued to one Dewey Delph with 
respect to injury or damage caused in the use of a LaSalle sedan owned 
by him. Delph was the proprietor of a carnival, or show, known as the 
"Blue Ribbon Shows," traveling in North Carolina, Virginia, Tennessee, 
and other southern states, with headquarters in Atlanta, Georgia; and 
was, at  the time of the accident giving rise to the suit, showing in Ashe- 
ville, Korth Carolina. At the time of the injury the offending auto- 
mobile was being driven on the streets of Asheville by William F. Spence, 
a member of the shorn personnel, with the permission of the owner, 
Delph. The deceased, a small child, was fatally injured in a collisioli 
with the car so driven, on the 17th day of October, 1945, and died a few 
hours thereafter. 

Delph notified defendant's Atlanta agent of the accident October 19 
following, and in turn the latter notified defendant's district claim repre- 
sentative, Barnette. C. V. DeQault, claim agent at Asheville, was 
authorized to make investigation and take the matter in charge. Suit 
was begun October 1, 1946, and service was made on the Commissioner 
of Motor Vehicles under G. S., 1-105, October 14; and I f .  D. Kauffman, 
as purported agent in behalf of Spence, receipted registered notice thereof 
a t  Nashville, Georgia, October 24. The defendant employed Messrs. 
Smathers & Meekins of Asheville in behalf of Delph and Spence, to 
defend the action against them. Through these and other agencies the 
present defendant made continuous efforts to locate either or both of the 
defendants by letters written to each of them and by inquiries of persons 
thought likely to know their whereabouts or to be acquainted with the 
itinerary of the show. These efforts were unsuccessful as far as Spence 
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was concerned until a registered letter mailed to him at his home, Wythe- 
ville, Virginia, and there receipted for him by a purported agent, reached 
him April 7, 1947, at  Brunswick, Georgia. 

Meantime numerous letters had been written from time to time in 
which the necessity for filing answer to the suit was stressed and the 
failure to co-operate and its consequences both upon the suit and uppn the 
attitude of the Company toward the suggested failure to co-operate ac- 
cording to the terms of the policy. Many of these letters were returned 
undelivered. Meantime, counsel for the plaintiff in that suit, Messrs. 
Williams & Rillianls, at  the request of the defense attorneys, agreed to 
an extension of time to file answer; and finally, at the request of defense 
counsel, consented that the latter might file an unverified answer, and 
that the time should be extended until April 7. Such an answer had 
been prepared by defense counsel some time in March. 

On April 7 ,  1947, Messrs. Smathers & Meekins, not having heard 
from Spence, filed a motion to be permitted to withdraw as counsel, 
which motion was suppo&ed by an affidavit reciting in detail the history 
of the case, the numerous attempts made to locate the client, reciting the 
provisions in the policy relative to co-operation as a condition precedent 
to  its recovery, and requesting the court to find the facts. The Insurance 
Company had suggested withdrawal by letter of March 25,-"and then 
it shows on the Court Record that we have done everything within our 
power to locate Spence and have him verify his answer and co-operate 
with his insurer." 

Permission at that time was declined and was not granted until 
May 12, following, at which time Judge Grvyn allowed the motion, mak- 
ing the requested findings of fact. This entire proceeding, including the 
findings of Judge Gwyn, was offered in e~idence by the defendant and 
admitted over plaintiff's objection. 

I n  response to the letter received by Spence at  Brunswick, Georgia, 
April 7 ,  he telegraphed Messrs. Smathers & Meekins on April 8 that he 
had received the letter the night before too late to answer by Western 
Union and could not communicate by telephone because of the strike, 
and asked to know what they wanted him to do. To this counsel replied 
by wire, stating that they had filed a motion to withdraw from the case 
and would take no further action unless assured that he would keep 
them advised every two weeks where he could be reached the following 
two weeks and that he would come to the trial; that if he agreed to do 
that he must "sign and return the answer as  explained in our letter of 
March 7, or if not available, will prepare and forward another, provided 
you act at  once and will co-operate from here on." The signed, verified 
answer was received by defense counsel on April 16. The record does 
not disclose that counsel did anything in the matter after Iocating Spence 
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except press the motion to withdraw which, as stated above, was granted 
on May 12. 

~ e a k w h i l e ,  judgment by default and inquiry was signed April 11, 
and upon the inquiry of damages judgment was rendered against Spence 
for $11,000. Execution was issued on this judgment and returned nulla 
bona; the judgment, execution and return were manifested in evidence. 

The policy contains the following provisions more immediately perti- 
nent to this review and discussed in the opinion: 

"6. NOTICE OF ACCIDENT. When an accident occurs written 
notice shall be given by or on behalf of the Insured to the Company 
at its United States Head Office at  New York, N. Y., or any of its 
authorized agents as soon as practicable. Such notice shall contain 
particulars sufficient to identify the Insured and also reasonably 
obtainable information respecting the time, place and circumstances 
of the accident, the names-and address of the iniured and of avail- 
able witnesses." 

"7. NOTICE OF CLAIM OR SUIT. Coverages A and B. If claim 
is made or suit is brought against the Insured, the Insured shall 
immediately forward to the Company every demand, notice, sum- 
mons or other process received by him or his representative." 

I (  8. ASSISTANCE AND COOPERATIOR' OF THE INSURED. Coverages 
A and B. The Insured shall cooperate with the Company and, 
upon the Company's request, shall attend hearings and trials and 
shall assist in effecting settlements, securing and giving evidence, 
obtaining the attendance of witnesses and in the conduct of suits. 
The Insured shall not, except at his own cost, voluntarily make any 
payment, assume any obligation or incur any expense other than for 
such immediate medical and surgical relief to others as shall be 
imperative at  the time of accident." 

"11. ACTION AGAINST COMPANY. Coverages A and B. K O  action 
shall lie against the Company unless, as a condition precedent 
thereto, the Insured shall have fully complied with all the terms of 
this policy nor until the amount of the Insured's obligation to pay 
shall have been finally determined either by judgment against the 
Insured after actual trial or by written agreement of the Insured, 
the Claimant and the Company. 

('111. DEFINITION OF (INSURED.) The unqualified word 'Insured' 
wherever used in Coverages A and B and in  other parts of this 
policy, when applicable to such coverages, includes the Named 
Insured, and, except where specifically stated to the contrary, also 
includes any person or organization legally responsible for the use 
thereof, provided the actual use of the automobile is with the per- 
mission of the Named Insured." 
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There were numerous exceptions on the part of the plaintiff as to the 
exclusion of the evidence offered by him and to the admission of evidence 
offered by the defendant. They are omitted except as noted in  the 
opinion. 

At the conclusion of the plaintiff's evidence and again a t  the conclu- 
sion of all the evidence, the defendant demurred to the evidence and 
moved for judgment as of nonsuit, which was allowed, and the plaintiff 
appealed. 

Williams dZ Williams for plainti f ,  appellant. 
Harkins, V a n  Winkle  & Walton for defendant, appellee. 

SEAWELL, J. Preliminarily we should observe that under the defini- 
tion of "insured" in the above quoted clause of the policy, Spence, oper- 
ator of the LaSalle automobile by permission of the owner, is as much 
entitled to the benefit of the insurance as the "named insured," Delph, 
and stands in the same relation to the   la in tiff in the procedure for 
ultimate recovery. 

The defense that the insurer had not been notified of the accident or 
of the institution of the suit against him is not tenable. Delph had 
promptly notified agents of the Company of the occurrence and they, 
together with claim adjuster DeVault, were immediately and actively 
employed in the investigation of the accident soon after i t  occurred. 
The record shows that the defendant was aware of the institution of the 
suit and immediately employed counsel to defend both Delph and Spence. 
I n  that capacity the counsel designated knew of the institution of the 
suit and were so conversant with the facts and with the plaintiff's claims, 
presumably as alleged in the complaint, that in an early letter addressed 
to Spence they advised him that he had a good defense, which defense 
they formulated in an answer. 

The case is distinguishable on principle from Peeler v. CasualCy Co., 
197 N.  C., 286, 148 S. E., 261, cited by the appellee, as may be seen 
from the statement of facts in that case, p. 287: "It is admitted that the 
defendant never had written notice of a collision and knew nothing about 
i t  until the trial between the plaintiff and Graham had begun." (Gra- 
ham was the insured.) 

The plaintiff does not contest the only point in  the Peeler case appli- 
cable to the case at  bar,-that a forfeiture of his rights by the insured 
through substantial breach of the co-operation clause would defeat recov- 
ery on the policy. Sears v. Casualty Co., 220 N.  C., 9, 16 S. E. (2d), 
419. There is no question here as to the validity and importance of 
clauses in liability insurance policies similar to that with which we are 
dealing, to the materiality of which appellee's counsel address many cita- 
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tions of authority. But the issue here concerns the manner in which the 
breach of the co-operation clause may be ascertained, and by which 
branch of the court i t  may be determined,-judge or jury. The cases 
cited by the appellee are not briefed to that point and mill be found to 
vary in material aspects, both factual and legal. 

The controversy narrows down to the co-operation clause in the policy 
of insurance and the propriety of nonsuit of the  lai in tiff, after a prima 
facie case had been made out, solely on defendant's evidence of its 
breach. We find no other ~lausible  ground upon which the case could 
have been taken from the jury, except upon some breach of that clause; 
and appellee's brief, in its statement of the question involved, frankly 
assumes that nonsuit was granted on that ground, and defends here upon 
that theory. 

The general rule is that the party who seeks to avoid liability by inter- 
posing an affirmative plea assumes the burden of proving his allegation 
by competent evidence before the jury. Stansbury, North Carolina 
Evidence, see. 208; RfcIntosh, Korth Carolina Practice and Procedure, 
see. 474; 38 C. J. S., Evidence, see. 104, 162-3-4; Pearson v. Pearson, 
227 N. C., 31, 32, 40 S. E .  (2d), 477; Wilson  v. Casualty Co., 210 
N. C., 585, 188 S. E., 102. 

As we are dealing with a nonsuit of plaintiff's action based upon an 
affirmative defense set up by the defendant while the burden of proof 
with respect thereto rested upon him, it is well to say that we are adver- 
tent to the fact that the policy names compliance with all its terms 
a condition precedent to the maintenance of the suit. I n  passing 
i t  may be observed that the defendant made no objection to the pleading 
in that respect, and voluntarily undertook to prove its affirmative defense 
in avoidance of liability. 

The designation of the condition as a condition precedent does not 
necessarily vary the court procedure or the rules of evidence which 
places the burdm of proving an affirmative defense upon the party 
making it, especially where the condition relates to the conduct of the 
insured subsequent to the accident maturing the liability. The rule 
applies to that which is "affirmative in substance and not necessarily in 
form." Stansbury, North Carolina Evidence, see. 208; W a l k e r  v. Car- 
penter, 144 N .  C., 674, 57 s. E., 461; TVilliarns v. Ins. Co., 212 N.  C., 
516, 193 S. E., 728; W d s o n  u. Casualty Co., supra. 

By the great weight of authority the rule is specifically applicable 
where the breach of the co-operation clause in insurance policies simi- 
larly worded is pleaded and relied upon by the insurer; and the burden 
of proof carries the issue to the jury. 

I n  General Casualty & S u r e t y  Co. v. Kierstead, 67 F. (2d), 523, 525, 
the Court stated the principle thus: "The condition of the policy requir- 
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ing co-operation by the insured is in the nature of a condition precedent 
to liability on the company's part for the loss growing out of a claim 
with the disposition of which the insured's co-operation is demanded," 
but further says, "The defense is an affirmative one pleaded by the de- 
fendant, and the burden of proof was upon it. Francis v. London Gum-- 
antee & Accident Co., 100 Vt., 425, 138 A., 780; Cowell v. Employers' 
Indemnity Corp., 326 Mo., 1103, 34 S. W. (2d), 705; Conroy v. Com- 
mercial Casualty Ins. Co., 292 Pa., 219, 140 A., 905; United States 
Fidelity & Guaranty Co. v. Remond, 221 Ala., 349, 129 So., 15." 

The attempt by mere nomenclature to convert what is really a promis- 
sory warranty into a condition precedent is dealt with in Williston on 
Contracts, Vol. 3, sec. 6678, p. 1919 : 

"The application of this principle to insurance policies is fre- 
quent, and the law has been thus stated: 'Those clauses usually 
contained in policies of insurance, which provide that the policy 
shall become void, or its operation defeated or suspended, or the 
insurer relieved wholly or partially from liability, upon the 
happening of some event, or the doing, or omission to do some act, 
are not in any proper sense conditions precedent. I f  they may 
properly be called conditions, they are conditions subsequent, and 
matters of defense, which, together, with their breach, must be 
pleaded by the insurer to, be available as a means of defeating a 
recovery on the policy; and the burden of establishing the defense, 
if controverted, is, of course, upon the party pleading it.' " 

I t  is to be observed that in substance the plea relates to conduct of the 
insured after the liability on the policy has matured by reason of the 
accident. I t  is not questioned that liability on the policy matures upon 
the happening of the accident; and the rights of the insured attach 
subject to be defeated by substantial failure to co-operate in a matter 
essential to the defense. Blashfield, Automobile Law, Vol. 6, sec. 4071, 
p. 111 ; Pennsylvania C'asualty Co. v. Phoenix, 139 F., (2d), 823 ; Dunn 
v. Jones, 53 P. (2d), 918, 143 Kan., 218; Fallon v. Mains, 19 N. E.  
(2d),  68, 302 Mass., 166. 

"The liability insurer clsiming the forfeiture by the insured's breach 
of the co-operation clause has the burden of proof in that respect"; 
Appleman, Insurance Laws and Practice, Vol. 8, sec. 4787; and, ('What 
constitutes co-operation or lack thereof is usually a question of fact for 
the jury"; 21 ibid., sec. 12277; "The burden is upon the liability insurer 
to prove its alleged defense of lack of co-operation by the insured.'' See 
cases under note 32. 

I f  the insurer relies on a substantive defense reserved in f i e  policy, 
the defense becomes an affirmative one and the case is for the jury. 
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"Whether or not in any particular instance the insured has so far failed 
to give the co-operation in and about the defense of the action which is 
contemplated by the co-operation clause i n  the policy will ordinarily be 
a question of fact determinable by the jury." Blashfield, Automobile 
Law, Vol. 6, see. 4059, p. 73. See cases under note 72. 

While there is some contrary authority, the better reasoned cases hold 
that the failure to co-operate in any instance alleged must be attended 
by prejudice to the insurer in  conducting the defense. Blashfield, Auto- 
mobile Law, Qol. 6, see. 4059, p. 78. 

The clause cannot be interpreted in  a way that would make i t  a mere 
device to entrap the insured, or a technicality so arbitrarily weighted 
that, without detriment to the insured in the performance of its obliga- 
tion to defend, i t  wipes out that obligation, which is the essence of the 
contract, and a duty wholly suirendered to the insurer by its terms. We 
are unable to adopt a theory so opposed to substantial justice. Levy v. 
Indemnity Insurance Co. of Nor th  America, 8 So. (2d), 774, La. Appls.; 
Associated Indemni ty  Gorp. v .  Davis, 136 F. (2d), 71 ; Pacific Indemnity 
Co. v. McDonald, 107 F. (2d), 446; 131 A. L. R., 208; State Automobile 
Mutual  Ins. Co. of Columbus, Ohio, v. Y o r k ,  104 F. (2d), 730 (cer- 
tiorari denied), 308 U. S., 591, S Cal. App. (2d), 532 (failure to attend 
t r ia l ) ;  Rochon v .  Preferred Accident Ins.  Co. of N .  Y., 161 A,, 429, 
118 Conn., 190. 

I n  Hedgecock v .  Ins.  Go., 212 N .  C., 638, 641, 194 S. E., 86, we find: 
"A judgment of nonsuit is never permissible in favor of the party having 
the burden of proof upon evidence offered by him," citing Wharton  v. 
Ins. Co., 178 N. C., 135, 100 S. E., 266; S p m i l l  v. Ins. Co., 120 N.  C., 
141, 27 S. E., 39; Baker v. Ins. Co., 168 N.  C., 87, 83 S. E., 16;  Thaxton  
v .  Ins. Co., 143 N .  C., 34, 55 S. E., 419; Parker v. Ins. Co., 188 N.  C., 
403, 125 S. E., 6. "There is but one exception to this rule," says Mr. 
Justice Barnhill for the Court in the main case cited, "When the plain- 
tiff offers evidence sufficient to constitute a prima facie case in an action 
in which the defendant has set up an affirmative defense, and the evi- 
dence of the plaintiff establishes the truth of the affirmative defense as a 
matter of law, a judgment of nonsuit may be entered." 

I n  the absence of such evidence or admissions on the part of the plain- 
tiff it does not matter how clearly the matter appears in the evidence of 
the defendant, decision is not thereby shifted to the court as a matter of 
law, since the question of credibility still remains; 0. S., 1-183, and 
cases cited. 

I t  is the practice of this Court to refrain, as far as it may without 
destroying the clarity of opinion, from comment on the evidence when 
the case is sent back for a new trial-a rule that cannot always be 
strictly observed when the question involved is a nonsuit upon demurrer. 
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W e  believe, however, t h a t  t h e  case under  review calls f o r  a n  observance 
of t h e  rule. W e  have refrained f r o m  passing upon  t h e  objections to  the  
evidence because the  same si tuat ion m a y  not recur, bu t  t h e  want  of 
specific discussion has n o  other significance. W e  find nothing i n  it, 
however, which would justify the  lower court  i n  nonsuiting the  plaintiff 
solely upon t h e  evidence of defendant who has made  a n  affirmative 
defense with respect to  which t h e  burden of proof still  rests upon him. 
T h e  case should have gone t o  t h e  jury. 

T h e  judgment of nonsuit mus t  be reversed and  the  cause remanded f o r  
t r i a l  i n  i ts  regular  course. 

Reversed. 

F R E D  HENDERSON AND J. B. HENDERSON. D/B/A HENDERSON 
FLOWER SHOP, v. EDWIN GILL, COMMISSIONER OF REVENUE OF NORTH 
CAROLINA. 

(Filed 13 October, 1948.) 

1. Taxation § 34: Estoppel § 10-The sovereign cannot be estopped in the 
performance of a governmental function. 

Plaintiff florists were advised by a collector of the Department of 
Revenue that sales of flowers grown on their own land were not subject 
to sales tax. Subsequently the Department of Revenue forced payment 
of sales tax on such sales and plaintiffs entered this suit to recover the 
tax paid under protest. Held: Even though plaintiffs are  unable to  collect 
sales tax from the purchasers on the past traiisactions and under the 
statute were merely agents for the collection of the taxes, and even though 
the acquiescence of the Commissioner of Revenue in the sales tax reports 
should be considered equivalent to an administrative interpretation of the 
statute, the State is not estopped by the misdirection and laches, since the 
collection of taxes is a governmental function and plaintiffs' agency in the 
collection of the taxes was one of law with fixed liability to account for 
the tax imposed. 

2. Taxation § Ic- 
Classification of businesses and transactions for taxation are  unassail- 

able when the description of the classes is reasonably definitive and clear 
and the classification is reasonable and not arbitrary. 

3. Taxation § 38c- 

In  an action to recover taxes, paid under protest, the taxing statute will 
be construed strictly against the taxing agency in the enumeration of 
classes subject to  the tax, but the burden is upon the taxpayer to show 
that  he comes within an exemption or exception. 

4. Taxation 8 30- 

Flowers grown upon the vendors' own land are  farm products within 
the meaning of the exemption of such products from the N. C. Sales Tax. 
G.  S., 105-169 1. 
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Plaintiffs operated a florist shop and sold therein flowers grown by 
themselves on their own land and also flowers purchased from whole- 
salers. Held: The sale of flowers grown by them on their own land is not 
exempt from the N. C. Sales Tax, since even though such flowers be 
regarded as farm products, such sales were made by plaintiffs in their 
character and capacity as florists and not as farmers or producers. G. S., 
105-169 1. 

PLAINTIFFS' appeal from Moore, J., June Term, 1948, WILKES Supe- 
rior Court. 

I n  this action the plaintiffs seek to recover back taxes paid the defend- 
ant under protest under circumstances set forth in the agreed statement 
of facts upon which the case was heard. These may be summarized 
as follows : 

The plaintiffs are partners doing business under the trade name "Hen- 
derson Flower Shop." They were required to make reports on sales 
previously made by them. The sales were of flowers partly raised by 
them in a hot house, or green house, of their own, and upon land culti- 
vated by plaintiffs, some sold as cut, and some after fabrication or shap- 
ing in the form of wreaths and designs, and partly flowers bought at  
wholesale and retailed through the shop. 

The first report of plaintiffs' sales was made in March, 1946. At that 
time the books of plaintiffs were opened to defendant's auditor and 
collector, and a full disclosure was made of plaintiffs' sales, the manner 
of acquisition of their stock, and all other matters necessary to de- 
termine the taxes due the State on said sales. 

The plaintiffs were then advised of the amount of taxes due, and the 
method by which the computation had been made to arrive at  the taxes 
due. Plaintiffs were advised that they were not liable for sales tax on 
flowers sold as cut from the green house and cultivated area, and were 
not IiabIe to be taxed on the labor and service entering into the cost price 
of the fabricated flowers; were liable for the tax on retail sale of flowers 
bought from others at  wholesale, but not, however, on the service and la- 
bor that entered into the retail cost. The said agent found that the 
plaintiffs were liable for tax on 40 per cent of the total sales and were 
not liable on 60 per cent, and computed the tax which plaintiffs paid. 
Plaintiffs were thereupon instructed that they should hereafter report 
their sales on that basis, using as a model the report made out by him. 
At the stated times they were required to make their reports, from May, 
1945, down to and including the last report in  1946, all of plaintiffs' 
reports were prepared and made according to these instructions-every 
report showing that plaintiffs were paying three cents sales tax on 40 
per cent of their sales and were paying no tax on 60 per cent of their 
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sales, which continued to represent the tax due on the basis of the in- 
struction. 

The plaintiffs contend that they are not liable for the tax on sale of 
flowers as cut from the greenhouse, and raised by them through cultiva- 
tion of their own soil, nor upon the labor and service of making into 
wreaths or designs of these or flowers bought at wholesale, and that they 
have paid all subs  due the State in sales tax liability as the same became 
due, and owe the State nothing on their demand for delinquent taxes, 
which they, nevertheless, paid under compulsion and are justly entitled to 
recover back. They plead further that because of the advice and in- 
structions given them by defendant's agent, which they followed, they are 
now unable to collect the three per cent tax from their customers. 

They further contend upon the foregoing facts that because of mis- 
leading advice and instructions given the plaintiffs by defendant's agent 
whereby they are deprived of the opportunity to collect sales tax from 
purchasers as required by law, and by reason of laches in the matter of 
collection, defendant is estopped from the collection of the said tax. 

The controversy was submitted to Judge Moore for hearing and deci- 
sion without a jury. Judge Moore adjudged that plaintiffs recover 
nothing. Plaintiffs appealed. 

W .  H. McElzuee for plaintif, appellant. 
Attorney-General McMullan and Assistant Attorneys-General Tucker 

nnd Abbott for the State. 

SEAWELL, J. The plaintiffs, having paid the tax under protest, base 
their right of recovery back upon either of two propositions: (a )  That 
under the facts of this case the defendant is estopped from collection of 
the taxes now classified as delinquent because of the misdirection and 
laches of the collecting agency; and (b) that they were and are in fact 
and law not liable for the tax on the items of sale excluded by the 
Revenue Department's auditor and agent, these being of the same char- 
acter as now taxed. 

1. From the stipulated facts it appears that the first report of sales 
made by the plaintiffs was formulated by an official auditor from the 
Revenue Department on a full disclosure of sales previously made, and 
with a knowledge of the sources and manner of acquisition of the prod- 
ucts and materials sold. 

I t  may be conceded that since the original report prepared by the 
auditor and subsequent reports made upon the same basis came to the 
Department in due time and, presumptively at least, received the atten- 
tion of the Commissioner, who is imprimis charged with interpretation of 
the statute as an administrative duty; and if the reports were sufficiently 
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analytical to show the incidence of the tax and its basis according to the 
audit and instruction given these taxpayers, it might be inferred that 
the exemptions or non-liability as to certain items were the subject of 
an administrative ruling, or are to be so considered, regardless of any 
defect in the authority of the agent to bind the Commissioner. But that 
is not enough. 

The case of plaintiffs has an appeal stronger than that which usually 
supports a plea of estoppel. The official representations made to them 
are now conceded to have been incorrect and misleading and because of 
the multitude of the transactions and want of any record of the pur- 
chasers they were thus deprived of the opportunity to collect the three 
per cent tax on sales made on products they were advised were exempt. 
Moreover, i t  must be noted that these plaintiff merchants were statu- 
tory agents for the collection of the tax on sales which were definitely 
imposed upon the consumer, and their responsibility arises on the assump- 
tion that they must so collect. 

These facts, however potent in creating an estoppel in ordinary trans- 
actions between individuals, do not estop the State in the exercise of a 
governmental or sovereign right. Taylor v. Shufford, 11 N .  C., 116; 
Candler v. Lunsford, 20 N. C., 542; X. v. Bevers, 86 N. C., 588; 8. v. 
Finch, 177 N .  C., 599, 99 S. E., 409; Bigelow on Estoppel, p. 372. 

Although some other jurisdictions, on considerations regarded as more 
practical, if not more just, view the matter differently, the majority view 
seems necessary to prevent a chaotic condition and endless dispute in the 
collection of taxes and is so deep-rooted in our system that we are not 
at  liberty to depart from it on the mere occurrence of a hard case. 

The action here is against the State, by statutory permission; 0. S., 
105-406. The imposition and collection of taxes are, of course, govern- 
mental functions; and the State cannot, by the conduct of its agents be 
estopped from collecting taxes lawfully imposed and remaining unpaid; 
and under the law as we understand i t  neither can their conduct or advice 
create an estoppel against the State by these retail merchants on the 
theory of their mere agency since they are the agent of the law, with a 
fixed liability to account for the tax imposed. Walgreen Co. v. Gross 
Income T a x  Division, 75 N .  E.  (2d), 784 (Ind.) ; Commissioner oJ 
Corporations and Taxation v. St. Botolph Club, 321 Mass., 269, 72 N. E. 
(2d), 518; People v. Minuse, 70 N .  Y. S. (2d), 426; 31 C. J. S., Estop- 
pel, see. 147; 19 Am. Jur., Estoppel, see. 166; 51 id., Taxation, see. 966. 

2. A more interesting, if not more serious, question is mooted with 
respect to the actual liability of the plaintiff for the tax on the items 
excluded by the auditor from his computation,-and especially the sale 
of flowers as cut from the nine acres or the greenhouse of plaintiff3 
where they were cultivated and grown by the plaintiffs themselves. 
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The sales tax statute, after defining retail merchants,--(G. S., 
105-167 (6)),-and imposing the three per cent tax generally on sales 
(G. S., 105-168 (b ) ) ,  provides the following exemption (G. S., 105-169 
(1)) : "Sales of products of farms, forests, mines, and waters when such 
sales are made by the producers in their original or unmanufactured 
state." 

The appellee contends, with citation of authority, that a valid distinc- 
tion for upholding the tax exists in the fact that the sales in this instance 
were made in pl&intiffs' character and capacity as florists and not as 
farmers or priducers, contending that their operations in producing, 
if farming, were subordinate or incidental and the products constitutad 
merely a source of supply for their mercantile business as florists. 

Acting within the limits of our Constitution, a large field is afforded 
the Legislature in its choice of subjects for taxation. When these sub- 
jects are segregated by descriptions or definitions with reasonable clear- 
ness,--the classification reasonable and the distinctions made not arbi- 
trary or capricious,-the imposition of the tax is not assailable. S. v .  
Williams, 158 N. C., 610, 73 S. E., 1000; Snyder v. Maxwell, 217 N.  C., 
617, 9 S. E. (2d), 19; Leolzard v.  Maxwell,  216 N .  C., 89, 3 S. E. (2d), 
316; 51 Am. Jur., Taxation, see. 173, p. 231. As to the incidence of the 
tax where i t  is imposed upon a general class, as in the present instance 
retail merchants, the law is construed more strictly against the agency 
imposing the tax, and in favor of the taxpayer. But where the coverage 
is challenged by virtue of an exemption or exception, the burden is upon 
the challenger to bring himself within the exemption or exception. ,4 
want of clarity in describing the general class or in defining the exempted 
class often causes confusion, from which the present case is not free. 

Perhaps the best aid to the interpretation of the exempting clause 
lies in its over-all meaning and purpose. The large field which i t  is 
intended to cover, that is to encourage cultivation of the soil upon which 
the life of the race depends, and secure an adequate supply of farm 
products for the welfare and comfort of man; and it is not to be sup- 
posed that the lawmakers intended to withdraw from the comprehensive 
wording of the statute the cultivation and sale of flowers because their 
appeal is only to the esthetic sense, for which non  curat lex. The culture 
of the human race, no matter how tall the tree, or magnificent its flower- 
ing, has its root in the soil; and flowers are within the appreciation 
vhich makes it up. The gladiolas, dahlias and peonies cut from plain- 
tiffs' nine acres and the more aristocratic roses, carnations and, perhaps, 
orchids taken from the quarter-acre enclosed in glass, must, we think by 
common acceptation, stand on the same footing as other farm products, 
just as the tulips grown on more extended farms in our County of Beau- 
fort unquestionably do. 
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The contention is that the sales of the plaintiffs are taken out of the 
exception by reason of the fact that the flowers were sold by them not as 
farmers or ~roducers  but as tradesmen under the name of "Xenderson 
Flower Shop" and in their ordinary business as florists. I t  is to be 
noted that we have no occupational tax on florists and must, therefore, 
resort to the popular conception of that term. Webster's dictionary 
defines i t  as "a cultivator of, or dealer in, ornamental flowers or plants.'' 
We assume that the defendant must be2referring to the fact that the 
plaintiffs ''major" in this activity rather than as farmders or producers; 
and the appellee points out, and cites persuasive authority to the effect, 
that where the product is produced incidentally as a supply to the main 
business the right to the exemption is lost. See infra. 

I t  is an open question as to the exact meaning to be given "in its 
original state." A pig prepared for market is certainly not in its original 
state when dismembered and sacked; and the transition from pork to 
Smithfield ham is assisted by skill of as fine a quality as that employed 
in many manufactures; and the weaving of flowers into a wreath or 
design is not the real test of the tax imposition. How far the duality of 
occupation may be relied upon to justify the tax upon a sale through u 
shop devoted solely to trade carried on by the producer does not seem 
to have been passed on by our own Court and i t  leads us to the question 
whether the distinction is intended by the statute, well founded and 
reasonable. 

I t  must be conceded, we think, that the weight of authority sustains 
the position taken by the defendant; and if there is any lack of pro- 
priety in the imposition of the tax it must be the subject of legislative 
rather than judicial action. 

We have collateral authorities cited on both sides of the question but; 
some have a more direct bearing. I n  Curry v. Reeces, 240 Ala., 14, 
195 So., 428, we have the following: 

"Subdivision 'f' exempts 'the gross proceeds of sales of poultry and 
other products of the farm when in the original state of production, 
or condition of preparation for sale, when such sale or sales are 
made by the producer or members of his immediate family or for 
him by those employed by him to assist in the production thereof.' 
. . . The case of State v. Kennedy and Patterson, 98  N .  C., 657, 
4 S. E., 47, 48, co~ta ins  some discussion of the meaning of the words 
'products of the farm,' but we think the case of Trustees of  Rochester 
v. Pettinger, 17 Wend., 265, from the New York Court bears a 
closer analogy to the instant case and is helpful in determining the 
question here presented. There a farmer was exempt from the law 
as to sale of his meats or other products of the farm. Though the 
defendant in that case owned and operated a farm; yet he also owned 
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and operated as a regular business a butcher shop, and the holding 
was that the meat sold in the butcher shop was not within the exempt 
class though i t  came from the butcher's own farm. The court ob- 
served that his regular business was that of a butcher and the farm 
an adjunct and largely a convenience to that business and of conse- 
quence the defendant did not occupy the farm as a farmer within 
the meaning of the exemption provision, but as a butcher, saying: 
'He would occupy it, not as a farmer, but as a butcher, with a view 
the better to promote his business in that line.' " 

The Pettinger opinion goes on to say that the exemptions were for the 
benefit of the farmer as such and for none other, and not for the regular 
business carried on by the dealer. 

I n  the case at  bar we must k e e ~  in mind that the tax is im~osed with 
respect to sales made by a retail merchant and must be looked at from 
that  angle; and this should properly be the beginning of our reasoning, 
rather than with the exception. The sale was a transaction carried on 
by the plaintiffs as retail merchants through a regular place of business 
devoted to that purpose. And in considering the taxability of the sale 
the distinction made by the defendant, to wit, that the business which 
brought about the sale was that of a retail merchant and not that of a 

u 

farmer and cultivator of the soil in producing the product, does not seem 
to be an arbitrary or capricious distinction; and in view of the burden 
which rests upon the plaintiffs to bring themselves within the exception, 
we must regird it a s  a reasonable differentiation and justification for 
the tax. 

The judgment against the plaintiffs of non-recovery or dismissal 
must be 

Affirmed. 

JOHN HORTON v. THOMAS W. PERRY. JR., JOHN W, WOOD, JR., AND 

JOHN W. WOOD, SR. 

(Filed 13 October, 1948.) 

1. Pleadings § 2: Trial 11- 

The consolidation of actions for convenience of trial is a matter resting 
in the sound discretion of the trial court, and the rules governing the 
exercise of the discretionary power of consolidation are inapplicable to 
the joinder of actions, which, while under the supervision of the court, is 
done on the initiative of the parties and is snbject to the restrictions pro- 
vided by G. s., 1-123. 

2. Pleadings §§ 2, 10- 

Defendants filing a cross-action are bound by the statutory restrictions 
relating to joinder of causes. 
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3. Same-- 
Plaintiff, riding in a wagon drawn by mules, was injured when a car 

traveling at a high speed struck the car immediately following the wagon, 
causing it to collide with the wagon. Plaintiff instituted suit against 
the drivers and owners of both cars. The owner of the car which was 
immediately following the wagon filed a cross-action for damages to his 
car against the owner and driver of the other car, who demurred to the 
cross-action. Held: The demurrer to the cross-action should have 'been 
sustained. 

4. Trial 5 11- 
Plaintiff, riding in a wagon drawn by mules, was injured a car 

traveling at a high speed struck the car immediately following the wagon, 
causing it to collide with the wagon. Plaintiff instituted suit against the 
drivers and owners of both cars. Held: A cross-action by the owner of 
the car immediately following the wagon to recover damages to the car 
against the owner who was driving the other car could not be properly 
consolidated with the plaintiff's action, since such cross-action constitutes 
an independent action between defendants unconnected with plaintiff's 
cause of action. 

DEPESDANT Perry's appeal from W i l l i a m s ,  J., Regular August Term, 
1948, CHATHAM Superior Court. 

The plaintiff complains of injury to person and property through the 
alleged joint negligence of the defendants, in a three-way collision, or 
collisions between three vehicles a t  approximately the same time. 

The plaintiff alleges, substantially, that he was driving along the high- 
way near Pittsboro, in his own wagon, drawn by two mules, and was 
followed closely,-within four or five feet-by a car owned by the defend- 
ant John Wood, Sr., and driven by John Wood, Jr., the car having been 
furnished him by the defendant John Wood, Sr., and being driven by 
his consent. I t  further alleged that the Wood automobile was followed 
by the defendant Perry, driving his own car at  a high and unlawful rate 
of speed, who drove violently into the Wood car, and the impetus of the 
collision caused the Wood car to crash into the plaintiff's wagon, causing 
much injury to the same and to the draught mules, and serious injury 
to the plaintiff. Appropriate specifications of negligence were made 
respecting the conduct of each defendant operating the automobiles and 
Wood, Sr., was joined on the principle respondeat superior. 

The defendants answered, each denying his own negligence and lia- 
bility; and the defendants Wood, Sr., and Wood, Jr., interposed as a 
"second further answer and defense" a cross-action against the defend- 
ant Perry, in which they allege that Perry's negligence alone caused the 
collision, set the damage to the Wood car at  $300.00, for which Wood, 
Sr., as the owner thereof, demands judgment against Perry. 

Perry filed a motion to strike out the cross-action as irrelevant, preju- 
dicial, and improper. 
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The motion was overruled, and Perry appealed. 

W a d e  Barber and B i l l y  C .  Smith for defendant ,  appellant. 
Broughton  & Teague  for defendants,  appellees. 

SEAWELL, J. The motion of the appealing defendant to strike out the 
cross-action against him is based on the rule frequently invoked that 
only those matters germane to the cause of action asserted in the com- 
plaint, and in which all the parties have a community of interest, may 
be litigated in the same action. B r o w n  v. Coble, 76 N. C., 391; Logan  
v. Wal l i s ,  76 N.  C., 416; S f r e e t  v. T u c k ,  84 N. C., 605; B u m  v. 
Wil l iams ,  88 N. C., 159; Mitchell v. Mitchell,  96 N. C., 14, 17, 1 S. E., 
648; Montgomery  v. Blades, 217 N.  C., 654, 9 S. E. (2d), 397; Wingler  
v. Miller ,  221 N. C., 137,19 S. E. (2d), 247; B e a m  v. W r i g h t ,  222 N .  C., 
174, 22 S. E. (2d)j 270. 

Against this position the appellees argue that the rule permitting con- 
solidation of cases for the purpose of trial is applicable and should 
prevail. 

There is, of course, a substantial difference between the consolidation 
of cases for the convenience of trial and the joinder of causes of action 
for judicial determination in their combined aspect. The former is in 
the exercise of the inherent power of the court and, in applicable cases, 
in  its discretion; but this may be exercised only for the purpose of trial 
as will be found by repeated statements of the Court where the right 
has been exercised, and in that declared purpose will be found its limita- 
tions;-it cannot annul or suspend the statute relating to joinder. I n  
none of the cited cases, as far as we can discover, has there been any 
attempt to supersede statutory authority. 

Referring to consolidation in the latter sense-for convenience of 
trial,-Professor McIntosh, in his work on North Carolina Practice and 
Proced~re,  pp. 536, 539, says: 

"The Court has arranged the cases in which a consolidation may 
be made into three classes: '(1) where the plaintiff could have 
united all his causes of action in one suit, and has brought several, 
and these causes of action must be in one and the same right, and 
a common defense is set up to all; (2) where separate suits are 
instituted by different creditors to subject the same debtor's estate; 
( 3 )  where the same plaintiff sues different defendants, each of whom 
defends on the same grounds, and the same question is involved in 
each.' These may not embrace all the cases, but they serve to illus- 
trate the rule by which the court is governed in  ordering such union. 
The last class might also include actions by different plaintiffs 
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against the same defendant, where the facts are substantially the 
same." 

Cited in Abbitt v. Gregory, 201 N .  C., 577, 594, 160 S. E., 896, and in 
Peeples v. R. R., Edwards v. R .  R., Kearney v. R. R., 228 N. C., 590, 
46 S. E. (2d), 649. On page 594 will be found an extensive collection of 
authorities on the subject of consolidation, of which Fleming v. Holle- 
man, 190 N.  C., 449, 130 S. E., 171, Hewitt v. Ulrich, 210 N. C., 835, 
187 S. E., 759, and Robinson v. Transportation Co., 214 N .  C., 489, 199 
S. E., 725, are typical. But as a rule of court procedure, as we have said, 
it will not operate to annul or suspend the statute to let in litigation 
against the defendants on cross demands not related to the subject of the 
action while the plaintiff stands by merely to witness the fight. 

The integration of causes of action, which we technically know as 
joinder, is not primarily instigated by the court, but is done on the 
initiative of the parties seeking to assert and enforce their rights by final 
judgment of the court; and while under the supervision of the court it 
is not a matter of discretion but is subject to the restrictions provided in 
the statute, G. S., 1-123; and defendants assuming the role of "actors" 
are similarly bound. 

An examination of the cited authorities, many of which are collected 
in Peeples-Edwards-Kearney v. R. R., supra, makes this distinction clear ; 
and none of the cases cited attempt to evade or depart from the pertinent 
Civil Procedure statutes. I t  is notable that the cases consolidated for the 
purpose of hearing preserve their distinctiveness throughout the proceed- 
ings upon appeal and are never amalgamated in the sense contended for 
by the appellees, and thus brought into repugnance with the statute. 

The case at  bar affords no exception to the practice. Study of the 
present case will show that it does not fulfill any of the conditions above 
cited upon which even a consolidation for trial should be allowed, if that 
were of importance. An outstanding defect in factual and legal pattern 
is that the cross-action of the defendant Wood against Perry is not a 
defense against the plaintiff or necessary to a determination of the con- 
troversy the plaintiff submitted to the jurisdiction of the court. 

We have been led to a discussion of these distinctions because of the 
insistence of the appellees that the principle of consolidation is con- 
trolling in this case, either directly or by analogy. The authorities are 
uniformly against this position. Bowman v. Greensboro, 190 N. C., 
611, 130 S. E., 502; Rose v. Warehouse Co., 182 N.  C., 107, 108 S. E., 
389; Coulter v. Wilson, 171 N. C., 537, 88 S. E., 857; Bobbitt v. Stanton, 
120 N .  C., 253, 26 S. E., 817; Baugert v. Blades, 117 N .  C., 221, 23 
S. E., 179; Gibson v. Barbour, 100 N.  C., 192, 6 S. E., 766; Hulbert v. 
Douglas, 94 N.C. 128; Montgomery I> .  Blades, supra; McIntosh, Prac- 
tice and Procedure, supra; G. S., 1-222. 
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I n  Xontgomery v. Blades, supra, it is said : 

"A defendant may file a cross action against a codefendant only 
if such cross action is founded upon or is necessarily connected with 
the subject matter and purpose of plaintiff's action, and while this 
section permits the determination of questions of primary and sec- 
ondary liability and the right to contribution as between joint tort- 
feasors, it does not permit cross actions between defendants which 
are independent of the cause alleged by plaintiff." 

To the same effect is ElTulbert v. Douglas, supra. 
Upon a similar statement of facts the same result is reached in Lieb- 

hauser v. Milwaukee Electric Railway & Light Co., 180 Wis., 468, 43 
A. L. R., 870. The plaintiff in that case sued both the railway company 
and the driver of an automobile which were in collision. The driver of 
the automobile filed a cross-complaint against his codefendant, alleging 
damage to his automobile due to its negligence. Demurrer to the cross- 
complaint was sustained. The court observed: "The mere fact that the 
two occurrences were nearly contemporaneous in time in no manner 
affects the question." 

Grant v. McGraw, 228 N .  C., 745, 46 S. E. (2d), 849, cited by defend- 
ant, is distinguishable from the instant case because of the difference of 
factors entering into the decision. 

The judgment overruling the demurrer must be reversed, and the case 
remanded for trial. I t  is so ordered. 

Reversed. 

YOUSG A. MEDLIN v. L. R. POWELL, JR., AND HENRY W. ANDERSON, 
AS RECEIVERS OF SEABOARD AIR LINE RAILWAY COMPANY. 

(Filed 13 October, 1948.) 

1. Master and Servant § 27- 

The doctrine of assumption of risk, which constituted a defense under 
the Federal Employers' Liability Act except in cases where the negligence 
of the carrier consisted in the violation of some statute enacted for the 
safety of employees, 45 U. S. C. A. 54, was entirely abrogated by the 
amendment of 1939, 53 Stat., 1404, and since the amendment, assumption 
of risk in any guise o r  form is not available to the carrier as a defense. 

2. S a m e  
Since the amendment of 1939, the doctrine of assumption of risk is 

entirely immaterial in an action under the Federal Employers' Liability 
Act, and therefore the carrier's plea of assumption of risk as a plea in 
bar is properly stricken from the answer upon motion of plaintiff em- 
ployee. 



324 IX T H E  SUPREME COURT. [229 

APPEAL by defendants from Williams, J., at June Term, 1948, of 
VANCE. 

This is an action to recover for personal injuries under the provisions 
of the Federal Employers' Liability Act. 

The plaintiff alleges in his complaint, that on the 9th day of January, 
1946, he was in the employ of the defendants as a flagman and brakeman 
on one of the defendants' trains, which was being operated in interstate 
commerce; that he wns injured by the negligence of the defendants' 
engineer, who was in charge of the train. 

The defendants filed an answer denying plaintiff's allegations of negli- 
gence and pleaded the assumption of risk as a plea in bar of his right 
to recover. 

The plaintiff moved the court to strike the plea in bar from the defend- 
ants' answer, on the ground that it is not a legal defense under the 
Federal Employers' Liability Act, and evidence in support of such plea 
~ ~ o u l d  not be admissible in the trial of the action. 

The motion was allowed, and defendants appeal and assign error. 

Thos. J. Lewis, of Atlanta, Ga.; J. 111. Peace, and A. 4. Bunn for 
plaintiff. 

Pittman, Bridgers & Hicks and Murray Allen for defendants. 

DENNY, J. Since the adoption of the amendment to the Federal 
Employers' Liability Act, on 11 August, 1939, 53 Stat., 1404, 45 U;. S. 
C. A. 54, the doctrine of assumption of risk is no longer a defense in 
actions arising under the Act, if the employee's injury or death resulted 
in whole or in part from the negligence of any of the officers, agents, or 
employees of the defendant carrier. Tiller v. Atlantic Coast Line R. CO., 
318 U. S., 54, 87 L. Ed., 610, 143 A. L. R., 967. Prior to the adoption 
of the above amendment, the assumption of risk as a defense had been 
abolished only where the negligence of the carrier had been in violation 
of some statute enacted for the safety of employees. Jacobs v. Southern 
R. Co., 241 U. S., 229, 60 L. Ed., 970. 

We think the ruling of the court below is sustained by the overwhelm- 
ing weight of authority. 

I t  is said in Tiller v. Atlantic Coast Line R. Co., supra: "We hold that 
every vestige of the doctrine of assumption of risk was obliterated from 
the law by the 1939 amendment, and that Congress, by abolishing the 
defense of assumption of risk in that statute, did not mean to leave open 
the identical defense for the master by changing its name to 'non- 
negligence.' " And after discussing at  some length the difficulties courts 
have encountered in actions brought under the provisions of the Federal 
Employers' Liability Act, with particular reference to the difficulty of 
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distinguishing between contributory negligence and assumption of risk, 
the Court said: "It was this maze of law which Congress swept into 
discard with the adoption of the 1939 amendment to the Employers' 
Liability Act, releasing the employee from the burden of assumption of 
risk by whatever name it was called. The result is an Act which requires 
cases tried under the Federal Act to be handled as though no doctrine of 
assumption of risk had ever existed." 

I t  seems clear to us that if the doctrine of assumption of risk had 
never been recognized as a defense, it would certainly be improper to 
permit i t  to be so pleaded. Moreover, the identical question presented 
on this appeal, was decided in the case of Gray v .  Pennsylvania R. Co. 
(District Court S. D., N. Y.), 71 F. Supp., 683, in which the Court said : 
"In order to recover, plaintiff must prove that his injuries resulted, at  
least in part, from the negligence of one or more of defendant's em- 
ployees. I f  he makes such proof, the Act provides that assumption of 
risk is no defense. I f  he fails to make such proof, he will be nonsuited 
and whether or not he assumed the risk of his employment is immaterial. 
Therefore, this defense is insufficient in law and must be stricken." 
Likewise, in Eckenrode v. Pennsylvania R. Co. (District Court E .  D. 
Penn.), 71 F. Supp., 764, the Court held : "The Til ler  case made i t  plain 
that under the Statute every phase of the doctrine of assumption of risk 
is completely eliminated, and it must not enter into the Court's consid- 
eration either as a defense or, upon the issue of negligence, as an element 
in determining the measure of the employer's duty of care to the injured 
employee. The practical effect of the Tiller decision upon the present 
case is that, for the purpose of determining what duty of care Sunderlin 
(the acting engineer) owed to Eckenrode, the latter must be treated as 
though he were a non-employee in a position in which he had a right 
to be. However, while the fact that he was an employee in no way 
reduced the duty of care which the defendant owed him, neither did i t  
increase it." 

I n  the case of Prat t  v .  Louisiana & A. R y .  Co., 135 Fed. (2d), 692, 
the Circuit Court of Appeals, Fifth Circuit, held in an action similar 
to the one before us, "The defense of assumption of risk is not good; 
the only question is whether the carrier was negligent and, if so, whether 
that negligence was the proximate cause of Pratt's injury." 

Also, the Supreme Court of Minn. said in the case of Jacobson v. 
Chicago & AT. W.  By. Co., 221 Minn., 454, 22 N. W. (2d), 455: "In 
determining whether plaintiff was guilty of contributory negligence and 
whether, as defendant claims, his contributory negligence was the sole 
proximate cause of the accident, it is our plain duty to lay out of mind 
any question of whether he was guilty of assumption of risk, because 
that defense was entirely obliterated by the 1939 amendment of the act. 
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Crawford v. D. M. 8 I. R. Ry. Co., 220 Minn., 225, 19 N. W. (2d), 384. 
The defense of assumption of risk is not to be let in under the label of 
contributory negligence. Tiller v. Atlantic Coast Line R. CO., 318 U. S., 
54, 63 S. Ct., 444, 88 L. Ed., 610, 143 A. L. R., 967." 

I n  Perrett v. Southern. Pac. Co., 73 Cal. dpp.  (2d), 30, 165 Pac. (2d), 
751, the Court said: "There can be no doubt but that under the majority 
opinion (in the Tiller case) it is error of a most serious nature to inter- 
ject into a case, since 1939, the doctrine of assumption of risk, however 
disguised. There can be no doubt that since 1939, an employee cannot 
recover unless he pleads and proves negligence on the part of the em- 
ployer. . . . When the jury is told that defendant can be held liable only 
upon proof of negligence, the defendant has received all of the protection 
to which it is entitled. To further tell the jury that the plaintiff assumes 
the risks of injury incident to his employment when the work is being 
done in the usual and ordinary way and without negligence on the part of 
defendant and that unless there was an unusual jerk out of the ordinary 
the jury must find for the defendant, is to assume that a 'normal' jerk 
cannot be the result of negligence. That is not the law since 1939." 
Chicago Great Western, Ry. Co. v. Peeler, 140 Fed. (2d), 865. 

The authorities support the view that in actions brought under the 
provisions of the ,Federal Employers' Liability Act, where i t  is alleged 
the employee's injury or death resulted in whble or in part from the 
negligence of any of the officers, agents or employees of the defendant 
carrier, recovery depends solely on whether or not the defendant carrier 
was negligent and if so did such negligence contribute to the injury of 
the employee. I n  such cases assumption of risk as a defense, has been 
abrogated. Roberts v. United Fisheries Vessels Co., 141 F. (2d), 288; 
Stewart v. Baltimore d 0. R. Co., 137 F. (2d), 527; McGivern v. Jorth- 
ern Pac. Ry. Co., 132 F. (2d), 213; Patznsky v. Lowden, 317 Ill. App., 
613, 47 N. E .  (2d), 338; Henry v. Norton, 66 N .  Y .  S. (2d), 317; Pauly 
v. McCarthy, 109 Utah, 398, 166 Pac. (2d), 501; Tankersley v. Sou. 
Ry. Co., 73 Ga. App., 88, 35 S. E. (2d), 522; Beamer v. Virginian Ry. 
Co., 181 Va., 650, 26 S. E. (2d), 43; Francis 23. Terminal R. Assn. of 
St. Louis, 354 Mo., 1232, 193 S. W. (2d), 909; linnsas City Sou. Ry. 
Co. v. Hopson, 208 Ark., 548, 186 S. W. (2d), 946; Kansas City Sou. 
Ry. Co. v. Chandler (Texas), 192 S .  W. (2d), 304. 

The judgment of the court below is 
Affirmed. 
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E. W. WHITAKER v. MARVIN WADE, JR.  

(Filed 13 October, 1948.) 
1. Attachment § 3- 

The ancillary writ of attachment may be issued only on one or more of 
the grounds specified by statute, G. S., 1-440.3, and the grounds upon 
which it is issued must be made to appear by affidavit. G. S., 1-440.11. 

2. Attachment § 18- 
A defendant may attack the grounds of an attachment prior to the trial 

of the main issue, G. S., 1-440.36, or by allegations in his answer for 
determination upon the trial. G. S., 1-440.41. 

9. Same- 
Where defendant, in his answer, alleges the falsity of the averment in 

plaintiff's affidavit upon which attachment was issued, the issue thereon 
is properly submitted a t  the trial and, when answered in favor of defend- 
ant, the court properly dissolves the attachment and discharges defend- 
ant's surety from liability. 

4. Attachment 8 23- 
Damages for wrongful attachment may not be assessed in the trial of 

the main action regardless of whether defendant's cause be considered 
an action on plaintiff's bond or a cross-action for the wrongful issuance of 
the writ, since in neither case can the cause arise until'wrongfulness 
in the issuance of the writ has been adjudicated. G. S., 1-440.45. 

5. Same- 
Where it is determined qpon the trial of the main issue that plaintiff's 

averment upon which attachment was issued was false, defendant may 
have damages assessed for the wrongful attachment either upon motion 
in the cause after judgment or by subsequent independent action. 

APPEAL by plaintiff from Edmundson, Special Judge, May  Term, 1948. 
Modified and affirmed. 

Civil action to recover on open account for merchandise sold and 
delivered in  which an  ancillary warrant  of attachment was issued. 

Plaintiff instituted this action to  recover $1,856.25, with interest, 
alleged to be due on open account. A t  the same time he sued out a 
warrant  of attachment. The affidavit upon which the warrant  was issued 
avers that  defendant, a resident of this State, "is about to remove his 
property from the State with intent to  defraud his creditors . . ." R e  
filed attachment bond in the sum of $500.00. The sheriff levied upon one 
Fruehauf trailer and one 1945 Autocar tractor. Thereupon defendant 
filed his bond in the sum of $2,000, conditioned as required by statute, 
and the property seized was returned to him. 

The defendant in his answer denies tha t  he was about to remove his 
property from the State with intent to defraud his creditors and alleges 
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that plaintiff's affidavit was false and fraudulent and made for the pur- 
pose of injuring defendant and his good name; that the warrant of 
attachment was wrongfully issued; and that the seizure of his property 
was wrongful and unlawful. He  prays judgment in the sum of $2,000. 

When the cause came on for trial in the court below, issues were sub- 
mitted to and answered by the jury as follows: 

"1. I n  what amount, if anything, is the defendant indebted to the 
plaintiff? 

"Answer: $1,425.00 with interest from the 25th day of January, 194'7. 
"2. At the time the warrant of attachment was issued was the defend- 

ant about to remove his property from the State with intent to defraud 
his creditors ? 

"Answer : No. 
"3. I n  what amount, if anything, has the defendant been damaged by 

the attachment ? 
"Answer: $ .25." 
The plaintiff excepted to the submissioiz of the second and third issues 

and, upon the coming in of the verdict, moved to set aside the verdict on 
these issues. The motion was denied and plaintiff excepted. The court 
signed judgment for plaintiff on the first issue and for defendant on the 
third issue. The judgment likewise vacated the attachment and dis- 
charged the surety on defendant's replevin bond. Plaintiff excepted and 
appealed. 

J. T. Plythe and J. Faison Thomsolt for plaintiff appellant. 
Xo coumel contra. 

BARNHILL, J. The ancillary writ of attachment may be issued only 
on one or more of the grounds specified by statute, G. S. 1-440.3, and 
the grounds upon which i t  is issued must be made to appear by affidavit. 
G. S. 1-440.11. 

When the defendant contests the grounds on which the writ issued, the 
statute provides a ready means of attack upon the writ without awaiting 
the trial of the main issue. G. S. 1-440.36. But this remedy is not 
exclusive. G. S. 1-440.41. H e  may make the necessary allegations in 
his answer by way of defense and await the trail. Bizzell v. Mitchell, 
195 N. C., 484. This latter course was pursued by the defendant. The 
falsity of the averment in plaintiff's affidavit is sufficiently alleged. 
Hence the submission of the second issue must be sustained. See G. S. 
1-440.36 (c) . 

The jury having found by their answer to the second issue that the 
attachment was wrongfully issued, i t  was proper for the court to dissolve 
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the attachment and discharge the defendant's surety from liability. 
Bizzell  v. Ni tche l l ,  supra. 

Prior to 1947, there was no provision in the statute G. S. Chap. 1, 
Art. 35, for the assessment of damages in the original action against the 
plaintiff and his surety for the wrongful issuance of a warrant of attach- 
ment. The defendant was compelled to pursue his remedy by independ- 
ent action after the groundlessness of the action or the ancillary writ was 
judicially determined. Kranter  v. Eleclric L i g h t  Co., 95 N .  C., 277; 
Mahoney  v. T y l e r ,  136 N.  C., 40; H o f t  v. Lighterage Co., 215 N.  C., 
690, 3 S. E. (2d), 20; Anno., 85 A. L. R., 648. 

But the Legislature in 1947, by Chap. 693, Session Laws of 1947, 
revised and re-enacted G. S. Chap. 1, Art. 35, making certain material 
changes therein. See G. S. 1-440.1 et seq. Part  6 of Chap. 693, Session 
Laws of 1947, is entitled "Procedure after Judgment" and the first 
section thereof is as follows : 

"Sec. 1-440.45. When defendant prevails in the principal action.- 
"(a) I f  the defendant prevails in the principal action, or if the order 

of attachment is for any reason dissolved, dismissed or set aside, or if 
service is not had on the defendant as provided by Sec. 1-440.7 . . . 

"(b) . . . 
"(c) The defendant may recover in the original action on any bond 

taken for his benefit therein, or he may maintain an independent action 
thereon." 

This does not mean that defendant's claim against plaintiff's bond may 
be heard and damages assessed at  the original hearing. I t  provides 
instead that such damages are to be assessed in the same action, at  the 
election of the defendant, after judgment on the main issue. 

Defendant's cause of action on the bond is bottomed on the wrongful 
issuance of the writ. The groundlessness of the writ is an essential 
element of his right to damages and this cannot completely exist or 
appear until that fact is judicially determined either by judgment vacat- 
ing the writ or judgment against the plaintiff in the main action. Then 
only does defendant's cause of action on the bond arise and become com- 
plete. His proper remedy is by motion in the cause after judgment. 

I f  defendant's cross action as alleged in his answer be treated as an 
action against plaintiff for the wrongful issuance of the writ and not as 
an action on the bond, the result is the same. His cause of action does 
not arise until the wrongfulness of the writ is adjudicated. Hence, "It 
would be anomalous and absurd to sue upon a cause of action before it 
had arisen. And quite as absurd to sue upon a constituent part of a 
cause of action that may never arise! There was therefore no counter- 
c la im alleged." K r a m e r  v. Electric L i g h t  CO., supra. 
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T h e  submission of t h e  th i rd  issue and  the judgment thereon mus t  be 
held f o r  error. T h e  cause mus t  be retained on the  docket f o r  the  assess- 
ment  of the  damages sustained b y  defendant by  reason of the  wrongful 
issuance of the w a r r a n t  of a t tachment  herein, provided defendant so 
elects. H e  may, however, if h e  so desires, pursue h i s  cause b y  independ- 
e n t  action. 

T h e  cause is remanded to the  end t h a t  judgment m a y  be entered 
accordant with this  opinion. 

Modified and affirmed. 

EFFIE LEE, PEARL HOLTZCLAW, FLORA HOLLIDAY AND ZORA ALLI- 
SON, v. WALTER W. LEDBETTER AND WIFE, MARIE L. LEDBETTER. 

(Filed 13 October, 1948.) 
1. Deeds § 2a (3)- 

Undue influence is  the exercise of an improper influence over the mind 
and will of another to  such an extent that his professed action is not that 
of a free agent, but in reality is the act of the person who procures the 
result. 

2. Same-Evidence of undue influence held insufficient t o  be submitted t o  
jury. 

The record disclosed that defendants, a nephew and his wife, visited his 
aged uncle weekly for  a long period of time before his death and that  a t  
the time of the execution of the deed to defendants, in which he reserved 
a life estate, and for which the nephew paid $75.00 upon advice that con- 
sideration was necessary to  make the deed valid, i t  was understood by the 
uncle and defendants that they would build a small house near the one 
then occupied by the uncle and that defendants would move in the main 
house and look after the uncle who would live in the small house. De- 
fendants deeded a part of the land to a neighbor in compliance with the 
uncle's request, and a t  the time of the uncle's death building materials 
had been placed on the premises preparatory to the erection of the con- 
templated home for the uncle. The only evidence of undue influence intro- 
duced by plaintiffs, nieces of the grantor, was to the effect that on the 
last of their infrequent visits to their uncle he was cool toward them, and 
that  subsequent to the uncle's funeral the nephew stated to one of them 
that he had been trying to get the land for a year and had bought the 
place for $75.00, and that he suggested that plaintiffs take the personalty 
and he would take the land. Held: The evidence was insufficient to justify 
the snbmission of an issue of undue influence. 

3. Deeds 4, 16- 
A deed based upon agreement of the grantees to maintain and care for 

grantor in his declining years is based upon sufficient consideration and 
is not voluntary. 
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,APPEAL by defendants from Clements, J., at April Term, 1948, of 
HENDERSON. 

Action to set aside a deed executed on 9 February, 1946, by Robert 
Ledbetter to the defendants, in which instrument the grantor reserved a 
life estate. 

Robert Ledbetter died on 18 March, 1946, at  the age of 83, leaving as 
his nearest of kin the plaintiffs who were his nieces, the children of a 
deceased sister, and the defendant Walter W. Ledbetter and his sister, 
Nrs.  B. Cogdill, the children of a deceased brother. 

The deed was attacked on the ground that the grantor did not have the 
mental capacity to execute it and that it was procured by undue influence. 

Issues were submitted to the jury and answered as follows: 
"1. Was Robert Ledbetter mentally incompetent on 11 February, 1946, 

to execute the paper writing purporting to be a deed from him to the 
defendants Walter Ledbetter and his wife Marie L. Ledbetter, as alleged 
in the complaint ? Answer : KO. 

' '2.  Was the execution of said paper writing procured by undue 
influence ? Answer : Yes." 

The second issue was submitted over the objection of the defendants. 
From the judgment entered on the verdict, the defendants appeal and 

assign error. 

Paul  K.  Barnwell and J .  E. S h i p m a n  for plaintiffs. 
R. L. W h i t m i r e  and Lewis P. Hanzl in for defendants. 

D E ,  J. The sole question presented for our consideration is 
whether or not there was sufficient evidence of undue influence offered in 
the trial below, to sustain the verdict on the second issue. 

The record is replete with evidence to the effect that Robert Ledbetter 
stated from time to time to his neighbors and close friends, over a period 
of years, that he wanted his nephew, Walter W. Ledbetter, to have his 
land. He  gave as his reason for wanting him to have the property, he 
had been good to him. It  further appears the defendants visited him on 
an average of once a week for a long time before his death and did many 
things for him. The nieces visited him only two or three times a year, 
some of them not that often. 

I n  addition to the evidence of old age, the mental and physical weak- 
ness of the grantor, the only evidence offered by the plaintiffs in support 
of their allegations of undue influence, mas the testimony of some of the 
plaintiffs to the effect that when they went to his home in September, 
1945, for the purpose of cleaning his house, he manifested a coolness 
toward them which he had not shown when they had gone there on a 
similar mission two years before; and that on Sunday following the 
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funeral of Robert Ledbetter, one of the l la in tiffs asked Walter W. Led- 
better, ('What are we going to do with the land, divide it or sell it?" 
Walter Ledbetter said, "I have been trying to get the land for the last 
year . . . and then said he bought the place." When asked how much 
he paid for it, he said "Seventy-five Dollars." Some of the plaintiffs 
also testified that he later proposed to them that they take the personal 
property belonging to the estate, which consists of several thousand 
dollars in money and bonds, and he would take the land, and it would not 
be necessary to pay inheritance taxes. Ledbetter denied making any of 
the above statements, but gave as his reason for the payment of the 
$75.00 to Robert Ledbetter, he was advised by his employer that some 
consideration was necessary to make the deed valid. 

I t  also appears from the evidence that at  the time the deed was exe- 
cuted i t  was understood between the grantor and these defendants that 
the defendants would build him a small house near the one occupied by 
him, and when this house was completed, the defendants would moT7e in 
the one he then occupied and would look after him. The defendants 
were requested by Robert Ledbetter to convey a small part of the lands 
conveyed to them to Jess Townsend, a neighbor who had been friendly 
and helpful to him. The deed from the defendants to Townsend was 
executed and delivered, and at  the time of the death of Robert Ledbetter, 
certain materials had been placed on the premises by the defendants, 
preparatory to the erection of the contemplated home for Robert Led- 
better. 

Undue influence is a fraudulent, overreaching or dominant influence 
over the mind of another which induces him to execute a deed or other 
instrument materially affecting his rights, which he would not have 
executed otherwise. Or, to put it another way, i t  means the exercise of 
an improper influence over the mind and will of another to such an 
extent that his professed act is not that of a free agent, but in reality is 
the act of the third person who procured the result. Myaft v. Myatt, 
149 N .  C., 137, 62 S. E., 887; In  re Will of Turnage, 208 N. C., 130, 
179 S. E., 332; In re Will o f  Harris, 218 N .  C., 459, 11 S. E .  (2d), 310. 

A careful consideration of the evidence on this record, bearing on the 
question of undue influence, when considered in the light most favorable 
to the plaintiffs, leads us to the conclusion that i t  is insufficient to sustain 
the verdict on the second issue. In re Will o f  Ball, 225 I'u'. C., 91, 
33 S. E. (2d), 619; Gerringer v. Gerringer, 223 N.  C., 818, 28 S. E. 
(2d), 501; Owens v. Rothrock, 198 N .  C., 594, 152 S. E., 681; Myatt c. 
Myatt, supra. 

There is ample evidence to sustain the view that the grantor executed 
the deed involved herein, for the purpose of securing to himself adequate 
care and maintenance in his declining years. A deed based upon such an 
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agreement is not voluntary and without consideration. Ayers v. Banks, 
201 N.  C., 811, 161 S. E., 550; Higgins v. Higgins, 223 N. C., 453, 
27 S. E. (2d), 128; Gerringer v. Gerringer, supra. 

The defendants' exception to the submission of the second issue to the 
jury  is sustained, and the judgment of the court below is 

Reversed. 

L. B. CHERRY a m  JOAXNA RAYNOR v. J. E. ASDREWS AND MARY W. 
GODDARD. 

(Filed 13 October. 194%) 
1. Boundaries 3 3b- 

Whether a call in a deed down a branch to a swamp. thence up said 
swamp to another corner, coilveys the land t o  the edge of the swamp or 
extends to the run of the swamp. involves a matter of fact for the determi- 
nation of the jury, and nonsuit by the court predicated upon its holding as 
a matter of law that the description embraced the land only to the edge 
of the swamp, is error. 

2. Reference § 14a- 
Excepting to the order of compulsory reference and excepting to findings 

of fact of the referee and the filing of exceptions to the report of the 
referee and tendering issues and demanding a jury trial "upon said issues 
raised by the exceptions" is held sufficient to preserve the right to trial by 
jury upon the issues tendered. 

APPEAL by plaintiffs from Grady, Emergency Judge, at  May Term, 
1948, of BERTIE. 

Civil action to recover land, and for damages on account of trespass 
thereon. 

Plaintiffs allege in their complaint that  they are the owners in fee 
simple of two certain tracts of land in  Windsor Township, Bertie County, 
the second tract of which is described as follows: "Beginning a t  Benja- 
min Raynor's back gate (as of 1892) on the path leading to where 
Watson Tayloe lived and died, and running said path to the branch; 
thence down the branch to Cashie Swamp; thence u p  said swamp to the 
Benjamin Raynor line, thence with said line to the Beginning, contain- 
ing  150 acres more or less, being a par t  of the Joanna S. Tayloe land"; 
and that  defendants have wrongfully and unlawfully entered, and tres- 
passed, upon the land, cutting valuable timber therefrom, etc. 

Defendants, answering, aver, among other things, "That i t  is admitted 
the plaintiffs own title to the Benjamin Raynor lands, which are more 
particularly described in the Benjamin Raynor land division of record 
in Book 172 a t  page 126, et  scq., Bertie County Public Registry," and 
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they aver their contention as to the location of the line of the Benjamin 
Raynor land all as designated on a plot of said division, which line 
adjoins the Watson Tayloe heirs land, and that defendants are the 
owners, and were cutting the timber upon the Watson Tayloe land at the 
time of the institution of this action. But defendants deny any trespass 
on lands of plaintiffs. 

At the August Term, 1946, the court, finding from the pleadings that 
a boundary dispute is involved in the action, and being of opinion that 
the matter should be referred to a referee, as provided by law, entered 
an order of compulsory reference,-naming John H.  Hall, Esq., of 
Elizabeth City, North Carolina, as referee, to hear the evidence of both 
parties, find the facts from the evidence and report his conclusions of 
law thereon. To this order both plaintiffs and defendants excepted, and 
demanded a jury trial upon the issues arising in this action. 

When the case came on for hearing before the referee plaintiffs for- 
mally admitted "that if, either as a matter of law or as a mixed question 
of law and fact, the calls in the deeds in their chain of title, do not 
carry to the run of Cashie Swamp and thence up said run, then they are 
not entitled to recover herein." 

The referee, reporting to the court, states that upon the hearing this 
action resolved itself into one to determine the true dividing line between 
the lands of the plaintiffs, and those of Mrs. Gladys W. Tayloe, under 
whom defendants hold a timber deed, etc., finding as a fact, summarily 
stated, that the parties to this action claini from a common source of 
title, to wit: Watson Tayloe,-the plaintiff by inheritance and mesne 
conveyance from Benjamin Raynor, to whom in 1892 a deed was made 
pursuant to foreclosure of a mortgage dated 1890, from Watson Tayloe 
to William J. Myers, mortgagee; and Mrs. Gladys W. Tayloe, under the 
will of Watson Tayloe, probated in 1920. 

Among other things the referee further found as facts : That the lands 
in controversy in this action are swamp lands ; that there is a well defined 
line of demarcation between the highland and the swamp; that there is 
some appreciable evidence of a branch extending from said point A 
(in red), which point is in the run of a branch, to the run of Cashie 
Swamp; that the call in the aforesaid mortgage deed, "thence down the 
branch to Cashie Swamp" has as its northern terminus the run of Cashie 
Swamp ; and the call or boundary in said mortgage deed, "thence up said 
swamp," etc., is the run of said Cashie Swamp; that the heirs of Benja- 
min Raynor, by the said land division, "did not have a division of all 
the lands of which the said Benjamin Raynor died seized and possessed 
by virtue of the aforesaid conveyance from Watson Tayloe" and that 
*defendants have cut timber from the lands in controversy to the damage 
'of plaintiffs, etc. 
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Defendants, again excepting to the order of reference, filed numerous 
exceptions to the report of the referee, and tendered issues and demanded 
a jury trial "upon said issues raised by the exceptions." Plaintiffs there- 
after moved the Superior Court (1) to overrule the exceptions of defend- 
ants, and (2) for judgment confirming the report. At a subsequent term 
the court overruled plaintiffs' motions. Plaintiffs excepted. 

And when the case came on for hearing at  the May Term, 1948, a 
jury being impaneled and the record explained and debated, the trial  
court entered judgment of nonsuit, predicated upon the premises that. 
"counsel for plaintiffs admitted in court that if the description in the  
deed from Myers, mortgagee, to Benjamin Raynor does not extend from 
red letter A on the map sent by the referee with the report, on to the r u n  
of Cashie Swamp, the plaintiffs could not recover . . . and i t  being 
admitted by parties plaintiffs and defendants that Cashie River is a 
non-navigable stream, and the court having considered the report, excep- 
tions and the evidence bearing upon the sole question involved as to the 
proper location of plaintiffs' lines, and the court being of the opinion 
upon the record and admissions made in court that plaintiffs are not 
entitled to recover." 

Plaintiffs appeal therefrom to Supreme Court and assign error. 

31. S. W a r d  for plaintif fs,  appellants.  
J .  A. Pr i t che t t  and  P. T .  Dupree,  Jr., for defendants ,  appellees. 

WIXBORNE, J. While there are two tracts of land described in  plain- 
tiffs' complaint as the subject of this action, the location of the lines of 
the second tract only are in dispute here. And the answer to this ques- 
tion is determinative of this appeal: Did the court err in holding as a 
matter of law that the description of this second tract of land in the deed 
under which plaintiffs claim terminates at  the edge of Cashie Swamp? 
We hold that the ruling is erroneous. 

I n  the light of applicable principles of law declared in the case of 
R o w e  11. L u m b e r  Co., 133 N .  C., 433, 45 S. E., 830, particularly in respect 
to the "Watkins 50-acre tract," and again in same case reported in 138 
N. C., 465, 50 S. E., 848, in which Brooks  v. Britt, 15 N. C., 481, is 
cited with approval, it would seem that whether the call "thence down the 
branch to Cashie Swamp" terminates at  the edge of the swamp or 
extends on to the run of it, involves a matter of fact to be found by the 
jury upon the evidence offered. 

However, testing the exceptions to the referee's report filed by defend- 
ants, and their tender of issues by rules of procedure for preserving right 
to jury trial in a compulsory reference case, as enunciated in decisions 
of this Court, it appears that they meet the requirement sufficiently to 



336 I N  THE S U P R E M E  C O U R T .  [229 

withstand successful attack. See  Booker v. Highlands, 198 N. C., 282, 
1 5 1  S. E., 635; Brown v. Clement Co., 217 N.  C., 47, 6 S. E. (2d), 842. 

F o r  e r ror  pointed out, the  judgment  of nonsuit entered below is 
Reversed. 

STATE v. CLARENCE FRANKLIN. 

(Filed 13 October, 1948.) 
1. Homicide § 27b- 

A charge that where an intentional killing is admitted or established 
the law presumes that it  was unlawful and that  i t  was done with malice, 
will not be held for prejudicial error in failing to stipulate that the pre- 
sumption arises only where the killing is of a human being with a deadly 
weapon, when all the evidence establishes that deceased was killed with a 
deadly weapon by defendant, and the only question arising on defendant's 
evidence is whether the gun was intentionally or accidentally fired. 

2. Homicide § 27f- 

The failure of the charge to include a threatened assault as  well as  an 
actual one as  sufficient legal provocation to reduce murder in the second 
degree to manslaughter will not be held for  prejudicial error when defend- 
ant's testimony is to the effect that an actual assault was being made upon 
him a t  the time, which the jury found was sufficient provocation to reduce 
the charge of murder in the second degree to manslaughter. 

8. Same- 
A charge that if the accused killed the deceased in the heat of passion 

caused by the assault and not from premeditation and deliberation, and 
not from malice, accused would not be guilty of more than manslaughter 
and would not be guilty of murder in the second degree, will not be held 
for prejudicial error a s  denying the defendant his right of self-defense 
when immediately following such charge the court gives proper and com- 
prehensive instructions on defendant's plea of self-defense. 

4. Criminal Law § 81c (2)- 
The charge of the court will be considered contextually. and an exception 

to the charge will not be sustained when the charge, so construed, is in 
substantial compliance with law. 

APPEAL by  defendant f r o m  Moore, J., a t  March-April Term, 1948, of 
MITCHELL. 

Cr imina l  action tried upon indictment charging the  defendant wi th  
the  felonious slaying of one Chris t ine Frankl in.  

T h e  State's evidence tends t o  show t h a t  on 1 4  June,  1947, the defend- 
an t ,  a first cousin of the  deceased, got into a quarrel  wi th  some of t h e  
members of his  uncle's family. T h e  fa ther  of the  deceased, Deck F r a n k -  
lin, and  the  fa ther  of the  defendant  a r e  brothers and  live about 100 yards 
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apart. Louis Franklin and the defendant had been to Grindstaff's store 
to get provisions on the day of the fatal shooting, and while on the trip 
each drank some beer. Thereafter the defendant tried to get Louis 
Franklin to go with him to get some more beer. Several members of 
Deck Franklin's family protested. Louis Franklin's sister, Cora, went 
to the home of defendant for the purpose of persuading him not to take 
her brother to get any more beer. When Cora Franklin got part of the 
way up the steps of defendant's home, the defendant struck her with a 
chair and knocked her down the steps. Deck Franklin and his family 
saw the defendant strike Cora and all of them went to the road. The 
defendant got his shotgun and a bag of shells, loaded the gun, rested the 
barrel on the bannister and fired, killing the deceased. He  afterwards 
told the Sheriff of Mitchell County that he was shooting at  Deck Frank- 
lin and not at  Christine, who was only 13 years of age. 

The defendant testified that before he got his gun, Deck Franklin, his 
wife, Sibyl, and two of his children, Eva and Louis, were approaching 
his home, "swearing they mould kill him when they got there"; that 
when he got his gun and returned to the front porch Louis was coming 
u p  the steps and grabbed hold of the gun and Sibyl got hold of him 
before the gun fired; that he was not trying to shoot anybody. "Louis 
was trying to take the gun away from me. Sibyl was behind me. She 
jerked me backwards, and when she jerked me backwards and Louis 
grabbed the gun, we knocked i t  over some way and i t  fired. . . . At the 
time the gun fired I did not have i t  pointed at  anybody and was not 
trying to shoot anybody. . . . Sibyl choked me. She dragged me back 
beside my bed. . . . Three persons had hold of me or the gun at the time 
i t  went off." 

Verdict : Guilty of manslaughter. Judgment : Imprisonment in the 
State's Prison at hard labor for not less than seven nor more than ten 
years. 

The defendant appeals, assigning error. 

Attorney-General McNullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Proctor & Darneron, Charles Hutchins, and W .  C .  Berry for defendant. 

DENNY, J. The defendant presents for review eight assignments of 
error based on exceptions to his Honor's charge. The first of these is 
directed to the following: "As I have charged you heretofore, where an 
intentional killing is admitted by the defendant or is established by the 
State beyond a reasonable doubt, the law presumes that i t  was unlawful 
and that i t  was done with malice, and nothing else appearing, the defend- 
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ant would be guilty of murder in the second degree, or manslaughter, as 
the jury may find the facts to be." 

The defendant insists that the presumption of malice does not arise 
from an intentional killing, but only from the intentional killing of a 
human being with a deadly weapon, citing 8. n. Clark, 225 Ti. C., 52, 
33 S. E. (2d), 245; 8. v. Bright, 215 N. C., 537, 2 S. E. (2d), 541; 
S. v. Hawkins, 214 N. C., 326, 199 S. E., 284, and he further contends 
this instruction is erroneous because i t  is tantamount to saying "any 
intentional killinn is unlawful." We concede that this instruction, if - 
standing alone, would be objectionable. We think, however, the excep- 
tion is untenable, because in his charge immediately preceding the por- 
tion excepted to, the trial judge said: "Where it is admitted or estab- 
lished by the evidence beyond a reasonable doubt that the defendant 
intentionally killed the deceased with a deadly weapon, the law raises 
two presumptions against the defendant, first, that the killing was unlaw- 
ful, and, second, that i t  was done with malice, and an unlawful killing 
with malice is murder in the second degree." 

The evidence of the State and of the defendant clea'rly establishes the 
fact that the deceased was killed with a deadly weapon by the defend- 
ant. but he contends i t  was accidental. that he did not intend to shoot 
anyone. Therefore, the question for the jury to decide was whether the 
gun was intentionally or accidentally fired. We hold that on the facts 
disclosed on this record, the instruction was not prejudicial, when con- 
sidered in connection with the preceding instruction. 

I n  charging the jury on the sufficiency of legal provocation to reduce 
murder in the second degree to manslaughter, his Honor said: "The 
legal provocation that will reduce murder in the second degree to man- 
slaughter must be more than mere words, as language, however abusive, 
neither excuses nor mitigates the killing, and the law does not recognize 
circumstances as legal provocation which in themselves do not amount to 
an assault. I f ,  however, the deceased person assaulted the one accused, 
that is if he laid his hands on him or choked him. or shot at him without 
cause, and the accused killed the deceased in the heat of passion caused 
by the assault, and not from premeditation and deliberation, and not 
from malice, he would not be guilty of more than manslaughter, he 
would not be guilty of murder in the second degree." 

The defendant insists. the above instruction is erroneous in two re- 
spects. I n  the first place, the statement "the law does not recognize - 

circumstances as legal provocation which in themselves do not amount to 
an assault" is incorrect; and in the second place, it states in effect that 
if the defendant was being assaulted or shot at, at  the time the fatal shot 
was fired, he would be guilty of manslaughter, thereby denying to him 
the right of self-defense. 
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I t  is contended by the defendant that a threatened assault as well as 
an actual one will be sufficient legal provocation to reduce murder in the 
second degree to manslaughter. S. v. Hightower, 226 N. C., 62, 36 S. E. 
(2d), 649; 8. v. iVosley, 213 N. C., 304, 195 S. E., 830; S. v. Temell, 
212 N. C., 145, 193 S. E., 161. 

Conceding the contention of the defendant, we do not see how he was 
hurt  by the instruction. I n  S. v. Lee, 193 N. C., 321, 136 S. E., 877, 
where a similar charge resulted in a new trial, there was no evidence of 
an  actual assault and the jury returned a verdict of murder in the second 
degree. But here the defendant testified that at the time the fatal shot 
was fired he was actually being assaulted by three members of the family 
of Deck Franklin; that Mrs. Franklin was choking him and the others 
had hold of the gun, while other members of the family were coming 
upon him, swearing they would kill him. I n  view of this testimony and 
the further fact that the jury found there was sufficient legal provocation 
to reduce the charge of murder in the second degree to manslaughter, 
makes the exception without merit. 

The further contention that the above charge denied the defendant his 
right of self-defense, cannot be sustained. For immediately following 
the above portion of the charge, the court gave a proper and compre- 
hensive charge on the defendant's plea of self-defense. He  was given 
every consideration in this respect, to which he was entitled under the 
law. 

I t  must be conceded, howerer, that these portions of the charge, as 
well as some others, to which the defendant excepted and assigns as error, 
vould be objectionable unless the charge is considered contextually. But 
when i t  is so considered, as it must be, it is in substantial compliance 
with the  la^. S. v. Hough, 22'7 N. C., 596, 42 S. E. (2d), 659; S. v. 
Davis, 225 X. C., 117, 33 S. E. (2d), 623; S. z.. Smith, 221 N. C., 400, 
20 S. E. (2d), 360. 

We have carefully examined the remaining assignments of error pre- 
sented for our consideration, and none of them show error of sufficient 
merit to warrant a new trial. 

Xo error. 



340 I N  THE S U P R E M E  COURT. [229 

A. E. WYATT, ADMINISTRATOR OF THE ESTATE OF WILLIARf GILBERT 
WYATT, DECEASED, v. QUEEN CITY COACH COMPANY, 

and 
M A S  WHITE, BY HIS NEST FRIEND, L. L. WHITE, v. QUEEN CITY COACH 

COMPANY. 

(Filed 13 October. 1948.) 
1. Evidence 3 5b- 

In ordinary civil actions the burden of proof is by the preponderailce of 
the evidence, which is simply evidence of greater weight than that offered 
in opposition to it. 

2. Trial § 31d: Appeal and Error 3 3911- 
In this negligent injury action, the court, after several times correct1;r 

stating the burden of proof, charged that the jury should be satisfied 
"beyond a reasonable doubt" that defendant's negligence was the proxi- 
mate cause of the injury in order to find the issue in the affirmative. After 
the jury had been out a short time, the court recalled it and explicitly 
withdrew and corrected the erroneous instruction. Held: The erroneous 
instruction was rendered harmless. 

3. Appeal and Error § 39f- 
The charge of the court will be construed contextually, and exceptions 

to excerpts therefrom will not be sustained when the charge, so construed, 
does not contain prejudicial error. 

APPEALS by plaintiffs from Clement, J., and a jury, a t  April Term, 
1948, of RUTHERFORD. 

Both of these actions arose out of a collision between a motorcycle and 
a motor bus, and were tried together by consent. The plaintiff, A. E. 
Wyatt, as administrator, sued the defendant, Queen City Coach Com- 
pany, for  damages for the wrongful death of his intestate, William 
Gilbert Wyatt, and the plaintiff, Max White, sued the defendant, Queen 
City Coach Company, for damages for personal injuries. 

The  accident occurred in  a place other than a business or residential 
district on United States Highway No. 74 about six miles east of Ashe- 
ville i n  Buncombe County between 8 :30 and 9 :00 a.m., on 31 August, 
1947. The highway a t  this point was paved to a width of eighteen feet, 
and was marked by a center line put thereon by the State Highway and 
Public Works Commission. 

When viewed most strongly in their favor, the evidence of the plain- 
tiffs tended to  establish the matters set out i n  this paragraph. William 
Gilbert Wyat t  and Max White were traveling east upon a two-seated 
motorcycle a t  a speed not exceeding forty-five miles an  hour. An east- 
bound motor bus of the Queen City Coach Company overtook the motor- 
cycle a t  a speed of approximately seventy miles per hour, attempted to 
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pass the motorcycle without sounding its horn, and struck the motorcycle 
a t  least three feet to the right of the center line of the highway, killing 
Wyatt and injuring White. 

The defendant introduced testimony, however, indicating that the 
tragedy occurred in the manner set out in this paragraph. When the bup 
overtook the motorcycle, its speed did not exceed fifty-five miles per hour. 
The driver of 'the bus gave the occupants of the motorcycle audible 
warning with his horn of his desire to pass, and accorded them a reason- 
able opportunity to heed such warning. They apparently heard the 
warning. The motorcycle gave way to the right, leaving the entire left 
side of the highway open for the free passage of the bus. The bus there- 
upon undertook to pass upon the left half of the highway. While the 
bus was passing, the motorcycle suddenly swerved to the left, crossed the 
center line of the highway, and struck the right side of the bus, causing 
the collision in controversy. 

Issues were submitted to and answered by the jury in these words in 
the case in which A. E. Wyatt, administrator, was plaintiff: 

1. Was the plaintiff's intestate, William Gilbert Wyatt, killed by the 
negligence of the defendant, as alleged in the complaint? Answer: No. 

2. Did the plaintiff's intestate, by his own negligence, contribute to his 
death ? Answer : . . . 

3. What amount of damages, if any, is the plaintiff entitled to recover? 
Answer: . . . 

Issues were submitted to and answered by the jury in these words in 
the case in which Max White was plaintiff: 

1. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint ? Answer : No. 

2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer ? Answer : . . . 

3. What amount of damages, if any, is the plaintiff entitled to recover 1 
Answer: . . . 

The court rendered judgments on these verdicts exonerating the de- 
fendants from liability to the plaintiffs, and the plaintiffs appealed, 
assigning nine excerpts from the charge as error. 

C. 0. Rid ings ,  Charles  C. Dal ton,  and  J. P a u l  H e a d  for p la in t i f s ,  
appellants.  

W i l l i a m s  & W i l l i a m s  for defendant ,  appellee. 

ERVIN, J. The plaintiffs assign as error the following from the 
charge : "Now, if you are satisfied by the greater weight of the evidence 
that the defendant was negligent in operating the bus i t  would be neces- 
sary for you to go further and be satisfied beyond a reasonable doubt. 
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that the negligent conduct of the defendant was the proximate cause of 
the damage or injury." 

I n  ordinary civil actions, the verdict should be based on the preponder- 
ance of the evidence. Wilson  v. Casual fy  Co., 210 N.  C., 585, 188 S. E., 
102; Ellet t  v. El le t t ,  157 N.  C., 161, 72 S. E., 861, 39 L. R. A. (N. S.), 
1135, Ann. Cas. 1913 B, 1215. By a preponderance of the evidence is 
meant simply the evidence which is of greater weight than that offered 
in opposition to it. S u p p l y  Co. v. Conoly, 204 N .  C., 677, 169 S. E., 
415; 32 C. J. S., Evidence, section 1021. Hence, it appears that the 
instruction set out above was erroneous in that it imposed upon the 
plaintiffs on the issues relating to the actionable negligence of the defend- 
ant a greater degree of proof than that required by law. Wil l iams  v. 
Building d Loan Association, 207 N .  C., 362, 177 S. E., 176; S. v. SzvinE, 
ante ,  123, 47 S .  E. (2d), 852. 

Before giving this erroneous instruction, the court clearly charged the 
jury in several instances that the plaintiffs had the burden of establishing 
the actionable negligence of the defendant by the greater weight of the 
evidence. After the jury had been out a short time, the court recalled 
the jury and withdrew and corrected the erroneous instruction in these 
words: "In trying criminal cases, Gentlemen, the burden is on the State 
to satisfy the jury beyond a reasonable doubt before they convict the 
defendant. I n  this Court here cases of this kind where the burden is on 
the plaintiff or the defendant, it is upon him to satisfy you by the greater 
weight of the evidence. The burden is on the plaintiff to satisfy you by 
the greater weight of the evidence on the first and third issues in each 
case before you would answer in the plaintiffs' favor. The burden is on 
the defendant on the second issue in each case to satisfy you by the 
greater weight of the evidence before you would answer that issue in its 
favor. I inadvertently used the words 'beyond a reasonable doubt' when 
I meant to say 'by the greater weight of the evidence,' so if anywhere in 
my charge I said, 'beyond a reasonable doubt' it was an inadvertence, I 
meant to say 'by the greater weight of the evidence.' " 

I t  is plain that this prompt and explicit withdrawal and correction of 
the erroneous instruction rendered its original giving harmless error. 
Bai ley  u. H a y m a n ,  222 N .  C., 58 ,  22 S. E .  (2d), 6 ;  Jones v. R. R., 194 
N. C., 227,139 S. E., 242. 

We have made a painstaking examination of all of the other assign- 
ments of error of the plaintiffs, and have reached the conclusion that none 
of them can be sustained. The court below delivered a comprehensive 
charge to the jury. I t  covers thirty-one pages of the record. When the 
extracts from the charge challenged by the plaintiffs are placed in their 
context and the instructions to the iurv are read as a whole, it becomes " " 

manifest that the trial court performed its statutory duty to "state in a 
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plain and correct manner the evidence given in  the case and declare and 
explain the law arising thereon." G. S., 1-180; Lewis v. Watson, ante, 
20, 47 S. E.  (2d), 484. 

When all is  said, the tr ial  i n  the court below resolved itself into a legal 
battle over sharply contested issues of fact. The jury answered the 
issues relating to  the actionable negligence of the defendant adverse t o  
the plaintiffs under a charge free from prejudicial error. Hence, the 
tr ial  of these actions must be upheld. 

N o  error. 

J. I. GARRIS v. DEWEY BYRD. 

(Filed 13 October, 1948.) 
1. Highways § 15- 

Petitioner is entitled to the establishment of a cartway across the lands 
of another only if petitioner's land is not adjacent to a public road and 
has no adequate and proper means of ingress and egress to the highway, 
and he is not entitled to the relief if he has such means available to him 
a t  the time. G. S., 136-69. 

2. Highways 3 1 6 -  

The trial court found that petitioner had adequate ingress and egress to 
a public highway by permissive use of a private road across the lands of 
respondent, and then found that such permissive use was not sufficient 
and that petitioner is entitled to the establishment of a cartway over the 
lands of respondent. Held: The conflicting findings of the court make it 
advisable to vacate the judgment and remand the cause. 

3. Same- 
Upon judgment establishing petitioner's right to a cartway over private 

lands, the laying off of a cartway and the adjudication of damages are 
matters for the jury of view, subject to review by the court. G. S., 136-69. 

APPEAL by defendant from X o o r e ,  J., June  Term, 1948, WILKES. 
Error.  

Special proceeding under G. S. 136-68, 69, to establish a cartway or 
way of necessity from the lands of petitioner to a public highway. 

Plaintiff owns a tract of land in Wilkes County. The  land of defend- 
ant  lies between his tract and the public road so that  there is no  public 
road leading to his property. He seeks the establishment of a cartway 
over and across the lands of defendant as provided by statute or, rather, 
the conversion of a permissive way into a cartway. 

The  defendant, answering, alleges that  (1) plaintiff now has adequate 
means of ingress to and egress from his tract over and along a private 
road across defendant's land, which plaintiff has used and may continue 
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to use by plaintiff's permission, (2)  plaintiff has adequate means of 
ingress and egress over and across the lands of another property owner, 
and ( 3 )  there are other adjoining landowners over whose property plain- 
tiff may have a convenient cartway. 

When the petition came on for hearing before the clerk he concluded 
that "it is necessary, reasonable and just that the petitioner have a 
cartway across the lands of the defendant" and appointed a jury of view 
to lay off said cartway and assess the damages. Defendant excepted and 
appealed. 

When the appeal came on to be heard in the court below the parties 
waived trial by jury and agreed that the judge should find the facts and 
enter judgment thereon. Thereupon, after hearing the evidence and 
viewing the premises, the judge found certain facts and concluded that 
petitioner is entitled to a cartway across the land of defendant which 
cartway should follow the present roadway, widened to 14 feet, and that 
defendant is not entitled to any damages "by virtue of the establishment 
under this judgment of the cartway as hereinafter set out." Judgment 
was entered accordingly and defendant excepted and appealed. 

Trivette, Holshouser & Mitchell for plaintiff appellee. 
W .  H.  McElwee, John R. Jones, and Whicker & Whicker. for defend- 

ant appellant. 

BARNHILL, J. One of the primary questions the defendant seeks to 
present on this appeal is this : I s  an adequate permissive way of ingress 
to and egress from property which is not served by a public road "other 
adequate means of transportation affording necessary and proper means 
of ingress thereto and egress therefrom" within the meaning of G. S. 
136-69 ? 

On this question the court found that petitioner now has "an adequate 
means of transportation or roadway as a proper means of ingress and 
egress . . . in all respects reasonable and adequate, and the petitioner 
has not been at any time cut off without an adequate means of egress and 
ingress to his property." It then concluded that the permissive use of 
a roadway is not sufficient and that petitioner is entitled to a cartway 
over and across the land of defendant. Thereupon, i t  entered its decree 
granting a cartway, specifying the course thereof, and denying defendant 
any damages for the land taken. 

These findings and conclusions are so inconsistent and conflicting as 
to make i t  impossible for us to render any satisfactory decision of the 
question sought to be presented. The statute grants the right to a cart- 
way only in the event the land of petitioner is not adjacent to a public 
road and has no "other adequate means of transportation affording neces- 
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sary and proper means of ingress thereto and egress therefrom." I f  he 
has such means available to him at the time, the petitioner is not entitled 
to the relief provided by G. S. 136-69. 

I f  a permissive way is "in all respects reasonable and adequate" "as a 
proper means of ingress and egress," the petition should be denied. Con- 
versely, if the permissive nature of the way renders i t  insufficient to 
meet the requirement of "other adequate means of transportation7' within 
the meaning of the statute, the relief should be granted. On this record 
the court below found that the permissive way available to petitioner is 
('in all respects reasonable and adequate" and then concluded that i t  is 
not. I n  view of this condition of the record we deem it advisable to 
vacate the judgment entered and remand the cause for a rehearing. 

I t  is not amiss to call attention to the fact that the court below under- 
took to "lay off" the cartway and to adjudicate the question of damages. 
These are matters for the jury of view. G. S. 136-69; Triplett v. Lad, 
227 N. C., 274, 41 S. E .  (2d), 755. Surely the imposition of an ease- 
ment 14 feet wide and more than one-half mile long constitutes a "taking 
of property" and entitles the owner of the property so burdened to reason- 
able compensation. The amount to be awarded as compensation is for 
the jury of view to decide, subject to the right of the court to review 
their finding. G. S. 136-69. 

The judgment entered is vacated and the cause is remanded for a 
rehearing de novo. 

Error. 

STATE T. BUD HICKS. 

(Filed 13 October. 1948.) 

1. Criminal Law 531- 
The court is at liberty to disregard oral requests fo r  instructions which 

do not relate to a substantial and essential feature of the case. G. S., 
1-181. 

2. Same: Criminal Law 9 53d- 
The State relied upon the testimony of several eyewitnesses, one of 

whom testified he saw defendant fire the fatal shot, and also introduced 
some circumstantial evidence of guilt. Held: The failure of the court to 
charge upon the law of circumstantial evidence in response to defendant's 
oral request cannot be held for error, since the court is not required to 
charge on circumstantial evidence when the State relies mainly upon direct 
evidence which is sufficient, if believed, to warrant conviction. G. S., 
1-180. 

APPEAL by defendant, Bud Hicks, from J'illia~ms, J., and a jury, a t  
the July Term, 1948, of LEE. 
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Bud Hicks was indicted for the murder of Thompson Hooker. As the 
State did not ask for a conviction of first degree murder, the court left 
i t  to the jury to determine from the evidence whether the accused was 
guilty of murder in the second degree, or manslaughter, or not guilty. 

The State's evidence tended to show that Thompson Hooker was mor- 
tally wounded by a pistol bullet about 2 :30 p.m. on June 6,  1948, while 
peacefully standing before the doorway of his home on Ramseur Street 
in Sanford. The State called to the stand six persons who claimed to 
have been eyewitnesses. These were Eliza Hooker, Hattie Watson, Wade 
Harrington, Joe Stone, Paul Hooker, and Will Hooker. All of them 
testified that at the instant of the shooting the defendant, Bud Hicks, 
and three companions were riding along Ramseur Street at  a distance of 
some thirty feet from Thompson Hooker in a slowly moving automobile 
owned by the defendant, and that the fatal shot was fired from this 
vehicle. Eliza Hooker, Hattie Watson, Wade Rarrington, and Joe 
Stone professed an inability to identify the shooter. But Will Hooker 
testified positively that he saw Bud Hicks push a pistol out of the rear 
window on the right side of the car and shoot Thompson Hooker. Paul 
Hooker deposed that he "heard a gun fire, and looked around, and saw 
Bud Hicks, and saw his hand being pulled back into the car, and there 
was a pistol in his hand." ,411 of the State's witnesses agreed that 
immediately after the firing of the shot, the automobile speeded up and 
departed. 

The defendant asserted that he and his companions left the neighbor- 
hood in which the deceased resided before the homicide, and were not 
connected with it in any way. Moreover, he offered testimony tending 
to show that Thompson Hooker was fatally wounded by the State's wit- 
ness, Paul Hooker, while standing upon his porch and while arguing 
with Paul Hooker about some money. 

The jury found the defendant guilty of murder in the second degree, 
and he appealed to this Court from the judgment entered on the verdict. 

Attorney-General McMullan and Assistant Attorneys-General Rrzrton, 
Rhodes, and Moody for the State. 

Neil1 McK. Salmon, for the defendant, appellant. 

ERVIN, J. Near the conclusion of the charge, counsel for defendant 
orally requested the court "to go into the lam with respect to circum- 
stantial evidence," and the court declined to do so because i t  understood 
that "the State relies upon direct evidence." The failure of the court to 
charge on the law concerning circumstantial testinlony is assigned as 
error on the appeal. 
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Before the oral prayer wasmade, the court fully, clearly, and correctly 
charged the jury as to the presumption of innocence surrounding the 
accused, and as to the burden resting upon th i  State to establish his 
guilt beyond a reasonable doubt as a condition precedent to his convic- 
tion, and as to the rules of the law of homicide arising upon the evidence 
given in the case. Since the request of the defendant for the court to 
instruct the jury on the law relating to circumstantial evidence was not 
reduced to writing in conformity to G. S., 1-181, the court was at  liberty 
to disregard it unless the instruction orally asked concerned a "substan- 
tial and essential feature of the case embraced within the issue and aris- 
ing on the evidence." S. v. Johnson, 193 N .  C., 701, 138 S. E., 19. 

I t  is a well settled principle in this jurisdiction that the duty imposed 
upon the trial court by G. S., 1-180, to "declare and explain the law" 
arising in the case on trial does not require the court to instruct the jury 
upon the law of circumstantial evidence in a criminal action involving 
both direct and circumstantial testimony where the State relies princi- 
pally upon the direct evidence and the direct evidence is sufficient, if 
believed, to warrant the conviction of the accused. S. v. Warren, 228 
N.  C., 22,44 S. E. (2d), 207; S. v. Sutton, 225 N .  C., 332, 34 S. E. (2d), 
195; S. Z-. Wall, 218 N. C., 566, 11 S. E. (2d), 880; S. v. Neville, 157 
N. C., 591, 72 S. E., 798; S. v. West, 152 N.  C., 832, 68 S. E., 14. 

This principle applies to the instant action. While some of the testi- 
mony was circumstantial in nature, the State relied in the main upon 
direct evidence to establish both the corpus delicti and the identity of the 
slayer. The identification of the accused as the killer of the deceased was 
made to depend primarily and principally on the credibility of the 
State's witness, Will Hooker, who testified with positiveness that he saw 
the defendant fire the death-dealing bullet. Hence, it follows that the 
court did not err in failing to instruct the jury on the law relating to 
circumstantial evidence. 

We have carefully considered the other assignments of error and have 
concluded that none of them are of sufficient moment to justify a new 
trial. They raise no norel questions. The judgment rendered below is 
upheld because we find in law 

N o  error. 
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STATE v. ANNIE WILLIAMS, PRENTISS WATSOS AND ELIZABETH 
BADGETT. 

(Filed 13 October, 1948.) 
1. Criminal Law 5 9- 

In prosecution of one accused as an accessory after the fact, the burden 
is upon the State to prove that the principal felon had actually committed 
the felony stipulated, that the accused knew that such felony had been 
committed by the principal felon, and that the accused received, relieved, 
comforted, or assisted the principal felon in some way in order to help him 
escape, or to hinder his arrest, trial, or punishment. 

2. Same- 
One cannot become an accessory after the fact to a felony until such 

felony has become an accomplished fact. G.  S., 14-7. 

3. Same- 
Where the State's evidence discloses that the accused rendered aid to 

the principal felon after the principal felon had mortally wounded de- 
ceased but before death ensued, motion to nonsuit in a prosecution of 
accused fo r  being an accessory after the fact to the felony of murder 
should be allowed, since the evidence discloses that the felony of murder 
was not an accomplished fact when the assistance was given. G. S., 
15-173. 

APPEAL by defendant, Annie Williams, from Williams, J., and a jury, 
a t  J u l y  Term, 1948, of LEE. 

The defendants were indicted for being accessories after the fact to the 
felony of the murder of Thompson Hooker by Bud Hicks. The indict- 
ment contained the specific allegation that  the aid rendered to the prin- 
cipal offender, Bud Hicks, by the defendants consisted i n  transporting 
him from the scene of his crime for the purpose of enabling him to 
escape apprehension and punishment. 

Testimony was presented a t  the trial by both the prosecution and the 
defense. This evidence is stated below in  the light most favorable to 
the State. 

On the afternoon of Sunday, June  6, 1948, Bud Hicks deliberately 
shot and wounded Thompson Hooker without provocation while the 
latter was standing before his doorstep a t  404 Ramseur Street in Sanford. 
Immediately after the shooting, Hicks sfled from Sanford to a rural 
section of Lee County in an  automobile owned by himself and driven by 
the defendant, Prentiss Watson. Hicks and Watson were accompanied 
on this flight by the defendants, Annie Williams and Elizabeth Badgett. 
Peace officers found Hicks and his companions a t  the home of Annie 
Williams in  a country neighborhood in Lee County a t  a later hour of 
the afternoon. Hicks, Watson, and Annie Williams thereupon sought 
unsuccessfully to dissuade the officers from arresting Hicks by falsely 
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representing that Hicks had not been in Sanford anytime that day. 
After all these events had transpired, namely, on Monday, 7 June, 1948, 
Thompson Hooker died in consequence of his gun-shot wound. 

Elizabeth Badgett was acquitted, but the jury found Annie Williams 
and Prentiss Watson guilty as charged in the bill of indictment. Judg- 
ment was pronounced against both of these parties. Watson accepted 
his sentence, and Annie Williams appealed to this Court, assigning as 
error the denial of her motion for judgment of nonsuit made when the 
State rested its case and renewed when all the evidence was concluded. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Bhodes, and Moody for the State. 

Neil1 McK. Salmon for defendant, Annie Willia~ns, appellant. 

ERVIN, J. When the State prosecutes one upon the charge of being 
an accessory after the fact to the felony of murder, i t  assumes the burden 
of proving the three essential elements of the offense, namely: (1) that 
the principal felon had actually committed the felony of murder; (2 )  
that the accused knew that such felony had been committed by the prin- 
cipal felon; and (3)  that the accused received, relieved, comforted, or 
assisted the principal felon in some way in order to help him escape, or 
to hinder his arrest, trial, or punishment. S. v. Potter, 221 N.  C., 153, 
19 S. E. (2d), 257; Wren v. Commonwealth, 26 Gratt. (67 Va.), 952. 

I n  the nature of things, one cannot become an accessory after the fact 
to a felony until such felony has become an accomplished fact. Conse- 
quently, it is well established in law that "one cannot be convicted as an 
accessory after the fact unless the felony be completed, and, until such 
felony has been consummated, any aid or assistance rendered to a party 
in order to enabIe him to escape the consequences of his crime will not 
make the person affording the assistance an accessory after the fact." 
22 C. J. S., Criminal Law, section 95. See, also, 14 Am. Jur., Criminal 
Law, section 102 ; Brill : Cyclopedia of Criminal Law, section 245. 

Thus, it is held that a person cannot be convicted as an accessory after 
the fact to a murder because he aided the murderer to escape, when the 
aid was rendered after the mortal wound was given, but before death 
ensued, as a murder is not complete until the death results. Harrel v. 
Sfate, 39 Miss., 702, 80 Am. Dec., 95; Burdick: The Law of Crime, 
section 224. 

Such is the instant case. The evidence disclosed that the assistance, 
vhich was alleged to have been rendered by the appellant, Annie Wil- 
liams, with intent to enable the principal felon, Bud Hicks, to escape, 
n.as given after Thompson Hooker had been mortally wounded, but 
before he died. Hence, the testimony showed that the felony of murder 
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was not an  accomplished fact  when the assistance was given, and the  
Court erred in denying the appellant's motion for judgment of involun- 
ta ry  nonsuit. G. S., 15-173. 

The statute provides for punishment for any person becoming an  
accessory after the fact to any felony, "whether the same be a felony a t  
common law or by virtue of any statute made, or to be made." G. S., 
14-7. Since no such charge is laid in the present indictment, we refrain 
from expressing any opinion as to whether the evidence made out a case 
for the jury against the appellant as an  accessory after the fact to the 
statutory felony of a secret assault under G. S., 14-31, or the statutory 
felony of an  assault with intent to kill under G. S., 14-32. But  i t  is  
noted that  there are a t  least two interesting decisions in other states in 
which similar problems are considered. People v. Haslcins, 337 Ill., 131, 
169 N. E., 18 ;  Harrel v. State, supra. 

F o r  the reasons stated, the judgment pronounced against the appellant, 
Annie Williams, in the court below is 

Reversed. 

GROVER POTTER, BY HIS NEXT FRIEKD, SIhJOS HARDISON, v. BE111-4. 
SMITH CLARK, ADMR'X. of MARQUETTE POTTER CHASE. 

(Filed 13 October, 19-45.) 

1. Executors and Administrators § 15d- 

Plaintiff's evidence tending to show that he rendered valuable services 
to his foster grandmother, which services were rendered and accepted in 
expectation of compensation, is held sufficient to be submitted to the jury 
in an action against the foster grandmother's estate to recover the reason- 
able value of the services for the three years next preceding her death, 
the evidence being sufficient to rebut the presumption arising from the 
family relationship that the services were gratuitously rendered. 

2. Same- 
In this action by plaintiff to recover the reasonable value of services 

rendered his foster grandmother, allegations in the answer to the effect 
that the care and maintenance given plaintiff by his foster grandmother 
prior to her death exceeded the value of his services, though denominated 
a counterclaim, is treated as a further denial of plaintiff's right to recover, 
since defendant offered no evidence to support a counterclaim, and the 
defense was properly presented to the jury in a charge free from preju- 
dicial error. 

APPEAL by defendant from Frizzelle, J., at  N a y  Term, 1948, of 
WAYNE. N o  error. 
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This was an  action to recover for personal services rendered defend- 
ant's intestate. There was verdict for plaintiff, and from judgment 
thereon, defendant appealed. 

George E. H o o d  for plaintif f ,  appellee. 
J .  Paison T h o m s o n  and R o y  M. Sasser for defendant ,  appellant.  

DEVIN, J. The evidence in this case unfolded an unusual background. 
I n  1927, when the plaintiff was one year old, his mother Cora Mitchell 
was fatally injured in an automobile accident and the child was taken 
into the home of his maternal grandfather Thomas Potter, and his 
second wife Marquette Potter. The boy's name was changed to Grover 
Potter, and he lived in this home until his gra,ldfather died in 1938, and 
thereafter he continued to live in the home with his foster pandmother 
Marquette Potter, except for about eight months in 1945, when he was 
in  military service of the United States. He  assisted his grandmother 
in  the operation of a small grocery store. On the 4th day of June, 1946, 
Marquette Potter, in contemplation of a second marriage, and desiring 
to make some provision for Grover, executed a will in which she devised 
to him and his child a house and lot in Goldsboro, and on June 7th she 
married Will C. Chase, and the following day, June 8th) she suddenly 
became ill, and died that night. I n  accordance with the statute, G. S., 
31-6, the attempted will was declared void as having been revoked by 
her subsequent marriage, and the intended devise to Grover Potter lapsed. 
The house and lot, together with all other property of Marquette Potter 
Chase, passed to her daughter Belia Smith Clark, who qualified as 
administratrix of her estate. Thereafter the plaintiff Grover Potter 
filed claim with the administratrix for '  compensation for services ren- 
dered the intestate, and when his claim was rejected instituted this action 
therefor. 

The plaintiff'offered evidence tending to show that valuable services 
were rendered the decedent by the plaintiff, that she manifested her 
intention that payment be made therefor, and that the services were 
rendered and accepted in expectation of compensation. Evidence was 
also offered as to the reasonable value of the services. The defendant's 
evidence tended to minimize the value of any services rendered, and to 
show that the care and maintenance of the plaintiff and payments made 
him more than compensated him for services rendered. The jury, how- 
ever, accepted the plaintiff's view, and answered the issue in his favor, 
awarding him $1,200 compensation for his services for three years next 
preceding the death of the intestate. 

Defendant's motion for judgment of nonsuit was properly denied, nor 
do we perceive any substantial error in the court's ruling on questions of 
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evidence. The court charged the jury, in accord with the decisions of 
this Court, that notwithstanding the family relationship existing between 
Mrs. Potter and the plaintiff, if the jury should find from the evidence 
and by its greater weight that plaintiff rendered valuable services to her 
in the expectation of receiving compensation, and that Mrs. Potter re- 
ceived and accepted the benefit of those services with the expectation and 
intention of paying therefor, this would overcome the presumption that 
the services were gratuitously rendered, and the jury should answer the 
issue in favor of the plaintiff in such amount as they should find from 
the evidence and by its greater weight would fairly compensate him for 
services rendered during the three years next preceding her death. Francis 
v. Francis, 2.23 N. C., 401, 26 S. E. (2d), 907; Landreth v. Morris, 214 
N. C., 619, 200 S. E., 378; il'esbitt v. Donoho, 198 N.  C., 147, 150 
S. E., 875. 

I n  her answer defendant had alleged that her intestate paid out for 
the care and maintenance of plaintiff amounts in excess of the value of 
his services. She denominated this a counterclaim but offered no evi- 
dence to support a counterclaim, and this allegation may be regarded only 
as a further denial of plaintiff's right to recover. I t  was doubtless so 
intended by the pleader. The defendant complains now that this was not 
properly presented to the jury, but from an examination of the entire 
charge we observe that the court called t i e  attention of the jury to the 
defendant's contention on this point that the intestate spent in providing 
for the plaintiff and in giving him money more than his services were 
worth, and the evidence relating thereto was submitted to the jury, 
among the other matters, to be considered by them in determining the 
issue. Young v. Herman, 97 N.  C., 280 (285) ; Sanders v. Ragan, 172 
N.  C., 612, 90 S. E., 777. No prejudicial error on this score sufficient 
to require the granting of a new trial has been made to appear. On the 
whole case we think the verdict and judgment should be upheld. 

No error. 

PARKWAY BUS COMPANY, INC.. v. COBLE DAIRY PRODUCTS 
COMPANY, INC. 

(Piled 13 October, 1948.) 

Automobiles §§ Sd, 18h (3)- 
The evidence tended to show that plaintiff's bus. shortly after a truck 

traveling in the opposite direction had passed it, struck the rear of defend- 
ant's truck which was parked on the right side of the highway on a dark 
and foggy night without lights, flares, or other signal. Held: While there 
was evidence of negligence on the part of defendant in violating G. S., 
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20-161, the evidence discloses contributory negligence as a matter of law 
on the part of plaintiff's driver, and defendant's motion to nonsuit mas 
properly allowed. 

APPEAL by plaintiff from Moore, J., at May Term, 1948, of WILKES. 
Affirmed. 

This was an action to recover damages for injury to plaintiff's bus 
caused by collision with defendant's truck parked on highway at night 
without lights. 

Plaintiff's evidence tended to show that the Coble truck was stopped 
at night, 17 January, 1947, on the west side of Highway No. 601, the 
paved surface being 18 feet wide. The stoppage was due to the breaking 
of one of the truck's dual wheels sometime that afternoon. There were 
no lights on the truck and no flares or other signals. The night was 
dark, rainy, and foggy. The road was straight. About 6 :15 p.m. plain- 
tiff's bus, weighing 17,000 pounds and carrying 12 passengers, traveling 
south at  a speed of 30 to 35 miles per hour, struck the rear of the defend- 
ant's truck slightly t o  the left of center, and the impact crushed the 
front of the bus and drove the truck some 75 feet, and down an embank- 
ment, the bus traveling 68 feet. Shortly before this collision the bus 
met a truck traveling in the opposite direction, lights dimmed, but that 
vehicle had passed before the collision occurred. The lights on the bus 
were burning, and the driver testified he was within 8 or 10 feet of the 
truck before he saw it, too close to turn or stop. According to the testi- 
mony of the highway patrolman with ordinary automobile lights under 
the conditions then existing normal vision was 75 feet. 

At the close of plaintiff's evidence defendant's motion for judgment 
of nonsuit was allowed and plaintiff appealed. 

Larry 8. Moore and John R. Jones for plaintiff, appellant. 
J .  T .  Pritchett and Trivette, Holshouser & ,+fitchell for defendant, 

appellee. 

DEVIN, J. While there was evidence of negligence on the part of the 
defendant in leaving parked on the highway after dark an unlighted 
truck, without flares or signals, in violation of G. S., 20-161 (Peoples 
v. Fulk, 220 N.  C., 635, 18 S. E. (2d), 147; Allen v. Bottling Co., 223 
N .  C., 118, 25 S. E. (2d), 388), we think the motion for judgment of 
nonsuit interposed at  close of plaintiff's evidence, on the ground of the 
contributory negligence of the driver of plaintiff's bus, was properly 
allowed. Austin v. Overton, 222 N. C., 89, 21 S. E. (2d), 887. 

The correct determination of legal responsibility for injury resulting 
from a rear-end collision on a highway a t  night between an unlighted 
standing vehicle and one that is rnoving is frequently attended with 
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difficulty. The line of distinction between those cases where a question 
of fact for the jury is raised, and other cases where as a matter of law 
on plaintiff's evidence contribntory negligence is manifest, is not always 
easy to draw, but from an examination of the plaintiff's evidence here 
we are led to the conclusion that this case falls within the latter category. 
I n  the two latest cases on the subject, Tyson v. Ford, 228 N. C., 778, 
47 S. E. (2d), 251, and Riggs v. Oil Gorp., 228 N. C., 774, 47 S. E. 
(2d), 254, on facts similar to those in evidence here, judgments of non- 
suit were upheld. I n  the Tyson case, Chief Justice Stacy cites the re- 
cent decisions of this Court on the subject, on one side or the other of 
the question again presented by this appeal, and we think the ruling of 
the court below in this case is supported by the cases referred to. Smith 
v. Sink, 211 N.  C., 725, 192 S. E., 108; Powers v. Sternberg, 213 N. C., 
41, 195 S. E., 88; Beck v. Hooks, 218 N. C., 105, 10 S. E. (2d), 608; 
Pike v. Seymour, 222 N.  C., 42, 21 S. E. (2d), 884; Atlcins v. Transpor- 
tation Co., 224 N.  C., 688, 32 S. E. (2d), 209; McKinnon v. Motor 
Lines, 228 N. C., 132, 44 S. E .  (2d), 735. 

We have examined the cases cited by the plainti'ff, but do not find them 
controlling. I n  Clarke v. Martin, 215 N. C., 405, 2 S. E. (2d), 10, the 
situation was complicated by the fact that a searchlight attached to the 
cab of the parked truck was casting its rays to the rear. I n  Cummins 
v. Fruit Co., 225 N.  C., 625, 36 S. E .  (2d), 11, the plaintiff at  the 
moment was blinded by the lights of an approaching car. I n  Williams 
v. Express Lines, 198 N .  C., 193, 157 S. E., 197, the Court was of opinion 
that there was a reasonable inference that under the existing conditions 
the plaintiff could not have seen the truck in  time to have avoided the 
injury; and this view was made the basis of decision in Lambert v. 
Caronnu, 206 N.  C., 616, 175 S. E., 303. Hobbs v. Drewer, 226 N. C., 
146,37 S. E .  (2d), 121, and Hobbs v. Coach Co., 225 N .  C., 323, 34 S. E. 
(2d), 211, involved head-on collisions. 

I n  Cole v. Koonce, 214 N .  C., 188, 198 S. E., 637, where nonsuit was 
reversed, it was thought by the Court that the evidence did not point to 
the contributory negligence of the plaintiff with that clearness and single- 
neFs of inference which must obtain to justify taking the case from 
the jury. 

A review of the decisions of this Court on this subject illustrates the 
statement in Cole v. Koonce, supra, that "practically every case must 
stand on its own bottom." On the evidence which appears of record in 
the case a t  bar, we hold that the judgment of nonsuit was properly 
entered. 

Affirmed. 
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N. C. RHODES, ADMR., v. CITY O F  ASHEVILLE, ET AT.. 

(Filed 13 October, 1948.) 

1. Appeal and Error 8 40f- 
Where there is but a single exception and assignment of error relating 

to the ruling of the court upon motion to strike certain portions of the 
complaint as irrelevant, the appeal presents only the question of whether 
the record is sufficient to uphold the judgment, and when the judgment 
is supported by the record, the exception must fail. 

2. Appeal and Error § 7: Pleadings 8 1 9 -  
Where there is no demurrer, the sufficiency of the complaint to state a 

cause of action is not presented for review. 

APPEAL by defendants from Pless,  J., in chambers at  Marion, 14 Feb- 
ruary, 1948. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the wrongful act, neglect or default of the 
defendants. 

The complaint alleges that the defendants are municipal corporations; 
that in their proprietary right, they own and operate the Asheville- 
Hendersonville Airport; that on the morning of 7 August, 1947, about 
2 :30 a.m., plaintiff's intestate presented himself at  the airport as a poten- 
tial passenger and was negligently and wrongfully shot and killed by the 
agent, servant and employee of the defendant in charge of the premises, 
who was on duty as night watchman at the time; whereupon plaintiff 
demands damages. 

Prior to filing demurrer or answer, the defendants moved to strike out 
certain portions of the complaint as irrelevant, redundant and prejudi- 
cial. The motion was allowed in part and overruled in  part. 

From this ruling, the defendants "excepted . . . and assign error for 
that, as defendants contend, the said order . . . was contrary to law and 
the court erred in rendering said order." On this exception and assign- 
ment of error, the defendants appeal. 

R. L. W h i t m i r e  and  J a m e s  P. Mozingo for plaintif f ,  appellee. 
Edwim 8. Har t shorn ,  A r t h u r  Shepherd ,  L. B. Prince,  and Robert  W .  

W e l l s  for defendants ,  appellants. 

STACY, C. J. The appeal is here on a single exception and assignment 
of error. Hence, the matter for determination is the sufficiency of the 
record to uphold the judgment. W i l s o n  v. Charlot te ,  206 N .  C., 856, 
175 S. E., 306. 



A p p a ~ e n t l y  the  briefs seek t o  join issue on governmental immunity, 
Gentry v. H o t  Springs, 227 N .  C., 665, 44 S. E. (2d) ,  85, but  this is  not 
t h e  question which the  t r i a l  court decided. W e  a re  precluded f rom con- 
s idering the  sufficiency of the complaint t o  s tate  a cause of action i n  the  
absence of a challenge b y  demurrer.  Moreover, i t  is  alleged t h a t  the 
defendants a r e  operat ing the  facility i n  their  corporate, ra ther  t h a n  
governmental, capacity. 

T h e  only question presented is the  sufficiency of the  record to  sustain 
the  judgment. Lea c. Bridgeman, 228 N .  C., 565, 46 S. E. (2d) ,  555;  
King v. Rudd, 226 N.  C., 156, 37 S. E. (2d) ,  1 1 6 ;  Query v. Ins. Co., 
218 N.  C., 386, 11 S. E. (2d) ,  139. Obviously, the  judgment is  sup- 
ported by the record. Hence, the exception mus t  fa i l  on appeal. B r o u n  
v. Truck Lines, 227 N.  C., 65, 40 S. E. (2d) ,  476;  Racler v. Coach Co., 
225 N.  C., 537, 35 S. E. (2d) ,  609. 

Affirmed. 

MISSIE HUNTER A N D  MATTIE HUKTER v. S. PEIRSON. 

(Filed 13 October. 1948.) 

1. Master and Servant § 39g- 

The evidence tended to show that the clefelld~llt operated a general 
mercantile business, which included the selling and delivery of commercial 
fertilizers, and that plaintiffs' intestates had been working for a period of 
more than two months a t  stated weekly wages in delivering the fertilizers 
by truck when they met with fatal accident arising out of and in the course 
of their employment. Held: Decedents were not casual employees, and 
further, the injury arose within the scope of the employer's regulaf busi- 
ness, and therefore they were employees of defendant within the coverage 
of the Workmen's Compensation Act. G.  S., 97-2 (b ) .  

2. Master and Servant § 3% 

Evidence tending to show that  the employer regularly employed three 
persons in his general mercantile business and that for more than two 
months prior to the accident in suit he had employed two other persons a t  
stated weekly wages to deliver fertilizers by truck in the operation of his 
mercantile business, is held to support the finding of the Industrial Com- 
mission that the employer had five or more persons regularly employed 
in his business and that he mas therefore subject to  the 15'orkmen's Com- 
pensation Act. G. S., 92-2 ( a ) .  

APPEAL by defendant  f r o m  Frizzelle,  J., a t  December Term,  1947, of 
HALIFAX. Affirmed. 
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Charlie C. Pierce, Ben E. Fountain, and A. W .  Oakes, Jr., for plain- 
tiffs, appellees. 

A. W. Andleton and Ehringhaus & Ehm'nghaus for defendant, appel- 
lant. 

DEVIN, J. Claims for compensation under the Workmen's Compen- 
sation Act for the death of Caesar Hunter and Major Hunter were 
allowed by the North Carolina Industrial Commission, and on defend- 
ant's appeal therefrom the court below affirmed the award. 

The defendant now presents to this Court for review the question 
whether there was sufficient evidence to support the finding by the Indus- 
trial Commission of the jurisdictional fact that at  the time of the hap- 
pening complained of the defendant had as many as five persons regu- 
larly employed in the same business, so as to bring these claims within 
the provisions of the Compensation Act. G. S., 97-2 (a) .  

I t  sufficiently appears that defendant was engaged in the general mer- 
cantile business, and that this included selling commercial fertilizers 
which he caused to be delivered by truck to farmers in  the surrounding 
territory. For this purpose the two decedents were employed, when the 
business required, to handle these fertilizers and drive the truck for deliv- 
ery to defendant's customers. On 15 March, 1944, Caesar and Major 
Hunter, while driving defendant's truck loaded with fertilizers, in the 
regular course of business, were struck by a train on a railroad crossing 
and both were killed. I f  the provisions of the Wcrkmen's Compensation 
Act apply, it is not controverted that the fatal injury by accident arose 
out of and in the course of their employment by the defendant. 

The defendant admits that at the time there were three persons regu- 
larly employed in his place of business, and that he also employed Caesar 
and Major Hunter, whenever a carload of fertilizer arrived, to unload 
and deliver the fertilizer by truck to defendant's customers, both of those 
men being employed in the handling, driving and delivery thereof; nor 
does he controvert the fact that both were accidentally killed while so 
engaged. But defendant denies liability for compensation therefor to 
their dependents on the ground that the employment of these men was 
not such as would bring them within the category of persons "regularly 
employed," for whom provision is made in the statute (G. S., 97-2 ( a ) ) ,  
and that they are excluded by the language of the statute which denies 
compensation to those whose "employment is both casual and not in the 
course of the business" of their employer. G. S., 97-2 (b). 

The claimants' evidence tended to show that their decedents had been 
regularly employed by the defendant in hauling fertilizer from the last 
of October, 1943, to the time they were killed, working six days a week 
a t  a wage of $15 a week for Caesar and $12 a week for Major; that the 
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truck was kept by them at night at  their home, and driven each day in 
the service of defendant. "After Christmas they hauled regularly." 
However, it appeared that decedents and their mother were share- 
croppers on defendant's land, and that in the late fall these men were 
employed to drive the truck in hauling farm products, and one of them 
was paid a monthly wage of $15 for feeding livestock. From defendant's 
statement i t  seems that from early in  January, 1944, they were employed 
at 30c and 25c per hour, to drive defendant's truck for the delivery of 
fertilizer to his customers, and that they continued to be so employed for 
at  least a part of each week for more than two months up to the time 
of their death, and were killed while so engaged. During this period and 
for this work at approximately weekly intervals payments were regu- 
larly made to both these men. 

The Industrial Commission found that the defendant employed rcgu- 
larly five or more persons during the fertilizer season in operating his 
store and delivering fertilizer, operated as one business, and that deced- 
ents were employed by defendant to unload and deliver fertilizer by 
truck to his customers, which was work pertaining to the regular course 
of defendant's business, and that they sustained injury by accident aris- 
ing out of and in the course of their employment therein which resulted 
in their death. We think these findings by the Commission are sup- 
ported by the evidence, and that the ruling of the court below in affirming 
the award of compensation should be upheld. Moore v. State, 200 N.  C., 
300, 156 S. E., 806. The rule was clearly stated by Justice Brogden in 
Johnson v. Hosiery Co., 199 N .  C., 38, 153 S. E., 591: "If the work 
pertains to the business of the employer and is within the general scope 
of its purpose, the enlployment is not of a casual nature, although the 
hiring be for only a short period of time." . . . Furthermore, it has been 
held that "even though the employment is casual, the injury is compensa- 
ble if occurring within the course of the employer's business." Here, the 
admitted employment of the decedents in the business of the defendant 
extended over a period of more than two months during which they 
worked, not by chance or for a particular occa~ion, but according to a 
definite employment, at stated wages, for a purpose in the usual course 
of defendant's business. While so engaged the decedents lost their lives 
as result of an injury by accident arising out of and in the course of 
their employment. Hofer v. Smith, 148 Qa., 220, 138 S. E., 474; Smith 
v. Paper Co., 226 N.  C., 47, 36 S. E .  (2d), 730; DeVine v. Steel Co., 
227 N.  C., 684, 44 S. E. (2d), 77; Chadwick v. Department of Gonserva- 
tion, 219 N .  C., 766, 14 S. E. (2d), 842; Thompson v. Funeral Home, 
205 N.  C., 801, 172 S. E., 500; Moore v. State, supra. 

The judgment of the court below affirming the award based upon find- 
ings warranted by the evidence will be upheld. 

Judgment affirmed. 
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J. H. ELLER, J. W. CHURCH, PAUL H. SMITH, CLAUDE GARLAND AND 
J. R. BEAM, ON BEHALF OF THEMSELVES AND ALL OTHEB CITIZENS, TAX- 
PAYERS AND QUALIFIED VOTERS OF AVERY COUNTY, NORTH CAROLINA, 
v. R. W. WALL, J. L. HARTLEY AND P. A. VANCE, MEMBERS OF AND 

COMPRISING THE BOARD OF ELECTIONS O F  AVERY COUNTl!, 
NORTH CAROLINA. 

(Filed 13 October, 1948.) 

Appeal and Error § 31- 
Where, on appeal from the dissolution of a temporary restraining order, 

it appears that the act sought to be restrained has been dofie, the appeal 
will be dismissed, since the question presented by the appeal has become 
academic. 

APPEAL by plaintiffs from Clement ,  J., a t  Chambers, 19 August, 1948, 
in action in  Superior Court of AVERY County. 

The plaintiffs instituted this action to enjoin the Board of Elections 
of Avery County from holding an election in Avery County on August 
28, 1948, under chapter 1084 of the 1947 Session Laws for the purpose 
of determining whether or not beer and wine should be legally sold in 
Avery County. Upon the plaintiffs7 application, a temporary restrain- 
ing order issued restraining the Board from taking steps toward conduct- 
ing the election pending a hearing upon the notice to show cause accom- 
panying the order. Upon the hearing before Judge Clement, the tempo- 
rary restraining order was dissolved, and the action was dismissed. The 
plaintiffs thereupon appealed. 

J .  V .  Bowers  for plaintif fs,  appellants. 
Proctor  .& D a m e r o n  for defendants,  appellees. 

PER CURIAM. I t  was admitted on the argument that the election 
which the plaintiffs sought to enjoin was held on 28 August, 1948. As 
the action which the plaintiffs desired to prevent has already been taken, 
the question presented by the appeal from the ruling dissolving the re- 
straining order has become academic, and the appeal will be dismissed in 
accordance with the practice prevailing in such instances. Efird v. 
Comrs.  of Forsy th ,  217 N. C., 691, 9 S. E. (2d), 466; Rousseau v. Bull is ,  
201 N .  C., 12, 158 S. E., 553. Since the sole object of the litigation was 
the enjoining of the election and since this relief can never be granted, 
the dismissal of the action will not be held for error. 

Appeal dismissed. 
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JESS YOUNG, EMPLOYEE, v. WHITEHALL COMPALVY, INC., EMPLOYER. ASD 

LIBERTY MUTUAL INSURANCE COMPANY, CARRIER. 

(Filed 20 October, 1948.) 

1. Master and  Servant 9 40f- 

The provisions of the N. C. Workmen's Compensation Act relating to 
asbestosis and silicosis will be construed upon the basis that the remedies 
were provided with reference to the peculiar nature and incidents of these 
diseases. 

2. Same- 
The provisions of the N. C. Workmen's Compensation Act relating to 

asbestosis and silicosis were designed to affect the following objects: 
( 1 )  To prevent employment in occupations with attendant dust hazards 
of unaffected persons peculiarly susceptible to asbestosis or silicosis ; (2 )  
to secure compensation to those workers affected with the diseases -#hose 
principal need is compensation; and (3)  to provide compulsory changes 
of occupations for  those workmen affected by asbestosis or silicosis, whose 
primary need is removal to employments without dust hazards. G .  S., 
97-52 ; G.  S., 97-54 to 97-76. 

3. Same- 
A worker suffering from asbestosis or silicosis is disabled a s  defined 

by G. S., 97-54, if he is by reason of the disease incapacitated "from per- 
forming normal labor in the last occupation in which remuneratively 
employed," and the distinction between this defiuition and the definition of 
incapacity from other diseases or injury, G. S., 97-2, is highly significant 
in construing the provisions of the statute relating to asbestosis and sili- 
cosis, and must have been made to prevent unjust and oppressive conse- 
quences which might arise from the indiscriminate compulsion of w o r k ~ r s  
suffering from these diseases to transfer to other employments. 

4. Statutes 5 5a- 

Where a statute is ambiguous, resort must be had to judicial construc- 
tion to ascertain the legislative will. 

5. Same- 

In  construing a statute the court should consider tlie language of the 
statute, the mischief sought to be avoided and the remedies intended to 
be applied. 

6. Same- 

If the words of a statute permit, the court should not adopt a construe- 
tion which will lead to unjust, oppressive or absurd consequences. 

7. Master and Servant § 40f- 

The provision of G. S., 97-61, for the compulsory change of occupation 
by a worker affected by asbestosis or silicosis to "employment in some 
other occupation" contemplates a transfer only when it  appears to the 
Commission that  there is a reasonable basis for the conclusion that the 
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tmgloyee poa>ts-ie. the actnal or potential capacity of body and mind to 
work with substantial regularity during the foreseeable f~ i tn re  in some 
gainful occupation free from the hazards of asbestosis or silicosis. 

8. ;\laster and Servant S 51- 
A fummary order of the Industrial Commission directing that an 

employee be r e m o ~ e d  from employment having attendant hazards of sili- 
t.obis, and qtiplilatiiig that the employee is entitled to compensation as  
stipulated in G. S., 97-61, does not preclude the worker from contesting 
before the Industrial Commission the ap~licahi1it.y of the statute to him, 
since such order is entered without notice or hearing. 

9. Master and Servant 8 3513- 
Where a material finding of fzct of the Induftrinl Commission is not 

uupported by eridence and other findings are  insilfficient for a proper 
tletermination of the cause, the Supr~rior Coiirt ~ r o p e r l g  sets aside the 
award ancl remands the cause to the Indnstrial Commission. 

10. Master and Servant 8 40f- 
Evidence that  plaintiff could do "light work" if no silicosis dust were 

involved is insufficient to support a finding- that he was not disabled from 
doing "ordinary work." since the two terms are not synonymous. 

1 1. Same- 
The fact that a worlier performed his duties with regularity up until 

the date he was dismiqsed because he was affected with silicosis does not 
require a finding that he was not disabled a t  that time as  defined by 
c;. S., 97-61. 

18. Sanie- 
The statute recognizes that silicosis is a progressive disease and pro- 

vides for compensation if disablement results a t  any time within two 
years after the 1 a ~ t  exposnre to silica clnst. G. S., 97-58. 

13. Same- 
If an employee is disabled by silicosis froni performing normal labor 

in an occupation subject to the hazard of silica clust, such worker is 
entitled to ordinary comprnsation under the general provisions of the 
Worknien's Compensation Act unless the Industrial Commissiori further 
finds that there is a reasonable basis for the conclusion that he s h o m  the 
actual or potential capacity of body ancl mind to mork with substantial 
regularity during the foreseeable fnture in another occnpation free from 
this hazard, and findings as  to cliwbleinent and employability in other 
occupations is necessary for a proper determination by the Conmission of 
the applicability of G. S., 97-61, 

APPEAL by defendants f r o m  X o o r e ,  J., a t  3 fa rch  Term, 1948, of 
MITCHELL. 

This is  a proceeding i n  which the plaintiff, Jess  Young, asserts t h a t  

11e h a s  suffered permanent  a n d  total  disablement by the  occupational 

disease of silicosis and asks cornpensation accordingly of the defendants, 
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Whitehall Company, Incorporated, his last employer, and Liberty Mu- 
tual Insurance Company, its insurance carrier, under the general pro- 
visions of the North Carolina Workmen's Compensation Act. The 
defendants concede that all parties are subject to the act, assert that 
plaintiff is a proper subject for compulsory change of occupation under 
G. S., 97-61, accept liability to plaintiff for the restricted compensation 
and readjustment benefit specified in  G. S., 97-61, and maintain that 
plaintiff is not entitled to any further relief under any other provisions 
of the act. 

The data set out in this paragraph is gleaned from records kept by the 
North Carolina Industrial Commission, the Advisory hledical Commit- 
tee, and the Division of Industrial Hygiene of the State Board of Health, 
and received in evidence without objection at  the hearing. Plaintiff 
was born 14 May, 1901. He became a miner at seventeen years of age, 
and earned his living by mining kaolin, mica, and feldspar from that 
time until 24 May, 1946, when he was denied further employment in the 
mining industry on account .of silicosis. While such does not appear as 
an absolute fact, i t  is intimated that all of the exposure of the plaintiff 
to the inhalation of silica dust took place in North Carolina. Be this 
as i t  may, he spent the seven years next preceding 24 May, 1946, working 
in the feldspar mines of his last employer, the Whitehall Company, in 
this State. On various occasions, he was examined for silicosis in con- 
formity to G. s., 97-60. I t  was observed as early as 27 October, 1936, 
that he suffered fibrosis of the lungs and shortness of breath, symptomatic 
of the presence of silicosis in some degree. X-ray photographs at  subse- 
quent examinations disclosed a progressive increase in the fibrotic condi- 
tion of his lungs. Pursuant to a recommendation made by the Division 
of Industrial Hygiene in September, 1939, plaintiff was transferred to 
open cut mining in order that his exposure to silica dust might "be 
considerably less than that usually found in underground mining." The 
physicians making the statutory examinations in 1944, 1945. and 1946, 
found that the plaintiff was suffering from the second of the three recog- 
nized stages of silicosis, and urged that he "be removed from any further 
dusty exposure." On 24 May, 1946, plaintiff mas laid off by his last 
employer, the Whitehall Company, because he had silicosis, and notice of 
his claim of occupational disease disability was filed with the Industrial 
Commission. Four days later, the Industrial Commission qummarily 
issued the following order to the plaintiff: 

"Upon the completion of the studies of your recent examination. the 
Advisory Medical Committee has advised the Commission that you haye 
silicosis and that it is inadvisable for you to continue working in siliceous 
dust. I n  this the Commission concurs. The Commission finds as a fact 
that you will be benefited by being taken out of your present employ- 
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ment with the Whitehall Company, and hereby directs that you be 
removed from such hazardous employment within 60 days from date of 
this letter, unless for special reason this time should be extended upon 
approval of the Commission. . . . The Commission hopes that you can 
be transferred to some non-dust-hazardous job with your present em- 
ployer; but if not, you are entitled to be compensated as for temporary 
total disability until you can obtain employment in some other occupa- 
tion in which there is no hazard of such accupational disease. Com- 
 ensa at ion is limited to 20 weeks without dependents, 40 weeks with 
dependents, and for special training benefits not to exceed $300 and $500 
respectively. Read Section 97-61. Provided your exposure meets the 
requirements of Seption 97-63." 

The plaintiff offered evidence before the hearing Commissioner tending 
to $how that he had not been able to do any work whatever subsequent 
to 24 May, 1946, because of shortness of breath and incessant pain in 
his chest resulting from silicosis. His medical Dr. C. D. 
Thomas, Director of the Western North Carolina Sanatorium, expressed 
the opinion based upon his knowledge of the plaintiff's condition that the 
plaintiff was actually incapacitated by silicosis from performing normal 
labor in the last occupation in which he was remuneratively employed, 
and that the plaintiff's disease was progressing and would probably 
become worse. 

The defendants presented testimony hefore the hearing Commissioner 
tcnding to show that the plaintiff worked with regularity until 24 May, 
1046;  that subsequent thereto he applied for and obtained unemploy- 
ment compensation for twenty weeks, representing to the North Carolina 
T'nemployment Compensation Commission that he was willing to work 
if he could find something light; and that after his removal from work 
in the feldspar mine of the Whitehall Company he declined to accept 
7-ocational training tendered him by the State Division of Vocational 
Rehahilitation upon the ground that he "did not figure that he could 
handle a job." The'defendants offered Dr. Otto J. Smisher, Director of 
the Dirision of Industrial Hygiene of the State Board of Health, as a 
medical witness. Dr. Swisher based his testimony upon the case history 
of the plaintiff and certain X-ray photographs rather than upon any 
personal knowledge of the plaintiff's state. He expressed the opinion 
that the plaintiff was afflicted by the first stage of silicosis, and that he 
"could do light work if thrre 11-as no silica dust involved." He stated on 
cross-examination that in his judgment the plaintiff x-as actually in- 
capacitated by silicosis from performing normal labor in the last occu- 
pation in which he was employed. 

Upon the evidence adduced, the hearing Commissioner made the fol- 
lowing findings of fact, conclusions of law, and award: "The Commis- 
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sioner finds it as a fact that the claimant is not disabled from doing 
ordinary work. However, the Commissioner does find that it is for the 
best interest of the claimant not to work in  a dusty trade; and it is. 
therefore, directed that he be not employed by any other person in a 
dusty occupation. The Commissioner does find, however, that the claim- 
ant is entitled to the benefits provided in the i4ct, Section 97-60 and 
97-61, where an employee is removed from the employment for the good 
of his health and is not disabled from doing work in which there is no 
dust hazard. The Commissioner further finds that the claimant in this 
case is a married man and has a family and is, therefore, entitled to 
forty weeks disability based upon his wages. I t  is, therefore, directed 
that an award issue requiring the defendants to pay the claimant com- 
pensation for a period of forty weeks at  $21.00 per week, and all hospital 
and medical bills up to the date of this order when submitted to and 
approved by the Industrial Commission." 

The plaintiff appealed to the Full Commission, which affirmed the 
findings of fact, conclusions of law, and award of the hearing Comrnis- 
sioner. The plaintiff then prosecuted an appeal to the Superior Court 
of Mitchell County, where the proceeding arose, and the Superior Court 
entered judgment setting aside the award of the Industrial Commission 
upon the ground that the findings of fact were insufficient for a proper 
determination of the questions raised and remanding the proceeding 
to the Industrial Commission for further findings. The defendants 
thereupon appealed to this Court from the judgment of the Superior 
Court. 

Proctor  & Dameron  for plaint i f f ,  appellee. 
H a r k i n s ,  B a n  W i n k l e  8 W a l t o n  for defendants ,  appellants.  

ERVIN, J. As originally adopted in 1929, the North Carolina Work- 
men's Compensation Act provided merely for compensation for the death 
or disability of a workman resulting from injury by accident arising out 
of and in the course of his employment. G. S., 97-2. I n  1935, an 
amendment broadened the scope of the Act by making compensable 
twenty-five designated occupational diseases, including asbestosis and 
silicosis. G. S., 97-53. 

I n  thus extending the coverage of the statute, the Legislature expressly 
decreed that disablement or death of a workman from a designated 
occupational disease "shall be treated as the happening of an injury by 
accident within the meaning of the North Carolina Workmen's Coni- 
pensation Act and the procedure and practice and compensation and 
other benefits provided by said act shall apply in all such cases except as 
here ina f t e r  otherwise provided." G. S., 97-52. I t  is otherwise provided 
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in later sections of the amending statute with respect to asbestosis and 
silicosis in several material particulars. G. S., 97-54, to G. S., 97-76. 

A proper consideration of the special provisions of the statutes relat- 
ing to asbestosis and silicosis must rest upon a conviction that in passing 
these laws the Legislature gave due heed to the nature of these diseases. 

The definition of silicosis itself makes it plain that the legislators 
approved the amendment covering occupational diseases with full knowl- 
edge that silicosis is a disease of the lungs contracted by breathing air 
containing silica dust. G. S., 97-62. Besides, an analysis of the perti- 
nent sections as a whole indicates that the lawmakers acted with an 
awareness of the discoveries of medicine and industry that silicosis is 
characterized by shortness of breath, decreased chest expansion, lessened 
capacity for work, reduced vitality, and a marked susceptibility to 
tuberculosis; that the average time before symptoms of the disease 
develop is from ten to fifteen years; that silicosis is incurable; that 
whether silicosis will result in death or disability to a particular worker 
is dependent on his susceptibility to the affliction and the duration and 
intensity of his exposure to silica dust; and that silicosis is a progres- 
sive disease, the lung changes continuing to develop for one or two years 
after complete removal of the worker from the silica hazard. Reed and 
Harcourt : The Essentials of Occupational Diseases, pages 161-174; Reed 
and Emerson : The Relation Between Illjury and Disease, pages 182-186; 
Goldstein and Shabat : Medical Trial Technique, pages 773-776; Gray: 
Attorneys' Textbook of Nedicine (2d Ed.), pages 1060-1070. 

We are dealing here with silicosis alone. But as i t  and asbestosis are 
always coupled in the statutes, i t  is well to note that asbestosis is a 
disease of the lungs occurring in persons working in air laden with 
asbestos dust. G. S., 97-62. I t  is infrequent as compared to silicosis, 
but has somewhat similar symptoms and consequences. Gray: Attorneys' 
Textbook of Medicine (2d Ed.), pages 913-925; Goldstein and Shabat: 
Medical Trial Technique, pages 776-777. 

When the special provisions of the occupational disease amendment 
relating to asbestosis and silicosis are read in their entirety, i t  is appar- 
ent that they are designed to effect these objects: (1)  To prevent the 
employment of unaffected persons peculiarly susceptible to asbestosis or 
silicosis in industries with dust hazards; ( 2 )  to secure compensation to 
those workers affected with asbestosis or silicosis, whose principal need 
is compensation; and ( 3 )  to provide compulsory changes of occupations 
for those workmen aflected by asbestosis or silicosis, whose primary need 
is remoral to employnlents without dust hazards. 

I t  is to be noted that there is a radical difference between the criterion 
of disability in cases of asbestosis and silicosis and that of disability in 
cases of injuries and other occupational diseases. An employee is dis- 
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abled by injury or an  ordinary occupational disease within the purview 
of the Workmen's Compensation Act only if he suffers incapncity because 
of the i n p r y  or disease to earn the wages which he was receiving at the 
time of the injury or disease in  the same or any oiher employment. 
G. S., 97-2. But a worker is disabled in cases of asbestosis or silicosis 
if he is "acfually incapacitated, because of such occupational disease, 
from performing normal labor i n  the last occupation i n  which remunera- 
tively amployed." G. S., 97-54. The distinction in tests is highly signifi- 
cant, and arises out of the legislative consciousness that any attempt to 
compel an  indiscriminate transfer of workers affected by asbestosis or 
silicosis from their accustomed occupations to other employments under 
the economic threat of deprivation of compensation would inevitably 
lead to unjust and oppressive consequences because of their doubtful 
capacity to engage in other work or because of the inherent difficulty of 
forecasting the courses of their diseases. With a view to averting such 
unjust and oppressive results, the Legislature established the general rule 
that an  employee becoming disabled by asbestosis or silicosis within the 
terms of the specific definition embodied in G. S., 97-54, should be 
entitled to ordinary conlpensation measured by the general provisions of 
the Workmen's Compensation Act. G. S., 97-64. 

Moreover, i t  is clearly implicit i n  thc special provisions relating to 
asbestosis and silicosis that the lawmaking body did not contemplate 
that a worker suffering disablement by asbestosis or silicosis within the 
meaning of G. S., 97-54, should forfeit any right to ordinary compensa- 
tion under the general provisions of the Act by voluntarily transferring 
his activities from an industry with dust hazards to an  employment 
where no such hazards prevail. But the General As~embly did recognize 
that under exceptional circumstances salutary effects would follow a 
forced change of occupation by a worker affected by asbestosis or sili- 
cosis. Consequently, the Legislature enacted G. S., 97-61, which reads, 
i n  part, as follom : 

"Where an  employee, though not actually disabled, is found by the 
Industrial Commission to be affected by asbestosis and/or silicosis, and 
i t  is also found by the Industrial Commission that  such eiriplo,yee would 
be benefited by being taken out of his enlployment and that  swll  disease 
with such employee has progressed to such a degree as to make it hazard- 
ous for him to continue in his employment and is in consequence renloved 
therefrom by order of the Industrial Conlmission . . ., he shall be paid 
compensation as for temporary total or partial disability, as the case 
may be, until he can obtain employment in some other occupation in 
which there are no hazards of such occupational disease; Provided, 
however, compensation in no case shall be paid for a longer period than 
twenty weeks to an  employee without dependents, nor for a longer period 
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than forty weeks to an employee with dependents, and in either case 
said period shall begin from the date of removal from the employment, 
unless actual disablement from such disease results later and within the 
time limited in section 97-58." 

Unhappily, the phraseology of G. S., 97-61, is not altogether free from 
ambiguity. Hence, the Court must resort to construction to ascertain 
the legislative will. I n  so doing, the Court should consider the language 
of the statute, the mischiefs sought to be avoided, and the remedies 
intended to be applied. Hunt v. Eure, 188 N .  C., 716, 125 S. E., 484; 
Alexander v. Johnston, 171 N .  C., 468, 88 S. E., 785. Furthermore, 
if words will permit, the Court should not adopt a construction which 
mill lead to unjust, oppressive, or absurd consequences. S. v. Enrnhardt, 
170 N .  C., 725, 86 S. E., 960. 

G. S., 97-61, contains extreme sanctions calculated to effect the com- 
pulsory removal of the workers to whom it applies from industries with 
dmt  hazards to other work free from such hazards. Under its provisions, 
a worker falling within its scope may be barred from the only trade he 
knows and forced to seek his livelihood in what is to him a strange field 

<, 

of endeavor. At the same time, he may find an apparently just claim 
to ordinary compensation under the general provisions of the Act drasti- 
cally curtailed while he is in quest of new employment by the provision 
that compensation shall not be paid in any case "for a longer period than 
twenty weeks to an employee without dependents, nor for a longer period 
than forty weeks to an employee with dependents." I f  he is removed 
from his employment in an industry with dust hazards by order of the 
Industrial Commission in conformity to the statute and "thereafter 
engages in any occupation which exposes him to the hazards of silicosis 
and/or asbestosis without first having obtained the written approval of 
the Industrial Commission, neither he, his dependents, personal repre- 
sentative nor any other person shall be entitled to any compensation for 
disablement or death from silicosis and/or asbestosis." I f  he seeks and 
obtains permission from the Industrial Commission to continue in his 
hazardous employment as an alternative to forced change of occupation, 
he must "waive in writing his right to compensation for any aggravation 
of his condition that may result from his continuing in his hazardous 

u 

occnuation; but in the event of total disablement and/or death as a 
result of asbestosis and/or silicosis with which the enl~lovee was so 

z " 
affected compensation shall nevertheless be payable, but in no case, 
n-hether for disability or death or both, for a longer period than one 
llilndred (100) weeks.'' 

It is well to note the meaningful language used by the Legislature in 
authorizing the Industrial Commission to compel a workman embraced 
by G. S., 97-61, to transfer from an industry in which he is subject to 
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the hazards of asbestosis or silicosis to "employment in some othw 
occupation in which there are no hazards of such occupational di~ease." 
The term "occupation" denotes a vocation, trade, or business in which 
a person engages as the means of making a livelihood. Dorrell c. A70ridn 
Land & Timber Co., 53 Idaho, 793, 27 P. (2d),  960 ; IIarper v. England. 
124 Fla., 296, 168 S., 403; Sovereign, TI'. 0. TI'. c. Craft, 208 d a . ,  467, 
94 S., 831; Everson 2%. General Accid~nf Fire cE. Life Assur. Corp., 202 
Mass., 169, 88 N. E., 658; Jolif c.  Sfate, 53 Tex. A. R., 61, 109 S. W., 
176. The word "employment," as u ~ e d  here, implies continuity and 
some degree of permanency of occupation for hire or profit. Stevens I!. 

Modern Woodmen of America, 127 Wis., 606, 107 N. TV., 8, 7 Ann. Cas., 
566. 

Obviously, the Legislature enacted G. S., 97-61) for the paramount 
purpose of securing to an affected worker undergoing a compulsory 
change of occupation an independent position as a wage earner in some 
work free from dust hazards. When the language of the statute is con- 
sidered in the light of the mischief sought to be avoided and the remedies 
intended to be applied, i t  becomes manifest that  the Legislature has 
authorized the Industrial Commission to order a forced change of occu- 
pation for an employee affected by asbestosis or silicosis only in case i t  
appears to the Commission that  there is a reasonable basis for the con- 
clusion that  such employee possesses the actual or potential capacity of 
body and mind to work with substantial regularity during the fore- 
seeable future in some gainful occupation free from the hazards of 
asbestosis and silicosis. This construction of the statute finds emphatic 
support in the provision that  where "the forced change of occupation 
shall in thc opinion of the Industrial Commission require that the em- 
p l o y e ~  bc given special training in order to properly readjust himself, 
there shall be paid for such training and iucidental trareling and living 
expenses a n  adtlitional sum which s ~ R I ~  not exceed three hundred 
($300.00) dollars in t h ~  case of an cmploycc n-ithout dependents, and 
which shall not cscccd fire hundrcd ($500.00) dollars in the case of an  
employee .with c?cpeadents." Moreover, a contrary interpretation must 
necessarily be based upon the absurd premise that the lammake~s legis- 
lated in ignorance of. or with indifference to, the self-erident facts that  
the incapacity of a workrnan affected by asbe~tosis or silicosis to adapt 
himielf to new employment or the progrcsion of his disease may render 
it impo4b le  for him to obtain or follon. a gainful occupation in a new 
sphere of activity. 

T l ~ r  t a ~ k  of applying the law to the case a t  bar still remains. 
The Industrial Commission properly permitted the plaintiff to contest 

in thiq proceeding the applicability of G. S., 97-61, to him. The sum- 
mary  ordr.1. made by the Commission in May, 1046, mas not intended to 
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foreclose any of his rights against his last employer and its insurance 
carrier. Furthermore, such order was entered without notice or hearing. 

We  are constrained to hold upon the record here presented that the 
Superior Court was justified in setting aside the award and remanding 
the cause to the Industrial Commission because the evidence does not 
support the finding that the plaintiff "is not disabled from doing ordinary 
work" and the other findings of fact are insufficient for a proper determi- 
nation of the questions raised. Logan v. Johnson, 218 K. C., 200, 10 
S. E. (2d), 653; Dependenis of Poole u. Sigmon, 202 IT. C., 172, 162 
S. E., 198; Farmer v. Lumber Co., 217 N .  C., 158, 7 S. E. (2d), 376. 

When viewed in the light most adverse to him, the evidence merely 
tended to show tha t  the plaintiff "could do light work if there were no 
silica dust involved." Light work and ordinary work are not synonymous 
in  the realm of manual labor. We cannot agree with the assertion of 
the defendants that  the finding here considered is both supported and 
required by the fact that  the plaintiff worked with regularity in the 
mine of the Whitehall Company until 26 May, 1946. This contention 
scarcely comports with the records of the examinations held under G. S., 
97-60, reciting that  the examining physician had theretofore thrice con- 
cluded that  plaintiff was suffering from silicosis in its second stage. 
Indeed, such records suggest that plaintiff may have been making his 
"heart and nerve and sinew serve their turn long after they are gone." 
However this may have beell, the Legislature recognizes that silicosis is 
a progressive disease, and provides that an  employer may be held liable 
for compensation for silicosis if disablement results a t  any time within 
two years after the last exposure to the disease. G. S., 97-58. The hear- 
ing here was not held until approximately eleven months after plaintiff's 
labors ceased. 

Xanifestly, the questions arising in this cause cannot be determined 
i n  the absence of a finding as to whether the plaintiff is actually inca- 
pacitated because of silicosis from performing normal labor in the last 
occupation in  which he was remuneratively employed. I f  the lndustrial 
Con~mission should find that  plaintiff is disabled by silicosis in this sense, 
the plaintiff would be entitled to ordinary compensation under the pen- 
era1 provisions of the Workmen's Compelisation Act, unlees the Indus- 
trial Commission further finds that there is a reasonable basis for the 
co~~clusion that  the plaintiff possesses the actual or potential capacity of 
body and mind to work with substantial regularity during the foresee- 
able future in  some gainful occupation free from the hazards of asbesto- 
sis and silicosis. 

F o r  the reasons given, the judgment of the Superior Court is 
Affirmed. 



IN  THE S U P R E M E  COURT. 

D. P. W I K E  v. T H E  BOARD O F  TRUSTEES O F  NEW B E R N  GRADED 
SOHOOLS Ano U N I T E D  STATES F I D E L I T Y  & G U S R A K T P  COBIPAKP. 

(Filed 20 October, 1948.) 
1. Assignments § 1- 

Remuneration which a party is to receive upon the completion of a 
contract is assignable, the liability of the debtor to pay the money to the 
assignee being merely postponed until the happening of the contingency 
upon which it  is to become payable, a t  which time the assignment oper- 
ates upon the fund. 

2. Assignments 9 3- 
Where a contractor's performance bond contains a n  assignment of the 

contract to secure the obligations of the bond and any other indebtedness 
or liabilities of the contractor to the guaranty company, whether thereto- 
fore or thereafter incurred, the assignment to be effective in the event of 
breach of the bond or any other bond executed by the guaranty company 
on behalf of the contractor, specifically listing another contract for which 
the guaranty company had executed performance bond, the assignment is 
sufficient to cover moneys due under the contract for the purpose of in- 
demnifying the guaranty company for loss sustained on such other bond 
because of breach in performance by the contractor. 

3. Pleadings § 28- 

Where, in an action by a contractor to recorer the balance due upon 
completion of the work, the guaranty company which executed the con- 
tractor's performance bond is made a party and files answer alleging that 
it is entitled to the fund under the contractor's valid assignment of the 
contract to reimburse it  for loss sustained on another performance bond 
executed for the contractor, i t  is error for the court to  strike the answer 
and render judgment on the pleadings for the contractor, since the answer 
raises issues of fact which must be determined before the rights of the 
parties can be adjudicated. 

STACY, C.  J., took no part in the consideration or decision of this case. 

, ~ P P E A L  b y  defendant United States  Fidel i ty  & G u a r a n t y  C o n ~ p a n y  
f r o m  Stevens, J., M a y  Term, 1948, CRAVEN. E r r o r .  

Civil action t o  recover the  s u m  alleged to be due on a builder's con- 
t ract  to  construct a n  addition t o  a school building i n  N e w  Bern, heard on 
motions ( 1 )  t o  strike answer of defendant guaran ty  company and ( 2 )  
f o r  judgment  on t h e  pleadings. 

I n  F e b r u a r y  1946, plaintiff and  his  copartner, t r ad ing  as  E thr idge  
& Wike  Construction Company, contracted to  construct certain apart-  
ment  buildings f o r  D r .  C. S. Barker .  Defendant g u a r a n t y  company, on 
application of the  contractors, issued i ts  performance bond, guaranteeing 
the performance of said contract.  

I n  August  1946, said construction company contracted wi th  defendant 
board of trustees to  construct a n  addition t o  one of t h e  Negro school 
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buildings in New Bern. Defendant guaranty company likewise, on 
application of the contractors, issued its performance bond guaranteeing 
the performance of this contract. The application for said bond dated 
5 August 1946, executed by plaintiff and his copartner. contains the 
following : 

"Each of the undersigned . . . hereby agrees as follows : 
. . .  

"Third, to assign and convey and does hereby assign and convey to the 
Company as collateral to secure the obligations herein and a n y  other 
indebtedness or  liabilities of the  undersigned t o  the  Company ,  whether  
heretofore or hereafter incurred, all the right, title and interest of the 
undersigned in and to: (a)  said contract and any change, addition, 
substitution or new contract (including all retained percentages, deferred 
payments, earned moneys and all moneys and properties that may be due 
or become due under said contract, change, addition, substitution or new 
contract) . . . such assignment to be effective as of the date of the con- 
struction contract but only in event of (1) any breach of any of the 
agreements herein contained or of said contract or performance bond 
or  a n y  other bond executed or  procured b y  the  Company  on behalf of the  
appl icant  herein . . ." (Italics added). 

On 20 November 1946, Dr. Barker notified defendant guaranty com- 
pany that the building contractors had defaulted in their contract with 
him. As a result it paid out the sum of $23,500. 

Thereafter, on 12 December 1946, the contractors wrote defendant 
board of trustees two letters as follows : 

"It is our desire that all future payments in  connection with the 
construction of addition to the colored school in New Bern be made 
jointly to ourselrcs and Mr. John Dunn, Agent for U. S. Fidelity & 
Guaranty Co." Duly signed ; and another of identical wording with the 
following added : 

"We agree that Mr. John Dunn and R. L. Savage shall act as joint 
control agent and all ~ i t h d r a w a l s  upon any funds that may be received 
shall be subject to the counter-signature of Mr. Dunn or Mr. Savage for 
U. S. Fidelity and Guaranty Co." Duly signed. 

Likewise, defendant guaranty company notified the board of trustees 
of its claim and objected to the payment of any balance to plaintiff. 

The contractors, haring completed the construction of the school build- 
ing, demanded payment of the balance due in the sum of $3,700. 

The partnership of Ethridge 85 mike Construction Co. having there- 
tofore been dissolved by agreement under the terms of which plaintiff 
acquired the assets of the partnership, plaintiff mike on 21 July 1947, 
institnted this action to recover said balance. 
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The defendant board filed answer in which it (1) admitted the balance 
due, (2) pleaded the above-quoted letters and notice, and ( 3 )  prayed 
that i t  be permitted to pay said sum into court subject to the final 
determination of the controversy in respect thereto between plaintiff 
and said guaranty company. 

At the November Term, 1947, Harris, J., on petition of the guaranty 
company, entered an order making said guaranty con1pan;r- a party 
defendant to the end it might plead and assert its claim to said sum. 
The guaranty company thereupon filed an answer in which it pleads 
(1)  plaintiff's default on the Barker contract and defendant's payment 
of $23,500 as a result thereof, (2)  the assignment contained in the appli- 
cation for the bond covering the school building, (3) the letters from 
plaintiff and partner to the board of trustees and its notice of claim to 
said board, and (4) the action now pending in which it is seeking to 
recover of plaintiff and his copartner the sums expended by i t  by reason 
of their alleged default on the Barker contract. I t  prays that it be 
adjudged to be the owner and entitled to said balance of $3,700. 

The $3,700 has been deposited with the clerk by the board of trustees 
under order of court and this action is now a controversy between plain- 
tiff Wike and the guaranty company over the ownership of said fund. 
Hereinafter they will be treated as plaintiff and defendant respectively. 

On 20 November 1947, plaintiff served notice on defendant that he 
would move the court for judgment on the pleadings and, on 4 February 
1948, served another notice that he would move to strike the answer of 
defendant and for judgment on the pleadings. 

When the cause came on for hearing in the court below on said mo- 
tions, the court entered an order striking defendant's answer, rendered 
judgment on the pleadings for plaintiff and directed the clerk to pay said 
sum to plaintiff. Defendant excepted and appealed. 

H. P. Whi tehurs t  for plaint i f  appellee. 
W h i t a k e r  & Jeffress and R. L. Savage for defendant appellant. 

BARNHILL, J. I n  equity a present assignment of money having a 
potential existence but not yet due will operate 011 the fund as soon as it 
is acquired. Hence the remuneration plaintiff was to receive for the 
construction of the school annex was assignable. The fact the money 
was not then due only operated to postpone the liability of the debtor 
until the contingency happened and the money became payable. Godwin 
v. B a n k ,  145 N. C., 320, 328; T r u s t  Co. v. Construction Co., 191 N. C., 
664, 132 S. E., 804; R a n k  v. Jackson, 214 N. C., 582, 200 S. E., 444; 
4 A. J., 239, 240. Restatement of the Law, Contracts, see. 154. 
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The language used in.the application 'for the school building contract 
performance bond is sufficient to constitute an assignment of the moneys 
to become due to plaintiff and his copartner as the work progressed and 
the balance due upon the completion of the contract. 

The assignment was to secure not only the obligations assumed by the 
defendant under that bond, but also "any other indebtedness or liabilities 
of the undersigned (the contractors) to the Company, whether heretofore 
or hereafter incurred" by reason of the breach of that bond or "any 
other bond executed or procured by the Company on behalf of the 
applicant . . ." The Barker contract is listed in the application as one 
o j t h e  outstanding contracts in the process of performance. Any pay- 
ment made by defendant by reason of its suretyship on plaintiff's per- 
formance bond executed in connection with that contract is secured by the 
assignment, and defendant alleges that the letters written to the school 
board were to effectuate the assignment after liability thereon had 
accrued. 

I t  follows that the allegations contained in defendant's answer raise 
issues of fact uDon which it is entitled to be heard. As these issues 
must be answered in'order for the court to ascertain to whom the fund 
in  controversy should be paid, the order striking the answer and the 
judgment on the pleadings must be held for error. Petty v. Insurance 
Co., 210 N.  C., 500, 187 S. E., 816; Oldham v. Ross, 214 N .  C., 696, 
200 S. E., 393; A d a m s  v. Cleve, 218 N.  C., 302, 10 S. E. (2d), 911; 
Lockhart v .  Lockhart ,  223 N .  C., 123, 25 S. E. (2d), 465. 

The order and judgment entered in the court below must be vacated 
and the cause reinstated on the civil issue docket for trial. 

Error. 

STACY, C. J., took no part in the consideration or decision of this case. 

NAOMI McMILLAN LEDFORD v. HOLLY LEDFORD: J. FLAY LEDFORD 
AND W I ~ ,  MARGARET W. LEDFORD; LOUISE LEDFORD WYATT 
AND HUSBAND, GUY E. WYATT; MARY GRACE LEDFORD HEMBY AND 

HUSBAND, FRANK H. HEMBY; HELEN BRUCE LEDFORD GRUBB 
AND HGSBAND, JACK GRUBB; SAM \If. LEDFORD A m  WIFE, CAROL 
LEDFORD; SARA BESS LEDFORD ORMAND AND HUSBAND, JACK 
ORMAND ; AND A. B. LEDFORD. 

(Filed 20 October, 1948.) 
1. Judgments 8 4- 

The lam will presume that a consent judgment duly entered of record 
is regular and that the attorney who signed it acted in good faith under 
authority from his client. 
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8. Same- 
A consent judgment cannot be modified or set aside without the consent 

of the parties except for fraud or mutual mistake, or actual absence of 
consent. 

3. Judgments 51- 
Consent of the parties is prerequisite to the power of the court to sign 

a consent judgment, and if such consent does not exist a t  the time the 
court sanctions or approves the agreement, the judgment is void. 

4. Judgments § 4- 

The proper procedure to  attack a consent judgment on the ground of 
want of consent a t  the time i t  was entered is by motion in the cause. 

5. Same- 
The question presented by a motion to set aside a consent judgment on 

the ground that movent did not consent thereto a t  the time it  mas entered 
is for the determination of the court, and the court is the sole judge of 
the weight and credibility of the evidence, and his findings are conclusive 
and not reviewable when supported by the evidence. 

6. Appeal and Error 5 40d- 
The finding by the trial court that movent's attorney was authorized to 

sign the consent judgment, held supported by the evidence, and is con- 
clusive on appeal. 

7. Judgments 9 4- 

Inadequacy of the consideration for the signing of a consent judgment 
is alone insufficient to overthrow the consent judgment on the ground of 
fraud or mutual mistake. 

APPEAL by petitioner f r o m  Pless, Jr., J , ,  July-August  Term,  1948, of 
CLEVELAND. 

Proceeding f o r  the allotment of dower to petitioner as  widow of J. F. 
Ledford, deceased, she having dissented f r o m  his  last will and  testament, 
-heard upon her  motion i n  the cause to set aside a judgment  entered i n  
proceeding, on  27 October, 1947, signd by consent of her  attorney, 
Pey ton  McSwain, b y  the terms of which i t  appears t h a t  the  parties 
agreed upon a settlement and  compromise of their  differences,-whereby 
petitioner agreed to accept the  s u m  of $15,000 i n  cash i n  settlement of all  
he r  r ights  of dower, and  to dis t r ibut i re  share i n  the personalty, i n  and 
t o  t h e  estate of her  deceased husband, J. F. Ledford, and  to execute a 
deed releasing and  relinquishing to executors and  heirs a t  l a w  and de- 
visees of J. F. Ledford al l  her  right,  t i t le and interest i n  and  t o  his  
estate. 

T h e  grounds, upon which the  motion to set aside the  judgment is  
based, i n  general, a re  these: T h a t  the  judgment (1 )  is  void i n  t h a t  the  
petitioner did not consent thereto;  (2 )  is voidable and i rregular  i n  t h a t  
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i t  was entered contrary to the course and practice of the court; and ( 3 )  
is inequitable, unfair, a gross injustice, and totally inconsistent with the 
established and admitted rights of petitioner. 

The court, upon consideration of the motion, affidavits, and argument 
of counsel for petitioner, found facts, substantially these : That negotia- 
tions between attorneys for the parties extending over a substantial 
period of time, resulted in an offer by the heirs to pay to petitioner the 
sum of $15,000 in settlement of her claim to dower and of her distribu- 
tive share in the estate; that the offer was discussed by petitioner and 
her attorney, Peyton McSwain, and afker several days consideration her 
said attorney signed the consent judgment, and that on the following 
day she executed a deed which recites a compromise in effect in keeping 
with the terms of the offer, and received the executors' check for $15,000; 
that petitioner was fully apprised of her claims being settled for said 
amount; that there was no fraud or duress produced upon her by defend- 
ants, or by her attorney; that her said attorney was authorized to sign 
the consent judgment, and petitioner ratified i t  by executing the deed 
and accepting the check. 

Whereupon, the court held as a matter of law that petitioner is not 
entitled to the relief sought, and, therefore, denied the motion to set 
aside the consent judgment. 

Petitioner appeals therefrom to Supreme Court and assigns error. 

Womble ,  Carlyle, Mar t in  LP: Sandridge and J o h n  B. Smal l  for plain- 
tiff, appellant. 

Pal ls  & Falls for defendants, appellees. 

WINBORNE, J. The first two grounds upon which petitioner bases her 
motion in the cause to set aside the consent judgment entered in  the 
present proceeding appear to be predicated upon her contention that she 
had not authorized her attorney to sign such judgment. 

I n  this connection, "A judgment entered of record, whether in i n v i t u m  
or by consent, is presumed to be regular, and an attorney who consented 
to i t  is presumed to have acted in good faith and to have had the neces- 
sary authority from his client, and not to have betrayed his confidence 
or to have sacrificed his right. The law does not presume that a wrong 
has been done. I t  would greatly impair the integrity of judgments and 
destroy the faith of the public in them if the principles were different," 
W a l k e r ,  J., in Gardiner v. May, 172 N. C., 192, 89 S. E., 955. 

Moreover, it is a general rule of law that a judgment entered by the 
court upon the consent of the parties litigant, being in the nature of a 
contract to which the court has given its formal approval, cannot be 
subsequently modified or set aside without the assent of the parties, in 
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the absence of fraud or mutual mistake, or actual absence of consent, 
and then only by an  appropriate legal proceeding. See, among other 
cases, Garcliner 1 3 .  Xay, supra; Xeen u. Parker, 217 N .  C., 378, 8 S. E. 
(2d),  209 ; Rodriguez v. Rodriguez, 224 N .  C., 275, 29 S. E. (2d), 901 ; 
Williamson v. Williamson, 224 N .  C., 474, 31 S. E. (2d),  367; King v. 
King, 225 i'i. C., 639, 35 S. E. (Zd), 893; Lee v. Rhodes, 227 hi. C., 240, 
4 1  S. E. (2d), 747; XcRary 7.. XrRary, 228 N .  C., 714, 47 S. E. (2d),  
27;  and for over-all annotation see 139 8. L. R., 421, on subject, "Power 
to  open or modify consent judgment." 

The power of the court to s iga  a consent judgment depends upon the 
unqualified consent of the ~ a r t i e s  thereto, and the judgment is void if 
such consent does not exist a t  the time the court sauctions or approves 
the agreement of the ~ a r t i e s  and promulgates i t  as a judgment. King v. 
King, supra; Williamson v. Williamson, supra; Rodriguez v. Rodriguez, 
supra; McRary v. McRary, szcpm. 

"When a party to an action denies that  he ga re  his consent to the 
judgment as entered, the proper procedure is by motion in the cause," 
Ring v. King, supra, and cases cited. And when the question is raised 
as to whether a party to an  action consented to a judgment, the court, 
upon motion, will determine the question. Xing 7). Xing, supra. The 
findings of fact made by the trial judge in making such determination, 
where there is some supporting evidence, are final and binding on this 
court. See Lumber Co. 1.. Cotfingham, 173 N.  C., 323, 92 S. E., 9 ;  
Alston v. R. R., 207 N .  C., 114, 176 S. E., 292. H e  is the sole judge of 
the weight and credibility of the evidence, and his findings thereon are 
conclusive and are not reviewable by this Court. Creed v. Marshall, 
160 N .  C., 394, 76 S. E., 270. 

Applying theee principles, the finding of fact by  the trial judge that  
petitioner's attorney was authorized to sign the consent judgment is 
conclusive, and is not subject to review on this appeal, if there be evi- 
dence to support it. And a careful consideration of the evidence before 
the trial iudge, as shown by the record on this appeal, reveals support 
for  such finding. 

Next, as to third ground upon which the motion is based : 
I f  the consideration npon which petitioner relinquished her dower 

right, and right to distributive share be inadequate, that  alone will not 
suffice to overthrow the consent judgment. F o r  analogous case see 
Watkins v. Grier, 224 N .  C., 339, 30 S. E. (2d),  223. 

Careful review of the record in respect to the questions raised, fails 
to disclose reversible error. 

Affirmed. 
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STATE v. TROY JIcNEILL. 

(Filed 20 October, 1948.) 
1. Homicide § 16- 

The Billing of n human being with a deadly weapon must be intentional 
in order to raise the presumptions that the killing was unla~vful and that 
i t  was done with malice. 

2. Homicide 5 27h- 
E~idence  for the State which tends to show that defendant had beaten 

his wife on many previous occasions, and that on the occasion in question 
he had been drinking and brutally beat her with a poker or other instru- 
ment, and that  death enswd from the injuries thus inflicted, is h e l d  to 
require the submission to the jury of the qurstion of defendant's guilt of 
rnanslm~ghter. since the eridrnce is susceptible to the interpretation that  
the killing was not intentional. G. S., 15-170. 

3. Criminal Law § S i c  ( 5 ) -  

'he verdict of gnilty of the offense charged in the indictment does not 
cure error of the court in failing to submit to the jury the question of 
defendant's guilt of less degrees of the crime. 

4. Criminal Law 3 5311- 
The failure of defendant to testify in his own behalf should not be made 

the subject of comment by the court except to inform the jury that a 
defendant may or may not testify in his own behalf as  he may see fit, and 
that his failure to testify does not create any presumption against him. 
G.  S., 8-54. 

APPEAL b y  defendant  f r o m  Frizzelle. J., a t  M a y  Term,  1948, of 
HARNETT. 

Criminal  prosecution upon indictment charging the defendant  wi th  the  
felonious slaying of his  wife, Ernest ine McNeill .  

T h e  evidence tends to  shorn t h a t  the  defendant was i n  his  home on 
S u n d a y  evening, 2 1  March ,  1948, and  t h a t  he h a d  been drinking. H i s  
wife had  been away, but  came home about dark.  H e  complained to her  
about  her  absence a n d  then started beating her. H e  continued a t  inter- 
vals to  beat her  w i t h  a stick, a poker or some other instrument  unt i l  a 
la te  hour  of the  night.  I11 the meantime his daughter  tried to intervene 
and he  began beat ing her. S h e  defended herself and  escaped. h son, 
1 5  years of age, was  driven f rom the  house and the  defendant  fired a t  
h i m  twice wi th  a shotgun as  the  boy fled. T h e  children returned later  
and their  mother  requested them to get someone to take her  t o  a doctor. 
T h e  defendant refused t o  let them leave the house. T h e  deceased died 
about 4:30 a.m., on the  morning of 22 March,  1948. According t o  the  
State's evidence, the defendant had  beat his  wife on m a n y  previous 
occasions. 
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The defendant did not go upon the stand or offer any evidence in his 
behalf. 

Verdict : Guilty of murder in the first degree. Judgment : Death by 
asphyxiation. The defendant appeals, assigning error. 

Attorney-General McMullan and Assistant Aitorneys-General Bruton, 
Rhodes, and Moody for the State. 

Everette Dofermyre and Charles Ross for defendant. 

DENNY, J. I n  the trial below, the court instructed the jury it might 
return one of three verdicts, to wit: Guilty of murder in the first degree, 
guilty of murder in the second degree, or not guilty. The jury was then 
instructed there mas no evidence in this case to warrant its submission 
to the jury on the question of manslaughter, and "therefore, the Court 
instructs the jury that you should not in any event find the defendant 
guilty of manslaughter." To this the defendant excepted and assigns i t  
as error. 

I t  is disclosed by the record that the defendant had beaten his wife on 
numerous occasions prior to the one which resulted in her death. His 
conduct on the night of 21 March, 1948, was indefensible. His  attack 
on his wife was brutal in the extreme. Even so, in the light of all the 
State's evidence, we think it was error to exclude from the jury any 
consideration of manslaughter. 

The intentional killing of a human being with a deadly weapon raises 
two presumptions, first, that the killing was unlawful, and, second, that 
i t  was done with malice; but these presumptions do not arise from the 
mere killing with a deadly weapon. S! v. Childress, 228 N.  C., 208, 45 
S. E. (2d), 42; S .  v. Debnam, 222 N.  C., 266, 22 S. E. (2d), 562. The 
killing with a deadly weapon must be intentional to raise these pre- 
sumptions. 

We think the evidence on this record does raise a question as to 
whether or not the defendant intentionally killed his wife with a deadly 
weapon. This being so, "the statute G. S. 15-170 requires that the 
'less degree of the same crime' be submitted to the jury with proper 
instructions." S. v. Childress, supra. And the fact that the jury con- 
victed the defendant of murder in the first degree does not cure the error. 
S. v. Merrick, 171 N.  C., 788, 88 S. E., 501; S. v. Thomas, 184 N .  C., 
757, 114 S. E., 834; S .  v. Robinson, 188 N.  C., 784, 125 S. E., 617; 
S. v. Lee, 206 N. C., 472, 174 S. E., 288; S. v. Burnetfe, 213 N .  C., 153, 
195 S. E,. 356; 8. v. Childress, supra. 

The defendant also excepts and assigns as error the following portion 
of his Honor's charge: "The Court calls your attention to the fact that 
the defendant not only did not offer any testimony in his behalf, but did 
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not go  on the witness stand as a witness in his own behalf. One placed 
on trial charged with the violation of the criminal law in this State has 
the right to elect whether he will or will not go upon the witness stand 
and give the jury the benefit of his version of the matter under review. 
The law says that  in case the defendant elects not to  go on the witness 
stand and testify that  fact and circumstance shall not be considered 
against him prejudicially by the jury. I t  is  not to be construed by the 
jury as a confession or acknowledgment by the defendant of his guilt.'' 

The  State contends this charge was not improper in  view of the 
opinion in  S.  v. Horne, 209 N. C., 725, 184 S. E., 470. We concede the 
two charges are somewhat similar. However, since there must be a new 
tr ial  in this case, we wish to call attention to the fact that  the failure 
of a defendant to go upon the witness stand and testify in his own behalf 
should not be made the subject of comment, except to inform the jury  
that  a defendant may or may not testify in  his own behalf as he may 
see fit, and his failure to testify "shall not create any presumption 
against him." G. S., 8-54. 

F o r  the reasons stated there must be a new trial, and i t  is so ordered. 
New trial. 

JOSEPH G. WHEELER v. J. S. WILDER AND WIFE, ELLA WILDER. 

(Filed 20 October, 1948.) 
I. Wills 5 31- 

The cardinal rule in the interpretation of a will is to ascertain the 
intent of the testator as gathered from the four corners of the instrument, 
and to give effect to such intent unless contrary to some rule of law or in 
conflict with public policy. 

2. Wills 3 33b- 
Testator de~ised an estate for life to his wife and then an estate to his 

nephew to have and to hold during his lifetime and after his death "to be 
inherited by nearest heir in the Wheeler family." Wheeler was the sur- 
name of both the testator and the nephew. Held: Construing the will as 
a whole, i t  is apparent that "nearest heir in the Wheeler family" referred 
to heir of testator and not the nephew, and the rule in Shelley's case is 
inapplicable. Since it appears that testator had collateral heirs who 
might inherit, the nephew cannot convey the fee simple. 

APPEAL by defendants from Williavzs, J., at  August Mixed Term, 
1948, of JOHNSTOR. 

Civil action for specific performance of written contract of sale and 
purchase of certain land in Johnston County, North Carolina. 
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The parties submitted the matters in controversy in  this action upon 
an agreed statement of facts substantially these: 

1. Plaintiff and defendants entered into a written contract on 21  
June, 1948, for the sale and purchase of a certain specifically described 
tract, piece or parcel of land in Johnston County, North Carolina, by the 
terms of which contract plaintiff agreed to convey said land to defend- 
ants by good and sufficient deed '(with full covenants and warranty," etc. 

2. Plaintiff, in due time, tendered to defendants a deed in the form 
he had agreed to do, but defendants refused to accept same, and to pay 
the agreed purchase price, for that they contend that plaintiff cannot 
convey a fee simple title to said lands in that he acquired, and has only a 
life estate in said land, under the following provisions of the will of 
Alsey B. Wheeler, under which he claims title: "And after the death of 
myself, Alsey B. Wheeler and wife, Winnie Elizabeth Wheeler, we 
bequeath to our nephew, Joseph Gardner Wheeler, our tract of land, 
thirty-three acres and fifty three one-hundredths which he is to have and 
to hold during his lifetime, and after his decease to be inherited by 
nearest heir in the Wheeler family to have and to hold as long as the 
law will allow." 

3. During the year 1929, Joseph G. Wheeler, who is the same person 
as Joseph Gardner Wheeler, named in said will, built a home on said 
land, and lived, and was living thereon at the time of the death of 
Winnie Elizabeth Wheeler, in August, 1930, and of Alsey B. Wheeler 
on 1 April, 1931. And Alsey B. Wheeler, at the time of making his will, 
and at  the time of his death, owned the fee simple title to said land. 

4. The land in controversy here is the identical tract of land devised 
to said Joseph Gardner Wheeler in the will of said Alsey B. Wheeler, 
and "all of the persons interested in the controversy presented hereby, 
namely, the soundness of the plaintiff's title are parties to this action, 
are of full age and are properly before the court." 

The court finding the agreed statement of facts to be true, and being 
of opinion that by the language of the will of Alsey B. Wheeler, quoted 
in paragraph two above, an estate in fee simple is devised to Joseph 
Gardner Wheeler, the plaintiff herein, and that he is the owner in fee 
simple of the lands described in the contract to convey, set out in this 
action, entered judgment against defendants for specific performance. 

Defendants appeal therefrom to Supreme Court and assign error. 

A. M.  Nob le  for plaintif f ,  appellee. 
F.  H.  B r o o k s  for defendants ,  appellants.  

WI~BORKE,  J. The debate on this appeal is focused upon this clause 
"and after his decease to be inherited by nearest heir in the Wheeler 
family," which appears in the will of Alsey B. Wheeler. 
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Plaintiff, appellee, contends that the words ('nearest heir in the 
Wheeler family," as used in the will, mean the "nearest heir in the 
Joseph Gardner Wheeler family," that is, his heirs. And defendants 
concede that if this be the meaning, plaintiff has a fee simple title under 
the rule in Shelley's case. This is the construction put upon the clause 
on the hearing beiow. 

On the other hand, defendants contend that the words "nearest heir 
in  the Wheeler family" mean the "nearest heir in the Alsey B. Wheeler 
family," that is, the nearest heir of the testator,-and that, hence, the 
life estate given to Joseph G. Wheeler was not enlarged into a fee simple. 

"The cardinal principle in the interpretation of wills is to discover 
the intent of the testator looking at  the instrument from its four corners, 
and to give effect to such intent, unless contrary to some rule of law or 
at  variance with public policy." Heyer v. Bulluck, 210 N .  C., 321, 186 
S. E., 356; Williams v. Rand, 223 N. C., $34, 28 S. E. (2d), 247. "The 
object is to arrive at, if possible, the intention and meaning of the 
testator as expressed in the language used by him." Patterson v. Jfc-  
Cormick, 181 N. C., 311, 107 S. E., 12. 

Applying these principles to the case in hand, and considering the will 
of Alsey B. Wheeler, from its four corners, the intention of the testator 
seems clear from the language he used. I t  is significant that, first, he 
gives to his wife "all the real estate . . . to have and to hold her life- 
time"; then "after the decease" of himself and of his wife, the language 
is "we bequeath to our nephew, Joseph Gardner Wheeler, our tract of 
land . . . which he is to have and to hold during his lifetime"; and, 
then, "after his decease to be inherited by nearest heir in the Wheeler 
family to have and to hold as long as the law will allow." I n  other 
words, it is apparent that the testator had in mind three objects of his 
bounty in this order, first, his wife, during her lifetime; second, his 
nephew, during his lifetime; and, third, his own blood kin in general. 
That is, after his wife had enjoyed his tract of land for life, and then 
after his nephew had enjoyed i t  for life, it should go to the nearest kin 
in his, the testator's, family. 

And it is noted that while in the agreed statement of facts i t  is stated 
that "all of the persons interested in the controversy presented hereby, 
namely, the soundness of the plaintiff's title, are parties to this action, 
are of full age and are properly before the court," there are expressions 
in the briefs of counsel for appellants and for appellee, respectively, 
that tend to show that testator had no children, but had relatives,- 
appellant saying '(it is agreed that Alsey B. Wheeler left heirs who 
could inherit this land in question." 

I n  the light of the above holding, the judgment below is 
Reversed. 
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GLENN C. BARLOW v. CITY BUS LINES, INC. 

(Filed 20 October, 1948.) 

1. Automobiles 55 Sd, 18h (3)- 

Evidence tending to show that plaintiff was following a bus on a wet, 
slippery road, through fog and rain, that the bus suddenly stopped to 
discharge a passenger and that plaintiff's car collided with the rear of the 
bus, together with plaintiff's testimony that he did not see any brake lights 
or stop lights, and testimony of a patrolman that upon his investigation 
after the accident the auxiliary brake lights of the bus were not function- 
ing and that the regulation rear lights, though burning, were covered with 
a film, is 7wld to require the submission of the issue of contributory negli- 
gence to the jury, and judgment of nonsuit on the ground of contributory 
negligence is error. 

2. Trial 3 =a- 
When diverse inferences may reasonably be drawn from the evidence, 

nonsuit is improper, since the weight of the evidence is for the jury and 
not the court. 

3. Xegligence 5 1%- 
It is only when the plaintiff proves himself out of court that nonsuit 

may be entered on the issue of contributory negligence. 

4. Trial § S c -  
Discrepancies and contradictions, even in plaintiff's evidence, do not 

warrant nonsuit. 

APPEAL by plaintiff from Nettles, J., May Term, 1948, of CALDWELL. 
Civil action for damages to  lai in tiff's automobile resulting from rear- 

end collision with defendant's bus, allegedly stopped on highway in the 
nighttime without proper signals or lights. 

On  the night of 24 October, 1947, about 11 :30 p.m., the plaintiff was 
driving his 1941 Ford car, i n  foggy and rainy weather, on Highway 
No. 321, just outside the city limits of Hickory, vhen  he struck the rear 
end of defendant City bus while i t  was standing on the paved portion of 
the highway, discharging a passenger. 

Plaintiff says: "It happened on a little curve in the road. . . . The 
first thing I knew the bus stopped right in frolit of me . . . right on the 
highway, and I could not look around him because a car was coming 
from the opposite direction; i t  was raining and foggy. . . . I could not 
see any stop lights on the car (bus). It was dir ty and muddy. I didn't 
see any brake lights. I was d r i ~ ~ i n g  about 25 to 35 miles an hour. I hit  
the bus . . . and crossed to the other side of the highway. . . . There 
were no signs along the highway indicating a bus stop. . . . I asked the 
driver how come him to have on no stop lights, and he tried them and 
they wouldn't vork. (Cross-examination) I t  was a foggy night . . . in 
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a thickly settled section. . . . I had been through there a good many 
times. I could not see 300 yards ahead that night. I could have if he 
had had on any red lights. I could have seen him nearly 1000 feet. . . . 
I don't know how far I skidded before hitting the bus, it was not a long 
distance. . . . I did not see it stepped off." 

The Highway Patrolman who investigated the accident, testified that 
the markings on the highway indicated that plaintiff's brakes were 
applied approximately 35 feet before the impact, and the tracks which 
led from the rear of the bus indicated a distance of 65 feet from the 
point of impact to where the Ford had stopped on the left-hand side of 
the road next to a wire fence. "I found that the two auxiliary stop 
lights on the bus were not burning. The two small lights on the rear of 
the bus which were equipped at the time with three small lights on the 
top of the bus, with the two small lights on the bottom of the bus, which 
is a combination stop light and red light, were in operation. . . . The 
lights mere not clear; they had a skim of film on the outside at  that time. 
The auxiliary lights were not burning. . . . The bus is between 9 and 
10 feet high . . . was lighted on the inside when I arrived, but I don't 
know whether it was lighted at  the time of the collision. . . . The 
auxiliary brake light was not burning; the two regulation lights were 
working, but they were very dim due to the fact that a film was on the 
inside of the light. There was some film over the lights a t  the top of 
the bus. . . . I couldn't say whether the lights were burning at  the time 
of the impact, but they were not burning when I got there. I couldn't 
see because it was foggy. . . . I t  was very foggy and the road was wet 
at  the time." 

From judgment of nonsuit entered at the close of plaintiff's evidence, 
he appeals, assigning error. 

1V. H. S t r i ck land  f o r  plaintif f ,  appel lant .  
Folger  L. Tozonsencl f o r  defendant ,  appellee. 

STACY, C .  J. The question for decision is whether the evidence sur- 
vives the demurrer. The trial court answered in the negative. We are 
inclined to a different view. 

The case was made to turn in the court below on the contributory 
negligence of the plaintiff. Opposing inferences seem permissible from 
the evidence, especially in view of the ambiguity in the testimony of the 
Highway Patrolman who investigated the occurrence, and in this state of 
the record the decisions require that the case be submitted to the jury. 

The two vehicles were proceeding in the same direction in the night- 
time, through fog and rain, on a wet, slippery road. The plaintiff says 
"the first thing I knew the bus stopped right in front of me" and pro- 
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duced the rear-end collision as another car was coming from the opposite 
direction ; that  the bus was dirty and muddy; that  he didn't see any brake 
lights or stop lights, and tha t  the red lights were not in operation. The 
Highway Patrolman says the lights on the rear of the bus, which mere 
burning when he arrived, including the lights a t  the top of the bus, were 
very dim due to a film on the inside of the lights. H e  further says, 
"I couldn't see because i t  mas foggy. I t  was very foggy and the road 
was wet a t  the time." This evidence would seem to require the submis- 
sion of the issue of contributory negligence to the jury. 

I t  is true, there is other evidence less favorable to the plaintiff, but 
its probable weight is not for the court on motion for nonsuit. Cummins  
2%. Frui t  CO., 225 X. C., 625, 36 S. E. (2d),  11; C'larke v. .Martin, 215 
N.  C., 405, 2 S. E. (2d),  10 ;  Wil l iams  7:. Express Lines, 198 IT. C., 193, 
151 S. E., 197. "The rule applicable in cases of this kind is that if 
diverse inferencer may reasonably be drawn from the evidence, some 
favorable to plaintiff and others to the defendant, the cause should be 
submitted to the jury for final determination." I fobbs  v. X a n n ,  199 
N .  C., 532, 155 S. E., 163. I t  is only when the plaintiff proves himself 
out of court that  nonsuit may be entered on the issue of contributory 
negligence. Phil l ips  v. Y e s s m i t h ,  226 N .  C., 173, 37 S. E. (2d),  178;  
Lincoln v. R. R., 207 N. C., 787, 178 S. E., 601. 

Discrepancies and contradictions, even in plaintiff's evidence, are for 
the tmelre and not for the court. Emery  7). Ins .  Co., 228 N .  C., 532, 
46 S. E. (2d),  309; B a n k  v. Ins .  Co., 223 N .  C., 390, 26 S. E. (2d), 862; 
Shell v. Roseman,  155 N.  C., 90, 71 S. E., 86. 

The case is controlled by the second line of authorities cited in T y s o n  
v. Ford, 228 N .  C., 778. Compare B u s  Co. v. Products  Co., ante, 352. 

Reversed. 

1-1. C. IIARGETT v. ALFRED DE1,ISLE .\XI, WIFF. MARY ELEANOR 
DELISLE. 

(Filed 20 October, 1918.) 

Arbitration and Award § 2- 

Where both parties inrolir the ji~risdiction of the Superior Court to 
tlc~tcrminc their rights under their contract, and thns ignore or w a i ~ e  the 
provision of the contract for arbitration, neither party haring pleaded the 
i1rbitr;ltion agreement or requested that their differences should be settled 
by arbitration, it is error fo r  the court to dismiw the action, over the 
objection of one of them, on the ground that the arbitration agreement 
prec4ndcil nn action at law. 
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APPEAL by plaintiff from Stevens ,  J., May Term, 1948, of CRAVEN. 
Reversed. 

This was an action to recover the balance due on a building contract. 
Notice of lien for materials and labor was filed. Defendants in answer 
denied any indebtedness to plaintiff and set up a cross-action for failure 
to complete building according to contract and for faulty workmanship. 
When the cause came on for hearing it was referred to a referee. The 
referee noted that the contract between the parties for the erection of 
the building contained proviso that "any disagreement arising out of the 
contract or any provision thereof shall be submitted to an arbitrator or 
arbitrators," and reported to the court that in his opinion this clause 
"provided the sole means by which this dispute could be settled." The 
court being of same opinion, and, concluding that plaintiff was without 
right to maintain this action, confirmed the report and dismissed the 
action. Plaintiff appealed. 

L. T .  Granthanz and  H.  P. Whitehzirs t  for p l n i n f i f ,  a p p e l l m f .  
R. E. W h i t e h z ~ r s t  and George B. R idd le ,  Jr . ,  for defendants ,  a p p ~ l l e e s .  

DEVIX, J. Notwithstanding there mas a clause in the contract pro- 
viding for arbitration of any disagreement arising out of the contract, 
the parties have elected to settle their differences in the law courts. The 
plaintiff has brought his action in the Superior Court and has filed 
notice of lien in accordance with the statute. The defendants have 
accepted the challenge in that tribunal, and filed answer denying indebt- 
edness and setting up a cross-action. They ask affirmative relief in the 
Superior Court against the plaintiff. I t  is apparent that the parties 
have chosen to ignore and waive the provision as to arbitration. Neither 
has referred to it in the pleadings or asked that this method of qettling 
the matters in controversy be employed. 117 A. L. R., 308, and cases 
cited. 

The jurisdiction of the Superior Court invoked by both parties may 
not thus be abrogated over the objection of one whose relief for the 
cause alleged is now available in the manner he has pursued. Whether in 
any event, by a previously executed contract to arbitrat?, the jurisdiction 
of the Superior Court could be onsted on motion of one of the parties 
after suit began is not presently presented. R r a d d y  v. I n s .  Co., 115 
N. C., 354, 20 S. E., 477; K e l l y  v. Tr i rnon f  Lodge.  154 N .  C., 97, 69 
8. E., 764; W i l l i a m s  v. M f g .  Co., 154 N. C., 205, 70 S. E., 290; C o r d ~ l l  
v. Brotherhood,  208 N .  C., 632 (639)) 182 S. E., 141; Rlodget t  I > .  R e h ~ ,  
214 Pac., 38, 26 A. L. R., 1070; 3 Am. Jur., 871. See also C o p n e y  a. 
Parks, 212 N. C., 217, 193 S. E., 21; 135 A. L. R., 79. 
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There  was error  i n  dismissing the action. T h e  judgment below should 
be vacated and  the cause restored to the  docket f o r  trial by appropriate  
procedure. 

Reversed. 

STATE v. LONNIE V. DAVIS. 

(Filed 3 Kovember, 1948.) 

1. Fornication and Adultery § 3- 

In  a prosecution for  fornication and adultery the person jointly charged. 
but who is no longer on trial, is competent to testify against defendant a s  
to the acts constituting the basis of the prosecution, since the proviso of 
G. 8. 14-184 that the admissions or confessions of one shall not be received 
in evidence against the other relates to extra-judicial declarations and 
does not purport to render the pe'rson incompetent as  a witness. 

2. Criminal Law § 41a (1)-  

The trend of the development of the rules of evidence has been to open 
the avenues to legal proof and to remove personal disqualification to 
testify, and testimony shonld not be barred except in the interest of a 
clearly defined public policy or unless clearly prohibited by statute. G.S. 
8-49. 

3. Fornication and Adultery 5 3: Criminal Law 42d- 
Where, in a prosecution for fornication and adultery, the person jointly 

charged has testified a s  to the acts forming the basis of the prosecution, 
testimony that she had made substantially the same statements to another 
upon the investigation is  competent for the purpose of corroboration. 

4. Fornication and Adultery § 3: Criminal Law § 34a- 
In  a prosecution for fornication and adultery, testimony of an admis- 

sion made by defendant that "he was guilty" of another charge based 
upon sexual relations with the other party, is competent as  an admission 
of acts which with other similar acts tend to prove the offense of forni- 
cation and adultery. 

5. Fornication and Adultery 3: Criminal Law § 29& 

Defendant was charged with fornication and adultery with o l e  of the 
orphanage girls under his supervision. Held: Testimony of another or- 
phanage girl that defendant made improper advances to her is competent 
for  the purpose of showing attitude, animus and purpose of defendant. 
and a s  corroborative of the State's case. 

6. Criminal Law 81c ( 2 ) -  

Exceptions to portions of the charge will not be sustained when the 
charge construed contextually is free from prejudicial error. 

7. Pornication and Adultery § & 
In  a prosecution for fornication and adultery, an instruction tlint if 

the jury found beyond a reasonable doubt that defendant and his alleged 
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paramour, not being married to each other. engaged in sexual intercbonrse 
with each other, with such frequency dnring the period to which the testi- 
mony related, that these illicit relations were habitual, they should return 
a verdict of guilty, is ke ld  without error. 

8. Criminal Law 3 8 1 G  
The burden is on defendant to show error which materially and preju- 

dicially affects his rights and but for which a different result probably 
would have ensued. 

9. Fornication and Adultery § 4- 

Evidence of defendant's guilt of fornication and adultery held sufficient 
to be submitted to the jury and overrule defendant's motion for nonsuit. 

STACY, C. J., dissenting. 
WINBORNE and DENNY, JJ., concur in dissent. 

APPEAL by defendant from Frizzelle, J., June  Term, 1948, of HARKETT. 
X o  error. 

The defendant Davis and Lola Mae Reeves were indicted for fornica- 
tion and adultery under the statute G.S. 14184. Lola Mae Reeves ten- 
dered plea of nolo contendere which was accepted by the State. Defend- 
ant Davis pleaded not  guilty and was put  to  trial before the jury. 

Lola Mae Reeves testified for the State, over objection of the defendant, 
that  while she was living in the Free Will Baptist Orphanage a t  Dunn, 
of which defendant Davis superintendent, and occupying a room near 
the bedroom of the defendant, she had sexual relations with him as many 
as six times during a period of three months, beginning March 1, 1947. 
Defendant used contraceptives. At  that  time she was fourteen years of 
age. Without objection she testified she had never had sexual intercourse 
with any person other than defendant. 

The State offered, over objection, the testimony of the matron, Miss 
Wooten, that  Lola Mae Reeves told her when questioned that  she had had 
intercourse with defendant six times. This was admitted only for pur- 
pose of corroborating Lola X a e  Reeves. 

M a r ~ h a  Raines, another girl i n  the orphnaage, aged fifteen years, testi- 
fied she was asked by defendant to come to his bedroom at night, and that  
she refused. Over objection she testified also he came to her room and 
got in bed with her, and she resisted his advances. 

C. A. Jackson, Chairman Board of Trustees of the Orphanage, t~stified 
that  the defend'ant, i n  a conversation about his conduct and his relations 
with Lola Mae Reeves, admitted it. "He said he was guilty." To this 
defendant excepted. Hoorer Adanls testified without objection that  de- 
fendant told him he was guilty of having sexual relations with Lola Mac 
Reeves. A letter written by defendant to Lola Mae Reeves, expressing 
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regret for what had taken place, was also offered in evidence, over defend- 
ant's objection. 

There was verdict of guilty as charged, and from judgment imposing 
sentence the defendant appealed. 

Attorney-General iVcfiful1an and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

iVeill HcR. Salmon for defendant. 

DEVIN, J. The defendant noted numerous exceptions to the rulings of 
the trial court, but the principal attack made on the validity of the rer- 
diet and judgment below was on the ground that Lola Mae Reeves and 
Miss Wooten were rendered incompetent to testify against the defendant 
by the proviso in the statute defining the criminal offense of fornication 
and adultery that "the admissions or confessions of one shall not be re- 
ceived in evidence against the other." G.S. 14-184. However. we think " 
this statutory prohibition relates to extra-judicial declarations and does 
not have the effect of preventing one jointly charged with this offense, 
who is no longer on trial, from testifying as a witness in the trial of the 
other to facts, otherwise competent, which are within her personal knowl- 
edge. Though indicted with defendant Davis, at  the time Lola Mae 
Reeves testified as a witness her plea of nolo contendere had been accepted 
by the State and she was not on trial. She was not making a confession 
or an admission but testifying as a witness in support of the State's 
charge against the defendant Davis. 

The words '(admissions or confessions" may not here be regarded as 
synonymous with testimony. These terms usually refer to extra-judicial 
declarations made to others and which subsequently are offered in evi- 
dence against the party who made them. An admission or confession is - .  

not test&ony but a fact to be proven by testimony. The prohibition of 
the statute is directed not to the person testifying but against the use in 
evidence of his previous admissions or confessions. S. v. Rinehart, 106 
N. C. 787, 11 S. E. 512; 8. v. Williams, 129 N .  C. 581, 40 S .>E.  84; 
20 A. J. 472, 2 Wigmore, see. 816, 1048. True, the admissions of one 
defendant are not ordinarily admissible against his co-defendant under - 
the general rules of evidence regardless of this statute, but the declara- 
tion by the Legislature of a rule of evidence already recognized should 
not be held as suggesting 'a different legislative intent but rather as 
cumulative. 

The offense of fornication and adultery came under the ban in North 
Carolina as early as 1741. Potter's Laws, 144. I n  1805 the amended 
statute denouncing such conduct concluded with the proviso "that the 
evidence of the person who may be parficeps criminis shall not be ad- 
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mitted to charge any defendant under this Act." This language was 
retained in the Revised Statutes of 1836, but in the Revised Code of 1854 
the qualifying clause was modified to provide "that the admissions or 
confessions of one shall not be received in evidence against the other." 
This form of expression has been retained unchanged in all subsequent 
codifications. G.S. 14-184. Interpreting this statute this Court in 1877, 
in S. v. Pkipps, 76 N.  C. 203, approved the competency of the testimony 
of a co-defendant under circumstances substantially similar. I n  that 
case the defendants were indicted for fornication and adultery under this 
statute. After a nolle prosequi had been entered as to the feme defend- 
ant she was introduced as a witness to prove the charge against her co- 
defendant. Replying to the question presented by the appeal, "was she 
a competent witness for that purpose," this Court answered that she was. 
While the Court in its opinion in  that case did not specifically cite this 
statute, it may not be deduced that the Court was inadvertent to the lan- 
guage of a statute it then had under consideration, and the question had 
been called to the attention of the Court in the defendant's brief where 
i t  was argued as here that the testimony of the feme defendant in open 
court was an "admission." 

With this decision indicating the Court's interpretation of the effect of 
the language of the statute on the reception of the evidence of a co- 
defendant, announced in 1877, the statute has remained unchanged 
through subsequent re-codifications. We think the question should be 
regarded as definitely settled against the defendant's contention. I n  S. v. 
Guest, 100 N.  C. 410, 6 S. E. 253, i t  was said: "In the case of S. z. 
Phipps, 76 N.  C. 203, a nol. pros. was entered as to the female defendant, 
and she was allowed to testify, and prove the offense charged against the 
other defendant." I n  S. v. Boberts, 188 N.  C. 460, 124 S. E. 833, the 
feme defendant's declarations tending to inculpate the male defendant 
were held admissible in evidence against him on the ground as stated by 
Chief Justice Hoke, that they were made in the male defendant's pres- 
ence. I n  8. v. Rinehart, 106 N. C. 787, 11 S. E. 512, the extra-judicial 
admissions of the male defendant to a third person were held excluded 
from reception in evidence against the fame defendant under this statute. 
This would seem to indicate the purpose and extent of the enactment. 

When the legislative prohibition is against the person testifying appro- 
priate language to that effect is used. I n  G. S. 8-51 i t  is declared an 
interested party "shall not be examined as a witness" in his own behalf 
against the administrator of the deceased person, and in G.S. -50-10 the 
language is "neither husband nor wife shall be a competent witness to 
prove adultery." This latter categorical prohibition as to the person is in 
addition to the proviso in the same section that the "admissions" of 
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neither party shall be "received in evidence," which would seem to mark 
the distinction. 

The trend of the development of the rules of evidence has been to open 
rather than close the avenues to legal proof of facts in issue, and to re- 
move personal disqualification to testify. G.S. 8-49. Evidence is the 
means whereby the truth of a matter may be established, and its produc- 
tion should not be barred unless clearly prohibited by statute, or in the 
interest of a well-defined public policy. I n  the absence of either in this 
case we see no substantial reason why one who had been jointly charged 
should not have been permitted to testify against the defendant then on 
trial. 

I t  follows, if Lola Mae Reeves was competent to testify as a witness in 
the trial, i t  was also competent for the State to support her testimony 
by corroborating evidence, offered after she had gone upon the stand, that 
she had made substantially the same statement to Miss Wooten at the 
inception of the investigation, and Miss Wooten's testimony was by the 
court carefully restricted to this purpose. S. v. Williams, supra, 140 
A. L. R. 169; S. v. XcReithan, 203 N. C. 494, 166 S. E. 336; S. u. Gore, 
207 N. C. 618, 178 S. E. 209. Nor can the defendant's exception to the 
testimony of the witness Jackson that the defendant Davis, in the course 
of a conversation about the latter's relations with Lola Mae Reeres, said 
"he was guilty." I f ,  as suggested, he was then referring to another charge 
bottomed on sexual relations with her, it was competent as an admission 
of acts which with other similar acts tended to prove the offense of forni- 
cation and adultery. S. v. Abernethy, 220 N. C. 226 (230)) 17 S. E. (2) 
25; Commonwealth v. Elliott, 292 Pa. 16;  S. v. Willis, 71 Conn. 293. A 
similar admission made by defendant Davis to the witness Adams was 
received without objection. 

The defendant's exception to the testimony of Martha Raines, another 
young girl who was living in the orphanage at  the time, that defendant 
made improper advances to her, cannot be sustained. This evidence was 
competent as showing the attitude, animus and purpose of the defendant, 
and as corroborative of the State's case. I n  S.  v. Edwards, 224 N. C. 527, 
31 S. E. (2) 516, where the defendant was charged with carnal knowl- 
edge of his young daughter, another daughter was permitted to testify 
that he had made advances of similar nature to her. See a130 3. c. 
Harm's, 223 N. C. 697 (701), 28 S. E .  (2) 232, where the rule is aptly 
stated. 

The defendant noted exception to certain ~ o r t i o n s  of the judge's in- 
structions to the jury, but upon examination of the entire charge, and 
considering it contextually, u7e observe no prejudicial error. The court 
properly instructed the jury that if they found beyond a reasonable doubt 
that the defendant Davis and Lola lllae Reeres, not being married to each 
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other, engaged in  sexual intercourse with each other with such frequency 
during the period to which the testimony related, that these illicit rela- 
tions were habitual, they should return verdict of guilty. S. v. Daven- 
port,  225 N.  C. 13 (17), 33 S. E. (2)  136. 

The burden was on the defendant to show prejudicial error. To  war- 
rant a new trial i t  must be made to appear that the rulings of the court 
below, now complained of, were material and prejudicial to his rights, 
and that but for such rulings a different result probably would have 
ensued. S. v. King, 225 N. C. 236, 34 S. E.(2) 3. 

The evidence was sufficient to warrant submission of the case to the 
jury, and defendant's motion for judgment of nonsuit was properly over- 
ruled. The defendant offered no evidence, and the jury accepted the 
State's evidence and found the defendant guilty as charged. We discern 
no sufficient reason for disturbing the result. The verdict and judgment 
will be upheld. 

No  error. 

STACY, C. J., dissenting: The question for decision is whether state- 
ments or declarations of one paramour may be used against the other in 
a prosecution for fornication and adultery. The answer is to be found in 
the character and content of the statements or declarations. If they con- 
tain or amount to admissions or confessions of guilt, to that extent they 
are inhibited by the statute. Otherwise and if otherwise competent, they 
may be given or received in evidence. 

The statute forbidding fornication and adultery, G.S. 14184, i j  
couched in the following language : 

"If any man and woman, not being married to each other, shall lewdly 
and lasciviously associate, bed and cohabit together, they shall be guilty 
of a misdemeanor: Provided, that the admissions or confessions of one 
shall not be received in evidence against the other." 

I t  is the position of the appellant that the proviso of the statute was 
disregarded to his prejudice in the reception of the testimony of Lola 
Mae Reeves and also in  the admission of the corroborative evidence of 
Marguerite Wooten. 

I. Excep t ions  1Yo.s. 1 t o  175 and 190 t o  204: The competency of the 
testimony of Lola Mae Reeves to prove the gravamen of the charge is 
held by the majority to be controlled by the decision in S. v. P h i p p s ,  7 6  
N. C.  203 (1877). I n  that case, however, no reference is made to the 
proviso in the statute upon which the prosecution was founded. Only 
the statute, G.S. 8-49, relating to the competency of witnesses in general 
is cited as authority for the position taken, and the law on the subject had 
been changed several times within the decade immediately prior thereto. 
Apparently, the question debated was whether the witness was incapaci- 
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tated "from interest or crime" to testify as was the case at common law 
and a t  the time of the codification of the subject statute in 1854. Chap. 
34, Sec. 45, Code of 1854. This seems manifest from the language used, 
"she was not (competent to prove the charge) until the Act of 1866," and 
the single authority cited, 8. v. Rose, 61 N .  C. 406, which dealt exclusively 
with the competency of parties of record to testify. 

The proviso was clearly overlooked in the cited case. There is no refer- 
ence to i t  in the Court's opinion, which consists of only seven sentences. 
The decision is the law of that case, and no more. I t  is not a precedent 
here. How could it be known or understood that the proviso was there 
practically avoided or annulled when no mention is made of it in the 
opinion, and the competency of the witness was expressly made to rest on 
another statute? The Court's inattention to the proviso is revealed in the 
last paragraph of the opinion. The decision was patently an inadvert- 

- - -  

ence. I t  was. and is. in direct contravention of the statute. The effort 
to invest it with authority which it obviously does not possess seems 
somewhat strained. Stare decisis is a sound principle, to be applied in 
proper cases, but "a single decision is not necessarily binding . . . and 
an opinion is not authority for what is not mentioned therein." Lowder- 
milk v. Butler. 182 N .  C. 502. 109 S. E. 571. There is no virtue in per- 
sisting in error, as two wrongs do not make a right. X. v. Martin, i 8 8  
N. C. 119, 123 S. E. 631; Spitzer v. Comrs., 188 Pu'. C. 30, 123 S. E. 636. 

Conversely, in the later case of S. v. Simpson, 133 N. C. 676, 45 S. E. 
567 (1903), it was held that "under the peculiar and yet proper provision 
in section 1041 of the Code (now G.S. 14-184) admissions of a defendant 
(on the witness stand), while competent against the one making them, are 
not competent against the other." The Court was here speaking of incul- 
patory "admissions and declarations7' made by the male paramour while 
testifying in a trial before a justice of the peace. He was convicted on 
such admissions, and the jury was instructed that "there was no evidence 
proper to be considered by them against the feme defendant." 

Moreover, this statute has been brought forward and re-enacted on 
several occasions, without change, since the decision in the Phipps case. 
More of this anon. 

I n  a number of later cases it has been held that an extra-judicial admis- 
sion of one of the parties is competent only against the party making i t  
and may not be receired in evidence against the other. X. 2%.  Rinehart, 
106 IT. C. 7 8 7 , l l  S. E. 512; X. v. Cutshall, 109 N. C. 764, 14 S. E. 107; 
S. v. Simpson, 133 S. C. 676, 45 S. E. 567; Poudl v. Striclcland, 163 
N .  C .  393,79 S. E. 872. Compare 8. v. Guest, 100 N .  C .  410, 6 S .  E. 253 
(where the husband of the feme paramour mas allowed to testify, not the 
feme paramour as stated in Powell v. Sfrickland). 
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I n  at  least three cases it has been said that an extra-judicial declara- 
tion of one of the parties, made in the presence of the other, may be used 
against the other, not to prove the truth of the declaration, but to show 
the behavior of the other concerning it. S. v. Roberts, 188 N. C.  460, 
124 S. E. 833; S. v. Lawson, 123 N. C. 740, 31 S. E. 667; S. v. Austin, 
108 N.  C. 780,13 S. E. 219. The general rule is, that a declaration made 
to or in the presence and hearing of a person, accusing him of the com- 
mission of or complicity in a crime, is, when not denied, admissible in 
evidence against him as warranting an inference of the truth of such 
declaration; provided, the occasion is such as to call for a denial. S. v. 
Wilson, 205 N. C.  376, 171 S. E. 338. I t  is the occasion, colored by some 
circumstance or significant conduct on the part of the accused, which 
renders such statements, otherwise incompetent as hearsay, admissible in 
evidence. S. 2'. Evans, 189 3. C. 233, 126 S. E. 607. The fact that such 
a declaration is made by the wife of the defendant or one not competent 
to testify against him, while material, is not regarded as controlling in 
determining its competency. S. v. Porfee, 200 N .  C .  142, 156 S. E .  783, 
80 A. L. R. 1229. Even so, the principle of these decisions is inapposite 
here. There are no facts to attract it. 

The inhibition of the statute makes no distinction between judicial and 
extra-judicial admissions or confessions. I t  is unbending in its severity: 
The admissions or confessions of the one "shall not be received in evidence 
against the other." S. v. Ballard, 79 N.  C. 627. The testimony of the 
principal witness inculpated both parties. To the extent that i t  was self- 
incriminatory, it constituted an admission or confession within the mean- 
ing of the statute. S. v. Sirnpson, 133 N .  C.  676, 45 s. E. 567; S. v. 
Fnrrell, 223 N. C.  804, 28 S. E. (2)  560; S. v. Melton, 120 N.  C .  591, 
26 S. E. 933. I t  is this which the proviso excludes as "evidence against 
the other." The inhibition is all-inclusive. I t  makes no distinction be- 
tween admissions or confessions in the courtroom and those on the out- 
side. They both run afoul of the inhibition. Nor is it material that the 
witness was no longer on trial. This could have no bearing upon the 
effectiveness of the proviso. 

The argument advanced in favor of the opposite view is, that at the 
time of the codification in 1854, neither party could testify, and the 
proviso was necessarily limited to extra-judicial admissions or confes- 
sions; that the later removal of this incapacity of the parties to testify 
left the proviso intact without modification or enlargement, and that it 
has no application to the direct testimony of the parties. S. v. Rose, 61 
N .  C .  406. Cf. S. v. McDozuell, 101 N. C.  734, 7 S. E. 785. 

While it may be true that at  the time of the codification in 1854 the 
proviso operated only on extra-judicial admissions or confessions, this 
was so, not because of its circumscription, but for want of any judicial 
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admissions or confessions to affect. I t  is broad enough to cover both, and 
i t  was the intention of the General Assembly a t  the time that both should 
be excluded, except as against the one making them. X. v. Rinehart, 
supra. There has been no change in the statute to indicate a contrary 
purpose. I t  is in the same form now as in 1854. The subsequent re- 
enactments have had the effect of activating the proviso to affect all 
within its scope and meaning, if such activation were needed to reach 
admissions or confessions made on the witness stand. 

I t  is also suggested, though not debated on brief, that prior to 1854, 
the inhibition applied only to "the evidence of the person who may be 
particeps criminis," whereas in the codification of that year the language 
of the proviso was changed to its present form and had the effect of re- 
moving the evidence of the person particeps criminis from its terms. A 
different view is indicated. The real result was quite the contrary or just 
the opposite. One particeps criminis or party of record was incapacitated 
to testify at  the time, and the purpose of the change was to broaden the 
scope of the proviso so as to include admissions or confessions of any and 
all kinds, whenever and wherever made. Whether the testimony of a 
paramour comes within the inhibition depends upon its character and 
content. One may admit or confess guilt on the witness stand as readily 
as anywhere else, and the decisions so hold. Every lawyer knows the 
deadly effect of an admission or confession which falls from the lips of 
a party-witness. The proviso speaks to substance, not form, nor techni- 
cality, nor time, nor place. 

Furthermore, for all practical purposes, to limit the proviso to extra- 
judicial admissions or confessions is to eliminate it from the statute. 
Such admissions or confessions made by one paramour are not competent 
against the other under the rule of evidence which excludes hearsay, 
S. v. Lassiter, 191 N .  C .  210, 131 S. E. 577; 8. v. Allison, 175 Minn. 218, 
220 N. W. 653, 61 A. L. R. 970, unless made in the presence of the other 
and the occasion is such as to call for a response. S. v. Roberts, supra; 
S. v. Wilson, supra. The proviso would then be operative only in case 
there were no objection to such evidence. S. v. Ballard, 79 N. C .  627; 
Hooper v. Hooper, 165 N .  C .  605, 81 S. E. 933. Of course, the principle 
of silent acquiescence in the face of an accusation of criminality can have 
no application to testimony or evidence in the courtroom. I t  is the occa- 
sion and the reaction of the accused to the accusation which renders it 
competent. The failure to respond to evidence creates no presumption 
against a defendant on trial. G.S. 8-54; S. v. McNeill, ante, 377. 

True i t  is, for example, that proof of agency, including its nature and 
extent, may be made by the direct testimony of the alleged agent, while 
his extra-judicial declarations are inadmissible to prove the fact of agency 
or its nature and extent. Parrish v. Mfg. Co., 211 N .  C .  7, 188 S. E. 817. 
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This rests upon a different principle, however, and is unaffected by any 
legislative restriction. 

Fornication and adultery mas not indictable a t  the common law, 37 
C. J. S. 119, but is a statutory offense and the proviso in  question is a 
par t  of the legislative enactment. We must take the law as we find it. 
The  appellant was first tried for obtaining carnal knowledge of a virtuous 
girl between 12 and 16 years of age and acquitted. G.S. 14-26. H e  and 
the principal witness are now charged with fornication and adultery on 
the same state of facts. S. 2,. ~IIalpass, 189 N.  C .  349, 127 S. E. 248. 
The  appellant is entitled to the limitations of the statute under which he 
is presently indicted. The intention of the lawmaking body is not to be 
thwarted or defeated by interpretation. 

There is no contention that  the principal witness is incapacitated to 
testify in the case, but only that her admissions or confessions of guilt, 
wherever made, are not to be received in evidence against the appellant. 
Such is the meaning of the proriso which is neither obsolete nor outmoded 
but is equally as old and as new as the statute itself-indeed a condition 
annexed to its enactment, codification and re-enactments. 

Finally, it  should be remembered that  while the alleged feme paranlour 
seems willing to assume the role of prosecuting witness here, the tables 
may be turned in  the next case, and to guard against imposition on the 
part  of either, it  is provided that  the admissions or confessions of the one 
shall not be rece i~ed in evidence against the other. Such is the law as it 
is ~ ~ r i t t e n .  S.  2;'. Simpson, supra. After all is said and done, we must 
come back to the statute on which the prosecution is founded. 

11. Exceptions IVos. 181 and 182: I n  any event, the testimony of Mar- 
guerite Wooten should h a ~ e  been excluded. I t  discloses an  extra-judicial 
confession on the par t  of the alleged feme paramour; and while admitted 
only in corroboration of the principal witness, i t  was necessarily received 
i n  evidence against the appellant and is forbidden by the express terms 
of the statute. S. c. Ballard, 7 9  N .  C .  627; S. v. Simpson, 133 h'. C.  676, 
45 S. E. 567. 

The contrary suggestion has a t  least the merit of novelty. Pr ior  to 
the present decision, it would have been regarded as an  innovation, both 
i n  law and in logic. The notion that  the State's corroborative evidence 
was not offered against the appellant represents a new conception of this 
kind of evidence. I t  hurts, but i t  was not used for that  purpose. Palpa- 
bly a n o n  scquifur. Undoubtedly the solicitor considered the evidence 
important, since one jury had disbelieved the principal witness, and he 
therefore pressed for support of her testimony on the present prosecution. 
Conjure with these exceptions as we mill, the con~ic t ion  is firmly engen- 
dered that  error was committed in the reception of the evidence, even 
under portions of the majority opinion, and yet the exceptions are over- 
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ruled. The reasons advanced in support of its admission are beside the 
point. The evidence is incompetent by reason of the statutory inhibition. 
The reception of evidence, made incompetent by statute, constitutes re- 
versible error, and even when not challenged by exception, it will be con- 
eidered ex mero motu by this Court on appeal. Hooper v. Hooper, supra; 
Broom v. Broom, 130 N.  C. 562, 41 S. E .  673; S. v. Gee, 92  N.  C. 756. 
Here, objections to the evidence were duly noted at the time. 

Let us test it by illustration in this way: The solicitor fearing that the 
jury might disbelieve the principal witness, as did the former jury, seeks 
to shore up her testimony by showing that she had made an extra-judicial 
confession to her matron. The solicitor's fears are well founded, and 
without the corroborative evidence the appellant would have been ac- 
quitted; whereas, with it, he is convicted. Under these circumstances, to 
say that the confession offered in corroboration was not offered or received 
in evidence against the appellant is, to say the least, to engage in distinc- 
tions too attenuate for practical purposes. If this testimony, which 
spells the difference between acquittal and conviction, were not offered or 
received in evidence against the appellant, then upon what evidence was 
he convicted? The question seems to answer itself. 

The provisional clause of the statute makes no distinction between the 
purposes for which the inhibited admissions and confessions are offered. 
I t  forbids their reception "in evidence against the other," for any purpose, 
and such is the effect of the holdings in S. v. Ballard, supra, and S. v. 
Simpson, supra. So, in overruling these exceptions, the proviso of the 
statute and the decisions in the Ballard and Simpson cases are perforce 
ignored or disregarded. 

The fact that there may be other competent evidence, sufficient to con- 
vict, affords no basis for overruling these exceptions. This evidence went 
to the heart of the case, and entitles the appellant to another hearing. 
111. Exceptions Nos. 183 to 186: The Chairman of the Board of 

Trustees of the Orphanage, C. A. Jackson, testified that he had a conver- 
sation with the appellant on the fourth Sunday in May, 1947, in which 
"he admitted he was guilty of the crime he was charged with.'' Objec- 
tion; overruled; exception. Of what crime did the defendant admit he 
was guilty? The witness does not say. The appellant was then charged 
with carnal knowledge of a virtuous girl between 12 and 16 years of age 
on which he was later tried and acquitted. I t  was not until seven months 
thereafter, when the present bill was found by the grand jury at the 
January Term, 1948, that he was charged with fornication and adultery. 
The admission or confession, in the manner and form stated, appears too 
indefinite for general use in the present prosecution. I t  was necessarily 
prejudicial, as i t  was offered to prove the gravamen of the present charge 
and accordingly admitted. 
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T h e  defendant  has  been convicted on incompetent evidence. Whatever  
his  offense h e  is entitled to a hearing within the confines of the  s tatute  and 
otherwise f ree  f r o m  error. "No person ought t o  be . . . deprived of his 
. . . l iber ty . . . but  by t h e  law of the  land." Declaration of Rights, 
Ar t .  I, Sec. 17. I t  were better t h a t  the defendant be t r ied again, o r  even 
allowed t o  escape, t h a n  t h a t  strikes should be called against  h i m  on balls 
which a r e  clearly wide of t h e  plate. 

WINBORNE and  DENNY, JJ., concur i n  dissent. 

C .  J. FLEJIIXG v. CAROLIN.4 POWER & LIGHT COMPANY. 

(Filed 3 November, 1948.) 

1. Pleadings 5 30- 
When a motion to strike matter from a pleading is made in apt  time 

i t  is made as  a matter of right and not of discretion. 

2. Pleadings g 31: Indemnity 4--In suit bg indemnitor against indem- 
ni tee fo r  negligence, indemnitee cannot bring in third parties and set  
up possible liability t o  them as defense. 

In a suit by a consumer to recover damages to his property from a: 
fire allegedly caused by the negligence of defendant power company, the 
power company alleged that  the fire resulted from the negligence of the 
consumer in  the installation and maintenance of equipment on the con- 
sumer's property, over which the consumer had sole control, and for a 
further defense, that the fire caused damage to the property of others 
and that  under its contract with the consumer, the consumer obligated 
himself to indemnify the power company for any loss to it  resulting from 
the consumer's negligence. The power company had the insurance com- 
panies which had paid the losses of such third parties brought in as  
parties defendant, and prayed for recorery against the consumer under 
the indemnity agreement or as  joint tort-feasor for any amount which 
the insurance companies might recover against i t  on subrogated claims. 
Held: The further defense is  not germane to the cause of action alleged 
in the complaint, and such defense and the prayer for relief thereon should 
have been stricken on plaintiff's motion. 

3. Torts 5 6- 

G.S. 1-240 provides that a tort-feasor sued by the injured person may 
bring in joint tort-feasors as  parties defendant, but the statute does not 
authorize a party sued for  negligent injury to join injured third persons 
upon i ts  allegation that plaintiff was a joint tort-feasor in causing the 
calamity resulting in injury to himself and such third parties, and thus 
force such injured third parties to prosecute their claims in plaintiff's 
action. 
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4. Pleadings 3 2: Parties § 10a- 
Where a fire destroys the property of a number of parties, each injured 

party has a separate and independent cause of action, and in a suit by 
one of them, defendant is not entitled to compel the joinder of the others, 
either in equity or a t  law, for the purpose of avoiding a ninltiplicity of 
suits. G.S. 1-69. 

5. Parties 3 191- 
Where a person has been brought into a suit upon a compulsory order, 

and such party is neither a necessary nor a proper party to the suit, he is 
entitled to have his name stricken upon motion. 

6. Pleadings 5 10-Cross-action must be germane to subject matter in liti- 
gation and be necessary to complete determination of plaintiff's cause. 

In a suit to recover damages to property caused by a fire resulting from 
alleged negligeuce of defendant, defendant alleged that plaintiff's own 
negligence caused the fire or that plaintiff was a joint tort-feasor with 
defendant in causing it, that the fire resulted in damage to the properties 
of third persons, and had the insurance companies which had paid the 
losses of such third persoils joined as parties defendant. Defendaut set 
up a cross-action against plaintiff for contribution or for indemnity under 
its contract with plaintiff for any amount which such insurance companies 
might recover against defendaut on their subrogated claims. Held: The 
mere fact that all of the claims arose out of the same catastrophe is in- 
sufficient, and the cross-action does not arise out of the subject of the 
cause of action set out in the complaint and is not necessary to a complete 
and final determination of that cause, and therefore the cross-action 
should have been stricken upon plaintiff's motion as irrelevant and preju- 
dicial. 

APPEAL by C. J. Fleming, Plaintiff, and Sentinel F i re  Insurance Com- 
pany, Capital F i r e  Insurance Company, Citizens Insurance Company 
of New Jersey, Continental Insurance Company, The Home Insurance 
Company, American National F i re  Insurance Company, The Alliance 
Insurance Company, St. Pau l  F i r e  and Marine Insurance Company, 
The Northern Assurance Company, Limited, Sun Insurance Office, Ltd., 
East  & West Insurance Company of New Haven, Aetna Insurance Com- 
pany, Firemen's Insurance Company, The North River Insurance Com- 
pany, United States Fi re  Insurance Company, The Automobile Inuur- 
ance Company of Hartford, Connecticut, Rochester American Insurance 
Company, British America Assurance Company, The London and Lan- 
cashire Insurance Company, Ltd., Westchester F i r e  Insurance Company 
and National Union Fi re  Insurance Company, from Williams, J., June  
Term, 1948, VANCE Superior Court. 

The plaintiff brought this action to recover damages for the destruc- 
tion by fire of a tobacco warehouse building and equipment in  Henderson, 
North Carolina, of which he was in  large par t  owner, allegedly caused 
by the negligence of the defendant in its manner and method of supply- 
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ing electric current to the warehouse and defects in its equipment and 
devices used in  passing the current to the point of delivery and its fail- 
ure to use reasonable precautions in connection with the fire. The speci- 
fications of the negligent acts or omissions are not relevant to the appeal ; 
but i t  has been thought germane that the contract under which the Power 
Company furnished current to the plaintiff p ro~ ides  that the Company 
merely undertook to  carry the current to a point of delivery on the out- 
side of the wall of the warehouse, where, it is alleged, the plaintiff re- 
ceived i t  and transmitted i t  through the warehouse on devices entirely 
installed, inspected, and controlled by him, and over which the Power 
Company had no control, and with respect to which i t  had no duty;  and 
the defendant alleges i t  was without fault in causing the fire, which it 
avers in a "first further defense," came about through the fault of the 
plaintiff, in the manner specified in the answer. I n  a second further 
defense i t  is alleged that  plaintiff agreed that "consumer (C. J. Fleming) 
shall indemnify, save harmless, and defend Company (Carolina Power 
Q Light Company) against all liability, claims, judgments, costs and 
expenses for injury, loss or damage to persons or property on account of 
defective construction, wiring, or appliances on consumer's (C. J. Flem- 
ing's) side of point of delivery." 

The second prayer for relief made by the defendant Company is ad- 
dressed to this defense and is as follows: 

"That if a recovery is allowed against it for any amount, or 
amounts, that i t  have and recover judgment over against C. J. 
Fleming 

( a )  under his liability under the indemnity agreement alleged 
and/or under his primary liability as a joint tort-feasor for the full 
amount or amounts so recovered of this defendant, with its costs and 
expenses incurred in conducting its defense, or if not entitled to such 
recovery, then 

(b )  for full contribution under his liability as a joint tort-feasor 
under the provisions of G.S. 1-240." 

Defendant further alleges in a cross-action that the fire which destroyed 
the warehouse destroyed also various items of property belonging to 
other persons and concerns covered by policies issued by several fire 
insurance companies named in  the answer; that the plaintiff and the 
owners of the property so destroyed were insured against loss by the 
sereral fire insurance companies named in the answer and that they were 
fully compensated by the payments so made. The answer, through a n  
appended exhibit, lists the names of said insurance companies, together 
with the amounts paid by each. 
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I t  is alleged in the "cross-action" that the insurance companies by rea- 
son of payments so made claim to be subrogated to the rights of the 
assureds to prosecute an action against wrongdoers claimed to be negli- 
gent in causing the fire, including the answering defendant; and that they 
have agreed amongst themselves to undertake to recover from the defend- 
ant the sums claimed to have been paid by them respectively, have pooled 
their interests, and have jointly employed "the attorneys of record in 
this action" to take action in the premises, including institution and 
prosecution of this action. 

I t  is alleged that in the pursuit of this common enterprise to recoup 
their losses one of the attorneys wrote a letter to the various companies 
who had paid losses, as set forth in the answer, making a combined de- 
mand on the defendant Power Company, as negligent causa of the fire, 
for payment to said insurance companies, respectively, the amounts so 
disbursed. 

Defendant, further amplifying its cross-action, alleges that the present 
action is brought and prosecuted in conformity with the agreement above 
set out as a test suit for the benefit of the named insurance companies and 
other companies like situated to cast the liability for the fire upon the 
defendant Company by court action and rely on the judgment so obtained 
as res judicata, foreclosing defenses against said insurers, or coercing 
defendant into compromise settlements in order to avoid the harassment 
and expense of defending '(a multiplicity of actions." 

The defendant, reiterating its denial of negligence and liability, points 
out "that if a recovery is allowed in this action or any other action or 
actions instituted or prosecuted by insurance companies in respect to their 
claims, the defendant Company is entitled to recover of the plaintiff 
Fleming, by virtue of the indemnity clause in the contract, the amount of 
such recovery, or recoveries, with cost and expenses of defending the 
present or any other relevant action. And the answer further avers that 
any cause of action the insurance companies may have, or any liability 
they may assert '(arises out of facts and circumstances which are identical 
with those involved in this action." And, further, "That this is an action 
of an equitable nature instituted and prosecuted for the joint use and 
benefit of the said insurers of C. J. Fleming as the real parties in inter- 
est, and also for the joint use and ultimate benefit of the other said 
insurers mentioned in 'Exhibit A,' as hereinbefore alleged." And, ('. . . 
That it is proper, convenient, equitable, and just that all of said claims 
and the alleged liability of this defendant thereon, as well as the liability 
of C. J. Fleming to this defendant in respect thereto, should be examined 
in this action and full relief be given to all of the parties in one compre- 
hensive decree as may be necessary to properly determine and adjudicate 
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the respective rights and liabilities of the parties growing out of said 
alleged fire . . ." 

On the facts, defendant alleges that the named insurance companies 
are "real parties in interest in this action and are, therefore, necessary 
and proper parties," and moves to have them brought in to assert their 
claims, if any they have, against this defendant or be forever barred;" 
in order that the rights of the said insurance companies, the plaintiff 
Fleming, and this defendant may be determined and finally adjudged. 

The motion lists the names of insurance companies sought to be made 
parties, including those above set out in the record as defendants. 

Cpon this representation defendant Power Company's motion to make 
parties was allowed and summons issued against them bringing them into 
court as parties defendant. 

Thereafter the plaintiff Fleming filed a demurrer to defendant's second 
"further answer and defense," relating to the alleged indemnity agree- 
ment above quoted, on the ground that it does not state a cause of action ; 
filed a motion to strike the entire "cross-action" against Fleming from the 
answer, and also the second numbered prayer for relief based on the 
indemnity feature in the contract with defendant, above mentioned. Each 
of the 2 1  insurance companies brought in under motion of the defendant 
Power Company moved to have its name stricken from the answer on the 
ground that it is not a necessary party to the action, and has been improp- 
erly joined as party defendant. 

At the June Term, 1948, of Vance Superior Court, the demurrer and 
motions were heard by Judge Williams, who entered orders overruling 
plaintiff's motion to strike, and denying the motions of the insurance com- 
panies to strike their respective names from the answer of the defendants. 

The plaintiff and the insurance companies duly excepted and appealed. 

Gholson & Gholson and  M u r r a y  A l l en  for p l a i n t i f ,  appel lant .  
M u r r a y  A l l e n  for Insurance Companies ,  appellants.  
A. A. Bum, P e r r y  & R i t t r e l l ,  K i t t re l l  & K i f t r e l l ,  and  A. Y .  Arledge 

for de fendan t ,  appellee. 

SEAWELL, J. Our attention is first directed to the motion of the plain- 
tiff to strike from the answer the defendant's second further defense relat- 
ing to the indemnity clause in the contract with the plaintiff, reading as 
follows : 

'(Consumer (C. J. Fleming) shall indemnify, save harmless, and 
defend Company (Carolina Power & Light Company) against all 
liability-, claims or judgments, costs, and expenses for injury, loss, or 
damage to persons or property on account of defective construction, 
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wiring or appliances on consumer's (C. J. Fleming's) side of point 
of delivery." 

The plaintiff interposed his motion to strike in apt time to insist upon 
the relief as a matter of right, if entitled to it. Parm'sh v. R. R., 221 
N. C. 292, 20 S. E. (2) 299; Duke z3. C'hildren's Comm., 214 N.  C. 570, 
199 S. E. 918; Trust  6'0. n. Dunlop, 214 N .  C. 196, 198, 198 S. E. 645; 
Pernberton v. Greensboro, 203 N. C. 514, 166 S. E. 396. 

I t  appears from the pleadings that plaintiff was not sole owner of the 
warehouse destroyed by the fire, and not the only person or concern dam- 
aged thereby. The possibility that others might be damaged by the negli- 
gence of the consumer, to whom current was furnished to a point of deliv- 
ery outside the establishment, and passed through the equipment and 
devices of the consumer, and thus involve the Power Company in litiga- 
tion with a third person as joint tort-feasor with Fleming, is the only 
apparent reason for the insertion of this clause; and certainly only in the 
event that such a situation has arisen could it be seriously considered. I t  
is unnecessary and ill adjusted as a defense against self-inflicted injury 
on the part of defendant and would be ineffective as a device bv which 
the Power Company sought to avoid liability for its own negligence in a 
suit, inter partes. None of the owners of property injured or destroyed 
by the fire except the plaintiff Fleming is involved in the suit; and in 
Fleming the defendant Fower Company has the only suggested person 
whom it would implead as joint tort-feasor. G.S. 1-240, relating to con- 
tribution to joint tort-feasors, is clearly inapplicable to defendant's con- 
tention. I n  so fa r  as it might apply to the parties litigant, the statute 
goes no further than to authorize bringing in a l l  joint tort-feasors when 
the claim is asserted by a third party, and certainly does not apply to the 
persons apprehended to have been injured by the joint tort, G.S. 1-240, 
and cases annotated. Lumbermen's Mutunl Cnsualty Co. v. United States 
Fidelity, etc., Co., 211 N .  C. 13, 188 S. E. 634. 

The further defense does not seem to be relevant to any matter pres- 
ently issuable in the controversy between Fleming and the Power Com- 
pany, or between these original parties and the parties brought in under 
the motion in defendant's cross-action, and it should have been stricken 
out. The judgment to the contrary is reversed. (See discussion of the 
I (  cross-action," infra. ) 

The second prayer for relief based on the irrelevant defense must follow 
its fate. 

The matters alleged by the defense as a '(cross-action" do not assert or 
constitute any cause of action pleadable in the case, except as bearing 
on the matter of contribution and, therefore, would be relevant only 
against a joint tort-feasor when brought in. There has been no attempt 
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to bring in  any joint tort-feasor, and under the facts pleaded in the an- 
swer there could be none sare Fleming, who is already a party. The  
answering defendant has not asserted any cause of action against the 
additional parties or made any demand concerning them except that  they 
be made parties and required to assert their claims. I n  defendant's 
pleading they are classified as parties subrogated to the rights of the 
supposed claimants and, therefore, actors against whom the Power Com- 
pany proposes to  defend. 

We have adverted, supra, to the inapplicability of the statute, G.S. 
1-240, upon which the defendant bases the propriety and validity of the 
challenged order. We add that  this statute neither directly nor by impli- 
cation authorizes the bringing in of persons who are apprehended to have 
been damaged or injured, a t  the convenience of the tort-feasor in deter- 
mining the right to contribution in one trial. 

The  statute creates a nem- right-contribution between tort-feasors.- - 
and authorizes the bringing in of a joint tort-feasor only when the de- 
fendant has been sued with respect to the tort, then only on proper alle- 
gations of fac t ;  or a recovery over after judgment under the provisions 
of the statute. X a n g u m  c. So. Ry. Co., 210 K. C. 134, 185 S. E. 644; 
L a c k e y  c. So. R y .  Co., 219 N. C. 195, 13  S. E. (2) 234. 

The gravamen of the motion lies in the additional argument that  all the - - 
adverse parties in interest hare  pooled their denlands and entered into a 
combination to  fix the liability on i t  in a test suit,-in a sort of squeeze 
play,-intending, if successful, that the judgment in this action shall be 
thereafter pleaded as res judicafa. B y  virtue of this combination i t  is 
argued, the defendant is  threatened with the harassment of a multiplicity 
of suits involving the same liability; and i t  is urged that  because of the 
involvement of the principle of subrogation the action is of an  equitable 
nature and that  it is within the power and is the duty of the Court, in the 
exercise of its equitable jurisdiction, to protect the rights of the defend- 
ant  and relieve it from the embarrassment of a multiplicity of actions by 
requiring that  all the matters be heard in a single action. 

Frankly  speaking, the Court is not aware of any rule of practice or 
procedure by v-hich sleeping claims of this nature can be forced into the 
open and the persons and concerns to whom they appertain compelled to 
assert them for the convenience of a defendant, quia t ime t .  "There is no 
process known to the law by which one man can compel another to sue 
him." 39 Am. Jur . ,  Parties, see. 93. 

T h e t h e r  legal or equitable, the joinder of causes of action and the 
parties to whom they belong must come within the provisions of our Code 
of Ciri l  Procedure, G.S. 1-123, e l  seq., G.S. 1-68, 1-69, et seq. (see cases 
annotated), unless by some special modifying statute or recognized rule 
of practice an exception is created. There is no such exception here. 
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I t  is true the Court may, ex mero motu, and in its discretion, "consoli- 
date for trial separate actions by different plaintiffs against common 
defendants for damages arising out of the same accident except when such 
consolidation would be injurious or prejudicial to one or more of the 
parties.'' Yeeples v. R. R., Edwards v. R. R., Kearney v. R. R., 228 N. C. 
590, 592, 46 S. E. (2)  649. That rule, however, does not go to force 
claimants to institute actions for the purpose of having them so consoli- 
dated; and in the absence of statutory authority cannot be so enlarged. 
The analogy suggested cannot be extended to establish or buttress the rule 
of practice suggested. Osborne v. C'anfon and Kinsland v. Mackey, 219 
N. C. 139, 13 S. E. (2)  265. 

I t  is not enough that the causes of action may have arisen from the 
same source,-in this instance the fire alleged to have been created by 
the answering defendant. The test of the matter lies in the nature of the 
particular cause of action and its relation to others sought to be joined. 
I n  the case a t  bar it is clear from the record that the damage and loss of 
property caused by the fire was, in each instance, an invasion of a per- 
sonal and individual right in which none of the owners or subrogated 
parties shared, or have an interest ; each is insulated from the other, per- 
sonal, independent and unrelated. I n  other words, there is an entire lack 
of a community of interest in the subject matter of the pending suit and, 
therefore, the parties brought in under this compulsory order are neither 
proper nor necessary parties to the complete termination of the contro- 
versy. Brown v. Coble, 76 N .  C .  391; Logan c. Wallis, 76 h'. C. 416; 
Street v. Tuck, 84 N.  C. 605; Burns v. Williams, 88 N.  C. 159. I n  
Coulter v. Wilson, 171 N .  C. 537, 540, 88 S. E. 857, Justice Hoke quotes 
with approval 31 Cyc. 224, as follows: "A cross-action by a defendant 
against a codefendant or third party must be in reference to the claim 
made by plaintiff, and based upon an adjustment of that claim. Inde- 
pendent and irrelevant causes of action cannot be litigated by cross- 
actions." Montgomery v. Blades, 217 N .  C. 654, 9 S. E. (2)  397; Wing- 
ler v. Miller, 221 N. C.  137, 19 S. E. (2)  247. 'LQuestions in dispute 
among the defendants may not be litigated by cross-action unless they 
arise out of the subject of the action as set out in the complaint and 
have such relation to the plaintiff's claim as that their adjustment is 
necessary to a full and final determination of the cause." Hulbert v. 
Douglas, 94 N. C. 128; Montgomery v. Blades, supra; Wingler v. Niller, 
supra; Beam v. Wright, 222 N .  C. 174, 22 S. E. ( 2 )  270. 

I n  Schnepp v. Richardson, 222 N .  C. 228, 22 S. E. (2d) 555, it is said : 
"The cross-action defendants seek to set up against Fisher is not germane 
to, founded upon or necessarily connected with the subject matter in liti- 
gation between plaintiff and defendants. Decision on the issues thus 
attempted to be raised is not essential to a full and complete determina- 
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tion of the cause of action alleged by plaintiff. I t  should not be engrafted 
upon his action and thus compel him to stand by while defendants and 
Fisher litigate their differences in his suit. Montgomery v. Bl&s, 
supra; Wingler v. Miller, supra; Burleson v. Burleson, 217 N.  C. 336, 
7 S. E. (2) 706 ; Ream v. Wright, supra." And, again, "The cross-action 
by defendant against a codefendant or a third party permitted under our 
practice must be in reference to the claim made by the plaintiff and based 
upon an adjustment of that claim;" citing Coulter v. Wilson, supra; 
$fontgomery 1,. Blades, supra; Wingler v. Miller, supra; Hulbert v. 
Douglas, supra. 

We refrain from extending the list of authorities. I t  is apparent 
that if the principle contended for by the appellee could prevail the gates 
would be opened and the courts inundated by a flood of unrelated cases, 
upon the insufficient ground of their origin in a common tort or disaster, 
-never significant when standing alone. 

"Two or more persons injured by the same wrongful act must sue 
separately since each injury has a separate cause of action." McIntosh, 
N. C. Practice and Procedure, see. 213, p. 13; Harper v. Pinkston, 112 
N.  C. 293, 17 S. E. 161 ; Eller v. Carolina & An-. W .  R. R., 140 N. C. 140, 
52 S. E. 305. 

I n  Imurance Co. P. Motor Lines, 225 N.  C. 588, 590, 35 S. E. (2) 879, 
Mr. Justice Barnhill says for the Court, "When property upon which 
there is insurance is damaged or destroyed by the negligent action of 
another, the right of action accruing to the injured party is for an indi- 
visible wrong-and a single wrong gives rise to a single indivisible cause 
of action. Powell v. Water Co., 171 N .  C .  290, 88 S. E. 426; 1 Am. Jur .  
493. The whole claim must be adjudicated in one action." 

I t  may be noted that in the present action it does not appear that the 
plaintiff has been paid for his loss by any insurance company or has any 
such company been subrogated to his rights. 

The remedy of a person brought into the suit upon a compulsory order 
is to have his name stricken out; Winders v. Southerland, 174 N .  C. 235, 
93 S. E. 726; Worth v. Trust Co., 152 N .  C.  242, 67 S. E. 590; Bank v. 
Gahczgan, 210 N.  C. 464, 187 S. E. 580. 

Under the authorities cited it is the opinion of this Court that the 
additional parties brought in under the motion of the answering defend- 
ant should be stricken from the record, and it is so ordered. 

There remains the question of striking out in its entirety the so-called 
cross-action of the answering defendant. Regarded as the hasis for the 
motion to make additional parties, it has served its purpose of having 
that motion considered successfully in the court below and again dealt 
with on this appeal. From the conclusion reached on review the matter 
set up in  the cross-action is not relevant to any issue which might be 
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raised by the original plea ; and while the  irrelevancy alone is a sufficient 
cause for striking, without the necessity of apparent prejudice, we think 
the allegations are not free from objection in the latter respect. The 
cross-action should have been stricken out, and i t  is so ordered. 

Summarizing our conclusions: The second further defense is stricken 
from the record together with the prayers for relief relating thereto and 
to the cross-action. The  order making the named insurance companies 
new parties is disapproved and reversed; and they are stricken from 
record as parties to  the case. 

The  cause is remanded to Vance Superior Court for judgment in 
cordance with this opinion. 

Reversed. 

the 

ac- 

AARON R.  BROWN AND WIFE, CARRIE L. BROWS, v. WILL A. MOORE. 
SAM' RASBERRP,  JAMES H.  LOCUST, KORJIAL BATTLE, J O H S  
KORNEGAY. J E S S E  KORSEGAT, JAJIES KIRKVAN. AND J O H S  
L E W I S  EXUM, TRUSTEES OF ZION CHCTRCH. AFRICAN METHODIST 
EPISCOPAL ZION CHURCH IS AMERICA%, OF CONTESTNEB TOWS- 
SHIP ,  LENOIR COUNTY. 

(Filed 3 Xovember. 1948.) 

1. Arbitration and Award § la- 
The common law governs a written agreement for arbitration which is 

not in accordance with the procedure prescribed by the Uniform Arbitra- 
tion Act. G.S. 1-544, et seq. 

2. Arbitration and Award § 3- 

An arbitration agreement under the common law may be revoked by any 
party thereto at any time before the award is rendered. 

3. Same: Pleadings § 2- 
Where in an action to cancel an award under a common law arbitration, 

the complaint alleges that plaintiffs n-ithdrem from the arbitration after 
notice before the award was made, defendants cannot be entitled to judg- 
ment on the pleadings. 

APPEAL by plaintiff from Burney, J., at  June  Term, 1948, of LEKOIR. 
Civil action for cancellation of an  award of arbitrators on ground that  

plaintiffs withdrex~ from the arbitration agreement before the am-ard 
was made,-heard upon motion of defendants for judgment on the 
pleading. 

Plaintiffs allege in  their complaint, and defendants admit in their 
answer these facts : 
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I. That plaintiffs own a certain specifically described parcel of land 
situate in Contentnea Neck Township, Lenoir County, North Carolina, 
and defendants, as Trustees of Zion Church, African Methodist Episcopal 
Zion Church in America, hold title, for the use and benefit of said church, 
to another specifically described parcel of land in said township and 
county,-the two parcels of land adjoining each other. 

11. That a dispute, having arisen between plaintiffs and defendants 
as to the true dividing line between their said respective parcels of land, 
plaintiffs, as parties of the first part, and defendants, as parties of the 
second part, entered into a written agreement, dated 23 May, 1946, by 
the terms of which they mutually agreed, briefly stated: (1) To submit 
to certain named arbitrators for settlement the location of the true divid- 
ing line,-the finding of the arbitrators, or of a majority of them "of 
said boundary line and the marking of the same" to "be forever binding 
upon the parties of the first part, their heirs and assigns, and upon the 
parties of the second part, their successors and assignsu-they "to be 
forever estopped from questioning same" ; (2)  that the arbitrators shall 
have full right and power (a )  to fix the date for any hearing they may 
desire to have on the question of locating the true boundary line, and (b)  
to subpoena and swear witnesses; ( 3 )  that the arbitrators appoint a cer- 
tain named surveyor to assist them in the locating, establishing and mark- 
ing of the true boundary line as found by them, and who shall make a 
map thereof, which shall be duly recorded in the office of the register of 
deeds of Lenoir County, and as effective in fixing the said boundary line 
as if deeds were actually executed by the respective parties ; (4) that the 
report of the arbitrators, fixing the true boundary line as aforesaid, shall 
be made and delivered to clerk of Superior Court of Lenoir County, and 
by him certified for registration in the office of the register of deeds of 
Lenoir County; (5) that the agreement and the report be so registered; 
and ( 6 )  that the cost be apportioned between the parties as specified. 

111. That upon the conclusion of a hearing before the arbitrators on 
20 September, 1946, i t  was agreed by all parties that final determination 
of the matter would be deferred until further inrestigation of the records 
of Lenoir County could be made by the surreyor,-after which the arbi- 
trators would meet again; and that thereafter the arbitrators met on 
Monday night, 20 October, 1947, together with counsel of the respective 
parties, and received the report of the surveyor. 

However, the allegations of the complaint and averments of the answer, 
as to what transpired from this point are not in complete accord. 

Plaintiffs alleged (1) that the arbitrators made no award at  the con- 
clusion of the hearing on 20 October, 1947, but advised the parties and 
their counsel that they would render an award on Friday, 24 Octcber, 
1947; (2)  that before any award was made by the arbitrators plaintiffs 
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caused notice of their withdrawal from the arbitration to be served upon 
the arbitrators, and upon the defendants Trustees on 23 October, 1947, 
and upon their attorney on 24 October, 1947, by the terms of which plain- 
tiffs withdrew from the said arbitration agreement, and the arbitration 
thereunder, and gave notice of their refusal to be bound by any award 
thereafter to be made by the arbitrators appointed under said agreement, 
etc., ( 3 )  that notwithstanding said notices, the arbitrators, after 23 Octo- 
ber, 1947, wrongfully and without authority in law signed a so-called 
award and attached thereto a map made by the surveyor, aforesaid, pur- 
porting to show the dividing line between the lands of plaintiffs and lands 
of defendants, and thereafter defendants wrongfully and without author- 
i ty in law caused said so-called and alleged award, with a copy of said 
map attached, and the said agreement, to be filed in office of clerk of 
Superior Court of Lenoir County, and same now appears of record in 
office of said clerk in a certain book of "Dowers, Divisions, and Provi- 
sions," and said clerk has called upon plaintiffs to pay one-half the cost 
incident to the filing and recording said papers, and (4)  that said alleged 
award, by reason of plaintiffs' withdrawal from the arbitration prior to 
the rendition thereof, is null and void, and the record thereof as aforesaid 
constitutes a cloud upon plaintiffs' title which they are entitled to have 
removed, and declared null and void, and canceled of record. Accord- 
ingly, plaintiffs pray judgment. 

On the other hand, defendants aver that at  the meeting on Monday, 
20 October, 1947, after hearing the matter at considerable length, the 
arbitrators advised counsel for both sides that they would go into execu- 
tive session and determine their findings and that they would thereafter 
have map of their findings and award made by the surveyor; that there- 
upon on said date the arbitrators did go into executive session and after 
due and full consideration of the matter, and on said date, and prior to 
any attempt on the part of plaintiffs to withdraw from said arbitration 
agreement, did make, find and declare what constitutes the true dividing 
line between lands of plaintiffs and lands of defendants as specifically set 
forth in accordance with the terms of the agreement, and had map thereof 
made, which, together with the report of arbitrators, was filed in office of 
clerk of Superior Court of Lenoir County, and appears of record in desig- 
nated book and page of "Dowers, Divisions and Provisions," and was 
certified by the clerk of Superior Court, etc., and that plaintiffs are bound 
by the terms of said award, and have no right, either in law or equity, to 
change the same. 

When this cause came on for hearing in Superior Court, motion of 
defendants for judgment on the pleading was allowed, and judgment 
approving and confirming the report of arbitrators, and taxing plaintiffs 
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with half the cost of the arbitration, and the cost of this action, was 
entered. 

Plaintiffs appeal therefrom to Supreme Court and assign error. 

Alb ion  D u n n  for plaintif fs,  appellants. 
F. E. Wallace for defendants,  appellees. 

WINBORNE, J. Appellants in challenging the action of the trial court 
in rendering judgment on the pleadings in favor of defendants, make 
these valid contentions which are determinative of this appeal: First, 
that the arbitration agreement here involved is in accordance with pro- 
cedure at common law and not with that prescribed in the Uniform Arbi- 
tration Act, G.S. 1-544, et  seq., d n d r e w s  v. Jordan,  205 N. C. 618, 172 
S. E. 319; Copney  v. Parks, 212 N. C. 217, 193 S. E. 21; and that, hence, 
the motion for judgment on the pleadings must be considered in the light 
of the common law. Secondly, that at  common law a submission to arbi- 
tration might be revoked by any party thereto at  any time before the 
award was rendered, and that "the revocation to be effective must be 
express unless there is a revocation by implication of law, and in case of 
express revocation, in order to make i t  complete, notice must be given to 
the arbitrators," and that "it is ineffective until this has been done." 
See W i l l i a m s  v. Mfg. Co., 153 N.  C.  7, 69 S. E. 902, and T a r p l e y  v. 
Arnold ,  226 N .  C. 679, 40 S. E. (2)  33. And, thirdly, that in the light 
of the first and second contentions, the pleadings raise an issue or issues 
of fact as to whether plaintiffs have brought themselves within the prin- 
ciples above enunciated in respect to revocation of an arbitration. 

For reasons stated, there is error in the judgment below. 
Error and remanded. 

LENA TEACHET BARSES v. SECURITY LIFE & TRUST COMPANY, 
A CORPORATION. 

(Filed 3 Xorember, 1948.) 
1. Insurance § 37- 

Where plaintiff beneficiary establishes a prima facie case in an action 
on a policy of life insurance, insurer's evidence that the indebtedness for 
money borrowed by insured equalled or exceeded the cash surrender value 
of the policy and that it had exercised the right to  cancel the policy, vested 
in it by the terms of the loan agreement, and had so notified insured, 
relates to matters in defense upon which insurer has the burden of proof. 



410 IX T H E  SUPREME COURT. [229 

2. Same: !I'rial 8 24a- 

Nonsuit is never permissible in favor of the party having the burden of 
proof upon evidence offered by him, since such adjudication involves the 
credibility of his witnesses, which is a matter for  the jury. 

APPEAL by plaintiff from Bzirney, J., March Term, 1948, DUPLIN. 
Civil action by beneficiary to recover on a life insurance policy. 
On 15 February 1921, defendant issued its policy on the life of Octave 

Harris Barnes. Subsequent thereto, plaintiff was named as beneficiary. 
On 7 May 1936 the defendant, on application of the insured, changed 

the policy to a paid-up participating policy of $5,000. At that time there 
was an indebtedness against the policy for money loaned the insured. 
The insured later executed a note for accrued interest. At the time the 
policy was converted, its benefit value was in excess of $5,000. The cash 
surrender value of this excess was applied as a credit on the indebtedness. 

The policy loan agreement executed by'the insured provides in part 
that whenever the total indebtedness against the policy, including accrued 
interest, shall equal the cash surrender value of the policy, the company, 
a t  its option, may cancel said policy and its accumulations "in which 
case the said policy contract shall immediately become and be void and 
of no effect unless and until reinstatement in accordance with the rules of 
the company.'' 

On 10 July 1936 the defendant, acting under this provision, wrote the 
insured '(that the indebtedness against the above policy equals the cash 
surrender value thereof and that the policy is now out of force." I t  
offered to aid the insured in  having the policy reinstated, but nothing 
further was heard from him. 

On 8 August 1947, the insured died and on 17 November 1947 the bene- 
ficiary instituted this action to recover the amount alleged to be due on 
the policy. The defendant admitted the issuance of the policy, its con- 
version into a paid-up policy, and the death of the insured, and pleaded 
the special facts above cited in defense. When the cause came on to be 
heard, the court, at  the conclusion of all the evidence, entered a judgment 
of nonsuit. Plaintiff excepted and appealed. 

Oscar B. T u r n e r  for plaintiff appellant.  
W o m b l e ,  Carlyle ,  M a r t i n  & Sandr idge  for defendant  appellee. 

BARNHILL, J. The plaintiff offered evidence sufficient to constitute a 
pr ima  facie case for the jury. Thereupon the defendant offered evidence 
tending to show that the indebtedness against the policy equaled or ex- 
ceeded the cash surrender value and that it had exercised the right to 
cancel the policy, rested in i t  by the terms of the loan agreement, and 
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had so notified the insured. But  these are matters in defense. As to them 
the burden of proof rests upon the defendant. 

A judgment of nonsuit is never permissible in favor of the party hav- 
ing  the burden of proof upon evidence offered by him. Hedgecock v. 
Insurance Co., 212 N .  C .  638, 194 S. E. 86. ('The burden of proof being 
on the defendant to prove its defense the court could not adjudge that  
a n  affirmative defense is proven, for  that  involves the credibility of the 
witnesses, which is a matter for the jury." W h n r t o n  v. I n s .  Go., 1'78 
N .  C.  135, 100 S. E. 266; Hedgecock z.. Insurance Co., supra;  MncClure 
v. Casual ty  Co., ante, p. 305. 

I t  follows that  the judgment of nonsuit must be held for error 
Reversed. 

(Filed 3 R'ovember, 1948.) 
1. Charities 8 2- 

Judgment approuing an exchange by the trustees of a church of land 
held by it in fee simple for land of equal value held by it under a 
trust, upon the court's finding that all interested parties had duly assented 
to the exchange, and that the exchange was advantageous to all the 
parties, is affirmed. 

An exchange by a church of properties owned by i t  out of and into a 
charitable trust upon condition that the church continue to use the present 
church building and facilities rent free until a new church building could 
be erected will not be held invalid for indefiniteness or as subject to 
unlimited postponement. 

ERVIT, J., took no part in the consideration or decision of this case. 

APPEAL by defendant, guardian ad litem, from Pless, J., May Term, 
1948, of ROWAX. 

Proceeding to  obtain approval of exchange of real estate out of and into 
charitable trust. 

Under the Will of Maxwell Chambers, who died in 1855, four lots in 
what is now known as the Parsonage Square in the Town of Salisbury 
are devised to the Elders of the First  Presbyterian Church of Salisbury 
and their successors i n  office "in trust . . . for a parsonage," etc. Other 
lots i n  an adjacent square, now known as the Church Square, are devised 
to the same devisees for the use of said church, "reserving and mithhold- 
ing  from them the right of selling the same or any part  of them," and 
upon condition stated the lots in both squares are to ('pass over and be- 
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come invested in the Trustees of Davidson College" in  trust and on con- 
dition stated. 

There are other lots in the Church Square which the First Presbyte- 
rian Church of Salisbury owns in fee simple, having acquired them from 
sources other than the Will of l\Iaxwell Chambers. These lots owned in 
fee simple and the lots in the Church Square acquired under the Will of 
Maxwell Chambers constitute the entire square. 

I t  is proposed to exchange the fee-simple lots in the Church Square for 
a portion of the Parsonage Square of equal value so as to bring the whole 
of the Church Square under the terms of the trust set up in the Will of 
Maxwell Chambers, ('upon condition that the Church may continue to 
use the present Church Building and facilities rent free until a new 
church building can be erected on the Parsonage Square." 

The trial court found that all interested parties had duly assented to 
the exchange ; that the proposed exchange was advantageous to all parties, 
and approved the same. 

From this adjudication, John C. Kesler, Guardian Ad Litem, excepted 
and appeals. 

Craige & Craige for Elders and Trustees of First Presbyterian Church 
of Salisbury, plaintiffs, appellees. 

Neal Y .  Pharr for Trustees of Davidson College, plaintiffs, appellees. 
John C. Kesler, Guardian Ad Litam, defendant, appellant. 

STACY, C. J. I t  will be observed that the portion of the Parsonage 
Square which the Trustees of the Maxwell Chambers Trust propose to 
exchange is not under the inhibition from sale or alienation as are the 
lots in the Church Square devised to the same devisees. B r a d i s  v. Trus- 
tees of Davidson College, 227 N.  C. 329, 41 S. E. (2)  833. Thus, on this 
record, and the determinations of the trial court the judgment approving 
the exchange will be sustained. 

The suggestion of the guardian ad litem that the condition attached, 
"the church may continue to use the present Church Building and facili- 
ties rent free until a new church building can be erected on the Parson- 
age Square" is too indefinite and subject to unlimited postponement, was 
considered by the trial court and held to be insufficient to thwart the pro- 
posed exchange. We approve. Reynolds Foundution v. Trustees of Wake 
Forest College (Exception No. 6 ) ,  227 N. C. 500, 42 S. E. (2) 910. 

The judgment will be upheld. 
Affirmed. 

ERVIN, J., took no part in the consideration or decision of this case. 
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STATE v. LUCILLE HARRIS. 

(Filed 3 November, 1948.) 
1. Vagrancy 5 2-- 

A warrant charging defendant with living in the county without visible 
means of support and without working, is insufficient to charge defendant 
with vagrancy. G.S. 14-336. 

8. Criminal Law § 5 6 -  

TT7here the warrant upon which defendant is tried fails to charge a 
crime. defendant's motion in arrest of judgment will be allowed. 

APPEAL by defendant from Steuer~s, J., and a jury, at  August Term, 
1948, of the Superior Court of LENOIR County. 

This case reached the Superior Court on the appeal of the defendant 
from the Municipal-County Recorder's Court of the City of Einston and 
County of Lenoir. Trial de novo was had in the Superior Court on the 
original warrant which was issued upon a complaint alleging that the 
accused "lives and resides in Lenoir County without any visible means 
of support and without working, thereby being a vagrant . . . contrary 
to . . . law and against the peace and dignity of the State of North 
Carolina." The jury found the defendant "guilty of vagrancy as charged 
in the warrant," and the defendant appealed to this Court from the judg- 
ment entered upon the verdict. 

Atforney-General McXullan and Assistant Attorneys-General Bruton, 
Rhodes, and Noody for the State. 

J .  Frank Wooten for defendant, appellant. 

ERVIX, J. The defendant moved in arrest of judgment in this Court 
on the ground that the warrant fails to charge the commission of a crime. 
Rules of Practice in the Supreme Court, Rule 21, 221 N. C. 558; S. v. 
Jones, 218 K. C. 734, 12 S. E. (2) 292; S. v. Ballangee, 191 N. C. 700, 
132 S. E. 795; S. v. Marsh, 132 N .  C.  1000, 43 S. E. 828, 67 L. R. A. 179. 

I t  is evident that the draftsman of the criminal pleading under review 
undertook to charge that the accused is a vagrant within the purview of 
G.S. 14-336. He  did not, however, accomplish his purpose because the 
averments of the complaint do not bring the defendant within any of the 
seven classes of persons described in the statute. Thus, the warrant is 
fatally defective in substance in that i t  fails to charge a crime. This 
being true, the motion in arrest of judgment must be sustained. S.  v. 
Morgan, 226 N .  C. 414, 35 S. E .  ( 2 )  166; 8. v. Johnson, 226 N.  C. 266, 
37 S. E. (2) 678; 8. u. I'underlip, 825 N. C. 610, 35 S. E. ( 2 )  885; 



414 I N  THE SUPREME COURT. 1229 

S. v. Jones ,  supra;  S. v. Freeman ,  216 N .  C .  161, 4 S. E. (2 )  316; S. v. 
Cal le t t ,  211 N .  C .  563, 191 S. E. 27. 

Judgment arrested. 

P E N N  VESTAL v. CHARLES R. WHITE. 

(Filed 3 Sovember, 19.18. \ 
1. Pleadings § IO- 

Alleged false arrest sequent to an automobile collision is improperly 
joined by defendant as a cross-action in plaintiff's action to recover dam- 
ages sustained as a result of the collision. 

2. Pleadings § 81- 

The granting of plaintiff's motion to strike a cross-action not properly 
pleadable in the action is without error, since the allegations of such 
cross-action are irrelevant and immaterial to plaintiff's cause. 

APPEAL by defendant from Coggin, Special  Judge ,  March Term, 1948, 
RANDOLPH. Bffirmed. 

Civil action to recover compensation for damage to the property and 
in jury  to  the person of plaintiff resulting from the collision of two auto- 
mobiles, heard on demurrer and motion to strike the cross-action pleaded 
in defendant's answer. 

On 1 September 1947, an automobile owned and operated by plaintiff 
and an  automobile owned and operated by defendant collided on Highway 
64 near bsheboro. Plaintiff was injured and his automobile mas dam- 
aged. He instituted this action to recover compensation, alleging tha t  
the collision was proximately caused by the negligence of the defendant. 

The defendant filed answer in which he denies the material allegations 
in the complaint and sets u p  and pleads a cross-action for damages for 
false arrest by one Willard Vestal subsequent to the automobile collision. 
H e  alleges that  Willard Vestal is a partner of plaintiff, that  the auto- 
mobile operated by plaintiff was the property of the partnership, and 
that, a t  the time of the alleged false arrest, Willard Vestal was acting 
for and in behalf of plaintiff. Willard Vestal has not been made a party 
to the action. 

Plaintiff appeared and demurred to said cross-action for misjoinder of 
parties and causes of action and likewise moved to strike the same. The 
court below entered judgment sustaining the demurrer and striking said 
cross-action. Defendant excepted and appealed. 

iVfiller d! Moser for plaintiff appellee. 
O t t z ~ l a y  B u r t o n  for defendant  appellant.  
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B-~RNHILL, J. The judgment of the court below sustaining the de- 
murrer must be affirmed on authority of Hancarnrnon v. Carr, ante, 52. 
What is there said is controlling here. 

As the cross-action is not properly pleadable in this action, the allega- 
tions therein contained are irrelevant and immaterial. Hence there was 
n o  error in the judgment striking same. 
Affirmed. 

STATE T. NACK WILLIAXS. 

(Filed 3 Sorember, 1948.) 
Criminal Law 3 21- 

In a prosecution for hit and run driving, the trial court properly refuses 
to submit an issue of former acquittal based upon a prior prosecution for 
involuntary manslaughter arising out of the same collision, since the 
offenses are different, both in law and in fact, and therefore the plea of 
former jeopardy is inapposite as a matter of law. 

APPEAL by defendant from Rurney, J., April Term, 1948, of LENOIR. 
Criminal prosecutioii 011 indictment charging the defendant with "hit- 

and-run-driving" resulting in death of Lee Graves in violation of G.S. 
20-166. 

The accident in which the deceased was killed occurred about 4 o'clock 
in  the afternoon of 19 December, 1946, on Highway No. 258, three miles 
north of Kinston. The deceased was driving a 1942 Pontiac ; the defend- 
ant a 1939 Oldsmobile. The Oldsmobile was driven into the side of the 
Pontiac, causing injury and death. On the night of the following day 
the defendant was apprehended and charged with involuntary manslaugh- 
ter. He  was acquitted of this charge a t  the September Term, 1947, 
Lenoir Superior Court. 

Thereafter, at  the October Term, 1947, Lenoir Superior Court, the 
present bill was returned by the grand jury in which the defendant is 
charged with willfully and feloniously leaving the scene of the accident 
without rendering assistance or disclosing his identity in violation of the 
"hit-and-run" statute. 

When the case was called for trial, and after the jury had been selected 
and impaneled, the defendant entered a plea of former jeopardy or former 
acquittal and tendered issue to that effect for determination before enter- 
ing upon the prosecution. 

After hearing the defendant's evidence the court held as a matter of 
law that his plea of former acquittal was not good and declined to submit 
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STATE ti. WEST. 

the issue to the jury. To this ruling the defendant preserved exception, 
and assigns same as error. 

Verdict : Guilty as charged. 
Judgment:  Imprisonment in the State's Prison for not less than 2% 

nor more than 3 jh years. 
Defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bmton, 
Rhodes, and Moody for the State. 

W.  A. Allen, Jr., and Allen &- Allen for defendant. 

STACY, C. J. The principal question for decision is whether the court 
was justified in declining to submit the issue of former acquittal to the 
jury. The position of the trial court is supported by the apposite authori- 
ties. S. v. Davis, 223 N .  C. 54, 25 S. E. (2 )  164, and cases cited. 

The plea of former jeopardy, to be good, must be grounded on the 
I( same offense,'' both in law and in fact. 8. 2.. Hankins, 136 IT. C. 621, 
48 S. E. 593; 8. v. Taylor, 133 N. C.  755; 46 S. E. 5 ;  S. v. Nash, 86 
N.  C. 650. Here, there is a difference, both in  law and in  fact, between 
the former charge of manslaughter and the present indictment. 8. v. 
Midgett, 214 N .  C. 107, 198 S. E. 613; S. v. Malpnss, 189 N.  C. 349, 127 
S. E. 248. Hence, the trial court was justified in holding as a matter of 
law that  the defendant's plea could not be sustained. 

The cases of S. v. Bell, 205 N .  C. 225,171 S. E. 50, and S. z.. Clemmons, 
207 N .  C .  276, 176 S. E. 760, and the principles they illustrate, are not 
applicable to the facts of the instant record. 

As the trial was free from reversible error, the verdict and judgment 
will be upheld. 

N o  error. 

STATE v. JAMES (PETE) WEST. 

(Filed 3 November, 1948.) 

Criminal Law § 80b ( 5 )  - 
Where defendant's exceptions are not brought forward and grouped as 

required by Rule of Practice in the Supreme Court, No. 19 ( 3 ) ,  the appeal 
will be dismissed, but where defendant has been convicted of a capital 
crime this will be done only after an inspection of the record proper and 
the exceptions fails to disclose prejudicial error. 

APPEAL by defendant from Burney, J., a t  April Special Term, 1948, 
of DUPLIN. 
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Criminal prosecution tried upon indictment charging the defendant 
with the felonious slaying of one Walter Johnson. 

The State's evidence tends to show that Walter Johnson, a man 64 
years of age and small of stature, weighing about 120 pounds, was mor- 
tally wounded on the morning of 22 January, 1948, in his filling station 
located between Wallace and Harrell's Store, in Duplin County, N. C. 
His  skull was crushed, his face cut and he died without regaining con- 
sciousness. The deceased, prior to his death had been suffering with rheu- 
matism in his right arm, to such an extent that many of his customers 
who knew him, drew their own gasoline. 

Several of the State's witnesses had seen the defendant at  the filling 
station on the morning the deceased was killed. A posse was formed to 
apprehend the defendant, but he escaped capture and went to New York 
City, where he was arrested and held in the F.B.I. Detention Home. 

The Sheriff of Duplin County and one of his deputies went to New 
York on 29 February, 1948, for the purpose of bringing the defendant 
to North Carolina for trial. Before leaving h'ew York the defendant 
told these officers he struck the deceased with an axe and took his pocket- 
book from his person, which contained $145.00 or $146.00, but he said he 
struck the deceased in self-defense. He  reiterated the statements made in 
his confession in the trial below, and testified he got into an argument 
with Mr. Johnson about a check he had given him and Mr. Johnson got 
mad and attacked him with an axe; that he took the axe from him and 
hit Mr. Johnson in self-defense; that when he went to the store he was 
drunk; that he bought several bottles of beer from the deceased and drank 
them; that he had not thought of robbing Mr.. Johnson until after he hit 
him, then he decided to take his money 

Verdict: Guilty of murder in the first degree. Judgment : Death by 
asphyxiation. 

The defendant appeals, assigning error. 

Attorney-General ~VcMzidlan and Issistmt Attorneys-Gcn~ral Bruto~l, 
Rhodes, and Moody for the State. 

E. Walker Stevens for defendant. 

PER CURIAM. The record before us contains 82 exceptions, none of 
'which are brought forward and grouped as required by Rule 19 ( 3 ) )  
Rules of Practice in the Supreme Court, 221 N. C. 554. The appeal 
would be dismissed without further consideration but for the fact the 
defendant is under a sentence of death. 

I11 capital cases, it is the usual rule of this Court to examine the record 
to see if any error appears. S. v. Watson, 208 N. C.  70, 179 S. E. 455. 
We have carefully examined the record proper and find no error therein. 
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Nei ther  is any prejudicial e r ror  shown by t h e  exceptions. S. zq. Lampkin, 
227 N. C. 620,44 S. E. (2)  30. 

J u d g m e n t  affirmed ; appeal  dismissed. 

NRS. MARY F. McCULLEN v. RIdURICE DURHAM AXD HL%BAND, P P. 
DURHAM; MRS. BERTHA n f c c u L L m ,  ADMINISTRATRIX OF O. L. n 1 ~ -  
CULLEN; FREMONT OIL MILL, A CORPORATION ; W. F. TAPLOR, H. J. 
CARK, A N D  THE STANDARD FERTILIZER COMPANY. 

(Filed 10 November, 1948.) 

1. Evidence 5 39: Frauds, Statute of 5 9: Trusts 3 2a- 

A grantor may not 'engraft a par01 trust on his warranty deed absolute 
in form regardless of whether the consideration recited was actually paid 
or not. 

2. Husband and Wife 5 1%- 
Certification by the officer taking the acknowledgment of the wife that 

the deed is not unreasonable or injurious to her is essential to the validity 
of her conveyance of her property to her husband, whether directly or by 
indirection by conveyance to a third person who reconveys to the husband. 
G.S. 52-12. 

3. Same- 
The fact that deed executed by husband and wife to a third person 

conveying her separate property failed to contain certificate that the deed 
is not unreasonable and injurious to her, and that such third person shortly 
thereafter reconveyed to the husband, is alone insufficient to invalidate the 
transaction, it  being necessary that there be allegation and proof that the 
transaction was for the purpose of conveying the wife's land to the hus- 
band by indirection in order for G.S. 52-12 to apply and raise the issue as  
to the invalidity of the transaction on this ground. 

4. Trial § 37- 

Where i t  is not alleged that the conveyance of the wife's property by the 
husband and wife to a third person and the reconreyance by such third 
person to the husband was for the purpose of conveying her property to 
him by indirection, the question of the invalidity of the transaction be- 
cause the notary taking the acknowledgment of the wife failed to certify 
that the deed was not unreasonable or injurious to her does not arise upon 
the pleadings, and it  is error for the court to submit issues relating thereto 
to the jury. G.S. 1-198. 

5. Trial § 29- 
Where the wife offers no evidence that the conveyance of her property 

to a third person by deed executed by herself and husband, and the recon- 
veyance by such third person to the husband was for the purpose of con- 
veying her property to him by indirection. i t  is error for the court to refuse 
the prayer of the opposing party for a directed verdict against her on the 
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issue of the inraliditg of the transaction because of the failure of her deed 
to comply with G.S. 52-12, since a verdict is properly directed against a 
party upon whom rests the burden of proof when such party fails to offer 
evidence upon the issue. 

Pleadings § 24a- 

Recovery by a plaintiff must be based upon the facts alleged in her com- 
plaint, and a recovery upon a theory entirely independent of that stated 
jn the complaint cannot be allowed to stand. 

T~ialg 48 M : Appeal and Er ror  8 40g- 
The action of the court in setting aside the rerdict as  a matter of law 

upon a designated ground is reviewable, and an exception to the refusal of 
the court to enter judgment on the verdict is sufficient to present the ques- 
tion. 

Judgments  § 22b- 

A duly docketed judgment constitutes a lien on realty of the judgment 
debtor acquired by him within ten years from the date of the rendition 
of the judgment. G.S. 1-234, and the court erroneously sets aside the rer- 
dict of the jury that  the lien of the judgment attached to lands acquired 
by the judgment debtor within ten years when the wife of the deceased 
judgment debtor is unable to show that he acquired such lands as  trustee 
for her benefit. 

Execution 8 23 M a  : Quieting Title § tt 
In an action to remove cloud on title, defendant's contention that plain- 

tiff could not attack the sheriff's deed pursuant to execution under which 
he claims because plaintiff did not claim through or under the judgment 
debtor, is untenable when defendant files a cross-action or counterclaim 
asserting his title under the execution as  against plaintiff in her capacity 
a s  widow of the judgment debtor. 

10. Execution § 2% 

Statutory prorisions for sale under execution must be strictly followrd in 
order for the sale to transfer title to the purchaser. 

11. h d g m e n t s  § 23: Execution 3 lG- 
The lien of a judgment for the payment of money, e x c ~ p t  the lien of a 

judgment upon a homestead duly allotted, expires a t  the end of ten years 
from the date of its rendition, and an execution thereon must be com- 
pleted by a sale within the life of the lien in order to be effective. G.S. 
11-234 : G.S. 1-306. 

12. Execution § 21- 

A sale under execution must remain open for ten days to afford oppor- 
tnnj ry  for an increase in the bid, and during this period the bidder acquires 
no rights in law or in equity bnt occupies merely the status of a proposed 
purchaser or preferred bidder. G.S. 45-28. 

13. Execution § 16- 

Where execution sale is had less than ten days before the expiration of 
ten years after the rendition of the judgment, the sale is ineffcctive, since it  
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cannot be cons~~mmated within the ten year period, and the purchaser's 
contentions that t l ~ e  sheriff's deed related back to the day of the sale and 
that delay on the part of the sheriff in executing deed or making formal 
return could not adversely affect his rights as purchaser, are inapposite. 

14. Estoppel § 6b- 

In an action by a party attacking her conreyances to the judgment 
debtor, plaintiff is not estopped from attacking the validity of the execu- 
tion sale under the judgment on the ground that it was not completed 
within the ten gear period, since her acts prior to the sale amount to no 
more than a representation that title was then rested in the judgment 
debtor. 

16. Same- 
Representations made after execution sale cannot estop a party from 

attacking the sale, since such subsequent representations could not have 
induced the other party to bid at the sale. 

APPEAL by defendant, the Standard Fertilizer Company, from Ed- 
mundson, Special Judge, and a jury, a t  the June  Term, 1947, of the 
Superior Court of S A M Y S O ~  County. The signing of the judgment was 
postponed until 1 4  February, 1945, pursuant to the recorded consent of 
the plaintiff and the appellant authorizing the trial judge to decide cer- 
tain motions and enter judgment out of the term and outside of the county 
and district. 

The plaintiff brought this action to quiet her alleged fee simple title to 
50 acres of land in  Piney Grove Township in  Sampsou County, and to 
remove as clouds thereon specified adverse claims of the defendants to 
estates or  interests therein. All of the defendants except the Fremont Oil 
Company and the Standard Fertilizer Company suffered judgment to be 
taken against them without answer. The  Fremont Oil Company did not 
seek a review of the decree rendered against it after the tr ial  i n  the court 
below. I n  consequence, this Court is concerned solely with the conflictive 
claims of the plaintiff and the Standard Fertilizer Company. 

Since no substantial dispute exists with respect to the salient facts pro- 
voking this litigation, i t  will aid clarity of understanding to  state tbem 
a t  this point. As revealed by all the testimony a t  the trial, these facts 
are summarized below. 

The plaintiff, Mary  F. McCullen, originally owned the 50 acres in  
question. On 19 February, 1930, she attempted to transfer the property 
to her husband, Junius  McCullen, by the deed poixted out by the first 
issue. This purported conveyance was unquestionably invalid, however, 
for  the reason that  the notary public making the privy examination of the 
plaintiff did not certify tha t  the deed was "not unreasonable or injurious 
to her" as required by the statute now embodied in G.S. 52-12 relating to 
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contracts between husband and wife affecting the corpus of the estate of 
the wife. 

On 31 January, 1941, the plaintiff and her husband, Junius McCullen, 
executed to their daughter, Maurice Durham, the deed designated in the 
second issue. This instrument recited that i t  was based on "$10.00 and 
other valuable considerations" moving from the grantee to the grantors. 
It contained the covenants of seizin, right to convey, against encum- 
brances, and warranty customarily inserted in deeds of bargain and sale, 
and was sufficient in form to convey the 50 acres in controversy to Mau- 
rice Durham in fee simple-absolute. The execution of this deed was 
acknowledged by the plaintiff and Junius McCullen before Inez Hopkins, 
a notary public, who made certificate in due form as to the acknowledg- 
ment of both of the grantors and as to the private examination of the 
plaintiff. But the notary did not incorporate in her certificate any con- 
clusion that the instrument was "not unreasonable or injurious" to the 
plaintiff. Registration of this deed was had seven days after its execu- 
tion. 

On 26 August, 1941, Maurice Durham and her husband, P. P. Durham, 
executed to Junius McCullen the deed specified in the third issue. This 
instrument was made and recorded in the manner prescribed by relevant 
statutes, and recited that it was supported by ''$10.00 and other valuable 
considerations" moving from the grantee to the grantors. I t  was in tenor 
a deed of bargain and sale with the usual covenants, and was sufficient in 
form to vest the land in question in Junius hlcCullen in fee simple abso- 
lute. 

I n  the meantime, certain judgments were entered against Junius Mc- 
Cullen. On 28 September, 1931, I. F. Faison recovered judgment against 
him for $175.00 with interest and costs, and on 3 April, 1939, the defend- 
ant, Standard Fertilizer Company, obtained judgment against him for 
$265.15 with interest and costs. The last named decree is that designated 
in  the sixth issue. Each of these judgments was docketed in the Superior 
Court of Sampson County on the day of its rendition. 

On 19 October, 1931, an execution upon the Faison judgment was 
placed in the hands of the Sheriff of Sampson County, m7ho assumed that 
Junius McCullen had acquired title to the land described in the pleadings 
under the deed of 19 February, 1930, and summoned appraisers to lay off 
a portion of such land as the homestead of Junius McCullen. On 6 No- 
vember, 1931, the appraisers allotted 31 acres of the property to Junius 
McCullen as his homestead, and declared the other 19 acres excess prop- 
erty subject to sale. The Sheriff then levied the execution on the 19 
acres, but for some undisclosed reason proceeded no further. 

At a later date, to wit, on 21 August, 1941, Isabelle Faison, the admin- 
istratrix of I. F. Faison, procured a second execution to be issued upon 
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the Faison judgment. Junius McCullen thereupon brought an action 
against such administratrix and C. C. Tart ,  Sheriff of Sampson County, 
alleging that he owned the 50 acres in fee simple and that the homestead 
allotted to him on 6 November, 1931, was valid and subsisting, and pray- 
ing that  the administratrix and the Sheriff be enjoined from selling the 
31  acres embraced within the alleged homestead for the satisfaction of 
the Faison judgment. 

Junius McCullen obtained an order of court restraining the sale of the 
31 acres in accordance with his prayer, and the Sheriff levied the execu- 
tion upon the 19 acres which the appraisers had adjudged to be excess 
property. After due advertisement, the 19 acres were sold under the 
execution by the Sheriff on 22 September, 1941, to the defendant, the 
Standard Fertilizer Company, as the highest bidder, for $60.00, which 
was subsequently applied on the costs and the Faison judgment. The 
execution sale was held open for ten days under G.S. 45-25, but no ad- 
vanced bid was received. 

According to its recitations, the second execution was returnable "on 
or before the 30 day of September, 1941." The Sheriff did not prepare, 
execute, and deliver to the Standard Fertilizer Company his deed for the 
19 acres until 25 May, 1942, and did not make formal return to the court 
as to his proceedings under the execution until 12 June, 1942. Soon there- 
after Isabelle Faison, Administratrix of I. F. Faison, assigned any 
remainder due on the Faison judgment to a trustee for the benefit of 
Maurice Durham for a consideration of $300.00, which was equal to the 
principal, interest, and costs due on the judgment after the application 
of the net proceeds arising from the execution sale. 

Junius  McCullen died intestate 20 July, 1943, survived by his widow, 
the plaintiff, and an only child, Maurice Durham, and thereafter, to wit, 
on 25 April, 1946, the plaintiff commenced the present action. 

I n  her complaint, the plaintiff alleged that  her ownership of the 50 
acres existed throughout the period set forth above; that Junius McCul- 
len, the judgment debtor, did not have title to such land any time during 
such period; and that on account of the lack of title of the judgment 
debtor the Sheriff's deed to the Standard Fertilizer Company for the 19 
acres was invalid and the docketed judgment of the Standard Fertilizer 
Company against Junius McCullen did not constitute a lien upon the 
residue of the 50 acres. The complaint also alleged that the sale of the 
19 acres under execution was not consumnlated within ten years from the 
date of rendition of the Faison judgment and that  by reason thereof the 
Sheriff's deed was void. The plaintiff further averred in her complaint 
that  her assertion that she owned the land in  controversy in fee and that  
the claims of the Standard Fertilizer Conlpany to estates or interests 
therein constituted clouds on her title were not affected adversely by the 
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deeds of 31 January, 1941, and 26 August, 1941, for the reason that her 
husband, Junius McCullen, held such title as he acquired under these 
deeds as a trustee for her benefit. The plaintiff based her contention in 
this respect upon these allegations: (1)  That Maurice Durham paid 
plaintiff nothing for the deed of 31 January, 1941, and accepted it upon 
the express agreement that she would hold the 50 acres for the benefit of 
the plaintiff until a loan was obtained thereon and would then reconvey 
the property to the plaintiff; and (2) that Xaurice Durham executed and 
delivered the deed of 26 August, 1941, to Junius McCullen before obtain- 
ing a loan thereon in breach of her express agreement with the plaintiff 
and without receiving any consideration from Junius McCullen. While 
the complaint did not state that the alleged agreement between plaintiff 
and Maurice Durham rested in parol, such fact did appear when the 
plaintiff undertook to establish her allegations by evidence at  the trial. 

I n  its answer, the Standard Fertilizer Company denied the plaintiff's 
claim of title to the 50 acres; alleged that the Sheriff's deed vested in 
it title in fee to the 19 acres and that its docketed judgment of 3 April, 
1939, constituted a lien upon the residue of the 50 acres; pleaded certain 
matters as estoppels in pais against plaintiff and Maurice Durham; and 
prayed by way of cross-action or counterclaim declarations that the liens 
of the judgments in controversy had attached to the 50 acres as property 
of Junius McCullen and that the Sheriff's deed for the 19 acres was valid 
in all respects. 

Both the plaintiff and the Standard Fertilizer Company presented 
evidence at the trial sufficient to establish the uncontroverted facts here- 
tofore stated. The plaintiff did not offer any other evidence of a 
material nature, except the oral testimony of Maurice Durham, which the 
court excluded, tending to show that nothing was paid for the deeds of 
31 January, 1941, and 26 August, 1941, and that she accepted the deed of 
31 January, 1941, upon a parol agreement that she would hold the 50 
acres for the benefit of the plaintiff and reconvey it to the plaintiff after 
obtaining a loan thereon. The Standard Fertilizer Company presented 
evidence indicating that the plaintiff was accustomed to make tax returns 
for her husband, Junius McCullen; that she listed the 50 acres in his 
name until the execution sale; and that thereafter she returned the residue 
of 31 acres for taxation as his property. 

The court submitted these six issues to the jury: (1)  Was the deed 
dated the 19th day of February, 1930, from Mary F. XcCullen to Junius 
McCullen, recorded in Book 443, at page 368, void for failure to comply 
with G.S. 52-12? (2) Was the deed dated January 31, 1941, from Mary 
F. McCullen and Junius McCullen to Maurice Durham, recorded in 
Book 518, at  page 43, void for failure to comply with G.S. 52-12? (3) 
Did the deed dated August 26, 1941, from Maurice Durham and husband, 
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P. P. Durham, to Junius McCullen, recorded in Book 521, a t  page 321, 
convey the title to the lands described in the deed? (4)  Was the deed 
from C. C. Tart, Sheriff, to Standard Fertilizer Company, dated May 25, 
1942, and recorded in Book 526, void and does it constitute a cloud on 
the title to the lands described in i t ?  (5) I s  the judgment dated the 31st 
day of October, 1933, entitled, "Fremont Oil Mill vs. Junius McCullen," 
docketed in Book 31, at  page 145, barred by the ten-year statute of limi- 
tations, and does it constitute a cloud on the title to the 50 acre tract or 
any part of i t ?  (6)  I s  the judgment of Standard Fertilizer Company 
against Junius McCullen, docketed in Judgment Docket 35, page 102, a 
valid and subsisting lien on the residue of said 50 acre tract of land above 
the excess sold by the Sheriff? 

The jury answered the first issue "Yes," the second issue "Yes," the 
third issue "NO," the fourth issue "No," the fifth issue "No," and the 
sixth issue "Yes." 

The court set aside the answers of the jury to the fourth, fifth, and sixth 
issues "as a matter of law" upon the specified ground that the evidence 
offered, the admissions in the pleadings, and the answers to the first, 
second, and third issues showed "that the title to the lands was vested in 
Mary F. McCullen, and not in Junius McCullen at all times from and 
after the 19th day of February, 1930," and rendered judgment that the 
plaintiff owned the entire 50 acres in fee simple free of the adverse claims 
of the defendants. The Standard Fertilizer Company thereupon appealed 
to this Court, assigning errors. 

J. Faison Thomson and J.  Abner Barker for plaintiff, appellee. 
Jeff. D. Johnson, Jr., and Robert L. Coburn for defendant, Standard 

Fertilizer Company, appellant. 

E R V I ~ ,  J. The trial court properly rejected the testimony of Maurice 
Durham under the well established rule of law that an express trust rest- 
ing in par01 cannot be engrafted in favor of the grantor upon a warranty 
deed conveying to the grantee an absolute and unqualified title in fee. 
Poston v. Bowen, 228 K. C. 202, 44 S. E. (2)  881; Loftin v. Kornegay, 
225 N. C. 490, 35 S. E. (2) 418; Briley v. Roberson, 214 N. C.  295, 199 
S. E. 73; Penkand v. Wells, 201 X. C'. 173, 159 S. E. 423; SCraddell v. 
Aycock, 195 K. C. 268, 142.8. E. 10; Perry v. Surety Co., 190 N. C. 284, 
129 S. E. 721; Blue v. Wilmington, 186 N. C.  321, 119 S. E. 821; Chilton 
v. Smith, 180 N. C.  4i2,105 S. E. 1 ;  Campbell u. Sigmon, 170 S. C.  348, 
87 S. E. 116, Ann. Cas. 1918 C, 40; Ricks ~ 3 .  N"lson, 154 S. C. 282, 
70 S. E. 476. Under the pleadings and proofs here, the plaintiff's stand- 
ing at  the bar is not bettered a whit by the alleged nonpayment of the 
considerations recited in the deeds of 31 January and 26 August, 1941. 
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This is true for the reasons stated in the famous case of Gaylord v. Gay- 
lord, 150 N.  C. 222, 63 S. E. 1028, where it was said: ('The authorities 
are to the effect that in a deed of this character, giving on its face clear 
indication that an absolute estate was intended to pass, either by the 
recital of a valuable consideration or by an express covenant to warrant 
and defend the title, no trust would be implied or result in favor of the 
grantor by reason of the circumstance that no consideration was in fact 
paid." The correctness of this obserration was subsequently sanctioned 
by Walters 2.. Walters, 172 N.  C .  328, 90 S. E. 304, alld Jones r .  Jones, 
164 N. C. 320, 80 S. E. 430. 

The defendant, Standard Fertilizer Company, excepted to the submis- 
sion of the second and third issues upon the ground that they were not 
raised by the pleadings. I t  expressly waived the right to move for in- 
voluntary judgment of nonsuit under G.S. 1-153. but requested the court 
by written prayers to direct the jury to answer the second and third issues 
in its favor upon the hypothesis that no evidence had been adduced justi- 
fying findings for the plaintiff upon these issues, and saved exceptions to 
the refusal of the court to instruct the jury in accordance with such 
prayers. I t  also reserved exceptions to the judgment upon the assump- 
tion that i t  was not supported by the complaint. We are compelled to 
adjudge that these several exceptions were well taken. 

I t  is undoubtedly true that a conveyance of her land by a wife to her 
husband is void if the officer taking the acknowledgment of the wife fails 
to state in his certificate his conclusions that the conveyance "is not un- 
reasonable or injurious to her" as required by G.S. 52-12. Caldwell v. 
Blount, 193 S. C.  560, 137 S. E. 578 ; Barbee v. Bumpass, 191 N.  C. 521, 
132 S. E. 275; Davis v. Bass, 188 S. C.  200, 124 S. E. 566; Foster v. 
Williams, 182 K. C.  632, 109 S. E. 834; Wallin 71. Rice, 170 N.  C. 417, 
89 S. E. 239; Butler v. Butler, 169 N .  C.  5S4, 86 S. E. 507. 

I t  is equally true that the law will not permit the salutary object of the 
statute to protect married women to be circumvented by indirection, and 
that a wife may not effectually convey her real estate to a third person 
t o  be held in trust by him for the husband or to be conveyed by him to 
the husband unless the examining or certifying officer incorporates in his 
certificate his conclusions that the conveyance ('is not unreasonable or 
injurious to the wife." Ingram I*. Easley, 227 N.  C .  442, 42 S. E. (2 )  
624; Fisher v.  Fisher, 217 N .  C. SO, 6 S. E. (2)  812; Garner v. Horner, 
191 N.  C .  539,132 S. E. 290; Best v. Utley, 189 N.  C.  356, 127 S. E. 337. 

But G.S. 52-12 and the decisions thereon have no bearing on the deeds 
of 31 January and 26 August, 1941, because i t  clearly appears from the 
pleadings, when rightly construed, and from the testimony, when 
properly interpreted, that there was neither allegation nor eridence 
in  the cause that the deed of 31 January, 1941, from the plaintiff and 
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her husband, Junius McCullen, to Maurice Durham was made with 
any view to accomplishing an indirect conveyance of the plaintiff's 
property to her husband. Coward v. Coward, 216 N. C.  506, 5 S. E. 
(2) 537; Davis v. Cockman, 211 N. C.  630, 191 S. E. 322. Indeed, the 
converse was the case, for both the averments of facts in the complaint 
and the evidence offered in their support pointed out in an emphatic 
manner that the deed in question was executed for a diametrically differ- 
ent purpose. The essential allegation and proof were not supplied by the 
mere circumstance that a third person conveyed to a husband land which 
had been transferred to such third person by the wife seven months pre- 
viously. 

Notwithstanding these matters, the trial court made the answers of the 
jury to the second and third issues hinge solely upon whether the plaintiff 
had established "by the greater weight of the evidence her contention" 
that the deed of 31 January, 1941, "was void for that it having been con- 
veyed to Mr. McCullen there was a requirement of G.S. 52-12 which was 
not complied with." 

The error in this is manifest. The initial mistake of the trial court 
lay in  submitting the second and third issues to the jury. This was im- 
proper for these issues did not arise on the pleadings. G.S. 1-198; Fair- 
mont  School v. Bevis, 210 W. C.  50, 185 S. E. 463; Dickens v. Perkins, 
134 N. C. 220, 46 S. E. 490. But after submitting these issues to the 
jury, the court ought to have directed a verdict thereon for the defendant, 
Standard Fertilizer Company, in accordance with its prayers for instruc- 
tion because the burden of proof on these issues rested on the plaintiff 
and there was no evidence to justify a finding thereon in her favor. 
Timber Co. v. Cozad, 192 N. C. 40, 133 S. E. 173; Thomas  v. iWorris, 
190 N. C. 244, 129 S. E. 623 ; Board of Education v. Makely, 139 N. C. 
31, 51 S. E. 784. "The court may always direct a verdict against the 
party who has the burden of proof if there is no evidence in his favor, as 
where he fails to introduce any evidence, or if the evidence offered and 
taken to the true fails to make out a case.'' McIntosh: North Carolina 
Practice and Procedure in Civil Cases, section 574. Besides, the judg- 
ment in this respect is not supported by the pleadings. Sinzms v. Samp-  
son, 221 N. C. 379, 20 S. E. (2) 554; Caudle v. Morris, 160 N. C.  168, 
76 S. E. 17. I t  awards the land in controversy to the plaintiff upon a 
theory entirely independent of that stated in her complaint. Balentine 
v. Gill, 218 N. C. 496, 11 S. E. (2) 456; Green v. Biggs, 167 N. C. 417, 
83 S. E. 553; McParland v. Cornwell, 151 X. C. 428, 66 S. E .  454. This 
the law mill not countenance for the reason that the plaintiff must re- 
cover, if she recovers at  all, upon facts alleged in her complaint. Barron 
e. Cain, 216 N. C. 282, 4 S. E. (2) 618; XcCol l z~m v. Chisholm, 146 
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8. E. 160; Simpson T .  Simpson, 107 N.  C. 552, 12 S. E. 447; Willis v. 
Branch, 94 N.  C. 142; Melvin v. Robinson, 42 N .  C. 80. 

Ordinarily the errors just noted would warrant the award of a new 
trial to appellant without any determination as to the rightness of its 
remaining exceptions. Here, however, the defendant, Standard Fertilizer 
Company, was not content to rest upon its denial of the plaintiff's title. 
I t  expressly waived the privilege of moving for an involuntary judgment 
of nonsuit under the statute, and asked for a decree upon its cross-action 
or counterclaim establishing the validity of its claims. The fourth and 
sixth issues were designed to present this aspect of the case. 

The court below set aside the verdict of the jury on these issues as a 
matter of law and not as a matter of discretion for the specifically desig- 
nated reason that the admissions in the pleadings, the evidence, and the 
findings on other issues compelled it to adjudge "that the title to the 
lands Tvas vested in Nary F. McCullen and not in Junius McCullen at all 
times from and after the 19th day of February, 1930." This necessitates 
consideration of the assignments of error predicated on the denial of the 
appellant's motion for judgment in its favor on the verdict, and the action 
of the court in setting aside the findings of the jury on the fourth and 
sixth issues. Akin 2:. Bank, 227 N .  C. 453, 42 S. E. (2)  518. 

When a judgment for the payment of money is duly docketed in the 
Superior Court of a county, it becomes a lien on the real property in such 
county owned by the judgment debtor at the time of the docketing or 
acquired by him "at any time thereafter, for ten years from the date of 
the rendition of the judgment." G.S. 1-234; Durham v. Pollard, 219 
N.  C. 750, 14 S. E. (2) 818; Tholmpson v. Avery County, 216 N .  C. 405, 
5 S. E. (2)  146; Keel v. Bailey, 214 N. C. 159, 198 S. E. 654. Since the 
plaintiff was unable to establish her allegation that Junius McCullen 
took title under the deed of 26 August, 1941, in the capacity of a trustee 
for  her, it inevitably followed upon the record here presented that Junius 
McCullen was the absolute owner of the property in controversy under 
such deed, and that the lien of the Faison judgment and that of the 
judgment of the Standard Fertilizer Company attached to such property 
a t  the moment that the title rested in Junius McCullen. Trust Co. v. 
Sterchie, 169 N .  C. 21, 85 S. E. 40; Noore v. Jordan, 117 N.  C.  86, 23 
S. E. 259. Therefore, the trial court erred in vacating the finding of the 
jury on the sixth issue as a matter of lam, and in refusing to adjudge that 
the judgment of the Standard Fertilizer Company constitutes a lien upon 
the property in issue. 

The plaintiff asserts, however, that the action of the court in setting 
aside the verdict on the fourth issue must be sustained even if title to the 
50 acres did vest in Junius McCullen under the deed of 26 August, 1941, 
on the ground that the execution sale was not consunmated until the 
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enforcement of the Faison judgment had become barred by the lapse of 
time. The appellant counters this contention with the proposition that 
the plaintiff ought not to be permitted to question the validity of the 
sheriff's deed because she does not claim the 19 acres covered by such in- 
strument through or under the judgment debtor. I f  it be conceded that 
the argument underlying this position be sound, still i t  has no relevancy 
to the cross-action or counterclaim of the Standard Fertilizer Company, 
which is necessarily based on the theory that the sheriff's deed is operative 
against the plaintiff and her daughter, Maurice Durham, even in their 
respective capacities as widow and heir of the judgment debtor. 

I t  is settled law that "an officer making a sale under execution acts 
solely by virtue of the statutory authority conferred, which must be 
strictly pursued; and where such power does not exist nothing passes by 
the sale." 33 C. J. S., Executions, section 199. 

Our statutes provide, in substance, that with the exception of the lien 
of a judgment upon a homestead duly allotted, the lien of a judgment for 
the payment of money expires at  the end of ten years from the date of its 
rendition, and that no execution may be issued thereon after the lien is 
gone. G.S. 1-234; G.S. 1-306; Exum v. Railroad, 222 N.  C. 222, 22 S. E. 
(2)  424; Lupton v. Edmundson, 220 N .  C. 188,16 S. E. (2) 840. These 
statutes clearly manifest the legislative intent that the process to enforce 
the judgment lien and to render i t  effectual must be completed by a sale 
within the prescribed time. Cheshire v. Drake, 223 N. C .  577, 27 S. E. 
(2)  627. Hence, it follows "that the lien upon lands of a docketed judg- 
ment is lost by the lapse of ten years from the date of the docketing, and 
this notwithstanding execution was begun, but not completed, before the 
expiration of the ten years. The only office of an execution is to enforce 
the lien of the judgment by a sale of the lands, and this must be done 
before the lien is lost. The execution adds nothing by way of prolonga- 
tion to the life of the lien." Hyman a. Jones, 205 N .  C .  266, 171  S. E. 
103. 

We must now apply these principles to the case a t  bar. The land de- 
scribed in the sheriff's deed m7as exposed to sale on 22 September, 1941, 
under execution issued on the Faison judgment, and ,the Standard Ferti- 
lizer Company thereupon became the last and highest bidder for it. This 
event took place within ten years from 28 September, 1931, the date of 
the rendition of the Faison judgment. But under the pertinent statute 
now embodied in G.S. 45-28 the sale under execution could "not be deemed 
to be closed under ten days" in order to afford opportunity for an increase 
in the bid. C.S. section 2591; P. L. 1933, C. 482. During the interval 
specified by the statute, the Standard Fertilizer Company had no rights 
in law or in equity by reason of its bid. I t  occupied the status of a pro- 
posed purchaser or preferred bidder, whose offer to purchase or bid the 
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sheriff was precluded by law from accepting during the period allowed by 
statute for an increase in the bid. Building & Loan Assn. v. Black, 215 
N .  C.  400, 2 S. E. (2 )  6 ;  Richmond County v. Simmons, 209 N .  C. 250, 
183 S. E. 282. The tenth day after 22 September, 1941, the date the 
property was exposed for sale at  public auction, was 2 October, 1941, 
which was the earliest possible date that the sale under execution could 
have been deemed closed, or consummated, and 2 October, 1941, was more 
than ten years after 28 September, 1931, the date of rendition of the Fai- 
son judgment. Thus, the sale of the 19 acres under the execution was not 
completed during the life of the lien of the Faison judgment, and the 
sheriff's deed passed nothing to the Standard Fertilizer Company because 
his statutory authority to enforce the lien of the judgment by a sale of 
the land ended the instant the judgment lien expired. I t  follows that the 
court did not err in setting aside the finding on the fourth issue and in 
adjudging that the sheriff's deed was invalid. 

This holding does not conflict with the authorities indicating that mere 
delay on the part of the sheriff in executing his deed or in making formal 
return of his proceedings does not adversely affect the rights of the pur- 
chaser at  a sale under execution. 33 C. J. S., Executions, Section 270, 
318; Freeman on Executions (3d Ed.), Vol. 3, section 328. Likewise, 
i t  does not run counter to the general rule that a sheriff's deed made in 
pursuance of an execution sale operates from the day of the sale and not 
from the date of the deed. Dobson, v. Murphy, 18 N .  C. 586; Cowles v. 
Cofey, 88 N .  C.  340. The Standard Fertilizer Company never acquired 
any right to a deed from the sheriff because in legal contemplation there 
was no sale under execution in the case at  bar. 

I n  closing, it is observed that there is no basis for the contention of 
the appellant that the plaintiff and her daughter, Maurice Durham, were 
estopped by their acts to question the raIidity of the sheriff's deed on the 
ground that the sale under execution was not consummated during the 
life of the Faison judgment. When viewed in the light most favorable to 
appellant, any such acts prior to the sale amounted a t  most to a repre- 
sentation that title was then vested in Junius McCullen, Manifestly, 
conduct subsequent to the sale did not induce the appellant to become a 
bidder at  the sale. 31 C. J. S., Estoppel, section 71. 

The errors of the trial court do not require a retrial of the issues joined 
between the plaintiff and the appellant for the deterniinative facts have 
been established by the answer to the sixth issue and the admissions in 
the pleadings. For this reason, the cause is remanded to the trial court 
with direction that i t  modify its decree so as to adjudge that the judgment 
nhich the Standard Fertilizer Company recovered against Junius Mc- 
Cullen on 3 April, 1939, constitutes a lien on the 50 acres described in 
the pleadings. 3 s  thus modified, the judgment rendered below is affirmed. 
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This course fully protects the rights of the Standard Fertilizer Company, 
and does not disturb the judgment as to the other defendants. 

Error and remanded. 

HARRY E. ROBBIKS, SR., v. SYBIL S. ROBBINS. 

( ETled 10 November, 1948. ) 

1. Habeas Corpus 8 3- 
Habeas corpus to determine the right to the custody of a child applies 

only when the issue arises between husband and wife nrllo are living in a 
state of separation without being divorced. G.S. 17-39. 

2. Same: Divorce 8 17- 
A decree awarding the custody of a child under the provisions of G.S. 

17-39 does not oust the jurisdiction of the court to hear and determine a 
motion in the cause for the custody of the child in a subsequent divorce 
action between the parties. G.S. 50-13. 

APPEAL by defendant from Harr i s ,  J., June Term, 1948, of WAKE 
Affirmed. 

Motion in the cause in the above entitled divorce action for the deter- 
mination of the custody of the child of the marriage. 

Defendant moved to dismiss the motion on the ground that the Supe- 
rior Court of Wake County was without jurisdiction in the premises, for 
that before the divorce action was begun a proceeding to determine the 
custody of the child under G.S. 17-39 had been instituted in Craven 
County by writ of habeas corpus, and the court there had made orders 
and acquired and retained jurisdiction of the matter. 

Defendant's motion and plea to the jurisdiction were overruled, and 
defendant excepted and appealed. 

E. D. Flowers  for p l a i n t i f ,  appellee. 
Charles  L. Aberne thy ,  Jr., for de fendan t ,  appellant.  

DEVIN, J. Defendant's plea raised the question of the jurisdiction of 
the Superior Court of Wake County to determine the custody of the child 
of divorced parents on motion in the action in which the divorce judgment 
had been rendered. The power of the judge, before or after judgment in 
a divorce action wherein it is alleged there are children, to make orders 
respecting their custody, is expressly conferred by the statute G.S. 50-13. 
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The defendant, however, contends that  jurisdiction as to the custody of 
the child in this case had already been acquired by the Superior Court in 
Craven County under the provisions of G.S. 17-39, pursuant to writ of 
hubens corpus issued by the judge thereof, and that  the subsequent pro- 
ceedings in Wake should not be held to supersede the jurisdiction pre- 
viously acquired in Craven, and hence that  the court i n  Wake was with- 
out jurisdiction to entertain plaintiff's motion. Bu t  i t  will be noted that  
the issuance of a writ of habeas c o r ~ u s  under G.S. 17-39 as a vehicle for 
determining the custody of a child applies only when the issue arises 
between "husband and wife who are living in a state of separation with- 
out being divorced." I n  r e  Ogden,  211 N. C.  100, 189 S. E. 119. It 
would seem to follow that  when-that status has ceased to exist as result of 
a divorce action and decree wherein the husband and wife and child mere 
before the court, the jurisdiction of the court in which the divorce action 
was heard is not divested by the proceeding permitted only where un- 
dirorced husband and wife were living separate and apart. The  reason 
for the grant of power by statute to the court to proceed under G.S. 17-39 
by writ of habens corpus  to  determine custody ceased when the s tatus  
thus defined ceased. I11 the divorce action, as authorized by G.S. 50-13, 
ample forum is afforded for determining all matters of custody, care and 
maintenance of a child whose existence is called to the attention of the 
court in the pleadings, and where in such action jurisdiction to determine 
custody is invoked by motion in  the cause, the motion may not be djs- 
missed on the ground that  a proceeding under G.S. 17-39 had previously 
been instituted. N o  question of venue was raised in  the divorce action. 
The defendant appeared and filed answer in that  cause. 

The question here presented was decided against the defendant's con- 
tention in  I n  re B lake ,  184 N. C.  278, 114 S. E. 294; I n  r e  Albertson,  
205 N. C. 742, 172 S. E. 34. The rule stated in Childs v. Martin, 69 
N. C'. 126, and IIayzcood 1.. H a y w o o d ,  79 S. C.  42, that, where two courts 
have equal and concurrent jurisdiction, the court i n  which jurisdiction 
first attaches should retain the cause, is not applicable here. "Jurisdic- 
tion of the court in which a divorce is granted to award the custody of 
:i child is exclusive and continuing." 17% re B lake ,  supra. 

The ruling of Judge Harr is  in the Superior Court of Wake, in over- 
~ u l i n g  defendant's motion to dismiss for want of jurisdiction is 

ilffirmed. 
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THE BANK OF WADESBORO, O F  WADESBORO, NORTH CAROLINA, 
EXECUTOR AND TRUSTEE UNDER THE WILL OF A. E. HEKDLEY, DECEASED, 
v. RUTH HENDLEY, WIDOW OF A. E. HEKDLEY; SADIE HENDLEY, 
UNMARRIED; A. E. HENDLEY, JR., AND WIFE, MARGARET D. HEND- 
LEY; ANNE SHANHLE HENDLEP AND HER HUSBAND, ALBERT EU- 
GENE HENDLEY, I11 ; MARY GADDY HESDLEY AXD WALTER ROSS 
HENDLEY, THOMAS McLEAN HENDLEY, THE LAST KAMED FOUR BEING 
MINORS, REPRESENTED BY BARRINGTON T. HILL, GUARDIAN AD LITEM, 
AND ANY UNBORN CHILDREX OF SADIE HENDLEP . ~ K D  A. E. HEKDLEY, 
JR., SAID UNBORN CHILDREX BEIR'G REPRESENTED BY BENNETT M. ED- 
WARDS, GUARDIAN AD LITEM, AAND J. 0. BOWMAN, SADIE HEXDLEP 
AND A. E. HESDI,ET, JR.. COVMITTEE OF HENDLEP TRUST FOUNDA- 
TION. 

(Filed 10 November, 1948. ) 

Executors and Administrators § 24- 

Family agreements for  the settlement of estates are favored by the 
courts, and the court properly approves a consent judgment signed by all 
interested parties not under disability and the guardians a d  l i tem of unborn 
children and minor beneficiaries upon its finding from the evidence that 
such settlement is to the best interests of all parties. 

APPEAL by plaintiff from Shuford, Special Judge, at September Term, 
1948, of ANSON. 

This is a civil action instituted by the Executor and Trustee of the 
last Will and Testament of A. E. Hendley, deceased, for instructions as 
to how the estate shall be administered. 

All parties waived a jury trial and agreed that the trial Judge might 
hear the evidence, find the facts and render judgment thereon. 

The facts pertinent to this appeal are as follows : 
1. On 16 August, 1943, the testator executed a last Will and Testa- 

ment prepared at his request by his attorney, in which he appointed the 
plaintiff herein Executor and Trustee. I n  this instrument the testator 
makes certain bequests and devises and creates certain trusts and author- 
izes his Executor and Trustee, in its discretion to carry on any business 
in which he might be engaged or financially interested in at  the time of 
his death. I n  addition to the general powers of executors and trustees, 
the testator gave additional powers to his Executor and Trustee relative 
to the management of his estate. However, he did not expressly author- 
ize it to sell any of his real estate. 

2. Thereafter the testator attempted, without advice, counsel or assist- 
ance, to write certain purported codicils to his Will, which apparently 
were intended to explain and clarify certain provisions in his Will, but 
which in fact tended to confuse and contradict the provisions of the Will. 
The testator died 12 March, 194'7, and his last Will and Testament, with 
the purported codicils, were probated in the office of the Clerk of the 
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Superior Court of Anson County, and the Bank of Wadesboro qualified 
and is notv acting as Executor and Trustee as provided therein. The 
attorneys for the parties interested in the estate of A. E. Hendley, living 
and unborn, and the respective guardians ad litem who are parties to this 
action, agreed that it is for the best interest of all the beneficiaries of the 
estate of the late A. E. Hendley that there be a "family settlement," in so 
fa r  as may be possible, of all matters pertaining to the proper administra- 
tion of the estate and the establishment of the several trusts attempted to 
be created by the testator. 

3. A family settlement was agreed upon and embodied in the judgment 
entered below. This agreement recognizes the validity of the original 
Will of the testator only, and provides for its terms and conditions to be 
carried out by the Executor and Trustee in the manner set forth in the 
judgment, which, among other things, provides for the sale of the farm 
lands, the court having found as a fact, after hearing the evidence, that 
these farms cannot be operated profitably by the Trustee. The judgment 
therefore provides that the proceeds from the sale of the farms now held 
in trust by the Trustee, shall be held in lieu of such lands and be subject 
to the trust provisions of the Will. The proceeds from the sale of other 
farm lands not held as a part of any special trust, to be subject to the 
general provisions of the Will. 

4. The judgment below was entered by consent and as evidence of such 
consent, it was signed by all interested parties not under disability and by 
their attorneys of record, and by the respective guardians ad litem of the 
unborn children of such beneficiaries and for the minor defendants. 

The plaintiff excepts to the signing of the judgment and appeals, assign- 
ing error. 

Taylor d Kitclzin for Petitioner. 
Pittman, McLeod & Webb for A. E. Hendley, Jr., and wife, Margaret 

D. Hendley. 
Bennett M.  Edwards, guardian ad litem for the unborn children of 

Sadie Hendley and A. E. Hendley, Jr. 
B. T .  Hill for Sadie Hendley. 
Barrington T .  Bill, guardian ad litem for minors. 

DENNY, J. The appellant excepts to the signing of the judgment 
below, and challenges the power of the court to order the sale of farm 
lands left in trust under a Will for the ultimate benefit of minors, even 
though the farms cannot be operated profitably. 

The judgment below simply approves and orders compliance with a 
family settlement. The settlement not only appears to have been fairly 
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made, but doubtless will aid materially in the preservation of the Rendley 
estate. Such agreements are looked upon with favor by the courts. 

We said in P i s h  v. Hawion ,  223 N.  C. 143, 25 S. E. (2)  461 : "Family 
agreements looking to the advantageous settlement of estates or to the ad- 
justment of family differences, disputes or controversies, when approved 
by the court, are valid and binding. They are bottomed on a sound 
public policy which seeks to preserve estates and to promote and encour- 
age family accord. Spencer  v. McCleneghan,  202 N.  C. 662, 163 S. E. 
753; In re  E s t a t e  of W r i g h t ,  204 N.  C .  465, 168 S. E. 664; Reynolds  v. 
Reynolds ,  208 N.  C. 578, 182 S. E. 341; B o h a n n o n  v. T r o t m a n ,  214 
N .  C. 706, 200 S. E. 852; Schouler, Wills, Executors and Administrators 
(6d), sec. 3103." See also R e d w i n e  v. Clodfel ter ,  226 N.  C. 366, 38 S. E. 
(2 )  203; In r e  Reynolds ,  206 N .  C. 276,173 S. E .  789; and T i s e  v. H i c k s ,  
191 N. C. 609,132 S. E. 560. 

The judgment of the court below is 
Affirmed. 

T. LBCY TVILLISMS, ADMR., v. HAROLD TILLMAN ET AL. 

(Filed 10 November, 1948.) 

Appeal and Error § 1% 
The statutory requirements governing appeals in forma pauperis are 

mandatory and jurisdictional, and where the order allowing the appeal 
in fomna pauperis is not supported by the statutory affidavit, there can be 
no authority for  granting the appeal i n  forma pauperis, and the Supreme 
Court acquires no jurisdiction and can take no cognizance of the case 
except to dismiss it from the docket. 

APPEAL by plaintiff from B u r n e y ,  J., March Term, 1948, of WAKE. 
Civil action to recover damages for death of plaintiff's intestate, alleged 

to have been caused by the wrongful act, neglect or default of the de- 
fendants. 

Plaintiff's intestate was fatally injured in a quarrel with a fellow 
employee while both were working for the Raleigh Superweld Service on 
the premises of the employer and in the course of their employmnt. 

From judgment of nonsuit in favor of the individuals composing the 
employer-partnership, the plaintiff suffered a voluntary nonsuit as to 
the fellow employee, gave notice of appeal, and in the appeal entries 
appears the following: "Plaintiff allowed to appeal in forma pauperis." 

J a m e s  H.  P o u  Ba i l ey  for p l a i n t i f ,  appel lanf .  
E h r i n g h a z ~ s  & E h r i n g h a u s  for defendants ,  appellees. 
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STACY, C. J. The Court is without jurisdiction to entertain the ap- 
peal as the order allowing the plaintiff to appeal i n  formu pauperis is 
unsupported by the necessary affidavit. McIntire 11. McIntire, 203 N.  C. 
631, 166 S. E. 732; Hanna v. Timberlake, 203 N.  C. 556, 166 S. E. 733. 
The requirements of the statute allowing appeals in forma pauperis are 
mandatory, not directory, and a failure to comply with the requirements 
deprives this Court of any appellate jurisdiction. G.S. 1-288 ; Powell v. 
Moore, 204 N.  C .  654, 169 S. E. 281 ; Brown v. Kress Co., 207 N .  C.  722, 
178 S. E. 248; Gilmore v. Ins. Co., 214 N. C. 674, 200 S. E. 407. See 
8. v. S ta ford ,  203 N. C. 601,166 8. E. 734. 

The notation in the appeal entries that  plaintiff was "allowed to appeal 
in forma pauperis" is unavailing in the absence of adequate supporting 
affidavit. Riggan v. Harrison, 203 N .  C. 191, 165 S. E. 358. There is no 
authority for granting an  appeal i n  forma paupem's without the jurisdic- 
tional affidavit as denominated in the statute. Lupton v. Hawkins, 210 
K. C. 658,188 S. E. 110. 

Giving bond on appeal, or  revealing adequate leave to appeal without 
bond, is a jurisdictional requirement, and unless met by compliance, the 
appeal is not in this Court, and we can take no cognizance of the case 
except to dismiss i t  from our docket. Honeycutt v. Watkins, 151 N.  C. 
652, 65 S. E. 762; Brown v. Kress Co., supra. 

Appeal dismissed. 

RENALDO PASCAL, BY HIS NEXT FRIEKD, J. H. PASCAL, v. BURKE TRAN- 
SIT COMPANY AND QUEEN CITY COACH COMPANY, 

and 
DAVID E. LAMBERT v. BURKE TRANSIT COMPAKT AND QUEEK CITY 

COACH COMPANY. 

( Filed 10 R'ovember, 1948. ) 

1. Torts § 6 : Trial § 22a- 

Where plaintiff does not demand any relief against a codefendant joined 
by the original defendant as a joint tort-feasor, the burden is on the orig- 
inal defendant to prove its cross-action for contribution, and upon motion 
of the codefendant for nonsuit on the cross-action the evidence must be 
considered in the light most favorable to the original defendant upon that 
cause. G.S. 1-240. 

2. Automobiles § 1Sh (4)-Evidence of concurring negligence of codefend- 
ant held sufficient to be submitted to the jury. 

The evidence considered in the light most favorable to the original de- 
fendant on its cross-action against its codefendant for contribution tended 
to show that the codefendant's bus was stopped on the highway on a 
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rainy, foggy night without a red light burning on the rear thereof in vio- 
lation of G.S. 20-129(d), that  the driver of the original defendant's bus, 
headed in the same direction, did not see the stationary bus until he was 
upon it, that  he then applied his brakes and skidded to the left of the 
center of the road, where he collided with the car in  which plaintiffs were 
traveling in the opposite direction. Held: The evidence was sufficient to 
overrule the codefendant's motion to nonsuit the cross-action. 

3. Trial 5 23- 
Where diverse inferences may reasonably be drawn from the evidence 

upon controverted questions of fact, nonsuit is properly denied. since the 
weight and credibility of the evidence is for the determination of the jury. 

4. Infants $j 11: Parent and Child 9 8- 
Where, in an action by a minor to recover for negligent injury, brought 

by his father a s  next friend, the pleadings and theory of trial seek recovery 
by plaintiff, as  elements of damage, medical expenses and loss of earuings 
during plaintiff's minority, the father waives his right to recover and 
would be estopped from thereafter maintaining a n  action therefor even 
though the father is not a party of record, and therefore the failure of the 
court to exclude these items aS elements of damage will not be held for 
error on defendant's exception taken after verdict. 

5. Torts 9 5- 

Where plaintiffs seek no affirmative relief against a codefendant joined 
by the original defendant for the purpose of enforcing contribution against 
i t  a s  a joint tort-feasor, i t  is error for the court to enter joint and several 
judgments in favor of plaintiffs against both defendants upon the jury's 
finding that both were guilty of actionable negligence, since the liability of 
the codefendant is solely to the original defendant on its claim for contri- 
bution. G.S. 1-240. 

6. Damages 99 la, 13a- 
While i t  is preferable for the trial court to limit the recovery of pros- 

pective damages based on diminished earning capacity resulting from the 
injury to the present worth of such prospective losses, where the charge 
is based on the cash settlement rule for all injuries past and prospective 
and is otherwise full and comprehensive upon the issue, the failure of the 
court to limit prospective losses to the present cash value thereof will not 
be held for reversible error when it appears that  the verdict is not exces- 
sive and that  there was no request for  further instructions on the issue. 

ERVIN, J., took no part in the consideration or decision of this case. 

APPEAL b y  defendants f r o m  Patton, Special Judge, a t  J u n e  Term, 
1948, of BURKE. 

T h e  plaintiffs i n  each of these actions instituted su i t  alleging personal 
injur ies  a n d  damages sustained as  a result of the  negligence of the  defend- 
ant ,  B u r k e  Trans i t  Company, i n  a head-on collision between Renaldo 
Pascal 's c a r  and the  Burke  Trans i t  Company's bus, about  10 :I5 p.m., on 
1 9  February ,  1947. I t  is alleged t h e  collision occurred on Pascal's r ight  
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side of Highway No. 70, about three miles east of Morganton; the car 
driven by Pascal was proceeding in an easterly direction and the Burke 
Transit Company's bus was traveling in a westerly direction. David E. 
Lambert was a guest in the Pascal car. 

The Burke Transit Company answered in both actions, alleging that 
if the plaintiffs were injured by its negligence, that the Queen City Coach 
Company proximately concurred in and contributed to such injuries, and 
asked that it be made a party. The defendant Burke Transit Company 
set up a cross-action against the Queen City Coach Company in each case, 
alleging that if it was negligent, which is not admitted, i t  avers that any 
damages suffered by the respective plaintiffs, were proximately caused by 
the negligence of the Queen City Coach Company, in that one of the 
regular coaches of the Queen City Coach Company, operating in the 
usual course of its business, was being operated without proper lights on 
the rear thereof, as required by law, and in that the operator or driver of 
the said bus stopped the said bus upon the said highway without signal, 
sign or warning, which because of the darkness, fog and rain and the lack 
of lights as aforesaid rendered said bus invisible until this defendant's bus u 

driver was close upon it, and to avoid a rear-end collision suddenly applied 
the brakes of this defendant's bus, causing the same to skid upon the 
highway owing to the wet and slippery condition thereof, and thus to skid 
across the center line into collision with the automobile in which the 
plaintiffs were at  the time traveling, and this defendant alleges that the 
proximate cause or one of the proximate causes of the injuries complained 
of by the plaintiffs was due to the careless and negligent operation of the 
bus of the Queen City Coach Company. 

I t  is further alleged in these cross-actions that if the defendant was 
guilty of any negligence proximately causing the damages suffered by the 
respective plaintiffs, the Queen City Coach Company joined and con- 
curred in producing such damages, and such joint and concurrent negli- 
gence constituted the Queen City Coach Company a joint tort-feasor 
within the meaning and purpose of G.S. 1-240; and prayed for the right 
of the Burke Transit Company for contribution by the Queen City Coach 
Company to be determined in these actions. 

The Queen City Coach Company was made a party defendant in both 
cases, and filed answers to the cross-actions of its codefendant, denying 
the allegations contained therein. - 

The cases were consolidated for trial by consent of all parties. 
Issues were submitted to the jury in the respective cases, and answered 

as follows : 
"1. Was the plaintiff, Renaldo Pascal, injured and his property dam- 

aged by the negligence of the defendant, Burke Transit Company, as 
alleged in the complaint ? Answer : Yes. 
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"2. Was the plaintiff, Renaldo Pascal, injured and his property dam- 
aged by the negligence of the defendant, Queen City Coach Company, 
as alleged in the answer and cross-action of the defendant, Burke Transit 
Company? Answer : Yes. 

"3. What amount, if any, is the plaintiff, Renaldo Pascal, entitled to 
recover on account of his personal injuries ? Answer : $21,500.00. 

"4. What amount, if any, is the plaintiff, Renaldo Pascal, entitled to 
recover on account of the damages to his automobile? Answer : $935.00." 

"1. Was the plaintiff, David E. Lambert, injured by the negligence of 
the defendant, Burke Transit Company, as alleged in the complaint? 
Answer : Yes. 

"2. Was the plaintiff, David E. Lambert, injured by the negligence of 
the defendant, Queen City Coach Company, as alleged in the answer and 
cross-action of the defendant, Burke Transit Company? Answer: Yes. 

"3. What amount, if any, is the plaintiff, David E. Lambert, entitled 
to recover on account of his personal injuries? Answer : $500.00." 

From the judgments entered on the verdicts, both defendants appeal 
and assign error. 

Theodore F. Cummings for plaintiffs, Renaldo Pascal and David E. 
Lambert. 

J. B. Craven, Jr., and Xull c6 Patton for defendant, Burke Transit 
Company. 

Williams & Williams for defendant, Queen City Coach Company. 

DENNY, J. This defendant seriously contends that its motion for judg- 
ments as of nonsuit on the cross-actions of the Burke Transit Company, 
for contribution under G.S. 1-240, should have been allowed. 

After the Queen City Coach Company was made a party defendant, 
the plaintiffs did not amend their pleadings and allege this defendant was 
aIso negligent and that such negligence concurred with the negligence of 
the Burke Transit Company, in causing the injuries and damages sus- 
tained by them. Therefore, the burden was upon the codefendant, Burke 
Transit Company, in its cross-actions against the Queen City Coach 
Company, to show by the greater weight of the evidence that the Queen 
City-Coach Company was negligent, and that such negligence concurred 
with its own negligence, if any, which joint and concurrent negligence 
was the proximate cause of the injuries and damages sustained by the 
plaintiffs. Consequently, we must consider the evidence on this issue in 
the light most favorable to the Burke Transit Company, and such com- 
pany is entitled to the benefit of every reasonable inference to be drawn 
therefrom. Buckner v. Wheeldon. 225 n'. C. 62, 33 S. E. (2) 480; Lind- 
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sey v. Speight ,  224 N. C. 453, 31 S. E. (2)  371 ; Ross v. Greyhound Corp., 
223 N. C.  239, 25 S. E. (2) 852; Wingler  v. Miller, 223 N. C. 15, 25 
S. E. (2)  160. 

The evidence tends to show that the plaintiff, Renaldo Pascal, was 
driving his car 35 or 40 miles an hour in an easterly direction on High- 
way No. 70, east of Morganton, about 10:15 o'clock a t  night, and a bus 
of the Queen City Coach Company, being operated in a westerly direction 
had stopped to discharge a passenger. The bus of the Burke Transit 
Company was also proceeding in a westerly direction. 

The driver of the Burke Transit Company's bus testified: H e  was 
proceeding west and observed a car coming east which dimmed its lights 
and he also dimmed his lights. Visibility was very poor, i t  was "misting 
rain and kind of foggy, you couldn't see very far  ahead . . . and all of a 
sudden I saw the Queen City bus in front of me . . . I saw no lights at  
all on the bus. I saw the bus from the lights of my bus. The Queen City 
bus was standing at a dead still when I observed it. . . . I applied my 
brakes. My bus skidded then . . . just a short distance across the black 
line . . . this on-coming car was there before I had a chance to cut it 
back to the right and I was right at  the bus just as I skidded and caught 
the left corner of it (the Pascal car). They mere pretty bright lights on 
the approaching car . . . To a certain extent on a wet highway that 
way they . . . did interfere with my seeing. . . . By the time the acci- 
dent occurred I would say I was anywhere from six to eight feet from the 
Queen City bus. As I was getting out of my bus, the driver pulled off 
the highway . . . I would say he pulled up ahead of me 60 or 70 feet and 
he had about 2 feet of his bus still on the highway. . . . There was a 
shoulder there of 6 feet to his right. I t  was leuel. . . . The rear of the 
bus had . . . three or four of these small amber lights up on top. . . . 
I never saw those lights before the wreck happened, but after I got out 
of my bus and went out there those lights were burning after the wreck 
happened. Q. Was there a tail light burning at that time? A. No, sir. 
Q. Did you hare any warning or notice that a bus was standing on the 
highway in front of you before you were in a short distance of i t ?  A. No. 
. . . I was paying strict attention to the road. I did not see any lights 
on the Queen City bus." 

Ray W. Benfield, a witness for the plaintiffs, testified: "I was a pas- 
senger in the Burke Transit bus, seated close to the front on the driver's 
side; I was looking out of the front of the bus, that is the windshield, and 
saw the car coming away off ;  I did not see the Queen City bus although 
at the time I was looking out of the front windshield; the first I knew 
the Queen City bus mas in front of us, was hearing the driver, Mr. Puck- 
ett, say, 'Oh Lord, there is a bus.' . . . Mr. Puckett then hit the brakes 
and the bus sort of skidded or slid into the on-coming car; Mr. Puckett 
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never did turn to the left to pass the Queen City bus before the crash; I 
know he dimmed his lights for the on-coming car. I did not see the 
Queen City bus and was looking into the windshield, and it was clear; it 
was drizzling rain and sort of misting rain and the Queen City had only 
several dim lights at  the top of the bus." 

A witness for the Burke Transit Conlpany testified: "I went to the 
scene of this accident on the evening of February 19, 1947. I went with 
the Sheriff. I observed the Queen City bus when I got there. The head- 
lights were burning, they mere on. I looked to see if the tail lights were 
burning. The tail light was not 011. There Rere lights on the rear of 
the bus. They were across the top of the bus. The lights were on the 
red order, but I would not say they were bright red, I would say they 
were close to 10 feet high." 

Other evidence also tends to show that the bus of the Queen City Coach 
Company, at the time of the collision, did not hare a red light burning 
on the rear thereof, as required by G.S. 20-129 (d) .  

The factual situation here is somewhat similar to that in the case of 
Barlow v. Bus Lines, ante, 382, 49 S .  E. (2) 793, in that the record also 
contains evidence less favorable to the right of the Burke Transit Com- 
pany to maintain its cross-actions against its codefendant than that set 
out herein, but a motion for nonsuit should not be allowed when diverse 
inferences may reasonably be drawn from the evidence and the controlling 
and pertinent facts are in dispute. The weight and credibility to be given 
to evidence is for the jury and not for the court on motion for nonsuit. 
Barlow v. Bus Lines, supra; Page v. McLamb, 215 N .  C .  789, 3 S. E. (2)  
275; Clarke v. Martin, 215 N. C. 405, 2 S. E. (2)  10 ;  Cole v. Koonce, 
214 N .  C. 188, 198 S. E. 637; Fwguson v. Asheville, 213 N .  C. 569, 197 
S. E. 146; Williams v. Express Lines, 198 N. C.  193, 151 S. E. 197. 

The evidence seems to be sufficient to carry the cross-actions to the jury, 
and we so hold under the authority of Barlozc v. Bus  Lines, supra; Cum- 
mins c. Fruit Co., 225 11'. C. 625, 36 S. E. ( 2 )  11;  Williams a. Express 
Lines, supra, and other decisions in the second line of decisions cited in 
Tyson  v. Ford, 228 K. C.  778, 47 S. E. (2) 251. 

This defendant also excepts and assigns as error the failure of his 
Honor to charge the jury that an unemancipated minor is not entitled to 
recover for loss of time or diminished earning capacity during his minor- 
ity, citing Gillis v. Transit Corp., 193 N .  C. 346, 137 S. E. 153, and Shipp 
v. Stage Lines, 192 K. C .  475, 135 S. E. 339. This exception is directed 
only to the charge in the Pascal case. At the time this action was insti- 
tuted, Renaldo Pascal was 20 years of age, and his father, J. H. Pascal, 
was duly appointed next friend to prosecute the action. However, the 
plaintiff became 21 years of age before the case was tried. He was earn- 
ing approximately $25.00 a meek as a learner in a hosiery mill at the 
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time he was injured and owned the automobile he was driving on the 
night of the collision with the bus of the Burke Transit Company. 

We concede the general rule to be under our decisions, that an uneman- 
cipated minor is not entitled to recoyer as an element of damages in an 
action for personal injuries, for loss of time and diminished earning ca- 
pacity during minority, Shipp c. Stage Lines, supra, but the father of a 
minor may waive the right to recover for such loss and permit him to 
recover for his entire injury, including loss of wages and diminished 
earning capacity during minority. Although one who conducts a suit as 
the guardian or next friend of an infant is not a party of record, but the 
infant is the real party plaintiff, Rabil v. Far&, 213 N. C. 414, 196 
S. E. 321, we see no reason why a parent who institutes an action as next 
friend in behalf of his minor child, and casts his pleadings and conducts 
the trial on the theory of the child's right to recover for loss of services 
and diminished earning capacity during minority as well as thereafter, 
should not be estopped from making a separate claim for such loss. This 
view is in accord with that expressed in 46 C. J., Section 115, p. 1301, 
and the authorities cited therein, where it is said : "A parent may waive 
or be estopped to assert his right to recoTer for loss or services, etc., by 
reason of injury to his minor child, and permit the child to recover the 
full amount to which both ~ ~ o u l d  be entitled, as where the parent as next 
friend brings an action on behalf of the child for the entire iajury, or 
permits the case to proceed on the theory of the child's right to recover 
for loss of services and earning capacity during minority. I n  such case 
the parent treats the child as emancipated in so far as recovery for such 
damages is concerned, and cannot thereafter be permitted to claim that 
he, and not the child, was entitled to recover therefor. There is no waiver, 
however, where the parent is not shown to be connected in any way with 
the child's action, or to have had notice thereof, beyond the fact that the 
child lived with him; nor does the parent waive his right of action by 
suing as next friend for the child's pain and suffering and permanent 
impairment of earning capacity after majority." 

I t  is likewise said in 39 d m .  Jur., Sec. 83, p. 728: "Even where the 
parent has not emancipated the child prior to the injury, he may there- 
after waive or relinquish in favor of the child his right to the latter's 
seruices, so as to permit the child to recox-er their value as part of his 
damages. I n  such a case, the child is entitled to recorer the full amount 
to which both he and his parent mould have been entitled if separate suits 
had been brought, and the parent is estopped from afterwards bringing 
any action in his own right." I t  is further stated therein, that where a 
parent brings an action as next friend to recover for injuries to his child, 
and ('the parent claims damages for loss of time, diminished earning 
capacity, medical expenses, etc., he cannot make any claim for such items 
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in a subsequent action brought in his own right, but rather, they are to be 
recovered by the child in the first action only." 

Where a suit is brought on behalf of a minor, i t  is a simple matter to 
limit the recovery in the pleadings or by special prayer for instructions, 
to such loss of wages and diminished earning capacity as the minor may 
suffer after he attains his majority. But where the action is brought by 
the father as next friend and no limitation on the minor's right to recover 
is pleaded and no request is made for such limitation during the trial of 
the case, and the charge of the court is sufficient to include compensation 
for all injuries and damages sustained from and after the date of the 
injury, the father will be deemed to have waived his claims for loss of 
services and diminished earning capacity of the child during minority, 
in favor of such child. Gaf v. Hubbard, 217 Ky. 729, 290 S. W. 696, 
50 A. L. R. 1382 ; Carangelo z3. S u f m e g  Fnrm, 115 Conn. 457, 162 A. 4, 
82 A. L. R. 1320. 

This assignment of error is not sustained. 
The court below entered joint and several judgments in favor of the 

respective plaintiffs against both defendants. The Queen City Coach 
Company excepted to the form of the judgment. The exception is well 
taken. The plaintiffs herein seek no affirmative relief from this defend- 
ant. The only relief sought against the Queen City Coach Company is 
the claim for contribution, as provided in G.S. 1-240, and set out in the 
cross-actions of the Burke Transit Company. Wilson v. Massagee, 224 
N.  C. 705, 32 S. E. (2) 335; Charnock v. Taylor,  223 N.  C. 360, 26 S. E. 
(2)  911, 148 A. L. R. 1126. This defendant is entitled to a modification 
of the judgments in this respect. 

We have carefully considered the additional exceptions and assignments 
of error brought forward by this defendant, and they present no preju- 
dicial error. 

Except as modified herein, the result below will be upheld. 

The defendant excepts and assigns as error the following portion of his 
Honor's charge: "The Court charges you that if the plaintiff is entitled 
to recover at  all . . . he is entitled to recover as damages one compensa- 
tion in a lump sum, for all injuries past and prospective in consequence 
of the wrongful and negligent acts complained of. These, Gentlemen of 
the Jury, are understood to embrace indemnity for actual nursing and 
medical expenses and loss of time, or loss from inability to perform ordi- 
nary labor or the capacity to earn money. The plaintiff is to have a 
reasonable satisfaction, if he be entitled to recover at  all, for the loss of 
both bodily and mental powers or for actual suffering, both of body and 
mind, which are the immediate and necessary consequences of the injuries, 
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and it is for you, the jury, to say under all the circumstances what is a 
fair and reasonable sum which should be paid to the plaintiff by way of 
compensation for the injuries sustained. The age and occupation of the 
injured party, the nature and extent of his business, the value of his 
services, the amount he was earning from his business, or realized from 
fixed wages at  the time of the injury, or whether he was employed a t  a 
fixed salary or as a professional man, are matters properly to be consid- 
ered. The sum fixed by the jury should be such as fairly compensates the 
plaintiff for the injuries suffered in the past and those likely to occur in 
the future. The award is (to be) made on the basis of a cash settlement 
of the plaintiff's injuries, past, present and prospective." 

The above charge is in every essential particular the charge on dam- 
ages laid down as a proper one, in the case of Ledford v. Lumber  Co., 183 
N .  C.  614, 112 S. E. 421, and approved in M u r p h y  v. Lumber  Co., 186 
N. C.  746,120 S. E .  342; Bat t s  v. Telephone Co., 186 N. C. 120,118 S. E. 
893; M a n g u m  2). R. R., 188 N .  C. 689, 125 S. E .  549; Hall  v. Rhinehart ,  
191 N .  C .  685, 132 S. E. 787; Cole v. Wagner ,  197 N .  C. 692, 150 S. E. 
339; Campbell v. R. R . ,  201 N .  C. 102, 159 S. E. 327; Patrick v. Bryan ,  
202 N. C.  62, 162 S. E. 207; and S m i t h  v. Thompson ,  210 N.  C .  672, 
188 S. E. 395. 

This defendant is relying on those decisions where new trials were 
granted for failure to limit the reco17ery for prospective loss to the present 
worth of such loss, among them being Daughtry  v. Cline, 224 N. C.  381, 
30 S. E. (2) 322; Lamont  v. Hospital ,  206 N .  C. 111, 173 S. E. 46; and 
T a y l o r  v. Construction Co., 193 N .  C .  775, 138 S. E. 129. An examina- 
tion of these opinions will disclose that in each one of them the present 
worth rule was not followed nor the cash settlement rule, as laid down 
in Ledford v. Lwmber Co., supra. While the present worth rule must be 
applied by the jury in arriving at  the sum which will fairly compensate 
the injured party for all prospectire loss, Helmstef ler  v. Power Co., 224 
N. C.  821, 32 S. E. (2)  611, there is no "fixed rule by which the amount 
of damages for impairment of earning capacity may be definitely meas- 
ured," 25 C. J. S., see. 87, p. 619, the amount to be awarded must be left 
to the sound judgment of the jury in the light of the evidence, based on 
the ability of the injured party to earn money, his age, his occupation, 
and his impaired or diminished earning capacity by reason of his injury. 
We think it is preferable for the trial judge to expressly charge the jury 
in this respect, that in arriving at the compensation for prospective dam- 
ages or diminished earning capacity, the sum awarded should represent 
the present worth or the present cash value of such losses. But where the 
cash settlement rule has been used and the charge on damages is other- 
wise full and comprehensire, and it further appears that the verdict is not 
excessive, in the absence of a request for further instructions on the issue 
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of damages, a new trial will not be granted. Hill v. R. R., 180 N. C. 490, 
105 S. E. 184. We do not think the verdict in  this case is excessive. The 
plaintiff was seriously and permanently injured. His bills for nurses, 
doctors and hospitalization, up to the time of the trial, amount to more 
than $5,000.00. 

The other assignments of error have been carefully examined and they 
present no prejudicial error. 

On the appeal of the Queen City Coach Company, modified and 
affirmed. 

On the appeal of the Burke Transit Company, no error. 

ERVIN, J., took no part in the consideration or decision of this case. 

IN RE WILL OF MARY ELKINS GOODMAN, DECEASED. 

(Filed 10 November, 1948.) 
Wills §§ 9 M ,  12- 

Where a duly attested typewritten will has interlineations in the body 
thereof and a paragraph added at the end thereof in the handwriting of 
testatrix, and the instrument is again signed by her, and the written words 
are sufficient in themselves to express testamentary intent and manifest 
no intent to revoke the will as a whole, and are not so inconsistent with 
the provisions of the will as to constitute a revocation, the written portions 
will be upheld as a holograph codicil to the will upon proper proof of the 
handwriting of the testatrix and that the instrument was found among 
papers regarded by testatrix as valuable. 

BARNHILL, J., dissents. 

APPEAL by caveator from Pless, J., June Term, 1948, of CABARRUS. 
No error. 

Issue of devjsavit vel non. 
The execution of the typewritten paper propounded as the last will and 

testament of Mary Elkins Goodman was proven by the two subscribing 
witnesses in accordance with the statute G.S. 31-3. This paper showed 
two interlineations and an additional paragraph at the bottom written 
with pen and ink in the handwriting of the testatrix, and signed again by 
her, and found among her valuable papers. The pen and ink portions 
were as follows: "To my nephew Burns Elkins 50 dollars"; at  the end 
of paragraph 5, "Mrs. Stamey gets one-half of estate if she keeps me to 
the end"; and at  the bottom of the paper, "My diamond ring to be sold 
if needed to carry out my will, if not, given to my granddaughter Mary 
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Ir is  Goodman," and signed again "Mary E. Goodman." The additional 
words were proven by three credible witnesses to be entirely in the hand- 
writing of the testctrix. 

Exception was noted to the instruction given by the court to the jury 
that the fact that the will is partly typewritten and partly in the hand- 
writing of the deceased did not, standing alone, constitute a revocation or 
destruction of it, and that if the jury found by the greater weight of the 
evidence that the pen and ink part of the will was in  the handwriting of 
Mrs. Goodman, and that her genuine signature was attached to the pen 
and ink part, and the paper as thus written was found among her valu- 
able papers, that would be valid as a holograph codicil to the will, and if 
the jury so found they should answer the issue yes. 

The jury answered the issue in favor of the propounders, and from 
judgment on the verdict, the caveator appealed. 

Luther T .  Hartsell, Jr., for appellees. 
Morton & Williams and Bernard W .  Cruse for appellant. 

DEVIN, J. The paper writing propounded as the will of Mary Elkins 
Goodman was duly proven in accordance with the statute, G.S. 31-3, by 
the subscribing witnesses to the typewritten portion and by proof of the 
handwriting of the testatrix as to the written portions offered as a holo- 
graph codicil. But the caveator assigns error in the ruling of the court 
below that the writing by pen and ink on the typewritten will, which 
writing was entirely in the handwriting of the testatrix and again signed 
by her and found among her valuable papers, was sufficient, if so found 
by the jury, to constitute a valid holograph codicil. 

I t  is apparent that the pen and ink additions to the typewritten paper 
and the paragraph a t  the bottom, being all in the handwriting of the 
testatrix and signed by her, manifested no intent to revoke the will, but 
rather assumed that in all other particulars the will should remain in full 
force and effect. Boyd v. Latham, 44 N .  C .  367. These additional pro- 
visions are not so inconsistent with the provisions of the will as to con- 
stitute revocation, nor was there evidence of intent on the part of the 
testatrix to revoke the will but rather that every part of i t  should stand 
as her will. I n  re Will of Roediger, 209 N.  C .  410, 184 S. E. 74, 57 
A. J. 326-331. 

The appeal presents the question whether an addenda in  the hand- 
writing and over the signature of the testatrix written on the face of the 
typewritten attested will may be upheld as a holograph codicil thereto. 

That there may be a partial revocation of a clause in the will by a 
holograph codicil executed and proven in the manner the statute pre- 
scribes was upheld in In, re Love, 186 N. C. 714, 120 S. E. 479. "A 
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codicil imparts not a revocation, but an addition, or explanation, or alter- 
ation of a prior will in reference to some particular, and assumes that 
in all other particulars the will is to be in full force and effect." Baker 
v. Edge, 174 N .  C. 100, 93 S. E. 462. The codicil and the will consid- 
ered together as a whole constitute the final disposition of testator's prop- 
erty. Albright v. Albright, 172 N .  C. 351, 90 S. E .  303. I n  I n  re Love, 
supra, where some written words in the attested will were erased by ink- 
marks, it was held that in any of the modes prescribed by the statute 
(now G.S. 31-5) ('there may be a partial revocation of a will," the modes 
specified including holograph will. 

While the derivative and applied meaning of the word holograph indi- 
cates an instrument entirely written in the handwriting of the maker, 
this would not necessarily prevent the probate of a will where other words 
appear thereon not in such handwriting but not essential to the meaning 
of the words in such handwriting. I n  re M7ill of Wallace, 227 N .  C .  459, 
42 S. E. (2) 520; I n  re Will of Parsons, 207 N .  C. 584, 178 S. E. 78; 
In re Will of Lowranee, 199 N .  C.  782, 155 S. E. 876; Hill v. Bell, 61 
N .  C.  122, 61 A. L. R. 398. But where words not in the handwriting of 
the testator are essential to give meaning to the words used, the instru- 
ment will not be upheld as a holograph will. I n  re Smith, 218 N .  C .  161, 
10 S. E. (2) 676. 

I n  I n  ro Will of Thompson, 196 X. C.  271, 145 S. E .  393, among the 
valuable papers of the decedent were found not only an attested will but 
also the note of one Howerton, for $500, payable to the testator, on the 
back of which the testator had written and signed in his own handwriting 
an assignment to his wife "at my death." This was held a valid codicil 
to the will and its probate with the attested will upheld. 

Here, the typewritten will signed by the testatrix and attested in ac- 
cordance with the statute was a valid expression of testamentary intent. 
The additional words placed by her on this will written in her own hand- 
writing and again signed by her are sufficient, standing alone, to consti- 
tute a valid holograph will; that is, the legacy of $50 to Burns Elkins, the 
devise of one-half of her estate to Mrs. Stamey, and the bequest of the 
diamond ring to Mary Iris Goodman are sufficiently expressed to consti- 
tute a valid disposition of property to take effect after death. These 
additional words were written, signed, and proven in strict conformity 
to the statute. Clearly, this addition to her previously executed will 
manifests the final disposition she wished made of her property. Does her 
purpose fail because the additional words were written upon the attested 
paper? We think not. The final paragraph written and signed by her 
appearing at the bottom of the typewritten will is a valid codicil. And 
for the same reason we think the written words appearing several lines 
above should be considered a part thereof and included within codicil 
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written and signed just below. The position of words or the signature in  
a holograph will are not usually material. Paul v. Davenport, 217 N. C.  
154, 7 S. E. (2)  352; Peace v. Edwards, 170 N. C.  64, 86 S. E. 807. 

We think the intention of the testatrix to provide something in  her 
will for  Burns Elkins and Mary I r i s  Goodman, and t o  increase the pro- 
vision for Mrs. Stamey, expressed in  the unmistakable manner here ap- 
parent, should be considered together as  a valid holograph codicil to  the 
will and provable as such. 

I n  the case of I n  re Will of Roediger, 209 K. C.  470, 184 s. E. 74, 
where the testator made pencil interlineations and marginal notes on a 
typewritten attested will, i t  was held the paper was properly probated 
after  eliminating the pencil notations. But  i t  did not appear in that  case 
that  the testator signed the pencil notations o r  manifested intent that  they 
should be regarded as part of or codicil to  his will. 

We think the instructions given by the court to the jury were correct 
on the evidence presented, and that  the verdict and judgment should be 
upheld. 

N o  error. 

BARNHILL, J., dissents. 

WILBUR M. LEE v. ROBERTSON CHEMICBL CORPORATIOX. 

(Filed 10 Xovember, 1948.) 

1. Automobiles 5s 8i, 18i- 
Failure of defendant traveling on a servient highway to stop in obedience 

to a highway stop sign before attempting to traverse an intersection with 
a through State highway, either within or outside the limits of a munici- 
pality, is not negligence per se but only evidence of negligence, and an in- 
struction that it constitutes negligence per se must be held for reversible 
error. G.S. 20-158. 

2. Automobiles § 7: Municipal Corporations § 39- 

Statutory traffic regulations do not prevent proper municipal traffic ordi- 
nances, but the State regulations govern the operation of motor vehicles 
on State highways, including city streets which constitute a portion there- 
of, and municipal regulations to the extent of any conflict therewith are 
invalid. 

APPEAL by defendant from Harris, J., February Term, 1948, of WAKE. 
New trial. 
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This was an action to recover damages for illjury to plaintiff's truck 
resulting from collision with defendant's truck. 

The collision occurred a t  the intersection of Edenton and Blount 
Streets i n  Raleigh. Plaintiff's truck loaded with lumber was proceeding 
in a westerly direction on Edenton Street, and defendant's truck loaded 
with commercial fertilizers was being driven north on Blount Street. 
Edenton Street is a through street, constituting a portion of State High- 
ways 1 and 64, and there was a highway stop sign a t  the southeast corner 
of the intersection on Blount Street. 

I t  was alleged, among other things, that  the driver of defendant's truck 
was negligent in failing to  stop his vehicle before entering upon the inter- 
section of these streets, and that  the collision and damage proximately 
resulted therefrom. The allegations of negligence were denied in the 
answer. 

Upon issues submitted the jury returned verdict in favor of plaintiff, 
and from judgment thereon, defendant appealed. 

H a r r i s  & P o e  and  Logan  D. Howel l  for plaint i f f ,  appellee. 
Douglass & M c M i l l a n  for defendant ,  appel lant .  

DEVIN, J. Motion for judgment of nonsuit was properly denied, but 
we think defendant's exception to a material portion of the court's in- 
struction to the jury must be sustained. The court charged the jury that  
it was the duty of defendant's driver i n  approaching the street intersec- 
tion, under the law, to stop before entering, and "that if he failed to stop 
that  would make him guilty of negligence per se, that  is, negligence in 
itself." I n  view of the decisions of this Court in H i l l  v. Lopez ,  228 N.  C.  
433, 45 S. E. (2 )  539; Niclzols v. Goldston, 228 N .  C. 514, 46 S. E .  (2)  
320; S w i n s o n  z.. ATance, 219 N.  C. 772, 15 S. E. (2) 281; Groome c. 
Davis ,  215 N .  C.  510, 2 S. E. (2)  771; S tephens  T .  Johnson ,  215 K. C.  
133, 1 S. E. (2 )  367; Sebast ian v. Motor  L ines ,  213 N. C. 770, 197 S. E. 
539, this instruction must be held for error entitling the defendant to a 
new trial. I n  Groome v. Davis ,  s u p m ,  i t  was said:  "Failure to obse r~e  
a stop sign is not negligence per se, not even pr ima  facie negligence, just 
evidence of negligence." The statute G.S. 20-158 which requires drivers 
of vehicles to stop before entering a through highway where h igh ray  stop 
signs have been erected, contains also provision that  failure to stop shall 
not be considered contributory negligence per  se, and in ,Cebnsfian z.. 
M o t o r  L ines ,  s u p m ,  it  was said that  i t  follo~ved as a necessary corollary 
that  this provision applied also to the party sued, and that  the defend- 
ant's failure to stop would not be considered negligence per se, but only 
evidence thereof. 
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Plaintiff argued, however, that  the duty of a driver approaching this 
intersection on Blount Street was governed by a city ordinance, and this 
view apparently influenced the judge below in giving the instruction com- 
plained of. The only evidence on this point came from a police officer 
who testified he cited defendant's driver to  court "for violating a city 
ordinance requiring drivers to bring their vehicles to a stop before enter- 
ing an  intersection where there is a stop sign." The nature and extent of 
the city ordinance does not appear. Bu t  this view cannot be upheld. I t  
was said in Sziinson v. ATance, supra, construing this statute, "This view 
is incorrect, since an  ordinance of-the town cannot displace the appIicabIe 
state law, which makes such a failure merely evidence to go to the jury to 
be considered in the light of the surrounding circumstances." The state 
statute does not prevent proper municipal traffic regulations but city 
ordinances which are inconsistent u-ith general state laws regudting the 
operation of motor vehicles on the highways (including city streets which 
constitute portions of State highways) are to the extent of such incon- 
sistencies, invalid. S. v. Xtallings, 189 IS. C. 104, 126 S. E. 187; S. v. 
Sasseen, 206 N. C.  644, 175 S. E. 142. "In case of conflict the ordinance 
must yield to the state law." S. v. Freslzwnter, 183 N. C. 762, 111 S. E. 
161;  Eldridge 2). X a n g u m ,  216 N .  C .  5 3 2 , s  S. E. (2) 721. 

As there must be a new trial, i t  is unnecessary to consider other excep- 
tioas noted as they niay not arise on another hearing. 

New trial. 

L. J. PENLAXD. BRUCE COTT'AN AKD FOREF " P A I S T E R  v. TOM GOWAK, 
C ' H A I R L ~ ~ ~ X .  WILL HAWKINS, ~IEMBER, A?iD DR. B. a. DICKSON, MEMB~T, 
OF THE COITSTP BOARD O F  ELECTIOSS  O F  McDOTVELL COUKTI-'. 

(Filed 10 November, 1948.) 

Appeal and Eiror 8 31e- 
Where an election sought to be enjoined has heen held, an appeal from 

jrrdgment denying injunctive relief against t he  holding of the election will 
be dismissed, since the questions sought to be presented by the appeal have 
become academic. 

- ~ P P E A L  by plaintiffs from ~l loore ,  J., September Term, 1948, hlc- 
DowEI.~,. 

Civil action for writ of injunction to restrain the holding of a special 
election under Chap. 1084, Session L a m ,  1947. 

When the cause came on for hearing in the court below, tr ial  by jury 
was waived and the cause was submitted to the judge with full  authority 
to hear the evidence, find the facts, and enter judgment upon the facts 
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found. T h e  court, af ter  finding the  facts, entered judgment denying the  

injuiictive relief prayed a n d  dismissing the  action. Plaintiffs excepted 
and appealed. 

John C'. Cheesborough and  George Sandlin for plaintiff appellants.  
Proctor  .ct: Darneron for de fendan t  appellees. 

PER CURIAM. A careful examination of the  pleadings i n  this cause dis- 

closes tha t  a wri t  of injunction is  the  only relief sought b y  plaintiffs. T h e  
only issue of fact  raised i n  the  pleadings is directed t o  the r ight  of the  
plaintiffs to  this relief. T h e  election they seek t o  elljoin was held 31 Au-  
gust,  1948, and is  now a n  accomplished fact.  Hence, the questions plain- 
tiffs seek to present on this appeal  a r e  academic. F o r  tha t  reason, the  
appeal  is dismissed on authori ty  of El ler  v. W a l l ,  ante ,  359, and  the  cases 

there cited. 
Appeal dismissed. 

GEORGE C. GREEN FOR HIMSELF AND ALL OTHER TAXPAYERS OF THE TOWS 
O F  WELDON, NORTH CAROLINA, v. P. R. KITCHIN AXD J. T. MAD- 
DREY, MAYOR, AND WALKER CAMPBELL, TV. A. PIERCE. C. R. TUR- 
NER, AND PIERCE JOHNSON, COMPRISING THE BOARD OF COMMIS- 
SIONERS OF THE TOWN O F  WELDON, NORTH CAROLINA. 

(Filed 24 November, 1948.) 

1.  Municipal Corporations 3 5- 

A municipal corporation has the powers prescribed by statute and those 
necessarily implied by law, and no other. G.S. 160-1. 

2. Same-- 
The implied powers of a municipality are  those which are  necessarily 

or fairly implied in or incident to the powers expressly granted, or essen- 
tial to the acconlplishment of the purposes of the corporation. 

3. Municipal Corporations § 7- 

The town of Weldon is given explicit authority both by its charter and 
by the general law to appoint and employ police to maintain law and order 
within its borders. G.S. 160-9. 160-20, 160-21. 

4. Municipal ~orporatkns § 11 M b: Evidence § 5- 

It is  a matter of common knowledge, of which the Supreme Court will 
take judicial notice, that a competent policeman must have special knowl- 
edge as  to  his duties and how they may be performed, which must be 
acquired either through experience or  special training, and that the pro- 
ficiency of even an experienced officer can be enhanced by proper instruc- 
tion. 
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5. Municipal Corporations 85 7, 41- 
The explicit power of a municipality to appoint and employ police con- 

templates that  the persons so engaged be qualified and competent, and 
therefore a municipality has implied authority, exercisable within the dis- 
cretion of its governing body, to send its policemen t o  a police training 
school and to make proper expenditures for this purpose. 

6. Municipal Cbrporations 3 41- 
The power of a municipality to appropriate money is governed by the 

same criterions a s  i ts  taxing power, among which is that an expenditure 
must be for a public purpose. 

7. Same: Taxation 8 & 

A t ax  or an appropriation is for a public purpose if it is  for the support 
of the government, or for any of the recognized objects of the government. 
N. C. Constitution, Art. V, sec. 3. 

8. Sam- 
An expenditure by a municipality for special training of a police officer 

has for its object the maintenance of law and order, and therefore is f ~ r  a 
public purpose. 

The fact that moneys are paid to an individual does not affect the char- 
acter of the expenditure, since the object of the expenditure and not to 
whom paid determines whether i t  is fo r  a public purpose. 

10. Same: Constitutional Law 9 17- 
The fact that a policeman may not remain in the employ of the munici- 

pality after receiving special training relates to the advisability of the 
municipality's expending funds for this purpose and doe% not affect the fact 
that the expenditure is for the public purpose of maintenance of law and 
order, and such expenditure does not grant a n  exclusive emolument or 
privilege to  the policeman contrary to Art. I. sec. 7, of the N. C. Constita- 
tion. 

11. Municipal Corporations 8 5- 
A municipality has governmental powers a s  an agency of the State and 

private or proprietary powern a s  a municipal corporation. 

12. Municipal Corporations §§ 7, 41: Taxation § 4- 

A municipal corporation has the governmental function of maintaining 
law and order within its boundaries a s  a governmental agency of the State, 
and in the performance of such function exercises a portion of the State's 
delegated sovereignty, and therefore an expense for this purpose is a neces- 
sary expense and may be incurred without a vote of the people. Art. VII ,  
see. 7, N. C. Constitution. 

13. Pleadings 8 15- 
A demurrer admits allegations of fact but .not conclnsions of Iaw drawn 

therefrom by the pleader. 
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14. Taxation 8 4- 
What a r e  necessary expenses of a municipality is a question of law for 

the determination of the courts, and whether a given project is necessary 
or needed in a designated municipality is for the determination of the gov- 
erning authorities of the municipality in the exercise of their discretion. 

15. Municipal Corporations § 10- 
The action of the governing body of a municipality in authorizing an 

expenditure of funds for a necessary municipal expense sanctioned by 
statute will be deemed tantamount to a determination and declaration that 
the expense is necessary in  that  particular municipality, and its action 
will not be held illegal on the ground that the resolution authorizing the 
espense failed to declare that  the proposed expenditure is necessary in 
the particular locality or made such declaration in a defective manner. 

16. Same: Pleadings 8 15: Taxation § 4- 

This suit was instituted to recover on behalf of a municipality money 
expended by i t  for special training of a policeman. The complaint alleged 
that the expenditure was not for  a necessary expense of the municipality. 
Defendants demurred. Held:  Whether the expense can be classified as  a 
necessary municipal expense is a question of law not admitted by the de- 
murrer, and the fact that  the governing authorities authorized the expendi- 
ture is tantamount to a declaration by the municipality that  such expense 
was a necessary expense of the town, with which discretionary determina- 
tion the courts will not interfere, and therefore the action of the trial court 
in sustaining the demurrer is affirmed upon the determination of the ques- 
tions of law involved in favor of defendants. 

17. Municipal Corporations Ij. 5- 

The courts will not interfere with the exercise of discretionary powers 
conferred on municipal corporations for the public welfare unless their 
action is so clearly unreasonable a s  to amount to an oppressive and mani- 
fest abuse of discretion. 

STACY, C .  J., dissenting. 
WINBORNE and DENNY, JJ., concurring in dissent. 

APPEAL b y  plaintiff f r o m  Williams, J., a t  J u n e  Term, 1948, of 
HALIFAX. 

T h e  action was begun on 1 7  J a n u a r y ,  1948. T h e  facts  s ta ted i n  the  
complaint m a y  be summarized as  follows: T h e  plaintiff, George C. 
Green, is  a citizen and  taxpayer  of the  Town of Weldon, a municipal 
corporation of H a l i f a x  County, N o r t h  Carolina, and  prosecutes the  
action i n  behalf of himself and  al l  other taxpayers of the  municipality. 
T h e  governing body of t h e  Town of Weldon consists of its mayor,  J. T. 
Maddrey, and i t s  commissioners, Walker  Campbell, 1%'. A. Pierce, C. R. 
Turner ,  and  P ie rce  Johnson, who a r e  parties defendant. T h e  defendant, 
P. R. Kitchin,  is a policeman of the  Town of Weldon, and  served i n  such 
capacity a t  a salary-of $225.00 per  month  dur ing  the several years preced- 



N. C.] FALL TERM, 1948. 453 

ing the action. I n  conformity to a resolution adopted by the governing 
body of the Town of Weldon, the defendant, P. R. Kitchin, took a course 
in police training at  the National Police Academy of the Federal Bureau 
of Investigatidn in Washington, D. C., during a ninety day period begin- 
ning on or about 1 April, 1946, and received from the Town of Weldon 
sums totaling $1,100.00 to cover his expenses and salary while attending 
the National Police Academy for such purpose. The payment of these 
sums was made out of tax moneys collected by the Town of Weldon from 
the plaintiff and its other taxpayers, and was not authorized by the vote 
of the citizens of the municipality. On 27 August, 1947, the plaintiff 
made demand upon the governing body of the Town of Weldon that it 
take proper steps to recover the $1,100.00 of P. R. Kitchin as an illegal 
disbursement; of municipal funds. The governing body refused to do so, 
and plaintiff thereafter instituted this suit to recover the expenditure 
from P. R. Kitchin for the benefit of the Town of Weldon. 

The defendants filed an answer in which they admitted the averments 
of fact contained in the complaint. 

On the hearing, the plaintiff moved for judgment on the pleadings, and 
the defendants demurred ore t enus  to the complaint on the ground that i t  
did not state a cause of action. The trial court denied the motion of the 
plaintiff, sustained the oral demurrer interposed by defendants, and 
entered judgment dismissing the action. The plaintiff appealed, assign- 
ing these rulings as error. 

S t u a r t  S m i t h  and  George G. Green for plaintif f ,  appel lant .  
A lber t  Coats  and  Allsbrook & B e n t o n  for defendants ,  appellees. 

ERVIN, J. Stated in its broadest terms, this case presents this prob- 
lem: Does a city or town possess authority in law to expend moneys 
raised by taxation in specially training its police officers for the perform- 
ance of their duties, when the expenditure has not been expressly sanc- 
tioned by legislative act or approved by a vote of the majority of the 
qualified voters of the city or town? 

The plaintiff asserts initially that this question must be answered in 
the negative because the Town of Weldon lacks statutory power to use 
public funds to train its police. 

A city or town has "the powers prescribed by statute, and those neces- 
sarily implied by law, and no other." G.S. 160-1. Neither its charter 
nor the general law confers upon the Town of Weldon in express words 
any authority to employ any of its resources in providing instruction for 
its police. Thus, the question arises at the threshold of the case as to 
whether such a power is necessarily implied by law. I t  is an established 
rule that a municipal corporation is authorized by implication to do an 
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act if the doing of such act is necessarily or fairly implied in or incident 
to the powers expressly granted, or is essential to the accomplishment of 
the declared objects and purposes of the corporation. Brumley v. Baxter, 
225 N. C. 691, 36 S. E. (2) 281,162 A. L. R. 930; Jfortgige Co. v. Win- 
ston-Salem, 216 N.  C. 726, 6 S. E. (2) 501; Riddle v. Ledbetter, 216 
N.  C. 491, 5 S. E. (2) 542; Rennerly v. Dallas, 215 N. C. 532, 2 S. E. (2) 
538; S.  v. Gulledge, 208 N.  C. 204, 179 S. E. 883. 

I n  Blackstonian phrase, North Carolina has delegated to municipalities 
power to maintain law and order within their respective borders since 
"the time whereof the memory of mankind runneth not to the contrary." 
Both its charter and the general law expressly empower the Town of 
Weldon to appoint and employ police for performing this function within 
its limits. Private Laws of 1891, Ch. 83, secs. 18, 23; G.S. 160-9, 160-20, 
160-21. 

The Legislature contemplated that persons engaged as police officers 
under this explicit grant of authority should be qualified to do the task 
specified above. Poets may be born, but policemen must be made. Some 
of the statutes relating to the duties and powers of the police appear in 
article 6 of chapter 15 and article 2 of chapter 160 of the General Stat- 
utes. Both the letter and the spirit of these laws reveal that a city or 
town cannot convert a neophyte into a policeman in the true sense of the 
word by the simple expedient of investing him with a badge, a billy, a 
firearm, and a uniform. 

Before one is fitted to discharge the duties of a police officer, he must 
know what those duties are and how they can be performed. The requi- 
site preparedness necessitates the possession of a special knowledge, which 
must be acquired either by traveling the hard road of experience or by 
sitting at  the feet of teachers qualified to give proper instruction. 

Since the fact is a matter of common and general knowledge in this 
jurisdiction, this Court judicially knows that persons employed to serve 
as police in the municipalities of this State seldom possses familiarity 
with their duties or skili in performing them when they enter such serv- 
ice. Although one may be experienced in law enforcement, his proficiency 
as an officer can undoubtedly be enhanced by proper instruction in modern 
methods of crime prevention and detection. Certainly a city or town 
must have competent policemen if i t  is to protect persons and property 
within its boundaries &ainst the lawless. Whether a municipal corpora- 
tion should rely upon experience, or training, or both for securing com- 
petency in its police ought to be left to the discretion of its governing 
body. Likewise, whether or not necessity compels or prudence justifies 
a specific outlay of municipal funds to provide special training for a 
particular officer seems to be a problem which of right lies within the 
domain of the municipality involved. 
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For  these reasons, we conclude that the power of a city or town to 
spend tax money for instruction of its police in the performance of their 
duties is fairly implied in and incident to a power expressly conferred 
upon the city or town to appoint and employ police for preserving law 
and order within its limits. I t  follows that the Town of Weldon had 
implicit legislative authority to make the expenditure set out in the 
complaint. 

The case at  bar is readily distinguishable from M a d r y  v. Scotland 
Seck,  214 N .  C. 461, 199 S. E. 618, holding that cities and towns do not 
possess implied power to offer rewards for the apprehension or conviction 
of felons. While the Legislature has authorized municipalities to main- 
tain law and order within their respective limits, it has not empowered 
them to engage in the apprehension of law breakers elsewhere or to under- 
take to prosecute criminal cases in the courts. 

The plaintiff further asserts that the expenditure named in his com- 
plaint must be adjudged illegal as violative of the Constitution of North 
Carolina even if i t  was sanctioned by legislative fiat. 

I n  this connection, the plaintiff maintains that when special training 
is given a police officer, the resultant increase of proficiency is a personal 
attribute of the officer; that the city or town cannot compel the officer to 
continue in its service after obtaining the training until it has received 
recompense for its outlay of public funds; and, that, therefore, the dis- 
bursement of public moneys for such purpose inures to the private advan- 
tage of the officer rather than to the collective benefit of the inhabitants 
of the city or town. Upon this premise, the plaintiff asserts that the 
expending of municipal tax money to train a policeman diverts public 
funds to the private use of the policeman contrary to Article V, section 3, 
of the Constitution, expressly limiting the levy of taxes to public pur- 
poses, and grants an exclusive emolument or privilege to the policeman 
contrary to Article I, section 7, of the Constitution, prescribing that "no 
man or set of men are entitled to exclusive emoluments or privileges from 
the community but in consideration of public services." 

I t  is unquestionably a sound and salutary rule that the power to make 
appropriations of money out of the treasury of a city or town must be 
measured by the same criterions as those by which i t  is raised by taxation 
and put into such treasury. 51 dm.  Jur., Taxation, section 323. Thus, 
we are presently confronted by the question of whether the expenditure 
here assailed was for a public purpose. Aiash v. Tarboro,  227 N.  C. 283, 
42 S. E. (2) 209. 

9 tax or an appropriation is certainly for a public purpose if it is for 
the support of government, or for any of the recognized objects of govern- 
ment. Ketchie v. Hedrick, 186 N. C. 392, 119 S. E. 7 6 7 ;  51 Am. Jur., 
Taxation, section 326; 61 C. J., Taxation, section 20. Hence, the ex- 
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penditure challenged by the plaintiff was for a public purpose because its 
object was the maintenance of law and order, which is an  essential func- 
tion of government. 16 C. J. S., Constitutional Law, section 167. 

The fact that  the execution of the purpose required payment of the 
money involved to  the defendant, P. R. Kitchin, did not affect its public 
character. This is true because "the test is not as to who receives the 
money, but the character of the purpose for which i t  is to be expended." 
51 Am. Jur., Taxation, section 330; Xtnnley v. Jefries,  86 Mont. 114, 
284 P. 134, 70 A. L. R. 166. See, also, Briggs c. Raleigh, 195 N .  C. 223, 
141 S. E. 597. 

The complaint reveals that the defendant, P. R. Kitchin, has been 
serving the Town of Weldon in  the capacity of a police officer ever since 
he completed the course a t  the National Police Academy. For this 
reason, i t  seems somewhat inappropriate to argue here that  the spending 
of nzunicipal funds to train a policeman for the more efficient perform- 
ance of his duties must be deemed to serve merely a private purpose be- 
cause the municipality cannot compel him to remain i n  its service after 
obtaining the training until i t  has received recompense for its outlay of 
public moneys. But, in any euent, this objection seems relevant to the 
question of the advisability of making the expenditure rather than to the 
existence of the power to make it.  I f  the city or town does not choose 
to rely upon the mutual confidence and satisfaction existing between i t  
and the police officer to induce the officer to stay in  its employment for 
the desired period, it has the option of exacting an  agreement from the 
officer with respect to this matter before making any outlay of public 
moneys. 

The expenditure of tax moneys by a city or town to further the train- 
ing of its policeman does not grant an  exclusire emolument or privilege 
to the policeman contrary to Article I, section 7, of the Constitution 
because i t  is for a public purpose and "in consideration of public serv- 
ices." Brumley ?;. Baxter, supra; Hinfon .c. Lacy, 193 N .  C. 496, 137 
S. E. 669. 

Finally, the plaintiff maintains that  the expenditure in controversy 
Tvas illegal under Article V I I ,  section 7, of the Constitution even if it had 
legislative approval and was for a public purpose. The plaintiff asserts 
here that the prevention, detection, and prosecution of crime is a func- 
tion of the State and not of the municipality; that the police of a city 
or town act for the State and not for the municipality when they under- 
take to enforce the law; and that  in  consequence the cost of training police 
officers of a city or town cannot be deemed a necessary expense of the city 
or town under Article V I I ,  section 7,  precluding a municipal corporation 
from levying or collecting taxes "except for the necessary expenses 
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thereof" without first being authorized so to do by a vote of the majority 
of its qualified voters. 

The unsoundness of this contention is revealed by a consideration of 
the legal characteristics of cities and towns. "A municipal corporation 
is dual in character and exercises two classes of powers--governmental 
and proprietary. I t  has a twofold existence-one as a governmental 
agency, the other as a private corporation. Any activity of the munici- 
pality which is discretionary, political, legislative or public in nature 
and performed for the public good in behalf of the State, rather than for 
itself, comes within the class of governmental functions. When, how- 
ever, the activity is commercial or chiefly for the private advantage of 
the compact community, it is private or proprietary. When injury or 
damage results from the negligent discharge of a ministerial or proprie- 
tary function it is subject to suit in tort as a private corporation. While 
acting in behalf of the State in promoting or protecting the health, 
safety, security, or general welfare of its citizens, it is an agency of the 
sovereign. No action in tort may be maintained for resulting injury to 
person or property." Jf i l lar v. Wilson, 222 N .  C .  340, 23 S. E. ( 2 )  42. 

This Court has uniformly held that where the purpose for which a 
proposed expense is to be incurred by a municipality is the maintenance 
of public peace or administration of justice, or partakes of a govern- 
mental nature, or purports to be an exercise by the municipality of a 
portion of the State's delegated sovereignty, the expense is a necessary 
expense within the Constitution, and may be incurred without a vote of 
the people. Sing o. Charlotte, 213 N.  C. 60, 195 S. E. 271; Palmer v. 
Haywood County,  212 N.  C. 284, 193 S. E. 608; 113 A. L. R. 1195; 
iJfartin 7%. Raleigh, 208 N.  C .  369, 180 S. E. 786. 

I t  necessarily follows that the expenditure in controversy constituted a 
necessary expense within the meaning of Article V I I ,  section 7, of the 
Constitution because the purpose of the expenditure was to enable the 
Town of Weldon to exercise that portion of the sorereignty of the State 
which had been delegated to i t  by the State for the maintenance of law 
and order within its borders. This holding harmonizes with Tucker  v. 
Raleigh, 75 N .  C. 267, where i t  is said that a debt contracted to obtain 
money to pay the compensation of the police is a necessary expense within 
the purview of the constitutional provision here considered. 

I n  reaching this decision, me have not overlooked the allegations of 
the complaint that the expenditures involved "were not necessary expenses 
of said town, were unlawfully and wrongfully made from the revenues 
thereof, and constituted an unlan-ful appropriation of said funds for 
which said P. R. Kitchin is liable." These allegations are not averments 
of fact. They are mere conclusions of law asserted by the pleader. Con- 
sequently, they are not admitted by the demurrer. Cathey v. Construc- 
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t ion Co., 218 N.  C. 525, 11 S. E. (2)  571; Richardson v. Richardson, 
207 N. C. 314, 176 S. E .  744; Hussey v. Kidd, 209 N. C. 232, 183 S. E. 
255. 

I t  follows that the averments of specific facts admitted by the demurrer 
are not affected by the general conclusions of law drawn therefrom by the 
pleader, and that the question of whether the expenditure named in the 
complaint was for a necessary expense within the meaning of Article VII, 
section 7, of the Constitution has not been converted into an issue of fact 
for determination by the jury. 

Our conclusions may be simply stated in summary as follows: 
Whether the expenditure in question was for a public purpose under 

Article V, section 3, of the Constitution, or was a necessary expense 
under Article QII, section 7, of the Constitution involved questions of 
constitutional law. which we have answered in the affirmative. Whether 
the expenditure had been authorized by the Legislature presented a ques- 
tion of statutory construction, wh'ich we have likewise answered in the 
affirmative. Whether the expenditure was necessary or needed in the 
particular instance specified in the complaint was a matter committed by 
law to the discretion of the governing body of the Town of Weldon. 

These conclusions are in complete harmony with well considered deci- 
sions of this Court holding that "the courts determine whether a given 
project is a necessary expense of a municipality, but the governing author- 
ities of the municipality determine in their discretion whether such given - .  

project is necessary or needed in the designated locality."  tarm mount Co. 
v. Hamilton Lakes, 205 N.  C. 514, 171 S. E .  909. See, also, in this 
connection: Fawcett v. Mt. Airv ,  134 N.  C. 125, 45 S. E. 1029. 

The town made this expenditure to maintain law and order within its 
borders. I n  so doing, it was performing an inherent function of sover- 
eignty delegated to it by the State under statutes enacted by the Legis- 
lature in conformity to the Constitution. Since the Town of Weldon 
could not confer upon itself the constitutional and statutory authority to 
make an expenditure for this purpose by any action of its governing 
authorities, we are unwilling to adjudge that it acted illegally in this 
particular case in exercising a discretionary power conferred upon it by 
the Constitution and legislative fiat merely because of some supposed 
insufficiency in the phrasing of the resolution of its governing body direct- 
ing the making of the expenditure. But even if it be assumed that the 
Town of Weldon could not exercise a discretionary power conferred upon 
it bv the Constitution and the Legislature in the absence of some lin- 

u 

guistic proclamation by its governing body that the expenditure in ques- 
tion was necessary or needed in the locality embraced by its limits, i t  
seems to us that the action of the town council in expressly authorizing 
and directing the expenditure to be made ought to be deemed tantamount 
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to a determination and declaration on its part that it was necessary or 
needed for the proper enforcement of law and order within the munici- 
pality. 

Our conclusions do not open a Pandora's box and render all authorized 
proceedings of the governing authorities of municipal corporations sub- 
ject to judicial control. The converse is true for the reason that courts 
will not interfere with the exercise of discretionary powers conferred on 
nlunicipal corporations for the public welfare, unless their action is so 
clearly unreasonable as to amount to an oppressive and manifest abuse 
of discretion. Cox v. Kinston, 217 N. C. 391, 8 S. E. (2)  252; Riddle 
v. Ledbetter, 216 N. C. 491, 5 S. E. (2) 542; S.  v. Weddington, 188 N. C. 
643, 125 S. E. 257, 37 A. L. R. 573; Hudson v. Greensboro, 185 N. C. 
502, 117 S. E. 629; Brown v. H<llsboro, 185 N. C. 368, 117 S. E. 41; 
S . u . R i c e , 1 5 8 N . C .  635, 7 4 S . E . 5 8 2 , 3 9 L . R . A .  (N.S.) 266; S v .  
Staples, 151 N. C.  637, 73,s. E. 112, 37 L. R. A. (N.S.) 696. 

For the reasons set out above, the judgment of the court below must be 
Affirmed. 

STACY, C. J., dissenting: The question for decision is whether the 
complaint states facts sufficient to constitute a cause of action. 

I t  is alleged that the plaintiff is a citizen and taxpayer of the Town of 
Weldon ; that the defendant, P. R. Kitchin, is and was at  the times men- 
tioned, a policeman of said town, with several years experience; that on 
1 April, 1946, the Mayor and Board of Commissioners of Weldon 
adopted the following resolution : 

"Motion by Mr. Johnson, seconded by Mr. Pierce and carried that the 
Clerk issue check to P. R. Kitchin for $425.00 to take care of estimated 
expenses to Police Academy. Mr. Kitchin was granted ninety days leave 
of absence with pay in order that he may attend the Police Academy in 
Washington, I). C. (The last sentence is presumably a part of the reso- 
lution, although somewhat uncertain as the record fails to show any 
closing quotation marks.) 

I t  is accordingly alleged that pursuant to the above resolution, the 
defendant, P. R. Kitchin, received from the Town of Weldon the sum of 
$425 to cover his expenses at the Police Academy in Washington, and an 
additional sum of $675 as salary while on leave of absence attending said 
Academy, and that these payments were made from taxes levied on prop- 
erty of the plaintiff and other taxpayers of the Town of Weldon. 

I t  is further alleged that the payments were made without special 
legislative sanction except as contained in the general law, and without 
R favorable vote of the qualified voters of the Town, and that said pay- 
ments "were not necessary expenses of said Town.'' 
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The plaintiff made demand on the Mayor and Board of Commissioners 
that they take steps to recover these sums for the Town, which they have 
refused to do. Hill v. Xtansbury, 223 N. C. 193, 25 S. E. (2)  604. 

I t  thus appears that the complaint states a cause of action with accu- 
racy and precision under Art. VI I ,  see. 7, of the Constitution: ('No 
county, city, town, etc., shall contract any debt, etc., nor shall any tax be 
levied or collected by any officer of the same except for the necessary 
expenses thereof, unless by a vote of the majority of the qualified voters 
therein." 

The office of a demurrer is to test the sufficiency of a pleading, admit- 
ting, for the purpose, the truth of factual averments well stated and such 
relevant inferences of fact as may be deduced therefrom. Leonard v. 
Maxwell, Comr., 216 N. C. 89, 3 S. E. (2) 316; Ins. Co. v. Xtadiem, 223 
N .  C. 49, 25 S. E. (2)  202; Balkinger v. Thomas, 195 N. C. 517, 142 
S. E. 761. 

I n  the face of the admission on demurrer that the payments here in 
question "were not necessary expenses" of the Town of weidon, we do not 
reach the question discussed in the majority opinion. Nowhere on the 
record now before us (complaint and demurrer) does it appear that the 
Commissioners of Weldon have declared or determined that the instant 
expenditures are necessary for the governance of the municipality. On 
the other hand. they have come into court and conceded on demurrer that , " 
the expenditures are "not necessary expenses of said Town." Where the 
body first charged with responsibility in the matter says the expenditures 
are not necessary, how can we say otherwise without usurping the powers 
of the local authorities ? I t  is only when the question is presented as one 
of law, stripped of any question of fact, that the courts are authorized to 
act in the premises. When a case is presented on demurrer, we are 
required to construe the pleading liberally "with a view to substantial 
justice between the parties." G. S. 1-151 ; Enloe v. Ragle, 195 N. C. 38, 
141 S. E. 477. The complaint is good as against the demurrer. 

The Commissioners of the Town. to whom is confided the trust of renu- 
u 

lating the affairs of the municipality, are first to determine as a matter 
of fact whether a given expenditure is "for the necessary expenses there- 
of" before the courts can be called upon to say whether such expenditure 
falls within the category of necessary governmental expenses. Brodnax 
v. Groom, 64 N.  C. 244; Evans 2%. Comrs., 89 N. C. 154; Cromartie v. 
Comrs., 87 N. C. 134; Satterthwaite v. Co'mrs., 76 N. C. 153. 

The decisions are a t  one in holding that while the courts decide whether - 
a particular municipal expense falls within the category of necessary 
municipal expenses, the governing authorities of the municipality first 
determine, in their discretion, whether such a municipal expense is neces- 
sary or needed for the designated locality. Insurance Co. v. Guilford 
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County, 225 N. C, 293,34 S. E. (2)  430; Power Co. v. Clay County, 213 
N. C. 698,197 S. E. 603; Sing v. Charlofte, 213 N. C. 60, 195 S. E. 271; 
Palmer v. Haywood County, 212 N. C. 284, 193 S. E. 668; Starmount 
Co. v. Hamilton Lakes, 205 N. C. 514, 171 S. E. 909; Black v. Comrs., 
129 N. C. 121,39 S. E. 818; Fawcett v. Mt. Airy, 134 N. C. 125, 45 S. E. 
1029; Storm v. Wrightsville Beach, 189 N. C. 681, 128 S. E. 17. There 
is no occasion for the courts to consider the matter unless and until the 
prior factual determination has been made by the local authorities. 

It was said in  Henderson v. Wilmington, 191 N. C. 269, 132 S. E. 25, 
that the term "necessary expenses," as here used, "includes law and fact." 
The courts decide the one; the local authorities the other. The same 
expression occurs in a number of cases. Glenn v. Comrs. of Durham, 201 
N. C. 233,159 S. E. 439. Thus, in Wilson v. Charlotte, 74 N. C. 748, i t  
was said: "It was held in Brodnax v. Groom, 64 N. C. 244, that if the 
object for which the money was to be raised came within the class of such 
as might be necessary for the country, it was left to the County Commis- 
sioners to decide whether in fact it was necessary or not, and their deci- 
sion could not be reviewed by the court. This was also held in Mitchell 
v. Trustees, 71 K. C. 400." So thoroughly have the decisions settled the 
question that this has long been considered the accepted and established 
meaning of the section. Starmount Co. v. Ohio Sav. Bank d Trust Co., 
55 F. (2 )  649. "MThat is a necessary expense for one locality may not be 
a necessary expense for another." Storm v. Wrightsville Beach, supra. 

I t  may be noted that the resolution authorizing the expenditures in 
question makes no mention of whether they are for the necessary munici- 
pal expenses of the Town of Weldon. I n  this respect, the resolution is 
similar to the one appearing in the case of Wilson v. Charlotte, 206 N. C. 
856, 175 S. E. 306, where the expense of a proposed drill tower to train 
the city's firemen was under consideration. But the circumstance in the 
instant case which renders the demurrer bad is the allegation that the 
expenditures ('mere not necessary expenses of said Town." This allega- 
tion is taken to be true for the purposes of the demurrer. I t  is not an 
allegation of law, but one of fact. Black v. Comrs., supra; Wilson v. 
Charlotte, 74 N. C. 748. The demurrer should have been overruled, and 
the defendants put to answer. 

After writing the above, the majority added a paragraph to its opinion 
saying that the allegation in question was not one of fact, but one of law, 
and hence not admitted by the demurrer. 

A concurring dissent was thereupon filed pointing out that the added 
position of the majority was at variance with all the decided cases on the 
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subject, calling special attention to Black's Case where the identical ques- 
tion was in focus and pronouncement made thereon. 

The majority then adds five more paragraphs to its opinion, the last 
four by way 6f "summary." 

The first two paragraphs of the summary are new and appear to consti- 
tute a negation of the position last taken and to amount to a confession 
of error. The third immediately executes a volte-face on a supposed 
presumption which runs counter to the record and the decided cases. The 
entire summary is devoid of any reference to the crucial allegation and 
admission on demurrer that the expenses in question "were not necessary 
expenses of said Town." No presumption can arise, or be indulged, in the 
face of a contrary admission on the record. The fourth paragraph of the 
summary seeks to give assurance of benevolence in respect of the effect of 
the holding. Then why disrupt a long line of decisions and leave the law 
in confusion, when clarity and simplicity are so immediate and readily 
attainable ? 

I f  this Court is not going to follow its own established precedents, or 
the law as i t  is written, S. w. Davis, ante, 386, how is the practitioner to 
know what he can safely advise in legal matters, or the disquietude neces- 
sarily engendered thereby to be allayed ? Confidence as well as logic must 
buttress the Court's decisions. 

WINBORNE and DENNY, JJ., concurring in dissenting opinion: We 
fully concur in what is said in the dissenting opinion of Stacy,  C. J., but 
desire to say also, if the question were properly before us, we might not 
have any quarrel with the majority view that the expenses incurred in 
question here, might fall within that class of expenditures that come 
within the definition of '(necessary expenses," within the meaning of 
Art. VII, see. 7, of the Constitution of North Carolina. But if this 
Court is going to decide both questions of law and fact involved in what 
is "necessary expense" and when such expense is a necessary one for a 
particular locality, then governing authorities of municipalities may find 
themselves confronted with a mandamus to require them to send all their 
officers to a police school at public expense, whether they think it proper 
to do so or not. 

None of our predecessors has said that what constitutes a necessary 
expense of a municipal corporation is purely a question of law. If it is 
purely a question of law, the governing bodies of municipal corporations 
are divested of any discretion or authority in the matter except to provide 
funds, and will on ma.ndamus be liable to be required to provide for 
expenses which they might not in their sound discretion authorize. 

We do not agree with the majority opinion that the allegation in the 
complaint to the effect that the expenses incurred in sending P. R. 
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Kitchin, a policeman of the Town of Weldon, to the National Police 
Academy, in  Washington, D. C., were not necessary expenses of the Town 
of Weldon, is merely a conclusion of law and is therefore not admitted 
by the demurrer. Such a conclusion is not in accord with our decisions. 
The term '(necessary expense" includes both law and fact. Henderson 
v .  Wilmington,  191 N.  C. 269, 132 S. E. 25. What is necessary expense 
is for the courts to decide, but whether or not an expenditure which the 
courts have declared falls within the class of "necessary expenses" is a 
necessary expense for a particular municipal corporation, must be deter- 
mined by the governing authorities of such corporation in their sound 
discretion. Insurance Co. v. Guilford County,  225 N .  C. 293, 34 S. E. 
(2) 430; Power Co. v. Clay Co., 213 N.  C. 698, 197 S. E. 603; Sing 
v. Charlotte, 213 N.  C. 60, 195 S. E. 271; Pnlrner 11. Haywood Cotc~zty, 
212 N. C. 284, 193 S. E. 668; Starmount Co. 7.. B n m i l f o n  Lakes, 205 
N. C .  514, 171 S. E. 909; Henderson u. Wdmington ,  supra; Sforrn v. 
Wrightsville Beach, 189 N. C. 679, 128 S. E. 17;  Fawcett 2 % .  Mt.  A i ry ,  
134 N. C. 125, 47 S. E. 400; Black c. Comrs., 129 N. C. 121, 39 S. E. 
818; Brodnax v. Groom, 64 N.  C. 244. I n  the last cited case, Pearson, 
C. J., in speaking for the Court, said: "Who is to decide what are the 
necessary expenses of a county? The county commissioners; to whom 
are confided the trust of regulating all county matters. 'Repairing and 
building bridges' is a part of the necessary expenses of a county, as much 
so as keeping the roads in order, or making new roads; so the case before 
us is within the power of the county commissioners. How can this Court 
undertake to control its exercise? Can we say, such a bridge does not 
need repairs; or that in building a new bridge near the site of an old 
bridge, it should be erected as heretofore, upon posts, so as to be cheap 
. . .? I n  short, this Court is not capable of controlling the exwcise of 
power on the part of the General Assembly, or of the county authorities, 
and it cannot assume to do so, without putting itself in antagonism as 
well to the General Assembly, as to the county authorities, and ~ r e c f i n g  
a despotism of five men;  which is opposed to the fundamental principles 
of our government, and the usages of all times past. For the exercise of 
powers conferred by the Constitution, the people must rely upon the 
honesty of the members of the General Assembly, and of the persons 
elected to fill places of trust in the several counties. This court has no 
power, and is not capable if it had the pourer, of controlling the exercise 
of power conferred by the Constitution, upon the legislatiw department 
of the government, or upon the county authorities." 

&o in Black u. Comrs., supra, the plaintiff alleged that certain ex- 
penditures made by the County Commissioners were not for necessary 
expenses; the defendants in their answer alleged they were; whereupon 
this Court held the pleadings "raised an issue of fact which the Judge 
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is not authorized to try." The Court said further: "The defendant, 
probably seeing this trouble in  its case, contended that the Court would 
presume that the Commissioners acted properly, and that the notes were 
given for necessary expenses of the county, and cited McCless v. Meekins, 
117 N .  C. 34, as authority for this contention. But that was where i t  
was not denied but what that indebtedness was based upon the necessary 
expenses of the county; and this being so, the Court presumed that it was. 
But where there is an allegation and denial as to whether they were or 
were not for necessary expenses, the Court can presume nothing." 

I n  the instant case we have no finding one way or the other by the 
governing authorities of the Town of Weldon, but the defendants, who 
are the members of the governing board of the Town of Weldon, h ~ v e  
elected to demur to the complaint rather than answer and go to trial on 
the issues raised by the pleadings. Therefore, as we construe the plead- 
ings, we are faced with an allegation that the expenditure was not a 
necessary expense for the Town of Weldon and an admission that the 
allegation is true. Even so, the majority opinion not only holds that 
expenses incurred in training a police officer fall within the class of 
expenditures that are "necessary  expense^,^' within the meaning of our 
Constitution, but goes further and finds in the face of the admission to 
the contrary, that such expense is a necessary one of the Town of Weldon. 

I n  the case of Wilson 21. Charlotte, 206 N .  C. 856, 175 S. E. 306, the 
City of Charlotte undertook to issue bonds for the purpose of erecting 
a fire drill tower, to be used in training firemen. The resolution author- 
izing the bond issue did not recite that such a tower was a "necessary 
expense7' of the City of Charlotte, neither did the trial Judge so find, but 
on the contrary in the order entered therein the trial Judge stated "the 
Court is of opinion . . . that the construction of the fire drill tower is 
not a necessary expense for the City of Charlotte," and there being no 
exception to such finding of fact, this Court affirmed the judgment. The 
Court in the face of such finding, which surely could be no stronger than 
the admission by demurrer here, did not reach the question as to whether 
or not expenditures for a fire drill tower fall within the class of expendi- 
tures which are "necessary expenses," within the meaning of our Consti- 
tution. Neither do we, in our opinion, reach the question in this case. 

We do not think this Court should usurp the fact finding powers vested 
exclusively in local municipal authorities, and it has never done so until 
now. The citizens of our respective municipal corporations have the 
right to expect and require the governing authorities of such corporations 
to determine in their sound discretion whether or not a giren expense is 
necessary for that particular locality, and when the governing authorities 
have determined that an expenditure is a necessary expense for a locality, 
such finding, made in good faith, is binding on the courts if such expense 
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fa l l s  within the  category of necessary expenses. Black v. Comrs., supra. 
However, the  governing body of the  T o w n  of Weldon has  made  n o  such 
finding w i t h  respect t o  the  expenditure involved i n  this action. 

W e  th ink  the  demurrer  should have been overruled, and  we so vote. 

Since wri t ing the  above, the  last  two pages of the  major i ty  opinion, 
except the paragraph  beginning on the  preceding page, have been added. 
I n  this, they seem t o  try t o  say just  t h e  opposite t o  what  the  opinion 
decides. T h e  case of Black v. Comrs., supra, is  directly pertinent on  the  
point  a t  issue. 

DR. J. H. WORLEY v. L. L. PIPES. 

(Filed 24 November, 1948.) 

1. Administrative L a w  § 4: Master and Servant § 53b (4)-Compensation 
Act provides exclusive remedy for  determination of dispute a s  t o  fee for 
medical services t o  employee. 

Where a physician renders services to a n  injured employee under private 
contract without knowledge that the injury was covered by the Compensa- 
tion Act, and thereafter upon discovery that  the injury is compensable, files 
claim for  such services with the Industrial Commission in order that the 
employee get the benefit thereof, his remedy upon approval by the Indus- 
trial Commission in a sum less than the full amount of his claim, is to 
request a hearing before the Oommission with right of appeal to the courts 
for review, G.S. 97-25, 97-26, 97-83 through 97-86, 97-90, 97-91, and this 
remedy is  exclusive and precludes the physician from maintaining an action 
against the employee to recover the full contractual amount for the services 
and attacking the constitutionality of the relevant prorisions of the Com- 
pensation Act. 

2. Physicians and  Surgeons § 13: Contracts 7g- 

Agreement by an injured employee to pay the physician engaged by him 
any balance due on his account after application of the anlount approl-ed 
by the Industrial Commission for the services is unenforceable and void. 
since the Act, G.S. 97-90 (b ) ,  makes the receipt of any fee for such services 
not approved by the Commission a misdemeanor. 

APPEAL b y  defendant  f r o m  Alley, J., a t  Special M a y  Term,  1948, of 
BUNCOMBE. 

Civil action instituted i n  a justice of peace court  of Asheville Town- 
ship, Buncombe County, N o r t h  Carolina, "for the  recovery of the  s u m  of 
$25.50 due  ex contractu as alleged i n  the  verified complaint i n  this  cause." 
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Plaintiff alleges in his complaint in summary these facts : 
1. That on 7 August, 1947, defendant sustained an injury by accident 

a r i s i ~ g  out of and in the course of his employment by E & Y Motor Lines, 
Inc., operator of a general motor freight business in North Carolina, who 
had accepted and was subject to the provisions of the North Carolina 
Workmen's Compensation Law, General Statutes Chapter 97, with insur- 
ance company carrier licensed to do business within the State of North 
Carolina. 

2. That as a result of the injury described in the preceding paragraph 
defendant required surgical attention, and on 18 August, 1947, defendant 
visited the office of plaintiff, who was duly licensed to practice medicine 
and surgery in North Carolina, and as such duly registered and engaged 
in the active practice of the profession, specializing in surgery, and who 
was defendant's family physician, and plaintiff accepted him as such 
patient, and defendant employed plaintiff, without knowledge on the part 
of either that the case involved compensation under the Workmen's Com- 
pensation Law; and defendant made a token payment of $5.00, and 
impliedly agreed to pay plaintiff for professional services to be rendered 
as plaintiff's private patient. 

3. That after examination and treatment by plaintiff, defendant had 
an uneventful complete recovery, due p r i m a r i l ~  to the skill and attention 
he received from plaintiff. 

4. That the reasonable and fair value of plaintiff's services to the 
defendant in the matters and things herein set forth is the sum of $44.00, 
which is such as prevails in the community in which plaintiff and defend- 
ant reside for similar treatment of injured persons of like standard of 
living of defendant when such treatment is paid for by the injured person. 

5. That after plaintiff had rendered the professional services herein- 
above set forth defendant was advised by his employer that his injury 
was compensable under the North Carolina Workmen's Compensation 
Law,-whereupon defendant filed notice of claim for compensation with 
his employer and same was adjudicated by the North Carolina Industrial 
Commission, and on 27 October, 1947, the Commission awarded to him 
compensation for his injuries. 

6. That at the time of filing his claim for compensation, as above 
alleged, defendant requested plaintiff to file a schedule of charges or bill 
for professional services rendered to defendant, in order that the employer 
might pay same, and thereby defendant would get the benefit of such 
payment, and such amount as was allow~d would be credited by plaintiff 
and defendant would pay any excess. 

7. That in consequence of the agreement referred to in last preceding 
paragraph, plaintiff filed his bill with the North Carolina Industrial 
Commission and it allowed only the sum of Thirteen and 50/100 ($13.50) 
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Dollars, leaving a balance of $25.50 due plaintiff, and thereupon plaintiff 
"billed the defendant" for the unpaid balance in the amount of $25.50 
which defendant agreed to pay. 

8. That thereafter defendant, in disregard of his contract, refused to 
pay said balance of $25.50, contending that he was not legally liable for 
professional services rendered for that the provisions of the Workmen's 
Compensation Act prohibited plaintiff from accepting payment for pro- 
fessional services in excess of the amount allowed by the Industrial 
Commission. 

9. That defendant is indebted to plaintiff in the sum of $25.50, demand 
for payment having been made, and payment refused. 

Whereupon plaintiff prays judgment against defendant for $25.50 and 
for costs, etc. 

Defendant, in answer thereto, admits each of allegations of the com- 
plaint, except the allegation that he is indebted to plaintiff in the sum 
of $25.50, which he denies. And for further answer and defense defend- 
ant avers, briefly stated, that for the services rendered to him by plaintiff, 
plaintiff is entitled to compensation in the amount claimed but not from 
defendant, for that plaintiff is not entitled to receive from defendant 
for the professional services rendered, in that acceptance by plaintiff 
from defendant of fees in this case, unless approved by the Industrial 
Commission for services rendered, is prohibited by General Statutes 
97-90, to wit: "(a) Fees for attorneys and physicians and charges of 
hospital for services under the Article shall be subject to the approval of 
the Commission. 

"(b) Any person (1) who receives any fee, other consideration, or any 
gratuity on account of services so rendered, unless such consideration or 
gratuity is approved by the Commission or such court, shall be guilty of 
i! misdemeanor, and upon conviction thereof, for each offense, be punished 
by a fine of not more than $500 or by imprisonment not to exceed one 
year, or by both such fine and imprisonment." 

Wherefore defendant, having answered, prays judgment that ~la int i f f  
have and recorer nothing. 

Plaintiff, replying to the answer filed by defendant, alleges : '(That the 
provisions of General Statutes 97-90 as set forth in defendant's answer 
are roid, illegal and unconstitutional in that : 

"1. Said law arbitrarily and unreasonably depires  the plaintiff and 
other physicians and surgeons and all injured employees who come under 
the provisions of General Statutes 97 of freedom of contract and of other 
rights and liberties protected under the Fourteenth Amendment to the 
TSnited States Constitution, and Article I, section 17, of the Constitution 
of the State of Xorth Carolina, and in violation of the Due Process 
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Clause of the 14th Amendment to the United States Constitution and 
Article I, section 17, of the Constitution of the State of North Carolina. 

"2. The law constitutes class legislation and is discriminating, denying 
the plaintiff and other physicians and surgeons similarly situated of equal 
protection of the laws contrary to  the 14th Amendment of the United 
States Constitution and to Article I, section 17, of the Constitution of 
the State of North Carolina." 

Whereupon plaintiff reiterates his prayer for judgment as set forth 
in  his complaint. 

From judgment rendered in  the justice of peace court appeal was duly 
taken, and return to notice of appeal duly docketed in Superior Court, 
where i t  was properly heard. 

I n  Superior Court the parties waived a jury trial and agreed, in 
accordance with the provisions of the statute, that the judge could hear 
and find the facts and make his conclusions of law and thereupon render 
judgment. 

Pursuant thereto the presiding judge finding the facts to be substan- 
tially as alleged in the complaint, concluded as matters of law: 

"1. That the plaintiff and defendant entered into a valid contract for 
the giving and receiving of professional services, which was faithfully 
performed by the plaintiff and defendant received the benefits thereof in 
full by complete physical recovery, and that plaintiff is entitled to recover 
from the defendant the amount due under said contract, and that plain- 
tiff did not waive or lose any rights under his contract by reason of 
accepting partial payment under an award of the Industrial Commission. 

"2. That Section 97-90, and the other provisions of the Workmen's 
Compensation Act pleaded by the defendant as a bar to the plaintiff's 
right to recover under the contract in this case are void, illegal and 
unconstitutional in that : 

"(A) Said law arbitrarily and unreasonably deprives the plaintiff and 
other physicians and surgeons and all injured employees who come under 
the provisions of General Statutes, Chapter 97, of freedom of contract 
and of other rights and liberties protected under the 14th Amendment to 
the United States Constitution and Article I, section 17, of the Consti- 
tution of the State of North Carolina,and in violation of the Due Process 
Clause of the 14th Amendment to the United States Constitution and 
Article I, section 17, of the Constitution of the State of North Carolina. 

"(B) The law constitutes class legislation and is discriminatory, deny- 
ing the plaintiff and other physicians and surgeons similarly situated of 
equal protection of the law contrary to the 14th Amendment of the United 
States Constitution and to Article I, section 17, of the Constitution of the 
State of North Carolina. 
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"3. That if the Workmen's Compensation Act is not unconstitutional 
it does not under the facts herein impair the right of the plaintiff to 
collect under the terms of the contract for professional services rendered 
to and received by the defendant, or restrain the defendant from paying 
for the services rendered under said contract." 

Upon the findings of fact and conclusions of law so made, the court 
entered judgment i n  favor of plaintiff and against defendant in the sum 
of $25.50, with interest, and costs. 

Defendant appeals therefrom to Supreme Court and assigns error. 

George Pennel l  for plaintiff, appellee. 
Attorney-General McMul lan  and Assistant Attorneys-General Bru ton ,  

Rhodes,  and Moody ,  amicus cur&. 
V i c t o r  S. B r y a n t  and Robert I. L ip ton  for N o r t h  Carolina Industr ial  

Counci l ,  amicus curice. 
N a r v e l  J.  Crawford for defendant,  appellant.  

WINBORNE, J. At  the threshold of this appeal, the defendant, appel- 
lant, upon the other facts found by the court, challenges, first, the findings 
of fact made, and the conclusions of law reached, by the court that he, 
defendant, is indebted to plaintiff for professional medical services ren- 
dered. I n  the light of pertinent provisions of the North Carolina Work- 
men's Compensation Act, Chapter 97 of the General Statutes, we are of 
opinion and hold that the challenge is well taken and should be sustained. 
Hence, plaintiff is not in position to question the constitutionality of 
G.S. 97-90 and other provisions of the Workmen's Compensation Act, to 
which other assignments of error relate, and, therefore, the debate of 
that question goes for naught. 

The purpose of the General Assembly of this State, as stated in W i n s -  
low v. Carolina Conference Asso., 211 N.  C .  571, 191 S. E. 403, in pro- 
viding for compensation for an employee, who has suffered injury, or 
for the dependents of an employee who has suffered death by accident 
arising out of and in  the course of his employment, G.S. 97-2 ( f )  and ( j ) ,  
without fault on the part of the employer, where both employee and 
employer have accepted the provisions of the act, and are, therefore, 
bound by them, that the North Carolina Industrial Commission, created 
by the act for the purpose, G.S. 97-77, shall administer its provisions to 
the end that both employee and employer shall receive the benefits and 
enjoy the protection of the act. See also Conrad v. Foundry Co., 198 
N. C. 723, 153 S. E. 266; Lee v. Enkn Corp., 212 N .  C.  455, 193 S. E. 
809. 

I n  the Enkn case it is said that the right of the employee to compensa- 
tion, and the liability of the employer therefor, are founded upon mutual 
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concessions, as provided in the act, by which each surrenders rights and 
waives remedies which he theretofore had under the law of this State. 
The act establishes a sound public policy and is just to both employer and 
employee. See also Conrad v. Foundry  Co., supra. 

While the act is not compulsory, Lee I). E'nlca Corp., supra,  it provides 
that from and after 1 July, 1929, every employer and employee, except 
as there stated, shall be presumed to have accepted the provisions of the 
act respectively to pay and accept compensation for personal injury or 
death by accident arising out of and in the course of the employment, 
and shall be bound thereby, unless he shall have given, prior to any 
accident resulting in injury or death, notice to the contrary in the manner 
provided in the act. G.S. 97-3. The act provides that no contract or 
agreement, written or implied, no rule, regulation, or other devise shall in 
any manner operate to relieve an employer, in whole or in part, of any 
obligation created by the act, except as therein otherwise expressly pro- 
vided. G.S. 97-6. I t  is also provided that no claim for compensation 
under the act shall be assignable; moreover, all compensation and claims 
therefor shall be exempt from all claims of creditors and from taxes. G.S. 
97-21. The act also provides that the rights and remedies therein granted 
to an employee where he and his employer have accepted the provisions 
of the act, respectively, to pay and accept compensation on account of 
personal injury or death by accident, shall exclude all other rights and 
remedies of such employee as against his employer a t  common law, or 
otherwise, on account of such injury, loss of service, or death, subject to 
provisos not pertinent here. G.S. 97-10. 

Moreover, in addition to compensation provided to be paid by the 
employer to employee for injury by accident arising out of and in  the 
course of the employment, the act provides that "medical, surgical, hos- 
pital, and other treatment, including medical and surgical supplies as map 
reasonably be required for a period not exceeding ten weeks from date of 
injury to effect a cure or give relief and for such additional time as in 
the judgment of the Commission will tend to lessen the period of dis- 
ability shall be provided by the employer." G.S. 97-25. And in this 
connection the act provides that the pecuniary liability of the employer 
for medical, surgical, hospital service or other treatment required, when 
ordered by the Commission, shall be limited to such charges as prerail in 
the same community for similar treatment of injured persons of a like 
standard of living when such treatment is paid for by the injured person. 
G.S. 97-26. And, in respect thereto, the act further provides (a)  that 
fees for attorneys and physicians and charges of hospitals for services 
under the act shall be subject to the approval of the Commission, and (b)  
that any person who receives any fee, other consideration, or any gratuity 
on account of services so rendered, unless such consideration or gratuity 
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is approved by the Commission or such court, shall be guilty of a misde- 
meanor, and upon conviction, punished as indicated. G.S. 97-90. Fur- 
thermore, the act provides that all questions arising under this act, if not 
settled by agreements of the parties interested therein, with the approval 
of the Commission, shall be determined by the Commission, except as 
otherwise therein provided. G.S. 97-91. 

And for a remedy, the General Assembly has provided by this act that 
if the employer and injured employee fail to reach an agreement in regard 
to compensation within certain time, either party may make application 
to the Industrial Commission for a hearing in regard to the matters at  
issue, and for a ruling therein, upon receipt of which the Commission 
shall set a date for, and give notice of hearing. G.S. 97-83. Then the 
Commission, or any of its members, shall hear the parties at  issue, and 
shall determine the dispute, and make an award. G.S. 97-84. Provision 
is made by which there may be a review of the award by the full commis- 
sion. G.S. 97-85. Appeals from the full commission to Superior Court, 
and from Superior Court to Supreme Court are provided for. G.S. 97-86. 

And the Commission may make rules, not inconsistent with the act, for 
carrying out the provisions of the act. G.S. 97-80, 

Thus i t  is seen that the General Assembly has prescribed an adequate 
remedy by which any matter in dispute and incident to any claim under 
the provisions of the Workmen's Compensation Act may be determined 
and settled. 

Now, then, in the light of these provisions of the North Carolina Work- 
men's Compensation Act, it is seen that plaintiff alleges in his complaint, 
and the court finds as facts, that on 7 August, 1947, defendant was em- 
ployed by K & Y Motor Lines, which was subject to and had accepted the 
provisions of the North Carolina Workmen's Compensation Act; that 
while so employed and actually at  work defendant was injured by accident 
arising out of and in the course of his employment; that defendant filed 
notice of claim for compensation with his employer and same was adjudi- 
cated by the North Carolina Industrial Commission, and compensation 
awarded by the Commission for his injury; that while plaintiff rendered 
medical services to defendant, as alleged, without knowledge that the case 
involved compensation under the Workmen's Compensation Law, he, at  
the time defendant filed his claim for compensation as above stated, and 
a t  request of defendant, filed his bill for professional services rendered 
defendant, in order that the employer might pay same and defendant 
thereby get benefit of such payment and the amount allowed would be 
credited by plaintiff and defendant would pay any excess; and that, in  
consequence of such agreement, plaintiff filed his bill with the North 
Carolina Industrial Commission and i t  allowed only $13.50, which left a 
halance of $25.50. 
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Thus plaintiff makes i t  appear, by his affirmative allegations, that the 
parties were subject to the provisions of the North Carolina Workmen's 
Compensation Act, and that he submitted his bill to, and for the approval 
of the Industrial Commission, and received approval for less than the full 
amount, and it does not appear that he asked for any hearing before the 
Commission, or that he appealed. Under such circumstances, he is bound 
by the provisions of the act. 

The remedy provided by the act is exclusive. B a r  Association v. Str ick -  
land,  200 N. C. 630, 158 S. E. 110; NazweZ1 21. Hinsdale ,  207 N.43. 37, 
175 S. E. 847; Rigsbee v. Brogden,  209 N .  C. 510, 184 S. E. 24; W i l k i n -  
son  v. Boomer ,  217 N .  C. 217, 7 S. E. (2)  491. 

I n  the B a r  Association case, supra, Brogden,  J., writing for the Court, 
said: "The courts everywhere are in accord upon the proposition that if 
a, valid statutory method of determining a disputed question has been 
established, such remedy so provided is exclusive and must be first resorted 
to and in the manner specified therein." 

And since the act provides that fees for physicians shall be subject to 
the approval of the Commission, and makes i t  a misdemeanor for anyone 
to receive any fee for services so rendered unless it be approved by the 
Commission, any promise made by defendant, the employee, to pay plain- 
tiff the balance due on his account is unenforceable and void. 

Consequently, the court below erred in finding and concluding that 
defendant is indebted to plaintiff as alleged. 

Therefore, plaintiff may not challenge the constitutionality of the act 
in  the respects indicated. ('A party who is not personally injured by a 
statute is not permitted to assail its validity." A d a m s ,  J., in Yarborough  
v. P a r k  Commission,  196 K. C. 284, 145 8. E. 563. 

The judgment below is 
Reversed. 

DR. N. H. RlATROS r. HOWART) OWES. 

(Filed 24 November, 19-28,) 

Administrative Law 9 4: Master and Servant 9 53b (4) :  Physicians and 
Surgeons § 13- 

The sole remedy of a physician to recover for services to an injured 
employee where the employee and employer are subject to the Workmen's 
Oompensation Act is by application to the Industrial Con~mission in accord- 
ance with G.S. 97-83 to consider plaintiff's bill for such services notwith- 
standing that the employer denies liability for the injury on the ground that 
it did not arise out of and in the course of the employment, G.S. 97-28. 
G.S. 97-26, and the physician may not challenge the constitutionality of 
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the relevant provisions of the statute by an independent suit against the 
employee to recover for the medical services. 

BPPEAL by defendant from Alley, J., at Special May Term, 1948, of 
BUNCOMBE. 

Civil action instituted in a justice of peace court of Asheville, Bun- 
combe County, North Carolina, "for the recovery of the sum of Twenty- 
five ($25.00) Dollars due ex contractu, as alleged in verified complaint 
filed in this cause." 

The complaint in this action differs from the complaint in the action 
of Worley 1) .  Pipes, ante, 465, only in these respects: I t  is alleged here 
that : 

1. On 29 December, 1947, the defendant sustained an injury by acci- 
dent arising out of and in the course of his employment, as a mechanic, 
by Harry's Cadillac-Pontiac Company, Inc., operator of a general garage 
business in the city of Asheville, North Carolina, which was subject to 
and had accepted the provisions of The North Carolina Workmen's Com- 
pensation Act, Chapter 97, with The Shelby Mutual Casualty Company 
of Shelby, Ohio, as carrier as defined by G.S. 97-93. 

2. That when defendant was injured, as stated in preceding paragraph, 
his employer as aforesaid directed him to see plaintiff for professional 
service, as a patient covered by the North Carolina Workmen's Compen- 
sation Act, and pursuant thereto defendant went to plaintiff, and re- 
quested and received surgical attention from plaintiff, resulting later in 
an uneventful complete recovery, due primarily to the skill and attention 
he received from plaintiff, the reasonable and fair value of plaintiff's 
services being $25.00. 

3. That after notice to defendant's employer of his claini, and after 
plaintiff herein had filed with employer his schedule of charges or bill for 
professional services to defendant herein, the employer and carrier denied 
liability upon the ground that defendant did not sustain injury by acci- 
dent arising out of and within the course of his employment. 

4. That thereafter plaintiff filed with defendant a schedule of charges 
or bill and claim for payment of $25.00 for the professional services as 
aforesaid, which defendant refused to pay for that he was not legally 
liable to plaintiff therefor in that the provisions of the Workmen's Com- 
pensation Act prohibited plaintiff from accepting compensation from 
defendant, and that he made no contract with plaintiff for payment, but 
admitted that services rendered were worth the amount charged. 

5. That the reasonable and fair value of plaintiff's services to defend- 
ant is the sum of $25.00 ; that the charge is such as prevails in the com- 
munity in which plaintiff and defendant reside, for similar treatment of 
injured persons of like standard of living of defendant, when such treat- 
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ment is paid for by the injured person; and that defendant is indebted to 
plaintiff in the sum of $25.00, after demand and payment refused. 

( I t  is not alleged that plaintiff has applied to North Carolina Indus- 
trial Commission for approval of his bill for services rendered to de- 
fendant.) 

Defendant, answering, denied indebtedness to plaintiff in any amount, 
for reasons set up in further answer, but admitted all other allegations. 
I n  such further defense, defendant made substantially the same averments 
as were made by defendant in further answer in W o r l e y  v. Pipes ,  ante ,  
465, and further, that, notwithstanding the fact that employer denied 
liability and refused to pay for medical treatment required by defendant, 
he, defendant, is not liable for such charges because the statute requires 
employer to furnish medical attention even though the defendant was not 
entitled to compensation for the injury, which protection is granted 
defendant under the provisions of G.S. 97-25. And plaintiff, replying, 
alleges, the same matters and things as plaintiff in W o r l e y  v. Pipes ,  ante ,  
465, alleged in his reply. 

The justice of the peace rendered judgment for plaintiff, and on appeal 
duly taken, docketed and heard in Superior Court the parties waived a 
jury trial and agreed, in accordance with the provisions of the statute, 
that the judge could hear and find the facts and make his conclusions of 
law and thereupon render judgment. Thereupon, the court finding the 
facts to be substantially as alleged in the complaint, and, being of opin- 
ion that the matters and things pleaded by plaintiff as set forth in his 
reply, are well founded, reached the same conclusions of law as in W o r l e y  
v. Pipes ,  ante ,  465, and fendered judgment for plaintiff in the sum of 
$25.00 with interest and costs. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Sale ,  Pennel l  & Pennel l  for plaint i f f ,  appellee. 
N a r v e l  J .  Crawford  for de fendan t ,  appellant.  

WINBORNE, J. The defendant, appellant, presents on this appeal the 
same assignments of error as those presented in W o r l e y  v. Pipes ,  ante ,  465. 

The provisions of the North Carolina Workmen's Compensation Act, 
set forth in the opinion in W o r l e y  v. Pipes ,  ante ,  465, are applicable to 
this case. However, the factual situation here differs from that in the 
W o r l e y  case in that here the plaintiff alleges in his complaint and the 
court finds as facts'(1) not only that on 29 December, 1947, defendant 
was employed as a mechanic by Harry's Cadillac-Pontiac Company, 
which was subject to and had accepted the provisions of The North Caro- 
lina Workmen's Compensation Act, and was injured by accident arising 
out of and in the course of his employment, but that plaintiff rendered 
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surgical service to defendant with information from defendant that his 
employer had directed him, as a patient covered by the said Workmen's 
Compensation Act, to plaintiff for professional service; (2) that defend- 
ant complied with all the provisions of the North Carolina Workmen's 
Compensation Act by giving to his employer timely notice of his injury, 
and plaintiff filed with defendant's employer bill for the professional 
services to defendant; and (3) that said employer and his carrier declined 
to accept responsibility for the injury,-assigning as reason that from 
their investigation they were of opinion that defendant did not sustain 
injury by accident arising out of and in the course of his employment. 

Thus, while it does not appear that either party applied to the Xorth 
Carolina Industrial Commission for a hearing in regard to the matter at  
issue, and for a ruling thereon as provided in G.S. 97-83, plaintiff affirma- 
tively alleges and the court finds that the parties were subject to and 
accepted the provisions of the Workmen's Compensation Act. That being 
so, the applicable remedy open to defendant and to plaintiff, in respect 
to his bill for services rendered, was to make such application to the 
Industrial Commission and have i t  consider for approval plaintiff's bill 
in the light of the provisions of G.S. 97-26. I f  the applicant be dissatis- 
fied with the ruling of the Industrial Commission an appeal may be taken 
pursuant to provisions of the Compensation Act. Indeed, plaintiff may 
find that he may yet make such application. G.S. 97-22, G.S. 97-23, 
G.S. 97-24, and G.S. 97-47, as amended by 1947 Session Laws, Chapter 
823. Whitfed v. Palmer-Bee Co., 228 N .  C .  447, 46 S. E. (2) 109. 

But under the facts alleged defendant is not indebted to plaintiff for 
the services rendered, and there is error in the finding of fact and conclu- 
sion of law and judgment that defendant is so indebted to plaintiff. 

Therefore, as in Worley v. Pipes, ante, 465, plaintiff may not challenge 
the constitutionality of the act in the respects indicated. 

The judgment below is 
Reversed. 

CRICHTON P. CETHRELL (ORIGINAL PARTY PLAIKTIFF) A N D  HUSBAKD, W. R. 
CUTHRELL (ADDITIOSAL PARTY PLAISTIFF), V. REBECC-4 J A K E  JOHN- 
SON GREENE. 

(Filed 24 November, 1948.) 

1. Trusts 8 2b: Frauds, Statute of, § 5- 

Plaintiff alleged that her employer changed the beneficiary in a policy of 
insurance on his life to  another employee under an agreement, understood, 
discussed and acquiesced in by all parties, that upon his death such other 
employee would pay out of the proceeds of such insurance the balance due 
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on a mortgage on plaintiff's home, and thus recompense both employees for 
services faithfully rendered. Held: The action is  one to establish a parol 
trust and not one to recover on a promise by the employer to answer for 
the debt of plaintiff, and therefore G.S. 22-1 has no application. 

Trusts  8 2b: Evidence 8 25- 

Plaintiff employee instituted this action against another employee upon 
a n  agreement under which the employer made defendant employee the 
beneficiary in a policy of insurance on his life with the understanding that  
defendant would pay out of the proceeds of the insurance the balance due 
on a mortgage on plaintiff employee's house. Held: Questions asked plain- 
tiff on cross-examination by defendant's attorney a s  to whether she was 
not seeking to hold defendant for a debt owed plaintiff by the deceased em- 
ployer are  irrelevant to the issue of the existence of a parol trust, and 
plaintiff was prejudiced by the refusal of the court to sustain her objec- 
tions thereto. 

S a m e  
Plaintiff employee instituted this action against another employee upon 

a n  agreement under which the employer made defendant employee the 
beneficiary in a policy of insurance on his life with the understanding that  
defendant would pay out of the proceeds of the insurance the balance due 
on a mortgage on plaintiff's house. Held: Questions asked plaintiff's hus- 
band on cross-examination by defendant's counsel a s  to whether he did not 
know that  the proceeds of policies of insurance could not be charged with 
the debts of the deceased insured, are  irrelevant to the issue of the exist- 
ence of a parol trust, and objection to the questions should have been 
sustained. 

Trial 8 7- 
While wide latitude is allowed counsel in his argument to the jury, coun- 

sel may not travel outside the record and inject into his argument facts 
of his own knowledge or other facts not included in the evidence, and when 
he does so, i t  is the duty of the presiding judge upon objection to correct 
the transgression. 

Trial 55 7, 8- 

Ordinarily the failure of a party to testify in a civil action raises no 
presumption against him, but where the evidence is  such as  to call for testi- 
mony by the party in contradiction of the adverse paAy's direct testimony, 
the failure of such party to testify is a circumstance to be considered by 
the jury, and is a proper subject of fair comment by counsel. 

Same: Appeal and E r r o r  8 391- 
Plaintiff testified that  decedent changed the beneficiary in a policy of 

insurance on his life to defendant with the understanding that defendant 
would pay out of the proceeds the balance due on a mortgage on plaintiff's 
house, and that  in several conversations between all the parties defendant 
agreed to make such payment. Held: The failure of defendant to testify in 
contradiction of plaintiff's testimony was a proper subject of comment by 
plaintiff's counsel, and argument of defendant's attorney that she failed 
to testify because she was pregnant was improper, since i t  related to mat- 
ters dehors the record, and %-as prejudicial. 
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APPEAL by plaintiff from Harris, J., at April Civil Term, 1948, of 
FRANKLIN. 

Civil action to recover on alleged par01 trust. 
The record discloses these matters : Plaintiff Crichton P. Cuthrell, as 

original party plaintiff, alleges in her complaint substantially these perti- 
nent facts : 

1. That the time of the matters and things complained of defendant, 
then Rebecca Jane Johnson, was, and for several months preceding had 
been, employed as secretary to Dr. Herbert G. Perry of Louisburg, North 
Carolina, and plaintiff Crichton P. Cuthrell was then, and for a period 
of approximately fifteen years had been, employed as clinical nurse for 
said Dr. Perry. 

2. That a short time prior to 2 March, 1945, having an opportunity to 
purchase a home in Louisburg, North Carolina, and having the highest 
regard for his judgment in  business affairs, plaintiff Crichton P. Cuth- 
rell, consulted Dr. Perry with regard to purchasing said home and the 
best method of financing same, as she did not have in hand funds sufficient 
to pay for the same in cash, and, as result of this consultation, Dr. Perry 
advised her to purchase the home and he would finance the amount of 
$3,000 for her by securing same by a first mortgage on the property. 

3. That in consequence of the advice and agreement of Dr. Perry, as 
just stated, plaintiff purchased the property and took title to same, and 
a t  same time executed and delivered a deed of trust to W. L. Lumpkin, 
Trustee, for the holder or bearer of the notes, securing notes in amount of 
$3,000, and delivered same to Dr. Perry and received therefor $3,000 
which was paid as part of purchase price for her home. 

4. That in the month of January, 1946, in the Cherry Hotel in  Wilson, 
North Carolina, when plaintiff and her husband had gone to see Dr. Perry 
concerning his hospital in Louisburg, Dr. Perry, in the presence of them 
and of defendant, stated that "plaintiff would never have to pay the 
mortgage upon her home as he was indebted to her for long and loyal 
service for more than he could ever pay" ; and, again, on or about 4 April, 
1946, Dr. Perry, while at  the home of plaintiff, having been in  failing 
health for some time, and having stayed at  home of   la in tiff through 
several spells of sickness, and being at  the time separated from his wife 
and family, "expressed himself" in the presence of plaintiff and her hus- 
band and defendant, then Rebecca Jane Johnson, now Greene, "that he 
was very worried about the condition of his health and that in apprecia- 
tion for the plaintiff's long, loyal service to him as an employee and bene- 
factor during his illness, that should anything happen to him, that he 
wished to make financial arrangement whereby the  lai in tiff would never 
be called upon to pay the then existing remaining balance of $2,700 due 
upon the aforesaid deed of trust which he stated had been transferred to 
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and was then being held by P. W. Elam. and that he had an insurance 
policy in the amount of $15,000 then payable to his estranged wife, in 
which he was going to change the beneficiary to the said Rebecca Jane 
Johnson and that one of the conditions for changing said beneficiary was 
that from the proceeds of the same, in case of his death, that the said 
Rebecca Jane Johnson would pay in full for the plaintiff the amount due 
upon said deed of trust, and the said Rebecca Jane Johnson then and 
there agreed to do so"; and "that thereafter on April 8th the said Dr. 
Herbert G. Perry changed the beneficiary in policy No. 1029549 of the 
Pacific Mutual Life Insurance Company to the defendant, then Rebecca 
Jane Johnson." 

5. That thereafter, about 1 September, 1946, said Dr. Perry again in 
the home of plaintiff, critically ill with tuberculosis, "called the plaintiff 
and her husband . . . and the defendant to his bedside and advised them 
that in his opinion, he would not live more than a few days and that he 
wished to appoint his pallbearers and at the same time of appointing the 
same he reminded the defendant . . . that one of the conditions of chang- 
ing the beneficiary in the aforesaid insurance policy to her mas that she 
was to pay the remaining amount due on the mortgage on the plaintiff's 
home, from the proceeds thereof, and that he specifically did not want 
the plaintiff to ever have to pay one cent due upon it, and that he had not 
made any provision for the plaintiff in his will for her long and valuable 
service to him, for the reason that he was taking care of what he wished 
to leave to the plaintiff by way of said insurance policy; that then and 
there, again the defendant . . . assured the $aid Dr. Perry, and the 
plaintiff and her husband, that she would pay from the proceeds of the 
insurance policy the amount due upon the mortgage and that the same 
would be entirely taken care of in accordance with the said Dr. Herbert 
G. Perry." 

6. That two days thereafter, on 3 September, 1946, Dr. Perry died in 
the home of plaintiff, and on or about 27 February, 1947, defendant col- 
lected the amount of said insurance policy in the sum of $15,000. 

7. That thereupon plaintiff contacted defendant and "requested her to 
comply with her trust, and pay the amount due upon the mortgage in the 
sum of $2700 with interest"; that defendant made one excuse after 
another for not complying, and plaintiff continued to make demands upon 
her to do so, and on 12 March, 1947, defendant paid to plaintiff $500 
with an explanation that at that time phe could not pay the remainder 
as she had had to buy out of the proceeds of the insurance policy the 
dower right of the widow of Dr. Perry in a certain house, formerly his 
home and hospital, and to pay attorney's fees for collecting the insurance 
and "that she would take care of the balance as soon as she could get a 
final settlement from her attorneys'); but that though  lai in tiff has con- 
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- -  

tinued to request defendant "to make full settlement of her trust" she has 
declined, neglected and refused to pay the balance due. 

And upon these allegations plaintiff prays judgment against defendant 
in sum of $2,200 with interest from 2 March, 1946, etc. 

After the filing of the complaint, and upon motion of defendant Walter 
R. Cuthrell, husband of original plaintiff, was made party plaintiff, for 
that the deed to the home place was made to "Walter R. Cuthrell and 
wife, Crichton P. Cuthrell," and his name appeared on the notes and 
deeds of trust,-and he came into court and adopted the complaint filed 
by his wife as hereinabove set forth. 

Defendant, answering the complaint, admits that she was employed by 
Dr. Herbert G. Perry as secretary and nurse for some time  receding his 
death ; that Dr. Perry made her beneficiary in an insurance policy on his 
life; that Dr. Perry spent several days prior to his death in the home of 
plaintiffs; that Dr. Perry died on date, and that she collected $15,000 on 
the insurance policy, as alleged in complaint; and that she did buy the 
dower interest in the Dr. Perry home place, and pay her attorneys' fees- 
but defendant denies all other material allegations of the complaint. 

And by way of further defense, defendant avers that in the event such 
a contract, as alleged in the complaint, did exist between  lai in tiffs and 
Dr. Perry, it not being in writing as required by G.S. 22-1, it is not 
enforceable against defendant, and she pleads this statute as a bar to 
plaintiffs' recovery in this action. 

Upon the trial in Superior Court f eme  plaintiff and her husband testi- 
fied in specific detail in support of the allegations of the complaint, and 
offered other testimony in corroboration of their testimony. Defendant, 
though present in court throughout the trial, offered no testimony. 

At the close of all the evidence, plaintiffs moved for a directed verdict 
on the evidende. The motion was denied. Exception by plaintiff. 

The case was submitted to the jury upon these issues : 
"1. Did Dr. Herbert G. Perry create a par01 trust in Rebecca Jane 

Johnson as trustee for the benefit of Crichton P. Cuthrell by reason of 
the change of the beneficiary in an insurance policy as alleged in the 
complaint 1 

"2 .  I n  what amount is defendant indebted to plaintiff 2" 
The first issued was answered "No." The second issue was not an- 

swered. 
From judgment on the verdict in favor of defendant, plaintiffs appeal 

to Supreme Court and assign error. 

E. C. Bu l luck  and  Charles  P. Green for p l a i n t q s ,  appellants.  
L u m p k i n ,  L u m p k i n  & J o l l y  and Y a r b o r o u g h  & Y a r b o r o u g h  for de- 

fendant ,  appellee.  
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WINBORNE, J. Careful consideration of the several assignments of 
error brought forward and presented on this appeal reveals error preju- 
dicial to plaintiff which necessitates a new trial. 

I n  connection with the questions presented it must be borne in mind 
that the cause of action upon which plaintiff Crichton P. Cuthrell bases 
this action is an alleged parol trust in her favor, created by Dr. Herbert 
G. Perry as a condition for changing the beneficiary, and naming defend- 
ant as beneficiary, in a certain policy of insurance on his life, in that he 
required of defendant an agreement that she would pay, out of the pro- 
ceeds of the policy, the amount of balance due on a deed of trust executed 
by plaintiffs as security for balance of purchase price on the home of 
plaintiff. This is not an action to recover on a contract of indebtedness, 
express or implied, by Dr. Herbert G. Perry to Crichton P. Cuthrell. 
The issue is whether or not Dr. Perry created the trust in favor of 
Crichton P. Cuthrell as alleged in the complaint. He  either did or did 
not. And the statute of frauds, G.S. 22-1, providing in substance that 
an action on a promise to pay the debt of another may not be maintained 
unless the agreement upon which it is based shall be in writing, and signed 
by the party charged, or by some other person lawfully authorized, is not 
applicable to an action on a parol trust. 

We now come to consider, in the light of the purpose of this action, 
certain of the exceptions presented by plaintiff. 

1. The second exception is to the action of the trial court in overruling 
objection to this question, three in one, asked plaintiff Crichton P. Cuth- 
re11 on cross-examination by counsel for defendant: "Q. Are you trying 
to hold somebody else for what he owed you? You brought this suit for 
what he owed you? Isn't that  hat you are doing?" These questions 
are not relevant and pertinent to the issue in the case, and are calculated 
to prejudice the cause of plaintiff in the minds of the jury. The objection 
should have been sustained. 

2. The third and fourth exceptions are directed to the action of the 
court in overruling objection to questions asked W. R. Cuthrell, witness 
for, and husband of plaintiff Crichton 2'. Cuthrell, on cross-examination 
by counsel for defendant. After the witness had testified that he is in the 
insurance business, these questions were asked him: "Q. And you are in 
it now, and you know about the provision of the North Carolina law 
which says that you cannot charge a beneficiary of an insurance policy or 
a man's life insurance with his debts?" And, again : "Q. Don't you know 
that under the Korth Carolina law the proceeds of an insurance policy 
payable to a named beneficiary cannot be charged with the debts of the 
deceased?" The import of these questions runs counter to the theory of 
the alleged cause of action on which the action is based, and, if for no 
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other reason, they are irrelevant, and prejudicial to plaintiff. There is 
error in not sustaining the objections to them. 

3. The sixth exception has its setting in this incident occurring on the 
trial : "One of the counsel for defendant, during the course of his address, 
argued to the jury that the defendant, Rebecca Jane Johnson Greene was 
not required to prove anything or even take the stand and that Rebecca 
Jane Johnson Greene was pregnant and for that reason did not go upon 
the witness stand to testify; counsel for the plaintiff objected to this 
argument to the jury by counsel and asked the court to instruct the jury 
not to consider such argument as such argument was improper ; motion by 
the plaintiffs' attorney was overruled and the defendant's attorneys were 
permitted by the court to argue to the jury that the Pfendant  Rebecca 
Jane Johnson Greene's reason for not going on the witness stand was 
that she was pregnant." 

Under the circumstances of this case, we are of opinion, and hold, that 
the explanation by counsel for defendant as to why she did not go upon 
the witness stand exceeds the bounds of permissible argument. While 
wide latitude is given to counsel in addressing the jury, McLarnb v. R. R., 
122 N. C. 862, 29 S. E. 894, he may not "travel outside of the record" 
and inject into his argument facts of his own knowledge or other facts 
not included in the evidence. McIntosh, N. C. P. & P., p. 621 ; Perry z7. 
R. R., 128 N. C. 471, 39 S. E. 27; S. v. Howley, 220 N.  C. 113, 16 S. E. 
(2)  705; S. v. Little, 228 N. C. 417, 45 S. E. (2) 542; S. v. Hawley, ante, 
167,48 S. E. (2) 35. And when counsel does so, i t  is the right and, upon 
objection, the duty of the presiding judge to correct the transgression, 
8. v. Little, supra, and cases there cited. 

I n  the present instance, the court having overruled the objection of 
plaintiff to the statement being made to the jury by counsel for defendant, 
the question arises as to whether the statement is prejudicial to plaintiff. 
Ordinarily, in  a civil action, the failure to testify, standing alone, "counts 
for naught against a party, and the jury should presume nothing there- 
from; but when the case is such as to call for an explanation," McNeill 
b. X d e i l l ,  223 N .  C.  178, 25 S. E. (2)  615, or the evidence is such as 
to call for a denial, as in the present case, the ~ituation is different. See 
also Goodman m. Sapp, 102 N. C. 477, 9 S. E. 483; Hudson v. Jordan, 
108 N. C. 10,12 S. E. 1029; Powell 1;. Strickland, 163 N. C. 393, 79 S. E. 
872; Tmst Co. v. Bank, 166 N.  C. 112, 81 S. E. 1074; Bank v. McArthur, 
168 W. C.  48,84 S. E. 39; In  re Hinton, 180 N.  C. 206, 104 S. E. 341; 
Walker v. Walker, 201 N .  C.  183, 159 S. E. 363; York v. York, 212 
K. C. 695, 194 S. E. 486. Compare Barker I*. Dowdy, 224 N. C. 742, 
32 S. E .  (2) 265. 

I n  the present case the failure of defendant to go upon the witness stand 
to contradict the direct testimony offered by plaintiff as to what Dr. Perry 
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said in her presence, and to her with respect to changing the policy of 
insurance on his life, and naming defendant as beneficiary under the 
policy, requiring that, out of the proceeds of the policy, the deed of trust 
on plaintiff's home be paid, and as to  the agreement by defendant to so 
pay it, was a circumstance against her to be considered by the jury, and 
was proper subject of fa i r  comment by counseltfor plaintiff in addressing 
the jury. Goodman v. Sapp, supra; Powell v. Strickland, supra; Pork 
v. York, supra. 

The statement of counsel for defendant, in explanation of why defend- 
an t  did not go upon the witness stand injected into the case facts or 
evidence of facts not included in  the testimony offered on the trial, and 
impinged upon the right of plaintiff to have the jury consider the case 
only in the light of the evidence properly admitted in  the course of the 
trial. 

Since there is to be a new trial, other exceptions appearing in the record 
of case on appeal need not be considered. 

New trial. 

(Filed 24 November, 1948.) 
1. Wills § 17- 

A caveat proceeding is not a civil action but a special proceeding in rem 
for the determinatioil of the single question of devisavit vel no%. 

2. Wills § 18- 

Parties to whom citations must issue in a caveat proceeding are only 
those who are entitled flnder the will or interested in the estate, G.S. 31-32, 
G.S. 31-33, and who are parties interested in the estate must be determined 
in view of the nature of the proceeding as one in  rem. 

3. Wills 5 17- 
The distinction between a caveat proceeding and other controversies or 

adversary civil actions is one of substance as well as of form. 

4. Wills 3 18- 
Persons to whom citations must issue in a caveat proceeding are not 

cited as parties, but merely ns interested persons to view proceedings and 
participate if they elect to do so. G.S. 31-33. 

5. S a m e  
In a caveat proceeding, neither the grantees in deeds executed by testa- 

tor prior to his death nor the persons to whom such grantees have conveyed 
the property, either before or after testator's death, nor the heirs at law 
of deceased grantees are necessary parties to the determination of the issne 
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of devisavit vel non when such persons are not beneficiaries under the will 
nor heirs of testator, and therefore, even if it be conceded they are proper 
parties, the trial judge, in the exercise of his discretion, is under no legal 
obligation to order citations to bring them in. 

6. Same-- 
Where the executrix has fully administered the estate and filed her Anal 

account prior to the filing of a caveat, and has died pending the caveat pro- 
ceeding, it is not necessary that the court appoint a personal representative 
for the deceased executrix nor an administrator d ,  b. n. for the estate of the 
testator. 

CAVEATOR'S appeal from Burney, J., May Term, 1948, ONSLOW Supe- 
rior Court. 

The appeal is concerned with the contest of the purported will of 
I. M. L. Brock, deceased, and the order of Judge Burney refusing to 
make additional parties at  the instance of contestants after caveat had 
been some time filed, and the cause came on for a hearing and continu- 
ance for the caveators had been denied. 

The death of Brock occurred the 19th day of November, 1941, and on 
the 28th day of November following, the executrix named in  the will 
offered it before the Clerk of the Superior Court, where it was probated 
in common form. About November 26, 1945, caveat to the will was filed 
by R. C. Brock and John R. Brock, sons of the testator, and beneficiaries 
under the will. Citation was issued by the Clerk under the statute, G.S. 
31-33, to all the beneficiaries under the mill and heirs at  law of the testa- 
tor. The cause came on for a hearing at  May Term, 1948, and the cave- 
ators filed a motion, verified as to the facts contained in  it, presenting the 
names of other persons alleged to be interested in the proceeding and 
"necessary to the final determination of the controversy," and moved that 
citations should be issued bringing them into court. 

The motion was in writing and sets up the alleged facts upon which it 
is based : 

"MOTIOK: Now COME J. R. Brock and R. C. Brock, caveators in 
the above captioned proceeding, and respectfully showeth to the 
Court the following facts : 

"I. That the above captioned proceeding was instituted in the 
Superior Court of Onslow County for the purpose of caveating the 
paper writing propounded as the last will and testament and codicil 
of I. M. I;. Brock, deceased, said proceeding having been instituted 
on the 26th day of November, 1945. 

"2. That Emma Ruth Brock, widow of I. M. L. Brock, deceased, 
and who qualified as executrix of the estate of I. M. L. Brock, de- 
ceased, was made a party to the above captioned proceeding. 
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"3. That the said Emma Ruth Brock is a devisee under the terms 
and provisions of the paper writing propounded as the last will and 
testament, and codicil thereto, of I. M. L. Brock, deceased. 

"4. That, pending the trial and final determination of the above 
captioned proceeding, and on the day of , 1946, Emma 
Ruth Brock died while a resident of Onslow County, North Carolina, 
leaving her surviving as her sole heirs at  law and next of kin the 
following children, to wit, Olivia Brock Kennington, Benjamin W. 
Brock and Isaac (Ikie) Brock. 

"5. That there appears of record in the office of the Register of 
Deeds of Onslow County in Book 190, at  page 419, a paper writing 
bearing date July 12, 1941, purporting to be a deed from I. M. L. 
Brock to Emma Ruth Brock, conveying lands therein described. 

"6. That there appears of record in the office of the Register of 
Deeds of Onslow County in Book 190, at  page 420, a paper writing 
bearing date July 12, 1941, purporting to be a deed from I. M. L. 
Brock to Emma Ruth Brock, conveying lands therein described. 

"7. That there appears of record in the office of the' Register of 
Deeds of Onslow C o u ~ t y  in Book 190, at  page 421, a paper writing 
bearing date July 12, 1941, and purporting to be a deed from I. M. 
L. Brock to Emma Ruth Brock, conveying 36 acres of land, more 
or less. 

"8. That there appears of record in the office of the Register of 
Deeds of Onslow County in Book 190, at  page 422, a paper writing 
bearing date July 12, 1941, and purporting to be a deed from I. M. 
L. Brock to Emma Ruth Brock, conveying two tracts of land therein 
described, one containing 100 acres, more or less, and the other 
containing 5 acres, more or less. 

"9. That there appears of record in the office of the Register of 
Deeds of Onslow County in Book 190, at  page 423, a paper writing 
bearing date July 12, 1941, purporting to be a deed from I. M. L. 
Brock to Emma Ruth Brock, conveying a portion of two tracts of 
land, each containing 100 acres, more or less. 

"10. That there appears of record in the office of the Register of 
Deeds of Onslow County in Book 190, at page 424, a paper writing 
bearing date July 12, 1941, purporting to be a deed from I. M. L. 
Brock to Isaac (Ikie) Brock and Emma Ruth Brock, conveying one 
acre of land, more or less. 

"11. That there appears of record in the office of the Register of 
Deeds of Onslow County in Book 190, page 425, a paper writing 
bearing date July 12, 1941, purporting to be a deed from I. M. L. 
Brock and Emma Ruth Brock to Isaac (Ikie) Brock, conveying 70 
acres of land. more or less. 
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"12. That there appears of record in the office of the Register of 
Deeds of Onslow County in Book 190, at  page 426, a paper writing 
bearing date July 12, 1941, and purporting to be a deed from I. M. 
L. Brock to Emma Ruth Brock, conveying Lots 6, 7, 8, 9 and 10 of 
subdivision of farm lands containing 78.92 acres, more or less. 

"13. That there appears of record in the office of the Register of 
Deeds of Onslow County instruments purported to have been exe- 
cuted by Emma Ruth Brock to Benjamin Wadsworth Brock, affect- 
ing the title to the real estate of which I. M. L. Brock died seized 
and possessed, as follows : 

"Emma Ruth Brock to ~ e n j a m h  Wadsworth Brock, recorded in 
the office of the Register of Deeds i n  Book 192, page 593, conveying 
36 acres, more or less; 

"Emma Ruth Brock to Benjamin Wadsworth Brock, recorded in 
the office of the Register of Deeds in Book 192, page 594, conveying 
one acre, more or less ; 

"Emma Ruth Brock to Benjamin Wadsworth Brock, recorded in 
the office of the Register of Deeds in Book 192, page 595, conveying 
110-acre tract and a one-acre tract, more or less; 

"Emma Ruth Brock to Benjamin Wadsworth Brock, recorded in 
Book 192, page 596, conveying Lots Nos. 6, 7, 8, 9 and 10 of sub- 
division of farm lots containing 78.92 acres, more or less; 

"Emma Ruth Brock to Benjamin Wadsworth Brock, recorded in 
Book 192, page 597, conveying 12 acres, more or less; 

"Emma Ruth Brock to Benjamin Wadsworth Brock, recorded in 
Book 192, at  page 598, conveying lands on the Quaker Bridge Road. 

"14. That, as the movants are advised, believe and so allege, no 
person has qualified as administrator of the estate of Emma Ruth 
Brock, deceased, or applied for letters of administration of the said 
estate. 

"15. That the paper writing propounded as the last will and testa- 
ment, and codicil thereto, of I. M. L. Brock, deceased, purports to 
dispose of the real and personal properties of which he died seized 
and possessed. 

"16. That, as the movants are advised, believe and so allege, 
Benjamin W. Brock is lawfully married to Carrie Mae Brock, and 
that Olivia Brock is married to Joseph P. Eennington and her legal 
name is now Olivia Brock Kennington. 

"17. That any verdict, decree or judgment entered in the above 
captioned proceeding affects the title to the properties described in  
each of the instruments hereinbefore referred to as appearing of 
record in the office of the Register of Deeds for Onslow County, being 
the properties of which I. N. L. Brock died seized and possessed, 
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specifically affecting the interest of Benjamin W. Brock and wife, 
Carrie Mae Brock; Olivia Brock Kennington and husband, Joseph 
P. Kennington, in the said properties and the said movants are 
advised, believe and so allege that Benjamin W. Brock and wife, 
Carrie Mae Brock, Olivia Brock Kennington and husband, Joseph P. 
Kennington, are proper and necessary parties to the above captioned 
proceeding, to the end that such verdict, orders and decrees entered 
in said proceeding and in the final determination of the same, may 
be binding upon the said parties as muniments of title relating to 
the lands and properties of which I. M. L. Brock died seized and 
possessed, title to which is claimed by them and/or either of them 
as devisees under the paper writing propounded as the last will and 
testament of I. M. L. Brock, deceased, and the codicil thereto, claimed 
by them and/or either of them as grantees under any one or all of 
the paper writings hereinbefore referred to and alleged as appearing 
of record in the office of the Register of Deeds of Onslow County, 
purporting to convey the lands of which I. M. L. Brock died seized 
and possessed and/or as heirs at  law of the said Emma Ruth Brock, 
deceased. 

"18. That it is necessary, in order that all matters pertaining to 
the title to the properties of which I. M. L. Brock died seized and 
possessed may be finally determined in the above captioned proceed- 
ing, that a personal representative of the estate of Emma Ruth 
Brock, deceased, be duly appointed by the Clerk of the Superior 
Court of Onslow County and duly made a party to the above cap- 
tioned proceeding as provided by statute relating to such matters. 

"WHEREFORE, the movants pray that an order be entered in the 
above captioned proceeding as follows: 

('(1) Directing that the Clerk of the Superior Court of Onslow 
County forthwith appoint some competent and discreet person to act 
as the personal representative of the estate of Emma Ruth Brock, 
deceased, to the end that such personal representative as is appointed 
and qualified may be made a party to the above captioned proceed- 
ing and citation issued therefor in the manner prescribed by law. 

"(2) That Benjamin W. Brock and wife, Carrie Mae Brock, and 
Olivia Brock Kennington and husband, Joseph P. Kennington, be 
made parties to the above captioned proceeding and that citations 
issue to them from the office of the Clerk of the Superior Court of 
Onslow County in the above captioned proceeding as provided by 
law. 

"(3)  For such other and further relief as the movants may show 
themselves entitled to upon the whole cause." 
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Where necessary to an understanding of the discussion and decision, 
specific reference to pertinent items of the will will be made i n  the 
opinion. 

The motion was declined and the caveators appealed. 

Warlick & Ellis and J. A. Jones for caveators, appellants. 
Bailey & Holding, John D. Larkins, William P. Ward, R. A. ATunn, 

and E.  W .  Summersill for appellees. 

SEAWELL, J. I n  this jurisdiction the right to contest a will by caveat 
is given by statute; and the procedure to be followed is outlined in the 
statute conferring the right, G.S. 31-32, 31-33, et seq. I t  is not a civil 
action, as classified in the Code of Civil Procedure, but a special proceed- 
ing in  rern leading to the establishment of the will as a testamentary act 
under the issue devisavit vel non. In re Haygood's Will, 101 N .  C .  574, 
578, 8 S. E. 222; In, re Will of Westfeldt, 188 N .  C. 702, 125 S. E. 521; 
Bailey v. McLain, 215 N. C. 1 5 0 , l  S. E. (2) 372; X. v. McGlynn, 20 Cal. 
233; E x  parte Re Elliott, 22 Wash. (2) 334,156 P. (2) 427 ; 157 A. L. R. 
1335, anno. 57 A. L. R. 262, 57 A. M. Jur.  757. Often this issue is sub- 
divided, according to the angle or nature of the attack, into ancillary 
issues, the most common of which are those relating to undue influence 
and testamentary capacity; but every caveat to a will leads to the simple 
inquiry we have mentioned, devisavit vel non, and the rules of procedure 
are framed with reference to that feature. 

Under G.S. 31-32, supra, the right conferred and the time in which i t  
may be exercised, is expressed as follows : 

"31-32. When and By whom Caveat filed.-,4t the time of appli- 
cation for probate of any will, and to the probate thereof in common 
form, or at any time within seven years thereafter, any person en- 
titIed under such will or interested in the estate may appeal in person 
or by attorney to the Clerk of the Superior Court and enter a caveat 
to the probate of such will, etc." 

I t  will thus appear caveat to a will may be filed only by persons "entitled 
under such will or interested in the estate." And section 31-33, directing 
the issue of citations, "to all devisees, legatees, or other parties in inter- 

, est," does not enlarge the definition of interest given in the preceding 
section. 

I t  is to be noted that the persons so interested are not cited as parties 
to the proceeding but merely as interested persons to view proceedings 
and participate if they elect to do so, although no doubt the court, when 
properly and timely advised, would cause citation to issue to anyone 
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designated by statute as interested but who has been omitted. See Milks 
v. Mills, 195 N. C. 595, 143 S. E. 130. 

I n  this proceeding the Clerk of the Superior Court issued citation to 
all the heirs of I. M. I;. Brock, the testator, and all the beneficiaries under 
the will. The question raised is whether Benjamin W. Brock (who was 
neither heir nor devisee of the testator but holds certain deeds from I. M. 
L. Brock and other deeds from Emma Ruth Brock, devisee), and Carrie 
Mae Brock (an heir a t  law of Mrs. Emma Ruth who died pending the 
proceeding), have such interest as to make i t  obligatory on the part of the 
court to order citation to issue to them as "necessary parties" to the final 
determination of the proceeding. These two are the persons whom the 
caveators seek to have made "parties." Neither of them, as will pres- 
ently appear, have an interest in contesting the will. 

Here we must interpose some discussion of rules of procedure peculiar 
to the subject under review,-the probate of the will in solemn form. 

The rules peculiar to this procedure arise, as we have said, from the 
legally accepted theory that the proceeding is in rem-perhaps more 
strictly so regarded than any other proceeding with which 'the courts deal. 
This concept has given rise not only to exclusive designations or nomen- 
clatures given to persons concerned with the proceeding, but also terms 
which are peculiar to their relation to the investigation. I n  this respect 
the whole proceeding stands apart from ordinary civil actions. The 
in rem nature of the proceeding dominates the investigation, and in many 
important respects the parties litigant have little of the usual control 
over the course of trial on the issue. Once propounded for probate in 
solemn form the proceeding must go on until the issue devisavit vel non. 
is appropriately answered ; and no nonsuit can be taken by the propound- 
ers or by the caveators. I n  re Will of Westfeldt, supra. 

I t  is the peculiar relation of the contesting parties to the proceeding 
which demands attention here. The fact is that they are not parties, o r  
indeed cited as parties according to the rules pertaining to ordinary adver- 
sary actions arraying those interested as parties plaintiff and defendant, 
whatever the significance or necessity for the citation may have as a 
matter of notice. Bailey v. McLain, supra. 

Justice Holmes said, "The life of the law has not been logic; it has been 
experience." This subject, set apart in the minds of men, lay, profes- 
sional and curial, under the influence of a recognized solemnity, has had 
an insulated development, and i t  is not strange that there may be found 
a t  some points disagreement between rules so evolved and those applied 
in ordinary adversary actions. 

The effort is made in appellants' brief to similarize this sort of special 
proceeding with the rules applied in ordinary controversies or adversary 
civil actions, and both statutes and precedents pertaining to the latter 
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are cited as controlling; and, indeed, we find in 57 Am. Jur., 760, 763, a 
suggestion that in those jurisdictions where the right to contest the will 
is given to any person interested, there is some approach to the procedural 
requirements i n  the latter class of controversy. I f  the differences between 
the prsceedings were a t  all points in  form, and never in substance, this 
view might prevail; but we are confronted with distinctions which go to 
the substance rather than the form. We feel sure that if there is any 
further rapprochement, in our jurisdiction, it must be at  the hands of 
the Legislature, not the courts. 

Perhaps, however, in the particular case a closer look at  the status of 
the the caveators seek to have made parties will render the dis- 
cussion less abstract. 

The caveators base their motion upon the fact that there are on the 
'records of Onslow County eight deeds by I. M. L. Brock to his wife, 
Emma Ruth Brock, conveying various parcels of land, executed July 12, 
1941, some months before the will became effective through the death of 
the testator on November 19 of the same year; that Emma Ruth Brock, 
devisee under the will, at  some date which does not appear from the 
record, executed six deeds to Benjamin W. Brock, conveying various 
parcels of land therein described. The caveators claim in their brief that 
Benjamin Brock has now in his possession at  least 75 per cent of all the 
lands of which I. M. L. Brock died seized and possessed. 

For the purposes of this appeal i t  appears from the record that the 
testator  rick in fact and law did not die seized and possessed of the 
lands conveyed to his wife by the eight deeds above mentioned, all made 
prior to his death. 

There are three items in the will devising lands to Mrs. Emma Ruth 
Brock, the wife. There is no way apparent in the record by which the 
Court is able to correlate any of the conveyances mentioned with the three 
items of the will which convey real estate to Emma Ruth Brock, or to 
determine the ultimate source of title of Emma Ruth Brock's deeds to 
Benjamin Brock; and the Court will not make an assumption on such 
an important matter. Nor is it able in this case to act upon the suggested 
contingency that the Brock deeds to his wife may be invalid, or invali- 
dated. 

The interest which allegedly qualifies Olivia Brock Kennington as a 
necessary party upon the issue devisnvit vel non is the supposed inherit- 
ance of title from her mother to such property as might be devised to her 
under the will. Olivia was not herself an heir of the testator, or a bene- 
ficiary of the will. If the will were set aside the estate of the testator 
would not be obligated to Mrs. Emma Ruth Brock, the mother, except as 
to widow's dower, her year's allowance, or child's share of the personalty, 
all of which obligations were canceled by her death. If it stands, Olivia 
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could only inherit that part of the devise to the mother which had not 
been stripped away either by the conveyances made by the testator before 
his death; or by the deeds of her mother to Benjamin Brock if the deeds 
were made subsequent to his death and could be related to the devise. I t  
does not affirmatively appear to the Court that she has such an interest 
as the statute contemplates in order to make her citation necessary. 

We do not ignore the fact that appellants have made certain general 
claims with regard to the relation of these persons to the estate of the 
testator; but they have also particularized the facts upon which such 
claim is based. Conceding, but not deciding, that these persons may be 
proper parties to the proceeding, they are not necessary parties; and the 
trial judge, in the exercise of his discretion, was under no legal obligation 
to order citations to bring them in. 

I n  their motion below, the caveators asked that a personal representa- 
tive be appointed for Emma Ruth Brock, the executrix and devisee under 
the will, who died pending the proceeding; and in this Court, without any 
amendment to the motion, suggested that an administrator d. b. n. should 
be appointed for the estate of I. M. L. Brock. I n  this request it seems 
to us that counsel is inadvertent to the nature of the proceeding. The 
record discloses that the executrix prior to the caveat of the will had 
fully administered the estate of the testator and filed her final account; 
and the personalty of Mrs. Emma Ruth Brock certainly has nothing to do 
with this proceeding. Any rights which the parties now have, or may 
have a t  the termination of this proceeding with respect to these subjects, 
must be determined in a separate proceeding. 

For the reasons above stated, the judgment of the court below is 
Affirmed. 

E. R. WHITE V. LOUIS ORDILLE. 

(Filed 24 November, 1948.) 

1. Attachment 4: Garnishment § 2- 

Where it does not appear that a nonresident has been brought into this 
State by, or after waiver of, extradition, personal property brought into 
the State by such nonresident is subject to attachment o r  garnishment. 
G.S. 15-79, G.S. 1-458, G.S. 1-461. 

2. Arrest and Bail 5 6- 
Any justice of the peace has the power to take bail for persons brought 

before him charged with a misdemeanor o r  a felony less than capital, and 
a person charged may give a recognizance bond or  deposit the amount 
required in cash or may elect to refuse to give security and go to jail. 
G.S. 15-102, G.S. 15-106. 
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3. Arrest and Bail § 8- 

A recognizance, either bond or cash in lieu thereof. is an acknowledgment 
of a debt to the State conditioned upon defendant's appearance at the time 
and place specified and his compliance with the judgment of the court, and 
therefore cash deposited by him as security for his appearance remains his 
property subject to the conditions of his recognizance, and his right to the 
return of the cash upon performance of the conditions of the recognizance 
is a property right which exists in him. 

4. Garnishment § 2- 

Where a nonresident has filed a cash recognizance, his right to the return 
of the money upon compliance with the conditions of the recognizance is an 
intangible property right which is subject to garnishment although the 
money may not be taken out of the hands of the magistrate prior to the 
satisfaction of the conditions of the recognizance, and upon appearance of 
defendant a t  the preliminary hearing in compliance with the recognizance 
the entire amount is subject to the lien of the garnishment, and the magis- 
trate properly requires an additional recognizance upon binding the defend- 
ant over to the Superior Court for trial. G.S. 1-461. 

APPEAL by plaintiff from Pless, J., a t  March Term, 1948, of RAN- 
DOLPH. 

Civil action to recover of defendant the principal sun1 of $2,400.00, 
with interest, for cash allegedly obtained by him from plaintiff on 15 
March, 1947, for  which he gave to plaintiff his check drawn on The 
Lincoln National Bank of Washington, D. C., and payable to the order 
of cash,-payment of which defendant stopped a t  the bank,-heard upon 
motion of defendant, on speciaI appearance, to  set aside the attachment 
and garnishment issued herein, to discharge the property seized and to 
dismiss the action for that  the property in  question was in custodia l eg is  
and immune from attachment and garnishment. 

The record on this appeal shows these pertinent matters: On 23 Febru- 
ary,  1948, defendant, a resident of the City of Washington, District of 
Columbia, was arrested in a cafe in Greensboro, North Carolina, on 
warrant  issued a t  instance of plaintiff charging him with false pretense 
i n  connection with the transaction on which this civil action is based, and 
was taken before E. H. Morris, a justice of the peace for Randolph 
County, when and where he deposited with the justice of the peace the 
sum of $3,000 in lieu of bond for his appearance on 1 March, 1948, for a 
preliminary hearing-and was thereupon released from custody. (The 
record does not show for what purpose defendant was in  the State of 
S o r t h  Carolina a t  the time of his arrest in Greensboro as aforesaid.) 

On 1 March, 1948, the hearing was continued to 8 March, 1948, a t  
which time probable cause was found against defendant on said charge 
of false pretense, and he was bound over to the March 29 Term of Supe- 
rior Court of Randolph County, under an appearance bond in the sum of 
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$3,500. Defendant tendered to the justice of peace as such bond $500 
in cash and requested that same be accepted along with the $3,000 there- 
tofore deposited by him, but the justice of peace refused to accept the 
$500, and to use or permit Louis Ordille to use the $3,000 as portion of 
the new bond on ground that the $3,000 had been attached in this action, 
and defendant, subsequently and independently of the cash deposit, made 
a new bond in the sum of $3,500 for his appearance at  the above desig- 
nated term of the Superior Court. 

I n  the meantime, on 27 February, 1948, plaintiff instituted this civil 
action in  the Superior Court of Randolph County and had warrant of 
attachment against property of defendant and directed to the sheriff of 
Randolph County, and notice of garnishment issued and served on 27 
February, 1948, with copy of warrant of attachment, on E. H. Morris, the 
justice of the peace before whom the criminal warrant was pending. The 
notice of garnishment required E. H. Morris to appear at  the office of 
clerk of Superior Court in the courthouse in Asheboro, N. C., at 10 
o'clock a.m., on 10 March, 1948, to answer on oath (1) what he owes 
defendant, Louis Ordille, and what effects of said Louis Ordille he has 
in his possession and had at  time of serving said attachment, and (2) 
whether there are in the hands of any other person any debts or effects 
belonging to defendant, and what person, etc. 

Upon the hearing on the notice to E. H. Morris, on 10 March, 1948, 
before the Clerk of Superior Court, the facts in respect to the cash de- 
posit and preliminary hearing and the making of a new bond for appear- 
ance in Superior Court being made to appear substantially as above 
recited, and that at time the warrant of attachment and notice were 
served on him "E. H. Morris had in his possession belonging to Louis 
Ordille the sum of Three Thousand ($3000.00) in cash," put up in lieu 
of bond for his appearance as aforesaid, and that "he has said money 
under those circumstances," the Clerk of Superior Court entered order 
that the $3,000 held by E. H. Morris be turned over to sheriff of Ran- 
dolph County "to be held by him under the warrant of attachment, as a 
fund out of which to pay any judgment that may be obtained in this 
action against defendant, Louis Ordille." 

Thereafter, on 13 March, 1948, defendant entered a special appearance 
in the action for the sole purpose of making motion, and moved the court 
to strike out the return of the sheriff, to set aside the urarrant of attach- 
ment, discharge the property seized thereunder, and to dismiss this action, 
for that the court has not, in this action, properly acquired jurisdiction 
over the person of this defendant. "Bnd as grounds for this motion, this 
defendant respectfully shows unto the court: That there is attached 
hereto an affidavit by the defendant, Louis Ordille, setting forth the facts 
(substantjallv as hereinabove recited in this opinion) upon which this 
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special appearance and motion is based; that, upon the facts shown in 
the annexed affidavit by the defendant, the plaintiff herein has attempted, 
through said warrant of attachment, to serve a summons under civil 
process upon defendant at  a time when the defendant, a nonresident, was 
in the State of North Carolina for the sole purpose of attending to litiga- 
tion, and that the defendant is exempt from such service either personal 
or by seizure of property deposited by him in custodia legis for use in 
such litigation." 

When the motion of defendant on such special appearance came on for 
hearing before the judge presiding at March Civil Term the judge entered 
a judgment, in which after reciting"'it appearing to the court, upon 
affidavits filed by the plaintiff and the defendant, that the property of the 
defendant, to wit, $3,000, heretofore deposited with E. H. Morris, Justice 
of the Peace, and seized by the sheriff of Randolph County under said 
attachment is exempt from such attachment": it is "ordered, adjudged 
and decreed that the return of the sheriff in this cause be stricken, that 
said attachment be and the same is hereby set aside and that the property 
seized thereunder, to wit, the sum of $3,000 cash, be returned to the de- 
fendant or his counsel, and that said action be, and the same is hereby 
dismissed and the plaintiff is taxed with the costs." 

Plaintiff appeals from this judgment to Supreme Court, and assigns 
error. 

J.  A. Spence  for plaint i f f ,  appel lant .  
K i n g  & K i n g  for de fendun t ,  appellee. 

WIXBORKE, J. Upon plaintiff's challenge to the judgment from which 
this appeal is taken, there arises this determinative question: Does a 
defendant in a criminal prosecution in a justice of the peace court of the 
State of North Carolina, who is a nonresident of the State, and who 
voluntarily deposits with the justice of the peace cash in lieu of bond for 
his appearance before the justice of the peace for a preliminary hearing, 
have such property right and interest in the deposit as is liable to attach- 
ment and garnishment at  the instance of his creditor pending such pre- 
liminary hearing 1 

We are of opinion, and hold, that he does hare such property right in 
the deposit. 

The statutes and decisions of this Court are to the effect that a defend- 
ant in a criminal proceeding pending in the State, who is a nonresident 
of the State, is immune from personal service of process in a civil action 
arising out of the same facts as the criminal proceeding only when he is 
brought into the State by, or after waiver of extradition proceeding. See 
G.S. 15-79, G.S. 15-82, G.S. 8-65, and the recent case H a r e  v. B a r e ,  228 
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N. C. 740, 46 S. E. (2) 840, where the subject is discussed in opinion by 
Denny, J. 

By the same token, if such defendant be immune from personal service 
of such process only under those circumstances, his property within the 
State would be immune from attachment and garnishment only when so 
{brought into the State by defendant. I n  the present case it does not 
appear that defendant, when arrested in Greensboro, N. C., had been 
brought into the State by, or after waiver of extradition proceeding. 
Hence the cash of defendant, which he voluntarily put up with the justice 
of the peace in lieu of bail or recognizance for his appearing to answer 
the charge on preliminary hearing, would not be immune from the process 
of attachment and garnishment, unless perchance, it be wholly in custodia 
legis, that is, in the custody of the law. 

So i t  becomes necessary to ascertain the relative positions of the justice 
of the peace, the State and the defendant in respect to the cash so put up 
or deposited by defendant in lieu of bond. 

I n  this State any justice of the peace before whom persons charged 
with a misdemeanor or a felony, not capital, but who have not been com- 
mitted to prison by an authorized magistrate, may be brought, has power 
to take bail. G.S. 15-102. And if the offense charged in the warrant be 
not punishable with death, the justice of the peace may take from the 
person arrested a recognizance with sufficient sureties for his appearance 
at  the next term of the court having jurisdiction, to be held in the county 
where the offense is alleged to har-e been committed. G.S. 15-105. 

And the law contemplates that a defendant in a criminal prosecution 
may give security for his appearance to answer to the charge and the 
Court has held that the fact that defendant of his own volition, chooses to 
deposit the amount of the bond required in cash is not a violation of the 
statute, but a compliance with its spirit and meaning. S. v. Mitchell, 151 
N .  C .  716, 66 S. E. 202. I n  the Xitchell case, in opinion by Brown, J., 
it is stated: ('The court could not compel the defendant to deposit cash 
or give security of any kind. He had the privilege to go to prison if he 
preferred." 

A recognizance is a debt of record acknowledged before a court of com- 
petent jurisdiction, with condition to do some particular thing. I t  binds 
the defendant to appear and answer to a specified charge, to stand and 
abide the judgment bf the court and not to depart without leave of the 
court. S. v. White. 164 K. C.  408, 79 S. E. 297. 

Thus in this State a recognizance in a criminal proceeding is an ac- 
knowledgment by the defendant that he is indebted to the State of Xorth 
Carolina in an amount fixed by the court, conditioned upon his personal 
appearance at  a time and place specified by the court to answer the charge 
against him, to stand and abide the judgment of the court and not to 
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depart without leave of the court. And where cash is deposited by a 
defendant as security for his appearance, it remains his property subject 
to the conditions of a recognizance,-the justice of the peace becoming 
the custodian of the cash for the benefit of the State only in so far  as the 
debt of defendant to the qtate is concerned. I f  defendant fails to per- 
form the conditions, the deposit will be subject to forfeiture. But if he 
perform the conditions, the cash deposit would be returnable to him. 
This is a right which he may enforce against the custodian of the deposit. 
I t  is a property right which existed in him. 

The right of defendant in and to the cash deposit is similar to that of 
trustor in a deed of trust by which property is assigned or conveyed to a 
trustee as security for a debt to a third person. The trustor has an equity 
in the property assigned or conveyed. I\nd when the debt is satisfied, 
v-hether by sale of the property assigned or conveyed, or otherwise, the 
residue or the whole, as the case may be, remaining in the hands of the 
trustee is to the use of the trustor, and he has the right to recover it. That 
is, as soon as the purposes of the deed in trust are satisfied, there is but 
one equity remaining, and that is in the trustor, whose right to the resi- 
due can be enforced at  law. This is a property right, liable to garnish- 
ment. See Peace v. Jones, 7 N .  C .  256. 

And, applying the provisions of the statute G.S. 1-458, this Court holds 
that all property in this State, whether real or personal, tangible or 
intangible, owned by a nonresident defendant in an action to recover on 
any of the causes of action included within the provisions of G.S. 1-440, 
under which the present action comes, is liable to attachment.. Newberry 
?;. Fertilizer Co., 203 N.  C. 330, 166 S. E. 79. Moreover, the statutes 
G.S. 1-459 and G.S. 1-461, et seq., proride for levy upon intangible prop- 
erty and prescribe the procedure against the garnishee in such cases. 

Furthermore, the text writers say that it is settled law that, in general, 
property or funds in custodia legis are not subject to attachment or to 
garnishment, but that the authorities are not harmonious in their deter- 
minations as to when the rule applies; that it has been stated generally 
that property or money is deemed to be in the custody of the law when i t  
is held to be disposed of in some particular manner prescribed by law, or 
according to orders of the court; and that garnishment has sometimes been 
recognized as a proper remedy for the purpose of acquiring a lien upon 
property in the custody of the law, though an actual seizure of the prop- 
erty after it has once come into the custody of the law is recognized as 
improper. 4 Am. Jur.  795. However, a creditor has been permitted to 
reach by garnishment money deposited with the clerk of a court, in pur- 
suance of law, in place of an undertaking on appeal. 4 Am. Jur.  803. 
Dunlop I?. Patterson Fire Ins. Co., 74 N.  Y. 145. 30 Am. Rep. 283. 
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The Dunlop case is very similar to the one in hand. There attach- 
ments were levied upon $2,000 placed in the hands of the clerk of the city 
court of Brooklyn in lieu of an undertaking on appeal from a judgment 
in an action in favor of one Redfield against defendant. And motions 
were made to set aside the attachments. The Court of Appeals of the 
State of New York, in opinion by Folger, J., l a d  this to say: "Doubtless 
the property which was, in fact, made the subject of the attachment, was 
in the custody of an officer of a court of record, and the appellant would 
at  the time have had no right to remove it therefrom, or to meddle with 
it. But doubtless also, the appellant had a right and interest in that 
property, which was capable of being transferred by it, by its own act of 
assignment. Had it made an assignment of it, that act would not have 
removed it from the custody of the officer holding it, nor would it have 
put upon him any greater liability than he assumed by the primary recep- 
tion of it. He  was liable to hold it, to answer the event of the litigation 
of Redfield with the awwellant. and to return to the latter all that was not . . 
required to answer the proper demand of the former. And after the 
litigation should have been over with Redfield, would not the clerk have 
been liable to the defendant for the whole or a residuum of the moneys, 
which liabilitv could be enforced? And it was this last liability which 
would be the subject of the assignment . . . I t  may be granted that no 
process should have been issued which commanded the taking actual 
possession~of the property . . . But there mas power to grant an attach- 
ment against the property of the appellant. The money in the hands of 
the clerk of the city court, or a residuary interest in it, was such prop- 
erty. ~ h e ' f u n d  itself could not be taken away from him. I t  was the  
right to have from him, after the litigations with Redfield was ended, the 
whole or a residue of that money, which was such property. That right 
was not in the custody of that clerk, so that he could ever retain it, or, of 
right, pass i t  on to another. An attachment against the appellant's prop- 
erty, levied upon that, took nothing out of the custody of the clerk, nor 
meddled with anything in his hands. I t  seized upon an intangible right, 
by means of the order of the Supreme Court and notice to the clerk of the 
issuance thereof. Such process and such action upon it made no conflict 
of jurisdiction between the two courts. The city court held the money, 
with a conceded right. The officer of the Supreme Court held the right 
to receive it, or some of it, from the clerk, when the city court should see 
fit to declare the purpose fully served for which i t  took i t  into custody.'' 
This opinion of the New York Court is sound in logic, and the reasoning 
there is appropriate to the case in hand. 

Applying these principles to the case in hand, the right of defendant 
in the cash voluntarily deposited by him as security in  lieu of bond for " - 
his appearance to answer the charge preferred against him, is liable to 
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garn i shment ;  and  the  purposes f o r  which the  cash was deposited hav ing  
been accomplished by  defendant appearing, and  later  giving a new re- 
cognizance f o r  his  appearance i n  Superior  Court,  the  clerk properly ruled 
t h a t  t h e  ent i re  amount  of the  deposit is subject to  the  lien of the  at tach-  
ment  i n  this  action. 

F o r  reasons stated, there is error  i n  the  judgment below, and  t h e  case 
is  remanded t o  the end t h a t  judgment be entered i n  accordance wi th  this  
opinion. 

E r r o r  and  remanded. 

STATE v. SETH GIBSON, JR. 

(Filed 24 November, 1948.) 

1. Criminal Law 3 8l+ 

In order for appellant to be entitled to a new trial, the record must not 
only show error but also that appellant was prejudiced thereby. 

2. Criminal Law §§ 44, 81a- 
Ordinarily a motion for continuance on the ground of a want of time for  

counsel for accused to prepare for trial is addressed to the sound discre- 
tion of the trial judge, and his ruling thereon is not subject to review 
except upon a showing of gross abuse of discretion. 

3. Criminal Law 9 8la:  Constitutional Law 8 34a- 
Constitutional rights of one accused of crime cannot be granted or with- 

held by the court as  a matter of discretion, and therefore claim of depriva- 
tion of such rights raises a question of law which must be considered and 
determined upon appeal. 

4. Constitutional Law § 34d- 
A defendant has the constitutional right to be represented by counsel 

whom he has selected and employed, and in prosecutions for capital felo- 
nies the court has an inescapable duty to assign counsel t o  a person unable 
to employ one. Constitution of N. C., Art. I, sec. 11; XIV Amendment to 
the Federal Constitution. 

5. Same: Criminal Law § 44- 
The constitutional guarantee of the right of counsel requires that  the 

accused and his counsel shall be afforded a reasonable time for  the prepa- 
ration of his defense. 

6. Criminal Law 8 44- 

Continuances are not favored and ~ u g h t  not to be granted unless the 
reasons therefor are fully established, and therefore an application for a 
continuance should be supported by a n  affidavit showing sufficient grounds 
for the motion. G.S. 1-176. 
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7. Same: Constitutional Law $j 34d-Record held not to  show that defend- 
an t  was prejudiced by denial of motion for continuance. 

Trial of defendant charged with capital offense was set for the afternoon 
following the appointment of counsel for him by the court. Counsel moved 
for a continuance on the ground of insufficient time to prepare the defense 
and suggested that defendant should have an examination with a view of 
determining his mental state. Counsel gave no specific reasons for the 
assertion they had bad inadequate time to prepare the defense, did not 
suggest that defendant was without sufficient mental capacity to undertake 
his defense, and did not state that they contemplated seeking his acquittal 
on the ground of insanity. Witnesses were few and resided in the neigh- 
borhood, and no complicated factual or legal questions were involved. 
H e l d :  The record fails to show that the requested continuance would have 
enabled defendant and his counsel to obtain additional evidence or other- 
wise present a stronger defense, and therefore upon the record the denial 
of the motion was not prejudicial. 

8. Criminal Law 5 57b- 
Motion for a new trial for newly discorered evidence may be made in 

the trial court a t  the next succeeding term after the case is certified down. 

APPEAL by prisoner, Seth Gibson, Jr . ,  from Rousseau, J., and a jury, 
a t  September Term, 1948, of GASTON. 

The  indictment alleged that  on 5 September, 1948, the prisoner perpe- 
trated the capital felony of rape upon a "female child under the age of 
twelve years" contrary to G.S. 14-21. H e  was arrested the same day, and 
indicted on the morning of 13  September, 1948, which was the opening 
day of the term. Immediately after the return of the indictment, the 
presiding judge found tha t  the accused was not able to employ counsel, 
and appointed attorneys to defend him. After he had consulted with his 
counsel, the prisoner was arraigned and entered a general plea of not 
guilty, and the case was set for trial a t  two o'clock on the afternoon of 
the following day, i .e.,  14  September, 1948. 

After the arraignment and before the trial, counsel for the accused 
moved orally for a continuance of the trial to a subsequent term. The 
record entry pertaining thereto is as follows : 

"Counsel for  defendant: We are moving for a continuance in the case 
on the grounds: First, that  we haven't had ample time to prepare the 
case; second, that  after conferring v i t h  the defendant we feel that he 
should be examined by a competent physician, and that  due to the fact 
tha t  he doesn't have any money the Court should order this examination. 
H e  should have a thorough examination. Any doctor will probably want 
to observe him over a period of two days. Court:  Do you want i t  con- 
tinued for any other witnesses than a doctor? Counsel for defendant: 
H i s  father has laryngitis. We might be able to hear him and we might 
not. Solicitor: You don't make any contention that  this defendant 
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doesn't know right from wrong? Counsel for defense: I do, a t  times. 
Court : Xotion denied. Counsel for defendant : Exception. Defendant's 
Exception No. 1. Court : Let the record show that counsel for defendant 
were appointed by the Court on the morning of September 13, 1948, and 
that this action was set for trial at  2 :00 p.m. the afternoon of September 
14, 1948." 

Trial proceeded according to schedule. The State offered testimony of 
a compelling nature tending to establish the matters set out in this para- 
graph. The prisoner, an adult man, enticed the prosecutrix, a small girl 
about ten years of age, into woods in or near Cramerton, and raped her, 
seriously lacerating her vaginal tissues and causing much hemorrhage. 
The prosecutrix made outcry at once and was carried to physicians, who 
observed her torn and bleeding state, and expressed opinion that i t  re- 
sulted from forcible penetration. Officers of the Sheriff's department 
arrested the prisoner in Gastonia some hours after the offense, and found 
blood and semen on the dothing he wore at  the time. When apprehended, 
the prisoner was sober and sensible. Shortly thereafter, he confessed to 
sexual intercourse with the prosecutrix, and piloted officers to the spot 
in the roods where the assault took place. 

The prisoner testified in substance that he suffered from a periodical 
amnesia on the day named in the indictment, and did not know where he 
was or what he did. Cross-examination indicated, however, that the 
memor. of the accused was rather reliable with respect to events at other 
times and places. 

His father testified that he was not normal in that he was addicted to 
brooding and the use of aspirin and "Standback." 

The jury found the prisoner "guilty of rape as charged in the bill of 
indictment." The court refused to set aside the verdict, and entered judg- 
ment that the prisoner suffer death by the administration of lethal gas in 
conformity to the statute, G.S. 15-187. Thereupon the prisoner appealed 
to this Court. 

At forney-General Nc,Tfz~llan and Assis fan f d f forneys-General Brufon, 
Rhodes, and Noody for the State. 

0. A. Warren and W .  J .  Allran, Jr., for prisoner, appellant. 

E ~ v r s ,  J. The sole basis for the demand of the prisoiler for a new 
trial is that the court erred to his prejudice in refusing a continuance of 
the case. 

While the circumstances lend some color to the argument that trial was 
had in the court below with regrettable dispatch, Tve must perform our 
function as an appellate court with due regard for the fundamental and 
indispensable rule that the record must not only show error, but also that 
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the appellant was prejudiced thereby. S. v. Phillips, 227 N. C. 277, 41 
S. E. (2) 766; S. v. Cogdale, 227 N.  C. 59,40 S. E. (2) 467; S. v. Perry, 
226 N. C. 530,39 S. E. (2) 460; S. v. Hart, 226 N .  C. 200, 37 S. E. (2)  
487; S. v. Smith, 226 N. C. 738,40 S. E. (2) 363; S. v. Bullins, 226 N .  C. 
142, 36 S. E. (2) 915; S. v. Walls, 211 N .  C. 487, 191 S. E. 232; S. v. 
Jones, 206 N. C. 812, 175 S. E. 188. -4s Chief Justice Stmy so well said 
in  the famous case of S. v. Beal, 199 N.  C. 278, 154 S. E. 604: "The 
foundation for the application of a new trial is the allegation of injustice 
arising from error, but for which a different result would likely have 
ensued, and the motion is for relief upon this ground. Unless, therefore, 
some wrong has been suffered, there is nothing to relieve against. The 
injury must be positive and tangible, and not merely theoretical." 

Ordinarily a motion for a continuance on the ground of a want of time 
for counsel for accused to prepare for trial is addressed to the sound dis- 
cretion of the trial judge, and his ruling thereon is not subject to review 
on appeal in the absence of circumstances showing that he has grossly 
abused his discretionary power. Relevant decisions compel the conclu- 
sion that an abuse of discretion has not been made manifest in the case 
a t  bar. S. v. Henderson, 216 N.  C. 99, 3 S. E .  (2) 357; S. v. Godwin, 
216 N .  C.  49, 3 S. E .  (2d) 347; 8. c. Whitfield, 206 N.  C. 696, 175 S. E. 
93; S. z7. Sauls, 190 N .  C. 810, 130 S. E .  848; S. v. Burnett, 184 N .  C .  
783,115 S. E. 57. 

But the prisoner does not rest his contention that prejudicial error 
occurred on the trial solely on the proposition that the court grossly 
abused its discretionary power in refusing to continue the trial of the 
case to a subsequent term. He  asserts with much earnestness that the 
denial of his motion for a continuance deprived him of his constitutional 
right of representation by counsel. Since the constitutional rights of an 
accused cannot be granted or withheld by the court as a matter of discre- 
tion, this claim of the prisoner raises a question of law, which must be 
considered and determined. 8. v. Farrell, 223 3. C.  321, 26 S. E. (2) 
322. 

Both the State and Federal Constitutions guarantee to every man the 
right to be represented in criminal prosecutions by counsel whom he has 
selected and employed. N. C. Const., Art. I, see. 11 ; U. S. Const., Amend. 
X I V ;  U. S. ex rel. Mills v. Ragen, 77 F.  Supp. 15. Besides, a state 
court has an inescapable duty to assign counsel to a person unable to 
employ one when such person is charged with a capital felony. S. v. 
Hedgebeth, 228 N.  C. 259, 45 S. E. (2) 563; S. v. Farrell, supra; Wil- 
liams v. Kaiser, 323 U. S .  471, 89 L. Ed. 398, 323 U. S. 471; Powell v. 
Alabamn, 287 E. S. 70, 77 L. Ed. 171, 53 S. Ct. 55, 84 A. L. R. 527. 

The right of representation by counsel is not intended to be an empty 
formality. As the Supreme Court of Georgia declared in Blac7cman v. 
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State, 76 Ga. 288 : "This constitutional privilege would amount to noth- 
ing if the counsel for the accused are not allowed sufficient time to prepare 
his defense; it would be a poor boon indeed. This would be 'to keep the 
word of promise to our ear and break i t  to our hope.' " Hence, i t  has 
become an established principle of jurisprudence that the constitutional 
guaranty of the right of counsel requires that the accused and his counsel 
shall be afforded a reasonable time for preparation of his defense. S. v. 
Farrell, supra; S. v. Whitfield, supra; 22 C. J .  S., Criminal Law, section 
478. 

When all is said, this appeal presents this precise problem: Does the 
record affirmatively show that the presiding judge denied the prisoner and 
his counsel a reasonable time in which to prepare the defense by ruling 
him to trial instead of continuing the cause? This question must-be 
answered in the negative. S. v. Whitfield, supra; Avery v. Alabama, 308 
U. S. 444, 84 L. Ed. 377, 60 S. Ct. 321. 

As a general rule, continuances are not favored, and ought not to be 
granted unless the reasons therefor are fully established. Commonwealth 
v. Miller, 289 Mass. 441, 194 N. E. 463. I n  the nature of things, the 
ruling on a motion to continue must be based on matters called to the 
judge's attention at  the hearing of the motion previous to trial on the 
merits. For  this reason, i t  is desirable that an application for a continu- 
ance should be supported by an affidavit showing sufficient grounds for 
the continuance. Indeed, the relevant statute contemplates that this is 
to be done. G.S. 1-176; 8. v. Banks, 204 N. C. 233, 167 S. E. 851. 

Here, the prisoner did not undertake to support his oral motion for a 
continuance by affidavit or other proof. Moreover, the suggestions of his 
counsel did not indicate the existence of any substantial reason for the 
reqwsted postponement beyond the natural reluctance of the accused to 
face immediate trial on so serious a charge. The action involved no 
complicated factual or legal questions. Witnesses were few, and resided 
in the neighborhood. For aught that appears in the record to the con- 
trary, counsel had full opp~rtuni ty  to consult with the prisoner, to inves- 
tigate the case, to interview witnesses, and to secure the attendance of 
witnesses at  the trial. While they advised the court in a general way 
that they had not had ample time to prepare the defense, they gave no 
specific reasons for the assertion, and did not intimate that they had not 
fully acquainted themselves with both the law and the facts of the case. 

What was said in United States v. Nierstheimer, 166 F. (2) 87, is perti- 
nent here. "In a capital case the court should not move so rapidly as to 
ignore or violate the rights of the defendant to a fair trial. Ko  standard 
length of time must elapse before a defendant in a capital case should 
go to trial. Each case, and the facts and circumstances surrounding it, 
povides its own yardstick. There must not be a mere sham proceeding 
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or idle ceremony of going through the motions of a trial. However, 
courts do not deny due process just because they act expeditiously. The 
law's delay is the lament of society. Counsel must not conjure up defenses 
when there are none. Continuances to investigate and the subpoenaing 
of witnesses are matters that counsel must consider. I f  no witnesses are 
suggested or information furnished that  would possibly lead to some 
material evidence or witnesses, the mere failure to delay in order to inves- 
tigate would not be, in and of itself, a denial of due process." 

I t  is true counsel hinted that the court ought to  order the examination 
of the accused by a competent physician with a view to determining his 
mental state. The court might well have heeded this suggestion, but 
nothing in the record discloses that its failure to do so prejudicially 
affected the right of the prisoner to a fa i r  trial. When this matter was 
presented for consideration, counsel did not advise the court that accused 
was without sufficient mental capacity to undertake his defense or that  
they contemplated seeking his acquittal upon the ground of insanity. 
Furthermore, no showing or suggestion was made that medical evidence 
on this point was not already available, or that an  effort to procure such 
testimony by other means had been made and had resulted in failure. I t  
is worthy of note that  the presiding judge declined to set aside the verdict 
a t  the end of the trial after he had had full opportunity to see and hear 
the prisoner on the stand and evaluate his mental condition. 

I n  homely metaphor, counsel asked to go fishing without submitting any 
substantial reason for believing there were any fish in the pond. d contin- 
uance ought to be granted if there is an  apparent probability that i t  will 
further the ends of justice. Consequently, a postponement is proper 
where there is a belief that  material evidence will come to light and such 
belief is reasonably grounded on known facts. But a mere intangible 
hope that something helpful to a litigant may possibly turn up affords no 
sufficient basis for delaying a trial to a later term. 8. c. Madison, 49 
W. Va. 96, 28 S.  E. 492. 

A painstaking consideration of the record engenders a somewhat firm 
conviction that counsel for the prisoner suffered from the lack of any 
substantial defense rather than from any scarcity of time. Be their zeal 
for their client's cause ever so great, advocates cannot make brick with- 
out straw. I t  all comes to this : the record fails to show that the requested 
continuance mould have enabled the prisoner and his counsel to obtain 
additional evidence or otherwise present a stronger defense. 

The conclusion that no prejudicial error appears on the record compels 
an  affirmance of the judgment. Nerertheless, a word of caution may not 
be altogether beside the mark. Justice must not fall into Scylla in seek- 
ing to avoid Charybdis. The prompt trial of criminal actions is to be 
encouraged. But  in  keeping clear of the law's delays, courts should not 
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try cases w i t h  such speed as  t o  raise a suspicion t h a t  "wretches h a n g  tha t  
jurymen m a y  dine." 

A h u m a n  l i fe  is  a t  stake. Counsel f o r  the  prisoner stated on the  argu- 
ment  here t h a t  they  h a d  some tangible hope of unearthing mater ial  evi- 
dence tending t o  show t h e  insani ty of their  client. I f  the i r  endeavor i n  
this respect proves frui t ful ,  they m a y  present such testimony to t h e  court 
below a t  the  first cr iminal  t e rm af te r  1 January ,  1949, on a motion for  a 
new t r ia l  f o r  newly discovered evidence. S. v. Dunheen, 224 N. C. 738, 
32  S. E. (2)  322;  8. v. Edwards, 205 N. C. 661, 172  S. E. 399;  8. v. 
Casey, 201 N, C. 620, 1 6 1  S. E. 81. I n  the  meantime, they a r e  a t  l iberty 
to  app ly  t o  t h e  Governor f o r  a n y  necessary s tay of execution. 

I n  the  t r i a l  below, we find i n  l a w  
N o  error. 

BILLIE WRIGHT, BY HIS NEXT FRIEND, J. M. WRIGHT, v. J. BEATTY 
WRIGHT. 

(Filed 24 November, 1948.) 

1. Automobiles § 24d- 
Where an invitee of the driver is riding in the automobile with the knowl- 

edge and consent of the owner, the owner is liable on the principle of 
respondeat superior for injury to the invitee proximately caused by the 
negligence of the driver. 

2. Automobiles § 24 Me--- 
Testimony that  a taxicab driver had his minor son in the cab with him 

and that  the employer owner saw the son in the car and knew the driver 
was about to make a business trip, is sufficient to take the question to the 
jury as  to whether the employer owner acquiesced in the child's riding as  
a nonpaying passenger. 

3. Automobiles 19- 

The duty which the owner owes to an invitee or guest is that of ordi- 
nary care. 

4. Parent and Child 3 b  

The rule that  a minor child may not recover against his father for negli- 
gent injury does not preclude the child from recovering from the father's 
employer on the principle of respondeat superior for negligence committed 
by the father a s  employee, and a fortiori the employer comes under the 
rule when the negligence arises out of a breach of special duties and obliga- 
tions to the public existing by reason of the business in which he is 
engaged. 
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5. Automobiles 8 24a: Principal and Agent § 10- 

The owner of a taxicab is under duty of observing due care in its opera- 
tion of which duty he cannot divest himself by employing another to oper- 
ate the automobile in the prosecution of his business, and the owner will 
be held liable for the negligence of the driver in such instance under the 
principle of qui facit per alium, facit per se. 

6. Parent and Child 5 3b-- 
Recovery by an infant on the principle of resporldeat superior against his 

father's employer for injury resulting from the father's negligence does not 
permit recovery by the minor against his father indirectly, since any action 
brought by the employer against the father would not be upon the prin- 
ciple of subrogation to the minor's right but for breach of the agency con- 
tract by the father in not observing the requisite standard of faithfulness 
owed the employer. 

PLAINTIFF'S appeal from Net t l e s ,  J., March-April Term, 1948, CLEVE- 
LAND Superior Court. 

Horace  K e n n e d y  for plaint i f f ,  appel lant .  
D. 2. N e w t o n  for de fendan t ,  appellee. 

SEATVELL, J. Plaintiff, a six-year-old boy, sues by his next friend to 
recover damages for a personal injury sustained by reason of the negli- 
gence of the driver of a motor vehicle owned by the defendant, and at  the 
time used in the business of transporting passengers by taxicab. The 
operator of the taxicab, employee of defendant, was the child's father. 
The father is not joined as.a party to the action. 

The child was not a paid passenger. The complaint describes him as 
an invitee, with the knowledge and consent of the defendant owner. 

Denials in the answer raised issues as to defendant's liability and the 
plaintiff proceeded with evidence. The defendant offered none. 

The appeal is from a judgment of nonsuit on defendant's demurrer a t  
the conclusion of plaintiff's evidence. This evidence consisted entirely 
of the testimony of the father, driver of the taxicab, with photographs 
and exhibits relating to the injury. 

The witness testified that he had been driving for the defendant, who 
owned a fleet of cabs, eight or ten months, operating from a taxicab stand 
in Shelby. He explained that the child's mother worked at night in a 
textile plant, and he had been carrying the child with him on numerous 
occasions, at  times when he went in to check up with defendant, and that 
the boy was with him in the car on the night of the injury. 

On the issue of negligence the evidence, i n t e r  alia,  tends to show that 
the taxicab was not equipped with adequate brakes, and that the brakes 
did not respond at all to the attempted application, causing the car to go 
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out of control and into collision with the curb and a telephone pole, caus- 
ing the injury. The driver, at the time, had been following a truck which 
he attempted to pass, and was endeavoring to avoid an automobile coming 
from the opposite direction. The evidence was legally sufficient to be 
submitted to the jury on the question of negligence; and the injury to 
the child, as disclosed by the evidence, was of a serious and permanent 
nature. 

The evidence critically bearing on the status of the plaintiff as invitee 
we quote verbatim : 

"On May 17, 1947, at  night, my little son Billie was in the car 
with me. That was not the first time he had been with me. I had 
before this had him in my cab and driven him with the knowledge of 
J. Beatty Wright, but I cannot say as to the exact number of occa- 
sions I had done this, but he was with me several times when I went 
to check up with Mr. Beatty Wright, and Mr. Wright saw my son 
in  the car with me. On May 15th, Mr. Beatty Wright came by the 
service station, and we were sitting around the station and I asked 
what time was i t  and he said five past twelve, and I said I had a trip 
to the American Grill to get some people and bring them back to 
town; it was to Fred Hoppes' place I was going to carry them to, and 
he said, "I am going in and go to bed, . . ." 

and on cross-examination : 

"I certainly had an accident that night of May 15; the policemen 
have the dates, and I swear that i t  was on the night of May 15, and 
I was working for Mr. Wright a t  that time, and i t  was on Monday 
night; and my child did not pay to ride in the cab and I had him 
with me because my wife mas working on the third shift and I was 
over in Shelby and I had a trip to Kings Mountain and I wanted my 
child to spend the night with me. Mr. Beatty Wright had never told 
me that I could carry my child in the cab, and had not told me not to 
pick up anyone but a paid passenger; he never had told me that he 
wanted pay for my child riding in the cab with me, but I do know 
that he saw the child in the cab with me that night, for my child was 
in- the seat, leaning over against me." 

Our inquiry is narrowed to the question whether there was, in this, 
evidence in behalf of the plaintiff sufficient to engender an inference that 
he was, at  the time of the injury, an invitee, with the knowledge and con- 
sent of the defendant owner; and whether, although in fact such invitee, 
he is in position, as son of the negligent operator of the car, to invoke 
the law against the defendant on the principle of agency and responded 
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superior; or to put it conversely-whether the defendant to whom the 
negligence of the employee is imputed as a matter of public policy, or as 
an agent through whom the employee was acting, may avail himself of the 
immunity from suit extended to the father as a defense against his own 
liability. 

1. I t  does not require the express permission of the owner to constitute 
a passenger an invitee, or guest, nor does i t  require express authority, 
either general or specific, given the driver in charge of a taxicab to carry 
a nonpaying passenger as such invitee or guest. Knowledge and consent 
are ordinarily held sufficient to raise the inference. The owner acquiesces 
in a situation which he does not seek to avoid when the opportunity is 
afforded. 

"The owner need not have expressly invited the passenger to ride in the 
automobile so long as he knew of and acquiesced in the passenger's pres- 
ence." Schwartz, Trial of Automobile Cases, sec. 373, p. 490. "Where 
the passenger is riding in the machine with the knowledge and consent of 
the owner, and he is injured through the driver's negligence and without 
fault on his own part, he may recover from the owner.'' Ibid., sec. 388. 

Our own decisions are in accord. I n  Russell v. Cutshall, 223 N .  C. 353, 
26 S. E. (2) 866, after stating the rule that the owner is not liable for 
negligent injury to a mere invitee of the driver, we find it stated: "The 
particular nature of the employment, or the circumstances existing at the 
time, or acquiescence on the part of the employer may create an exception 
to the general rule," citing F r y  v. Utilities Co., 183 N. C. 281, 111 S. E. 
354; Hayes v. Creamery, 195 N .  C. 113, 141 S. E .  340. We underscore 
the part of the opinion pertinent to the facts under review here. Whether 
it be an exception to a general rule, or expressed as an independent rule, 
where the invitee is riding with the knowledge and consent of the owner 
the latter is liable, on the principle respondeat superior for injury proxi- 
mately caused by the negligence of the driver. Fry  v. Utilities Co., supra; 
Hayes v. Creamery, supra. 

Counsel for the plaintiff point out that the evidence tends to show that 
the driver, in going in to "check up" personally with the defendant, had 
the boy with him in the car, and that on the night of the injury he was in 
the car and that defendant saw him leaning over against him; and knew 
he mas about to make a business trip. 

We are not prepared to say that the evidence was insufficient to make 
consent and acquiescence a jury matter. 

The measure of the duty which the owner owes an invitee or guest is 
that of ordinary care. Fry  v. Utilities Go., supra; Hayes v. Creamery, 
supra; 5 d m .  Jur., Automobiles, sec. 230, citations under n. 9. 

2. The appellee argues that the plaintiff is barred from maintaining 
the suit because the negligence which proximately caused the injury was 
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that of the father, against whom no action can be maintained; and cites 
in support of that position Small v. iVorrison, 185 N.  C. 577, 118 S. E. 12. 

Since Small v. Morrison presents an entirely different situation from 
that obtaining in the case under review-there the father was joined in 
the action,-we must assume that appellee is arguing for extension of the 
doctrine which precludes the child from suing the father for tort so as to 
cover all actions attempted to be brought by the child against other parties 
for the reason that the action arose out of the negligence of the father. 
This defense, unsuccessfully interposed in Dunlap v. Dunlap, 150 A. 
905, 71 A. L. R. 1055, is there formulated by the proponert : '90 recovery 
can be had for damages resulting from an injury to a defendant (sic) 
minor, caused by the father's negligence." (The injured party was plain- 
tifl'. ) 

I n  Small v. Morrison the question of agency and respondent superior 
with which we now deal was not involved. The master-servant relation 
was absent, the father acting independently, and not in a dual capacity. 
I n  that case the minor plaintiff sued the father and an insurance company 
in which the latter held an indemnity policy which required as a condition 
precedent to recovery that a judgment should first be obtained against the 
insured and execution issued thereon. The suit failed because such judg- 
ment against the father could not be obtained. Chief Justice Stacy, mrit- 
ing the opinion for the Court, laid down the rule that an unemancipated 
minor child living as a member of the family may not maintain an action 
against the father for tort (including negligent injury). That is the law 
in this jurisdiction; but i t  is not the question now before us; and the con- 
clusion we have reached does not bring us into disagreement or dishar- 
mony with that holding, or in conflict with the precedent. 

The great weight of authority is against the position taken by the 
appellee. Schuberl v. Schubert Wagon Co., 249 N .  Y .  253, 164 N. E. 42, 
64 A. L. R. 293 ; Poulin v. Graham, 102 Qt. 307, 147 A. 698 ; LeSage v. 
LeSage, 224 Wis. 57, 271 N. W. 369; Hensel 2.. HenseZ Yellow Cab, 209 
Wis. 489, 245 N. W. 159; JIcLaurin v. McLaurin Furniture Co., 166 
Miss. 180, 146 So. 877; Chase v. New Haven Waste Naterial Corp., 111 
Conn. 377, 150 A. 107, 68 A. L. R. 1497; Dunlap v. Dunlap, supra; Mi- 
Lady Cleaners v. JfcDaniel, 235 Ala. 469, 179 So. 908, 116 A. L. R. 639; 
dnno. 68 A. L. R. 1500 ; 39 Am. Jur., Parent and Child, see. 91 ; Prosser 
on Torts, 909; Restatement, Agency, see. 217. Some of the cited cases 
deal with suits brought by the ~vife against the employer of the husband; 
many of them deal with suits brought by minor children against the 
employer of the father; but no matter on ~vhat  domestic relation the im- 
munity from action is predicated. or on what identical or differing philos- 
ophy i t  is based, the decisive principle is idenical : The personal immunity 
from suit because of the domestic relation does not extend to the employer 
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so as to cancel his liability or defeat recovery on the principle respondeat 
superior  when the injury was inflicted by the servant acting as such. 

While the cited cases do not confine the principle to instances in which, 
because of the nature of the business, a special duty of the employer is 
involved, and we do not intend so to confine it, it is proper to point out 
that in the instant case the defendant was engaged in a business of service 
to the public in which such special duties were involved and a fortiori  
should come under the rule. We quote from 35 Am. Jur., p. 980, sec. 549, 
which we think presents the universal rule : 

"It is well-settled law that an  employer who, by reason of his call- 
ing or the business in which he is engaged, owes special legal duties 
and obligations to the public or to those with whom there exists some 
contractual relation cannot shirk or evade such special duties and 
obligations by committing its performance to another; he is bound 
absolutely to perform the obligation, and he is liable for a failure to 
do so in any respect whereby injury results to others, whether such 
failure results from negligence or from the wilful, wanton, or crim- 
inal conduct of the employee or agent to whom the duty has been 
committed. Being bound to do the act or perform the duty, if he 
does i t  by another the employer is treated as having done it himself." 

I n  this instance the employer, in prosecution of the business in which 
he was engaged, committed to his agent, the driver of the taxicab, not 
only the function of mechanical transportation but the duty of observing 
due care, which was primarily his own and of which he could not divest 
himself, although, under the necessity of the business, he exercised it 
through another. 

The law which puts the master's hand on the steering wheel does not 
find its sole support in a fictional device by which public policy is created 
and adjusted to a felt need of society and expressed in juristic forms; it 
is grounded more securely on the doctrine of agency,-the principle 
applied in countless instances since that doctrine was first developed,- 
the fundamental principle, the "alter ego," and, in this instance, the con- 
structive presence of the principal; " Q u i  facit  per a l ium,  facit per se," 
which in Schuber t  v. Schuber t  W a g o n  Co., supra,  Just ice  Cardozo, speak- 
ing to this branch of the subject, freely but pungently translates into 
the maxim, "He who acts through another acts b y  himself." 

The suggestion that suit against the master might by indirection accom- 
plish that to which the rule denies direct action, should the master sue 
his negligent employee, is answered in Schuber t  v. Schubert  W a g o n  Co., 
supra,  from which we have quoted so copiously, where it is observed that 
any action brought against the employee would not be on the principle of 
subrogation, that is by virtue of the minor's right, but for breach of the 
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agency contract  and  not  observing the  requisite s tandard of faithfulness 
"in respect t o  t h e  duty" owed t o  the  master. 

T h e  precise point is  one of first impression here, bu t  f a r  f rom new i n  
t h e  grea t  network of jurisdictions wi th  which we work  i n  common t o  
achieve a better balanced a n d  more perfect jurisprudence. Text  writers 
a n d  authori t ies  which we a r e  accustomed to consult a n d  which review the  
en t i re  field of decided cases a r e  uniform i n  presenting the  r u l e  as  we con- 
ceive i t  to  be. 35 Am. Jur.,  Master  a n d  Servant,  see. 543, p. 974;  39 Am. 
Jur . ,  P a r e n t  and  Child, see. 91, p. 737 ; Prosser on Torts,  Hornbook Ed., 
see. 99, p. 909 ; Restatement, Agency, see. 217 (b) ; see also, Restatement, 
Vol. 2, sec. 489, Famil ies  of Servants. 

Adopting w h a t  we believe the  better reasoned view, a n d  the  one more 
consonant w i t h  sound public policy, we conclude t h a t  t h e  Superior  Cour t  
was i n  e r ror  i n  nonsuiting plaintiff's case, a n d  the  judgment  t o  t h a t  effect 
i s  reversed t o  the  end t h a t  there m a y  be a t r i a l  upon t h e  merits. 

Reversed. 

JOHN J. RlcILROT v. AKERS MOTOR LINES, INC.. a x ~  WADE D. 
PHILEMON. 

(Filed 24 November, 1948.) 

1. Automobiles 3 24 f.i e- 
Evidence offered by plaintiff tending to show that the employer sent the 

employee in the employer's truck on an errand requiring about an hour's 
time, that  the employee accomplished the mission and then drove the truck 
on several exclusively personal trips, and that the accident in suit occurred 
while the employee was driving the truck on one of the personal trips, some 
eight hours after he had been sent on the mission, is held to justify nonsuit 
on the issue of respondeat superior. 

2. Automobiles § 23b- 

Where the owner has knowledge, actual or imputable, that the driver is 
unfit at the time the vehicle is entrusted to him, the owner will be liable 
fo r  the negligence of the driver, but in order for the principle to apply 
there must be evidence of actual or constructive knowledge on the part 
of the employer that the driver was incompetent, reckless or was addicted 
to excessive and habitual use of liquor. 

3. Automobiles § 24Me-Evidence held insufficient f o r  jury on issue of 
negligence of employer i n  entrusting operation of t ruck  to employee. 

Evidence tending to show that  a t  the time the employer hired the em- 
ployee causing the injury the employer made a perfunctory investigation 
which failed to discover that the employee had been conricted of drunken- 
ness and drunken driving. but that the employee had driven for the em- 
ployer for  eight months without evidence of accident or drinking or addic- 
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tion to intoxication, and that on the occasion in question the employee 
appeared sober when the truck R-as entrusted to him for a mission but that 
he had had one drink of whiskey, without the knowledge of defendant's 
manager or anyone in authority, two hours prior to the time he was 
directed to drive the truck, and that the accident in suit occurred some 
eight hours thereafter while the employee was on a purely personal mis- 
sion is held insufficient to be submitted to the jnry on the issue of the 
negligence of the employer in entrusting the operation of the truck to the 
employee. 

APPEAL by defendant Akers Xotor Lines, Inc., from Pat ton ,  Special 
Judge, April Term, 1948, of MECKLENBURG. . Reversed. 

This was an action to recorer damages for injury to  plaintiff's person 
and property alleged to hare  been caused by the negligence of the defend- 
ants in the operation of a motor truck. 

Plaintiff's automobile was struck by the corporate defendant's truck 
which mas then being driven by defendant Philemon, an  employee. The  
collision occurred on a four-lane highway some four miles north of Char- 
lotte about 8 :30 or 9 p.m. 24 December, 1945. The surface of the high- - 
way was slick from ice and sleet, and plaintiff's automobile had skidded 
and stalled, partially obstructing two lanes of the highway. By a flash- 
light, warning was given approaching automobiles. Defendant Philemon 
drove his co-defendant's truck without turning or slackening speed against 
plaintiff's automobile causing serious injury. I t  was alleged Philemon 
failed to keep proper lookout, drove a t  excessive speed, and was under 
the influence of intoxicating liquor. Philemon filed no answer. 

Plaintiff alleged that  a t  the time of the collision Philemon was driving 
for the Akers Motor Lines, Inc. (hereinafter called the defendant) in 
the scope of his employment, and further that  the defendant was negli- 
gent in that  i t  employed this man and retained him in its service as a 
truck drirer  when it knew or by investigation should have knoum he was 
not a fit person to drire a truck, and that  on the occasion conlplained of 
defendant negligently directed Philemon to drive a truck on the qtreets 
and highways when i t  knem or should have known that  he was under the 
influence of intoxicants and not in condition to operate a motor vehicle. 

Defendant admitted ownership of the truck, and that  Philemon mas in 
its employ, but denied that, a t  the time, he was operating the truck in 
the course of its business and averred that  he was using i t  solely for his - 
own purposes, and the defendant denied the allegations as to the unfitness 
of Philemon as a truck driver, or that  on this occasion i t  knem or had 
reason to know that  he had taken anything to drink. 

On the trial the daintiff  offered the defendant's admission of owner- 
ship of the truck and employment of Philemon, and also introduced evi- 
dence in support of its allegations as to the negligent operation of the 
truck by Philemon. One witness, who was a t  the scene of the collision, 
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noticed the odor of alcohol on Philemon's breath, and a policeman testi- 
fied in his opinion he was under the influence of intoxicants, though upon 
what he based his opinion was not stated. Plaintiff offered evidence from 
criminal court records that Philemon before his employment by defend- 
ant had been convicted of several offenses, including drunkenness, drunken 
driving, and in one instance larceny. Plaintiff then offered the adverse 
examination of Philemon and that of the Dispatcher and Assistant Dis- 
patcher of the Akers Motor Lines, Inc. From these it appeared that at  
the time of Philemon's employment in April 1945 the late war was still 
heing waged, and that motor freight carrying was an essential industry 
and employment handled through the U. S. E. S. ; that Philemon applied 
through this agency and was sent to defendant; that he was asked about 
drinking and replied that he drank when he wished but not when on duty 
-"did not work drunk." Philemon gave as reference his father and the 
City of Charlotte for which he had worked. d phone conversation with 
an official elicited response that he was a careful driver, but this was 
denied by the city official. Criminal records were not checked, nor was 
it customary to do so in investigating the fitness of prospective employees. 
The adverse examination of Philemon offered by plaintiff tended to show 
that he was employed to drive a pick-up truck in Charlotte and its en- 
virons, collecting and delivering freight, and had been so employed for 
eight months. On the morning of December 24th) due to weather condi- 
tions and the season, all work on part of the numerous employees of de- 
fendant had ceased by 11 :30. One of the drivers had a quart of whiskey 
and this was consumed by all the drivers, fifteen in number, in the drivers' 
room. Philemon took one drink. Due to previous potations an off-duty 
driver named Ratchford became intoxicated, fell down some steps and cut 
his head. Being informed of this, the defendant's manager directed 
Philemon to take Ratchford home in his truck and return. This would 
have consumed not more than an hour. Philemon put the man in his 
truck and set out. There was no freight in the truck. The manager on 
his way home, about 12 o'clock, saw this truck apparently on its return 
proceeding along the street in the direction of defendant's terminal. 
Philemon's statement was that after he took the man home he did not take 
the truck in, but rode around town, and then went out in the country to 
his aunt's place and went hunting; then came back to Charlotte and went 
home where he remained until 8 o'clock. Then with his brother, sister, 
and brother-in-law in the truck with him he was driving again out to his 
aunt's when the'collision occurred. He  had had nothing more to drink 
since the drink he had that morning. True, he pleaded guilty to driving 
drunk, but that was because he had been sitting around the courthouse 
for so long trying to get the case heard, he paid the fine to get it off. He  
had been told by the manager, after taking the man home, to take the 
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truck back and put it in the yard. The drink he had taken was about 
two hours before the manager told him to take the truck out. R e  was not 
intoxicated. He was not certain that the manager came in the drivers' 
room at all, though the whiskey bottle was not where i t  could be readily 
seen but was on the floor. 

Issues were submitted to the jury and answered as follows : 
"1. Was the plaintiff injured, and his automobile damaged, by the 

negligence of the defendant Philemon in the operation of a truck of the 
defendant Akers Motor Lines, Inc., as alleged in the complaint? 

"Answer : Yes. 
"2. I f  so, was the defendant Philemon, at  the time and place of the 

plaintiff's injury and damage, operating said truck within the scope of 
his employment and in the furtherance of the business of the defendant 
Akers Motor Lines, Inc., as alleged in the complaint? 

"Answer : Yes. 
"3. Was the plaintiff injured, and his automobile damaged, by reason 

of the negligence of the Akers Motor Lines, Inc., in entrusting the opera- 
tion of said truck to said Philemon, as alleged in the complaint? 

"Answer : Yes. 
"4. What damages, if any, is the plaintiff entitled to recover by reason 

of his personal injuries 1 
"Answer : $7,500.00. 
"5. What amount is the  lai in tiff entitled to recover by reason of the 

damage to his automobile 1 
"Answer : $400.00." 
From judgment on the verdict, defendant Akers Motor Lines, Inc., 

appealed. 

R a l p h  V .  R i d d  and Rob inson  & Jones  for p l a i n t i f ,  appellee. 
S m a t h e r s ,  S m a t h e r s  & Carpenter  for de fendan t ,  appellant.  

DEVIN, J. That the injuries of which plaintiff complained were caused 
by the negligence of the defendant Philemon in the operation of the motor 
truck of the corporate defendant was not denied. But the effort of the 
plaintiff to hold Philemon's employer, the defendant ,4kers Motor Lines, 
Inc., responsible for his negligence encountered serious opposition. The 
plaintiff in the first place alleged that the truck at  the time of and in 
respect to the transaction complained of was being drivep by Philemon in 
the course of the corporate defendant's business, and within the scope of 
his employment. I n  order to support this allegation by proof plaintiff 
was under necessity of using in evidence the adverse examination of 
Philemon and that of two other employees of defendant Motor Lines. 
From this evidence i t  is apparent that at  the time of the injury Philemon 
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was not about his employer's business but engaged in activities and pur- 
poses of his own entirely apart therefrom. I n  violation of his instructions 
to take the truck out for a particular purpose, requiring not more than an 
hour, and then return it to defendant's yard, Philemon used the truck 
solely for his own pleasure and purpose, without the knowledge or con- 
sent of the employer, and not in furtherance of its business. There was 
a total departure from the employer's business and the work he was 
instructed to perform. The evidence was insufficient to support recovery 
on the theory of respondeat superior. Rogers v. Black Mountah, 224 
N .  C. 119, 29 S. E. (2)  203; Walker v. Manson, 222 N .  C.  527, 23 S. E. 
(2)  839 ; Creech v. Linen Service Corp., 219 N.  C. 457, 14 S. E. (2) 408 ; 
McLamb v. Beasley, 218 N.  C. 308 , l l  S. E. (2)  283; Parrott v. Kantor, 
216 N.  C .  584, 6 S. E. (2) 40; Liverman v. Cline, 212 N. C. 43, 192 S. E. 
849; Martin v. Bus Line, 197 N .  C.  720, 150 S. E. 501. 

The plaintiff, however, sought recovery against the corporate defendant 
upon another principle. He  alleged that the defendant had knowingly, 
or without due investigation, employed an unfit person to drive its truck 
on the highway, and particularly on the occasion complained of, had 
directed such driver to operate the truck on the highway when it had 
reason to know that he was then under the influence of intoxicating liquor. 
The issue submitted without objection on this point presented the single 
question, "Was the plaintiff injured and his automobile damaged by 
reason of the negligence of the Akers Motor Lines, Inc., in entrusting the 
operation of said truck to said Philemon as alleged in the complaint?" 
The allegation was that defendant "knew or in the exercise of due care 
should have known that Philemon was under the influence of intoxicants" 
at  the time the truck was entrusted to him on 24 December, 1945. No 
other issue on any other phase of the pleadings or proof was presented by 
the plaintiff to the court or by the court submitted to the jury. The proof 
offered by the pIaintiff on the quoted issue was that Philemon had had one 
drink of whiskey two hours before he was directed to drive the truck, and 
that this was without the knowledge of the defendant's manager who gave 
the direction or of anyone in authority. Philemon asserted he was not 
intoxicated at  the time. The plaintiff offered evidence that Philemon 
had previous to his employment by defendant been convicted of drunken- 
ness and drunken driving, and that the one under whom he worked at his 
last employment by the City was not asked about him, though defendant's 
witness testified that inquiry was made and favorable response elicited. 
But there was no evidence of Philemon's unfitness or delinquency during 
the eight months preceding the injury, though his conduct during that 
time had been checked in due course by the defendant. Plaintiff seemed 
to have based his case on the theory that defendant had entrusted the 
operation of its truck on this occasion to one whom it knew or should have 
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known was under the influence of intoxicants. The evidence offered is 
insufficient to sustain this view. 

Unquestionably liability on the part of the owner of a motor vehicle 
may arise from his entrusting the operation of the vehicle to one who is 
incompetent to drive it, or who is known to be reckless, or is intoxicated, 
or from known habit is likely to become intoxicated. Williamson v. 
Eclipse Motor Lines, 145 Ohio St. 467, 168 A. L. R. 1356; Crowell v. 
Duncan, 145 Qa. 489, 50 A. L. R. 1425 ; Fisher v. Fletcher, 191 Ind. 529, 
22 A. L. R. 1392; 5 Blashfield Cyc. Auto. Law, 63. But knowledge on 
the part of the owner that the driver sometimes drank to excess but was 
not intoxicated when put in possession of the automobile was held in 
Fisher v. Fletcher, supra, insufficient to invoke this rule. I t  seems fairly 
deducible from the decisions in this and other jurisdictions that the prin- 
ciple of the liability of the owner based upon his knowledge of the unfit- 
ness of the driver is applicable where there is evidence of a known habit 
of intoxication (Nicholson Construction Co. v. Lane, 177 Tenn. 440) ; 
or addiction to intoxicants (168 A. L. R. 1375); or likelihood of the 
driver becoming intoxicated (Grier v. Grier, 192 N. C. 760, 135 S. E. 
852) ; or that he is given to the habitual and excessive use of liquor 
(Taylor v. Caudle, 210 N.  C. 60, 185 S. E. 446). Liability depends upon 
the knowledge or imputable knowledge of the owner of the driver's unfit- 
ness at  the time the vehicle is entrusted to him. Tyree v. Tudor, 183 
N.  C. 346, 111 S. E. 714; Shorter v. Cotton Jlills, 198 N.  C. 27, 150 
S. E. 409; Grier v. Grier, supra; Harrison v. Carroll, 139 F.  (2) 427, 
50 A. L. R. 1450 (Annotation). I n  the case at  bar the defendant's inves- 
tigation of the fitness of Philemon as a truck driver at  the time he was 
employed in April 1945 was rather perfunctory, but from plaintiff's evi- 
dence it appears that he drove this truck regularly in defendant's service 
for eight months, during which time his conduct was under observation, 
without evidence of accident or of drinking or addiction to intoxication. 
Nor is there evidence that when Philemon was directed to drive the truck 
24 December, 1945, his appearance indicated he was intoxicated or had 
been drinking. One of the witnesses whose examination was offered by 
plaintiff testified Philemon "acted sober." 

No injury occurred on this occasion while Philemon was performing 
the duty assigned him by the defendant, nor was the evidence such as to 
show that the injury complained of, which occurred some eight hours 
later, was under the circumstances probable (Robertson v. Aldridge, 185 
N.  C. 292 (296)) 116 S. E. 742) ; or T V ~ S  likely to occur (Reich  v. Cone, 
180 N. C.  267, 104 S. E. 530; Hazves v. Hnynes, 219 N. C. 535, 14 S. E. 
(2d) 503) ; or could reasonably have been foreseen when the truck was 
entrusted to Philemon for a temporary specific purpose. Lee v. Uphol- 
stery Co., 227 N.  C. 88, 40 S. E. (2)  688 ; Grier v. Grier, supra. 
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F o r  t h e  reasons stated, we conclude t h a t  the evidence was insufficient t o  
w a r r a n t  submission of the 2nd and  3rd issues t o  the  jury, and t h a t  the  
motion of defendant Akers  Motor  Lines, Inc., fo r  judgment of nonsuit 
should have been allowed. T h e  judgment below is  

Reversed. 

V. T. JAMES v. HARRY N. SUTTOK, CHIEF BUILDING INSPECTOR OF THE CITY 
O F  CHARLOTTE, AND THE CITY O F  CHARLOTTE, A MUPI'ICIPAL CORPO- 
RATION. 

(Filed 24 November, 1945.) 

1. Municipal Corporations 5 37- 
The power of the governing body of the City of Charlotte to zone, both 

under the ordinance and the statute, is non-delegable, and therefore the 
municipal Board of Adjustment has no power to authorize a type of busi- 
ness or building prohibited by the municipal zoning ordinance. G.S. 
160-172 et seq. 

2. Same- 
The municipal zoning ordinance in question provided that  only structures 

intended "to be used in whole or in part for any of the following specified 
purposes" should be erected or altered, and then gave in succeeding sections 
those enterprises which were permitted and those which were prohibited. 
Held: The language "to be used in whole or in part" is controlling, and the 
ordinance does not require that  property be used exclasively for the pnr- 
poses specifically authorized in order to be permitted. 

3. Same--Proposed use of premises held not  prohibited by zoning ordinance 
and  board of adjustment should determine petition on  the  merits. 

Petitioner sought a building permit for the erection of a candy factory 
and a candy retail sales room. The zoning ordinance in question permitted 
the erection of buildings in the zone to be used in whole or in part for 
retail of articles manufactured on the premises provided such use was not 
injurious to adjacent premises by reason of the emission of dust, fumes, 
smoke, etc. Held: The enterprise is not prohibited by the ordinance, and 
the Board of Adjustment should determine the application on its merits 
upon the basis of the good faith of petitioner's intmtion to w e  a substan- 
tial part of the structure for retail sales, and as  to whether the manufae- 
ture and wholesale marketing of candy would be injurious to adjacent 
premises or in conflict with the general intent and pnrpose of the ordinance. 

APPEAL by respondents f r o m  Coggin, Special J ud,qc, J u n e  E x t r a  Term, 
1948, MECKLENBURQ. 

Pe t i t ion  f o r  wr i t  of certiorari to  review a n  order of the Board  of 
Adjustment  of the  ci ty  of Charlotte. 

I n  J u n e  194'7 the  city of Charlot te  adopted a comprehensive zoning 
ordinance covering al l  property within i ts  corporate limits. This ordi- 
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nance creates districts designated as B1 districts. The uses to which prop- 
erty in a B1 district may be subjected are defined as follows: 

"SECTION V-BUSINESS 1 DISTRICT 
"(A) USES 

'(Within any B1 district, as indicated on the Building Zone Map, only 
buildings, structures, or land intended or designed to be used in whole or 
in part for any of the following specified purposes shall be erected or 
altered : 

"(I) RESIDENCE 2 USES 
('Any use permitted in Section I V  of this ordinance shall be permitted 

in B1 Districts. 

"(11) OTHER USES 

"(a) (RETAIL BUSINESS) Commercial billboards or advertising 
signs. Restaurant. Hand Laundry, with five (5) or less employees. Ice 
delivery station. Shop for making articles to be sold at  retail on the 
premises. Any other enterprise for profit, for the convenience and service 
of, a ~ d  dealing directly with and immediately accessible to the ultimate 
consumer, and being an enterprise not mentioned as prohibited in a B2 
District and not injurious to adjacent premises or occupants thereof by 
reasons of the omission (sic) of dust, fumes, smoke, odor, or noise." 

Subsections b, c, and d are not material to the question presented. 
Petitioner owns a lot in Charlotte, purchased in 1944, located at 

1543-45 West Trade Street, in a B1 district as designated in the ordi- 
nance. On 26 February 1948, he applied to the building inspector for a 
permit to build a candy factory on said lot. The building inspector 
declined to issue the permit and he appealed to the Board of Adjustment. 
The appeal was heard 2 March, and the Board, by resolution, sustained 
the building inspector and denied the building permit. Thereupon the 
petitioner applied to the Superior Court for a writ of certiorari which 
was issued 26 April 1948. 

At the hearing on the appeal before the Board of Adjustment, it was 
made to appear to the Board that ~et i t ioner  desired to construct a build- 
ing on his lot to be used as a candy factory and a candy retail sales room; 
that he would employ eight to ten people; and that from 15% to 20% of 
the candy manufactured would be sold at retail on the premises and the 
balance wholesale; and the Board found these to be the facts. 

When the cause came on for hearing in the court below, it was made 
to appear to the court by admission of counsel that the Board denied peti- 
tioner's application for a building permit for the reason it believed itself 
without legal power to grant the same. The court, being of the opinion 
the Board of Adjustment is vested with authority to permit a noncon- 
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forming use and therefore acted under an erroneous conception of the 
law, vacated the order of the Board and remanded the proceeding to the 
Board for a new hearing. The respondents excepted and appealed. 

J .  Spencer  Bel l  a n d  G u y  T .  Carswell  for petit ioner appellee. 
J o h n  D. S h a w  for respondent  appellants.  

BARNHILL, J. The court below was in error in concluding that the 
Board of Adjustment possesses authority to permit a nonconforming use 
to be made of property zoned under the city of Charlotte zoning ordi- 
nance. The power to zone is conferred upon the governing body of the 
municipality. G.S. 160-172 et  seq. That power cannot be delegated to 
the Board of Adjustment. Hence it has no power either under the statute 
or under the ordinance to permit a type of business or building prohibited 
by the ordinance, for to do so would be an amendment of the law and not 
a variance of its regulations. We so held in Lee  v. Board  of A d j u s t m e n t ,  
226 K. C .  107, 37 S. E. (2)  128, and we adhere to that decision. 

But on this record the petitioner does not seek a permit to erect a 
nonconforming building or a building for a nonconforming use. He pro- 
poses to use the building in part for the retail sale of candy "dealing 
directly with and immediately accessible to the ultimate consumer" and 
the proposed business is not one "mentioned as prohibited in a B2 Dis- 
trict." 

The ordinance does not restrict the buildings within a B1  district to 
use for the retail sale of merchandise only. They must be used "in whole 
or in part" for one of the specified purposes or for the sale of merchan- 
dise directly to the ultimate consumer. 

We find nothing in the ordinance which can be construed to indicate 
that the governing body of Charlotte intended to prohibit a combination 
candy factory and retail sales plant in a B1 district or to characterize such 
business as objectionable per se when erected and maintained in such 
district. Indeed, shops to be used in whole or in part for making articles 
to be sold at retail on the premises are expressly permitted. I f  i t  intended 
to restrict B1  districts to businesses engaged exclusively in the retail 
sale of merchandise, as the Board seems to have concluded, i t  failed to 
use language sufficient to accomplish that purpose. The language "to be 
used in whole or in part" contained in Section V of the ordinance is con- 
trolling. 

Whether the additional use for the manufacture and wholesale rnarket- 
ing of candy will be '(injurious to adjacent premises or occupants thereof 
by reasons of the omission (sic) of dust, fumes, smoke, odor, or noise" or 
is a variance in conflict with the general purpose and intent of the ordi- 
nance and does violence to its spirit is for the Board to decide. 
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T h e  cause must be remanded to the  Board  of Adjustment  f o r  a hear ing  
on the  meri ts  of the application. I f  i t  finds as a fact  tha t  the  petitioner 
intends in good f a i t h  t o  use a substantial p a r t  of the  proposed building 
f o r  the  retai l  sale of candy, then  it is  f o r  the Board  to  decide whether 
the  additional use f o r  the  manufacture and market ing of candy a t  whole- 
sale is, under  all  the  circumstances, i n  accord with the  ordinance. I f  so, 
the  permit  should be granted. 

T h e  court  below is  directed t o  enter  i ts  order i n  accord with this opin- 
ion and t o  t h a t  end the  cause is  

Remanded. 

GOULD MORRIS ELECTRIC COMPANY v. ATLANTIC FIRE 
INSURANCE CO. 

(Filed 24 November, 1948.) 
1. Insurance § 43& 

A policy insuring specified goods while in transit "against loss or dam- 
age directly caused by . . . collision of the conveyance on which the goods 
are  carried . . . derailment, overturning of trucks or collapse of bridges," 
is held to cover damage to the topmost articles on the load protruding 
above the top of the truck resulting when the articles collided with an over- 
head concrete bridge under which the truck was driven. 

2. Insurance 8 43a- 
If a policy of insurance prepared by insurer is reasonably susceptible to 

two interpretations, the one imposing liability, the other excluding it, the 
former is to he adopted and the latter rejected. 

3. Insurance § 43& 
Where a policy insures against loss or damage to a cargo of goods while 

in transit, the enumeration of the methods by which loss or damage usually 
occurs will not be construed as  a limitation of liability when such construc- 
tion is contrary to the mutual intent of the parties as gathered from the 
language of the instrument as  a whole. 

4. Contracts § 8- 

The heart of a contract is the intention of the parties, which is to be 
ascertained from the expressions used. the subject matter, the end in ~ i e w ,  
the purpose sought, and the situation of the parties a t  the time. 

APPEAL by plaintiff f r o m  Edmundson, Special Judge, A p r i l  Term, 
1948, of WAKE. 

Civil action to  recover on contract of insurance. 
T h e  plaintiff, desiring to  t ransport  a t ruck load of water  heaters f rom 

Nashville, Tenn., to  Raleigh, N. C., on or  about 4 November, 1947, ap- 
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plied to the defendant for insurance to protect the cargo against loss or 
damage while in transit. 

On the face of the policy appears the following: 
"Trip Transit Policy 

"Atlantic Fire Insurance Company 
('Amount $2500.00 . . . Premium $25.00 
"In consideration of the stipulatioils herein named . . . 
1. "Does insure Gould Morris Electrical Co. . . . on shipment of law- 

ful goods and merchandise consisting principally of water heaters . . . 
2. "This insurance attaches from the time the goods or merchandise 

leave . . . initial point of shipment and covers continuously thereafter 
while in  due course of transit until safely delivered . . . 

3. "This policy insures . . . 
"Against loss or damage directly caused by fire, lightning, cyclone, 

tornado . . . collision of the conveyance on which the goods are carried 
. . ., derailment, overturning of trucks or collapse of bridges." 

After the pleadings were filed, the parties agreed upon the facts and 
submitted the case to the court for determination without the intervention 
of a jury. 

I t  is stipulated : That the cargo of 26 electric water heaters, packed in 
crates, was loaded on plaintiff's open-body truck; that four of the t o p  
most heaters protruded above the top of the truck, and that plaintiff's 
employees took a tarpaulin, which was no part of the truck, and covered 
the cargo by tying i t  to the body of the truck. And further, that while 
in transit, the truck was driven under an overhead concrete bridge and 
the four topmost heaters, covered with the tarpaulin, were damaged to the 
extent of $215.48 when they collided with the under side of the bridge. 

The court being of opinion that the policy in suit did not cover the 
stipulated damage or loss, entered judgment dismissing the action, from 
which the plaintiff appeals, assigning error. 

Harris & P o e  f o r  plaint i f f ,  appel lant .  
J .  L. E m a n u e l  for de fendan t ,  appellee.  

STACY, C. J. I n  the court below, and here, the parties have selected 
the proper construction of the phrase "collision of the conveyance on 
which the goods are carried" as the battleground of debate and the crucial 
question for decision. 

While this language, standing alone and strictly construed, might limit 
liability to a collision of the conveyance itself and not extend to a collision 
of the load on the truck, as held below, we regard the interpretation too 
restrictive under all the terms of the policy. 
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I n  the first place, the policy is a single "Trip Transit Policy," which 
within itself implies protection to the property while in transit on the 
particular trip. The purpose of the policy was to insure the cargo, not 
the truck, while in transit from Nashville, Tenn., to Raleigh, N. C, 
ZTndoubtedly the plaintiff thought it had such insurance. 

Secondly, it insures against loss or damage to specific items of property, 
ie., water heaters, and not against loss or damage to goods or merchan- 
dise generally. Thus, the parties knew, from the amount of insurance 
and the character of the shipment, that, in all probability, portions of 
the cargo would extend above the top of the truck. 

Thirdly, whether the enumeration of the usual causes of loss or damage 
in the third paragraph of the policy was intended as enlargements or limi- 
tations on the liability declared in the first two paragraphs is not alto- 
gether clear. Hence, the construction favorable to the insured and con- 
sistent with the purpose for which the policy was issued becomes per- 
tinent. Jones v. Casualty Co., 140 I?. C. 262, 52 S. E. 578. 

Policies of liability insurance, like all other written contracts, are to 
be construed and enforced according to their terms. I f  plain and unam- 
biguous, the meaning thus expressed must be ascribed to them. But if 
they are reasonably susceptible of txo  interpretations, the one imposing 
liability, the other excluding it, the former is to be adopted and the latter 
rejected, because the policies having been prepared by the insurers, or by 
persons skilled in insurance law and acting in the exclusive interest of 
the insurance company, it is but meet that such policies should be con- 
strued liberally in respect of the persons injured, and strictly against the 
insurance company. Roberts v. Ins. Co., 212 N. C. 1, 192 S. E. 873, 
113 A. L. R. 310; Underwood v. Ins. Co., 185 N.  C.  538, 117 S. E. 790; 
Bray v.  Ins. Co., 139 N. C. 390, 51 S. E. 922; Bank v. Ins. Co., 95 U. S. 
673. 

Here, the policy on its face insures against loss or damage to the cargo 
while in  transit, and the enumeration of the methods by which loss or 
damage usually occurs was intended primarily as a description of the 
ordinary ways and means of sustaining loss or damage, rather than a limi- 
tation of liability. That such was the mutual intent and within the con- 
templation of the parties is readily gathered from the language of the 
instrument as a whole. Jones v. Realty Co., 226 N. C. 303, 37 S. E. (2) 
906. The heart of a contract is the intention of the ~ a r t i e s ,  which is to 
be ascertained from the expressions used, the subject matter, the end in 
view, the purpose sought, and the situation of the ~ a r t i e s  at  the time. 
Jones v. Casstevens, 222 N. C. 411, 23 S. E. (2)  303. 

The above interpretation finds support in a t  least two cases where 
similar policies were .under consideration, one a Michigan case, C. & J .  
Commercial Driveway, Inc., t i .  Fidelity & Guaranty Fire Corp., 258 
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Mich. 624, 242 N. W. 789, and the other a Pennsylvania case, Burks  
County Const. Co. v. Alliance Ins. Co., 162 Pa .  Sup. 153, 56 A. (2 )  338. 

The cases cited in  support of a contrary view, one a Nebraska case, 
Barish-Sanders Motor Co. v. Firemen's Fund Ins. Co., 134 Neb. 188, 
278 N. W. 374, and the other a Massachusetts case, Mendelsohn v. Auto- 
mobile Ins. Co., 290 Mass. 228, 195 N. E.  104, are distinguishable by 
reason of variant clauses or factual differences. But, if not, a conflict in 
the authorities results which gives added emphasis to the suggestion that  
a n  ambiguity in  a written contract should be inclined against the party 
who prepared the writing. TVilkie v. Ins. Co., 146 N .  C. 513, 60 S. E. 
427. 

On  the record as submitted, the judgment should have been for the 
plaintiff. 

Reversed. 

OLIVER D. LANDIS r. SAM GITTLIN, T/b  GITTLIN CHARLOTTE BAG 
COMPANY. 

(Filed 24 November, 1948.) 
1. Evidence § 37- 

Where notice to produce certain designated documents is served on de- 
fendant in time for defendant to procure and produce the documents at 
the trial, defendant cannot complain of the admission of secondary evi- 
dence in proof of their contents upon his f a i l ~ ~ r e  to produce the documents. 

2. Appeal and Error § 39e- 
Any error in the admission of evidence 01-er objection is cured by the 

later admission of like testimony of the same witnesses without objection. 

3. Evidence §§ 37, 41- 
Testimony by plaintiff as to statements he had made to defendant as to 

the contents of certain documents, which defendant did not deny, is not in- 
competent either as secondary proof of the written instruments or under 
the hearsay rule. 

APPEAL by defendant from Coggin, Special Judge, June  Term, 1948, 
MECRLENBURG. N O  error. 

Civil action to recover commissions alleged to be due 'under a sales 
agency contract. 

On 19 November 1945 the defendant, by written agreement, constituted 
plaintiff selling agent for defendant "and all its subsidiaries" with author- 
i ty to  "sell a line of cotton wrappers to the Textile Mills, for  and on 
behalf of the Gittlin Charlotte Bag Company and all its subsidiaries." 
The written contract does not specify the terms of the employment. 
Instead, i t  is devoted almost entirely to prorisions binding plaintiff not to 
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enter into the employment of any other person or corporation "in any 
business within the Southeastern United States." 

Plaintiff alleges that there was a contemporaneous oral agreement 
supplementing the written contract by the terms of which defendant 
agreed to pay him a commission of 5% ('on all sales that he made, or on 
any orders that were sent in direct to the defendants from a customer 
whom plaintiff had secured." He  alleges further that he procured the 
Spartan Mills as a customer; that it sent in reorders in an amount suffi- 
cient to entitle him to $1250 in commissions; that other customers pro- 
cured by him sent in reorders upon which he is entitled to commissions in 
the amount of at least $1000; and that defendant has failed and refused 
to pay said commissions now due him. 

The defendant, in his answer, admits the written and oral contracts, 
but alleges that the oral contract was '(to pay plaintiff commission on 
orders secured, received and forwarded to defendant by plaintiff." H e  
does not deny that the alleged reorders were sent in and receired by it as 
alleged, but denies that he agreed to pay any commission thereon or is 
indebted to plaintiff in any amount by reason thereof. 

I n  the trial below, issues were submitted to and answered by the jury 
as follows : 

"1. By the terms of the contract between the plaintiff and defendant, 
was the plaintiff to receive commissions for re-orders sent directly to the 
defendant by the purchaser, as alleged in the plaintiff's complaint? 

'(Answer : Yes. 
"2. What amount, if any, is the defendant indebted to the plaintiff 1 
"Answer : $1,250.00." 
From judgment on the rerdict defendant appealed. 

G. T .  Carswell  and W a r r e n  C. S t a c k  for p la in t i f  appellee. 
Wm. M. Nicholson and  Por ter  B. B y r u m  for defendant  appellant.  

BARNHILL, J. This cause was called for trial on 7 June 1948. Prior 
thereto, on 4 June, plaintiff had served on defendant notice to produce 
at  the trial certain specifically designated orders received from Spartan 
Mills and orders received from certain other mills. When he was called 
upon at the trial to produce these invoices pursuant to the notice, defend- 
ant declined to do so on the grounds the orders were at the home office in 
Newark, N. J., and the notice to produce allowed insufficient time for the 
production thereof. The court ruled the notice sufficient and held that 
defendant's failure to produce rendered secondary evidence thereof com- 
petent. I n  this there was no error. 

These were the original records concerning the subject matter of the 
action. Plaintiff had long before called defendant's attention thereto as 
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the basis of his claim. Defendant at  no time denied their existence or the 
substance of their contents. I f  he did not have them available a t  the 
tr ial  in support of his defense, he cannot now complain that the court 
permitted secondary evidence in proof of their contents. 

Furthermore, plaintiff was permitted to give in evidence the number, 
date, and quantity vf each reorder he contends was sent in by the Spartan 
Mills. The admission of this evidence from the same witness without 
objection cured the former error, if error i t  was. Bryant v. Reedy, 214 
N. C. 748, 200 S. E. 896; L~onard  r .  Insurance Co., 212 X. C.  151, 193 
S. E. 166; 11fcClnmroch v. Ice Co., 217 X. C .  106, 6 S. E. (2)  850; Daris 
v. Dacis, 228 K. C. 48. 

The plaintiff was permitted to testify concerning the contents of in- 
voices which were not produced. But his testimony in respect to the 
contents of these invoices was offered in the form of statements made by 
him to the defendant. H e  told the defendant he had been to Spartan 
Mills and had been shown the reorders and he gave defendant detailed 
information as to their contents which defendant did not deny. This 
testimony was not incompetent either as secondary proof of written in- 
struments or under the hearsay rule. 8. v. Dilliard, 223 N .  C .  446, 27 
S. E. (2 )  85. I t  was admissible without proof of prior notice to produce 
the  original orders. 

I11 the final analysis, this case was essentially one of fact. The plain- 
tiff offered eridence of an  oral contract to pay him 570 commissions on 
all reorders sent in by c u s t o n l e ~  secured by him. H e  likewise offered 
testimony of reorders from the Spartan Mills sufficient in amount to 
entitle him to commissions in the sum of $1,250. The defendant did not 
a t  any time deny the amount of these reorders. H e  was content to deny 
the contract to paT commissions thereon. 

The jury, in a trial free from error, has rendered its verdict on the 
conflicting testimony in favor of the plaintiff. The verdict and the judg- 
ment thereon must be sustained. 

h'o error. 

LOTTIE B. TOWNSEND v. CAROLIKA COACH COMPANY, a CORPORATIOZ. 

(Filed 24 November, 1945.) 
1. Process 3 8a- 

I t  is not required that a person in this State who receives money for a 
foreign corporation in the course of business must be an employee or agent 
of the corporation in order for service of process on such person to be effec- 
tive. G.S. 1-97 (1). 
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It  is not required that the designation of persons as agents for the pur- 
pose of service of process on foreign corporations must be factually agents 
or employees of the corporation provided the statutory designation of 
process agents has reasonable relevancy to the end sought. 

PLAINTIFF'S appeal from Pless, J., April Term, 1988, CABARRUS Supe- 
rior Court. 

Plaintiff instituted this action to recover damages for a personal injury 
and for loss of property, including baggage and personal belongings, and 
for mental suffering, anxiety, and discomfort and humiliation in conse- 
quence of said loss. 

Service (the validity of which is now questioned) was made in at- 
tempted compliance with G.S. 1-97, which in terms provides: 

"Service by copy.-The manner of delivering summons in the 
following cases shall be as hereinafter stated : 

"1. I f  the action is against a corporation, to the president or other 
head of the corporation, secretary, cashier, treasurer, director, man- 
aging or local agent thereof. Any person receiving or collecting 
money in this state for a corporation of this or any other state or 
government is a local agent for the purpose of this section. Such 
service can be made in respect to a foreign corporation only when i t  
has property,' or the cause of action arose, or the plaintiff resides, 
in this state, or when it can be made personally within the state upon 
the president, treasurer or secretary thereof." 

For want of answer, judgment by default and inquiry was rendered 
by the Clerk of the Superior Court of Cabarrus County. The cause stood 
for hearing on the inquiry of damages at  January Term, 1948. The 
Presiding Judge ruled that plaintiff could not recover except for loss of 
baggage and wearing apparel, and for expenses incurred in an effort to 
recover same. Thus a restricted issue as to damages was submitted and 
answered in the sum of $676.00, and judgment rendered therefor. 

Thereafter the defendant moved to set aside the verdict and judgment 
for want of service of summons on the defendant, and the motion was 
heard before Pless, J., at  April Term, 1948, at  which time the judgment 
was set aside. 

The facts are found in the Judgment and Order made on that date : 

"This cause coming on to be heard, and being heard at the April 
Term, 1948, of the Superior Court of Cabarrus County, North Caro- 
lina, before J. Will Pless, Jr., Judge Presiding, upon the motion of 
the defendant to set aside the default judgment, the verdict and final 
judgment, after hearing the matter the Court finds as a fact that a t  
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the time of the purported service of summons, Mrs. Pearl Miller was 
engaged in the sale of tickets at  the Union Bus Station in Concord, 
selling tickets for the defendant bus line as well as others, and that in 
that capacity she received money for the said tickets. The Court 
further&& as a fact that Mrs. Miller was not in the direct employ 
of the defendant Coach'Company, but that she was employed by 
George Huffstetler and M. E. Newton, trading as Concord Bus Sta- 
tion, who acted as lessees of the bus station, operated it, furnished 
all the usual services to the public necessary and incident to the sale 
of tickets, handling baggage, and the general objects usually per- 
formed at bus stations. The Court further finds as a fact that the 
moneys received by Mrs. Miller in her capacity as an employee of the 
lessee partnership were turned over by it to the defendant Coach 
Company; that the defendant Coach Company paid to the partner- 
ship an amount equal to 10  per cent of the receipts for the sale of 
tickets as compensation for their services. The Court further finds 
that Mrs. Miller was not in the direct employment of the Coach 
Company, and that her employment or discharge was within the 
exclusive authority of the lessee partnership. The Court further 
finds that, in addition to the sale of tickets, Mrs. Miller, when neces- 
sary, supervised the transfer of baggage and shipments being han- 
dled by both bus companies, but that she was the employee of Huff- 
stetler and Newton, lessees of the station, who had the primary duty 
of furnishing such service. 

"Cpon all the facts found and as a matter of law, the Court con- 
cludes that Mrs. Miller was not the employee of the Carolina Coach 
Company, and was not a person upon whom process directed to the 
Carolina Coach Company could be legally served; whereupon the 
Court sets aside the service of process, the default judgment before 
the Clerk, the verdict and the final judgment in this cause. 

T p o n  the announcement by the Court of the ruling setting aside 
the service of process, the defendant says that i t  has entered a general 
appearance and does not wish to put plaintiff to the expense of insti- 
tnting a new action, and will, if given time, file pleadings in the 
cause. The Court then in its discretion allowed the defendant 30 
days within which to file answer or otherwise plead." 

The plaint,iff appealed. 

R. W .  Blnckwelder  for plaint i f f ,  appellant.  
Arch 7'. ,477e11 and E. T .  B o s f ,  Jr., for d e f e v d m t ,  appellee. 

SEAWELL, J. The defense challenges the validity of the service of 
summons on Nrs. Miller, who sold tickets over the defendant's lines and 
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collected the money for the same, and individually supervised the hand- 
ling of baggage, on the ground that she was the employee of Huffstetler 
and Newton, lessees of the Bus Station, who furnished all the facilities 
and service to the public necessary and incident to the sale of tickets; and 
that the moneys collected by her were received in her capacity as an 
employee of the lessee partnership rather than the defendant, and were 
turned over by them to the defendant. To put it succinctly, the defense 
reads into the statute what they contend is necessarily implied,-"any 
person receiving or collecting money in this state for a corporation (and 
employed thereby)," etc., will constitute an agent on whom service may 
be made. To put it more plainly, the defendant contends that the ~ ~ o r d  
"for" as used in the statute implies direct employment and not mediate 
action through the interposition of another employment to which the 
receiver of the money is accountable. 

The statute was intended to facilitate service on a corporation which 
functions only through its officers and agents ; and not only to proride for 
service near at hand when officers of a corporation, domestic or foreign, 
may reside at  a great distance, but to resolve any doubt as to who might 
be validly served. Here the setup xould defeat the purpose of the statute, 
if the theory of the appellee is correct, by return to a still greater con- 
fusion-to determine what member of the lessee agency to which the bus 
station and its ticket selling and coach securing activities have been 
farmed out is a fair target for the sheriff. 

The power of the Legislature to establish categories pro hac vice not 
known to the glossary in that relation, when done in reasonable relevancy 
to the end sought, is unquestioned. The Secretary of State is, factually, 
not the agent of any foreign corporation who may be affected by service 
made upon him; and there need be in fact no factual agency or employ- 
ment relation between the ticket seller at the bus station and the defendant 
company in order that she might be declared service agent by statu- 
tory definition. The question is only one of construction and statutory 
intent. 

The question is not free from plausibilities pro and con. But we think 
no harm can come to corporations in like situation with the defendant in 
giving the statute its more liberal construction as a remedial measure, and 
we are persuaded that the phraseology justifies this conclusion. Railroad 
v. Cobb, 190 N. C. 3.75, 129 S. E. 828; Pardue v. Absher, 174 N.  C. 676, 
94 S. E. 414; Copland v. Telegraph Co., 136 N. C.  11, 48 S. E. 501. 

We hold the service valid, and the judgment to the contrary is reversed. 
This is without prejudice to the right of the defendant to move to set 
aside the judgment for excusable neglect, if so advised. 

Reversed. 
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R. E. PARKER AXD WIFE, MRS. R. E. PARKER, v. FIRST-CITIZESS BAXK 
& TRUST COJIPANY, ADMIXISTRATOR OF THE ESTATE OF A. G. STEVENS, 
DECEASED. 

(Filed 24 November, 1948.) 
1. Sales § ll- 

Where the cash sale of an automobile and transfer of title is effected 
upon receipt of a cheek from the purchaser. as  between the parties. the 
check is conditional payment and the transfer of title is conditioned upon 
collection of the check, and upon the dishonor of the check no title passes 
and the property remains the property of the sellers. 

2. Principal and  Agent § 4- 

Death of the principal terminates the authority of the agent. 

3. Trover and Conversion § 1- 

TJnauthorized sale of property of another constitutes a conversion, and 
the owner may elect to  sue for the recovery of the specific property or he 
may ratify the sale and sue to recover the 11rocreds thereof, unless es- 
topped. 

4. Executors and  Administrators § + 
Plaintifis' intestate gave a check for the purchase price of an a~itomsbile 

am1 authorized his agent to resell it. Intestate died before the check was 
presented for payment and prior to the resale by his agent. Held: Title to 
the car never passed and the administrator receiving the proceeds of the 
resale with notice holds same in trust for the owners, and such slim was 
never the property of intestate or his estate, and is not liable for the debts 
of the estate or cost of administration. 

APPEAL by  defendant  f rom Harris, J., March  Term, 1948, WAKE. N O  
error .  

Civil action to  recover proceeds of sale of automobile. 
O n  16 J u n e  1947, plaintiffs offered f o r  sale a t  Mann's Publ ic  Auction 

their  1947 Studebaker  automobile. A. G. Sterens became the  purchaser. 
H e  gave his check i n  the  sum of $1,825, d rawn on the  defendant bank, in  
payment  of the  purchase price and the certificate of tit le mas transferred 
and  assigned to him.  

O n  1 7  J u n e ,  S te rens  sent the  automobile to  H i g h  P o i n t  f o r  resale. On 
t h a t  d a y  a t  1 0  :30 a.m., he  committed suicide. La te r  i n  the d a y  his  agent, 
Wi lbur  Sanders, sold the automobile i n  H i g h  P o i n t  f o r  $1,870 cash. 

O n  1 8  J u n e .  plaintiffs presented the Stevens check to defendant hank 
f o r  pauvment, which payment  was refused. T h e  check has  not  been paid. 

O n  1 9  Jnne ,  defendant, having qualified as  administrator  of the estate 
of Stevens, demanded of Sanders  the  proceeds of the  sale of the  automo- 
bile made  i n  H i g h  Point ,  and was paid $1,853.05, representing the sale 
price, less costs. 
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The plaintiffs instituted this action to recover $1,853.05, the amount 
received by defendant as the proceeds of the sale of said automobile. 
When the cause came on for hearing, the court below submitted appro- 
priate issues and gave the jury peremptory instructions thereon in favor 
of plaintiffs. The jury answered the issues as instructed. From judg- 
ment on the verdict, defendant appealed. 

Arch T .  Allen and T .  Lacy Williams for plaintif appellees. 
Will iam 1'. Ilatch for defendant appellant. 

BARNHILL, J. The sale of the autonlobile to defendant's intestate being 
a cash transaction, payment of the purchase price by check constituted 
a conditional payment and, as between the parties, transfer of title was 
conditioned upon the payment of the check by the bank upon which it was 
drawn. As the check was dishonored and not paid, no title passed to the 
purchaser. The property remained the property of the plaintiffs. Hay- 
worth v. Insurance Co., 190 N .  C.  757, 130 S. E. 612, and cases cited; 
Dewey v. Margolis, 195 N.  C. 307, 142 S. E. 22; Lumber Co. u. Hay-  
worth, 205 N. C. 585, 172 S. E. 194; South v. Sisk,  205 N .  C. 655, 172 
8. E. 193; Barksdale v. Banks, 206 Bla. 569, 90 So. 913; A'ational Bank 
of Commerce v. R. R., 46 N. W. 342 ; Lee v. Marion Nu t .  Bank,  166 S.  E. 
148, rehearing, p. 160; Thomas v. Insurance C'o., 104 F. (2) 480; Ratliff 
I). Insurance Co., 269 S. W. 546; Alcohol Co. v. Harger, 31 A. (2) 27; 
Birmingham v. Rice Bros., 26 N .  W .  (2) 39; First National Bunk v. 
Grifin, 120 P. 595 ; Clark v. Hanzilton Diamond Co., 284 P. 915 ; Towey 
v. Esser, 24 P. (2)  853; Manget v. Bank,  149 S.  E. 213; 55 C. J .  579; 
46 A. J. 644; Vold on Sales, 167, 174; Waite on Sales, 2d Ed., 283. See 
also Anno., 31 A. L. R. 578 and 54 A. L. R. 526, where numerous cases 
are cited. 

The authority of the agent of the purchaser to resell the automobile 
terminated at  the death of his principal. Restatement of Law, Agency, 
sec. 120; 2 A. J. 52. Resale by him after the death of his principal con- 
stituted a conversion of plaintiffs' property. By reason of this conver- 
sion, plaintiffs had the election of either one of two remedies. They could 
sue to recover the specific property or they could ratify the sale and sue 
to recover the proceeds thereof. 18 A. J. 163. 

As the plaintiffs transferred and delivered to the purchaser the certifi- 
cate of title to the automobile and thus placed him and his agent in the 
position of apparent owners, i t  may be that they are estopped to pursue 
the property itself and recover it from the last vendee. Be that as it may, 
the defendant, who merely stands in the shoes of its intestate, received 
the proceeds of the sale with notice and holds the fund for the use and 
benefit of plaintiffs. Woodbury v. Nu-Enamel Corp., 215 N. C. 790, 
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1 S. E. (2) 5 6 6 ;  Porter v. Alexander, 1 9 5  N.  C. 5, 1 4 1  S. E. 343; Sever 
v. McLaughlin, 79 N.  C. 1 5 3 ;  Towey v. Esser, supra; Birmingham V. 
Rice Bros., supra; Jlanget v. Bank, supra; First National Bank v. Grifin, 
supra; Lee v. Marion N a f .  Bank, supra; Nelson v. Conroy Sav. Bank, 
1 9 4  N.  W. 204; Lewis v. McMahon & Co., 271 S.  W .  779;  53 A. J. 933;  
1 8  B. J. 163. T h e y  having elected to  sue i n  assumpsit f o r  the  purchase 
price, t h e  defendant is  liable to  them i n  the  amount  received. T h a t  plain- 
tiffs a r e  entitled t o  judgment therefor is  the  only reasonable inference to  
be drawn f r o m  the  evidence offered. 

T h e  fund  never belonged t o  the  deceased or  his  administrator.  Instead,  
i t  was a t  a l l  t imes the property of plaintiffs. Hence it cannot  be charged 
ei ther  wi th  t h e  debts of the  estate o r  t h e  costs of administration. 

T h e  charge of the court  is  sustained b y  the record. No prejudicial 
e r ror  i n  the  t r i a l  is made  t o  appear. Hence, the  judgment mus t  be 
affirmed. 

N o  error. 

CLARA C. STB1,LINGS r. OCCIDENTAL LIFE INSURANCE CO. 

(Filed 24 November, 1948.) 
1. Insurance § 30d- 

The life policy in suit provided that  i t  should not be effective until the 
first premium was paid and that  no agent had authority to deliver the 
policy contrary to the provisions thereof. Insurer's agent delivered the 
policy and countersigned receipt for advance payment of part of the first 
premium. Held: Upon conflicting evidence as  to whether there was con- 
ditional delivery for  the purpose of inspection or an absolute delivery upon 
applicant's promise to pay the balance of the first premium, the issue 
should be submitted to  the jury, and it  is error for the court to direct a 
verdict against insurer. 

2. S a m e  
While the acts of a life insurance agent which render him liable for  the 

balance due on the first premium on a policy delivered by him may not 
inure to the benefit of the applicant o r  beneficiary, a letter by insurer to 
the agent inquiring whether the applicant had given a note for the balance 
of the first annual premium may be competent upon the question of the 
agent's authority to deliver the policy upon the applicant's promise to pay 
the balance of the first annual premium. 

BARNHILL and WINBORNE, JJ., took no part in the consideration or decision 
of this case. 

APPEAL b y  defendant f rom Harris, J., Apri l -May Term, 1948, of 
FRANKLIN. 

Civil action to  recover on double indemnity supplement attached to  i i fe  
insurance policy. 
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The policy in suit is for $1,000 on the life of Horace Rubbin Stallings, 
payable to his mother, Clara C. Stallings, with double indemnity in case 
of personal bodily injury effected solely through external, violent and 
accidental means, which results in death within 90 days thereafter. 

The policy, together with supplement, seems to have been issued 27 
June, 1947, although the effective date is recited in both as 1 May, 1947. 

The application is dated 3 June, 1947, at  which time the applicant 
made an advance payment of $5.00, which was sent to the defendant along 
with the application, and which the defendant still has. 

The policy was issued, together with official premium receipt showing 
the premium to be $25.41 with advance payment of $5.00, and sent to the 
defendant's authorized agent, E. D. Wilder, who countersigned the receipt 
and delivered both the policy and the receipt to the applicant. He turned 
them over to his mother with the statement that they were for her and he 
was "to pay for it when my first check comes." 

The policy provides that it shall not take effect until the first premium 
is paid, and that no agent has authority "to deliver any policy contrary 
to the provisions hereof." 

The agent says the delivery of the policy and receipt was only for pur- 
poses of inspection. However, on cross-examination he stated: "I left 
the policy with him and it was all right with me for him to pay it (the 
balance of $20.41) out of his government check. . . . I countersigned the 
receipt and turned it over to him. . . . At the time I carried the policy 
down and gave it to him, I gave him this official premium receipt and he 
accepted the policy. I didn't object to him keeping it. . . . I went back 
twice after the policy was delivered . . : in an effort to collect the money 
due. . . . I never did ask him to return the policy." The witness further 
said that under his contract with the defendant he was required to pay 
the first premium or return the policy within 60 days; that the policy 
had been outstanding more than 60 days without his paying the balance 
of the premium; thst his commissions were 65% of the first premium, 
and that "the balance due the company would have been $3.89. . . . A11 
the Company is interested in is the $3.89, the rest of it, $16.52, was my 
commission." 

The father of the applicant testified that on the agent's second visit 
after the delivery of the policy, "he asked for $10.00 and the boy didn't 
have it. . . . Mr. Wilder did not at any time ask my son to return the 
policy." 

The applicant was accidentally killed in a motorcycle wreck on 23 Sep- 
tember, 1947. 

On 29 October, 1947, the defendant's claim department made inquiry 
by letter of its agent : ('Will you please advise us whether or not Mr. 
Stallings gave you a note for the balance of the annual premium under 
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this policy or whether you made any arrangement ~ 4 t h  him to complete 
the payment a t  some later date." 

The defendant pleaded the terms of the policy and moved to nonsuit, 
which was overruled. 

There was a directed verdict for the plaintiff, and from judgment 
thereon, the defendant appeals, assigning errors. 

E. C'. B u l l u c k  for  p l a i n t i f ,  appellee.  
Srnifh, L e a c h  d Anderson  for de f endan t ,  appel lant .  

STACY, C. J. The question for decision is the correctness of the di- 
rected verdict. 

The case turns on whether there Tras a conditional delivery of the policy 
for purposes of inspection, as contended by the defendant's agent, or  an 
absolute delivery upon acceptance of the applicant's promise to pay 
balance of first premium out of the first government check thereafter 
received hp him. P e n d e r  1 ' .  I n s .  C'o., 163 S.  C. 98, 79 S. E. 293; M u r p h y  
L ) .  I n s .  C'o.. 167 K. C. 334, 33 S. E. 461 ; Cnderzrood v. Ins. Co., 185 N. C. 
538,117 S. E. 790. 

As the evidence is conflicting on this central issue i t  should have been 
submitted to the jury for determination. There was error in directing a 
verdict for  the plaintiff. 

The letter of October 29th to the defendant's agent gives intimation of 
his authority to deal wit11 the balance of the first premium on a credit 
basis. 

T h i l e  the agent has rendered himself liable to the defendant for the 
balance due on the first premium, there is no contention that  this liability 
n-aq inlposed for or inures to the benefit of the plaintiff. However, on 
the factt of the instant record, i t  mag have some bearing upon his author- 
i ty to accept the applicant's promise to pay the balance of the first pre- 
mium out of his gor-ernment check. Xz~rphy  7%. Ins .  CO.. supra.  

Kew trial. 

BARKHILL and WISBOXSE: JJ.. took no part  in the consideration or 
decision of this case. 
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STATE v. JAMES W. HOUGH. 

(Filed 24 November, 1948.) 
Automobiles 8 30d- 

Officers who reached the scene of the accident some thirty minutes after 
it occurred testified that in their opinion defendant driver was intoxicated 
or under the influence of something, and one of them testified that he 
smelled something on defendant's breath, but both testified that they did 
not know whether defendant's condition was due to drink or to injuries 
sustained by him in the accident. Held: The evidence raises no more than 
a suspicion or  conjecture as to whether defendant was driving under the 
influence of liquor or narcotic drugs, and defendant's motion as of nonsuit 
should have been allowed. G.S. 20-138. 

APPEAL by defendant from Coggin, Special Judge, at  June Criminal 
Term, 1948, of MECKLENBURG. 

Criminal prosecution tried upon a warrant charging the defendant with 
operating a motor vehicle upon the public highway while under the 
i~fluence of intoxicants. 

The State's evidence tends to show that the defendant, on 8 May, 1948, 
about 11 :00 p.m., was operating a 1941 Buick Sedan on the Beatties Ford 
Road, which turned over and injured him. The officers who testified for 
the State arrived at the scene of the wreck 25 or 30 minutes after the 
wreck occurred. One of the officers testified : ('In my opinion Mr. Hough 
was under the influence of some intoxicant when I observed him that 
night. I base my opinion on the fact that I smelled something on his 
breath." On cross-examination, he testified: "Yes, Mr. Hough com- 
plained of some injuries which he received in the wreck. I don't know 
what injuries he received, but I heard he was in the hospital ten days. 
No, I do not know whether his condition which I observed that night was 
due to his injuries, or to what he had to drink. I could not tell." The 
other officer testified: "In my opinion he was intoxicated or under the 
influence of something." Then on cross-examination, he testified : "No, 
I don't know just what injuries Mr. Hough received when his car turned 
over. I heard he was in the hospital, later. He  did complain of his back 
hurting him that night. No, I don't know whether Mr. Hough's condi- 
tion which I observed that night came from what he had had to drink, 
or whether it came from his injuries he sustained. I took him to Memo- 
rial Hospital, where his wounds were dressed and strapped up. Then we 
came back to the police station. Yes, I allowed him to go home without 
being confined to jail, due to the fact that he was injured." 

The defendant testified he drank three bottles of beer between noon and 
7:30 p.m., on 8 May, 1948, but that he had not had anything to drink 
between 7 :30 p.m. and 11 :00 o'clock, when the accident occurred; that 
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as he was rounding a curve on Beatties Ford Road about 10 miles from 
Charlotte, and at  about the sharpest point in the curve, the sway-bar 
underneath his car broke and tilted the car over; that X-rays made at  
Mercy Hospital the following day showed he had three broken ribs and 
two broken vertebrae; that he stayed in the hospital ten days and had to 
wear a back brace after he got out. 

From a verdict of guilty and the judgment entered thereon, the defend- 
ant appeals, assigning error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Carl Horn, Jr., and G. T .  Carswell for defendant. 

DENNY, J. The defendant challenges the correctness of the court's 
ruling below, denying his motion for judgment as of nonsuit made at  the 
close of the State's evidence and renewed at. the close of all the evidence. 

We said in S. v. Carroll, 226 N .  C. 237, 37 S. E. (2) 688 : "We realize 
the necessity for strict enforcement of the statutes enacted for the protec- 
tion and safety of the public in the use of our highways, but, before the 
State is entitled to a conviction under G.S. 20-138, . . . i t  must be shown 
beyond a reasonable doubt that the defendant was driving a motor vehicle 
on a public highway of this State, while under the influence of intoxicat- 
ing liquor or narcotic drugs. -4nd a person is under the influence of in- 
toxicating liquor or narcotic drugs, within the meaning and intent of the 
statute, when he has drunk a sufficient quantity of intoxicating beverage 
or taken a sufficient amount of narcotic drugs, to cause him to lose the 
normal control of his bodily or mental faculties, or both,'to such an extent 
that there is an appreciable impairment of either or both of these facul- 
ties." 

I n  the instant case, all the evidence we have as to whether or not the 
defendant drove his automobile on a public highway while under the 
influence of an intoxicant, came from the officers who reached the scene 
of the wreck about thirty minutes after i t  occurred. One of them testified 
that he based his opinion as to the intoxicated condition of the defend- 
ant on the fact that he smelled something on his breath. The other testi- 
fied that in his opinion the defendant was intoxicated or under the influ- 
ence of something. But both witnesses testified that they did not know 
whether or not the defendant's condition which they observed that night 
came from what he had to drink or whether i t  came from the injuries he 
sustained. I f  the witnesses who observed the defendant immediately 
after his accident, were unable to tell whether or not he was under the 
influence of an intoxicant or whether his condition was the result of the 
injuries he had just sustained, we do not see how the jury could do so. I t  
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COACH Co. G. COACH CO. 

is disclosed by the testimony that the defendant was suffering at the time 
from painful and serious injuries sustained when his car overturned. 

We do not think this evidence is sufficient to raise more than a suspi- 
cion or conjecture as to whether or not the defendant a t  the time of his 
injury, was under the influence of liqnor or narcotic drugs within the 
meaning of G.S. 20-138, and construed in 8. v. Carrol l ,  supra.  8. T .  

Flinchem, 228 K. C. 149, 44 S. E. (2)  724; S. I * .  X u r p h y ,  225 K. C.  115, 
33 S. E. ( 2 )  588; 8.7). Boyd, 223 S. C. 79, 25 S. E. ( 2 )  456; 8. v. T o d d ,  
222 N. C. 346,23 S. E. (2)  47. 

The  defendant's motion for judgment as of nonsuit should hare  been 
allowed. 

Reversed. 

QUEEN OITY COACH COXPANT r .  LUMEERTOX COACH COJIPAST. 

(Filed 24 Kovember. 1948.) 
Indemnity 3 2c- 

Plaintiff coach company authorized defendant conch company to operate 
under its franchise with proviso that defendant should indemnify and sare 
harmless the plaintiff from any and all loss or damage occasioned by the 
operation of motor vehicles of the defendant. Held: The indemnity agree- 
ment does not cover attorneys' fees and expenses expended by plaintiff in 
aiding in the defense of suits arising out of an accident in the operation 
of defendant's bus over the franchise route, it not being alleged that plain- 
tiff was called upon or required to defend or that defendant failed to pay 
all damages and costs growing out of the suits. 

APPEAL by plaintiff from P n f f o n ,  Special Judge, April Term, 1948, of 
MECKLENBURG. Affirmed. 

Suit  to recover on a contract of indemnity. 
Plaintiff alleged that  by contract plaintiff authorized defendant to 

transport passengers under plaintiff's franchises orer certain state high- 
way routes, with proviso tha t  defendant should "indemnify and save 
harmless the party of the first part  (plaintiff herein) from any and all 
damages or loss occasioned by the operation of motor vehicles of the party 
of the second part  (defendant herein) over the franchise routes of the 
party of the first part." Defendant agreed to carry liability insurance in  
accordance with the rules of the Utilities Commission. I t  was alleged 
that  while defendant mas operating under this contract one of defendant's 
buses was involved in  a collision in which four persons were killed and 
fifteen others injured, and that  suits for damages growing out of this colli- 
sion were instituted against defendant, and that  in four of these suits the 
plaintiff herein was made party defendant along with the present defend- 
ant, and that  plaintiff, doubting the adequacy of defendant's liability 
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insurance and in view of its limited assets, employed counsel to defend 
these suits and was caused to expend therefor $8,374.92, and that demand 
for reimbursement therefor has been refused. 

The defendant demurred to the complaint on the ground that it did not 
state facts sufficient to constitute a cause of action, in that the complaint 
does not allege any damages have been assessed or paid by the plaintiff, 
or that any loss has been occasioned by the operation of defendant's motor 
vehicles, but that the only claim is for the fees and expenses of attorneys 
employed by plaintiff in defending these suits against defendant and 
plaintiff; that the complaint does not allege that defendant failed to carry 
liability insurance in accord with the regulations of the Utilities Com- 
pany, or that defendant was called upon to defend or that the contract 
provided for defense of suits or payment of attorneys' fees, or that the 
suits were not properly defended, or that any judgment had been recov- 
ered against the plaintiff, or that defendant had failed to pay all damages 
and costs adjudged in connection with the suits referred to. 

The demurrer was sustained, and plaintiff excepted and appealed. 

S h e a r o n  A a r r i s  f o r  p la in t i f f ,  appe l lan t .  
M c R i n n o n  & S e a w e l l  for  d e f e n d a n t ,  appellee.  

DEVIN. J. This was a suit to recover under the indemnitv clause in a 
contract between the two coach companies whereby the defendant Coach 
Company was given authority to operate motor buses over certain fran- 
chise routes of the plaintiff Coach Company, with provision in  the con- 
tract that defendant should indemnify and save harmless the plaintiff 
from any and all damages or loss occasioned by the operation of-defend- 
ant's motor vehicles over these franchise routes. I t  was alleged that - 
growing out of defendant's operations under the contract a number of 
suits were instituted against defendant, and that in some of these the 
present plaintiff was joined as party defendant, and that to defend these 
suits plaintiff employed attorneys and has incurred expense therefor 
which it now seeks to recover from the defendant under its contract of 
indemnity. Defendant's demurrer on the ground of the insufficiency of 
the complaint to state a cause of action was sustained. An examination 
of the complaint in the light of the challenging demurrer leads us to the 
conclusion that the court below has ruled correctly and that the judgment 
should be upheld. 

The language in which the contract of indemnity is couched, as set out 
in the complaint, affords ground for recovery for damages or loss occa- 
sioned plaintiff by the operation of defendant's buses over plaintiff's 
franchise routes, but is not sufficiently comprehensive to include reim- 
bursement for the fees of attorneys employed by plaintiff to defend suits 
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brought against the defendant or both defendant and plaintiff. There is 
no allegation that any damages or costs were adjudged against or paid by 
the plaintiff, or that loss was occasioned by the operation of defendant's 
buses, or that plaintiff was called upon or required to defend, or that 
defendant failed to pay all damages and costs growing out of the suits 
referred to. The use of the word loss in connection with the word dam- 
ages would seem to indicate damages assessed and loss resulting from an 
adverse judgment. Power Co. v. Casualty Po., 153 K. C.  275, 69 S. E. 
234. I n  the absence of an express agreement therefor this would not 
include amounts paid for attorneys' fees. McCabe v. Assurance Corp., 
212 N. C.  18, 192 S. E. 687; In re Will of Howell,  204 N.  C.  437, 168 
S. E. 671; Parker  v. Real ty  Co., 195 K. C. 644, 143 S. E. 254; Lowe v. 
Fidel i ty  Co., 170 N. C. 445, 87 S. E. 250; Midgef t  v. V U ~ ~ L ,  158 N.  C.  
128, 73 S. E. 801; B a n k  v. Land Co., 128 S. C.  193, 38 S. E. 813. Nor 
is the expense of employing attorneys in the successful defense of a suit 
for damages for tort allowable as part of the costs or recorerable in the 
absence of an express agreement therefor. Power Co. v. Casualty Co., 
153 N .  C .  275, 69 S. E. 234; G.S. 6-21. Expense unnecessarily incurred 
for attorneys' fees may not be recorered. 42 C. J. S. 587; 27 A. J. 474. 
I n  Lowe v. Fidel i ty  Co., supra, the defendant there was required to reim- 
burse plaintiff for attorneys' fees, but that was for the reason that the 
Fidelity Company was under contract to defend the suit and had wrong- 
fully failed to do so. Anderson v. Ins .  Co.. 211 K. C.  23, 188 s .  E. 642. 

There are numerous decisions in other jurisdictions, to which plain- 
tiff calls our attention, in which attorneys' fees are held recoverable by 
the successful litigant as items of costs, and are also regarded as losses 
for which reimbursement is allowed under certain indemnity contracts, 
but, considering the language of the contract of indemnity in the case 
a t  bar in the light of our decisions, we think the complaint for the 
recovery of sums expended for attorneys' fees under the contract here 
alleged is demurrable as insufficient to state a cause of action. Accord- 
ingly the judgment below is 

Affirmed. 

STBTE v. ROBERT MUSE. 

(Filed 24 November, 1948.) 

Assault 3 l4c: Criminal Law § 53g- 

Upon evidence tending to show that defendant hit his antagonist with 
as many as four rocks while his antagonist was prone on the ground, and 
the deadly character of the weapons in the manner and circumstance of 
their use is submitted to the jury, it will not be held for reversible error 
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that the court submitted the case on the question of defendant's guiIt of 
assault with a deadly weapon or not guilty and refused to submit the ques- 
tion of defendant's guilt of simple assault, the character of the affray prior 
to the time defendant's antagonist was knocked unconscious not being con- 
trolling. 

APPEAL by defendant from iS'i?~k, J., February Term, 1945, of BUN- 
COMBE. 

Criminal prosecution on indictment charging the defendant with an 
assault with a deadly weapon with intent to kill, inflicting serious injury 
not resulting in death. G.S. 14-32. 

There was evidence on behalf of the State (the defendant offered none) 
tending to show that on the night of 2 December, 1947, the defendant and 
his wife and John Henry Penland were in a taxicab near the corner of 
Tiernan and Kelson Streets in the City of Asheville. They were all 
drinking. The two men fell to fighting, and the defendant Muse cut 
Penland with a knife. The driver of the taxicab pulled both men out of 
the cab, they were "pretty well intoxicated." H e  noted that Penland's 
clothes had been cut. The two men fell on the ground. Horace Johnson, 
who lived near-by, saw from his window that Penland had been "knocked 
out." Muse picked up as many as four rocks and hit him in the face or 
on the head with them while he was down. Johnson called the police. 
They found Penland unconscious "with his ear busted and blood all over 
his face." He  had "a gash near his jugular vein and his ear cut all the 
way through." He was rushed to the hospital. Stitches were required 
on his neck, or throat, at  a point near his mouth, and on his ear. 

The court instructed the jury that one of twp verdicts might be returned 
under the evidence, i.e., guilty of an assault with a deadly weapon or not 
guilty. 

Verdict : Guilty of assault with a deadly weapon. 
Judgment : Fifteen months on the roads. 
Defendant appeals, assigning errors. 

Attorney-General  M c X u 7 l a n  and Assistcint A f t o r n ~ y s - G e n e r a l  Brmton, 
Rhodes ,  and  M o o d y  for t h e  S t n f e .  

R. R. Reyno lds ,  I. C. Crawford ,  and  C. C .  Jackson  for defendant .  

STACY, C. J. The question for decision is whether there was error in 
limiting the jury to one of two rerdicts, i.e., guilty of an assault with a 
deadly weapon or not guilty. 

The court eliminated the felony charge, and submitted the case to the 
jury on "a less degree of the same crime charged," that is, an assault with 
a deadly weapon. Whether the less-aggravated offense of a simple 
assault should also have been submitted to the jury is the point pre- 
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sented by the appeal. Ordinarily, the position might prevail, S. z.. 
Bentley, 223 N. C.  563, 27 S. E. (2)  738, but on this record where the 
manner and circumstance of the use of the alleged weapons was sub- 
mitted to the jury and found to be deadly, we think the exception too 
tenuous to work a new trial. S. v. Randolph, 228 N.  C. 228, 45 S. E. (2)  
132. The character of the weapons seems not t o  have been mooted on 
the hearing. The defendant would have us consider only the evidence as 
to what transpired while the parties mere in the taxicab. However, this 
was only the beginning of the affray. 

N o  reversible error has been made to appear;  hence the verdict and 
judgment will be upheld. 

K o  error. 

STATE v. J. H.  PHILLIPS.  

(Filed 24 Sovember, 1948.) 
1. Homicide § 1% 

The presumptions that a homicide was unlawful and done with malice 
do not arise against the slayer in a prosecution for homicide unless he 
admits or the State proves that he intentionally killed the deceased with 
a deadly weapon. 

2. Homicide § 27b- 
Where there is no evidence that defendant intentionally Billed deceased, 

a charge on the presumptions arising from an intentional killing with a 
deadly weapon and upon the burden resting upon defendant to rebut such 
presumptions, mill be held prejudicial error as tending to confuse the jury. 

APPEAL by defendant, J. H. Phillips, from Williams, J., and a jury, 
a t  the August Term, 1948, of WAYNE. 

The defendant was indicted for the murder of Henry  Bruce Gurganus. 
The State did not seek a conviction for first degree murder, and the 
court left i t  to the jury to  determine whether the defendant was guilty 
of murder in the second degree, or manslaughter, or not guilty. 

The  homicide occurred about midllight on 13  January ,  1948, upon 
premises in charge of the defendant while the deceased was engaged in an  
affray with one Leslie Mitchell. No evidence was presented a t  the trial 
indicating that  the slaying was intentional. 

There was evidence in behalf of the State tending to show that the 
deceased was killed by the unintentional discharge of a pistol which was 
being handled by the defendant in a criminally careless and reckless 
manner. 
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The defendant claimed, howerer, that the deceased met death through 
misadventure, and adduced testimony indicating that  the killing resulted 
from the accidental and unintentional discharge of the defendant's pistol 
while the defendant was lawfully endeavoring to suppress the affray 
between the deceased and Mitchell. G.S. 15-39. 

The jury returned a rerdict of guilty of manslaughter, and from judg- 
ment of imprisonment based thereon, the defendant appealed, assigning 
errors. 

Attorney-General Mc,lfullun and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

J .  Faison Thomson and Il'illiam -4. Dees, Jr., for defendant, appellant. 

ERVIN, J. The defendant assigns as error the following instruction 
of the court to the jury:  "When it is proven beyond a reasonable doubt 
that the defendant intentionally shot and killed the deceased with a deadly 
weapon, to wit, a pistol, and I charge you that a pistol in this case is a 
deadly weapon, then the lam casts upon the defendant the burden of 
proving to your satisfaction, not beyond a reasonable doubt or by the 
greater weight of the evidence, circumstances which would mitigate 
murder in the second degree to manslaughter or excuse i t  altogether on 
the grounds of accident." 

The presumptions that a homicide was unlawful and done with malice 
do not arise against the slayer in a prosecution for homicide unless he 
admits or the State proves that  he intentionally killed the deceased with 
a deadly weapon. S. v. Ellison, 226 N. C .  628, 39 S. E. (2) 824; S. v. 
Burrage, 223 K. C. 129, 25 S. E. (2 )  393; S. v. Debnam, 222 K. C.  266, 
22 8. E. (2)  562; 8. T .  Gregory, 203 N .  C .  528, 166 S. E. 387. Since 
there was no testimony a t  the trial tending to show that  the killing of 
the deceased by the defendant was intentional, the instruction which the 
defendant challenges was not pertinent, and tended to confuse the jury. 
The question of the guilt or innocence of the accnsed upon the charge 
of manslaughter ought to have been submitted to the jury with appro- 
priate instructions. S. v. Limerick, 146 N .  C.  649, 61 S. E. 568. Hence, 
the verdict and judgment in the court below are set aside, and the appel- 
lant  is awarded a 

S e w  trial. 
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STATE r. JAMES R. HEATER, JR. 

(Filed 24 November, 1948.) 
1. Rape 8 25- 

Evidence in this case held sufficient to be submitted to the jury upon the 
charge of assault npon a female with intent to commit rape. 

2. Rape § 24- 

In order to constitute an assault with intent to commit rape there must 
not only be an assault but also an intent on the part of the defendant to 
gratify his passion notwithstanding any resistance on the part of his in- 
tended victim. 

3. Rape 5 25-- 

In a prosecution for an assault with intent to commit rape it is error for 
the court to refuse to give, in substance at least, defendant's requested 
instruction, based npon his testimony, to the effect that he would not be 
guilty if he desisted immediately prosecutrix resisted his advances. 

APPEAL by defendant from Coggin, Special Judge, at May Term, 1948, 
of WAKE. 

Criminal prosecution tried upon indictment charging the defendant 
with assault on a female with intent to commit rape. 

The jury returned a verdict of guilty, and from the judgment entered 
thereon, the defendant appeals, assigning error. 

Attorney-General Xcikirullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Thos. W .  Rufin for defendant. 

DENNY, J. The evidence offered in the trial below is sufficient to 
withstand the motion for judgment as of nonsuit, and the exception to 
the ruling of the court below, denying such motion, will not be sustained. 

The defendant testified that he had been in the home of the prosecut- 
ing witness several times during the week in which he is charged with 
assaulting her with intent to commit rape; that she had encouraged his 
attentions; that he had kissed her and embraced her on several previous 
occasions; that while he intended to hare sexual intercourse with her on 
the day in question, when she resisted his advances he quit the minute he 
found out she did not want any more of his attentions and did not want to 
go that f a r ;  that he apologized and told her he had misunderstood her 
intentions. 

I n  the light of the above evidence, the defendant excepts and assigns 
as error the failure of the trial judge to give his prayer for special 
instructions, tendered in apt time, as follows: "I further charge you 
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that if you find from the evidence in this case, not beyond a reasonable 
doubt but . . . to your satisfaction that when the defendant discovered 
that the prosecuting witness did not want to receive any attention from 
him and resisted him that he desisted and quit his advances toward her, 
then I charge you that it would be your duty to return a verdict of 'not 
guilty' because the law is that the defendant must have had an intent to 
gratify his passion on the person of the woman notwithstanding any 
resistance she might make and if he quit and desisted in his attentions 
when she resisted, then he mould not be guilty.'' 

This Court said in S. z*. Massey, 86 N. C. 658: "In order to convict 
a defendant on the charge of an assault with intent to commit rape, the 
evidence should show not only an assault, but that the defendant intended 
to gratify his passion on the person of the woman, and that he intended 
to  do so, at  all events, notwithstanding any resistance on her part . . . 
The guilt of a person is not to be inferred because the facts are consistent 
with his guilt, but they must be inconsistent with his innocence." S. v. 
Je f reys ,  117 N.  C. 743, 23 S. E. 175; 8. v. Smith, 136 N. C. 684, 49 
S. E. 336; 8. v. Hill, 181 N. C. 558,107 S. E. 140; S. v. Gay, 224 N.  C. 
141, 29 S. E. (2)  458; S. o. Moore, 227 N .  C. 326, 42 S. E. (2)  84. 

A careful review of the evidence leads us to the conclusion that the 
defendant's prayer, or the substance thereof, should have been given; 
therefore the exception upon which this assignment of error is based, 
will be upheld. 

The defendant is entitled to a new trial, and i t  is so ordered. 
New trial. 

Z. B. JOHNSON AND WIFE, MRS. LILLIE JOHNSON. C. D. JOHNSON A N D  

WIFE, MRS. BERTIE JOHNSON, MRS. FLORENCE J. PERRP AND 

HUSBAND, H. K. PERRP, PLAINTIFFS, V. R. 32. JOHNSON AND WIFE, MRS. 
LELA JOHNSON, B. C. JOHNSON AND WIFE, MRS. TRIB JOHNSON, 
AND R. H. JOHNSOX AND WIFE, MRS. ADNA JOHNSON, DEFENDANTS. 

(Filed 1, December, 1948. ) 
1. Evidence § 7a- 

The placing of the burden of proof is determinable from the pleadings 
before the introduction of evidence under the rule that the burden of proof 
lies upon the party who will be defeated if no evidence relating to the 
issue is given on either side. 

2. Same- 
Plaintiff has the burden of proof on all allegations, negative as well as 

affirmative, which are essential to his claim or cause of action. 
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3. Same: Partition 5 B b -  

Where defendants in partition deny co-tenancy and plead sole srizin, the 
burden is upon plaintiffs to show title in the parties by tenancy in rommon. 
G.S. 46-3. 

4. Same- 
L)efendants' answer denied plaintiff$' allegation of co-tenancy ~ n d  

pleaded sole seizin. Plaintiffs, by reply, alleged the existence. prohare and 
registration of a deed from the common source of title to one of defend- 
ants, and alleged that the deed was a forgery, and prayed that it be de- 
clared null and void. Held: The nonexistence of the deed is essential to  
the establishment of plaintiffs' claim of tenancy in common, and thilt the 
instrument had been duly signed, sealed and delirered is a rebuttable pre- 
sumption arising from the fact of probate and registration, and therefore 
plaintiffs have the burden of proving that the deed was a forgery in order 
to establish their claim or cause of action. 

5. Deeds § 3- 

Either plaintiff or defendant who claims title nnder a probated and 
registered deed is entitled to call to his aid the rebuttable presn~nption 
arising from the probate and registration that the inctrnment had been 
duly signed, sealed and delivered. and the burden of proving the rontrary 
rests upon the party seeking to establish title upon allegation tha t  the 
grantor did not in fact execute the instrument. 

6. Appeal and Error 5 39a- 
Error favorable to appellants cannot Ire prejudicial. 

7. Appeal and Error 39c- 
Where plaintiffs offer no eridence upon an issue essential to their cause 

of action, and therefore are not entitled to recorer on any aspect of the 
case, any error committed against them in the trial is harmless. 

APPEAL by  plaintiffs f r o m  Harris. J., and a jury,  a t  J a n u a r y  Term, 
1948, of FRANKLIK. 

Certain facts  a re  not i n  dispute. I n  1861, the t ract  described in the 
pleadings was allotted to  Mrs. S a n c y  Johnsoll a <  her  share i n  t l ~  lands 
of her  deceased father .  D u r i n g  the t h i r t y - f i ~ e  or fo r ty  yearr inmedi-  
ately preceding the issuance of the summons. the defendant, B. ('. John-  
son, occupied these premises. On 20 N a r c h .  1920, the  paper  rrriting 
mentioned i n  the  first issue set out below was registered i n  Book 227, 
a t  page 501, i n  the  office of the Register of Deeds of F r a n k l i n  Pounty.  
T h e  instrument  bore da te  22 J a n u a r y ,  1920, and purported to  be a n a r -  
r a n t y  deed wi th  the  usual corenants  whereby Mrs. N a n c y  Johnzon con- 
veyed the  land i n  controversy to  the defendant, B. C. Johnson,  in fee 
simple f o r  a recited consideration of $1.000.00. T h e  document appeared 
upon  its face to  have been regular ly signed b y  m a r k  by  Mrs.  N a n c y  John-  
son, who was unable to  write, and to h a r e  been acknowledged by her 
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before a justice of the peace, and to have been ordered registered by the 
Clerk of the Superior Court of Franklin County in due form. On  21 
August, 1944, Mrs. Nancy Johnson died intestate, leaving her surviving 
a s  heirs a t  law the plaintiffs, Z. B. Johnson, C. D. Johnson, and Mrs. 
Florence J. Perry, and the defendants, B. C. Johnson, R. M. Johnson, 
and R. H. Johnson. Subsequent to this event, the defendant, B. C. John- 
son, executed documents sufficient in form to reserve life estates i n  the 
property in question for himself and his wife, Mrs. Tr ib  Johnson, and to 
vest the remainder in such property in the defendant, R. M. Johnson, 
in fee. 

This litigation began on 25 April, 1947, when the plaintiffs presented 
R petition alleging that the plaintiffs, Z. B. Johnson, C. D. Johnson, and 
Mrs. Florence J. Perry, and the defendants, B. C. Johnson, R. M. John- 
son, and R. H. Johnson, owned the tract in issue as tenants in common 
and praying that  it be partitioned among them by sale. The defendants 
filed answers, in which the defendant, R. H. Johnson, disclaimed any 
interest in the property, and in which the defendants, B. C. Johnson, 
Mrs. Trib Johnson, and R. M. Johnson, denied the co-tenancy alleged by 
the plaintiffs and pleaded sole seizin in themselres. Neither the petition 
nor the answers made mention of the alleged deed from Mrs. Nancy 
Johnson to B. C. Johnson. 

The plaintiffs thereupon filed a reply containing this allegation: 
"That these plaintiffs are informed and believe and therefore aver that  
the defendants, B. C. Johnson and wife, Mrs. Trib Johnson, and R. M. 
Johnson claim the lands concerned in this proceeding under color of a 
purported deed of conveyance of qaid lands from Mrs. Nancy Johnson 
to B. C'. Johnson, ~vhich appears of record in Book 227, a t  page 501, in 
the office of the Register of Deeds of Franklin County, North Carolina, 
but these plaintiffs are infornled and believe and therefore aver that  the 
said purported deed was never made, executed or delivered by the said 
Mrs. S a n c y  Johnson to B. C. Johnson or to anyone else, and that  the 
said Mrs. Xancy Johnson, u p  until the time of her death, never knew or 
suspected that  any such purported deed existed, and that  the said pur- 
ported deed was placed upon the public record without the knowledge or 
consent of the said Mrs. Nancy Johnson." I n  the reply, the plaintiffs 
asked that  "the prayers of the petition herein be granted and that  the 
purported deed which appears of record in Book 227, a t  page 501, as  
aforesaid, be declared by the court to be null and roid and of no effect." 

The decision on the trial xras made to turn  on the question as to whether 
Mrs. Xancy Johnson had executed the deed of 23 January,  1920. The 
trial judge ruled that  the burden of establishing the fact of the execution 
of the purported deed was upon the defendants, B. C. Johnson, Mrs. Tr ib  
Johnson. and R. 31. Johnson, who claimed under it. These defendants 
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offered evidence tending to show that Mrs. Nancy Johnson signed, sealed 
and delivered the instrument in question in due form of law. The plain- 
tiffs presented testimony for the avowed purpose of sustaining the con- 
verse proposition, but such evidence had no tendency to disprove the 
execution of the instrument in controversy by Mrs. Nancy Johnson. 

The issues submitted to the jury with the answers thereto were as. 
follows : (1)  Was the deed appearing of record in Book 227, at  page 501. 
in the office of the Register of Deeds of Franklin County, made, executed, 
and delivered by Mrs. Nancy Johnson to B. C. Johnson? Answer, Yes; 
and (2) Are the petitioners Z. B. Johnson, C. D. Johnson, and Mrs. 
Florence J. Perry tenants in common with the defendants B. C. Johnson 
and wife, Mrs. Trib Johnson, and R. M. Johnson? Answer, No. 

The trial judge rendered judgment for the defendants, B. C. Johnson, 
Mrs. Trib Johnson, and R. M. Johnson, on the verdict, and the plaintiffs 
appealed, assigning errors. 

J o h n  F. Mat thews  for plaintif fs,  appellants.  
Charles  P. Green,  H i l l  Yarborough ,  and E. F. Y a r b o r o u g h  for defend- 

ants ,  appellees. 

ERVIN, J. The trial judge committed error favorable to plaintiffs in 
imposing upon the defendants, B. C. Johnson, Nrs. Trib Johnson, and 
R. M. Johnson, the burden of e~tablishing by the greater weight of the 
evidence that Mrs. Nancy Johnson did in fact sign, seal, and deliver the 
deed, which was admitted to registration on 20 March, 1920. An analysis 
of the pleadings in the light of relevant legal principles and authorities 
makes this observation indisputably clear. 

The question as to whether the burden of proof rests with a plaintiff 
or a defendant is determined from the pleadings before the introduction 
of evidence. 20 Am. Jur., Evidence, section 136. Plaintiff has the 
burden of proof with respect to all elements of his claim or cause of 
action. B a n k  v. Construct ion Co., 203 N. C. 100, 164 S. E. 621. What 
he must allege, he must prove. H o o d  v. Cobb,  207 N. C. 128, 176 S. E.  
288. He  is even required to make proof of his negative allegations if 
they are essential to the establishment of his case. H o o d  c. Cobb,  supra;  
S. v. Connor ,  142 N.  C. 700, 55 S. E .  787; 31 C. J. S., Evidence, section 
105. "Whenever, whether in plea or replication or rejoinder or surre- 
joinder, an issue of fact is reached (says 2 Wharton Ev., see. 354)) then, 
whether the party claiming the judgment of the court asserts an affirnia- 
tive or negative proposition, he must make good his assertion. On him 
lies the burden of proof." Cook  v. Guirb in ,  119 R. C. 13, 25 S. E. 715. 

The question as to which party to an action has the burden of proof 
with respect to either a particular issue or the entire case finds solution 
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through the application to the pleadings of a simple test. The burden 
of proof lies upon the person who will be defeated as to the particular 
issue or the entire case if no evidence relating thereto is given on either 
side. Huneycuft v. Brooks, 116 N.  C. 788, 21 S. E. 558; Coffman v. 
Bpokane Chronicle Pub. Co., 65 Wash. 8, 117 P. 596, ,4nn. Cas. 1913 R 
636; 20 Am. Jur., Evidence, section 135; 31 C. J. S., Evidence, section 
104. 

The plaintiffs claimed judgment for partition of the land in contro- 
versy upon a petition making the essential averment that they and the 
defendants owned such lands as tenants in common. G.S. 46-3. When 
the defendants, B. C. Johnson, Mrs. Trib Johnson, and R. M. Johnson, 
denied the plaintiffs' allegation of co-tenancy and pleaded sole seizin in 
themselves, the law cast upon the plaintiffs the burden of showing title 
as alleged, i.e., the tenancy in common. Davis v. Crump, 219 N. C. 625, 
14 S. E. (2) 666; Bailey v. Hayman, 218 N.  C. 175, 10 S. E. (2) 667; 
Talley v. Murchison, 212 N. C. 205, 193 S. E. 148; Lester 11. flarluard, 
173 N .  C .  83, 91 S. E. 698; Huneycutt v. Brooh, supra. 

The answer of the defendants did not plead the existence or record of 
the alleged deed from Mrs. Nancy Johnson to B. C. Johnson as an affirma- 
tive defense or otherwise. But the plaintiffs rightly realized as a practi- 
cal matter that the record of the deed was a lion in their path, barring 
their claim to an interest in the land. I n  consequence, they filed a reply 
in which they disclosed the existence, probate and registration of the 
deed, and alleged in substance that the deed was a forgery, and prayed 
that it "be declared by the court to be null and void and of no effect." 
To all intents and purposes, the reply of the plaintiffs injected a new 
cause of action into the case, i.e., a cause of action for the cancellation 
of the record of a forged deed as a cloud on the title of the plaintiffs to 
undivided interests in the land. Byerly 11. Huwtphrey, 95 N. C. 151; 
Annotation : 78 A. L. R. 182. 

This was new matter. Manifestly, the burden of showing that the 
deed was a forgery devolved upon the plaintiffs under the pleadings in 
the case at bar for the reason that the nonexecution of the instrument by 
the supposed grantor constituted an essential element of their claim or 
cause of action. The reply of the plaintiffs disclosed the existence of the 
alleged deed and the fact that it had been probated and registered. The 
probate and registration gave rise to the rebuttable presumption that the 
instrument had been duly signed, sealed, and delivered by the purported 
grantor. Best v. Utley, 189 N .  C.  356, 127 S. E. 337. Thus, the plain- 
tiffs would have suffered defeat on the issue as to the execution of the 
deed if no evidence had been offered on either side with respect thereto. 

This conclusion is sanctioned by repeated decisions of this Court hold- 
ing that the burden of proving his assertion of nonexecution rests on a 
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plaintiff who seeks to establish a claim to land upon an allegation that 
the grantor named in a probated and registered deed regular on its face 
did not in fact execute the instrument. Besides, the same cases clearly 
establish the rule that a party claiming title under such probated and 
registered deed can call to his aid the rebuttable presumption that the 
supposed grantor executed such deed whenever the instrument is subjected 
to attack on an allegation of nonexecution without regard to whether he 
be the plaintiff or the defendant. These propositions find full support in 
these authorities: Bank v. Gri.fin, 207 N .  C.  265, 176 S. E. 555; Gulley 
I ) .  Smith, 203 N.  C .  274, 165 S. E. 710 ; Best v. Utley, supra; Paircloth 11. 

Johnson, 189 N .  C .  429, 127 S. E. 346; NclVahan 21. Hensley, 178 N.  C .  
587, 101 S. E. 210; Rogers v. Jones, 172 N .  C .  156, 90 S. E. 117; Lee v. 
Parker, 171 N .  C .  144, 88 S. E. 217; Linker v. Linker, 167 S. C: 651, 
83 S. E. 736; Buchanan v. Clark, 164 N.  C. 56, 80 S. E. 424; Fortune 
v. Bunt, 149 N .  C. 358, 63 S. E. 82; Xrnith~uiclc T. Moore, 145 X. C .  110, 
58 S. E. 843; ITelms v. Austin, 116 N.  C. 751, 21 S. E. 556. 

The trial judge was understandably misled on the question of the 
burden of proof as to the execution of the deed in issue by a too literal 
reliance upon certain language in Belk v. Belk, 175 N .  C .  69, 93 S. E. 
726; Jones v .  Coleman, 188 N. C. 631, 125 S. E. 406; and Burton I.. 

Prace, 206 N .  C. 99, 173 S. E. 4. I n  Belk v. Belk, the party claiming 
under the questioqed deed was the plaintiff, and the broad statement that 
"the legislature . . . evidently intended that the burden as to due execu- 
tion should be imposed upon the party claiming under the deed, when 
there is an issue joined in regard to it calling for proof" was correct as 
applied to him. The holding of the Court in  Jones v. Colaman is cor- 
rectly digested in the first headnote, which says that a plaintiff who 
attacks the validity of a probated and registered deed by an allegation 
of nonexecution must "sustain his contention by the greater weight of the 
evidence, and an instruction that he is required to do so by clear, strong, 
and convincing proof is reversible error." The remark near the conclu- 
sion of the opinion that "the burden of establishing the fact of the execu- 
tion of the deed by the grantor was upon the defendant who claims under 
the deed" runs counter to the authorities cited in the opinion, was not 
necessary to the decision, and constituted an obiter dictum. 21 C.  J .  S., 
Coults, section 190. I n  Burton v. Peace, the defendant was not content 
to rest on the rebuttable presumption of execution raised by the probate 
and registration. He  undertook to establish it as a fact by the oral 
testimony of witnesses. Unfortunately for him, this evidence effectually 
rebutted the presumption by showing affirmatively that the deed in ques- 
tion had never been delivered. Consequently, verdict and judgment for 
the plaintiff was upheld. The inadvertent expression in the opinion to 
the effect that the presumption of execution arising from the probate and 
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registration of a deed does not apply when the deed is offered by a plain- 
tiff "for the purpose of attack" was not necessary to the determination 
of any question in the case, conflicted with the numerous decisions on 
the subject, constituted an obiter dictum, and cannot be accorded the 
force of an adjudication abrogating the presumption in the area of its 
greatest usefulness. 

The action of the trial court in placing the burden of proof as to the 
execution of the determinative deed on the wrong parties worked no 
injury to defendants in final result for the reason that the jury found 
that Mrs. Sancy  Johnson actually signed, sealed, and delivered the 
instrument. 

On this appeal, the plaintiffs assert with much earnestness that the 
cape ought to be tried anew for other errors which they claim the court 
committed in admitting the testimony of the defendants and in charging 
the jury 011 the issue as to the making of the deed. 

The present record impels us to adjudge any such errors to be harm- 
less. Here, the burden of proving their allegation that the supposed 
grantor did not execute the deed in controversy rightly rested upon the 
plaintiffs. No  evidence was presented at  the trial tending to sustain the 
truth of this essential averment. Hence, the plaintiffs were not entitled 
to a farorable decision in any event, the verdict returned by the jury 
was the only one justified by the evidence, and the judgment rendered 
was correct on the merits. Clark v. Henrietta Mills, 219 N. C.  1, 1 2  
S. E. (2)  682; IVeutherman v. Ramsey, 207 5. C.  270, 176 S. E. 568; 
Ins. Co. v. Cates, 193 K. C. 456, 137 S. E. 324; Fulcher v. Lumber Co., 
191 N. C.  408, 132 S. E. k ;  Overton u. Highsmifh,  191 N .  C.  376, 131 
S. E .  742. 

As the record has not revealed an error affecting any substantial right 
of the plaintiffs, the judgment rendered in the court below will not be 
disturbed. 

Y o  error. 

IN THE XATTER OF THE ESTATE OF 31. A. GMLOW'AT. DEcms~,r), 'r. 1. Gi%I,r,O- 
WAY AND 0. F. GALLOWAY, ADMINISTRATORS. 

(Filed 1 December, 1948.) 

1. Appeal and Error 40d- 
Findings of fact made under a misapprehension of the law will be set 

aside and the cause remanded for consideration of the evidence in its true 
legal light. 
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2. Executors and Administrators § 3- 
In a proceeding under G.S. 28-32 for revocation of letters of administra- 

tion, the question determinable by the clerk is solely whether the admin- 
istrators have been guilty of default or misconduct in the due execution 
of their office, and the rights and liabilities of adverse parties in the 
estate may not be litigated in such proceeding. 

3. Same: Appeal and Error 8 40b- 
In revoking letters of administration under G.S. 28-32 the clerk exercises 

a legal discretion which is reviewable on appeal. 

4. Executors and Administrators § 5- 

Personal property of a person who dies intestate passes directly to his 
administrator, his real property descends directly to his heirs a t  law, sub- 
ject to be divested only if it  becomes necessary to sell lands to make assets 
with which to pay debts, and the only interest of the administrator in the 
realty is the right to subject the lands to the payment of the debts and 
costs of administration when the personalty is insufficient. 

5. Descent and Distribution § 12- 

All amounts due for use and occupancy of real property after the death 
of intestate become the property of the heirs to whom the realty descends. 

6. Executors and Administrators § 

Heirs a t  law of the estate were appointed administrators of the estate. 
Held: An order of the clerk revoking the letters of administration upon 
consideration of evidence of their failure to account for rents and profits 
from the realty is based upon a confusion of their duties, obligations and 
liabilities as administrators and their rights and liabilities as heirs at 
law, and the cause will be remanded in order that the evidence may be 
considered in its true legal light. 

APPEAL by the administrators T. I. Galloway and 0. F. Galloway from 
Rousseau, J., a t  Regular Civil Term, May 1948, of MECKLENBURQ. 

Application by petition to clerk of Superior Court of Mecklenburg 
County for revocation of letters of administration issued 6 March, 1940, 
to, and for removal of T. I. Galloway and 0. F. Galloway as adminis- 
trators of M. A. Galloway, deceased. 

From the petition of petitioners, the answer of the administrators, the 
reply of petitioners, affidavits of petitioners, and affidavit of the admin- 
istrators, these facts in summary seem to be uncontroverted: M. A. 
Galloway, late of Mecklenburg County, Nor th  Carolina, died on 22 
October, 1933, intestate and survived by his wife and nine children; 
two of the children, T. I. and 0. F., were appointed administrators of 
the estate of their father on 6 March, 1940,-giving an  administrator's 
bond in the sum of $100, with two sureties, one of whom being the peti- 
tioner R. A. Galloway, a son of the intestate. The other two petitioners, 
A. J. Galloway and W. L. Galloway, also are sons of intestate. A year's 



N. C.] FALL TERM, 1948. 549 

support was not laid off to the widow, nor was dower allotted to her. She 
and four of the children, including the two appointed administrators, 
resided on lands of which intestate was seized at time of his death. The 
widow, as appellants say in their brief, died 5 March, 1942. 

The administrators, answering the affidavit of petitioners, filed an 
affidavit in which i t  is contended: (1) That no inventory of personal 
property was filed for the reason that no such property belonged to the 
estate, and (2) that the furniture in the home was property of their 
mother and that she disposed of that. And they entered motions that 
certain portions of affidavit of petitioners be stricken out because they 
relate to the real estate which did not pass to them as administrators. 
The clerk took no action on the motion. 

The record also shows that when the petition came on for hearing, the 
clerk entered an order on 4 May, 1948, in which i t  is recited: that "it 
appearing . . . that T. I. Galloway and 0. F. Galloway were appointed 
administrators of the estate of M. A. Galloway, deceased, in 1940 and 
that they have never filed a proper inventory or final account and have 
failed to make a final settlement of the estate . . . and that they have 
been in possession of the property belonging to said estate growing out of 
which is a dispute between and among the heirs at  law of M. A. Galloway, 
deceased, including the administrators aforesaid; . . . that the admin- 
istrators have failed to settle the debts and obligations of the estate; . . . 
that a judgment creditor is now petitioning the court to be permitted to 
sell the lands belonging to said estate in order to make assets to pay said 
judgment; . . . that there is a first mortgage against the said real 
estate which is unpaid; and that the other heirs at  law are making claims 
against the administrators for the wrongful use and occupation of the 
property belonging to the estate; and . . . that for good cause the said 
administrators should be removed as such and required to make a com- 
plete accounting for their management of said estate; and that a dis- 
interested administrator de bonis n o n  should be appointed in order to 
take such steps as may be necessary in order to finally settle the debts 
of the estate without prejudice to the rights of any of the heirs at  law." 

Thereupon, the clerk "for good cause and in the discretion of the court7' 
adjudged that T. I. Galloway and 0. F. Galloway be removed as such 
administrators and the letters appointing them recalled; that they file a 
complete accounting of the estate of M. A. Galloway, and turn over to the 
administrator de bonis n o n  appointed by the court, or to the court, such 
property as they may have belonging to said estate. 

To this "order and every part thereof as to law and fact the said 
T. I. Galloway and 0. F. Galloway, administrators, except and appeal 
to Superior Court . . ." 
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When the appeal came on for hearing before judge of Superior Court, 
the administrators renewed their motion to strike out portions of the 
affidavits as aforesaid. Denied. Exception. 

Thereupon the judge "upon examination and consideration of the 
records in the case," find "as facts, in addition to the facts found by the 
clerk, that the said administrators, after the death of the widow of the 
said M. A. Galloway, made use of the premises belonging to the estate 
for their own benefit by using the houses on said premises as residences 
for themselves and families, and by renting the lands themselaes and 
fixing the amount of rents to be paid to the estate, without authority so 
to do from the court; . . . that the said administrators deny the right 
of the petitioners to any share or interest in  the estate, alleging that the 
petitioners have received advancements to the full extent of their shares 
without such claim having been adjudicated in any manner; and . . . 
that the said T. I. Galloway and the said 0. F. Galloway since they 
have been in charge of the said estate hare received as tenants benefits 
from the Federal Farm Administration or Agency, conlmonly called 
"AAA" in the form of conservation payments the sum of six hundred 
thirty nine dollars and ninety three cents, for which they have not 
accounted to the estate nor reported to the court," entered judgment "that 
the order of the clerk of the Superior Court . . . dated May 4, 1948, and 
every part thereof, be and the same is hereby upheld and approved; and 
the finding of fact therein, together with the additional findings of fact 
hereinabove set forth by this court, are hereby adopted and made the 
findings in all respects of this court." 

To the signing of the foregoing judgment and order the administrators 
T. I. Galloway and 0. F. Galloway except and appeal to Supreme Court, 
and assign error. 

Wm. H. Abernathy for administrators, appellants. 
G. T .  Carswell and Wade H. Williams for petitioners, appellees. 

WINBORNE, J. A reading of the record on this appeal leads to the 
conclusion that the judgment from which this appeal is taken was ren- 
dered upon facts found under a misapprehension of the law. I n  such 
case the facts found will be set aside on the theory that the evidence 
before the court should be considered in its true legal light. McGill v. 
Lumberton, 215 N .  C. 752, 3 S. E. (2) 324, and cases there cited. See 
also S. 2;. Calcutf, 219 N .  C .  545, 15 S. E. (2)  9 ;  Stanley v. Hyman- 
Michaels Co., 222 N.  C. 257, 22 S. E. (2)  570; S.  v. Williams, 224 N.  C. 
183, 29 S. E. (2) 744; Coley v. Dalrymple, 225 N.  C. 67, 33 S. E. (2) 
477; Troifino v. Goodman, 225 N.  C. 406, 35 S. E. (2) 277; S. v. Gause, 
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227 N. C. 26, 40 S. E. (2) 463; Whitted v. Palmer-Bee Co., 228 N.  C. 
447,46 S. E. (2)  109. 

The statute G.S. 28-32 pertaining to revocation of letters of adminis- 
tration provides that '(if, after any letters have been issued, it appears to 
the clerk, or if complaint is made to him on affidavit . . . that any 
person to whom they were issued . . . has been guilty of default or mis- 
conduct in the due execution of his office . . . the clerk shall issue an 
order requiring such person to show cause why the letters should not be 
revoked"; and "on the return of such order, duly executed, if the objec- 
tions are found valid the letters issued to such persons must be revoked 
and superseded, and his authority shall thereupon cease." 

"This proceeding," as stated in Eduurds v. Cobb, 95 N.  C .  4, opinion 
by Merrimon, J., "is neither a civil action nor a special proceeding under 
the code of civil procedure. I t s  purpose is not to litigate the alleged 
rights and liabilities of adverse parties, settle the same, and give judg- 
ment against one party in favor of another, but i t  is to require one who 
is charged by the law with special duties and trusts, for whomsoever may 
be interested, to show cause . . . why he shall not be removed from his 
place or office, because of some disqualification, malfeasance, misfeasance 
or nonfeasance, that disqualifies or unfits him in that respect and renders 
i t  necessary that he shall be promptly removed from it." 

That is, the question before the clerk is whether the administrator "has 
been guilty of default or misconduct in  the due execution of his office." 
G.S. 28-32. In  passing upon such question, the clerk exercises a legal 
discretion which may be reviewed on appeal. See Edwards v. Cobb, 
supra; I n  re Battle, 158 X. C.  388, 74 S. E. 23; In re Estate of Wright 
and Wright z.. Ball, 200 N .  C. 620, 158.8. E. 192. I n  re Estate of Sfyers, 
202 N .  C .  715,164 S. E. 123; Jones v. Palmer, 215 N .  C .  696,2 S. E. (2 )  
850; Edwards v. iWcLawhorn, 218 N. C.  543, 11 S. E. (2d) 562. 

I n  Jones v. Palmer, supra, it is stated : "The clerk is not compelled to 
remove an administrator for failing promptly to file an inventory when 
in his judgment the estate has received no damage; . . . nor for failure 
to. file account . . . nor for delay in winding up an administration. 
Instead of removal the performance of all these duties may be enforced by 
appropriate proceeding. Atkinson v. Ricks, 140 N .  C .  418, 53 S. E. 230; 
Barnes v. Brown, 79 N.  C. 401. But he may remove an . . . adminis- 
trator for such failure and must do so when he finds the omission of duty 
is sufficiently grave to materially injure or endanger the estate, or if 
compliance with the orders of the court in the supervision and correction 
of the administration are not properly obeyed." 

While personal property of a person who dies intestate passes directly 
to his administrator, his real property descends directly to his heirs at  
law, subject to be divested only if it becomes necessary to sell land to 
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make assets wi th  which t o  p a y  debts. Parker v. Porter, 208 N.  C. 31, 
179 S. E. 28. 

All  rents accruing f r o m  rental  o r  use and  occupancy of real  property 
a f te r  the  dea th  of the  intestate become the  property of t h e  heirs t o  whom 
the  real  property descends. See Trust Co. v. Prazelle, 226 N. C. 724, 
40 S. E. ( 2 )  367. Indeed, it m a y  be t h a t  the  benefits paid under the 
AAA a r e  matters  of concern only t o  the  heirs a t  law. 

T h e  only r igh t  t h a t  t h e  administrat ion can have i n  the  real  property 
of his  intestate  is  the  r igh t  t o  subject it t o  the  payment  of the  debts and 
costs of administrat ion when the personal property is  insufficient f o r  t h a t  
purpose. Parker v. Porter, supra. 

Applying these principles to  the case i n  hand, i t  would seem tha t  the 
duties, obligations and  liabilities of the administrators m a y  have been 
confused w i t h  the i r  rights and  liabilities as  heirs a t  law. 

Hence i n  the  l ight  of this  opinion the case is  remanded t o  the  end t h a t  
the  mat te r  be re-heard and  the facts  found i n  their  t rue  legal light. 

E r r o r  and  remanded. 

STATE v. J O E  F. DAVIS, J. D. GUNTER, R. L. HARKEY AND 
E. 121. WAGLEY. 

(Filed 1 December, 1948.) 
1. Gaming § 8- 

In  a prosecution under G.S. 14-304, i t  is  competent for witnesses who 
have examined and studied the machines in question to testify as  to  their 
physical description and operation. 

2. Same : Criminal Law § 3la- 
I t  is competent for a witness who has examined, studied and operated 

the machines in question to testify a s  to  the physical changes necessary to 
convert, o r  reconvert, them into coin slot operated machines, since such 
testimony relates to  matters within his lrnowledge based upon facts of his 
own observation, and is not expert testimony based upon hypotheses of 
fact ;  and further, his testimony a s  to the time necessary for such recon- 
version, if incompetent, could not be prejudicial. 

3. Gaming 5 O- 
I t  was admitted that  the machines in question were owned by one de- 

fendant and rented by him to the other defendants. The State introduced 
testimony of an officer, who had examined and studied the machines, that 
from his observation they could be converted, or reconverted, to  coin slot 
operated machines by simgle mechanical changes. Held: The evidence was 
sufficient to overrule defendants' demurrer, and the fact that the witness 
failed to complete a demonstration of the conversion of such a machine 
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because of lack of soldering tools, does not amount to a failure of the 
State's evidence upon the critical issue. G.S. 14-306. 

DEFENDANT'S appeal from Patton, Special Judge, April 12, 1948, 
Extra Criminal Term, MECI~LENBURG Superior Court. 

I n  separate warrants the defendants were charged as follows : Joe F. 
Davis with owning, storing, possessing, selling, and leasing on shares slot 
machines in violation of G.S. 14-304; and the other three defendants with 
possessing slot machines in rriolation of said statute. They were con- 
victed in the Recorder's Court of the City of Charlotte, and on appeal 
the cases were consolidated for trial and heard upon the same warrants 
a t  *4pril 12 Special Criminal Term of Mecklenburg, on defendants' pleas 
of not guilty. 

The State proceeded to develop its case through the testimony of the 
officers concerned with the capture of the machines and arrest of the 
defendants. The evidence tended to show they went into the several places 
of business of the defendants and found the machines or devices in ques- 
tion installed for operation, took possession of them as gambling devices 
or slot machines condemned by lax-, and arrested the defendants who had 
them in possession. I t  was admitted that the machines were owned by 
Davis and rented by him to the defendants. The machines :were intro- 
duced as evidence in court ; and witnesses testified that they were identical 
in construction and operation. I t  was agreed that photographs of the 
machines should be sent up with the record in lieu of the machines. 

The evidence tended to show that the machines were of the pinball 
type, but the slots had been filled up so that money could not be put into 
them. The machines, the witness stated, had been fitted to operate by 
remote electrical control through a box or device placed behind the 
counter, by which the several successive stages of operation in propelling 
the balls against the pins and automatically adding up the result on the 
lighted scoreboard was accomplished by the person "playing." 

3. I,. White, lieutenant in  the city police department, testified that he 
was familiar with machines like that introduced in evidence, and had 
occasion to make a mechanical examination of these machines, identical 
with the one introduced in evidence. 

He was permitted, over objection and exception, to testify regarding 
their adaptability to conversion into slot machines. He  testified that the 
slot or rececs in the coin lever of the machine now had a thin piece of 
metal over the hole or slot so that it could not in its then condition actuate 
the further operation; that it was only necessary to remove the electrically 
operated relay, after the covering strip of metal had been removed, to 
convert the machine into a coin slot operated machine, and that this 
might be done in 15 or 20 minutes. 
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The witness then described the operation in detail, and stated that 
this would convert the machine into a coin slot machine which could be 
operated by putting a coin in the recess of the lever and pushing i t  in. 
The witness stated that  he had examined identical machines and that i t  
made unpredictable scores. 

On cross-examination the witness was asked to convert the machine 
into a coin slot machine, and stated that  tools were necessary-a soldering 
iron to connect a t  least four contacts. Furnished a coin slot device for 
inserting the coin, the witness found no difficulty in  inserting the coin- 
carrying member but further operation was impossible, as witness stated, 
because i t  was necessary to restore the electrical contacts with this device, 
which would require soldering a few wires. 

At the conclusion of the State's evidence the defendants demurred to 
the evidence, made separate motions of judgment of nonsuit, which were 
declined, and defendants excepted. 

There was a verdict of guilty as to each defendant. Defendants made 
motion to set aside the verdict for errors committed on the trial. The 
motions were declined and defendants excepted. Judgment was pro- 
nounced that defendant Joe F. Davis be confined in the common jail of 
Mecklenburg County, pay a fine of $100 and costs, the IJrison sentence 
suspended for two years upon condition that the defendant did not vio- 
late any law of the State, and especially the laws relating to slot machines 
and similar devices. As to the other three defendants, each, prayer for 
judgment was continued for five years. Defendants objected, excepted, 
and appealed. 

Attorney-General Mchfullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the Xtate. 

Henry  E. Fisher, G. T .  Carswell, and Carl Horn,  Jr., for defendants, 
appellants. 

SEAWELL, J. The objections of the defendants to the physical descrip- 
tion and operation of the machines introduced in evidence, given by wit- 
nesses who had examined, studied and tried them in operation, are without 
merit. Of the same character is the objection to the testimony of White 
relating to the physical changes necessary to conrert, or we should prop- 
erly say in view of the evidence, reconvert the machines into coin slot 
operated machines. 

The feature of the trial defendants more strongly challenge as objec- 
tionable relates to the testimony of White that  the change could be made 
in 15 or 20 minutes ahd what they contend was his failure, or demonstra- 
tion, that  i t  could not be accomplished a t  all. The appellants contend 
that his estimate of the time required was incompetent as opinion evi- 
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dence, and even so his denlollstration was tantamount to a failure of the 
State's evidence on the critical issue, justifying a nonsuit on the demurrer. 

We cannot agree to  either proposition. 
The witness was testifying as to matters within his knowledge, upon 

facts of his own observation, and not as an expert within the ordinary 
legal acceptation of that  term who bases his findings on the testimony of 
others,-hypotheses of fact, the truth of which he must assume. H i s  
statement is made in  connection with the simple physical changes he saw 
necessary to effect the conversion; and we should say the defendants, if 
there should be some technical doubt as to the competency of the evidence, 
could hardly be prejudiced by the witness' estimate of the time i t  would 
take to solder connections in three or four wires. 

The evidence tends to show that  the adaptation of the machines to use 
as slot machines under the definition given in  G.S. 14-306 could be 
readily and easily made;  and the motion for judgment of nonsuit was 
properly declined. 

Other exceptions are not regarded as meritorious. 
We find 
N o  error. 

MOTOR F I N A S C E  COMPANY v. J. CLACDE PUTXAM. 

(Filed 1 December, 1948.) 

1. Contempt of Court § 2b- 

An employer cannot be held in contempt for paying salary accruing to 
a judgment debtor after issuance and service on the employer of an order 
in proceedings supplemental to execution, since the order, properly con- 
strued, speaks as of the date of its issuance, and since in law the order 
could not apply to prospectire earnings of the judgment debtor. G.S. 1-368. 

2. Execution 9 2 5 -  
Prospective earnings of the judgment debtor are neither property nor a 

debt. and may not be reached in supplemental proceedings against the 
employer of the judgment debtor. G.S. 1-358, G.S. 1-360. 

APPEAL by plaintiff from Bumey, J., 17 August, 1948, in proceedings 
supplemental to  execution in the Superior Court of NEW HAISOVER 
County. 

The plaintiff, Motor Finance Company, recovered a judgment against 
the defendant, J. Claude Putnam, an  employee of Radio Station WMFD. 
Execution was issued, and returned unsatisfied. The plaintiff then insti- 
tuted proceedings supplemental to execution against the Radio Station 
under Article 31 of the General Statutes, and obtained an order from the 
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FINANCE Co. w. PUTNAM. 

Clerk of the Superior Court, requiring R. A. Dunlea, an officer of the 
Radio Station, to appear before the Clerk at his office in the courthouse 
on 7 January, 1948, for examination under G.S. 1-360, and forbidding 
Radio Station to make any disposition of "the property of J. Claude 
Putnam not exempt from execution or any debt due to the said J. Claude 
Putnam until further orders in the premises." This order was issued and 
served 23 December, 1947. 

Radio Station WMFD has never had any property of the defendant in 
its possession, and was not indebted to him in any way when the above 
order was signed and served. But between 23 December, 1947, and 
7 January, 1948, the Radio Station paid $100.00 to Putnam for salary 
accruing subsequent to 23 December, 1947. The record does not affirma- 
tively disclose that Radio Station WMFD is a legal entity, or what duties 
were assigned by i t  to Dunlea. I t  is assumed here, however, that the 
Radio Station is a corporation, and that Dunlea had complete charge of 
its affairs at  the times in controversy. 

Dunlea appeared before the Clerk at  the time and place specified in 
the order of 23 December, 1947, and was examined on oath by counsel 
for plaintiff, who thereby discovered that Radio Station WMFD had 
made the payment of salary set forth above. The plaintiff thereupon 
moved that the Radio Station and Dunlea be attached as for a contempt 
of court under G.S. 1-368 on the ground that the payment was made in 
willful disobedience of the order of 23 December, 1947. While the record 
is silent on the point, i t  is assumed here that the contempt proceedings 
were initiated by an order to show cause in conformity to G.S. 5-7. 

At the hearing, the court found and adjudged in substance that Radio 
Station WMFD and Dunlea had not disobeyed the order and were not 
guilty of any contempt. From judgment accordingly, the plaintiff 
appealed. 

Walton Peter Burkhimer for plaintiff, appellant. 
J .  Hardie Ferguson for Radio Station WMFD and R. A. Dunlea. 

ERVIN, J. The order of the Clerk forbade Radio Station WMFD to 
make any disposition of "the property of J. Claude Putnam not exempt 
from execution or any debt due to the said J. Claude Putnam until fur- 
ther orders in the premises." 

The plaintiff asserts that the Radio Station willfully disobeyed the 
order by paying to the defendant salary accruing after the issuance and 
service of the order, and that by reason thereof the court below erred in 
refusing to punish the Radio Station and its general manager, Dunlea, 
as for a contempt under G.S. 1-368. 
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FINANCE Co. r .  PXTNAM. 

The plaintiff's position is untenable because the order could apply only 
to property owned by the judgment debtor, Putnam, or to debts due to 
him on 23 December, 1947, the day whereon the order was issued and 
served. This is true for two reasons. I n  the first place, the order itself, 
when properly construed, spoke as of that date. 

Besides, the order would have been without support in law if it had 
undertaken to subject to the plaintiff's demands the prospective earnings 
of the judgment debtor. The order was entered in a proceeding supple- 
mental to execution against a third person, and was predicated upon 
sections 1-358 and 1-360 of the General Statutes. When these statutes 
are read either singly or as a component part of Article 31 of the General 
Statutes, i t  is plain that a supplemental proceeding against a third person 
is designed to reach and apply to the satisfaction of the judgment prop- 
erty of the judgment debtor in the hands of the third person or debts due 
to the judgment debtor by the third person at  the time of the issuance 
and service of the order for the examination of the third person. Pros- 
pective earnings of a judgment debtor are entirely hypothetical. They 
are neither property nor a debt. H i l l  v. Cenfral  T r u s t  Co., 33 Ohio App. 
204, 168 N. E. 768. 

While there seems to be no decision of this Court upon this precise 
problem, our conclusion finds full support in the well considered opinions 
is Osborne n. Wilkes ,  108 N.  C .  651, 13 S. E. 285, and Guano Co. v. 
Colwell, 177 N .  C.  218, 98 S. E. 535, where it is said that the statutes 
relating to supplemental proceedings are not intended to give a judgment 
creditor a "lien upon the debtor's skill or attainments." 

Moreover, our statutes concerning proceedings supplemental to execu- 
tion were adopted from New York, where it has been steadfastly held 
under the original statutes that "future earnings, wages, or salaries to 
become due, or which become due after service of the order for examina- 
tion, cannot be reached by supplementary proceedings." 23 C. J., Execu- 
tions, section 943, and cases cited. The basis for this ruling is set forth 
in an exhaustive opinion in Re T r u s f e e s  of Board of Publication and 
Sabbath-School W o r k ,  22 Misc. Rep. 545, 50 N. Y. S. 171, where i t  is 
said : "Proceedings supplementary to execution are directed against 
property which, at  the time of the order for his examination, the judg- 
ment debtor has in his possession or under his control, or which is actually 
due to him, and . . . no property subsequently acquired, and no future 
earnings of any kind, and no earnings for personal service rendered within 
60 days preceding such order, if necessary for the use of his family, can 
be reached. The same rule applies to all supplementary proceedings 
against third persons, for every one of them proceeds upon an allegation 
to the effect that the third party has certain property belonging to the 
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judgment  debtor which then and  there ought  to  be applied toward the 

satisfaction of the  claim of the  judgment creditor." 
F o r  the reasons given, the  order of t h e  Clerk had  no application to 

sa la ry  accruing to the  judgment debtor a f te r  i ts  issuance and  service, a n d  
the  judgment of the court below mus t  be 

Affirmed. 

ROSCOE TAYLOR v. B. C. HODGE. 

(Filed 1 December, 1948.) 
1. Trial § 22b- 

The defendant's el-idence in contradiction to that of plaintiff is not to be 
considered in determining the sufficiency of the evidence to overrule non- 
suit. 

2. Malicious Prosecution § la- 
To make out a case of malicious prosecution i t  is necessary that the 

plaintiff show (1) malice; ( 2 )  want of probable cause; and ( 3 )  favorable 
termination of the proceeding upon which the action is based. 

3. Malicious Prosecution § 5- 

A nolle prosequi is a sufficient termination of a criminal action to support 
an action for malicious prosecution. 

4. Malicious Prosecution 9 4- 

In  an action for malicious prosecution, constructive malice may be in- 
ferred from want of probable cause. 

5. Malicious Prosecution § 3- 

Want of probable cause is a mixed question of law and fact. 

6. Malicious Prosecution § 10- 

The evidence tended to show that. incident to a controrersy between 
them, plaintiff refused to surrender possession of defendant's saw until 
defendant returned plaintiff's brace and bit, and that  on the following day 
defendant swore out a warrant charging plaintiff with larceny of the saw. 
Held: The question of want of probable cause is for the determination of 
the jury upon the basis of whether a man of ordinary prudence and iutelli- 
gence under the circumstances would have known that  the charge of lar- 
ceny had no reasonable foundation. 

7. Malicious Prosecution 3 3- 
The fact that the recorder has found probable cause for the pnrpose of 

binding plaintiff over for trial in the Superior Court upon the charge, does 
not conclude plaintiff in an action for malicious prosecution when a nol. 
pros. has been taken in the Superior Court. 
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DEFENDANT'S appeal from E d m u n d s o n ,  Spec ia l  Jud,qe ,  April Term, 
1948, WAKE Superior Court. 

E. D. Flowers a n d  J .  B. B i l i so l y  for p l a i n t i f f ,  appellee.  
L. A. Doub a n d  Sam J .  X o r r i s  for  d e f e n d a n t ,  appe l lan t .  

SEAVJELL, J. This action was brought to recoyer damages for an 
alleged malicious prosecution of the plaintiff by the defendant in a crim- 
inal action falsely charging him with stealing an "electric ski1 saw"- 
an  automatic carpenter's tool belonging to the defendant. 

The complaint and answer are not inrolved i11 the exceptions and 
present no novel features. The sole exception is to the overruling of the 
defendant's demurrer to the evidence and nlotions for judgment as of 
nonsuit. On the trial the plaintiff's evidence in substantial summary 
tended to show as fo l lom:  

The plaintiff had served the defendant as carpenter foreman for about 
six years and in that  capacity had charge of all the tools used, including 
the saw over which the controversy arose. Nost  of the time i t  was kept 
in the store, but when not there i t  was kept on plaintiff's porch. I t  had 
been used on the job on the Saturday morning when plaintiff quit work 
and was sitting in the little house next to defendant's where they had 
been working. I t  was brought to the porch and left there. The plaintiff 
testified that  he had possession of all the tools ~vhen he was on the job 
and Mr. Hodge told him to take the skill saw. 

The plaintiff wished to take employment where he was offered more 
money and told the defendant so. This the defendant resented and an 
acrimonious discussion followed. 

There mas no concealment of the saw or its location. However, Hodge 
was in possession of a brace and bit belonging to the plaintiff which had 
been borrowed and which he wanted returned. Hodge refused to return 
the brace and bit, saying that  Taylor had treated him "damned dirty" 
in leaving h im;  that  he would never get the brace and bit. Thereupon 
Taylor refused to give up  the saw until Hodge brought back the bit. 
After threatening to  take out claim and delivery for the saw, the defend- 
ant  angrily left the house, demanding, however, that  plaintiff vacate the 
house next day. 

On the following Fr iday the plaintiff was arrested on a warrant  sworn 
out by the defendant, charging him with stealing the saw. At the hear- 
ing before the recorder's court of Wendell, Taylor was bound over to the 
Superior Court, where in due time a nol le  p r o s e q ~ i i  mas taken, terminat- 
ing the case. 

Plaintiff testified as to the publicity given the charge of theft and 
incident damage to his reputation, and loss of employment. 
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The defendant's evidence differed from the plaintiff's a t  material 
points; but on the motion to nonsuit its comparative force and effect was 
a matter for the jury. 

To make out a case of malicious prosecution i t  is necessary that the 
plaintiff show (1) malice; (2) want of probable cause; and ( 3 )  favorable 
termination of the proceeding upon which his action is based. Perry v. 
Hztrdle, ante, 216, 49 S. E. (2)  400; Melton v. Rickrnan, 225 h'. C.  700, 
36 S. E. (2 )  276; Miller v. Greenwood, 218 N.  C .  146, 10 S. E. (2)  708; 
Wingate v. C'ausey, 196 h'. C. 71, 72, 144 S. E. 530; Railroad v. Hard- 
ware Co., 138 N .  C .  175, 50 S. E. 571. 

Favorable termination of criminal action against the plaintiff is suffi- 
ciently shown by nolle prosequi i n  the Superior Court; Wilkinson v. 
Wilkinson, 159 N .  C.  265, 74 S. E. 740; Hatch v. Cohen, 84 N .  C .  602; 
there is evidence of express malice in  the defendant's conduct, not merely 
of a general nature, but in specific application to the transaction under 
review; and constructive malice may be inferred from want of probable 
cause and reckless disregard of plaintiff's rights under reasonable notice 
thereof; the defense is, therefore, more particularly addressed to the 
question of probable cause. 

What is probable cause, and what constitutes a lack of it,-both posi- 
tive and negative conditions,-hare been frequently and variously defined. 
Wilkinson v. Wilkinson, supra; Hatch v. Cohen, supra; Bowen v. Pollard, 
173 N .  C .  129, 91 S. E. 711 ; 34 Am. Jur. ,  Malicious Prosecution, see. 47, 
and cited cases. Ender any definition given, we cannot see how the 
defendant can avoid the unfaoorable inferences to be drawn from his 
conduct with respect either to its malicious motivation or want of prob- 
able cause. 

Want of probable cause is regarded as a mixed question of law and 
fact. Wilkinson v. Wilkinson, supra; Bowen v. Pollard, supra; Ratuls 
q).  Bennett, 221 N .  C .  127, 19 S. E. (2 )  126. On the factual side the 
jury had evidence tending to show circumstances which would seem to 
assure a normal person of average intelligence that the charge of stealing 
11ad no reasonable foundation, was wanting in the essential of probable 
cause. While the ordinary layman may not know, technically, all the 
elements entering into the crime of larceny, the nature of the offense is 
too well understood and popularly recognized to permit withdrawal from 
the jury the inference that  the defendant acted against his own light- 
laid the charge regardless of facts within his knowledge which should 
have convinced a man of ordinary prudence and intelligence of the plain- 
tiff's innocence of that crime; and the inferences from the evidence were 
such as must be left to the jury upon the issue whether such probable 
cause actually existed. Bowen v. Pollard, supra. 



3. C.] FALL TERM, 1948. 561 

This defense urges that  the finding of probable cause by the recorder 
incidental to binding Taylor over to the Superior Court concludes him 
on that  isiue and entitles defendant to a nonsuit. 

H a d  the recorder so found, in passing on a matter within his jurisdic- 
tion to t ry  and determine, that  conclusion might be sound. Bu t  courts 
of final jurisdiction have been slow to concede that  finality of result to 
courts of Justices of the Peace and similar courts where jurisdiction in  
the premiws is confined t o  preliminary exanlination for purpose of hold- 
ing the accused for subsequent trial only; a t  most holding that  i t  is 
prima f a c i e  evidence, but not conclusive. 34 d m .  Jur. ,  p. 744, see. 65; 
Bowel, 7.. Pollard, supra; Y o u n g  2.. Hardwood Co., 200 N.  C .  310, 156 
S. E. 501; Kelly v. Shoe Co., 190 S. C .  406, 130 S. E. 32;  Mitchem v. 
Weat ' iny  C'o., 210 N .  C. 732, 185 S. E. 329. 

Even QO. if the case went no further that might be necessarily true 
since the plaintiff must show that the action terminated favorably to 
him before his action can be brought. Whatever effect the finding of 
probable cauFe on preliminary examination for the purpose of holding 
the accused for subsequent trial in the proper court might have on the 
issue generally, i t  is not necessary for us to say;  i n  any event i t  is not, 
i n  this jurisdiction, conclusire upon the plaintiff in the prosecution of his 
suit when the prosecution upon which it is based has terminated favorably 
to him. H a f c h  v. Cohen,  supra. I n  this case and others above cited the 
factual situation was parallel, showing the accused to  have been bound 
over in the preliminary court. 

The evidence was sufficient to he submitted to the jury, and they have 
answered. We find 

No error. 

KEAL HAWKISS v. TOWK O F  DALLAS. 

(Filed 1 December. 1948.) 

1. Trial § 21 : Appeal and Error 7- 

Motion to nonsuit must be renewed at the close of all the evidence in 
order to present 011 appeal the question of the sufficiency of the evidence. 

2. Municipal Corporations 99 16, 22- 

Where a party has performed work for a municipality under a contract 
involving more than $1.000.00 which was let ~ ~ ~ i t h o u t  advertisement aq 
required by G.S. 143.129, the contract is void and he may not recover 
thereon, bnt he is entitled to recover on the principle of quantum nzerwit 
the reawnable and just mlue for material 2nd labor so furnished of which 
the town received the benefit. 
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LIPPEAL by defendant from Rouasecru, J., a t  Uarch  Civil Term, 1948, 
of GASTON. 

Civil action to recover on contracts for paring of street and laping and 
constructing sewer lines. 

Plaintiff alleges in  his complaint substantially these facts : 
1. That  on or about 2 June, 1947. a t  request of an official of the t o ~ n  

of Dallas he submitted written bids : (1) for installing a certain specified 
sewer line a t  cost plus ten per cent and manholes a t  g i ~ e n  price; and (2)  
to furnish all materials and labor for the paring of certain streets adja- 
cent to the old courthouse square for a specified sum of money, which 
bids were accepted by the defendant. ~ v i t h  agreement that  n-ork should 
begin on 9 June,  1947, and to be paid for TT-ithin ten days after its 
completion. 

2. That  plaintiff began work on 9 June, 1947, pursuant to the contract, 
and completed the jobs according to contract on 28 June,  1947, and 
thereupon rendered to defendant itemized inroices therefor in accordance 
with contract in the total amount of $8.323.32, claim for which plaintiff 
duly presented to the lawful municipal authorities to be auditpd and 
allowed: but that  said authorities hare  disalloa-rd the claim. 

3. That  the labor and materials necessary to the completion of the said 
contract were furnished and provided by plaintiff in good faith, and 
although plaintiff has often rendered statement to defendant. and made 
repeated demands for payment of the aniount due, the defendant has 
failed and neglected to pay same or any part thereof; and that for all 
of it. $8,323.32, with interect from giren date, defendant is justly in- 
debted to plaintiff. 

Defendant anwer ing  the complaint of plaintiff admits that  a claim 
has been made by plaintiff upon defendant. and has been denied by 
defendant for that, it  i i  unlanful ;  but denies all other material allega- 
tions. 

And by TTay of further anw-er and defence, defeidant arerq. in mate- 
rial and pertinrnt part. that if ally agreement was entered into between 
plaintiff and anyone purporting to act for defendant (1)  such agreement 
iz illegal, null and ~ o i d  and is in nom-ise binding upon defendant for that 
( a )  i t  was not entered into in con~pliance with the requirements of G.S. 
143-129, but jb)  without authority, either express or implied, to bind 
defendant, and ( 2 )  such agreement was entered into "unlamfullr. ~ ~ i l f u l l g  
and knowingly with the intent to evade the requirements of the law with 
regard to adwrtisements and public letting. of municipal contract., and 
. . . in pursuance of an unlawful conqpiracy to obtain, without adrer- 
tisement or public letting, nork  for the plaintiff and to makr and estab- 
lish excesqire price< therefor with the intent to defraud the Town of 
Dallas." 
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Plaintiff, in reply to the a.,.erments of defendant's further answer and 
defense, admits the agreement as set forth in  the complaint, but denies 
all other material parts. 

Upon the trial in Superior Court plaintiff offered evidence tending to 
support the allegations of his complaint, and to indicate that  of the 
$8,383.32, for which claim is made by him, the sum of $6,778.32 repre- 
sents actual cost to him, including amounts paid by him to subcontractors, 
-the difference being profit to h im;  and that the price charged is fa i r  
and reasonable. And i t  was stipulated by plaintiff, a t  close of his evi- 
dence, "that he had learned that  there was not any advertisement for 
bids." 

Defendant, reserving exception to the denial of its motion for judgment 
as  of nonsuit when plaintiff first rests his case, offered evidence tending to 
s h o ~ :  That  the present mayor, then clerk, of defendant Town of Dallas, 
knowing of the location of the pavement in  question, talked with plain- 
tiff before the road was laid and told him that  he m7as the clerk, and that  
there wab no money in the town treasury, the present board had not paid 
plaintifl because the work was not adrertiaed, and thought it was illegal 
and m-as afraid the citizens of the town would hold them responsible; that  
while the town does not hare  the money, it is not the desire of the town 
to  reap the benefits, aud that if it is a legal charge, the present board 
wants to pay it. 

The record fails to sho~i- that the motion for judgment as of nonsuit 
was renewed a t  close of all the evidence. 

The case was submitted to the jury on this issue: "What amount, if 
any, is the plaintiff entitled to recover?" The jury answered the issue, 
"$6,775.32." 

From judgment in favor of plaintiff on the rerdict rendered, defendant 
appeal. to Supreme Court and assigns error. 

L. B. Hollowell  for  p l a i n f i f ,  appellee. 
George  B. Mason and  .Jnrnes Mul len  for defendant ,  appel lant .  

TIXRORSE, J. Appellant fails to show error in either of the two 
matters assigned as error on this appeal. 

First. as to denial of motion for judgment as of nonsuit: Defendant, 
by offering evidence and failing to renew its motion for judgment as i n  
caqe of nonsuit a t  the cloqe of all the evidence, as provided in G.S. 1-183, 
waired its exception to the denial of such motion entered by it when 
plaintiff first rested hi. caie. Lee c. Penland ,  200 S. C. 340, 157 S. E. 
31 ;  R e n f n l  Co. c .  Jvst ice,  "1 1. C. 54, 185 S. E. 609. and numelous 
other cases. 
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Second, as to a portion of the charge of the court to the jury: The 
court held, and charged, without exception, in  substance that, though the 
contract here involved be illegal for that i t  was entered into without the 
town having advertised for proposals or bids, i t  would be manifestly 
unfair for the town to receive the benefit of the work and labor provided 
and the materials furnished in installing the sewer line and in paving 
the street, without paying plaintiff the reasonable and just value thereof. 
Immediately following is this portion of the charge, to which exception 
is taken. 

"The Court, Gentlemen, is holding as a matter of law, and the Court 
so instructs you, that this contract was illegal and that the plaintiff 
cannot, in this action, receive a profit himself, under an illegal contract, 
but the Court charges you, gentlemen, the burden being on the plaintiff to 
so satisfy you, that the plaintiff is entitled to recover in this action the 
reasonable, just value of the material and labor so furnished which the 
town received the bene.Gt of.)' 

The statute, G.S. 143-129, in prescribing procedure for letting of public 
contracts, provides, among other things, that no construction requiring 
an estimated expenditure of public money in an amount of one thousand 
dollars or more, except in cases of certain emergencies, shall be performed, 
nor shall any contract be awarded therefor by a county, city, town or 
other subdivision of the State, unless the provisions of the section be 
complied with. Among other provisions, it is required that proposals for 
the construction shall be invited by advertisement in the manner and for 
the time specified. 

This Court has held that a contract not made in conformity to the 
statutory requirements is void, and the contractor may not recover on the 
contract. Realty Co. v. Charlotte, 198 N. C. 564, 152 S. E. 686; see also 
Jenkins v. Henderson, 214 N. C. 249, 199 S. E. 31; Raynor v. Commrs. 
of Louisburg, 220 N .  C. 348, 17 S. E. (2)  495. 

Nevertheless, where the construction work has been actually done and 
accepted the Court holds that the county, city or town "is bound on a 
quantum meruit for the reasonable and just value of the work and labor 
done and material furnished." McPJzail v. Comrs., 119 W. C.  330, 
25 S. E. 958; Realty Co. v. Charlotte, supra; Stephens Co. v. Charlotte, 
201 N .  C. 258, 159 5. E. 414; Commrs. of Brunswkk Co. v. Inman, 203 
N. C. 542, 166 5. E. 519. See also Moore o. Lnmbeth, 207 N .  C .  23, 175 
S. E. 714. Compare Raynor u. Commrs. of Louisburg, supra. 

I n  the light of the principle of quantum meruit applied as stated 
above, there is no error in the portion of the charge to which the exception 
relates. 

For reasons stated there is, in the judgment below, 
No error. 
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J. J. GRAHAM, JR., r. CLIFFORD GRAHAM ET AL. 

(Piled 1 December, 1948.) 
1. Mortgages 9 35c- 

The evidence tended to show that the cestul instructed the trustee to 
foreclose the deed of trust and to hare someone bid in the property for 
him, and that at  the sale the person selected by the trustee did bid in the 
property for the cestui. Held: An instruction to the effect that as a 
matter of law the bidder was an agent of the trustee and the sale voidable, 
is error, since a cestui is entitled to buy at the foreclosure sale in the 
absence of fraud or collusion, and therefore can do so through an agent. 

a. Cancellation of Instruments § 12- 
Where plaintiff, attacking a deed of trust for fraud or undue influence, 

introduces some evidence of misrepresentation after the execution of the 
instrument but no evidence of overreaching on the part of the cestui at 
the time the instrument was executed, it is not error for the trial court to 
instruct the jury to answer the issue of fraud and undue influence in the 
negative. 

APPEAL by plaintiff and defendant from Rousseau, J., April Term, 
1948, of MECKLENBURG. 

Civil action to recover possession of land and to remove cloud on title. 
Two brothers are contending over a 40-acre farm in Mecklenburg 

County, each claiming title from their father, the plaintiff to the whole 
by foreclosure under deed of trust and the defendant to one-half interest 
by inheritance. 

The father purchased the farm in 1902, and executed deed of trust on 
the property to W. G. Jordan to secure the payment of a $485.05-note. 
The plaintiff acquired by purchase and assignment this note and deed of 
trust in 1915. The note was renewed from time to time, the last renewal 
being executed on 25 February, 1942, for $1,522.32, which represented 
principal and accrued interest, and was secured by deed of trust on the 
property made to Neal Y. Pharr,  Trustee, and registered in Book 1071, 
page 141, Public Registry of Mecklenburg County. 

The father, a widower, died at  the plaintiff's home in South Carolina 
on 16 February, 1943. The defendant and his wife live in  this State a t  
the old home place. 

On 3 May, 1943, the Trustee, on instructions from the plaintiff that he 
foreclose and have someone bid the property in for him, sold the property, 
after due advertisement, and it was bid in by J. M. Dwelle for the plain- 
tiff. Plaintiff says: "I was not up here on the day of the sale. I never 
saw Mr. Dwelle and never heard of him before today. I wrote Mr. Pharr  
and I undoubtedly asked him to handle it for me." 
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The Trustee testified : ('I conducted the foreclosure sale. I did not bid 
in the property. . . . The property was bid in by J. J. Graham, Jr . ,  by 
J. 31. Dwelle, Agent. . . . I t  is entirely possible that I had instruction< 
from J. J. Graham, Jr . ,  to have someone bid the property in for him. 
. . . I t  is entirely possible that  I told Mr. Dwelle that  I had instructions 
from Graham to bid on the property for some specified amount. . . . 
The bid was $1,690.71, subject to  all unpaid taxes and assessments, includ- 
ing 1943 taxes. . . . I don't remember whether that was the only bid that 
was put on the property." 

The issues, submitted to the jury and answered under instructions from 
the court, follow : 

"1. Was the deed of trust, recorded in Book 1071, a t  page 141, in the 
office of the Register of Deeds of Xecklenburg County, and relied upon 
by the plaintiff, secured or obtained by undue influence or fraud, as 
alleged in the answer ? Answer : S o .  

"2. Was the foreclosure which took place on the 3rd day of May, 1943. 
voidable in law ? Answer : Yes. 

"3. I s  the plaintiff the owner, in fee simple, of the premises and 
entitled to immediate possession? Answer : KO." 

From judgment on the verdict, both sides appeal, assigning errors. 

J.  Spencer  Bel l  for plaintif f .  
Thaddeus  ,4. Adalms for defendant .  

STACY, C. J. I n  1943, J. J. Graham, Sr., died seized of a farm in 
Mecklenburg County and leaving him surviving two sons, who are now 
contending over the old home place or the rooftree. Both appeal from 
the outcome in the court below, each presenting a single question vital to 
bis position. 

1. Plaintiff's appeal: The plaintiff is satisfied with the answer to the 
first issue, and contends that  the jury should have been instructed to 
answel the second and third issues in his favor also, if the evidence is to 
be believed. 

The court instructed the jury that "a trustee in the sale of land under 
a deed of trust cannot bid for either party," and "the court has concluded, 
as a matter of law," that, here, if the trustee "requested someone else to 
bid the land in for the plaintiff." the man who did the bidding was the 
trustee'q agent, and therefore the trustee did the bidding himself, and that 
makes a ~ o i d a b l e  sale. 

The instruction seems to be predicated on the case of D a c i s  2.. Dogget t ,  
212 N .  C .  589, 194 S. E. 288. I n  that caqe, however, i t  mas conceded 
that  the attorney who conducied the sale and bid in the property was 
ecting as agent for both seller and buyer. Here, the situation is quite 
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ZIBELIN 2. IXSTRANCE Co. 

different. The foreclosure was conducted by the Trustee. The property 
was bid in  by the plaintiff's agent, J. %I. Dwelle. The case of Mills v. 
ilfutual B. Le. L. Asso., 216 N. C.  664, 6 S. E. ( 2 )  549, is likavise dis- 
tinguishable. 

The  plaintiff was the cestui in the deed of trust. I n  the absence of 
fraud or collusion, he was entitled to buy a t  the foreclosure sale. Bunn 
v. Holliday, 209 N. C.  351, 183 S. E. 278. Of course, what he could do 
himself, he could do through an  agent. 

On the record as presented the instruction must be held for error. 
2. Defendants' appeal: The defendants are satisfied with the answer 

to the second and third issues, and insist ~ ~ i t h  confidence that  error was 
committed by the trial court in instructing the jury to ansm-er the first 
issue in the negative. 

There is much in the evidence to suggest a want of charity or even 
generosity on the part  of the plaintiff toxards his less fortunate brother. 
Nevertheless the first issue speaks to undue influence or fraud in the 
procurement of the deed of trust, and the record is barren of any over- 
reaching on the part  of the plaintiff a t  the time of its execution by his 
father. H e  map h a ~ e  misled his brother in subsequent correspondence, 
but not his father a t  the time of its execution. - i t  least, such is the 
record as it nox- appears. Whether the defendant has any remedv in 
equity under the doctrine of a constructive trust is not presented. 

Hence, the result : 
On Plaintiff's Appeal, S e w  trial. 
On  Defendant's Appeal, S o  error. 

LOUIS J. ZIBELIN AXD WIFE. CESNIE C. ZIBELIS, r. PATTTUCKET 
MUTUAL FIRE ISSURASCE COMPAXY. 

(Filed 1 Ikcember, 19-18.) 
1. Insurance 5 19a- 

The pro\-isions of the standard form of fire insurance policy are  valid. 
and the rights and liabilities of both insurer and insured must he deter- 
mined in accordance with its terms. 

2. Insurance # 24a- 
In  order for denial of liability to (lispen-e nit11 the  pro^-i-ion of the 

policy requiring the filing of proof of loss ni thin  a specified time, it must 
appear that such denial was made on other groundc ni thin  the time limited 
for  filing of proof of l o w  
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3. Insurance 9 22f- 
At the time of the issuance of the policy, knowledge of the local agent is 

ordinarily imputable to insurer, but after the policy has been issued and 
loss has occurred, the local agent has no authority to waive provisions or 
conditions in the policy contrary to the express limitation on his authority 
contained therein. 

4. Same- 
Insurer is ordinarily bound by wairer or extension of time for filing 

proof of loss based upon the acts of its officer or adjuster, but is not so 
bound by unauthorized acts of its local agent. 

5. Insurance § Z4a- 
The allegations of the complaint disclose that after the occurrence of 

loss, insurer's local agent advised insured to  defer filing formal claim until 
such time as materials could be obtained for repairs, and that insured 
failed to file proof of loss within the time specified in the policy and did 
not institute action on the policy until after the expiration of the time 
limited therein. There was no denial of liability by insurer on other 
grounds within the time limited for filing proof of loss. Held: Insurer's 
demurrer should have been sustained. 

APPEAL by defendant from Burney, .T., August Term, 1948, of NEW 
HANOVER. Reversed. 

Suit  on standard fire insurance policy with windstorm coverage. 
Plaintiff alleged issuance of policy 29 April, 1944, and damage to his 

dwelling house by wind 3 August, 1944. By formal stipulation as 
addenda to the complaint i t  was admitted that  no written proof of loss 
was given until 6 April, 1946, and that  no  extension of the time limited 
by the policy for filing such proofs was given by the company. Suit  was 
instituted 16 January,  1947. Plaintiff alleged, however, that  immedi- 
ately after the loss he reported i t  to the defendant's local agent who 
"advised plaintiff that  due to inability to obtain building material a t  
tha t  time i t  would be advisable for the plaintiff to make such temporary 
repairs as possible and wait the formal filing of claim until such time 
a s  materials could be obtained and proper repairs made." Plaintiff 
further alleged that  not being familiar with the terms of his contract he 
acted upon the suggestion and advice of defendant's agent and delayed 
filing formal written proofs of loss; that  when same were filed (April, 
1946) with defendant's local agent, liability was denied. 

The policy in this case, a standard fire insurance policy with wind- 
storm coverage, which was made a par t  of the complaint. provided, 
among other things, that  (1) "No one has power to waive any provision 
o r  condition of this policy except such as by the terms of the policy is the 
subject of agreement added hereto, nor shall any such provision or condi- 
tion be waived unless the waiver is in writing added hereto, nor shall 
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any provision or condition of this policy or any forfeiture be waived by 
any requirement, act, or proceeding on the part of this company relating 
to appraisal or to any examination herein provided for ;  nor shall any 
privilege or permission affecting the insurance hereunder exist or be 
claimed by the insured unless granted herein or by rider added hereto. 
(2)  The insured shall give immediate notice, in writing, to this company, 
of any loss or damage, protect the property from further damage . . .; 
and the insured shall, within sixty days after the fire, unless such time 
is extended in writing by this company, render to this company a proof 
of loss, signed and sworn to by the insured. . . . ( 3 )  No suit or action 
on this policy for the recovery of any claim shall be sustained in any 
court of law or equity unless the insured has complied with all the re- 
quirements of this policy, nor unless commenced within twelve months 
next after the fire." 

Defendant's demurrer to the complaint was overruled and defendant 
excepted and appealed. 

J .  Hard ie  Ferguson for  p la in t i f ,  appellee. 
Hnrriss  Xezuman and Rountree & Rountree for defendant ,  appellant. 

DEVIN, J. Unfortunately for the plaintiff, he failed to observe the 
terms of his policy and to comply with its plainly written provisions. 
The contract between the plaintiff and the Insurance Company embodied 
in the standard form of fire insurance policy is one prescribed by statute 
(G.S. 58-177), and its provisions have been held by this Court to be valid 
and just to insured and insurer. Greene v. Ins .  Co., 196 K. C. 335, 145 
S. E. 616. The rights and liabilities of both under the policy must be 
ascertained and determined in accord with its terms. Insurance Co. v. 
Wel l s ,  226 N. C.  574, 39 S. E. ( 2 )  741; Hidki f f  v. I n s .  Co., 197 N .  C. 
139, 147 S. E. 812; &fuse v. S s s w a n c e  Co., 108 N. C. 240, 13 S. E. 94. 
There was here no denial of liability on other grounds by the Insurance 
Company within the time limited for filing proof of loss which ~ ~ o u l d  
have dispensed with that requirement. Mercantile Co. z). Ins .  Co., 176 
N. C. 545, 97 S. E. 476; G'orham 2'. I n s .  Co., 214 N .  C. 526, 200 S. E. 5. 
While provisions in the policy restricting the local agent's power to waive 
conditions as a general rule do not include conditions existing at  the 
inception of the contract, Aldridge c. Ins .  Co., 194 N. C.  683, 140 S. E. 
706, the rule is otherwise as to those arising after the policy has been 
issued and loss has occurred. Bullnrd c. Ins .  CO., 189 N. C. 34, 126 
S. E. 179; S m i t h  c. I n s .  Co., 193 S. C. 446, 137 S. E. 310. Suggestions 
made by the Iocal agent to the insured after loss are not within the scope 
of his authority. H o r t o n  v. Ins .  Co., 122 N. C. 498, 29 S. E. 944. Nor 
may he alter the terms of the policy after its issue and loss thereunder 
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has been reported. Sun Ins. 0 , f i c e  v. S c o t t ,  284 U. S .  177, 29 A. J. 623. 
Limitations on the agent's authority expressed in unambiguous language 
in the policy must be held binding on the insured. May on Ins., secs. 
137-138. I n  T u t h a m  v. Ins. Co., 181 N. C. 434, 107 S. E. 450, i t  was 
held the provision in the policy limiting the time within which suit may 
be instituted mas not extended or waired because of the time consumed 
under an  agreement for appraisal. Plaintiff relied upon the suggestion 
and advice of defendant's local agent, but this cannot be held binding 
upon the company or to extend its liability, after the inception of the 
contract and after the loss, beyond that which i t  has undertaken and 
which is expressed in the written contract. As the parties have con- 
tracted so must they be bound. 

The cases cited by plaintiff are not controlling on the facts here pre- 
sented. At the time of issuing the policy the local agent pro lzac vice 
representb the company and his knowledge is ordinarily held to be notice 
to his principal. But  this rule does not apply to authorize extension of 
time for the performance of conditions precedent to ectablishing liability 
after the loss has occurred, and in direct contradiction of the terms of 
the written contract of insurance. TThile a wai~-er bv an officer of the 
company or by an adjuster, n-ho for the rery  purpose of determining and 
adjusting the loss has been called in by the Insurance Company, i.: gen- 
erally held binding on the company as to filing proofs of loss (S frause  
v. Ins. Co., 128 K. C. 64, 38 S. E. 256;  Dibbrell v. Ins .  Co.. 110 S. C. 
193. 14 S. E. 506)' that  situation is not presented here. 

The judgment overruling the defendant's demurrer is 
Reversed. 

STATE, Ex REL. UXERIPLOTMEST COlIPESSATIOS C O X ,  v. EDbIvSD 
LTjSCEFORD ET AL. 

(Filed 1 December, 1948.) 

Master and Servant 3 H+EmpIo~ees belonging to groups, members of 
which participated in strike, are not entitled to uneniployment benefit% 

The labor dispute which brought about a stoppage of work involved the 
maintenance of membership clause in the contract of employment and also 
a general increase in wages. Employee-claimants belonged to a grade or 
class of workers some of whom participated in and n-ere directly interested 
in the controversy. Held: Employee-claimants are not entitled to unem- 
ployment compensation benefits. G.S. 96-14 ( d )  ( 3 ) ,  nor may they success- 
fully contend that, as they were not members of the union and did not 
participate in, or help finance the labor dispute, they should not be de- 
prived of unemployment compensation benefits, since the labor dispute 
also inrolved a general increase in wages from which they stood to benefit. 



N. C.] FALL TERM,  1948. 571 

~ P P E A L  by employee-claimants from Pless, J., March Term, 1947, of 
RICHMOND. 

Proceeding before Unemployment Compensation Commission (now 
Employment Security Commission) to determine validity of claims and 
disqualifications for unemployment benefits. 

The operative facts are these : 
1. The E n t x d l e  Manufacturing Company is engaged in the manu- 

facture of cotton piece goods in its plant at  Rockingham and normally 
employs (among other workers) "watchmen," "speeders," "spoolers" and 
"creelers." 

2. The employee-claimants here, Colin O'Brien ("watchman"), John 
D. Lisk ("speeder"), Edna J. Tyson ("spooler") and J. H. Tyson 
("creeler") -ere unemployed from 17 September to 29 October, 1945 
(and perhaps longer) by reason of a labor dispute between the manage- 
ment and Local No. 603, Textile Workers Union of America, CIO, duly 
certified bargaining agent of the eniployees, orer the terms of the con- 
tract of employment-principally the maintenance of membership clause 
-but also a general increase in wages. 

3. The employee-claimants here XTere not directly interested in the 
labor dispute (which brought about a stoppage of work at  the mill) as 
they were not members of the Union, nor did they participate in, help 
finance, or benefit from the dispute. Each did, however, belong to a 
grade or class of workers, some of whom participated in  and were directly 
interested in the controversy. 

The Unemployment Compensatio~~ Commission found that the em- 
ployee-claimants were disqualified to receive benefits under the appli- 
cable prorisions of the ITnemployrnent Compensation Law, and denied 
their claims, m-hich findings and conclusions were upheld on appeal to  the 
Superior Court. 

From this latter ruling, the employee-claimants appeal, assigning error. 

TI-. D. Holoman, R. B. Overfon, R. B. Billings, and D. G. Ball for 
l'nemployment Conzpensation Commission, appellrc. 

George S. Steele, Jr., for employee-cZaimanfs, appellants. 

STACY, C. J. The case is controlled by the decision in Cnenzployment 
Compensation Commission v. Nortin, 228 N .  C.  277. 45 S. E. ( 2 )  385. 

Indeed, the employee-claimants here, realizing that the decision in  the 
Xartin case might settle their own, after permission duly obtained, filed 
brief in the case as arrzic-i curie and suggested that the disqualification for  
benefits provided in G. S. 96-14 jd) (2 )  should be construed to apply 
only to those workers in the same grade or class who stood to benefit by 



572 I N  T H E  SUPREME COURT. 1229 

the labor dispute. The present appeal is frankly an effort to have the 
Martin.cme reconsidered and overruled. 

The appellants are hardly in position to insist upon a reversal of the 
judgment in the instant case, even under their interpretation of the 
statute, for not only are they ipsissimis verbis in the .same "grade or class 
of workers," some of whom were participating in or financing or directly 
interested in the dispute, but they also stood to benefit from the labor 
dispute as it involved a general increase of wages as well as the mainte- 
nance of union membership. 

I t  is the position of the appellants, however, that the chief bone of 
contention between the parties was the maintenance of membership 
clause, which could benefit only the Union-thus limiting the same "grade 
or class of workers" to members of the Union-so thk appellants say, 
citing out-of-state authorities, but this position and contention seems to 
overlook the fact that the entire contract, including a general increase of 
wages, was also involved in the dispute. 

Speaking to the subject in I A  re Steelman, 219 N .  C. 306, 13 S. E. ( 2 )  
544, it was said: "The statute withholds benefits during the stoppage 
of work which is caused by a labor dispute, from all persons participat- 
ing in or financing or directly interested in the labor dispute and from 
all grades or classes of workers of which, immediately before the coni- 
mencement of the stoppage, there were members employed at the prem- 
ises at  which the stoppage occurs, and any of whom are participating 
in or financing or directly interested in the dispute. Each claimant is 
required to show to the satisfaction of the Commission that he is not 
disqualified for benefits under the terms of this section. I t  thus appears 
that the State seeks to be neutral in the labor dispute as far  as practi- 
cable, and to grant benefits only in conformity to such neutrality." 

The correct result seems to have been reached in the court below. 
Affirmed. 

T. G. GRIGGS, OTIS C. BRIGMAN, AND ,4R'DREUT D. JORDAN, TRADING AS 

T. G. GRIGGS TRUCKING COMPANY, V. STOKER SERVICE COM- 
PANY, INC., AND YORK-SHIPLEY, INC. 

(Filed 15 December, 1948.) 
1. Pleadings 8 5- 

The fact that plaintiffs make no specific demand for judgment against 
one of defendants does not preclude recovery against such defendant when 
the facts alleged are sufficient to support recovery and there is a general 
prayer for relief, since the right to recover is not dependent upon the 
prayer for  relief but upon the allegations and proof. 



N. C.] FALL TERM, 1948. 

2. Carders § 14-- 

Where, in  making a settlement with tlie purchaser after wrongful deliv- 
ery of the goods to him by the carrier, the seller contracts with the pur- 
chaser to pay the freight charges, the carrier may recover the charges from 
the seller on the contract. 

3. Carriers 8 G 

A bill of lading is both a receipt and a contract to transport and to de- 
liver the goods as  therein stipulated. 

4. Carriers § 14-- 

Under bills of lading confornling to the Federal Act and regulations of 
the Interstate Commerce Commission, 49 U.S.C.A. 81-124, the shipper is 
liable to the carrier for freight charges unless it  signs the non-recourse 
statement on the face of the bill directing the carrier not to make delivery 
without payment of freight. 

5. Same- 
Where, after delivery by the carrier to the purchaser without the sur- 

render of the bill of lading, the seller accepts from the purchaser full pay- 
ment for the article covered by the bill of lading, the seller by accepting 
the benefits of the wrongful delivery is estopped to deny liability to the 
carrier for the freight charges. 

6. Carriers 8 12%- 
I t  is  the duty of a common carrier not only to safely transport goods 

entrusted to i t  but also to deliver them to the party designated by the terms 
of the shipment, or to his order, a t  the place of destinatioa, and when tlie 
carrier, contrary to the terms of shipment, delivers the goods without sur- 
render of the bill of lading, the delivery is wrongful and the carrier be- 
comes liable for any loss which the shipper sustains thereby. The fact 
that the bill of lading contains direction to notify the purchaser a t  the 
place or destination does not affect the liability of the carrier for arong- 
fn l  delivery. 

7. Same- 
Where the carrier delivers the goods without surrender of the bills of 

lading properly endorsed a s  required by the contract, the shipper may 
treat such wrongful delivery a s  a conversion of the property by the carrier 
and sue the carrier for  the full value of the goods, or i t  may repossess the 
goods and recover from the carrier the amount expended in such reposses- 
sion a s  damages proximately resulting from the wrongful delivery. 

A shipper may ratify the wrongful delivery of goods by the carrier, but 
what constitutes a ratification depends upon the facts of each particular 
case and the burden is  on the carrier to show a ratification by the shipper 
with full knowledge of all material facts. 

9. Same- 
The shipper made twelve separate and unrelated shipments under twelve 

separate and unrelated bills of lading. I n  each case the carrier delivered 
the goods without surrender of the original bills of lading a s  required by 



5 74 IX THE SUPREME COTRT. [ e m  

G R I G G ~  c. TORK-SHIFLFT. Isc .  

the contract. Thereafter the shipper accepted full payment for rhe arti- 
cles covered by three of the bills of lading. Held:  The act of the shipper 
in ratifying the wrongful delivery under the three bills of lading neither 
compels nor justifies an inference that he thereby intended to ratify the 
other n7rongful deliveries. 

Evidence tending to sho~v that after wrongful delirery of articles by the 
carrier without the surrender of the original hills of lading as  required 
br  the contract, the shipper accepted full payment of certain items from 
the person to whom wrongful delivery was made, and repossessed the other 
items, held not to compel the conclusion as a matter of law that the 
shipper ratified the wrongful delivery, but to the contrary, is s~ilficient to 
support the court's finding that  the acts of the shipper did not constitute a 
ratification, since such acts are consonant ~ i t h  intention on the part of 
the shipper m e r e l ~  to minimize the loss. 

11. Appeal and Error 40d- 
In a trial by the court nnder agreement of the pnrties, G.S. L l h 4  the 

findings of fact of the court based upon the erideiice hare the qarne force 
and effect as a verdict of the jury. 

APPEALS by  plaintiffs and by  the defenclant, york-Slliplep, Iiic., f rom 
LZEKBUKI;. C'oggin, Speczal Judge, a t  the J u n e  Term, 1948. of XECI- 

T o  clar i fy the  c o n t r o r e r y ,  the  undisputed e ~ e n t c  preceding the litiga- 
t ion will be stated a t  the outset. 

T h e  plaintiffs, T .  G. Griggs, Otis  C. Brigman,  and h d r e n -  D. Jortlan, 
reside a t  Rubx,  South Carolina. A s  co-partners under the  name of Griggs 
Trucking  Company, they a r e  engaged i n  the transportation of property 
i n  inters tate  commerce for  conlpensation as  conlmon carriers bg motor 
vehicle under  the Federal  N o t o r  Carr iers  Act. T h e  defendant, T o r k -  
Shipleg, Iuc., a corporation doing business a t  York, P e n n s y l ~ a n i a .  manu- 
factures  and wholesales heat ing equipment, and is hereafter designated 
as  York-Shipley for  conrenience of description. The  defendant, Stoker  
Service Company, Inc., is a corporation engaged i n  retailing a i d  install- 
ing  heat ing equipment i n  a terr i tory centering a t  Charlotte, Sort11 Caro- 
lina, and  is hereafter called Stoker  Service fo r  ease of narrat ion.  

Be txeen  7 J a n u a r y ,  1947, and 7 February ,  1947, York-Shipley made 
twelve shipments of heat ing equipment from York,  Pennsy11-ania. t o  
Charlotte, N o r t h  Carolina, upon motor  trucks operated by  plaintiffs. 
T h e  shipments were consigned to the order of York-Shipley, and n-ere 
made  on uniform order bills of lading. E a c h  bill of lading contained 
the  direction "Notify Stoker Service Co., Inc., a t  1444 S. Tryoil Street,  
Charlotte, N o r t h  Carolina," and t h e  prorision "The surrender of the  
original order bill of lading properly indorsed shall be required before 
the  delivery of the  property." T h e  freight  charges on the twelve ship- 
ments  amounted to $890.13. 
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Section 7 of each bill of lading provided that  the consignm should be 
"liable for the freight and all other lawful charges," unless the consignor 
directed that  the shipment should "be delivered to the consignee without 
recourbe on the consignor" by signing a statement 011 the face of the bilI 
i n  these words: "The carrier shall not make delivery of this shipment 
without payment of freight and all other charges." The defendant, Po rk -  
Shipley, did not sign such statements on ally of the bills of lading. 

As shipments TTere made, drafts for the sale prices were drawn upon 
Stoker Service by Tork-Shipley, and viere fo r~mrded  with the bills of 
lading attached to  banks in Charlotte for collection. These drafts totaled 
$21,925.98. 

Stoker Service nerer paid the drafts or obtained the bills of lading. 
When the shipments arrived a t  Charlotte, the plaintiffs delivered them to 
Stoker Serrice without collecting the freight charges and ~ ~ i t h o u t  demaad- 
ing  the production and surrender of the bills of lading. 

A few days later, to n-it, on 14  February, 1947. Tork-Shipley and 
Stoker Service entered into a written contract corlcerniilg these matters 
without notice t o  the plaintiffs. Cnder this agreement, Stoker Service 
relinquished to Pork-Shipley at tile place of business of the former in 
Charlotte all of the equipment included in  the t ~ i d r e  sl~ipments except 
four items retained by it, and paid York-Shipleg for such four iterns 
the aggregate sale price of $3,842.79 designated therefor in the appro- 
priate draf ts ;  and Tork-Shipley released Stoker Service of "all obliga- 
tion . . . in connection nit11 the bank drafts drawn 117 Pork-Shipley, 
Inc., on the Stoker Service Company" and agreed to be "req~onsible for 
the payment of all unpaid freight . . . charges" on all of the property. 
except the four items kept by Stoker Service. The items retained by 
Stoker Perrice were covered by four of the bills of lading. and practically 
all of the equipment repossessed by Pork-Shipley mas embraced by the 
other eight. 

The plaintiffs began this action by suing Stoker Service for the freight 
charges: on all tm-elve shipnlents. Stoker Service thereupon procured an 
order making Pork-Shipley a party defendant, and filed an answer pray- 
ing that i t  be exonerated from liability and that  York-Shipley be ad- 
judged legally accountable to plaintiffs for the transportation chargeq. 
The action was noilsuited on the trial as to Stoker Service, and no appeal 
has been prosecuted from thiq ruling. I n  consequence, this Court is con- 
cerned onlp with the conflictire claims of the plaintiffs and Tork-Shipley. 

After Tork-Shipley became a party, the plaintiffs filed a somewhat 
informal pleading in which they allege sufficient facts to show a right on 
their part  to recover the freight charges of York-Shipler in its capacity 
as consignor and by rir tue of its contract of 14  February, 1947, with 
Stoker Service. This pleading does not demand judgment against York- 
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Shipley for the freight charges, but i t  does pray "for such relief as the 
plaintiffs are entitled to in  the premises." York-Shipley answered, 
admitting i t  was bound by its contract with Stoker Service. But it denied 
liability for the transportation charges and asserted a counterclaim 
against plaintiffs for breaches of the contracts of carriage because of 
their delivery of the several shipments to Stoker ~ e r v i h e  without produc- 
tion and surrender of the bills of lading. Plaintiffs replied, alleging 
that the supposed misdelivery had been pre7-iously authorized by York- 
Shipley and had been subsequently ratified by York-Shipley by its con- 
tract of 14 February, 194'7, with Stoker Service. 

Pursuant to the written consent of the parties filed with the Clerk, the 
action was tried by Judge Coggin without a jury under G.S. 1-184. The 
court made findings of fact on evidence properly presented conforming to  
the undisputed matters hereinbefore set out. 

I n  addition, the court made these findings of fact adverse to the plain- 
tiffs, to wi t :  (1)  That York-Shipley did not authorize plaintiffs to 
deliver any of the shipments to Stoker Service without production and 
surrender of the bills of lading; (2 )  that York-Shipley did not ratify the 
wrongful delivery of the property repossessed by i t  or waive its rights 
against the plaintiffs therefor by its contract of 14 February, 1947, with 
Stoker Service; and ( 3 )  that York-Shipley entered into such a contract 
and actually expended $805.4'7 reclaiming the property repossessed by i t  
thereunder in a reasonable effort to avoid or minimize the damaging 
effects of the wrongful delivery of the shipments to Stoker Service. 
These findings mere based in part upon eridence indicating that Stoker 
Service professed a financial inability to pay for the equipment in its 
entirety. The plaintiffs did not except to these findings, which were 
supported by testimony on the trial. 

York-Shipley contended that the pecuniary losses resulting to it from 
the misdelivery of its property exceeded the expenses of $809.43 set out 
above, and that  it was entitled to recover an  additional $943.85 on account 
of salaries and expense accounts which i t  allegedly paid to .;onie of its 
agents while they were negotiating the contract of 14 February. 1947, 
and repossessing the heating equipment thereunder. But  the testimony 
presented by York-Shipley to establish this contention did not prore con- 
vincing to the court, which found on the entire evidence that  the claimed 
loss of $943.85 "did not result from . . . acts of the plaintiff<." York- 
Shipley excepted to this finding. 

After making its findings of fact and drawing conclusions of lam- there- 
from, the court '(decreed that  the plaintiffs have and recover of the 
defendant York-Shipley, Inc., the sum of $890.13, and that the defend- 
ant  York-Shipley, Inc., have and recover of the plaintiffs the sum of 
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$805.47, and that the defendant York-Shipley, Inc., be taxed with the 
costs of this action." 

The plaintiffs and York-Shipley took separate appeals from this judg- 
ment to this Court. 

M.  K. Harr i l l  and  J a m e s  E. Leppard  for the  plaintif fs,  appel lants  a n d  
appellees. 

Cov ing ton  & Lobdell  for de fendan t  Y o r k - S h i p l e y ,  Inc. ,  appel lant  a n d  
appellee.  

ERVIN, J. The defendant, York-Shipley, asserts on its appeal by 
appropriate assignments of error that the pleadings of the plaintiffs do 
not state a cause of action against it for recovery of the freight charges, 
and that by reason thereof the court erred in concluding and adjudging 
that it is liable to plaintiffs for the same. 

The pleadings of the plaintiffs are somewhat informal and do not 
contain any specific demand for judgment against the defendant, York- 
Shipley, for the amount of the freight charges. I n  consequence, they fall 
short of the standard of good pleading under G.S. 1-122, which clearly 
contemplates that a plaintiff should set forth in his complaint a demand 
for the relief to which he supposes himself entitled. Notwithstanding this 
statute, however, the decisions have consistently followed the rule that 
under the code of civil procedure the relief to be granted in an action 
does not depend upon that asked for in the complaint, but upon whether 
the matters alleged and proved entitle the complaining party to the relief 
granted, and this is so in the absence of any prayer for relief. B r y a n  v. 
C a n a d y ,  169 N .  C .  579, 86 S. E .  584; M c N e i l l  v. Hodges,  105 N.  C. 52, 
11 S. E. 265; X n i g h t  v. Houghtakl ing,  85 N. C. 17. As Chief  Jus t i ce  
M e r r i m o n  said in Presson v. Boone,  108 N .  C. 79, 12 S. E. 897: "When 
the cause of action appears sufficiently from the complaint, though in- 
formally alleged, and the case is tried upon its merits, the court ought to 
enter such judgment, as the pleadings, the admissions of fact, the findings 
of fact in some cases by the court or a referee, or the verdict of a jury 
upon issues submitted to them, warrant, without regard to an imperfect 
or improper demand for judgment in the complaint or other pleadings, 
or whether there be any formal demand therefor. The merits of the 
matter litigated and settled appearing, the law a t  once suggests the 
proper judgment to be given. While it is far better and very desirable 
that the pleadings shall be directly pertinent, precise and orderly, still 
when they can be upheld as sufficient, this must be done, if to do so works 
no injustice to a party. This is the spirit and purp0.c of the present 
method of civil procedure." 
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These remarks apply with peculiar force to the case at bar. When the 
pleadings of the plaintiffs are construed with a proper degree of liberality, 
they sufficiently allege all facts necessary to show the right of the plain- 
tiffs to recover the freight charges from York-Shipley, and contain a 
general prayer "for such relief as the plaintiffs are entitled to in the 
premises." I n  addition, the record makes it plain that the plaintiffs are 
entitled to their judgment against York-Shipley for the freight charges. 
Bs a matter of fact, liability for such charges on the equipment repos- 
sessed by York-Shipley from Stoker Serrice may be predicated solely 
upon the express admission of York-Shipley that it is bound by the terms 
of the contract of 14 February, 1947, making it ('responsible for the pay- 
ment of all unpaid freight or transportation charges" on all of the prop- 
erty included in the twelae shipments "with the exception of the four 
items" retained by Stoker Service. Other considerations compel the 
adjudication that York-Shipley is acountable to plaintiffs for the freight 
charges on these four items. 

A bill of lading is said to be both a contract and a receipt. I t  is a 
receipt for the goods shipped, and a contract to transport and deliver the 
same as therein stipulated. A m a n  v .  Railroad, 179 N .  C. 310, 102 S. E. 
392; Sf. Louis, I .  Jf. d S. R. Co. 1.. Knighf, 123 U. S. 79, 7 8. Ct. 1132, 
30 L. Ed. 1077. 

The shipments here moved in interstate commerce under uniform order 
bills of lading conforming to the Federal Bill of Lading Act and the 
regulations of the Interstate Commerce Commission. 49 U. S. C. A. 
81-124. The contract embodied in each of these bills of lading provided 
in express terms that the consignor should "be liable for the freight and 
all other lawful charges," unless it relieved itself of such liability by 
signing the non-recourse statement on the face of the bill directing the 
carrier not to make "delivery of this shipment without payment of freight 
and all other lawful charges." York-Shipley did not sign the non- 
recourse statement on any of the bills of lading. I t  is well settled that 
<< under these provisions if the non-recourse clause is not signed by the 
consignor, he remains liable to the carrier for all lawful charges." 
Illinois ,Steel Co. c. Baltimore d? Ohio R. Co., 320 U.  S. 508, 64 s. Ct. 
322, 88 I,. Ed. 259. See, also, these cases: Pennsylvania R. CO. v. N a r -  
celleti, 256 Mich. 411, 240 X. W. 4, 78 A. L. R. 923 ; Western Maryland 
R. Co. v. CTOSS, 96 W. Va. 666, 123 S. E. 572; Grand T r u n k  Western 
R. Co. v. Makris, 142 Misc. 807, 255 N. Y. S. 443. 

York-Shipley accepted full payment of the sale price of the four items 
kept by Stoker Service. I n  thus taking the benefits of the act of the 
plaintiffs in transporting and delivering these items to Stoker Service, 
York-Shipley estopped itself to deny liability to the plaintiffs for the 
freight charges on sucll four items as the consignor named in the bills of 
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lading covering such items. Auto Co. v. Rudd, 176 N. C. 497, 97 S. E. 
477; Vick v. Wooten, 171 K. C. 121, 87 S. E. 989; XcCullers v. Chenf- 
ham, 163 N. C. 61, 79 S. E. 306. 

This brings us to a consideration of the judgment on the counterclaim. 
As Mr. Justice Field so well said in Xorth Pennsylvania Railroad 

Company v. Commercial hTafional Bank of Chicago, 123 U. S. 727, 
8 S. Ct. 266, 31 L. Ed. 287, "The duty of a common carrier is not merely 
to carry safely the goods entrusted to him, but also to deliver them to the 
party designated by the terms of the shipment, or to his order, at  the 
place of destination." 

Each of these shipments moved in interstate commerce under an order 
bill of lading obligating the plaintiffs not to deliver the freight except 
upon "the surrender of the original order bill of lading properly indorsed" 
hy York-Shipley. When the plaintiffs delivered the property to Stoker 
Service without the presentation and surrender of the bills of lading prop- 
erly endorsed, they delirered the goods to one who was not lawfully 
entitled to the possession of then1 under the bills of lading and the rele- 
vant statutes, and became liable for any loss which the shipper, York- 
Shipley, sustained thereby. 49 U.S.C.A. 89-90; Pere Marpet te  R. Co. 
v. French & Company, 254 U. S. 538, 41 S. Ct. 195, 65 I,. Ed. 391; 
Railroad v. Armfield, 189 N. C .  581, 127 S. E. 557.  The liability of 
plaintiffs to York-Shipley is not affected in any degree by the fact t h a t  
the bills of lading contained a direction for plaintiffs to notify Stoker 
Service of the arrival of the freight at  Charlotte. Xillingsworfh 1;. Rail- 
road, 171 N.  C. 47, 87 S. E. 947; Sloan v, Railrorrd, 126 N.  C. 487, 36 
S. E. 21; Xing v. Barbarin, 161 C.  C. A. 311, 249 F. 303. 

I f  York-Shipley had been so minded, it could have refrained from 
taking any steps to avoid or minimize the loss resulting from the wrong- 
ful delivery of its goods, and treated such delivery as a conversion of 
such goods by plaintiffs, and sued plaintiffs for the full value of the 
goods at  the time and place of the conversion. Killinr/sworth v. Railrotid, 
supra; 9 Am. Jur., Carriers, section 581; 13 C. J. S., section 174. 

But York-Shipley did not elect to sue plaintiffs for conversion. Instead 
of so doing, i t  minimized the loss resulting from the wrongful delivery by 
accepting the sale price of a relatively small part of the goods from the 
person improperly receiving the shipments and I)y rvpossessing the re- 
mainder of the goods a t  an expense of $805.47, and obtained judgment 
against plaintiffs on its counterclaim for the amount of the outlay as 
damages proxirnately flowing from breaches of the contracts of the plain- 
tiffs to require production and surrender of the ordcr bills of lading 
properly endorsed before delivering the goods. 

The plaintiffs attack the validity of the judgment rcndcred in favor 
of York-Shipley on the counterclaim on the ground that York-Shipley 
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had ratified the wrongful delivery and precluded itself thereby from 
suing them therefor by making the agreement of 14 February, 1947, with 
Stoker Service and by accepting the advantages accruing to i t  thereunder. 

Undoubtedly, a misdelivery of freight by a carrier may be ratified. by 
the shipper so as to relieve the carrier of liability. 9 Am. Jur., Carriers, 
section 557. The rule as to ratification is thus stated in 10 C. J., Car- 
riers, section 381: "An unauthorized delivery may be ratified by the 
party entitled to delivery of the goods; and, where such delivery is rati- 
fied with a full knowledge of the facts, the carrier is thereby exempted 
frorn further liability. But, in order to release a carrier from liability 
for wrongful delivery on the ground of ratification, it must plainly 
appear that the ratification was intended with full knowledge of all 
material facts. What constitutes a ratification depends on the facts of 
each particular case and may be shown by express words or implied from 
words, acts, or silence. The burden of showing ratification rests on the 
carrier. I f  the facts relating to ratification are in dispute or if reason- 
able minds might draw different conclusions from the facts, the question 
of ratification is for the jury." 

Here, the court deemed the evidence relating to ratification to be 
conflicting, and made a finding of fact to the effect that the wrongful 
delivery of the property reclaimed by York-Shipley had not been ratified. 
This finding was fully supported by the testimony indicating that York- 
Shipley was merely seeking to avoid or minimize the loss resulting fro111 
the wrongful acts of the plaintiffs. Arrington 7%. Railroad, 51 S. C.  68. 
72 Am. D. 559; Cooper c. Express  Co., 165 K. C.  538, 81 S. E. 743; 
Liprnan Refr igerator  Co. v. Baltlrnore $. Ohio Warehouse Co., 20 Ohio 
App. 523, 152 N. E. 686; Alderman Bros. Co. v. Xew Y o r k ,  X. H.  (6 
H. R. Co., 102 Conn. 461, 129 9. 47. 

The plaintiffs assert, however, that the facts relating to this phase 
of the case are undisputed, and engender the inescapable legal conclusion 
that a ratification did occur. This contention is untenable, even if one 
accepts the premise that the evidence concerning ratification is without 
conflict. This case involves twelve separate and unrelated shipments 
under twelve separate and unrelated bills of lading. Manifestly, the act 
of a shipper in ratifying the wrongful delivery of specified items of 
freight consigned under one or more bills of lading neither compels nor 
justifies an inference that he thereby intended to ratify other wrongful 
deliveries of other property transported under other bills of lading. 
Moreover, we think the legal result would have been the same on the 
present record if all of the equipment had been shipped under one bill of 
lading for the reason that the mere acceptance by the owners of payment 
for &rt of the goods delivered to the wrong person does not operate as a 
waiver of the wrongful de l ive r  of the remainder. Lester v. Delazuare 
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L. (e. W. R. Co., 92 Hun. 342, 36 N. Y. S. 907; Olvany v. Nyamco Asso- 
ciates,  154 Misc. 807, 278 N. Y. S. 242. 

The case a t  bar is distinguishable from B r o w n  v. Vandalia R. Co., 163 
Ill.  App. 473, and Blowers v. Canadian Pac. R. Co., 155 F. 935, where 
i t  was properly held that  a shipper ratifies a wrongful delivery by accept- 
ing from the person to whom delivery is made payment of the entire 
price of the goods, or par t  payment with a promise to pay the balance. 

The  contention of York-Shipley that  the court erred in refusing to  
adjudge the plaintiffs liable to  i t  for  an  additional $943.85 is without 
merit. The court found that  this alleged loss "did not result from the 
acts of the plaintiffs." This finding has the same force and effect as  the 
verdict of a jury. McIntosh: Nor th  Carolina Practice and Procedure 
in Civil Cases, section 516. 

F o r  the reasons given, the tr ial  and judgment in  the court below will 
be upheld. 

Judgment affirmed on appeal of plaintiffs. 
Judgment affirmed on appeal of defendant, York-Shipley, Inc. 

STATE v. HOBART B'RYE. 

(Filed 15 December, 1948.) 

1. Criminal Law 8 79- 
Exceptions not set out in appellant's brief or in support of which no 

reason is stated or authority cited will be deemed abandoned. Rule of 
Practice in the Supreme Court, No. 28. 

2. Criminal Law § 52a (3)- 
In order for circumstantial evidence to be sufficient to sustain conviction 

i t  is necessary that the facts established be of such nature and so con- 
nected or related as to point unerringly to defendant's guilt and exclude 
any other reasonable hypothesis. 

3. Larceny 8 7--Circumstantial evidence of defendant's guilt of larceny 
held sufficient. 

A safe, with contents of over fifty dollars in value, was stolen in the 
nighttime, and carried away in a vehicle. Circumstantial evidence as to 
tire tracks, similarity of paint from the safe with particles of paint found 
in defendant's car, etc., tended to show that defendant's car was used in 
the asportation, and there was evidence that a sales slip for merchandise 
purchased by defendant and foot-tracks with peculiar markings in which 
defendant's shoes fitted perfectly, were found a t  a place a t  which the car 
stalled in carrying the safe away. Held: The evidence is sufficient for a 
finding beyond a reasonable doubt that defendant was present and was 
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implicated in the larceny charged, and is not inconsistent with his evidence 
that others were seen operating the rehicle during the night in question, 
and the denial of defendant's motions to nonsuit Tws not error. 

APPEAL by defendant from Hamilton, Special Judge, a t  May Term, 
1948. of MOORE. 

Criminal prosecution upon bill of indictment containing three counts 
charging in summary that  defendant (1 )  unlawfully, willfully, and felo- 
niously did break and enter building occupied by Pinehurst Greenhouses 
x ~ i t h  intent to steal, take and carry away its property; (2)  feloniously 
did steal, take and carry away one large metal safe, $100 in money, 
government bonds and other securities of value more than $50, property 
of Pinehurst  Greenhouses; and (3 )  feloniously did receive and have said 
safe, money, bonds and other property of Pinehurst Greenhouses knowing 
tha t  same had been feloniously stolen, taken and carried away, all con- 
t rary  to the form of the statute, etc. 

Upon the trial in Superior Court the State offered evidence in chief 
tending to show these facts and circumstances: On 16 November, 1947, 
a t  5 :30 o'clock p.m., the doors to the office building of the Pinehurst 
Greenhouse were locked. The window. an  ('uu and down window," which 
had just been put in the end of an addition to the building, u-as closed 
but not locked. On that  date there was in this building a steel safe, about 
three feet high by two and a half feet wide. I t  would take two men to 
roll it. Two men could uick i t  uu. The safe contained a t  the time the 
Greenhouse money taken in the day before, approximately $170 in change 
end bills and a few checks, in addition to bonds of the manager of the 
Greenhouse and other articles of personalty belonging to others. The 
next morning, when the manager and others arrived a t  the building, the 
safe was gone, the windox a t  the back was closed just as i t  was the eve- 
ning before and the door was locked from the outside. The sheriff was 
called. The  safe was found about a mile and a quarter away in the 
woods. The  door of i t  was bursted and off; parts of i t  laying around 
on the ground; and i t  was face down. None of the property was found. 
The sheriff and police officers found that  there were tracks of a man and 
of a woman a t  the window of the Greenhouse; and they also found where 
the safe had been rolled out of the office to the front door and apparently 
loaded onto a car or truck backed up to the front, and hauled away. 

The tracks of the vehicle indicated that  the treads of three of the tires, 
one rear and two front, were of same make and alike, and that  of the 
right rear tire was different. The left front tire was slick,-practically 
worn down to the fiber in a couple of places. The right front and left 
rear tires were good. 

The officers picked up the tracks in front  of the building and followed 
them along a circuitous route down a kind of sandy road, through a field, 
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out an old road, and into the moods. There in the woods and rough, it 
appeared that the vehicle "got stuck up," but the tracks went on 75 or 
100 yards further down in the wood to the point where the safe was 
found. The officers observed and followed tracks of the vehicle leading 
from the place where the safe was found along a specific route through 
woods, grass, fire lane and mud into the hard surface and on into the 
yard of the Fuller Currie home. Along the route the vehicle apparently 
"got stuck up" three times. First, in a clay pit;  second, where a 
track and a man's track,-apparently made in trying to push the car 
out,-xTere seen; and third, where there was a man's track, also appar- 
ently made in trying to push the car out. At this last place there was 
very deep sand that had been plowed up recently, and the man's tracks, 
sereral of them tvere very plain. Also at  this point the sheriff saw and 
picked up a paper sales slip, lying on the ground. (See more about this 
slip later.) After entering the yard of the Fuller Currie home, the tracks 
were around the house and out to the gun club and back into the yard 
again. 

The officers then went to A. J. Frye's (defendant's father's home), 
where they saw the same tracks, and after talking with Mrs. Currie over 
there, they followed these tracks back to Hickory Inn, to Herbert Wor- 
thy's, and from there back on the hard surface street. They hit the same 
track again below the race track, which leads from the Southern Pines 
road back to Fred Arnett's. 

The officers then went to Hamlet, arriving there about 5 o'clock in 
the afternoon, and found defendant at  his father-in-law's house. Defend- 
ant's car, a Plymouth coupe, was in the back yard. The officers testified 
that the tires on that car at  the time made a track like the track described 
leading from the Greenhouse to where the safe was found, and that the 
opening in the back part of the coupe was large enough for the safe to be 
put in it. The officers thereupon arrested defendant. And the chief of 
police testified that defendant said that on Sunday night he had been to 
his father's and Hickory I n n  and Fred Arnett's and Jackson Hamlet's,- 
2nd that he spent the night at  Fuller Currie's home,-where he went in 
and to bed around 1 o'clock; that he did not leave there a t  any time 
during the night; that he had been to all the places the officer mentioned 
in following the tracks-driving his car, a Plymouth coupe, but did not 
state that he went to the place where the safe was; that he was at his 
father's and left there around 10 o'clock, and went to Hickory Inn, and 
to Jackson Hamlet's, hunting in vain for whiskey; and that he left the 
Currie home next morning about 7 o'clock in his car, driving back to 
Hamlet. 

The chief of police testified that the right-foot shoe of defendant fitted 
perfectly the man's tracks, several of them, where the car was last stuck; 
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that the heel of the shoe had two rings around i t ;  and this track in the 
sand had two rings around the heel of it. 

The sheriff testified as to the sales slip found at the third place where 
the tracks of the vehicle indicated it had been stalled, and where a man's 
tracks were seen, and without objection by defendant, that he went to 
this store in Hamlet and asked the saleslady, whose name is on the slip, 
if she sold these particular articles and that she said she sold them to 
Hobart Frye; that he later showed the slip to Hobart Frye and he said 
he bought those articles; and that later he talked to Hobart Frye's wife 
and she said Hobart Frye gave her that merchandise. 

And the chief of police also testified that Polly Currie was at  the 
Fuller Currie home the next morning; "that a bunch is in and out of 
there all the time"; and that "that is the house of the late Fuller Currie 
and members of the family include Floyd, Dave and Peggie." 

The State also offered evidence tending to show (1) that clay was on 
the car in front, and that i t  looked like the clay at the clay hole where 
the vehicle apparently stalled ; that bushes, leaves, pine straw or needles 
and a piece of stump were "up under the car,"-pine needles in the car- 
some on the floor boards; (2) that there were in the back of the car "a 
number" of particles of black paint that looked like the paint on the 
safe; ( 3 )  that an axe was found on the wood-pile at  the Fuller Currie 
home, and on it were two substances, one of which looked to be paint, and 
the other to be brass or copper,-similar in color with the dial or portion 
of safe broken; (4) that the particles of paint found in the back of the 
car, together with paint taken from the safe, as well as the axe and the 
dial of the safe, were submitted to the Federal Bureau of Investigation 
for comparison. 

I n  this connection, a special agent of the FBI, testifying as an expert, 
stated (1) that he made spectographic comparison of the material taken 
from the compartment and trailer hitch, and of the black material taken 
from the axe, and the known paint from themsafe, and in each instance 
the paint was "identical in comparison and could have come from the 
same source"; and (2)  that he made a like comparison of the dial and 
handle from the safe, and the other material found on the axe, and found 
this material of which the knob is composed to be similar to the compo- 
sition of the substance on the head of the axe and "they could have come 
from the same source,"-that so far  as he could tell they were identical in 
color and substance; and that the safe paint was identical in composi- 
tion; but the safe paint is different from the car paint. 

And the State's evidence in chief also tended to show that defendant 
denied continuously all the way through that he had anything to do with 
the alleged robbery. 
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The State, having first rested its case, and the court having overruled 
defendant's motion then made for judgment as of nonsuit, to which 
defendant excepted, defendant offered evidence. 

Defendant, as witness for himself, testified on direct examination: 
That he was born and raised in Moore County but had been living in 
Richmond County twelve years; that on 16 November he came to see his 
father who was very ill; that he came Saturday afternoon, the 15th, and 
stayed until Monday morning when he went back home; that he stayed 
a t  his father's house until about 11 :30 ; that because his brother Roger 
from Washington, and his sister and others were there, and there wasn't 
room at his father's, he went over to the Fuller Currie house to spend 
the night; that he left his car in front of the house; that he went to sleep 
around one o'clock, and didn't see the car any more until a quarter to 
seren the next morning ; that the car was in good running condition when 
he left it there that night, but next morning he could get it only in low 
gear; that he went to his brother's filling station and got it fixed; that the 
car got hot before he reached Pinehurst, and, on examination, he found 
a hole had been knocked in the radiator. 

Defendant further testified that he did not lend his car for any such 
purpose; that Pauline Currie had a brother Davis Currie staying at  the 
Currie house; that he saw an axe at  the wood-pile but denied having 
anything to do with the breaking and entering the Greenhouse, or taking 
or breaking into the safe, or that he gare permission to anyone to use 
his car that night. 

And, under cross-examination, defendant testified that he spent the 
second night over there at the Currie home; that he took Polly Currie 
and Dayis Currie when he went for whiskey immediately after he got 
to the house, around a quarter to twelve; that he parked his car and 
did not take the keys out of it, and they were in there the next morning; 
and after returning to the house he, defendant, took two drinks, about 
3 o'clock. and sat on the bed in the front room possibly 10 or 15 minutes- 
Davis rittiag there with him-and he fell asleep talking; that he did not 
take hi. clothes off at all that night; that he just untied his shoes; that 
he didn't know anything else until 7 o'clock the next morning, and he 
had his shoes and clothes on then; and that he was lying across the bed; 
that the next morning his car was in the back yard; and that as he pulled 
out of the driveway he discovered that his car was not in the condition 
it n-as when he left it-it wouldn't go into second gear. 

He  further testified that he purchased the items listed on the sales slip 
on 15 Kovember, but that he did not know, and could not explain how 
that slip got out in the woods where the officers found it. He  further 
testified that on Sunday night, the 16th) he saw the night watchman in 
Pinehurst, whom he knew, and talked to him one time around 20 or 5 
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minutes to 12 o'clock; that at  that time Polly Currie and Davis were 
with him; that Davis was in the back seat, lying down, and Polly in the 
front seat on the right-hand side; and that he did not, know where Polly 
and Dave were on the day he was testifying. 

Roger Frye, as witness for defendant, testified in pertinent part: ''I 
am brother of Hobart Frye, and I am Court Reporter for the U. S. 
District Court in Washington . . . I was a t  home on the 16th of Novem- 
ber, because my father was about to die. I saw my brother Hobart at my 
father's a little after 11 o'clock. I knew Hobart's automobile and I know 
Davis Currie. At 5 o'clock in the morning someone knocked at the front 
door and I got up and it was Davis Currie. He  wanted to see his mother, 
who was living upstairs. I went on the back porch and I saw Dave get 
into the car, but before leaving he lighted a cigarette and I saw Davis 
and his sister in the car. I didn't see Hobart or anyone else in the 
car . . ." 

And on cross-examination he continued: "While I mas up, I saw this 
young man Davis come . . . I knew his mother was living upstairs. 
He  went upstairs to talk to her. He stayed 15 or 20 minutes . . . His 
sister was in the car, on the front seat, on the opposite side . . . Dave 
was under the wheel." 

Mrs. C. L. Hensley, also witness for defendant, testified: "I am Hobart 
Frye's sister. Hobart was at my father's house that night. My father 
was very sick a t  the time. He left there around 11 o'clock . . . I know 
Hobart's car. I saw other persons driving it at  5 o'clock Monday morn- 
ing. I was acting as nurse at  my father's house. I went on duty a t  
11 :00 and came off at 5 :00. I saw Davis Currie and his sister Pauline 
Currie and Hobart was not in the car. I was in my car when they dro~re 
up and I waited there a minute to see who it was . . ." 

Then on cross-examination, she continued in par t :  ". . . I saw my 
brother Roger that morning when I left . . . Then I walked on out and 
got into my car . . . My car was on the back . . . This other car drove 
up to my car within a few feet, possibly 10 feet . . ." 

John Frye, also a witness for defendant, in  pertinent part testified: 
''I live about 40 or 50 yards from my father's house. I am brother of 
Hobart Brye and I saw him the night of November 16th. Hobart left 
about 11 :15. I know his car as I have seen i t  many times. I saw it 
about 5 o'clock in the morning. A road runs by the corner of my house. 
For a car to come through my yard almost hits the house. This car 
started through there making quite a bit of racket and running through 
the flowers. My wife said 'Get up and see who that is.' I noticed it was 
Hobart's car. I did not see him then . . . the car came back through 
the yard and I saw a man and a woman in the car. I recognized the man 
as Dave Currie but I couldn't recognize the woman.'' 
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Defendant also offered evidence tending to show that he was engaged 
in gainful occupation, introducing bank deposit slips and checks to 
indicate his engagement in the pursuit of his occupation, with employees 
under him. 

When the defendant rested his case the State offered testimony of the 
night watchman for the town of Pinehurst. He  testified that he knows 
defendant Hobart Frye and Polly Currie ; that he saw them on the night 
traveling in a Plymouth coupe,-Hobart driving,-she riding with him; 
that he did not see any other person in the car;  that he talked to Hobart 
between 10 and 15 minutes at right around 2 o'clock,-talking orer the 
general run of things; that Polly asked him where he went from where 
he then was; that defendant heard what was said; that at  that time he 
JTas 350 to 400 yards from the Greenhouse; that in response to the 
question asked him, he told her that he went from there to the power- 
house, and that she told him which way he went when he left the Green- 
house . . . the Manor Hall, and . . . to Holly Inn  . . . said she had 
been that route and punched the keys herself; that the car moved when 
he left; that it went right around by the laundry and the laundry yard 
in the direction of the Pinehurst Greenhouse; that in the course of his 
round he got to the Greenhouse at  4 o'clock that morning; and that he 
couldn't tell there was anything wrong,-just shined his light, and saw 
the door closed and kept going. 

At the close of all the evidence, defendant renewed his motion for 
judgment as in case of nonsuit. Motion denied. Exception. 

Verdict : Guilty of larceny. 
Judgment : Confinement in the State Central Prison at  Raleigh for not 

less than three nor more than five years. 
Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General JIcMullan and Assistant Attorneys-General Bru ton ,  
R h o d ~ s ,  om1 Xoor ly  for the State .  

H. F. Seawell, Jr., for  defendant, appellant. 

WISBORSE, J. While on this appeal defendant assigns as error twenty- 
one exceptions as shown in the record, and states in his brief seven ques- 
tions as invol~ed on this appeal, he designates no specific exceptions 
in the argument advanced in his brief, but seems to devote attention, in 
the main, to  the contention that he is entitled to judgment as of nonsuit. 

Exceptions in the record not set out in appellant's brief, or in sup- 
port of which no reason or argument is stated or authority cited, will be 
taken as abandoned by him. Rule 28 of Rules of Practice in the Supreme 
Court, 221 K. C. 562, and numerous cases cited thereunder. 
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Nevertheless, we have adverted to all of the exceptions, and find in 
them no su5cient error to justify sending the case back for new trial. 
However, we deem it expedient to treat the question of nonsuit, so ear- 
nestly urged by counsel for defendant. 

The court submitted the case to the jury on two counts, breaking and 
entering, and larceny,-instructing the jury that any one of three verdicts 
might be rendered, guilty of the charge of breaking and entering, etc., 
guilty of larceny, or not guilty. I t  is true the court first gave the instruc- 
tion that one of two verdicts, guilty or not guilty, could be returned by 
the jury; but the jury was called back into the courtroom and properly 
given the instruction first above stated. 

Now, then, are the facts and circumstances shown in the record of 
sufficient force and import to support a verdict of guilty of larceny, of 
which defendant was convicted? We think so. 

The State relies wholly upon circumstantial evidence to connect de- 
fendant with the crime committed. I n  passing upon the legal sufficiency 
of such evidence for a conviction of a felony, as in this case, "the rule is 
that the facts established or advanced on the hearing must be of such 
nature and so connected or related as to point unerringly to the defend- 
ant's guilt and exclude any other reasonable hypothesis." Stacy,  C. J., 
in S. v. Harvey, 228 N. C. 62, 44 S. E. (2) 472; 8. v. Coffe?y, 228 N .  C.  
119,44 S. E. (2) 886. 

However, unlike the factual situations and circumstances i11 the 
Harvey and C o f e y  cases, the facts and circumstances detailed in the 
evidence offered by the State in the case in hand is of legal sufficiency 
for a conviction of the felony of larceny. 

We have here evidence tending to show that the safe and its contents 
were taken in the nighttime and hauled away in a four-wheel motor 
vehicle. We also have evidence tending to show that the motor rehicle 
used in hauling the safe is the automobile, a Plymouth coupe, owned by 
defendant. And the evidence as to the shoes of defendant fitting the 
tracks of a man, apparently made in pushing the vehicle when stalled, and 
as to the sales slip which was found at the place where the vehicle was 
stalled, is sufficient for a finding beyond a reasonable doubt that defend- 
ant was present and was implicated in the larceny charged. Moreover, 
such finding would not be, and is not inconsistent with the evidence 
offered by defendant tending to show that others were seen operating 
defendant's automobile at an early morning hour of the night the crime 
was committed. 

No error. 
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STATE v. TERLIS BLSNKESSHIP. 

(Filed 15 December. 1948.) 

1. Auton~obiles 9 3Oa- 
A person is intoxicated within the purview of G.S. 20-138 if he has drunk 

a sufficient quantity of intoxicating beverage to impair to an appreciable 
extent 'the normal control of his bodily or mental facnltics. 

2. Criminal Law § 52a (1)- 
r p o n  motion to nonsuit, the evidence must be talren ill the light most 

favorable to the State, giving it  the benefit of ercry re:\sonable inference 
deducible therefrom. 

3. Automobiles 8 30d- 
Defendant had an accitlent while driring his car O I I  the highway. Testi- 

mony of witnesses who saw and observed defendant shortly before and 
bhortly after the accideut that they smelled alcohol on his breath, and that 
a t  that time defendant m s  intoxicated, i s  lrelrl siiffirirnt to he snbmittcd 
to the jury in a prosecution for driving a motor ~ c h i c l c  on the highways 
\vhile under the influence of intoxicants. G.S. 20-138. 

4. Automobiles § 29+ 

Evidence that  defendant, while intoxicated, was driving his car ilt a 
speed of from 65 to 60 miles per h o w  from one side of the road to thc 
other. and had passed a truck after the truck had passed his car, that he 
had been requested several times by a passenger in his car to slow down, 
.1nd that  he lost control of the car. ~vhlch twice ran off tlrc road onto the 
~houlcler and turned over leaving scuffed marks on the highway for a dis- 
tance of 267 feet and throning one of the passengers from the car to his 
fatal injury, is h e l d  sufficient to be submitted to the jiiry on a charge of 
reckless driving. G.S. 20-140. 

Physical facts a t  the scene may speak loudcr tllitn the t~stirnony of 
n-itneshes. 

6. Antomobiles 8 28a- 
Culpable negligence is the intentional. willful or nauton violation of an 

ordinance for the protection of humm life which proximately results in 
injury or death, or the inadvertent violation of snch statute or ordinance 
under circumstances amounting to a thoughtless disregard of consequences 
or a heedless indifference to the safety of others, provimately resulting in 
injury or death. 

7 .  Automobiles § 2%- 

Evidence that defendant was i l r i ~  i i~g  on the public highways of the State 
while under the influence of intosicating liql~or in  violation of G.S. 20-138, 
and mas driving recklessly in violation of G.S. 20-140, which proximately 
caused the death of a passenger in his car, is sufficient to be submitted to 
the jury in a prosecution for  manqlanghter. 
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APPEAL by defendant from Clement, J., at August Term, 1948, of 
WILKES. 

Criminal prosecution upon three separate bills of indictment charging 
defendant with crimes of manslaughter in "No. 150 W. D."; operating a 
motor vehicle upon the public highway while under influence of intoxi- 
cants, etc., in "No. 151 W. D."; and reckless driving, etc., in "No. 152 
W. D.," charges in eight counts, consolidated for trial, and-tried with 
criminal prosecutions upon two separate bills of indictment charging 
Fred Church with crimes of (1) manslaughter, and (2 )  operating a 
motor vehicle while under the influence of intoxicants. Fred Church was 
acquitted of manslaughter, but was convicted on the second bill, from 
which he did not appeal. 

Defendant pleaded not guilty. 
The State offered, upon the trial in Superior Court, evidence tending 

to show the following facts: 
The scene of the alleged offenses, with which defendant stands charged, 

and of which he is convicted, is located on the North Wilkesboro-Boone 
highway, U. S. 421, about twenty miles west of North Wilkesboro. At 
the time of the wreck in question about 9 o'clock on the night of 22 De- 
cember, 1946, the automobile operated by defendant was traveling west 
on said highway. A State Highway patrolman, describing the scene, 
testified, "There is a curve just this side from where I found the car, east 
of the scene of the accident, approximately 100 yards . . . Back of that 
curve there is another curve, the road is kind of crooked, where this 
accident occurred is kind of a bend in the road . . . I t  was not snowing, 
but right this side of the accident it was wind snowing, blowing snow 
across the road . . . I do know that where i t  happened was between two 
curves. I t  was practically straight where the wreck occurred." 

A narrative of events previous to the time of the wreck as given on 
direct examination of the State's witness, Ruth Mast, who lives at  Stoney 
Point in Wilkes County, North Carolina, about twelve miles west of the 
point of said wreck, as x-e calculate from the evidence, in summary, is as 
follows: About 6 o'clock p.m., on 22 December, 1946, Logan Church, 
accompanied by Fred Church and Gurney Greene, riding in a motor 
vehicle, a pick-up driven by Logan, came to her home and "picked" her 
up. They carried Gurney to his home at Congo, located on a dirt road 
about two miles off highway 421, and about 15 miles from her home. 
They then went to a little store across from Gurney Greene's. They 
stayed there around 45 minutes or an hour. Verlin Blankenship, the 
defendant, traveling in a '40 Ford, came about 8 o'clock. After awhile 
they started home, Logan, Fred and Ruth, in the pick-up, Logan driving, 
-and Verlin in front in his car, going back toward the highway. Two 
stops were made on the dirt road. At the second stop, apparently near 
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to the highway, Logan and Ru th  got i n  the car with Verlin, he  driving. 
They left first. Fred got in the pick-up, and followed. Up the road about 
a mile Fred passed Verlin. ('Then Verlin passed Fred." When Fred 
passed, Verlin was driving the car ('about 50 miles an hour." When 
Verlin passed Fred, the car "was going about 55 to 60 miles an hour. 
H e  was driving pretty fast a t  that  time . . . on one side of the road, then 
on the other . . . going backward and forward." Ruth  asked him "three 
or four times to slow down." They had come about three miles when the 
~ r e c k  occurred. Logan asked Ruth  to light a cigarette for him. She 
says, "When I went to give him the cigarette, I looked toward him. 
When I looked back in  the road the car was wrecking . . . I mean leav- 
ing  the road. Logan and I were thrown out of the car." Logan's body 
came to rest on the hard surface of the highway. H e  d i d .  She landed 
in the ditch, and was knocked unconscious. 

Ru th  Mast further testified: "There wasn't any one in front  of our 
car on the road a t  the time the car left the road. I fe  met a pick-up a t  
the curve, a pick-up or car . . . I t  had just passed when t h e  car . . . 
left the road." Then, on cross-examination, she continiwd in part  : "Fred 
passed us . . . after we got on the hard surface. Thrn  we passed Fred. 
We had just met a car. H e  slowed down before the ~vreck occurred. 
H e  was driving all right as f a r  as I could see immediately before i t  
happened . . . We met a car a t  the curve just before me started wrecking. 
The lights. did not blind all of us, not that  I could tpll. I was lighting a 
cigarette, I didn't have my  face toward the road . . . J u s t  before the 
wreck . . . Verlin mas driving the car a t  a reasonahle rate of speed . . . 
driving all right on the road." 

The evidence as t o  physical facts i n  relation to thr xreck f o l l o w .  
Ru th  Mast testified that  when she regained consciousness "the car was 
sitting over from me in the road . . . on it.; wheels . . . The windshield 
was broken, the front end, the glass and door on 117) side \ \as broken, 
I think." 

And the State Highway patrolman testified: " J u ~ t  before getting to 
the body it showed where the car had been in  the ditch and crossed out 
across the road and rolled and turned up on the four wheels. There were 
scuff marks from the wheels approximately 180 feet before getting to the 
point where the body of Logan Church u7as lying, and about 87 feet from 
the body to the car . . . Beginning a t  a point 267 feet east of the place 
where the car was found in the road . . . scuff marks on the road led into 
the side ditch, then back into . . . and to the middle of the road . . . 
The  body was 57 feet east of . . . the car." This same witness, being 
recalled, gave this further summarg-: "The skid marks started about the 
center line of the highway, continued on the left-hand side of the road 
going west and went over to the right-hand side of the road and crossed 
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the shoulder, then continued on the right-hand side of the road across the 
shoulder, started at the center of the highway, went to the right and 
across the shoulder into the side ditch and up on the edge of the bank,- 
there was a bank on the right-hand side of the road some three or four 
feet high, and left the bank and crossed hack across the shoulder and on to 
the highway and turned up on its wheels, the car turned up on its wheels 
. . . The car, from . . . where it left the bank . . . was 87 feet. I t  was 
right at  the foot of the mountain." 

And the evidence as to defendant being under the influence of intoxi- 
cants follows: Ruth Mast testified: "I first saw Verlin Blankenship 
over at  the store about 8 o'clock. I could smell alcohol on him . . . as to 
whether he was under the influence of intoxicating liquor at the time 
. . . I think he was . . . I saw him with some liquor. He had some in 
a half pint bottle in his pocket . . . He came in and took it out of his 
pocket and took a drink. That was about an hour before the wreck . . . 
That is all I saw him take . . . I think he was under the influence of 
intoxicating liquor at  the time he drove that car from the store over to 
where we exchanged. I could smell it on him at that time. When we 
made the exchange . . . it was about a half hour from then until we had 
the wreck . . . During that time . . . after the wreck . . . at the time 
of the wreck, I think he was under the influence of intoxicating liquor 
. . . I could smell alcohol and whiskey on him, that is my opinion." 

Another witness, J. C. Gallimore, testified : "The defendant Blanken- 
ship was intoxicated pretty bad, to tell the truth of it, at that time. H e  
was intoxicated when he came around the car . . . I would say it was 
about 9 :15 at  night when I came upon the scene of the wreck . . ." 

A funeral director testified : ('I saw the defendant Verlin Blankenship, 
there that night. I did observe his breath. He  smelled of whiskey . . . 
I think he was under the influence of intoxicating liquor." 

And the highway patrolman testified: "It was somewhere around I1 
or 11 :30 when I got there . . . at the scene . . . I saw . . . Verlin 
Blankenship there that night . . . I smelled alcohol on his breath. I 
did have an opportunity to observe him there, over a period of approxi- 
mately an hour . . . I t  is my opinion that he was under the influence 
. . . I found one part of a pint of whiskey in the car . . . in the front 

seat on the floor board . . . . white, non-tax-paid liquor . . . just a 
drink or two, a small amount . . ." 

Verdicts: Guilty of manslaughter, guilty of operating a motor vehicle 
while under the influence of intoxicants and guilty of reckless driving. 

Judgments : No. 9. Confinement in common jail for a term of 3 years, 
assigned to work on roads under supervision of State Highway and Public 
Works Commission. No. 10. Confinement in common jail for a term of 
4 months, etc., this sentence to run concurrently with that in No. 9. 
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Xo. 11. Confinement in common jail for a term of 4 months, etc. This 
sentence to run concurrently with that in No. 9. 

(Here let i t  be noted that in response to a writ of certiorari issued by 
this Court, e x  mero  motu, the Clerk of Superior Court of Wilkes County, 
North Carolina, certifieo under seal of said court, that i t  appears from 
the court records that these cases were continued from term to term, and 
given new numbers at each succeeding term, and that accordingly at the 
trial term the bills of indictment originally numbered 150, 151 and 152, 
respectively, were numbered 9, 10 and 11, respectively, as indicated in 
the judgments pronounced.) 

Defendant appeals to Supreme Court from judgments rendered, and 
assigns error. 

At forney -Genera l  X c M u l l a n  and  Assis tant  At torneys-General  B r u t o n ,  
IZhodes, and M o o d y  for t h e  S ta te .  

T r i v e t t e ,  Holshouser  & Mitchel l  for defendant ,  appellant.  

TTIKBORNE, J. The question presented by defendant, and most ear- 
nestly argued, as involved on this appeal chalIenges the rulings of the 
trial court in declining to sustain his motions for judgment as of nonsuit 
on each of the charges preferred against him. After a careful considera- 
tion of the evidence in the case in the light of pertinent statutes, G.S. 
20-13h, G.S. 20-179, G.S. 20-140, and G.S. 20-141, and decisions of this 
Court. we are of opinion and hold that the evidence is sufficient to take the 
case to the jury, and to support a rerdjct of guilty on each of the offenses 
of which defendant stands convicted. 

S o w  as to the offenses charged against defendant : 
As to the offense of driving while under influence of intoxicating liquor: 

The statute, G.S. 20-138, prorides that "it shall he unlawful and punish- 
able. as provided in Section 20-179, for . . . any person who is under 
the influence of intoxicating liquor . . . to drire any vehicle upon the 
highwagf ~r i th in  this State." And G.S. 20-179, as rewritten by 1947 
Ses-ion Laws of North Carolina, Chapter 1067, Section 18, declares that 
every person who is convicted of violation of Section 20-138, relating to 
. . . driving while under the influence of intoxicating liquor . . . shall, 
for the first offense, be punished by a fine of not less than one hundred 
dollars ($100.00), or imprisonnlent for not less than thirty (30) days, or 
by both such fine and imprisonment, in the discretion of the court . . . 
etc." 

And in S. v. Carrol l ,  226 N. C.  237, 37 S. E. 688, in opinion by D e n n y ,  
J., this Court held that "before the State is entitled to a conviction under 
G.S. 20-138 . . . it must be shown beyond a reasonable doubt that the 
defendant was driving a motor vehicle on a public highway of this State, 
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while under the influence of intoxicating liquor or narcotic drugs.'' And 
that "A person is under the influence of intoxicating liquor or narcotic 
drugs, within the meaning and intent of the statute, when he has drunk a 
sufficient quantity of intoxicating beverage or taken a sufficient amount 
of narcotic drugs, to cause him to lose the normal control of his bodily 
or mental faculties, or both, to such an extent that there is an appreciable 
impairment of either or both of these faculties." 

Applying the provisions of the statute, G.S. 20-138, as interpreted in 
8. u. Carroll, supra, to the evidence in the present case taken in the light 
most favorable to the State, and giving to the State the benefit of every 
reasonable inference deducible from the evidence, as we must do in con- 
sidering a motion for judgment as of nonsuit in a criminal prosecution, 
S.  v. Gentry, 228 N.  C. 643, 46 S. E. ( 2 )  863, and 8. v. Davenport, 227 
N .  C.  475, 42 S. E. (2)  686, and cases cited, we are of opinion that the 
evidence is sufficient to support a finding by the jury beyond a reason- 
able doubt that defendant did on the occasion in question operate his car, 
a motor vehicle, upon a public highway of this State, while under the 
influence of intoxicating liquor as defined in X. v. Carroll, supra. 

As to the charge of reckless driving, etc. : The statute, G.S. 20-140, 
provides that "any person who drives any vehicle upon a highway care- 
lessly and heedlessly in willful or wanton disregard of the rights or safety 
of others, or without due caution and circumspection and at  a speed or 
in a manner so as to endanger or be likely to endanger any person or 
property, shall be guilty of reckless driving, and upon conviction shall be 
punished as provided in Sec. 20-1SO." 

And G.S. 20-180, as rewritten by the 1947 Session Laws of h'orth 
Carolina, Chapter 1067, Section 19, declares that "every person convicted 
of violating Section 20-140 or Section 20-141 shall be guilty of a mis- 
demeanor." Moreover, the statute, G.S. 20-141, pertaining to speed 
restrictions, provides that ('No person shall drive a vehicle on a highway 
at a speed greater than is reasonable and prudent under the conditions 
then existing." 

Applying the language of the statutes G.S. 20-140 and G.S. 20-141 to 
the evidence in the present prosecution, taken in the light most favorable 
to the State, and giving to the State the. benefit of every reasonable 
inference deducible therefrom, as we must do in considering a motion for 
judgment as of nonsuit in  a criminal prosecution, S.  v. Gentry, supra, 
and S.  v. Davenport, supra, i t  would seem that the evidence is sufficient 
to justify and to-support a finding by the jury beyond a reasonable doubt 
that at  the time of the wreck in question defendant was driving recklessly 
within the meaning of the statute, G.S. 20-140. See S. v. Steelman, 228 
N. C. 634, 46 S. E. (2 )  845. 
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I n  this connection, attention may be directed in particular to the testi- 
mony tending to show (1) that defendant had been driving his car at  
speed of fifty-five to sixty miles per hour, from one side of the road to 
the other, and passing the pick-up after it had passed his car;  (2) that 
he had been requested three or four times, by a passenger in his car, to 
slow down; (3)  that at  the time he was under the influence of intoxicating 
liquor; and (4)  that the car had wrecked in the manner indicated by the 
marks on the highvay, and was damaged as indicated. From this testi- 
mony, if believed, it may be reasonably inferred that at  the time of the 
wreck the car was being operated with terrific momentum and wholly 
out of control. This is so, even though the witness Ruth Mast testified 
that defendant had slowed down and was driving at a reasonable rate of 
speed a t  the time of the wreck. Some physical facts speak louder than 
the testimony of witnesses. Powers v. Sternberg, 213 N .  C. 41, 195 S. E. 
88, and cases cited. 

As to the charge of involuntary manslaughter: This charge is based 
upon culpable negligence as distinguished from actionable negligence. 
The distinction between the two is clearly pointed out by Stacy, C. J., in 
S. v. C'ope, 204 N.  C. 28, 167 S. E. 456. I n  the Cope case it is stated 
that culpable negligence in the law of crimes is something more than 
actionable negligence in the law of torts; that it is such recklessness or 
carelessness proximately resulting in injury or death, as imports a 
thoughtless disregard of consequences or a heedless indifference to the 
safety and rights of others; that i t  may be in an intentional, willful or 
wanton violation of a statute or ordinance for the protection of human 
life or limb which proximately results in injury or death; or that it 
may be in an inadvertent violation of a prohibitory statute or ordinance 
accompanied by recklessness of probable consequences of a dangerous 
nature, when tested by the rule of reasonable prevision, amounting alto- 
gether to a thoughtless disregard of consequences or a heedless indifference 
to the safety of others, if injury or death proximately ensue. See S.  v. 
Miller, 220 N.  C. 660, 18 S. E. (2) 143, where the evidence there was 
held to be insufficient to establish culpable negligence. 

H o ~ ~ e v e r ,  applying this principle to the evidence relating to the viola- 
tions by defendant of the statutes (1) against operating a motor vehicle 
upon public highways of this State under the influence of intoxicating 
liquor, G.S. 20-138, and (2) against the driving of any vehicle upon a 
highway recklessly, etc., G.S. 20-140, of ~vhich the jury has convicted 
defendant, the only question remaining is whether the violation of either 
of these statutes proximately caused the death of Logan Church. The 
evidence in this respect does not seem to admit of debate. I t  was purely 
a question of fact for the jury. And the jury has spoken. So be i t !  
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T h e  cases of 8. v. Miller, supra, and  S. v. Lowery, 223 N.  C. 598, 27 
S. E. (2) 638, upon which defendant relies i n  his  brief, a r e  distinguish- 
able f r o m  t h e  present case i n  fac tua l  situations. 

Other  exceptions appearing i n  the  record a n d  debated i n  brief of 
defendant  filed i n  this Cour t  have been careful ly considered, and i n  t h e  
matters  t o  which they relate, we f a i l  t o  find reversible error. 

N o  error. 

STATE v. WRIGHT W. JONES. 

(Filed 15 December, 1948.) 

1. Criminal Law § 31h- 
The exclusion of testimony as  to whether defendant "knew exactly what 

he was doing" when under the influence of narcotics cannot be held for 
error, since the inquiry upon the issue of defendant's mental irresponsi- 
bility is whether he knew right from wrong and not whether he knew 
exactly what he was doing. 

2. Criminal Law 3 81c (3)-  
The exclusion of testimony cannot be held prejudicial when the record 

fails to show what the witness mould hare answered. 

3. Criminal Law § 31c- 
The qualification of an expeyt is ordinarily a matter resting in the >ound 

discretion of the trial court. 

4. Criminal Law § 31h- 
On the issue of mental capacity, the exclusion of opinion ericlence as to 

the effect specified drugs would have on a person cannot be held for re- 
versible error when i t  does not appear that  the testimony of the witness 
would have related to whether the drugs would render a person unable to 
distinguish right from wrong. 

5. Criminal Law 9 5b-- 
Upon the plea of mental irresponsibility. the test is the capacity of 

defendant to distinguish between right and wrong a t  the time and in re- 
spect of the matter under investigation. 

APPEAL by  defendant  f r o m  Armstrong, J., a t  M a r c h  Criminal  Term, 
1948, of GTIILFORD ( H i g h  P o i n t  Division). 

Cr imina l  prosecution on indictment charging the  defendant with the 
murder  of his  wife, Leora Jones. 

T h e  record discloses t h a t  i n  the  la te  afternoon of 7 J a n u a r y ,  1948, 
Leora Jones was i n  t h e  kitchen of her  home, preparing the evening meal, 
when her  husband, the defendant  approached f r o m  behind and struck 
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her with a hatchet. A struggle ensued between the two which was car- 
ried on throughout the house and finally ended in a small hall near the 
bathroom, where the body of the deceased was found with knife wounds 
in  her chest which produced her death. 

The defendant entered a plea of not guilty and sought to show that he 
was insane or irresponsible a t  the time, superinduced by excessive use of 
narcotics or dope-morphine. 

Verdict : Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

James V. Morgan for defendant. 

STACY, C. J. Only two questions are presented by the appeal. 
1. The defendant offered his brother as a witness, who told of the 

defendant's use of dope over a long period of time and the effect it had 
upon him, especially in respect of his nervous system. Near the close 
of his examination in chief, he was asked this question: "When he was 
under the influence of dope, do you have an opinion as to whether he 
knew exactly what he mas doing?" Objection; sustained; exception. 

The ruling must be sustained on appeal for two reasons: First, the 
question did not go to the defendant's sanity; i t  stopped short of the 
requisite inquiry; and, secondly, the record fails to show what the wit- 
ness would have answered. 8. v. Webb, 228 N.  C.  304, 45 S. E. (2)  345 ; 
S. v. Uiley, 223 N. C:. 39, 25 S. E. (2) 195; X. v. Thomas, 220 N .  C.  34, 
16 S. E. (2) 399. 

2. The defendant sought to qualify an unlicensed pharmacist as an 
expert to testify in respect of the effects of nembutal and morphine on 
individuals. The court refused to qualify the witness as an expert for 
want of sufficient showing in respect of his qualifications. The witness 
stated that he knew what effect these drugs would have upon a person, 
and presumably he would have so testified, albeit the record fails to show 
what his testimony would have been. 

For three reasons, then, the ruling must be sustained on appeal. I n  
the first place, the qualification of an expert is ordinarily a matter rest- 
ing in the sound discretion of the trial court, 8. v. Smith, 223 N. C. 457, 
27 S. E. (2) 114; 8. v. Wilcox, 132 N .  C.  1120, 44 S. E. 625; secondly, 
i t  does not appear to what extent the witness would have gone in his 
testimony, 8. c. Journegan, 185 N .  C .  700, 117 S. E. 27; and, thirdly, the 
record fails to show what testimony the witness would have given. 
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The question a t  issue was the capacity of the defendant to distinguish 
between right and wrong a t  the time and in  respect of the matter under 
investigation. S. v. Harr i s ,  223 N .  C. 697, 28 S. E. (2)  232; S. v. P o t t s ,  
100 N .  C .  457, 6 S. E. 657; S. v. Brandon ,  53 N .  C. 463. I t  does not 
appear that  the witness proposed to speak to this question, either directly 
o r  obliquely. 

N o  reversible error has been shown; hence the verdict and judgment 
will be upheld. 

N o  error. 

B. N. NALL v. MAMIE B. NALL. 

(Filed 15 December, 1948.) 
1. Divorce § 1% 

In an action for divorce, a verified answer and cross-action setting forth 
a cause of action for divorce a mensa, G.S. 50-7, is sufficient to sustain an 
order allowing alimony pendente Ute. G.S. 50-15. 

2. Divorce § 2 - 
The lapse of seven years from the time of the separation does not bar a 

cross-action for divorce a mensa on the ground of constructive abandon- 
ment, or an application for alimony p m d ~ r c t e  l i f e ,  either by laches or any 
statute of limitation. 

3. Appeal and Error § 40d- 
Where there is no request for findings of fact and the sole exception is to 

the signing of the order appealed from, the failure of the court to set forth 
in detail the facts constituting the basis of its order is not fatal. 

APPEAL by plaintiff from Arms t rong ,  J., September Term, 1948, of 
MOORE. Affirmed. 

H .  F. Seawel l ,  Jr. ,  for plaint i f f ,  appellant.  
W i l l i a m  D. Sabis ton,  Jr . ,  for de fendan t ,  appellee. 

DEVIN, J. The plaintiff husband instituted his suit for divorce a vin- 
cu lo  on the ground of two years separation. G.S. 50-6. The defendant 
wife filed a cross-action for divorce a mensa on allegations in her answer 
of abandonment, and cruel treatment which endangered her life, and of 
such indignities offered to her person as to  render her condition intoler- 
able and life burdensome. G.S. 50-7. The facts upon which her cross- 
action was based were set forth a t  length. She alleged the separation 
v a s  without fault on her part, and that  solely because of his treatment 
of her she was forced to leave him 26 August, 1941. She further alleged 
she was without sufficient means to subsist during the prosecution of her 
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suit and to defray the necessary expenses thereof. The answer was prop- 
erly verified, and upon this she moved the court for allowance of alimony 
pendente lite and counsel fees. Upon consideration of this answer the 
court found she was entitled to the relief demanded in her answer, and 
thereupon entered an order that the plaintiff make certain payments 
therefor pending the action. G.S. 50-15; Massey v. Massey, 208 N. C. 
818, 182 S. E. 446. Plaintiff excepted to the signing of the order and 
appealed. 

The allegations in defendant's answer and cross-action are sufficient to 
afford basis for the allowance of alimony pendente lite. Hen& v. Hennis, 
180 N .  C. 606, 105 S. E. 274; Ragan, v. Ragan, 214 N. C. 36, 197 S. E. 
554 ; Barwick v. Barwick, 228 N.  C.  109,44 S. E .  (2) 597. The plaintiff 
argued here that because the separation took place nearly seven years 
before the filing of her cross-action, the defendant is barred either by 
laches or by some statute of limitations, but neither position is tenable. 
Garris v. Garris, 188 N .  C .  321, 124 S. E. 314. While the court below 
did not set out the facts in detail as the basis of its order, there was no 
request for other or additional findings, and the only exception was to the 
signing of the order. Craver v. Spaugh, 227 N .  C. 129, 41 S. E. (2) 82 ; 
Rader v.  Coach Co., 225 N. C.  537, 35 S. E. (2) 609; Query v. Ins. Co., 
218 N.  C. 386, 11 S. E. (2)  139; McCune v. Mfg. Co., 217 K. C.  351, 
S s. E. (2 )  219. 

The ruling of the court in entering the order appealed from is 
Affirmed. 

MRS. MARY GREY SAEINE v. EDWIN GILL, COMMISSIOPTER OF REVENUE OF 

THE STATE O F  NORTH CAROLINA. 

(Filed 15 December, 1948.) 
1. Pleadings § 15- 

A demurrer tests the sufficiency of the allegations of the complaint, 
admitting for the purpose their truth, to state any cause of action for 
which plaintiff may demand relief, and the demurrer should be overruled 
unless there is fatal defect either in want of sufficient averment to state a 
cause, o r  because of positive allegations showing that the supposed griev- 
ance is not actionable. 

2. Taxation § 24- 

Where a resident of this State is a beneficiary of income derived from a 
business carried on by actire trustees in another state, each state may 
constitutionally tax the income from the business, the other state agaifist 
the trustees as the situs of its earning and this State against the bene- 
ficiary as the s i t u s  of its reception and residence of the recipient. 
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3. Taxation 8 23 % - 
While double taxation is not favored, it  is not i p s o  facto unconstitu- 

tional, and will be upheld when the intention to impose it  is clear and its 
imposition is not discriminatory. 

4. Taxation r) 29- 

In  order for a resident taxpayer to be entitled to deduct income derired 
from a business situated in another state from his income taxable by this 
State, the taxpayer must show that he has a business or investment in 
such other state, that  the income therefrom is  taxable in that state, and 
that  the questioned income is derired from spch business or investment. 
G.S. 105-147 (10). 

5. Taxation 5 23%- 
While the coverage of a taxing statute must be construed against the 

State, the burden is on the taxpayer to show that  he comes within an 
exception or exemption, and the State will never be presumed to hare 
surrendered or relinquished its taxing power unless the intention to do so 
is expressed in clear and unambiguous terms, admitting of no other reason- 
able con$truction. 

6. Taxation r) 29-Where business of estate is managed by active trustees, 
resident beneficiary of income is liable for  tax thereon notwithstanding 
state of situs collected income tax. 

In  this action to recover income tax paid under protest, the complaint 
alleged in substance that plaintiff was entitled to a portion of the income 
from a business carried on in another state by active trustees, that the 
s tate  of the situs of the business taxed the income therefrom, that the 
profit from the business was paid to a trustee in this State which distrib- 
uted the income, and that  plaintiff was forced td pay income taxes to 
this State on her share of the income thus derired. Held: Demurrer to 
the complaint was properly sustained since upon its allegations the busi- 
ness situated in such other state was owned by the estate and managed 
by active trustees, and therefore plaintiff did not "hare': a business in such 
other s tate  so as  to bring her within the purview of G.S. 105-147 (10). 

7. Statutes r) 5a- 

A statute must be construed as  written, and while it  is subject to judi- 
cial construction it  may not be amended by judicial interpretation. 

PLAINTIFF'S appeal  f r o m  Burney, J., 25 I f a r c h ,  1948, WAKE Superior  
Court .  

T h e  action is f o r  recovery back of income taxes paid under  protest, and 
brought  under  au thor i ty  of G.S. 105-267. 

T h e  plaintiff was a t  the  t ime of the  alleged l iabi l i ty  f o r  the t a x  a 
resident of the  S ta te  of n'orth Carolina and a beneficiary under  a testa- 
menta ry  t rus t  under  which the  income taxed was derived f r o m  a business 
carr ied on, as authorized by the  will, by trustees i n  the  S t a t e  of Virginia, 
and  had  there been taxed as income earned i n  t h a t  state. T h e  complaint 
alleges t h a t  the  payment  of the  t ax  t o  the  Vi rg in ia  taxing authorities 
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was compulsory, and plaintiff contends that the facts entitle her to the 
deduction or exemption provided in G.S. 105-147 (10). 

The trust above mentioned was set up in the will of James P. Grey, the 
father of the plaintiff, who was then a resident of Mecklenburg County, 
North Carolina, and who died in that county on the 30th day of Decem- 
ber, 1942. The will was admitted to probate in Mecklenburg County and 
shortly thereafter, in a n  ancillary proceeding, was admitted to probate in 
the Corporation Court of the City of Bristol, Virginia. Executors to the 
will are the Commercial National Bank of Charlotte, F. I;. Jackson, 
Uecklenburg County, North Carolina, and Robert E. Kell of the City of 
Bristol, Virginia. The executors named in the will qualified in North 
Carolina February 5, 1943, and thereafter, in the same month, F. L. 
Jackson and Robert E. Kell qualified as executors and trustees for the 
estate in Virginia; and all these parties are now acting as executors and 
trustees. 

At the time of his death the testator-trustor owned about 93 per cent of 
a hosiery mill and business located in the City of Bristol, Virginia, under 
the name and style of Grey Hosiery Mills, which was then being operated 
as a partnership by the said testator and others residing in the State of 
Virginia. The will provided that the business should be carried on by the 
trustees named, and to that end, pursuant to authority of a judgment 
entered in an appropriate proceeding by the Superior Court of Mecklen- 
burg County, North Carolina, and a decree entered by the Corporation 
Court of the City of Bristol, Virginia, the estate of the testator, through 
Robert E. Eel1 and F. L. Jackson, Virginia executors and trustees, was 
put into a partnership for the operation of the business by the trustees 
and business partners on the basis that the said estate was, and is, the 
Gwner of 93 per cent interest in the business, the remaining 7 per cent 
being owned by the other partners; 3 per cent having been given to 
Jackson, individually, by the rvill. Under the will the Commercial Na- 
tional Bank of Charlotte, as executor and trustee, n7as made the custodian 
of all the assets of the estate and empowered to collect, receive and dis- 
burse all funds belonging thereto. I n  deference to this provision the 
Corporation Court of the City of Bristol, in which the will had been pro- 
bated and the executors above named and trustees had qualified, in its 
decree directed, authorized and empowered the Virginia executors and 
trustees to pay over to and remit to the Commercial National Bank of 
Charlotte, as disbursing agent and depository, all the distributable income 
from the Grey Hosiery Xills business to which the estate of the testator 
should become entitled ; and in pursuance thereto the Virginia executors 
and trustees paid over to and deposited with the said Commercial Na- 
tional Eank of Charlotte the distributable earnings of the Grey Hosiery 
Mills for the year 1943 to which the estate of the said James P. Grey was 
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entitled as the owner of 93 per cent interest in the business; and out of 
such distributable income so paid to i t  for the year 1943 the said Com- 
mercial National Bank of Charlotte paid and distributed to the plaintiff 
the sum of $40,114.51 during the year 1943, that being the portion of the 
distributable income which the plaintiff was entitled to receive as bene- 
ficiary under the will. 

After this distribution, on demand of the taxing authorities of that 
state, the plaintiff paid to the State of Virginia a tax upon the income 
so received. The State of North Carolina demanded a payment of tax in 
the sum of $2,663.35 upon the distributed share of income received by the 
plaintiff. This the plaintiff paid under protest and as above stated 
brought this action for its recovery back. 

The relation of the plaintiff as beneficiary under the will to the estate 
and the business so conducted is manifested in a portion of Item 6, read- 
ing as follows: 

"The remainder of the net annual income from my entire trust 
estate shall be paid to my children, Isabel, Mary and James, in  
monthly installments, and in the following proportions: Two-fifths 
to each of my daughters, Isabel and Mary, and one-fifth to my son, 
James, so long as they, and each of them shall live." 

The daughter Mary, now Mrs. Sabine, is plaintiff. 
The contest is as to the applicability of the statute invoked by the 

plaintiff, pertinent provisions of which read as follows: 

"G.S. 105-147 (10). Resident individuals and domestic corpora- 
tions having an established business in another state, may deduct 
the net income from such business or investment if such business or 
investment is in a state that levies a tax upon such net income." 

The defendant demurred to the complaint for that i t  did not state a 
cause of action. The demurrer was sustained and the action dismissed. 
From this judgment plaintiff appealed. 

Attorney-General McMullan and Assistant Attorneys-General Tucker 
and Abbott for the State. 

Taliaferro, Clarkson & Grier and Robert P. Stewart for plaintiff, 
appellant. 

SEAWELL, J. The defendant demurs to the complaint on the ground 
that i t  does not state a cause of action. Such a demurrer admits the 
truth of all the allegations of fact and inferences reasonably drawn there- 
from. Perrell v. Worthingfon, 226 N. C. 609, 39 S. E. (2) 812; Smith 
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v. Smith, 225 N. C. 189, 34 S. E. (2) 148; Kemp v. Funderburk, 224 
N. C. 353, 30 S. E .  (2) 155. I t  tests the sufficiency of the allegations in 
law to present any cause of action for which the   la in tiff may demand 
relief. A fatal defect may occur because of the want of averment of an 
actionable cause, or because of the pressure of positive allegations showing 
that the supposed grievance is not actionable. The foregoing summary 
of facts alleged in the complaint is premised on this rule. 

The challenge to the complaint is that the factual situation presented 
in i t  does not entitle plaintiff to the exemption she claims by invoking 
G.S. 105-147 (10) ; and the question is reduced to a matter of statutory 
construction. 

There is no doubt, nothing else appearing, both Virginia and North 
Carolina could constitutionally tax the income in question-Virginia 
(against the active trustees) as the situs of its earning, and, perhaps we 
might say, the situs of the Virginia trust; and North Carolina (against 
the beneficiary) as the situs of its reception and residence of the bene- 
ficiary. Guaranty Trust Co. z.. Virginia, 305 U. S .  19, 83 L. Ed. 16;  
Lawrence v. State Tax Cornmission, 286 U .  S .  276, 76 L. Ed.  1102. But 
the court would still hare to consider the question of statutory construc- 
tion and intent. 

Passing, for the moment the interstate feature, double taxation, even 
within the State, is not ips0 fact0 necessarily obnoxious to the Constitu- 
tion when the intention to impose it is clear and it is free from discrim- 
inatory features, however odious to the taxpayer. But it is not favored; 
and there is authority that statutes should be so construed as to avoid i t  
when the intent is not clearly expressed. 51 Am. Jur., Taxation, see. 
286, and cases cited. 

The plaintiff's argument, oral and in her brief, has brought to our 
attention instances in which the administrational practice here has 
avoided the inequity of double taxation, intrastate, by looking through 
form to substance,-through the trust to the immediate beneficiary. 
These we understand to be instances of simple holding or passive trusts. 
We do not question the correctness or propriety of these rulings. But 
because of the different relationships involved in the case at  bar and in 
these instances, either as rulings of the Attorney-General or administra- 
tional interpretations of the taxing lams, they have no bearing upon the 
question before us except as possibly reflecting a policy worth consid- 
ering in the field of interstate taxation whither the statute carries us, in 
its attempt to avoid similar taxation;-to avoid a practice which in most 
states of the Union is regarded as economically unsound, unduly burden- 
some, and unfair to those whose business activities cross state lines and 
provide a taxing situs in each. Many states of the Union have sought 
to avoid the more pronounced hardships of such double taxation by the 
enactment of reciprocal laws. Nossamon, Trust Administration and 
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Taxation, see. 714, and cases cited. The statute under review is of that 
character, and so is the similar Virginia law. Virginia Tax Code (Ap- 
pendix, 1942 Virginia Code, Tax Code, Ap., sections 39,40). The statutes 
of the several states enacted for this purpose are far  from universal in 
phraseology and scope; Altman and Keesling, Allocation of Income in 
State Taxation, pp. 195 to 197; and opinions based upon them must be 
studied with reference to the statutes they interpret. Opinions based 
upon disparate situations, factual and legal, rarely present rules of uni- 
versal application, and we sometimes find that enthusiasm of expression 
has outrun the letter and spirit of the law. 

This Court is not empowered to build upon the statute and enlarge the 
conditions upon which the plaintiff may be afforded relief; and the dis- 
tance here between the trustees and the beneficiary seems to be too great 
for the judiciary to close the gap by making them to all intents and pur- 
poses one. The statute provides a deduction for individuals and domestic 
corporations "having an established business in another state" and pro- 
vides that the net income from "such business or investment may be 
deducted if such business or investment is in a state that levies a tax 
upon such net income." 

Therefore, in order to bring herself within the exemption, plaintiff 
must show (1) that she has a business or investment in the State of Vir- 
ginia; (2) that the income therefrom is taxable in that state; and ( 3 )  
that the questioned income is derived from such business or investment. 
With the last two requirements it may be conceded that the plaintiff 
has complied; but in number (1) there is a hurdle more difficult to 
surmount. 

The exemption is to '(resident individuals and domestic corporations 
having an established business in another state." The word "have," 
amongst many other meanings, is pertinently defined in the dictionaries 
as meaning "to hold in possession or control; to hold as property; to 
own," Webster ; "to hold or possess in ownership ; or own," Century. And 
i t  has been used immemorially to denote the ultimate in possession, con- 
trol or ownership; "to possess corporally," Black's Law Dictionary. 

True, there is an established business and an investment in the State 
of Virginia, but i t  belongs to the estate and not to the plaintiff or those 
like situated under the will. The latter, including the plaintiff, are 
neither legal nor equitable owners. The Virginia trustees are in the 
administration of an active trust, not a mere passive or holding trust. 
Under the will and orders of the court they were put into a partnership 
with Virginia partners ; and the partnership property, including the 
business itself and whatever good will i t  may have, consists of a portion 
of the estate which is committed to them. Incidentally we may say that 
wide powers are given to the trustees to alter the form of the estate's 
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investment when necessary to do so. And, by the will, the whole remain- 
der of the estate, of which this business happens to be a part, is put under 
obligation to the particular plaintiff here only for the period of her 
natural life. Not only is the income produced in Virginia by the activi- 
ties of the trustees under the will using what is still the property of the 
estate, but under the will and the decrees of the court it does not leave 
the hands of the trustees until i t  is transmitted to a co-executor and 
trustee, the Commercial National Bank of Charlotte, in the State of 
Xorth Carolina, and distributed by it. The trusteeship is far from a mere 
agency which might lend itself more readily to the concept of construc- 
t ire holding or receipt from an agent. While the plaintiff has a legal right 
to the income, its character as a trust fund does not cease until so pro- 
duced and distributed. I t  is an illtangible which belongs to the trust estate 
and becomes hers only by distribution. Rlodgeft 2.. Xilberman, 277 U. S .  
1, 7 2  1;. Ed. 749; Latta v. Jenkins, 200 K. C. 255, 156 S. E. 857. 

We are reminded in appellee's brief that the burden is on the taxpayer 
to show that she comes within the exemption or exception, Henderson v. 
Gill, ante, 313, 49 S.  E. (2) 754; Valentine v. Gill, 223 N .  C. 396, 27 
S. E. (2) 2 ;  Benson v. Johnston County, 209 N .  C. 751, 185 S. E. 6 ;  and 
i t  is also true that the taxing law as to its coverage must be construed - 

more strictly in favor of the taxpayer; and it seems to be especially 
pertinent to the problem under consideration that the state is never pre- 
sumed to surrender or relinquish its taxing power unless the intention ('to 
relinquish it is declared in clear and unambiguous terms admitting of no 
other reasonable construction." 51 d m .  Jur., Taxation, see. 526, and 
cases cited. 

On analytical approach these rules are not in conflict; and from all 
of them, considering the need of clarity and precision in the taxing laws, 
we must assume that the Legislature chose adequate words and terms to 
express its intent,-subject, of course, to judicial construction, but not 
to judicial amendment. I n  this instance had the Legislature so intended 
they might have immunized those in like situation with the plaintiff by 
exempting all income derived from a foreign established business or 
\investment taxable a t  its situs. Indeed, in its further reference the 
statute uses the term "derive,"-but i t 'has already tagged the "estab- 
lished business or investment" as being that of the taxpayer who seeks the 
benefit of exemption; and this, we think, is an essential part of the classi- 
fication or definition. I f ,  on the principle contended for, we once go beyond 
the language of the law, the step by step rationalization of the statute 
might easily imperil legitimate revenues of the State not offensive to the 
policy which the reciprocal statutes under consideration seek to promote ; 
Guaranty Trzcst Co. I:. Virginia, supra; Lawrence v. State T a x  Commis- 
sion, supra; thus building up a ('jurisdiction of concepts," rather than 
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one of law. Schubert v. Schubert Wagon Co., 249 N .  Y .  253, 164 N. E. 
42, 64,4. L. R. 293. 

The plaintiff in this case has no such right in  the established business 
or investment from which the revenue is derived and is not so related t o  
i t  as would justify the Court in ignoring the trusteeship, which not only 
has the legal title, but the active custody, control and operation of the  
property and facilities which produced the income which the plaintiff 
received as a resident of the State. 

The ably contested question of permissible statutory definition makes 
i t  appropriate to re-examine the limitations placed upon the Court in 
that  respect: I n  re Poindezter, 221 N. C.  246, 20 S. E. (2 )  49, 140 
A. L. R. 1138; Randall v. R. R. Co., 107 N.  C. 748,12 S. E. 605; Yorman 
21. Ausbon, 193 N.  C. 791, 138 S. E. 162; X. v. Whitehurst, 212 N .  C .  300, 
193 S. E. 657; Rice v. Panel Go., 199 R. C. 154, 154 S. E. 69; 50 Am. 
Jur., sec. 228, p. 212. We do not feel that  the Court may take up where 
the lawmakers left off. 

For  these reasons we are of the opinion that  the plaintiff has not 
brought herself within the exemption provided in the cited statute and 
that  this affirmatively appears from the allegations in the complaint. 

The demurrer was properly sustained, and the judgment must be 
Affirmed. 

CHARLES A. CANKOK A m  THE WACHOYIA BASK $ TRUST COJIPdNT, 
ADMIKISTRATORS C. T. A. OF THE ESTATE OF DAVID H. BLAIR, AKD THE 

WACHOVIA BANK & TRUST COMPANY A N D  ADELAIDE CASNON 
BLAIR, TRUSTEES OF THE !L'ESTAMENTARY T R C ~ T  OF DAVID H. BLAIR, v. 
ADELAIDE CANNON BLAIR AND JOHN FRIES BLAIR, SURVIVINO 
TRUSTEES OF THE INTER VIVOS TRUSTS RECORDED I N  THE OFFICE O F  THE 

REGISTER OF DEEDS FOR GUILFORD COUNTY IN BOOK 727, AT PALE 36, ASD 

BOOK 1061, AT PAGE 330, A N D  ADELAIDE CANNON BLAIR, PERSOXALLY, 
AND ADA BLAIR, EMMA BLAIR, ELVA BLAIR AND DAVID H. BLAIR, 
JR.  

(Filed 15 December, 1948.) 

1. Appeal and Error 88 6c (3), 40d- 
In a trial by the court under agreement, G.S. 1-184, the court's findings 

are conclusive and are not subject to review in the absence of esceptions 
that they are not supported by evidence. 

2. Deeds 85 3, 5- 
The presumption of delivery arising from the registration of a deed 

obtains notwithstanding that the registration is made subsequent to the 
death of grantor, and such presumption is sufficient to support a finding by 
the court that the instrument duly delivered. 
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3. Same: Trusts § 3a- 
Heirs a t  law executed an instrument conveying the locus in trust for the 

purpose of investing the fee simple title in the son of one of them upon the 
death of the last trustor, and reserved to each of them the privilege of 
occupying and enjoying the premises for life. The instrument was found 
among the valuable papers of one of the heirs, who was also one of the 
trustees. Held: The deceased heir had an interest in the property entitling 
him to possession of the deed after its execution and delivery, and therefore 
the fact that it  was found after his death among his valuable papers raises 
no presumption of nondelivery. 

4. Deeds § 4: Trusts § 3a- 
Heirs a t  law executed an instrument conveying the locus in trust for 

the purpose of investing the fee simple title in the son of one of them after 
the death of the last trustor, and reserved to each heir the right to occupy 
and enjoy the premises during his life. Held: The instrument constituted 
a trust indenture to hold the property intact, to provide a homeplace for 
the heirs during their lives, and to enable the child of one of them to 
eventually receive the entire estate, and therefore the instrument was 
supported by a valuable consideration, especially as to the heir whose son 
m s  to eventually receive the property. 

APPEAL by plaintiffs from McSwain,  Special Judge ,  a t  the November 
Term, 1948, of the High Point  Dirision of the Superior Court of 
GUILFORD. 

Abigail Blair  died intestate 13  February, 1906, owning a tract of land 
i n  Guilford County, which thereupon descended to her three sons, David 
H. Blair, William A. Blair, and J o h n  J. Blair, and her four unmarried 
daughters, Martha Blair, Emma Blair, Ada Blair, and Elva Blair, in 
equal shares as tenants in common. While the record does not positively 
show such to be the case, i t  intimates that  this land was the Abigail Blair 
homeplace. This action involves the question as to the present ownership 
of the one-seventh undivided interest in this property inherited by 
David H. Blair. 

David H. Blair  married Adelaide Cannon, and had by her a n  only son, 
David H. Blair, J r .  

On 20 March, 1931, William A. Blair conveyed his one-seventh undi- 
vided interest in this property to Adelaide Cannon Blair. 

There appears of record in the office of the Register of Deeds of Guil- 
ford County in Book 1061, a t  page 330, a trust indenture dated 21 Sep- 
tember, 1932, whereby David H. Blair, Adelaide Cannon Blair, John J. 
Blair, Martha Blair, Emma Blair, Ada Blair, and Elva  Blair, grantors, 
purported to convey the Abigail Blair tract as a whole to  David H. Blair, 
Adelaide Cannon Blair, and John Fries Blair, grantees, as trustees for 
David H. Blair, Jr.,  "subject to the privilege of each of the grantors to 
occupy, use, and enjoy the premises during his or her natural  life." The 
indenture stipulates that  the trustees shall convey the property to David 
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H. Blair, Jr.,  "upon the death of the last surviring grantor." I t  contains 
an  additional provision in these words : "If David H. Blair, Jr . ,  should 
die prior to the time herein specified for the conveyance and tranafer of 
the trust estate to him, the trustees shall, a t  said specified time, convey 
the said trust estate to the person or persons legally entitled thereto." 

Each of the seven grantors therein named signed and sealed the trust 
indenture of 21 September, 1932, and acknowledged its execution in due 
form of law during the month of October, 1932. I t  was found unre- 
corded after the death of David H. Blair among the valuable papers of 
David H. Blair and other members of the Blair family in the home on 
the property in question, in which David H. Blair frequently visited and 
in which Emma Blair, Ada Blair, and Elva Blair have resided ever since 
the death of Abigail Blair. Shortly thereafter, to wit, on 20 February, 
1945, the trust indenture was recorded in due form of law in  the office of 
the Register of Deeds of Guilford County. The instrument recites the 
receipt by the grantors of a consideration of $1.00, but i t  was conceded on 
the trial that such sum was not actually paid for the conveyancp. 

David H. Blair died 21 September, 1944, leaving a will in which lie 
bequeathed and devised his residuary estate, both real and personal, to 
Adelaide Cannon Blair and the Wachovia Bank & Trust Company as 
trustees for his son, David H. Blair, Jr. The trustees are given "full 
power and authority to sell and convey any or all of the real estate, either 
a t  private sale or public auction, as may to then1 seem best to the interest 
of the estate," and are directed to close the trust "as of December 31, 1954, 
by turning over to David H. Blair, Jr . ,  the entire property making up  
said trust, whether the same be real estate or securities." I t  was con- 
ceded by all parties a t  the trial that the one-seventh undivided interest 
in the locus in quo mhich descended to David 13. Blair at  the death of 
Abigail Blair passed to the testamentary trustees as a part of the resid- 
uary estate of David H. Blair, if the trust indenture of 21 September, 
1932, did not constitute a valid conveyance of such interest. 

On 26 July, 1946, Adelaide Cannon Blair, individually, and f'harles 
A. Cannon and the Wachovia Bank & Trust Company, Administrators 
cum Lestnmento annexo of David H .  Blair, and the W a c h o ~ i a  Bank 8: 
Trust Company and Adelaide Cannon Blair, trustees of the testamentary 
trust of David H. Blair, executed and delivered in due form of law a deed 
sufficient in terms to convey to Adelaide Cannon Blair and John Fries 
Blair, as surviving truslees under the indenture of 21 September, 1932, 
the one-seventh undivided interest of Adelaide Cannon Blair and the one- 
seventh undivided interest of David H. Blair in the Abigail Blair lands 
for a recited consideration of $10.00, which was actually paid to the 
grantors by the grantees. The actual value of the one-seventh undivided 
interest of David H. Blair in the Abigail Blair tract mas ('in excess of 
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$14,000.00" on 26 July, 1946, but the deed recited that the claim of the 
administrators and testamentary trustees thereto was "of little or no 
value" to the estate of David H. Blair because of doubt as to whether 
the title was vested in them under the will or in Adelaide Cannon Blair 
and John Fries Blair, as surviving trustees, under the trust indenture 
of 21 September, 1932. 

John J. Blair and Martha Blair died testate before the commencement 
of the litigation. 

On 22 September, 1948, the plaintiffs, Charles A. Cannon and the 
Wachovia Bank & Trust Company, administrators cum testamento anneso 
of David H. Blair, and the Wachovia Bank & Trust Company and Ade- 
laide Cannon Blair, trustees of the testamentary trust of David H. Blair, 
brought this action against the defendants, Adelaide Cannon Blair and 
John Fries Blair, surviving trustees of the inter vivos trusts recorded in 
the office of the Register of Deeds for Guilford County in Book 727, a t  
page 56, and Book 1061, at  page 330, and Adelaide Cannon Blair, Emma 
Blair, Ada Blair, Elva Blair, and David H. Blair, Jr., individually, 
asking for a declaratory judgment that the plaintiffs owned the one- 
seventh undivided interest of David H. Blair in the Abigail Blair tracts. 
The plaintiffs attacked the validity of the trust indenture of 21 Septem- 
ber, 1932, on these grounds : (1) I t  was not delivered by David H. Blair; 
and (2)  i t  was a deed of gift, which mas invalidated by G.S. 47-26 for 
want of recordation within two years after making. They assailed the 
deed of 26 July, 1946, on the ground that it was executed "under a misl 
take of fact as to the legal effect of the trust indenture of the 21st of 
September, 1932, and for a grossly inadequate consideration." 

All of the defendants answered, alleging expressly that the deeds in 
question are valid and praying that Adelaide Cannon Blair and John 
Fries Blair, surviving trustees, be declared the owners of the interest in 
controversy. The defendant, David H. Blair, Jr., the sole beneficiary of 
the trust created by the will of David H. Blair, specifically averred in 
his answer that he confirmed and ratified the action of the plaintiffs in 
executing the deed of 26 July, 1946. 

Trial was had before Judge McSwain without a jury under Q.S. 3-184 
pursuant to the written consent of the parties filed with the Clerk. The 
plaintiffs offered in evidence the matters heretofore set out, and the court 
made these findings of fact therefrom: (1) That the trust indenture of 
21 September, 1932, was executed and delivered by David H. Blair; and 
(2)  that such indenture "was not a deed of gift, as alleged in the com- 
plaint, but the same was a trust deed or trust agreement, executed for a 
good and valuable consideration by all the parties named therein." The 
court supplemented its second finding by an additional specific 6nding 
that the trust indenture was "a contract between the parties to do three 
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things: First, hold the property inherited from Abigail Blair intact 
without being subject to partition or division by any of the grantors 
named in said indenture; second, to provide a home for the unmarried 
daughters of Abigail Blair; and, third, to enable David H. Blair, Jr., the 
only child of David H. Blair and Adelaide Cannon Blair, to receive 
eventually all of the property described in said trust agreement instead 
of the one-seventh undivided interest belonging to his father, David H. 
Blair, and the one-seventh undivided interest belonging to his mother, 
Adelaide Cannon Blair." 

Upon these findings, the court entered judgment that the trust inden- 
ture of 21 September, 1932, and the deed of 26 July, 1946, "are legal, 
valid, and binding conveyances" and that the title to the property in 
litigation was vested in Adelaide Cannon Blair and John Fries Blair as 
surviving trustees. From this judgment, the plaintiffs appealed, assign- 
ing errors. 

J .  A l l e n  A u s t i n  for p l a i n t i f s ,  appellants.  
1Y. H. Beckerdi te  for defendants ,  appellees. 

ERVIN, J .  When an action is tried by the court without a jury pur- 
suant to the provisions of G.S. 1-184, the findings of fact of the trial judge 
are conclusive, and are not subject to review on appeal, in the absence 
of exceptions that they are not supported by evidence. Bes t  v. Garris,  
211 N.  C. 305,190 S. E. 221; B u c h a n a n  v. C l a r k ,  164 N.  C. 56, 80 S. E. 
424. Although it is questionable whether such position can be sustained 
on the record in the case at bar, it is assumed here that the plaintiffs 
reserved appropriate exceptions to the findings of fact adverse to them on 
the ground that such findings were not supported by evidence at  the trial. 
R l e y  v. Railroad,  165 N .  C. 78, 80 S. E. 1064. 

When thus construed, the record presents these inquiries concerning 
the trust indenture of 21 September, 1932: 

1. Was there evidence at the trial to support the finding that David H. 
Blair, as grantor, delivered this instrument to the grantees? 

2. Was there testimony at the trial to sustain the finding that David 
H. Blair, as grantor, executed this document for a valuable consideration? 

I n  our opinion, both of these questions must be answered in  the 
affirmative. 

The trust indentnre had been signed, sealed, acknowledged, probated, 
and recorded when i t  was offered in evidence. Hence, there was suffi- 
cient evidence to warrant the finding that this instrument was duly deb- 
ered by David H. Blair in his capacity as a grantor. This is true because 
the probate and registration of a deed raise a rebuttable presumption of 
delivery. HUIIX: v. G r i f i n ,  207 N .  C. 265, 176 S. E. 555; Gztlley 21. Smith, 
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203 N. C. 274,165 S. E. 710; Best v. Gtley, 189 N .  C.  356,127 S. E. 337; 
Faircloth v. Johnson, 189 N.  C. 429, 127 S. E. 346; McMahan v. Hensley, 
178 N .  C .  587, 101 S. E. 210; Lee v. Parker, 171 N. C. 144, 88 S. E. 217; 
Smithwick v. Noore, 145 N.  C. 110, 58 S. E. 843; IIeZms u. Austin, 116 
X. C. 751, 21 S. E. 556. ,4s was said in Wetheringtor1 v. Williams, 134 
N. C. 276, 46 S. E. 728 : "The fact of registration is not conclusive as to 
either the execution or the probate of the deed. The factum of the instru- 
ment may be disputed after its registration, and the party who assails the 
deed may show, if he can, that i t  was not in fact delivered. Rut as long 
as the probate and registration stand unimpeached and unimpaired, they 
furnish sufficient prima facie evidence of the execution of the deed, which, 
of course, always includes delivery. He m-ho would avoid this presump- 
tion, arising from registration, must do so by proof sufficient to rebut it 
or to repel its legal force and effect." 

The presumption of delivery resulting from the registration of the 
trust indenture of 21 September, 1932, arose in this case notwithstanding 
the prior death of David H. Blair. Linker v. Linker, 167 N.  C. 651, 
83 S. E. 736; Fortune v. I lunt ,  149 N. C.  355, 63 S. E. 82. I t  is familiar 
law that "where a deed has been registered, whether after or before the 
death of the grantor, it is presumed to have been delivered, and the burden 
shifts to the other side to rebut that presumption.'' Bogcrs v. J o n ~ s ,  172 
N .  C. 156, 90 8. E. 117. 

We are not inadvertent to the testimony indicating that the trnst 
indenture was found among the papers of David H. Blair after his death. 
This evidence was not incompatible in any degree with the finding that 
the deed was delivered by David H. Blair during his lifetime. He  re- 
served a life estate in the property covered by the deed. Moreover, he 
was one of the trustees who acquired legal title to the remainder in such 
property under the conveyance. I n  consequence, he mas entitled to the 
possession of the deed and was interested in its preservation subsequent 
to its delivery as much as any other person on earth. liatione cessanto 
cessat ipsa lez. Both authority and reason declare that a presumption 
of nondelivery of a deed does not arise from the finding of it among the 
grantor's effects on his death when he reserved an interest in the property 
or was otherwise lawfully entitled to its possession aftcr its delivery. 
Cribbs v. Walker, 74 Ark. 104, 85 S. W. 243; iSnzifh 71. A ( . ( I ~ s ,  4 TCX. 
Civ. App. 5, 23 S. W. 49. 

The court properly found from the face of the trnst indcnti~rc itwlf 
that the conveyance of the one-seventh undivided in t~res t  of David H. 
Blair in the Abigail Blair tract was founded on a valuable consideration. 
This instrument was correctly construed in the supplcmental finding of 
fact. I n  return for his interest, David H. Blair acquired some legal 
rights in the property to which he would not otherwise havc been entitled. 
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Exurn 2'. Lynch, 188 N. C. 392, 125 S. E. 1 5 ;  Railroad 2.. Ziegler Brofh- 
em, 200 N. C. 396, 157 S. E. 57; Grier v. Weldon, 205 N.  C. 575, 172 
S. E. 200. Moreover, the beneficial interest accruing to his son, David H. 
Blair, Jr., was a sufficient consideration for the conveyance. Institute 
v. Mebane, 165 N. C. 644, 8 1  S. E. 1020. 

The corlclusions set out above compel an  affirmance of the judgment 
declaring that  Adelaide Cannon Blair  and John Fries Blair, as surviv- 
ing trustees, hold title to the property in dispute under the indenture of 
21 September, 1932. This makes i t  unnecessary for us to express any 
opinion as to the validity of the deed of 26 July, 1946. 

The judgment rendered in the Superior Court is 
Affirmed. 

J A M E S  A. PALMER, E .  ATAS BISANER,  P. N. DEVERE,  K E N N E T H  L. 
QUIGGINS AND H E N R Y  13. DAY, COMPRISING THE NORTH CAROLINA 
STATE: BOARD O F  EXAMINERS I N  OPTOMETRY, T. H .  &I. SMITH.  

(Filed 15 December, 1948.) 

1. Physicians and Surgeons and Allied Professions 8 1- 
Mere statutory declarations that certain acts constitute the practice of 

optometry is ineffectual when such acts do not constitute the practice of 
optometry within the statutory definition thereof. 

2. Constitutional Law 8 12- 
Legislative declaration cannot conrert a private business into a public 

one, and the police power cannot be extended to create a monopoly or spe- 
cial privilege when the restrictions have no real or substantial relation to 
the public health, safety or welfare. 

3. Same: Physicians and Surgeons and Allied Professions § 1- 
G.S. 90-11Z proscribing a person not a licensed optometrist from replac- 

ing or duplicating an ophthalmic lens or replacing or duplicating the frame 
or mounting for such lens, is unconstitutional, since the acts proscribed 
do not constitute the practice of optometry as defined by G.S. 90-114, and 
the proscription has no reasonable relation to the public health, safety 
or welfare. 

4. Constitutional Law § lob-- 
The duty of the courts to declare a statute void when it contravenes the 

organic law is essential to orderly government under our constitutional 
system. 

APPEAL by plaintiffs from Harris, J., a t  February Term, 1948, of 
WAKE. 



FALL TERM, 1948. 

This is a civil action instituted in the Superior Court of Wake County, 
for 'the purpose of enjoining the defendant from the illegal practice of 
optometry in violation of the provisions of Chapter 90 of the General 
Statutes of North Carolina, relating to the practice of optometry. 

The defendant was enjoined 17 October, 1947, until the further order 
of the court from engaging in the practice of optometry within the State 
of North Carolina, by employing any means for the measurement of the 
powers of vision and the adaptation of lenses for the aid thereof, and from 
duplicating or attempting to duplicate any lens for ophthalmic use 
without a written prescription from a person authorized under the laws 
of North Carolina to practice optometry or medicine. 

When this cause came on for hearing, trial by jury was expressly 
waived by all parties, and it was agreed that the trial judge should hear 
the evidence, find the facts, draw his conclusions of law and enter judg- 
ment accordingly. 

The court found as a fact that this action was instituted by plaintiffs 
~ n d e r  and by virtue of the provisions of Chapter 90 of the General 
Statutes of North Carolina, and that the defendant has heretofore en- 
deavored to take the measurements of the powers of vision of certain 
individuals and has given directions and advice as to the fitness of spec- 
tacles? eyeglasses or lenses for the correction of vision of such individuals. 

The court further found as a fact that the defendant has engaged in 
selling, furnishing, replacing or duplicating, or attempting to sell, re- 
place or duplicate lenses, frames and/or mountings without a written 
prescription from a person authorized under the laws of the State of 
North Carolina to practice optometry or medicine, and that the defend- 
ant has not been issued a license to practice optometry in the State of 
North Carolina. 

Upon these facts, the court being of the opinion that the defendant, in 
endeavoring to take the measurements of the powers of vision and pre- 
scribe spectacles, glasses or lenses for certain individuals has engaged in 
the practice of optometry as defined in  Section 90-114 of the General 
Statutes of North Carolina and should be restrained from such practices 
in the future; and being of the further opinion that that portion of 
Section 90-115 of the General Statutes of North Carolina, which reads: 
"Within the meaning of this Article, a person shall be deemed as prac- 
ticing optometry who does, or attempts to, sell, furnish, replace, or dupli- 
cate, a lens, frame, or mounting, or furnishes any kind of material or 
apparatus for ophthalmic use, without a written prescription from a 
person authorized under the laws of the State of North Carolina to prac- 
tice optometry, or from a person authorized under the laws of North 
Carolina to practice medicine," is unconstitutional as being in contraven- 
tion of the Fourteenth Amendment, Section 1, of the Constitution of the 
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United States, and as be.ing in contravention of Article I, Sections 1, 17 
and 31 of the Constitution of the State of North Carolina, and is, there- 
fore, invalid and unenforceable ; and entered judgment accordingly. The 
plaintiffs appeal and assign error. 

Arch T .  Allen, Drury B. Thompson, and Oscar G. Barker for plaintiffs. 
Robert H.  Dye and Bailey & Holding for defendant. 

DENNY, J. The sole question for determination on this appeal is 
~ h e t h e r  or not an optical mechanic is practicing optometry when he 
replaces or duplicates ,an ophthalmic lens, or replaces or duplicates the 
frame or mounting for such lens. No other mechanical work of the 
optician is prohibited by this section (G.S. 90-115)) for the statute 
expressly provides: "The provisions of this section shall not prohibit 
persons or corporations from selling completely assembled spectacles, 
without advice or aid as to the selection thereof, as merchandise from 
permanently located or established places of business, nor shall it prohibit 
persons or corporations from making mechanical repairs to frames for 
spectacles; nor shall it prohibit any person, firm or corporation engaged 
in grinding lenses and filling prescriptions from replacing or duplicating 
lenses on original prescriptions issued by a duly licensed optometrist, and 
oculist." 

The defendant does not challenge the power of the Legislature to 
regulate the practice of optometry as defined in Section 90-114 of the 
General Statutes of North Carolina, and therefore, he did not appeal 
from the judgment below, which restrained him from such practice. 

I t  will be noted the State of Rorth Carolina exercises no legislative 
or regulatory control over opticians, other than to require the payment 
of an annual privilege tax. The plaintiffs insist, however, that the dupli- 
cation of an ophthalmic lens or the duplication or replacement of a frame 
or mounting for such lenses, constitutes the practice of optometry, and is 
not a mere mechanical operation or process xvhich an optician has the 
right to perform. 

G.S. 90-114 defines the practice of optometry as ('the employment of 
any means, other than the use of drugs, medicine, or surgery, for the 
measurement of the powers of vision and the adaptation of lenses for the 
aid thereof." This definition is in substantial accord with those given 
in other jurisdictidns. Words & Phrases, Per. Ed., Vol. 30, p. 31; 
Martin v. Baldy, 249 Pa. 253, 94 A. 1091; Sage-Allen Co. v. Wheeler, 
119 Conn. 667, 179 A.195, 98 A. L. R. 897; McNaughton v. Johnson, 
242 U. S. 344, 61 L. Ed. 352. See Annotations 98 A. L. R. 905, for 
additional authorities. 
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"14n 'optician' is not a licensed practitioner, but is one who makes 
eyeglasses and lenses and fills prescriptions of the oculist or optometrist, 
much in the same manner as the druggist carries out the direction or 
prescription of the physician. Stern v. Flynn, 278 N.  Y .  S. 598, 154 
Misc. 609." Words & Phrases, Per. Ed., Vol. 29, p. 608. 

The mere fact that a statute provides that a person shall be deemed as 
practicing optometry if he duplicates a lens or replaces or duplicates a 
frame or mounting, without a prescription, does not make i t  so, unless 
such duplication or replacement constitutes the practice of optometry 
within the statutory definition thereof. S. v. Harris, 216 N.  C. 746, 
6 S. E. (2) 854, 128 A. L. R. 658; State v. McGrail, 117 W. Va. 51, 183 
S. E .  686; State Ex Rel. Booth v. Beck Jewelry Enterprises, 220 Ind. 
276, 41 N. E. (2) 622, 141 A. L. R. 876. "Private business may not be 
regulated or converted into public business by legislative fiat." 11 Am. 
Jur., p. 1060, see. 294. Moreover, the exercise of the police power will 
not be upheld where its use tends only to create a monopoly or special 
privilege and does not tend to preserve the public health, safety or wel- 
fare. X. v. Lockey, 198 N .  C. 551, 152 S. E. 693; Georgia State Board of 
Examiners in Optometry v. Priedmans' Jewelers, Inc., 183 Ga. 669, 189 
S. E. 238; People v. Grifith, 280 Ill. 18, 117 N. E. 195; Liggett Co. v. 
Baldridge, 278 U. S. 105, '75 L. Ed. 204. 

It is undisputed on the record that a qualified optician can take a 
whole or broken lens and by the use of a vertometer or lensometer, dupli- 
cate such lens with accuracy and exactness. The process of duplication 
is conceded to be a purely mechanical one. And according to the plain- 
tiffs' evidence, only in about fifteen per cent of the cases do the prescrip- 
tions of optometrists or oculists contain any reference to the type or kind 
of frame or mounting that is to be used, or how the lenses are to be placed 
in the frame or mounting. Except where the patient has "a muscular 
unbalance," i t  seems the selection of the frame or mounting is left to the 
optician or the patient, and the manner in which the lens is set in  the 
frame or mounting is left altogether to the optician. Several optometrists 
and oculists testified in the hearing below, that they always require a re- 
check of glasses prescribed for their patients to ascertain whether or not 
the optician filled the prescription accurately. However, i t  seems to be 
the more general practice, according to the record, for the optician to 
make the glasses according to the prescription, fit them to the wearer's 
face and deliver them to the patient, most of whom never return to the 
optometrist or the oculist for a re-check. The patient in such cases merely 
assumes the responsibility for error, if there be any, in the filling of the 
prescription. R e  does no more than this when he has a qualified optician 
to duplicate a lens or replace or duplicate a frame or mounting without 
a prescription. 
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Furthermore, it seems to be the usual practice in cases where a lens is 
Eroken, if the glasses had been satisfactory to the patient, and the patient 
seeks the advice of an optometrist or oculist, for the optometrist or oculist 
to take the broken lens and request the optician to duplicate it. Ordi- 
narily no other instruction is given. The evidence further supports the 
view that there is no more likelihood of error in duplicating a lens or 
duplicating a frame or replacing one, than there is in filling an original 
prescription. Consequently, for all practical purposes, this case comes 
down to this: Shall an optician be permitted to duplicate an ophthalmic 
lens or place such lens in a new frame or mounting without a prescription 
or request from an optometrist duly authorized to practice optometry in 
North Carolina, or from a person authorized to practice medicine in this 
State ? 

We do not think the duplication of an ophthalmic lens or the duplica- 
tion or replacement of a frame or mounting for such lenses, constitutes 
the practice of optometry as defined in G.S. 90-114. And what was said 
in S. c. Ilarris, supra, applies with equal force to the factual situation 
here. There the Court said: "Obedience to the Constitution on the part 
of the Legislature is no more necessary to orderly government than the 
exercise of the power of the Court in requiring it when the Legislature 
inadvertently exceeds its limitations. 'It has been frequently stated, in 
cases where the questions are presented for judicial review, that in order 
to sustain legislation under the police power, the courts must be able to 
see that its operation tends to some degree to prevent some offense or evil 
or to preserve public health, morals, safety, and welfare, and that if a 
statute discloses no such purpose, has no real or substantial relation to 
these objects, or is a palpable invasion of rights secured by fundamental 
law, i t  is the duty of the courts so to adjudge and thereby give effect to 
the Constitution.' 11 Am. Jur., p. 1087, see. 306. I n  such a situation 
the duty of the Court is clear." 

I t  must be conceded that the statute under consideration was intended 
to regulate the practice of optometry, and not the optical trade. And so 
long as the optician confines his work to the mere mechanical process of 
duplicating lenses, replacing or duplicating frames and mountings, "mak- 
ing mechanical repairs to frames for spectacles," filling prescriptions 
issued by a duly licensed optometrist or oculist, and does not in any 
manner undertake "the measurement of the powers of vision and the 
adaptation of lenses for the aid thereof," he is not practicing optometry. 

The judgment of the court below will be upheld. 
Affirmed. 
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STATE v. CHARLES WELLBORN. 

(Filed 15 December, 1948.) 
1. Conspiracy 8 &- 

The evidence tended to show that a gun fight between defendant and 
his companion on the one hand and a third person on the other was pre- 
cipitated by defendant's companion, that defendant's companion had made 
repeated threats to kill such third person, and that defendant and his 
companion were seen together several times shortly before the affray. 
There was no evidence that defendant had any knowledge of the threats 
or of his companion's intent prior to the actual encounter. Hclt7: The el-i- 
dence is insufficient to resist defendant's motion to nonsuit the charge of 
conspiracy to commit a felonious assault. 

2. Criminal Law § 34g: Assault § 12- 
Where, in a prosecution for felonious assault, there is no sufficient evi- 

dence of a conspiracy between defendant and his companion, testimony 
of prior threats to kill such third person made by defendant's companion 
and eridence as to ill feeling between those two, is incompetent, and the 
admission of such evidence entitles defendant to a new trial on the charge. 

DEFESDANT'S appeal from Sink,  J., August Term, 1948, CHEROKEE 
Superior Court. 

Attorney-General McMullan and Assistant dtforneys-General Rruton, 
Rhodes, and Moody for the State. 

T.  M.  Jenkins for defendant, appellant. 

SEAWELL, J. The defendant Wellborn was charged in a bill of indict- 
ment  containing two counts ( a )  with conspiring with one Guy Cain, now 
deceased, to feloniously assault, beat and wound one Hubert  Wells with 
a deadly weapon and inflict on him serious in jury  and (b) ,  (again with 
the  deceased Cain joined in the indictment), with felonious assault on 
the said Wells, and beating and wounding him with a deadly weapon, 
to wit :  a pistol, with intent to kill, and inflicting upon him serious injury 
not resulting in  death. 

On the defendant's plea of not guilty the trial proceeded. 
The evidence discloses that  the defendant WeIlborn and Guy Cain had 

been seen together a t  various times on the night of the gun fight in which 
Wells was wounded and Guy Cain killed, and Wellborn himself seriously 
~ o u n d e d  ; and tha t  about 12 o'clock a t  night he and Guy Cain in  a pickup 
truck started out from a public parking place near the police station and 
directly behind a car occupied by Wells and two girl  friends as i t  passed 
them, and followed i t  for  about a block when Cain demanded that  the 
Wells car pull over. When Wells stopped the car both Cain and Wellborn 
got  out of the truck and Cain approached Wells' car. As he approached 
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Wells got out of his car with his gun in  hand and warned Cain to come 
no further. One of the girls in the car testifying for the State said that 
Wells shot first, and immediately about six shots followed in  rapid succes- 
sion. At the end of the shooting Wells was lying upon the ground seri- 
ously wounded, Cain was standing near with two pistols in his hands, and 
Wellborn was leaning against the pickup truck seriously wounded and 
apparently in poor condition. Wells survived his wounds and was re- 
leased from the hospital in about two weeks but some months later was 
killed in an airplane wreck. Cain died of his wounds; Wellborn alone 
survives. 

The evidence relied on by the State to support the charge of conspiracy 
is confined to the circumstance of Wellborn being seen with Cain a few 
times that night and that he accompanied Cain in the pickup truck when 
following the Wells car to the place of the fight. The evidence discussed 
infra leads to the conclusion that in proving the conspiracy the State 
relied upon the contacts between Wellborn and Cain during the incuba- 
tion period in which Cain was nursing his anger and planning the killing 
of Wells, and the incidents noted below. 

But there is no evidence that Cain had ever communicated to Wellborn 
his purpose or that prior to the actual fatal encounter Wellborn had any 
knowledge of the intent. Whether the circumstances surrounding the 
immediate occurrence amounted to evidence of a concert of action is 
another matter. I n  this situation the State undertook to prove the guilt 
of defendant of the conspiracy by introducing evidence of the declarations 
of Guy Cain and his demonstrations of anger and threats, apparently on 
the theory that they were the declarations and conduct of a co-conspirator 
made and done in the furtherance of the conspiracy. The character and 
significance of this evidence and its irrelevance to the charge against the 
defendant is illustrated by the following excerpts : 

Neil Hughes had testified that on the night Wells was shot he was 
working at  the Murphy Cafe on the opposite side of the street from 
Hubert Wells' place of business. He  saw Guy Cain and Hubert Wells 
in the cafe at  9 :30 or 10 o'clock that night. Harold Wells and Hubert 
Wells mere sitting in a booth drinking coffee when Guy Cain came in. 
Witness stated that Cain said something to him. At this point the fol- 
lowing occurred : 

"Q. Now, going back to Mr. Cain, you say he called you over to the 
booth; what, if anything, did Mr. Cain say about Hubert Wells?" 

Defendant objected; overruled, and exception. 
"Q. Go ahead. What did Mr. Cain tell you?" 
Objection, overruled. Exception. 
"A. He  asked me if I saw Hubert Wells, and I said he was sitting up 

there with Harold and he said, 'I am going to kill that S. 0. B.' and I 
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. said, 'You don't mean it, you are just joking;' and he got a plate of food 
and went out the front door and I didn't see him any more." 

By the court: "To all the foregoing the defendant in apt time excepts 
and moves to strike. Motion overruled and defendant excepts." 

'(I saw Mr. Cain have a conversation with Miss Davis where you just 
enter into the kitchen from out of the cafe. He  had some food on a plate 
i n  his hand." 

"Q. Did you observe Mr. Cain's demeanor, whether he appeared to be 
normal ? Describe his appearance.'' 

Defendant objects. Overruled. Exception. 
"A. I f  ever I saw anybody mad he was mad. He  had hold of her arm 

and had a plate of food in his hand and went out the back door." 
Defendant objected. Overruled and exception. 
('Q. Did you that night, or shortly after that, communicate to Hubert 

Wells what X r .  Cain said he was going to do?" 
Objection by defendant. 
By the court: "Now Wells is dead." 
By Mr. Grey: "I'm not asking what Wells said." 
By the court: Objection. Overruled and exception. Over objection 

and exception of defendant the witness was permitted to testify as follows : 
"I closed at  1 2  :00 and didn't know when Miss Davis left or how she 

left the cafe. She left just a little before we checked up. I went out the 
front door when I closed and that is when I saw Mr. Cain with Mr. Wells. 
Clara Daughtery was working there that night. I do not know if anyone 
left with My-tle Davis or whether they left together. When I came out 
of the cafe I said to Cain, 'Let's go home.' Mr. Wellborn didn't say 
anything. They were just sitting there." 

Harold Wells testified that he was in the cafe on the night of the shoot- 
ing. Over objection and exception of the defendant he was permitted to 
say that he told Hubert Wells what Cain had said, repeating i t :  "You 
see that S. 0. B. coming in the door? I am going to kill him tonight." 

Myrtle Davis testified for the State that on the night of the shooting 
she was working at the cafe and had been working there for about two or 
three years; that she was "keeping company" with Hubert Wells. She 
knew Charles Wellborn and had known Cain for about a year. Was with 
Wells when he got shot. On that night she saw Cain in the cafe. 

Over objection and exception by the defendant she was permitted to 
testify that Cain said to her, "If you go with that S. 0. B. tonight I will 
kill him hefore the night is over," and that she told Wells about it. And 
further. that Cain said he would be waiting. 

The witness stated that later she was in the car with Wells and Miss 
Daughterp, and driving back down town. Wellborn and Cain were 
parked near the drug store. "We started to pull in and they pulled in 
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behind us. We went on down the street to the Henry House and Cain. 
said for him to pull over, and he pulled over to the sidewalk." 

The witness testified that Cain got out of the truck and came toward 
the Wells car. Wells got out of the car with his gun in hand, telling 
Cain not to come any nearer, that he didn't want to have any trouble. 
W a i n  came over'to the door and one shot was fired. That was when I 
thought he shot Cain. Wellborn and Cain came out of the truck on the 
same side." 

Clara Daughtery, witness for the State, was permitted to testify over 
the objection and exception of the defendant about what Guy Cain told 
her in regard to killing Wells. The testimony is of the same character 
as that of the witness Davis and the exceptions are numerous. Repeti- 
tion is unnecessary. 

At the conclusion of the State's evidence the defendant demurred to 
the evidence as to each count in the indictment and as to the indictment 
as a whole, and made a motion for judgment as of nonsuit. The motions 
were declined and exceptions noted. 

The defendant testified that he knew nothing of any ill feeling between 
Cain and Wells. That on the night in question he had umpired or ref- 
ereed second base at  a baseball game, getting away from the game late 
in the night. That when he reached town he ran up with Guy Cain who 
asked him to carry him back to the park so that he might get his own 
car which he had left there, and he did so. They drove back into town 
and he and Guy Cain were sitting in the same car at  a public parking 
place when a car containing Wells and the girls passed and Cain said that 
he wanted to speak to Wells, and not knowing that anything was wrong 
between them he drove the car in the direction in which the Wells car 
was going until Cain demanded that the latter car turn in ; and that when 
Cain got out of the car he tried to hold him back but could not do so and 
was pulled out of the car with him. That he was shot as Cain approached 
the Wells car and knew little more about it because of the seriousness of 
his wounds; knew little else about what had happened. H e  denied par- 
ticipating in the fight at  all. 

The State, however, in rebuttal, put on Harold Wells, a cousin of 
Hubert Wells, who stated that shortly after the occurrence he visited 
Wellborn in the hospital and asked him why he had shot Hubert. The 
reply as testified by the witness was that Hubert shot Cain and he was 
trying to protect his buddy, shot him to prevent him from killing Cain 
"or something like that." 

At the elid of all the evidence the defendant demurred again to the 
evidence, as to each count, and moved for judgment of nonsuit. The 
motions were denied and defendant excepted. 
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The case was submitted to the jury who returned a verdict of guilty 
on both counts. The defendant moved to set the verdict aside for errors of 
law, which motion was refused, and he excepted. T o  the ensuing judg- 
ment on the verdict, he excepted and appealed. 

Clearly the evidence was legally insufficient to support the verdict of 
guilty on the first count charging conspiracy, and the demurrer thereto 
should have been sustained. 

On the second count the admission of evidence of Gain's declarations 
and demeanor not in the presence of the defendant constitutes reversible 
error, entitling him to  a new trial thereon, and i t  is so ordered. 

On the first count, Reversed. 
On the second count, New trial. 

G. BADGER McLEOD AR'D WIFE, LILLIE C. XkLEOD, IN BEHALF OF THEM- 
SELVES AKD OTHER CITIZENS AND TAXPAYERS SIMILARLY SITUATED, v. TOWN 
O F  WRIGHTSVILLE BEACH, NORTH CAROLINA. 

(Filed 13 December, 1948.) 

1. Appeal and Error § 40- 

While findings of fact in injunctive proceedings are reviewable on appeal, 
nevertheless such findings will not be disturbed when they are supported 
by eridence and appellant fails to show cause for  reversal. 

2. Municipal Corporations § 2 5 p  

The evidence in this case i s  held to support the court's finding that the 
land in question does not constitute a portion of a street of defendant 
municipality. 

3. Municipal Corporations 3 25a: Injunctions 8 4d- 
Persons having no title or interest in certain property may not enjoin a 

municipality from using such property for a recognized municipal purpose 
on the ground that such use would constitute a nuisance, since the munici- 
pality has the power of eminent domain and relief fo r  any depreciation in 
value of plaintiff's contiguous property would be by action for damages 
and not injunction. 

PLAINTIFFS' appeal from Burney, J., Ju ly  15, 1948, a t  Chambers i n  
Wilmington, NEW HANOVER Superior Court. 

The  plaintiffs brought this action for injunction permanently restrain- 
ing the defendant from proceeding further in the construction of a pump- 
ing station intended to be connected with the city water system, and a 
mandatory decree requiring the removal of the uncompleted structure. 
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The plaintiff conlplains that the structure it is intended to complete 
constitutes a nuisance in that i t  is located in the public street adjacent 
t~ plaintiffs' dwelling, which is nearing completion, and interferes with 
ingress and egress to and from the premises; and will, if completed, 
obstruct the plaintiffs' view from that side of the house, important because 
of the character of the surroundings and the use to which the property is 
put as a pleasure resort; and that if put into operation the noise of the 
continual pumping will interfere with the comfort and welfare of plain- 
tiffs in the enjoyment of their property. All this the defendant denies. 

The plaintiffs, at  the time of institution of the action, obtained a 
temporary restraining order and order to show cause, returnable before 
Judge Burney, who heard the matter at Chambers in Wilmington, July 
15, 1948. 

The decision of the appeal deals principally with the question of ob- 
structing the public streets of the city, and incidental relief demanded by 
the plaintiffs regarding the alleged nuisance, and it is not thought neces- 
sary, nor is it practicable, to set out in detail many of the assignments of 
error brought forward, such as objections to the admission of evidence, 
which have, nevertheless, been duly considered. Evidence pertinent to 
the inquiry is sum~narized : 

At the hearing the pleadings on both sides were introduced as affidavits 
in the cause and numerous other affidavits were presented together with 
explanatory maps and photographs. 

I t  may be inferred from the evidence that plaintiffs own the property 
on which they are now building, by mesne conveyances of s_uccessive 
holders from 1910. They purchased in 1946. The lot so purchased 
appears upon the map of Wrightsville Beach Extension duly recorded 
in New Hanover County, showing its Iocation as bounded on the East by 
Lumina Avenue and on the South by Raleigh Street. On the south it 
runs with Raleigh Street approximately 100 feet toward Banks Channel, 
otherwise known as The Sound. I n  that place Banks Channel, looking to 
the north, veers eastward, making an angular area beyond the west 
boundary of the property, including what is designated on the map as 
the "bluff," or bank, running down into a declivity increasing in degree 
to the water line. There has been built around plaintiffs' property, on 
the property line, a retaining mall of cinder blocks, along the Raleigh 
Street side and partially on Lumina Avenue and along the sound side. 
The physical situation at  the s i tus  of the controversy as shown by the 
maps and description of witnesses is as follows: 

The area known as Raleigh Street between Lumina Avenue and the 
sound is unpaved. Near the western line of plaintiffs' property and a t  
the point where the bank begins to incline toward the water of the sound, 
the city, about 12 years ago put up a barrier of posts 12" in diameter and 
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30" above the ground, closing off the bank leading to the sound as  a 
dangerous area, and to prevent the use of that  portion of the area by the 
public as a passageway or street. This portion of the area known. as 
Raleigh Street is described as a "dead end" and incapable of use as a 
street because of the steep declivity of the bank, the contour and topog- 
raphy of the ground; and the evidence of defendant tends to show that  
i t  had never been used as such and could not be so used. 

The structure of which the plaintiffs complain is beyond this barrier 
toward the sound; and the contour map  sent u p  with the record shows a 
substantial incline in the bank, beginning before the structure is reached 
and continuing with greater declivity beyond it. The structure as f a r  as 
completed shows a concrete slab over the well approxiniately 6' square, 
about half way between the north and south boundaries of Raleigh Street - 
projected westerly, but somewhat nearer the northern boundary. Between 
the structure and north side there is 19.23' and between the structure and 
the south side it is 24.85' which with the 5.92' width of the slab, makes 
up  the 50'. I t  is a base for the pump house which is intended to be about 
7' high, including the cap put on to prevent noises. From this base i t  is 
intended t o  connect by short underground pipe with pipe already installed 
in the area as a par t  of the water system. The western boundary of 
plaintiffs' property is east of this structure and the concrete slah founda- 
tion is some 10' beyond the aforementioned barrier, toward the sound. 

F o r  the plaintiffs Mrs. Bullock, i n  her affidavit, states that  she owns 
a home on Raleigh Street and has known i t  as i t  extends from the Atlantic 
Ocean to the Sound for the last eight years. That  abowt the year 1940 her 
husband built a ~ i e r  a t  the western ternlinus of Raleigh Street and that  - 
the street has been continuously used as a street by the public and prop- 
erty owners adjacent thereto, and owners of the pier. Further, that  
employees of the city have in  the past put gravel and other substances 
on the surface so that  the street from Lumina Avenue westward to the 
Sound could be used and that  i t  has been used by automobiles and other 
vehicles as well as pedestrians. 

The  defendant introduced further evidence tending to show that a con- 
dition of extreme emergency existed in the city reqpwting its water 
supply, which was wholly inadequate. That  the city had employed com- 
petent engineers who had made a thorough survey with a view to the 
location of a well site giving access to  water sufficiently free from salf, or 
salinity. That  in this survey they tested water from other borings and 
found i t  to be too saline for use; and that  the location chosen was the 
only available site where pure water could be obtained. 

Sffidavits offered by defendant tended to show that  the w l l  was placed 
approximately 25' from the high water mark of the sound and in  an  area 
that  had never been used as a public street by the Town of Wrightsville 
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and that the area west of Lumina Avenue comes to a dead end or "drop- 
off" beyond which it could not be used as a street. The evidence tended 
to show that till the area sometimes called Raleigh Street west of Lumina 
Avenue adjoining the property of the plaintiffs which could be used at  
all is still open to the plaintiffs and has not in any manner been cut off, 
and that they have adequate access thereto. Evidence with illustrating 
photographs was offered tending to show that plaintiffs had the area 
between barrler posts mentioned and Lumina Avenue offering free access 
to their premises. 

Consideri~lg this evidence and more to like effect which may be re- 
garded as cumulative on both sides and needs no further detailed notice, 
Judge Burney found in ter  alia that the area called Raleigh Street west 
of Lumina Avenue had never been accepted as a public street by the 
City of Wrightsville Beach, had not been laid out, graded, prepared or 
improved by the City nor generally accepted as such by the public. That 
there is no specific west end or terminus to the street shown; and that 
the topography and drop or incline of the bank made it necessary for the 
town to erect barriers to cut off that area from any use by the public as 
a street; that the well complained of is located approximately 10' west 
of the barrier, and with the concrete structure complained of is wholly 
west of the said barriers; and that the well and its foundations and the 
structure intended to house the pumps and motor do not, and will not, 
interfere in any manner with the use of plaintiffs' property or access 
thereto; or any portion of the area called Raleigh Street which could 
be used as a street by the public or the plaintiffs. To these findings plain- 
tiffs excepted. 

On the facts so found the trial court concluded that plaintiffs were not 
entitled to the relief demanded and entered judgment declining the prayer 
for injunction and dismissed the action. Plaintiffs excepted and appealed. 

Varser ,  M c I n t y r e  & H e n r y  for plaintif fs,  appellants.  
Poisson, C'umpbell & Marshall ( B y :  Wm. B. Campbe l l )  and Marsdeu 

B e l l a m y  for defendant ,  appellee. 

SEAWELL, J. Realizing that the crux of the present controversy lies 
in the question whether the City of Wrightsville has accepted or adopted 
the area in which the well and pump house is located as a public street, 
either through appropriate resolution of its governing body or acts from 
which such adoption might be inferred, we have endeavored as far as 
practicable to confine the foregoing summary of the proceedings below, 
and particularly the evidence, to the immediate issues. We do not con- 
sider as of controlling importance many of the objections taken on the 
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trial to the admission of evidence and do not discuss them in detail. They 
have been, however, carefully considered. 

While the action is captioned as an action in behalf of the public, there 
is  no challenge to the jurisdiction of the trial court to hear the contro- 
versy, make findings of fact and conclusions of law and enter judgment 

We do not find it necessary in this discussion to balance, item by item, 
the findings of fact with supporting evidence, because the issue is so 
narrow the relevancy is readily seen. And while it has been held that 
the appellate court is not bound by the findings of fact by the trial judge 
i n  granting or withholding an injunction, (Afullen ?;. Louisburg, 225 
N. C. 53, 33 S. E. (2) 484; Smith v. Bank, 223 N. C. 249, 251, 25 S. E. 
(2)  8591, we are at  a loss to find any substantial reason why they should 
be disturbed. and are im~el led to hold that the conclusionsof law neces- 
sarily follow as a correct application of legal principles. 

From a legal point of view, as testing the validity and propriety of the 
instant proceeding, i t  seems clear to us that failing to establish their 
contention that the offending structure is within the public street, plain- 
tiffs have presented 60 ground for injunctive interference with the city's 
project. 

The land upon which the alleged nuisance is located does not belong to 
the plaintiffs nor was it, so far as the record shows, owned by their prede- 
cessors in title. The allegations of nuisance, therefore, take on a new 
angle of incidence. There remains but the question raised by the plain- 
tiffs as to the obstruction of view or outlook, and expected discomfort of 
noise; but we see no obstruction of a public thoroughfare. Whether 
upon similar allegations and proof the plaintiffs would have a legal stand- 
ing in court against a private owner of the adjacent property for such 
a use of it, we need not inquire. The plaintiffs are not suing a private 
person, but a municipality which has the power of eminent domain; and 
if they hare suffered any loss or impairment of their property by reason 
of actionable nuisance their remedy is not by injunction. 

The judgment of the court below is 
Affirmed. 
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J. K. MASON, JR., L. I. WYLIE, SR., MANLEY W. WELLMAN, JAMES R. 
SMITH, W. K. CARPENTER, WALTER ALLPERT, N. L. VON BOS- 
KERCK, CARL 0. COMBS, W. D. SHANNON, E. H. MILLS, MRS. 
HENRY ADDOR, I. G. WYLIE, A. G. WALLACE, E. J. AUSTIN, AND 375 
CITIZENS AND TAXPAYERS OF ABERDEEN SCHOOL DISTRICT NO. 7, TOO 
NUMEROUS HERE TO SET FORTH AND ALL OTHER TAXPAYERS OF MOORE 
COUNTT, NORTH CAROLINA, WHO CARE TO MAKE THEMSELVES PARTIES 
PLAINTIFF, V. MOORE COUNTY BOARD O F  CONMISSIONERS, G. M. 
CAMERON, CHAIRMAN, MOORE COUNTY BOARD O F  EDUCATION, 
F. D. FERRELL, CHAIRMAN, MOORE COUNTY BOARD O F  ELECTIONS, 
S .  H. RIDDLE, CHAIRMAN. 

(Filed 1 5  December, 1948.) 

1. Appeal and Error § 9- 

Appeal by the party seeking review is necessary to give the Supreme 
Court jurisdiction, and this fact must appear by appeal entry of record, 
G.S. 1-279, G.S. 1-280, and in the absence of appeal entry of record the 
purported appeal must be dismissed. 

2. Appeal and Error § 21 M- 
Where the record fails to show a jurisdictional fact, the Supreme Court 

is without power to correct the record, since it  can have no jurisdiction 
of the cause. 

8. S a m e  
Counsel may not correct the record proper by stipulation. 

4. Appeal and Error 5 22- 
The Supreme Court is bound by the record as certified. 

5. Taxation 5 3- 
The vote on the question of issuance of bonds for a necessary expense 

is  not against the registration, and a favorable vote of the majority of 
those voting in the election is sufficient to validate the bond resolution and 
authorize the issuance and sale of the proposed bonds. N. C. Constitution, 
Art. V, see. 4. G.S. 153-92. 

CIVIL ACTION, heard by  Phillips, J., a t  Chambers i n  Rockingham, N. C., 
on t h e  re tu rn  t o  the'notice t o  show cause why the order theretofore issued, 
restraining defendants f r o m  certifying the  vote and the  results of a school 
building bond election, should not  be made  permanent. 

T h e  defendants authorized t h e  issuance of county bonds i n  the aggre- 
ga te  s u m  of $375,000 to finance the  construction of a new school building 
in Aberdeen School Distr ic t  No.  7 i n  Moore County. As the  county h a d  
no t  reduced i ts  bonded indebtedness dur ing  the preceding fiscal year, they  
ordered t h a t  the  question of issuance of said bonds and the levy of a t a x  
sufficient to  p a y  the same be submitted t o  the  qualified electors of t h e  
county and  to t h a t  end called a special election. Thereupon, plaintiffs 
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instituted this action and upon their application, Williams, J., issued a 
temporary restraining order returnable before Phillips, J. This order 
was modified by Armstrong, J., so as to permit the holding of the election 
but prohibiting the certification of the results pending final hearing. The 
election was held. There were 3,042 votes cast, of which 1,558-a ma- 
jority of 74--were in favor of the issuance of the bonds. There are 
12,224 registered voters in the county. 

When the cause came on for hearing before Phillips, J., on the notice 
to show cause why the temporary restraining order should not be made 
permanent, he found the facts fully and upon the facts found, dissolved 
the restraining order theretofore issued and adjudged that "when and if 
said bonds are hereafter sold in the manner prescribed by law, they will 
constitute valid and legal indebtedness against the County of Moore.)' 

Appeal entries appear at the foot of the judgment as follows: 
"To the signing of the foregoing order, the defendants in apt time 

except and in  open court give notice of appeal to the Supreme Court. 
Further notice waived. By consent the plaintiffs allowed 30 days in 
m-hich to make up and serve case on appeal to Supreme Court and defend- 
ants 30 days thereafter to serve countercase or file exceptions. Appeal 
bond fixed in the sum of $200.00." 

I t  is not made to appear that plaintiffs excepted to the judgment or 
appealed or gave notice of appeal either in open court or within the time 
prescribed by statute. 

H. P. Seawel l .  Jr., for plaintiff appellants.  
Spence  & B o y e t t e  for defendant  appellees. 

BARNHILL, J. The defendants have not perfected the appeal the 
record shows they noted in the court below. Indeed, they are not the 
parties aggrieved. The cause is brought here by plaintiffs. But the 
record fails to disclose the jurisdictional facts necessary to vest us with 
authority to entertain the appeal. 

That the entries of appeal are not those the parties intended to make 
would seem to be apparent. To guard against the possibility there may 
have been an error in transcribing the record, the Clerk of this Court 
communicated with the Clerk of the Superior Court of Moore County for 
the purpose of having him check the record here against the original. 
He, in response, filed in this Court the original judgment together with 
the accompanying appeal entries from which it appears that the record 
below is as certified. 

Thus it does not appear of record that plaintiffs excepted to the judg- 
ment entered, or appealed therefrom, or gave any notice of appeal. This 
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is a fatal defect, jurisdictional in nature, which precludes us from con- 
sidering the appeal on its merits. 

A party seeking the review of a judgment of the Superior Court must 
first appeal therefrom, G.S. 1-279, and must cause his appeal to be 
entered on the judgment docket "and notice thereof to be given to the 
adverse party unless the record shows an appeal taken and prayed at 
the trial . . ." G.S. 1-280. These entries and the subsequent docketing 
of the record on appeal here is what vests this Court with jurisdiction 
and "puts i t  in efficient relation and connection with the court below . . ." 
Walton v. McKesson, 101 N. C. 428. Without them, this Court has no 
jurisdiction and is without authority to consider the questions attempted 
to be presented. Instead, the purported appeal must be dismissed. Moore 
v. Vanderburg, 90 N.  C. 10; Spence v. Tapscott, 92 N .  C. 576; McCoy 
v. Lassiter, 94 N.  C. 131 ; Brooks v. Austin, 94 N. C. 222 ; Manufacturing 
Co. v. Simmons, 97 N. C. 89; Walton v. McKesson, supra; Howell v. 
Jones, 109 N.  C. 102; R. R. v. Brunswick County, 198 N.  C. 549, 152 
S. E. 627. 

"There are no entrios, however, showing any exception by defendant, 
or any notice of appeal to the plaintiff, either in open court or within 
the time prescribed by statute. C.S. 641, C.S. 642. The appeal docketed 
in this Court by the defendant must therefore be dismissed. Corp. Comm. 
v. R. R., 185 N .  C. 435, 117 S. E. 563; Howell v. Jones, 109 N.  C. 102, 
13 S. E. 889. The record filed in this Court must show at least that an 
appeal was taken from the judgment. Otherwise this Court acquires no 
jurisdiction of the action. Const. of N. C., Art. IT, sec. 8." R. R. v. 
Brunswick County, supra. 

"It is not sufficient that the appellant intended to appeal, as perhaps 
he did, but i t  must appear of record that he did in fact appeal. This is 
essential to make the appeal effective and put this Court in relation with 
the Superior Court." Manufacturing Co. v. Simmons, supra. 

Since the absence of any appeal entry by plaintiffs was called to the 
attention of the Clerk of the Superior Court of Moore County, counsel 
have filed in this Court a stipulation that plaintiffs did appeal, and they 
now consent, in so far as they are authorized so to do, that the record 
shall be amended to so show. This is not sufficient to remedy the juris; 
dictional defect in the record. 

Even if we are vested with authority in proper instances to correct 
the records of the Superior Court, we could enter no valid order to that 
end until we had first acquired jurisdiction. Nor may counsel correct 
the record proper by stipulation. The remedy is by motion in the cause 
in the Superior Court. Land Bank v. Cherry, 227 N. C. 105, 40 S. E. 
(2) 799, and cases cited; Ragan v. Ragan, 212 N. C. 753, 194 S. E .  458, 
and cases cited. 
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This Court is bound by the record as certified by the Clerk of the 
Superior Court. I f  i t  fails to disclose the necessary jurisdictional facts 
we have no authority to do more than dismiss the appeal. S. v. Robinson, 
post, 647. 

We may note that the plaintiffs suffer no substantial harm by reason 
of this disposition of the attempted appeal. The proceeding in respect 
to the authorization of the bonds, the calling of the election, and the 
holding thereof were in all respects regular and fully complied with the 
statutory requirements. The judge below so found and the record sup- 
ports the findings. 

- 

When the proposed bonds are for a necessary expense and the question 
whether they shall be issued is submitted to the electors of the govern- 
mental unit as required by N. C. Const., Art. V, see. 4, the vote is not 
against the registration. The favorable vote of a majority of those 
voting in the election is sufficient to validate the bond resolution and 
authorize the issuance and sale of the proposed bonds. ". . . the proposed 
indebtedness must be approved by a majority of those who shall vote 
thereon." N. C. Const., Art. V, sec. 4 ;  G.S. 153-92; Hallyburton v. 
Board of Education, 213 N.  C. 9, 195 S. E. 21; Gill v. Charlotte, 213 
N. C. 160, 195 S. E. 368; Sessions v. Columbus County, 214 N. C. 634, 
200 S. E. 418; Twining v. Wilmington, 214 N.  C. 655, 200 S. E. '416; 
Coe v. Surry  County, 226 N. C. 125, 36 S. E. (2)  910. 

Appeal dismissed. 

E. C. PHIPPS v. W. W. VANNOY AND WIFE, MRS. W. W. VANNOY. 

(Filed 15 December, 1948.) 

1. Clerks of Court § 7- 
In a proceeding by the father to obtain custody of his child from the 

parents of his deceased wife, his contention that defendants' motion to 
dismiss the proceeding in the Superior Court for want of jurisdiction 
should be denied since there is no controversy respecting the custody of the 
child such as would confer jurisdiction upon the juvenile court is unten- 
able, since the question is one of jurisdiction and not the right of petitioner 
to the custody, and since the contention is perforce made in the midst of a 
controversy. 

2. Ha.beas Corpus 8 3- 

Jurisdiction to determine the custody of a minor child in ha.beas corpus 
proceedings lies only as between parents living in a state of separation 
without being divorced, and such jurisdiction is ousted immediately upon 
the filing of the complaint in an action for divorce between the parties. 
G.S. 17-39. 
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3. Divorce § 17- 

Immediately upon the institution of an action for divorce the jurisdic- 
tion to determine the custody of minor children of the parties is vested in 
the Superior Court in which the divorce action is pending, and such action 
is pending for this purpose until the death of one of the parties. G.S. 50-13. 

4. Same- 
Where decree for divorce is entered outside this State, either parent may 

have the question of custody of the children of the marriage determined 
as  between them in a special proceeding in the Superior Court. G.S. 50-13. 

5. Clerks of Court 8 7- 
The juvenile court has exclusive original jurisdiction to determine the 

custody of an infant under sixteen years of age, G.S. 110-21 (3), in all 
cases except those in which the Superior Court is given jurisdiction by 
G.S. 17-39 or by G.S. 50-13. 

6. Habeas Corpus § 3: Clerks of Court § 7- 
Petitioner's wife was awarded the custody of their child in the action 

between them for divorce. After her death petitioner instituted habeas 
corpus proceedings against her parents to obtain the custody of the child. 
Held: The juvenile court has exclusive jurisdiction of the controversy, and 
the dismissal of the habeas corpus proceedings by the Superior Court on 
the ground of want of jurisdiction is affirmed. G.S. 110-21 (3). 

APPEAL by petitioner from Clement, J., August Term, 1948, WILKES. 
Affirmed. 

Proceeding by writ of habeas corpus to determine the custody of an  
infant. 

Freda Mae Phipps is an  infant  nine years of age. Her  mother is dead 
and her father resides in Buncombe County. Pr ior  to her death, the 
mother had custody of the child and i t  lived in the home of its maternal 
grandparents. After the mother's death, the child continued to reside 
with said grandparents, and the petitioner, the father, contributed to i ts  
support until the institution of this proceeding. 

On 12 June  1948, Nettles, J., on application of petitioner i n  Buncombe 
County, issued a writ of habeas corpus directed to respondents to deter- 
mine the controversy respecting the custody of said child of petitioner. 
A t  the hearing, i t  being made to appear that  a t  the January  Term, 1946, 
of Wilkes County, in a divorce action there pending, the custody of the 
child was awarded to the mother, Nettles, J., transferred the proceeding 
to Wilkes County to be heard as a motion in the cause in  the divorce 
action. 

When the cause came on to be heard before Clement, J., in  Wilkes 
County, he, on motion of respondents, dismissed the writ for  that  "an 
action of this kind will not lie for the reason that  the Juvenile Court has 
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original exclusive jurisdiction in this case." Petitioner excepted and 
appealed. 

Robert M. Gambill and S a m  M. Cathey for petitioner appellant. 
J .  T .  Pritchett and Trivette, Holshouser & Mitchell for respondent 

appellees. 

BARNHILL, J. The petitioner stressfully contends that the father, 
being a fit and suitable person, has sole right to the custody of his child 
"as a rule of law," and that therefore a controversy respecting the child's 
custody such as would confer jurisdiction upon the juvenile court cannot 
arise in the absence of proof of abandonment or other special fact not 
here appearing. 

This position cannot be sustained. The right of petitioner to the 
custody of his child is not at  issue on this appeal. The sole question is 
one of procedure which, on this record, is jurisdictional. Furthermore, 
the contention is made in the middle of a controversy in respect to the 
custody of said infant. The cause of petitioner may be just and the 
contention of respondents may be unfounded and unwarranted-nonethe- 
less, there is a controversy. Otherwise there would be no'need to seek 
the aid of the courts. 

We have four separate statutory provisions respecting the manner of 
determining the right to the custody of an infant when custody is the 
only question at  issue. G.S. 17-39, G.S. 50-13, and G.S. 110-21 (3). 
Any apparent conflict or inconsistency in the provisions of these statutes 
has been reconciled and harmonized in former decisions of this Court. 

The provisions of the first two, G.S. 17-39 and G.S. 50-13, may be 
invoked only in  cases where the custody of a child is the subject of con- 
troversy between its parents. 

When the parents are living in a state of separation without being 
divorced a controversy between them over the custody of a child born of 
the marriage may be adjudicated under a writ of habeas corpus. G.S. 
17-39; In re Blake, 184 N.  C.  278, 114 S. E. 294; McEachern v. Mc- 
Eachern, 210 N.  C. 98, 185 S. E. 684. This writ is an extraordinary 
peremptory criminal process not ordinarily available in a civil proceed- 
ing. I t  is not to be used "as a claim and delivery of the person," In re 
Parker, 144 N.  C. 170, In re Pozrng, 222 N.  C. 708, 24 S. E. (2)  539, 
and "it is not available as between other parties, nor as between divorced 
parents." I n  re Young,  supra; I n  rc Parker, supra; I n  re Gibson, 222 
N .  C. 350, 23 S. E. (2) 50; I n  re O,qr?cn, 211 N. C. 100, 189 S. E. 119; 
I n  re Albertson, 205 N .  C. 742, 172 S. E. 411 ; McEachern v. McEachern, 
supra. I t  is not to be used except  hen the undivorced parents of the 
child are living in a state of separation. While there was some departure 
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from this rule prior to the enactment of the Juvenile Court Act (Chap. 
97, P. L. 1919, now Art. 2, Chap. 110, General Statutes), Latham v. Ellis, 
116 N .  C. 30; In  re Fain, 172 N.  C. 790, 90 S. E. 928, this Court has 
been careful to limit its use to this one purpose since the enactment of the 
latter statute providing a ready and adequate remedy in other cases. 

So soon as the "state of separation" between husband and wife resolves 
itself into, brings about, or is followed by an action for divorce in which 
a complaint has been filed, the jurisdiction of the court acquired under a 
writ of habeas corpus as provided by G.S. 17-39 is ousted and authority to 
provide for the custody of the children of the marriage vests in the court 
in  which the divorce proceeding is  ending. Robbins v. Robbins, ante, 
430 ; In  re Blake, supra; McEachern v. McEachern, supra; In re Albert- 
son, supra; Tyner v. Tyner, 206 N .  C. 776, 175 S. E. 144; Story V .  Story, 
221 N .  C. 114, 19 S. E. (2)  136. Jurisdiction rests in this court so long 
as the action is pending and it is pending for this purpose until the death 
of one of the parties. 

When, however, the parents were divorced outside this State, either 
parent may have the question of custody as between them determined in 
a special proceeding in the Superior Court. G.S. 50-13. 

I n  all other instances in which the custody of an infant less t h p  
sixteen years of age is the subject of the controversy, the juvenile branch 
of the Superior Court of the county where the child resides or is to be 
found has exclusive original jurisdiction. G.S. 110-21 (3) ; In re Thomp- 
son, 228 N .  C. 74. That is to say, the juvenile branch of the Superior 
Court has exclusive original jurisdiction in all cases wherein the custody 
of an infant under sixteen years of age is the subject of the controversy 
except (1) in cases between undivorced parents living in a state of sepa- 
ration, G.S. 17-39, or ( 2 )  where there is an action for divorce, in which 
a complaint has been filed, pending in this State, G.S. 50-13, or (3) where 
the parents have been divorced by decree of a court of a State other than 
North Carolina, G.S. 50-13. 

I t  is to be noted that the exceptions include only cases in which the 
controversy is between the parents of the infant. I n  such cases the family 
relations are involved and each party has some natural as well as legal 
claim to the child. The child itself is under the protective custody of 
the court which exercises its sound discretion in providing for its welfare. 
For  these reasons, perhaps, the Legislature, in adopting General Statutes, 
Chap. 110, Art. 2, saw fit to leave G.S. 11-39 and G.S. 50-13 unimpaired 
so that the authority to exercise this discretion would remain in the 
Superior Court judge rather than be vested in an inferior judicial official. 
I n  any event, we have so construed the statutes. 
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I t  follows that the court below correctly concluded that i t  was without 
jurisdiction to hear the matter either as upon a writ of habeas corpus  or 
as a motion in the divorce action theretofore pending in Wilkes County. 

The cases cited and relied on by petitioner are not in conflict with the 
conclusion here reached. I n  the T e n l l o o p e n  case, 202 K. C. 223, 162 
S. E. 619, the parents were living in a state of separation. While the 
writ, issued on the petition of the father, was directed to the maternal 
grandparents of the child, i t  was made to appear that the mother had 
possession of the child and the grandparents only had temporary custody 
as agents of the mother. Hence, in reality i t  was a contest between the 
parents living in a state of separation. So the Court held. I n  the S h e l t o n  
case, 203 N .  C. 75, 164 S. E. 332, the custody of an illegitimate child was 
at  issue. The case was decided shortly after the adoption of the Juvenile 
Court Act and the question of jurisdiction was not mooted. But this 
Court, in the factually similar M c G r a w  case, 228 N .  C. 46, held that a 
writ of habeas corpus is not the proper medium for settling a controversy 
over the custody of a child as between its putative father and natural 
mother. I n  re  H a m i l t o n ,  182 N .  C. 44, 108 S. E. 385, is contra the con- 
tention of the petitioner. 

The judgment entered in the court below was in accord with the deci- 
sions of this Court and is 

Affirmed. 

RORESON COIJNTY DRAINAGE DISTRICT NO. 4 AND THE BOARD O F  
DRAINAGE DISTRICT COMMISSIONERS O F  ROBESON COUNTY 
DRAINAGE DISTRICT NO. 4 v. LESLIE J. BULLARD AND WIFE, LYDA 
M. BULLARD. 

(Filed 15 December, 1948.) 

1. Drainage Districts 8 15: Appeal and Error § 4Oa-Appeal from judg- 
ment on facts agreed does not present matters not ruled upon by trial 
court. 

From the statement of facts agreed it appeared that land of defendants 
was subject to drainage liens in a specified amount which were due and 
unpaid, that the drainage district had collected funds more than sufficient 
to pay bonds issued by it, and that the commissioners intended to use all 
surplus funds realized for the purpose of repairs and improvements. De- 
fendants contended that the commissioners were without authority to 
make repairs or improvements after the expiration of three years from the 
completion of the canals, and that therefore defendants and all other land- 
owners in the district were entitled to a rebate pro rata of the excess over 
the amount required to discharge the unpaid bonds. Defendants excepted 
to the judgment that plaintiff recover the unpaid assessments not barred 
by the statute of limitations, and that the land be condemned for sale for 
the purpose of paying the assessments. Held: Since the trial court did not 
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rule on the authority of the commissioners to use surplus funds for repairs 
and improvements, the question is not presented on appeal, and there being 
no question raised as to the validity of the assessments or the fact that 
they are due and unpaid, the exceptions to the judgment cannot be sus- 
tained. 

2. Drainage Districts 8 15- 
The court has authority under G.S. 160-93 upon rendition of judgment 

for plaintiff to include as an element of cost one reasonable attorney's fee 
for plaintiff. 

APPEAL by defendants from h'imoclis, J., 22 March, 1948, as of October 
Civil Term, 1947, of ROBESOK. 

Civil action instituted 1 May, 1947, to declare lien on four tracts of 
land described in the complaint for drainage assessments due for years 
set forth, and for foreclosure of such liens by sale of said lands. G.S. 
105-414, formerly C.S. 7990. 

Defendants, answering, deny liability for said assessments, and plead 
in bar of recovery herein the ten-year statute of limitations, G.S. 160-93, 
in bar of such portions thereof as "arose and accrued more than ten years 
prior to the institution of this action," and prayed an order for an ac- 
counting by plaintiffs and for distribution of surplus funds on hand 
derived from collection of drainage assessments. 

When the cause came on for hearing at October Civil Term, 1947, of 
Superior Court of Robeson County, r la in tiffs and defendants, through 
their respective attorneys, agreed to waive a jury trial, and stipulated 
pertinent facts to the end that the court might consider same and render 
judgment, either in or out of term, out of the county and out of the 
district. 

The facts agreed (1) cover every step in the requirements of the 
Drainage Act, Chapter 156 of the General Statutes for valid assessments 
against lands of defendants described in the complaint, and even for 
valid certificates of sale issued to plaintiffs by the tax collector pursuant 
to a sale of lands described in complaint for nonpayment of those assess- 
ments; and (2) show that all of the assessments are due but certain of 
them became due more than ten years prior to the date of the institution 
of this action,-as to which all parties concede that an action on those 
assessments is barred by the ten-year statute of limitations. C.S. 160-93. 
I t  is also agreed that the Robeson County Drainage District #4 was 
formed in 1930. 

Other facts agreed are these : 
1. That of the principal amount of $30,000 of bonds issued by the 

plaintiffs, under authority of the Drainage Act aforesaid, only $6,000 
principal remains unpaid; that plaintiffs had in bank to its credit as of 
date of last audit the sum of $8,913.64 which had been realized from the 
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collection of drainage assessments against lands located within and com- 
prising said Drainage District; and that there are unpaid assessments as 
listed, some of which are barred by the ten-year statute of limitations. 

2. That no repairs have been made to the canals and bridges of the 
Drainage District, since the completion thereof, and said canals are par- 
tially filled, and they and other improvements are in a bad state of repair; 
and that unless prevented from doing so by an order of court, the Board 
of Drainage Commissioners of said District contemplate using such 
money as i t  may have to its credit, after retiring the bonds remaining 
unpaid, as well as such as may be realized from collection of unpaid 
assessments, for the purpose of redredging the said canals, reconstructing 
bridges throughout the district and making such other repairs as will 
place said canal and other improvements in good condition. 

Upon the foregoing agreed facts, plaintiffs contend that they are 
entitled to a judgment (1) against each of the four said tracts of land of 
defendants, described in the complaint, in the principal sum of all assess- 
ments against each, which matured less than ten years next prior to the 
institution of this action, with interest, and (2) condemning said lands 
for sale, and appointing a commissioner to sell same for the purpose of 
paying said assessments, and interest and costs allowed by law. 

On the other hand, defendants contend that under the Drainage Act, 
plaintiffs are authorized to levy and collect only an amount sufficient (1) 
to pay the expenses of creating the district and its necessary administra- 
tive expenses, (2)  to pay off the bonds issued for said purpose and inter- 
est thereon, and ( 3 )  to maintain the canals and bridges in said district 
for a period of three years next following the completion thereof; and 
that since there is on hand a sufficient fund to pay off and discharge the 
remaining unpaid bonds, and interest thereon, they, the defendants, 
together with all other landowners in the District, are entitled to a rebate 
pro rata in the amount of taxes levied and assessed, both paid and unpaid, 
which are in excess of the amount required to pay off and discharge the 
remaining unpaid bonds; and that plaintiffs do not have the legal right 
to use such excess in redredging the canals, etc., as they contemplate 
doing. 

However, upon the facts agreed and submitted, the court held in effect 
that certain assessments which matured more than ten years prior to the 
date of the institution of this action are barred, by the statute of limita- 
tions, but that as to all other of the assessments plaintiffs are entitled to 
recover,-and, in accordance therewith adjudged : 

1. That pIaintiffs have and recover judgment against the respective 
tracts for the amount of the assessments against same, which are not 
barred by the statute of limitations,-set out in detail. (To this part 
of the judgment defendants except. Exception No. 1.) 
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2. That the several tracts of land be condemned for sale, and sold for 
purpose of paying the drainage assessments, interest and cost, etc. (To 
this part of the judgment defendants except. Exception No. 2.) 

3. That plaintiffs recover of defendants the costs of this action to be 
taxed by the clerk,-including therein $200 as attorneys' fees to attorneys 
for plaintiff expressly "in accordance with the provisions of G.S. 160-93." 
(To this part of the judgment defendants except. Exception NO. 3.) 

From judgment so entered defendants appeal to Supreme Court, and 
assign error. 

Johnson  & Johnson  for plaintif fs,  appellees. 
F. I). Hacke t t  and E l l i s  E. Page  for defendants,  appellants.  

WINBORNE, J. Defendants, appellants, in brief filed on this appeal, 
do not challenge the right of plaintiffs to maintain this action for the 
foreclosure of unpaid drainage assessments levied under the provisions of 
Chapter 156 of the General Statutes, payment of which is in default; nor 
do they question the validity of the assessments as levied, or the fact that 
they are due and unpaid. Hence, nothing else appearing, the portions 
of the judgment to which the first and second exceptions are taken by 
defendants are in accordance with law. 

Moreover, since the trial court has not ruled on the questions attempted 
to be raised upon the agreed facts in respect to the surplus funds in hands 
of plaintiffs and the uncollected assessments, such questions are not now 
before this Court for determination. I t  is not amiss, however, in this 
connection to direct attention to certain provisions of the Drainage Act, 
particularly: G.S. 156-103, pertaining to the force and effect of assess- 
ments levied; G.S. 156-103, pertaining to assessment liens; G.S. 156-92, 
as amended by 1947 Session Laws, Chapter 982, Section 1, pertaining to 
control, and repair of improvements by Board of Drainage Commission- 
ers;  G.S. 156-98, pertaining to authority and discretion of Board of 
Drainage Commissioners in respect to excess drainage tax levied, assessed 
and collected; and G.S. 156-116 (3), pertaining to disposition of surplus 
funds. 

As to the third exception: Defendants question in particular the 
allowance of attorneys' fees to be charged as part of the cost in  the case. 
They contend that G.S. 160-93, recited in the judgment as authority for 
such allowance, is not applicable to actions for foreclosure of delinquent 
drainage assessments. This contention is uptenable. 

I t  has been held by this Court that an action in the nature of an action 
to foreclose a mortgage, C.S. 7990, now G.S. 160-93, is open to drainage 
districts. Drainage Dist .  v. Huf fs te t ler ,  173 N. C. 523, 92 S. E. 36; 
C o m m .  v. E p l e y ,  190 N. C. 672, 130 S. E. 497; Willcinson v. Boomer,  
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217 N. C. 217, 7 S. E. (2) 491; Nesbit v. Rafer, 222 N. C. 48, 21 S. E. 
(2) 903. And G.S. 160-93 provides in pertinent part, that "in any action 
to foreclose a special assessment the costs shall be taxed as in any other 
civil action, and shall include an allowance for the commissioner ap- 
pointed to make the sale, which shall not be more than five per cent of the 
amount for which the land is sold, and one reasonable attorney's fee for 
the plaintiff." Thus the statute authorizes "one reasonable attorney's fee 
for the plaintiff" to be included and taxed in the costs. 

I n  the connection in which this provision for attorney's fee is set forth 
in  the statute, it would seem that the Legislature intended that the allow- 
ance of attorney's fee should be made at  the conclusion of the proceeding 
and not in the course of it. However, since only one attorney's fee may 
be allowed in the case, we are not disposed to disturb the order made. 

Affirmed. 

KATHRYN PATTERSON v. CITY O F  LEXINGTON AND LEXINGTON 
BASEBALL CLUB COMPANY. 

(Filed 15 December. 1948. ) 

1. Negligence 8 4f (2)- 

Where a grass covered bank or ramp is customarily or frequently used 
by spectators at  a baseball park, persons so using the ramp are invitees of 
the operators. 

The operators of a baseball park are under duty to their patrons to exer- 
cise due care to prevent injury which reasonably could have been foreseen, 
and to give warning of hidden perils or unsafe conditions ascertainable by 
reasonable inspection. 

8. Negligence g 4e- 
Plaintiff was injured while leaving her seat on a grass covered bank or 

ramp in a baseball park, by a route other than the one she used in going 
to her seat, when she stepped into a hole some two inches deep and eight 
or ten inches long o r  stepped on a soft drink bottle or rock, and fell to her 
injury. Held: The operators of the park could not be expected to main- 
tain the embankment free from roughness or unevenness or slight depres- 
sions and nonsuit was properly entered in her action against the proprie- 
tors. 

APPEAL by plaintiff from Edmundson, Special Judge, February Term, 
1948, of DAVIDSON, Affirmed. 

This was an action to recover damages for a personal injury sustained 
Ey plaintiff while attending a baseball game in the park owned by the 
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City of Lexington and used by the defendant Lexington Baseball Club. 
A fall resulted in the breaking of a bone in plaintiff's leg. Negligence on 
the part of both defendants was alleged. 

The City leased the park to the Baseball Club and agreed to "maintain 
said premises and baseball park in such condition as may be necessary 
for the playing of baseball and the training of players," but the defendant 
Baseball Club was "to have complete control of said premises and park 
between March 1st and September 15th of each year." 

The plaintiff frequently attended games in this park, and was there on 
the night of 6 September, 1947, in company with some members of her 
family. They arrived at  the park late and found all seats in the grand- 
stand and bleachers filled. Thereupon plaintiff followed the crowd along 
a path to an embankment or ramp beyond the bleachers and parallel with 
the third base-line. There she seated herself on a Coca-Cola crate and 
watched the game. The park and every part of it was well lighted. This 
embankment was grass-covered, and sloped upward from the playing field. 
I t  was 15 or 20 feet high at the back and extended to the park fence. She 
was seated near the top of the bank. She testified that after the game she 
started down the bank moving "kind of sideways," and when within 3 
feet of the bottom '(my foot went in this hole or something. I don't know 
what it was, whether it was a rock or bottle. I t  turned my foot and I fell 
over about three times. My left foot went into the hole. The ground was 
rough so that I was being careful coming down. I didn't see a thing 
where I put my left foot. I know there was a hole or something. I didn't 
see a hole, but the grass mas so high I couldn't see it." Another witness 
observed a hole or depression near where plaintiff fell some 2 inches deep 
and 8 or 10 inches long. I t  appeared that customarily some spectators 
at  ball games sat on this bank. The grass v a s  allowed to grow on the 
bank to prevent erosion, and was mowed from time to time by the City. 

At the conclusion of all the evidence the renewed motion of the defend- 
ants for judgment of nonsuit was allowed, and plaintiff excepted and 
appealed. 

D. L. Pickard  and  Charles  W .  Mauze  for plaint i f f ,  appellant.  
H u b e r t  E. Olive  for de fendan t  C i t y  of Lex ing ton ,  appellee. 
Ph i l l ips  & B o w e r  for defendant  Lex ing ton  Baseball  C o m p a n y ,  appellee. 

DEVIN, J. The fact that the grass-covered bank or ramp on which 
plaintiff was seated as she watched the baseball game was customarily or 
frequently used by spectators for this purpose was sufficient to impose 
upon the defendants a duty to exercise ordinary care for the prevention of 
injury to those whom it invited and who chose to sit on this bank, but we 
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think the evidence here fails to disclose negligent breach of such duty 
proximately causing the injury complained of by the plaintiff. 

Baseball is an outdoor game. Those who operated a park appropriate 
for.playing this game for the entertainment of spectators, as shown by 
the evidence in this case, would not be expected to maintain the grass- 
covered slopes of an embankment on which some spectators chose to sit 
entirely free from roughness or unevenness or slight depressions. De- 
fendants were not insurers of the safety of those who entered their park 
but were only held to the obligation of exercising due care to prevent 
injury which reasonably could have been foreseen and to give warning of 
hidden perils or unsafe conditions ascertainable by reasonable inspection. 
Rowden v. Kress, 198 N.  C. 559, 152 S. E. 625; Williams v. Stores Co., 
Inc., 209 N.  C. 591, 184 S. E. 496; Anderson v. Amusement Co., 213 
N .  C. 130, 195 S. E. 386; Watkins v. Furnishing Co., 224 N .  C .  674, 
31 S. E. (2) 917; Drumwright v. Theatres, Inc.., 228 N. C. 328, 45 S. E. 
(2) 379; Hahn v. Perkins, 228 h'. C. 727, 46 S. E. (2) 854; 38 A. J. 
754. Plaintiff thinks i t  mas a hole which caused her foot to turn, though 
she was not sure, or probably it might have been a rock or an empty 
Coca-Cola bottle which had been tossed aside by some spectator, or, as 
suggested by defendants, a dent or depression caused by the heels of some 
sitter on the sloping bank. The determination of the exact cause of her 
fall thus involves an element of speculation. Hahn v. Perkins, supra. 
K O  complaint is made that the defendants failed to provide ushers to 
conduct persons to or from seats on this bank, as apparently none were 
needed, nor is it alleged there were insufficient lights. Drumwright v. 
Theaters, Inc., supra. Plaintiff found her way safely along a path and to 
the place where she chose to sit but she did not return the same way. 
Rurns v. Charlotte, 210 N. C. 48, 185 S. E. 443; Walker v. Wilson, 222 
N. C. 66, 21 S. E. (2)  817. 

Whether in any event the City of Lexington as lessor of the park, under 
the terms of the lease, could be held liable for negligence in causing or 
permitting on this bank a hole or depression, such as the plaintiff has 
described, need not be determined, as we think the plaintiff has failed to 
make out a case of actionable negligence. 

The judgment of nonsuit is 
Affirmed. 
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STATE v. JOHN HORACE CORRELL. 

(Filed 15 December, 1948.) 

1. Criminal Law § 2% 

When a defendant charged with murder is convicted of manslaughter 
and is granted a new trial on appeal, the new trial is upon the original 
indictment, and defendant's contention that upon the second trial he could 
not be prosecuted for murder in the second degree because the former 
conviction of manslaughter amounted to an acquittal on that charge, is 
untenable. 

2. Homicide § 27f- 

Where all the evidence tends to show that  defendant, after the inception 
of difficulty, sought out his feme companion and attempted to use her as  a 
shield in his gun fight with his victim, and there is no evidence that  his 
adversary had any animosity towards his companion, the refusal of the 
court to give special instructions requested as  to  the right to kill in defense 
of another, is without error, since the principle is not presented by the 
evidence. 

3. Criminal Law 8 50f- 
While wide latitude is allowed in the argument to the jury, counset 

should not inject into the argument facts of his own knowledge or outside 
the record, and when counsel does so i t  is the right and duty of the judge 
to correct the transgression either a t  the time or in the charge to the jury. 

4. Criminal Law 51- 

The conduct of the trial, including the argument of counsel, is largely 
within the control and discretion of the trial court, but the judge should 
be careful that nothing is said or done which would be calculated unduly 
to prejudice any party in the prosecution or defense of his case. 

5. Criminal Law § 50f- 

Defendant in a criminal prosecution should not be subjected to unwar- 
ranted abuse by the solicitor or private prosecution in the argument to  
the jury, and the characterization of defendant as  a "small-time racketeer- 
ing gangster" i s  held highly improper and objectionable. 

6.  Same- 
Where the court sustains defendant's objection to improper remarks of 

counsel for the private prosecution in the argument to the jury, and imme- 
diately instructs the jury that  they should not consider such remarks, the 
defendant will not be held prejudiced thereby. 

APPEAL b y  defendant f r o m  Moore, J., at J u n e  Term,  1948, of WILKES. 
Cr imina l  prosecution upon  a bill of indictment charging defendant 

w i t h  murder  of one Charles Baker. 
Defendant  was originally t r ied at the  M a r c h  Term, 1947, of Superior  

Cour t  of Wilkes County, and  convicted of manslaughter,  and  given a 
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sentence of from three to five years in the State Prison. He  appealed to 
Supreme Court, and a new trial was awarded. See 228 N. C. 28, 44 
S. E. (2 )  334. 

When the case came on for new trial the solicitor for the State an- 
nounced in  open court that the State would not place defendant on trial 
for murder in the first degree, but for murder in the second degree, or 
manslaughter, as the evidence may warrant. Thereupon defendant filed 
a plea in bar for that the State having elected in the first instance not to 
put him on trial for murder in the first degree, but for murder in the 
second degree, or manslaughter, as the facts might warrant, the verdict 
of guilty of manslaughter only is equivalent to a verdict of not guilty of 
murder in the second degree; and hence to put him on trial for murder 
in the second degree at  the new trial ordered by the Supreme Court would 
constitute double jeopardy in violation of his constitutional rights. The 
trial judge, finding the facts to be as stated in the plea, but being of con- 
trary conclusion of law, overruled the plea, and defendant excepts. 

The evidence offered by the State on the retrial is in substantial accord 
with that introduced by the State on the first trial. And in view of 
decision reached on this appeal, a recital of the evidence is unnecessary. 
Defendant offered no evidence, and rested his case on the State's evidence, 

Verdict: Guilty of murder in the second degree. Judgment: Impris- 
onment in Central Prison at Raleigh for a term of not less than seven 
nor more than ten years. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General ,VcXuZla./~. and Assistant Attorneys-General Bruton,  
Rhodes, and Jloody for the Xtate. 

H a y e s  & Hayes ,  18. H.  McEZwee, Jones & Bowers, and Fate J.  Beal 
for defendant ,  appellant. 

WINBORNE, 5. Careful consideration of all of the eighty-six assign- 
ments of error covering eighty-nine exceptions presented by defendant on 
this appeal, fails to reveal prejudicial error for ~ ~ h i c h  the judgment ren- 
dered on verdict returned in the trial below may be disturbed. However, 
i l  seems expedient to advert specifically to a few of them. 

Four of the assignments of error relate to the action of the trial judge 
in overruling defendant's plea in bar based upon verdict of manslaughter 
on the first trial as hereinabove stated, and to portions of the charge 
admitting of a verdict of murder in the second degree on this trial. I t  
appears, however, from former decisions of this Court that it i a  an ac- 
cepted principle of lam in this State that when on appeal by defendant 
from judgment on a verdict of guilty in a criminal prosecution a new trial 
is ordered, the case goes back to be tried on the bill of indictment as laid. 
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8. v. Stanton, 23 N. C. 424; S. v. Grady, 83 N. C. 643; S. v. Bridgers, 
87 N. C. 562; S. u. Craine, 120 iT. C. 601, 27 S. E. 72; 8. v. Groves, 121 
N. C. 563, 28 S. E. 262; S. v. Freeman, 122 N. C. 1012, 29 S. E. 94; 
S. v. Gentry, 125 N. C. 733, 34 S. E. 706; S. v. Matthew, 142 N. C. 621, 
55 S. E. 342; S. v. Beal, 202 N. C. 266,162 S. E. 561, 80 A. L. R. 1101. 

I n  X. u. Stanton, supra, this Court, in opinion by Rufin, C. J., finding 
error in the judgment from which appeal was taken, stated that "as this 
is done at the instance of the prisoner, the former verdict must be set 
aside entirely, and a venire de nozto awarded to try the whole case." This 
decision rendered in the year 1841 established principle which has been 
recognized and applied throughout the subsequent years. For full dis- 
cussion of the subject see opinion by Adams, J. (1932) in S. 2). Beal, 
supra. 

Two other assignments of error relate to the failure of the court to give 
a special instruction requested by defendant pertaining to the right of a 
person to kill in defense of another. I n  the course of the charge to the 
jury the court adverted to the fact that defendant contended that he fired 
the fatal shot in defense of himself and of his companion, Miss Fields, 
but did not give the instruction as requested. Though defendant, as he 
says through his counsel, "leans very heavily" on these exceptions, and 
considers the matter to which they relate highly prejudicial to him, the 
evidence fails to present a situation for the application of the principle 
of the right of defendant to kill in defense of Miss Fields. The evidence 
is to the effect that after defendant had slapped Charles Baker behind the 
counter and Charles Baker had gotten his pistol from the cash register, 
behind the counter, defendant, followed by Baker, walked out on the 
dance floor and got Miss Fields between him and Baker, and put his left 
hand on her left shoulder and drew his gun and fired over her right 
shoulder. And there is no evidence that Baker showed any disposition to 
harm Miss Fields. A11 the evidence is that his attention was directed to 
defendant, with whom he was having the difficulty. 

Three other assignments of error are directed to rulings of the court in 
respect to objections to argument of counsel for the private prosecution: 
(1) The record shows that in the course of argument of one member of 
the private prosecution, he, pointing his finger at  defendant, stated, "I 
argue to you the defendant is a married man. I don't know whether that 
is his wife over beside him or not"; that objection by defendant was sus- 
tained, and he excepted; that the court cautioned counsel to refrain from 
this line of argument and instructed the jury not to consider i t ;  and that 
upon counsel persisting in this line of argument, to which defendant again 
objected, the court again instructed counsel not to pursue such argument, 
whereupon, counsel stopped it. Defendant excepted. (2 )  The record 
also shows that another member of the private prosecution, pointing his 
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finger at  defendant, stated: ('Gentlemen, you are dealing with a small- 
time racketeering gangster," to which argument defendant objected ; and 
that objection was sustained and defendant excepted. 

I n  this connection, while wide latitude is given to the counsel in mak- 
ing their arguments to the jury, S. v. O'Neal, 29 N .  C. 252; McLamb v. 
R. R., 122 N. C. 862, 29 S. E. 896, counsel may not "travel outside of the 
record" and inject into his argument facts of his own knowledge or other 
facts not included in the evidence. McIntosh N. C. P. & P., p. 621; 
Perry v. R. R., 128 N. C. 471, 39 S. E. 27; S. v. Howley, 220 N. C. 113, 
16 S. E. (2)  705. And when counsel does so, i t  is the right and duty of 
the presiding judge to correct the transgression,-and he may do so at  the 
moment or wait until he comes to charge the jury. 8. v. O'ili'eal, supra; 
Meluin v. Easley, 46 N. C. 386; McLamb v. R. R., supra; Perry v. R. R., 
supra. 

I n  the McLamb case it is stated that "Where remarks are improper in 
themselves, or are not warranted by the evidence, and are calculated to 
mislead or prejudice the jury, it is the duty of the court to interfere." 

On the other hand, the conduct of a trial in the court below, including 
the argument of counsel, must be left largely to the control and discretion 
of the presiding judge. Nevertheless, as stated by Walker, J., in S. v. 
Tyson,  133 N .  C. 692,45 S. E. 838, the judge should be careful that noth- 
ing be said or done which would be calculated unduly to prejudice any 
party in the prosecution or defense of his case. S. v. Ilowley, supra. 

Applying these principles to the present case, the court very properly 
sustained objection to the remarks of counsel, to which reference is first 
made hereinabove,-and while the persistence of counsel might have justi- 
fied reprimand, it would seem that the jurors could not have misunder- 
stood that the remarks should be erased from their minds. Indeed, if the 
court had not properly cautioned the jury in this instance, the defendant 
could hardly complain since the testimony of several of his witnesses on 
former trial as shown in the record of former appeal is to the effect that 
defendant is a married man. 

Likewise the court very properly sustained objection to the remarks 
of counsel characterizing defendant as "a small-time racketeering gang- 
ster." Webster defines racketeer as ('One who singly or in combination 
u-ith others extorts money or advantages by threats of violence or of 
unlawful interference with business," and a gangster as ''A member of a 
gang of roughs, hireling criminals, thieves, or the like." Characterization 
is not argument. 8. v. Tucker, 190 N. C. 708, 130 S. E. 720. There is 
nothing in the record to justify such abuse of defendant personally, and 
of fair  debate, and it was highly objectionable. A severe reprimand by 
the court would have been justified. Defendants in criminal prosecution 
should be convicted upon the evidence in the case, and not upon prejudice 
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created b y  abuse administered by  counsel f o r  pr ivate  prosecution privi- 
leged t o  speak f o r  the  State. B u t  b y  sustaining the  objection made by  
defendant, the judge indicated to  the  jurors t h a t  the  remark h a d  no place 
i n  the  trial.  T h i s  is  a l l  t h e  defendant  asked h i m  to do. Hence, though 
t h e  record does not show t h a t  the  judge made  fur ther  effort t o  correct 
the  transgression, we a r e  unable t o  hold as  a mat te r  of law tha t  defendant 
h a s  been prejudiced b y  the improper  remarks. 

Moreover, when the  charge of the  court,  to  which numerous other excep- 
tions a r e  taken, is  considered contextually and  as  a whole, i t  mould seem 
t h a t  prejudicial error  is  not made t o  appear .  

N o  error. 

STATE v. F. A. FAIN.  

(Filed 15 December, 1945.) 

1. Arrest and Bail 9 2- 
An officer, if assaulted or resisted in serving legal process or in making 

an arrest, is not under duty to retreat, but has the right to use such force 
a s  may be necessary in the proper discharge of his duties, even to the 
extent of taking life, the limitations upon his conduct being that  he may 
not act maliciously so as to be guilty of wanton abuse of authority, or use 
any greater force than is reasonable and apparent under the circumstances. 

2. Criminal Law 5 53d: Assault § 14b--Charge held for error in failing to 
explain law adsing upon defendant's contentions supported by evidence. 

The evidence was not conclusive as  to whether defendant officer was 
clothed with a search warrant when he knocked a t  the door of prosecuting 
witness a t  nighttime. Defendant's testimony was to the effect that upon 
being admitted by the prosecuting witness, he disclosed his mission to serve 
a search warrant, and that  an affray immediately ensued in which both 
parties fired and in which he inflicted serious injury. Held: I t  was error 
for the court to fail to esplaiu the law relating to defendant's right to use 
such force as  was necessary in  the performance of his duty and his right to 
kill in self-defense without retreating if the jury should find from the 
evidence the facts to be as  contended by him. G.S. 1-150. 

APPEAL by  defendant f r o m  Sink, J., a t  August  Term, 1948, of CHER- 
OKEE. 

Cr imina l  prosecution tried upon  indictment charging defendant of a n  
assault wi th  a deadly weapon wi th  intent  t o  ki l l  one P e a r l  Posey, a n d  
inflicting upon her  serious i n j u r y  not  resulting i n  death. 

T h e  S t a t e  offered evidence tending to show t h a t  the  defendant went to  
the  home of Mrs. P e a r l  Posey i n  E a s t  Murphy ,  where she and  her  hus- 
band, B e n  Posey, resided, between three and  f o u r  o'clock i n  the  morning 
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of 28 December, 1945; that he knocked on the door and woke up Mrs. 
Posey; whereupon she came downstairs and inquired who was there, and 
received no answer. That after asking three or four times who was there 
and receiving no answer, she informed the person that if he did not tell 
her who was there she would not open the door. That she had her gun in  
one hand and a flashlight in the other. That she finally unlocked the door 
and i t  was pushed open by the defendant, who pushed his gun in her 
stomach and grabbed her hand, knocked the flashlight out of her hand 
and pushed his pistol through her navel. That she pushed him back out 
of the door when a gun fired, that she screamed and hollered and the 
defendant grabbed her and shot her. 

The defendant testified that he was a deputy sheriff of Cherokee County 
and a policeman of the Town of Murphy. That on the night in question 
he was working as an extra policeman for the Town of Murphy and went 
on duty about 11 :00 p.m. That he went to the home of Pearl and Ben 
Posey about 1 :30 a.m., and that he had with him a search warrant which 
had been giren to him by the sheriff of Cherokee County, directing him 
to search the home of Pearl Posey. "When I went there I went up to the 
door and knocked on the door and Mrs. Posey came to the door and 
opened the door, . . . and I told her I had a search warrant for her for 
whiskey, and she said, 'You G.d. s.0.b.' and shot. When she shot she had 
her gun that way (indicating) and I knocked her shot off. . . . I had my 
gun in my right overcoat pocket and when I pulled i t  out I shot at  her." 

The evidence was conflicting as to whether or not the defendant was 
clothed with a search warrant, directing him to search the home of Nrs. 
Posey, at the time in  question. I f  the defendant did have such a warrant 
i t  had been lost or mislaid at the time of the trial, and was not arailable 
for introduction in evidence. ' 

The jury returned a verdict of guilty of assault with a deadly weapon 
and from the judgment imposed, the defendant appeals and assigns error. 

Attorney-General h fcMul lan  and Assistant Attorneys-General Brzrton, 
Rhodes, and N o o d y  for the State. 

J .  B. Gray,  0. L. Anderson, and C. E. H y d e  for defendant. 

DESNY, J. The defendant excepts and assigns as error the failure of 
the trial judge to declare and explain the law of self-defense and to apply 
i t  to the eridence in the case. 

Since we have no way of ascertaining whether the jury returned the 
verdict of guilty of an assault with a deadly weapon against the defendant 
because he used excessive force in executing a duly issued process of the 
court, or whether it found him guilty because he was acting without 
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being clothed with such process, we think there was error in the charge 
of the court. 

The court gave the general rule of law applicable to the service of 
process, and then gave the respective contentions of the State and the 
defendant. But nowhere in the charge did the court explain the law 
applicable to the evidence upon which the defendant's contentions were 
based, should the jury find the facts from the evidence to be as contended 
by him. G.S. 1-180; Lewis v. Watson, ante, 20, 47 S. E. (2)  484. Keither 
was the jury instructed as to the legal rights of an  officer when confronted 
with a sudden peril while in the discharge of his official duties. 

I t  is said in 6 C. J. S., see. 13 (d), p. 615: "An officer, where he acts 
in self-defense, may, if necessary, kill an offender who endangers his life 
or safety, while attempting an arrest. If the officer is assaulted, he is not 
hound to fly to the wall, but if necessary to save his own life, or to guard 
his person from great bodily harm, he may even kill the offender; this 
rule applies, although the arrest is being made for a misdemeanor," citing 
S. v. Dunning, 177 N .  C. 559, 98 S. E. 530, 3 A. L. R. 1166, where 
Hoke, J., in speaking for the Court, said: "It is a principle very gen- 
erally accepted that an officer, having the right to arrest an offender, may 
use such force as is necessary to effect the purpose, and to a great extent 
he is made the judge of the degree of force that may be properly exerted. 
Called on to deal with violators of the law, and not infrequently to act in 
the presence of conditions importing serious menace, his conduct in such 
circumstances is not to be harshly judged, and if he is withstood his 
authority and purpose being made known, he may use the force necessary 
to overcome resistance and to the extent of taking life if that is required 
for the proper and efficient performance of his duty. I t  is when excessive 
force has been used maliciously or to such a degree as amounts to a 
wanton abuse of authority that criminal liability will be imputed." 

And again in 8. v. Miller, 197 N .  C. 445, 149 S. E. 590, this Court, 
speaking through its present Chief Justice, said : "An officer, in making 
an arrest or preventing an escape, either in case of felony or misdemeanor, 
may meet force with force, sufficient to overcome it, even to the taking of 
life, if necessary. 8. v. Dunning, 177 N.  C. 559, 98 S. E .  530., And he is 
not required, under such circumstances, to afford the accused equal oppor- 
tunities with him in the struggle. He is rightfully the aggressor, and he 
may use such force as is necessary to overcome any resistance. . . . I f  
the offender put the life of the officer in jeopardy, the latter may se de- 
fendendo slay him; but he must be careful not to use any greater force 
than is reasonably and apparently necessary under the circumstances, for 
necessity, real or apparent, is the ground upon which the l a v  permits the 
taking of life in such cases." 
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Conceding, bu t  not  deciding, t h a t  t h e  defendant was  du ly  clothed w i t h  
a search warrant ,  directing h i m  to search t h e  home of P e a r l  Posey f o r  
whiskey, and  he  went there  f o r  t h a t  purpose, and  while at tempting t o  
execute such w a r r a n t  he  was fired upon by  Mrs. Posey, i n  t h e  manner  
testified t o  b y  him, h e  would be entitled t o  have the  j u r y  pass upon  (1) 
whether  he  was act ing i n  good f a i t h  a t  the  t ime;  ( 2 )  whether he  used 
more  force t h a n  was necessary t o  t h e  proper performance of his  d u t y ;  
a n d  ( 3 )  whether he  shot the  prosecuting witness i n  self-defense. S. v. 
Jenkins, 195  N .  C. 747, 1 4 3  S. E. 538; S. v. Finch, 177 N. C. 599, 99 
S. E. 409. 

W e  th ink  the defendant is  entitled to  a new trial,  and  it is  so ordered. 
N e w  trial.  

STATE v. ERKEST ROBINSON. 

(Filed 15 December, 1948.) 

Criminal Law 9 42f- 
Where one or more of the State's witnesses testifies adversely to the 

State, the State is not precluded from showing by other witnesses a con- 
trary state of facts upon the point. 

Ci4minal Law 8 52a (4)- 

Conflict in the testimony of the State's witnesses, some testimony being 
inculpatory and some being exculpatory, does not jnstify nonsuit. 

Same- 
Where the State offers exculpatory testimony defendant is entitled to 

the benefit thereof, and when the State offers no evidence co?ttra, defendant 
is  entitled to nonsuit. 

Same: Sssault 8 1- 
Where all the evidence of record tends to show a n  accidental shooting, 

and there is no evidence that  the weapon was intentionally discharged or 
was handled so recklessly a s  to constitute culpable negligence, defendant 
is  entitled to his discharge in a prosecution for assault with a deadly 
weapon, and judgment against him will be reversed on appeal. 

Criminal Law 8 77d- 
The Supreme Court is bound by the record a s  certified regardless of 

whether the case is  settled by counsel or by the judge or is fixed by opera- 
tion of lam, and the appeal must be decided upon the record without 
indulging in assumptions a s  to what might have occurred. 

APPEAL by defendant f r o m  Burgwyn, Special Judge, Apr i l  Term, 1948, 
RICHMOND. Reversed. 
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Criminal prosecution upon a bill of indictment charging that the 
defendant did feloniously assault one Judy Bell Robinson, his wife, with 
a deadly weapon, a rifle, inflicting serious injury not resulting in death. 

Defendant, his wife, and her father lived in the same home. On the 
night of 10 January 1948, the two men were away from home and the 
wife went to her brother-in-law's home to await their return. The wife 
and the father returned first. After midnight, the defendant came in, 
went into the bedroom where his wife was and told her he wanted to 
return to the wake but had no money, and he wanted to pawn his rifle. 
At that time the rifle was in a rack over the bed, and his wife was standing 
by the bed. A "low" light was on. *4s he took the rifle down, it struck 
the bed and was discharged. "When it struck the bed i t  went off. I t  was 
hanging right over the bed and he taken i t  down and it hit the bed and 
went off and that's where I was at. I was standing up . . . he didn't 
throw it up to shoot or anything . . . I didn't say anything to him- 
you know-towards any fuss. He  asked me about-you know-letting 
his brother-in-law hold i t  to get some money to go back to the wake." 

The bullet struck the woman on her right side and went through her 
('top skin7' and lodged in her right shoulder. She was hospitalized for 
about a week. 

After the rifle fired, the defendant and his wife went into the next room, 
and she called her father and told him she was shot. He  reached for his 
gun and defendant went on out. She told her father not to shoot "because 
an accident happened." 

The next day, about 11 :00 am., defendant surrendered to an officer who 
n-as looking for him. At that time he told the officer he did not go back 
home because "he was afraid old man Rufus and his son would do some- 
thing to him." 

This is a summary of all the evidence offered by the State. There was 
no testimony for the defendant. The court overruled defendant's de- 
murrer to the evidence and submitted the same to the jury. There was 
a verdict of guilty of an assault with a deadly 1%-eapon. From judgment 
thereon, defendant appealed. 

Attorney-General  4 f c M u l l a n  and Assis tant  Attorneys-General Bru ton ,  
Rhodes ,  a n d  M o o d y  for the  S ta te .  

P i t t m a n ,  X c L e o d  & W e b b  for defendant  appellant.  

BARNHILL, J. The State ordinarily is not bound by the adverse testi- 
mony of one of its witnesses but may offer other conflicting evidence. 
That is, i t  is not precluded from showing that the facts are other than as 
related by one or more of its witnesses. S. z.. .Mace, 118 N.  C. 1244; S. v. 
E d w a r d s ,  211 S. C. 555, 191 S. E. 1 ;  S. z.. Freeman ,  213 R. C. 378, 196 
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8. E. 308; 8. v. Todd, 222 N.  C. 346, 23 S. E. (2)  47; S. v. Watts, 224 
N.  C. 771, 32 S. E. (2 )  348. 

When its evidence is conflicting-some tending to inculpate and some 
to exculpate the defendant-it is sufficient to repel a demurrer thereto 
and must be submitted to the jury. S. v. Edwards, supra; S. v. &!ace, 
supra; S. v. Todd, supra. 

When, however, the State's case is made to rest entirely on testimony 
favorable to the defendant, and there is no evidence contra which does 
more than suggest a possibility of guilt or raise a conjecture, demurrer 
thereto should be sustained. S. v. Todd, supra; S. v. Coffey, 228 N .  C .  
119; 8. v. Watts, supra; S. v. Boyd, 223 N. C. 79, 25 S. E. (2) 456; 
S. v. Penry, 220 N .  C. 248, 17 S. E. (2) 4; S. v. Prince, 182 N .  C .  788, 
108 S. E. 330; 8. v. Gordon, 225 N .  C. 757, 36 S. E. (2)  143. 

When the State offers evidence which tends to exculpate the defend- 
ant, he is entitled to whatever advantage the testimony affords and so, 
when it is wholly exculpatory, he is entitled to his acquittal. S. v. 
Cohoon, 206 N .  C .  388, 174 S. E. 91. 

The record before us, viewed in the light of these principles of law, 
leads to the conclusion that the court below should have sustained defend- 
ant's motion to dismiss as in case of nonsuit. 

811 the testimony points to an accidental shooting. While we may 
surmise that the whole truth has not been told and that an intentional 
assault was in fact committed, there is no evidence to support that infer- 
ence. There is no testimony tending to show either that the rifle was 
intentionally discharged or mas so recklessly used as to constitute criminal 
liability for the resulting injury. There is no testimony tending to show 
the defendant committed any criminal offense. 

I t  may not be amiss to note that the court below, in its charge, giving 
the contentions of the State, referred to evidence tending to show that 
defendant's wife was in bed asIeep when she was shot, that there was some 
argument following which defendant picked up his rifle and intentionally 
shot her, and to other incriminating facts and circumstances which do 
not appear in the testimony included in the record before us. This 
would seem to indicate that the record fails to include all the evidence 
offered by the State. 

Be that as i t  may, the record on appeal imports verity, and this Court 
is bound thereby. S. v. Ijebnam, 98 N.  C. 712; 8. v. Price, 175 N. C. 
804, 95 S. E. 478; S. v. XcWhirter, 193 N.  C. 845, 137 S. E. 657; 8. v. 
Stamberry, 197 N.  C.  350, 148 S. E. 546; S. v. Goff, 205 N. C. 545, 172 
S. E. 407; 8.  v. Shefield, 206 N .  C.  374, 174 S. E. 105. This is true even 
though the case is settled by counsel, S. v. ChafJin, 125 N. C. 660; 8. v. 
Brown, 207 N .  C. 156,176 S. E. 260; and not by the judge, S. v. Griggs, 
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COACH Co. v. MOTOR LINES. 

1 9 7  N. C. 352,148 S. E. 547, o r  is fixed by  operation of law, S. v. Starnes, 
220 N.  C. 384, 17 S. E. (2)  346. 

T h e  Supreme Cour t  is  bound by  t h e  case on appeal, certified b y  the  
clerk of the  Superior  Court,  even though the  t r i a l  judge has  h a d  n o  oppor- 
tunity t o  review it, a n d  mus t  decide questions presented upon  the  record 
as it comes here, without  indulging i n  assumptions as  to  w h a t  might  have 
occurred. S. v. Wolfe, 227 N.  C. 461 ,42  S. E. (2)  515;  S. v. Gause, 227 
N. C. 2 6 , 4 0  S. E. (2)  463;  S. v. Miller, 214 N. C. 317,199 S. E. 8 9 ;  S. v. 
Dee, 214 N. C. 509, 199 S. E. 730;  S. v. Batson, 220 N.  C. 411, 17 S. E. 
(2)  511,139 A. L. R. 614. 

T h e  defendant is  entitled t o  his  discharge. T o  t h a t  end t h e  judgment 
below is  

Reversed. 

CAROLINA COACH COMPANY v. CENTRAL MOTOR LINES, INC., AND 

THEODORE ADDISOX. 

(Filed 15 December, 1948.) 

1. Appeal and E r r o r  § 39- 
The exclusion of testimony cannot be held prejudicial when the record 

fails to disclose what the testimony of the witnesses would have been. 

2. Appeal and E r r o r  39b- 
Exceptions relating to an issue correctly left unanswered by the jury 

because of answers to previous issues will not be sustained, since the 
matter cannot be prejudicial. 

3. Appeal and E r r o r  6a- 
-4 party may not take exception to a ruling by the court in his favor. 

4. Evidence § 30a- 
The admission of photographs for the purpose of explaining the testi- 

mony of ~vitnesses after they had testified that  the photographs mere a 
fair  representation of the conditions existing a t  the time of the accident, 
with minor exceptions pointed out, cannot be held for error on exception 
on the ground that the photographs were taken after material changes 
had been made a t  the scene  hen the objecting party offers no evidence 
to sustain its contention. 

5. Appeal and Er ror  $j 6 c  (6)- 

Exceptions to the court's statement of the contentions ordinarily will 
not be sustained when it  does not appear that appellant objected and 
called same to the attention of the trial court a t  the time. 

6. Trial § 4 9 -  

A motion to set aside the verdict upon conflicting evidence on the ground 
that the verdict is  contrary to the weight of the evidence is  addressed to 
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the sound discretion of the trial court and its determination thereof is not 
reviewable. 

7. Appeal and Error 2 j  40a- 

Exception to the signing of the judgment is untenable when the judgment 
follows the rerdict. 

8. Appeal and Error 5 7: Trial 5 28- 
In order to test the sufficiency of defendant's evidence upon an affirma- 

tive defense, plaintiff must move for a directed verdict on that issue, the 
burden thereon being upon defendant, and in the abstnce of such motion 
exception on appeal to the submission of the issue on the ground that it 
was not supported by evidence will not be considered. 

APPEAL by plaintiff from Ednzundson,  Special  Judge ,  at  February 
Term, 1948, of Davr~son.. 

Civil action to recover for damage to, and for loss of use of bus alleg- 
edly resulting from actionable negligence of defendant. 

Defendants, answering, deny any negligence on their part, and plead 
sole negligence and contributory negligence of plaintiff. 

Upon the trial i n  Superior Court these three issues were submitted to 
the jury:  

"1. Was the plaintiff's property damaged through the negligence of 
the defendants, as alleged? 

"2 .  Did the plaintiff by its own negligence contribute to its damages 
as alleged in the answer? 

"3. T h a t  amount, if any, is the plaintiff entitled to recover of the 
defendant 2" 

The jury answered the first issue '(Yes," and the second issue "Yes," 
but, i n  accordance with the instructions of the court, having so answered 
the first and second issues, did not answer the third issue. 

F rom judgment for defendant and against plaintiff, on verdict so 
rendered, plaintiff appeals to Supreme Court, and assigns error. 

I. E. Johnson  and W .  H.  Steed for plaint i f f ,  appellant.  
P h i l l i p s  & B o w e r  and N c C r a r y  & D e L a p p  for defendants ,  appellees. 

W I N B O R ~ E ,  J. Plaintiff; appellant, brings forward ten assignments of 
error, in none of which is prejudicial error made to appear. However 
we treat them ser ia t im:  

Assignments of error Nos. 1, 2 and 4, based on exceptions of same 
numbers, are directed to the ruling of the court in sustaining objection 
by defendants to certain questions asked by counsel for plaintiff relating 
to cost of operation of buses of plaintiff. The record does not show what 
the answer of the witness would have been if permitted to answer. Com- 
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petency of the testimony is not, therefore, presented by the assignments 
of error. Barbee v. Davis, 187 N.  C. 78, 121 S. E. 176, and cases cited. 
See also Ice Co. v. C'onstruction Co., 194 N. C. 407, 139 S. E. 771. More- 
over, all of these questions here under consideration have bearing only on 
the third issue, that is, the issue of damages, which was not reached for 
answer by the jury. Hence, for this reason if there were error in sustain- 
ing the objections to them, it would be harmless. 

Assignment of error No. 3 is founded on exception No. 3, taken to the 
action of the court in overruling objection by defendant to question asked 
by plaintiff pertaining to knowledge of the witness as to the cost of opera- 
tion of the particular bus of plaintiff involved in this action. This ruling 
is in  plaintiff's favor. Hence the exception is without merit. 

Assignment of error No. 5, covering exception No. 5, to the action of 
the court in overruling objection by plaintiff to the introduction of photo- 
graphs, defendants' exhibits 1 and 2. PJaintiff states in its brief that 
these photographs were taken after material changes had been made at  
the scene of accident and did not represent the condition of the road and 
land surrounding the highway. However, the only evidence we find in the 
record as to photographs comes, first, on cross-examination of the driver 
of plaintiff's bus, who testified: "This picture looks pretty near like the 
surroundings there just before I got to the telephone pole and ran into it. 
That's what I call a shoulder," and, second, on direct examination of 
Addison, defendant and witness for defendants, who testified: (indi- 
cating) "I say that picture is a fair representation of the conditions of 
the road, the entrance to Lee's Diner, the Diner itself and the land 
surrounding the highway at the time of the wreck. I t  is all except this 
little building right here. There is no difference in  the land or the high- 
way or the driveway." Following this statement of Addison, the photo- 
graphs were offered. The court instructed the jury in effect that the 
photographs are not substantive evidence and are offered and received 
only for the purpose of illustrating the testimony of the witness, if the 
jury find that they do illustrate, and for no other purpose. This ruling 
is in keeping with decision in S. v. Gardner, 228 N. C. 567, 46 S. E. (2) 
824, and cases there cited. 

Assignments of error Nos. 6 and 7 are based upon exceptions of like 
numbers, to portions of the charge in which the court was stating conten- 
tions of defendant. I f  there mere matter in the statement, not supported 
by the evidence, it does not appear that plaintiff objected and called that 
fact to the attention of the court a t  the time the statements were made. 
A failure to do so constitutes, ordinarily, a waiver of objection to the 
statement. McMahan v. Spruce Co., 180 N. C. 636, 105 S. E. 439; 
Vance v. Guy, 224 N. C. 607, 31 S. E .  (2)  766, and cases cited. Nothing 
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is made to appear here that would constitute an exception to the ordi- 
nary rule. 

Furthermore, as to the 7th assignment of error, this relates to a state- 
ment of contention of defendant as to awarding damages. I f  there were 
error in the statement of such contention, and i t  had been called to the 
attention of the court, and not corrected, it would be harmless for that i t  
relates to the third issue which was not reached for answer by the jury. 

Assignments of error Nos. 8 and 9, covering exception No. 8, are to the 
action of the court in overruling plaintiff's motion "to set aside the verdict 
as being contrary to the law and evidence, and for a new trial," and 
exception No. 9, to the signing of the judgment. I n  this connection, the 
statute G.S. 1-207, formerly C.S. 591, provides that the judge who tries 
the cause may, in his discretion, entertain a motion, to be made on his 
minutes, to set aside a verdict and grant a new trial upon exceptions, or 
for insufficient evidence, or for excessive damages. "This is not the same 
question as in motion of nonsuit, or to direct a verdict, where the judge 
must allow the case to go to the jury if there is sufficient evidence to be 
considered by them, that is, more than a scintilla, or to give rise to a 
mere conjecture; but he may be of opinion that, after considering the 
evidence, the jury came to a wrong conclusion and for that reason set 
aside the verdict. Since it is a matter of discretion, there is no definite 
rule to control its exercise," McIntosh N. C. P. & P., p. 674, Section 
610 (4).  Indeed, a motion to set aside a verdict as not in conformity with 
the evidence is addressed to the discretion of the trial judge, when the 
evidence is conflicting, as in  the present case, and will not be considered 
on appeal. Hoke  v. Whisnant, 174 N. C. 658, 94 S. E. 446. And as to 
the signing of the judgment, it is sufficient to say that it follows the 
verdict. 

Lastly, assignment of error No. 10, relating to no exception, is as 
stated in brief of plaintiff, directed against "the action of the court in 
submitting the issue of contributory negligence to the jury, when there 
was no evidence to support said issue." I n  this connection the record 
fails to show that plaintiff objected and excepted to the submission of the 
issue of contributory negligence; nor does it show that plaintiff moved 
for a directed verdict on that issue. I f  plaintiff desired to test the legal 
sufficiency of the evidence offered by defendants to support their defense 
of contributory negligence, the burden of proof of which was on them, i t  
should have moved, in  apt time, for a directed verdict on the issue of 
contributory negligence. And having failed to do so, plaintiff may not, 
in case on appeal to Supreme Court, effect a valid exception upon which 
to challenge the legal sufficiency of the evidence to justify the submission 
of the issue. 
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At a n y  rate  there is  n o  contention t h a t  the  answer of defendants fa i l s  
to  properly plead the  defense of contributory negligence. A reading of 
the  answer reveals the  sufficiency of t h e  averments i n  this  respect. A n d  
a perusal of the testimony offered by defendants, as  shown i n  the  record 
on  this appeal, indicates a n  abundance of evidence to  justify, a n d  to 
support  t h e  verdict as  rendered by  the  jury. 

F o r  these reasons, t h e  assignments of error  a r e  not  sustained, and  i n  
the  judgment below we find 

N o  error. 

RUBY HARRELSON AXD HUSBAND, W. J. HARRELSOX; LIZZIE MAE 
DOVE A N D  HUSBAND, AUSTIN DOVE; MARY KEITH DOWLESS AND 

HUSBAND, 7.71. L. DOTVLESS, v. CARL GOODEN AND WIFE, EVELYN 
GOODEK ; ALDEN GOODEN AXD WIFE, RUTH GOODEN. 

(Filed 15 December, 1948.) 

1. Descent and Distribution 8 13- 
An advancement is an irrevocable gift in praesenti to enable the donee to 

anticipate his inheritance to the extent of the gift, and whether a gift 
constitutes an advancement depends upon the intention of the parent a t  
the time the gift is made. G.S. 29-1, Rule 2. 

2. Same- 
The nature of the gift, the consideration expressed, and the circum- 

stances under which i t  was made, are  material in determining whether a 
gift by a parent is intended to be an advancement. 

3. Same- 
Where a parent conveys land of substantial value to one of several chil- 

dren for a nominal consideration and thereafter dies intestate, the pre- 
sumption is he intended the conveyance as  an advancement. 

4. Same- 
The value of an advancement is  to be determined as  of the date of its 

making. 

5. Same- 
Conflicting evidence a s  to the ralue of land conveyed by the parent to 

his child and as  to the amount of consideration paid therefor and a s  to 
declarations by the son as  to whether the land mas given and received as  
a n  advancement, held to raise issue of fact determined by the verdict of 
the jury. 

6. Appeal and Error 8 3 8 -  
The burden is on appellant to show harmful error. 
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7. Evidence § 4 6 -  
A witness who establishes his familiarity with the lands in question and 

states he has an opinion satisfactory to himself as to their value at the 
time in ~uestion, is competent to give his opinion as to their value. 

8. Descent and Distribution 5 1 3 -  
In ascertaining the value of an advancement of realty for the purpose 

of equalizing the heirs' share in the real estate, or in charging the child 
advanced in the distributive share of the personalty in the event the 
advancement exceeds the value of his share of the realty, the commission- 
ers should take into consideration any pa~rnents found to have been made 
for the land conveyed as an advancement. 

APPEAL by defendant Alden Gooden from Carr ,  J., May Term, 1948, 
of BLADEN. N O  error. 

M c L e a n  & S t a c y  for plaintif fs,  appellees. 
V a r s e r ,  X c I n t y r e  (e. H e n r y  for de fendan f s ,  appellants.  

DEVIN, J. I n  the partition proceeding instituted by the three feme 
petitioners for the division of the lands which descended to them as heirs 
a t  lam of their father 3. W. Gooden, deceased, they sought to  exclude 
from a share therein their brothers, the defendants Carl and Alden 
Gooden, on the ground that  these defendants, by conveyances to them of 
land without consideration by their father, had been advanced their full 
shares in the father's estate. Subsequently a voluntary nonsuit was 
entered as to  defendant Carl  Gooden. 

The issue raised by the pleadings, and supported by the evidence 
offered, as to the defendant Alden Gooden was submitted to the jury and 
ansn-ered in favor of the plaintiffs. The jury found that  the real prop- 
erty: described in the deed from his father should be accounted for by the 
defendant Alden Gooden as an  advancement in the division of the estate. 
Judgment so determining the question thus litigated was entered by the 
court, and the defendant Alden Gooden appealed. 

The statute, G.S. 29-1, Rule 2, provides in substance that  when a parent 
dies illtestate having settled upon or advanced to his child any real estate 
such child shall be excluded from share in the real estate descended from 
his parent, except so much as will when added to the real estate so ad- 
vanced make his share equal to those who have not been advanced. And 
in case the adrancement in real estate is of greater value than an equal 
share descending to the other children, the one so advanced shall be 
charged in  the distribution of the personal estate of the parent with the 
excess in  value over an  equal share. 

The  purpose of the statute is to produce equality among those equally 
entitled t o  property descending from a parent, in accord with the pre- 
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sumed intention of the parent. Jerkins v. Mitchell, 57 N.  C. 207; Nobles 
v. Davenport, 183 N.  C. 207, 111 S. E. 180. The doctrine of advance- 
ments is of ancient origin and pre-existing custom was made the subject 
of enactment in England in the reign of Charles 11, 1682-1683. The 
North Carolina statutes on the subject began with Laws of 1784, Chap. 
22, see. 2. I n  the language of Justice ddmms in Nobles v. Davenport, 
supra, "In its legal sense an advancement is an  irrevocable gift in prae- 
senti of money or property, real or personal, to a child by a parent, to 
enable the donee to anticipate his inheritance to the extent of the gift." 
Parker v. Eason, 213 X. C. 115, 195 S. E. 360; Paschal v. Paschal, 197 
N .  C. 40, 147 S. E. 680. Whether the gift is an advancement or not 
depends on the intention of the parent at  the time the gift is made. Brad- 
sher v. Cannady, 76 N .  C. 445. The nature of the gift, the consideration 
expressed, and the circumstances under which it is made are material in 
determining the intention. Harper v. Earper, 92 N.  C. 300. When a 
parent dies intestate having previously made a conveyance of land of 
substantial value to one of several children for a nominal consideration, 
the presumption is that he intended the land thus conveyed as an advance- 
ment. Melvin v. Bullard, 82 N.  C. 33 ; Harper v. Harper, supra; Kiger 
v. Terry, 119 N .  C. 456, 26 S. E. 38; Nobles v. Davenport, supra; E z  
Parte Barefoot, 201 N. C. 393, 160 S. E. 365. And the value of the 
advancement is to be determined as of the date of its making. Stallings 
v. Stallings, 16 N. C. 298; Lunsford v. Yarbrough, 189 N. C. 476, 127 
S. E. 426. 

I n  the case at  bar the question litigated was whether the conveyance of 
14y2 acres of land by A. W. Gooden to his son Alden Gooden for the 
recited consideration of ('ten dollars and other good and valuable consid- 
erations paid" was intended as an advancement, or was a sale for a sub- 
stantial consideration. This was the ground on which the contest was 
waged. The issue submitted followed the language of the statute. Hai.per 

-v .  Harper, supra. The appellant offered evidence of a book entry in the 
father's handwriting of "receipt of $250 on land received by Alden 
Gooden. Paid in full Jan. 1, '45." On the other hand the plaintiffs 
offered evidence of declarations by the defendant to the effect that the 
land was given by his father and received by the son as an advancement, 
and that the value of the 14Yz acres was $3,000 while the value of the 
remainder of the father's real estate, 85 acres, was worth $3,500. There 
was evidence contra by the defendant. Upon the issue thus joined the 
verdict went against the defendant. The triers of the facts have rendered 
their decision after hearing all the evidence, and we are not disposed to 
disturb their finding. The burden is on the appellant to show harmful 
error. S. v. Davis, anfe, 386, 50 S. E. (2) 37. Appellant excepted to 
the ruling of the court permitting a witness to give in evidence his opin- 
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ion of the value respectively of the 1454 acres of land and of the 85 acres. 
However, the witness had testified he was living on the Gooden land in 
1944, and had lived there four years, that he knew both tracts of land 
and had an opinion satisfactory to himself as to their value at  the time 
the deed to Alden Gooden was made. This evidence was not incompetent. 
I t s  probative value, subject to being tested on cross-examination, was for 
the jury. Stansbury Ev., sec. 128; Light  Co. v. Rogers, 207 N .  C. 751, 
178 S. E. 575. Appellant's exceptions to the judge's charge cannot be 
sustained. The determinative issue of fact was fairly presented to the 
jury, and an examination of the entire charge leads us to the conclusion 
that i t  was in substantial accord with the decisions of this Court, and laid 
down correctly the principles of law applicable to the evidence presented. 

The judgment, to which defendant noted exceptions, was warranted by 
the verdict and the evidence offered, and seems in accord with the provi- 
sions of the statute, G.S. 29-1, Rule 2. Harper  v. Rarper ,  supra. How- 
ever, we think the judgment should have given authority to the commis- 
sioners to be appointed by the clerk to take into consideration any pay- 
ments found to have been made by the defendant Alden Gooden on the 
land conveyed him in determining the value of the advancement. 

I n  the trial we find 
No error. 

W. A. BROWN AND WIFE, ELIZABETH BROWX, v. M. E. GLASS A N D  WIFE, 
CLELLIE GLASS. 

(Filed 15 December, 1948.) 
1. Highways 5 l L  

G.S. 136-68 and G.S. 136-69, relating to the establishment of cartways for  
ingress and egress to a highway over intervening lands, are in derogation 
of common law and must be strictly construed. 

Petitioners are not entitled to the establishment of a cartway over the 
intervening lands of another for the purpose of egress to the highway for 
a home they propose to construct on their adjoining land, since such use 
does not come within those enumerated in the statute. 

DEVIN, J., dissenting. 

DEFENDANTS' appeal from Burgwyn,  Special Judge,  February 16, 1948, 
Civil Term, GUILFORD Superior Court. 

This proceeding was begun by petition for a cartway over the i a ~ d s  
of defendants by adjoining landowners, alleging that petitioners have no 
outlet or means of egress to the public road except as it be granted over 
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defendants' land, and that defendants have refused to permit them to 
pass over it. G.S. 136-68, 136-69. 

The case reached the Superior Court of Guilford County on appeal 
of defendants. 

On the trial the evidence of plaintiff tended to show that they owned 
a small tract of 11% acres of land on which i t  was their intention to 
build a home. The land joins the land of Brown, Jr.'s father, but there 
is no road over that land which plaintiffs can use except a log road, over 
which plaintiffs might pass in dry weather, but could not get out that way 
in wet weather. That way is six-tenths of a mile to a highway, and over 
the land of the defendants to a public road is two-tenths of a mile. 

The evidence as to the road crossing the elder Brown's adjoining prop- 
erty tended to show that at times when the weather was dry it could be 
used but a t  other times, when the weather was wet, it was practically 
impassable or could be used only with difficulty. 

The evidence disclosed that the defendant had once agreed that plain- 
tiffs might have a road orer his land but changed his mind and informed 
them if they got over it, it must be by airplane. 

At the conclusion of plaintiffs' evidence the defendants demurred 
thereto and moved for judgment as of nonsuit. The motion was declined 
and defendants excepted. 

Wm. E. C o m e r  for p l a i n t i f s ,  appellees. 
Praz ier  & Fraz ier  for defendants ,  appel lnnfs .  

SEAWELL, J. The plaintiffs' right to a cartway over defendants' land 
is subject to strict observance of the conditions laid down in the statute. 
The statute itself is in derogation of the right of the adjoining landowner 
over whose land the cartmay passes and muqt be strictly construed. W a r -  
lick v. Lotoman,  103 N. C. 122, 9 S. E. 458. The statute enumerates the 
purposes for which the petitioner's land must be used in order to confer 
upon the owner the right of a "way of necessity" orer another's land and 
the listing of them excludes other uses not named, the presence of one of 
those named becoming a condition precedent to the exercises of the right. 
I t  will be observed that all of them respect substantial traffic or trans- 
portation of products taken from the land. 

One of the uses of the land justifying the condemnation of an outlet 
or cartmay is cultivation of the soil. The appellees urge that the building 
of a home implies such cultivation, certainly of a garden spot, and that 
this presumption brings their case within the statute. The presumption, 
if we could indulge it, is by no means violent; and we must perforce, in 
view of the strictness with which the statute has heretofore been admin- 
istered, and the opportunity the lawmakers hare had to amend it, leave 
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it to the Legislature to say when they shall regard mere home owners and 
home builders as important as the industries in which they engage and the 
products they take from the land. 

We have no doubt that the petitioners could truthfully say that they 
were planning to cultivate at  least some portion of their small holdings, 
but we seriously question whether we can say i t  for them. At present 
the evidence does not bring the petition within the statute. 

I t  is unnecessary to deal with other objections to the trial. The de- 
murrer should have been sustained; the order to the contrary is 

Reversed. 

DEVIN, J., dissenting: I do not agree that the provisions of the cart- 
way statute should be so strictly construed as in this case apparently to 
defeat its remedial purpose. 

I n  Ford 2'. Manning, 152 N. C. 151, Justice Hoke said, "While many 
of the decisions are to the effect that these statutes, being in derogation 
of common right, should be strictly construed, and the petitioner required 
to bring himself clearly within the meaning of their terms, there is doubt 
if some of the dases have not gone too far in applying this principle of 
construction, and if it is not a more wholesome rule to construe the statute 
in a way to promote its principal and beneficent purpose." 

And in Gorham v. R. R., 158 K. C. 504 (511), Justice Allen adopted 
the above quoted language of Justice Hoke as expressing the proper basis 
for decision in the later case. Said he: "Following this view, we are of 
opinion that the petitioners have brought themselves within the language 
and spirit of the statutes by showing that there is no public road leading 
to their lands, and by offering evidence that the proposed cartway is 
necessary, reasonable, and just, and that the existence of the permissive 
way is not fatal to their demand." 

Here the petitioner, according to his evidence, had planned to build a 
home on land he had purchased, and had the lumber sawed, but was 
unable to haul the material for building the house to his premises from 
the Hilltop Road, t~~o- ten ths  of a mile away, except oTer a private way 
on defendant's land. The defendant had withdrawn permission to use 
the way for this purpose, and suggested that petitioner could either sell 
his land or "get an airplane.'' Plaintiff then instituted this action to 
obtain a cartway. 

The question largely litigated below was whether petitioner had an- 
other and longer permissive way available, but this was resolved by the 
jury in favor of the petitioner. Building on a tract of land a home, with 
those surroundings which are usuaI1y associated with a dwelling, would 
seem to carry necessarily the connotation of '(action preparatory" to the 
cultivation of land. G.S. 136-69. As was said in Brown v. Nobley,  192 
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N. C. 470 (474), "Home-owning in  the country should be encouraged i n  
every way-better homes, with convenient roads leading to them." 

I think the petitioner's evidence was sufficient to survive a nonsuit, and 
tha t  the verdict and judgment should be upheld. 

ROBERT M. JACOBS, EMPLOYEE, V. SAFIE MANUFACTURING COMPANY, 
EMPLOYER, AND LIBERTY MUTUAL IKSURANCE COMPANY, CARRIER. 

(Filed 15 December, 1948.) 

1. Master and Servant § 4GEmployer held not estopped from setting up 
defense that claim was not Aled within one year of accidents. 

The evidence tended to show that claim for compensation was not filed 
within one year of the accidents, that defendant's superintendent. in re- 
sponse to messages from claimant, promised to come see claimant, but 
failed to do so, and that claimant's sister, on a visit to the superintendent, 
was referred to a clerk to ascertain whether the accident had been re- 
ported, but that the superintendent was gone when she returned to his 
office. Held: The evidence does not show any representation by defendant 
that the accident had been reported, or any agreement, express or implied, 
that the bar of the statute would not be pleaded, and therefore defendant 
was not estopped from setting up the defense of the bar of the statute, and 
the finding of the Industrial Commission that the claim was barred is 
conclusive. G. S. 97-24. 

2. Master and Servant 8 55d- 
The findings of fact of the Industrial Commission are conclusive on 

appeal when supported by any competent evidence. 

APPEAL by plaintiff from Patton, Special Judge, a t  May Term, 1948, 
of RICHMOND. 

This is a proceeding for compensation under the provisions of the 
Nor th  Carolina Workmens' Compensation Act, for an  alleged injury by 
accident arising out of and in  the course of the employment of the plain- 
tiff by the defendant, Safie Manufacturing Company, on 13 August, 1945. 
The defendant Liberty Mutual Insurance Company was the insurance 
carrier of its codefendant a t  the time of the accident. The plaintiff, 
Robert M. Jacobs, hereinafter called "claimant," was employed in the 
card room of the defendant, Safie Manufacturing Company, on 1 3  Au- 
gust, 1945, and for sometime prior thereto. 

The  facts found by the hearing commissioner, and which are supported 
by the evidence, are briefly stated as follows: 

1. The claimant sustained an  in jury  by accident while working for 
the Safie Manufacturing Company, i n  June, 1945, while carrying a bag 
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of motes estimated to weigh from 150 to 200 pounds up a stairway, but 
had no disability following this accident. On the 13th or 14th of August, 
1945, while lifting a box of motes, the claimant felt a sharp pain in his 
back radiating up his shoulder blades. 

2. The claimant has been in  bed since 14 August, 1945, and has been 
,paralyzed since about 1 September, 1945, due to an epidural abscess, the 
cause of which is unknown, but was precipitated by the above accidents. 

3. Claimant was born 12 July, 1926, and was 18 years of age at  the 
time of his accident in June, 1945, and 19 years of age when he sustained 
a minor accident in August, 1945. 

4. The accidents were first definitely reported to the defendant em- 
ployer on 13 August, 1946; and no report on the Commission's Form 19 
was made by the employer to the Commission. 

5 .  The first notice of claim given to the Commission was forwarded 
by the claimant through his attorney, on 27 January, 1947, and received 
by the Commission on the following day. 

6. At  no time during the year immediately following these accidents 
was the claimant mentally incompetent, except for a short period of time 
following his operation. 

Upon the foregoing facts the hearing commissioner held as a matter 
of law that claimant's right to compensation is barred by G.S. 97-24, such 
claim not having been filed with the Industrial Commission within one 
year after the accidents. Claimant appealed to the Full Commission, 
and from an adverse ruling to the Superior Court. At the hearing below, 
the award of the Commission was affirmed, and claimant appealed to the 
Supreme Court. 

J o n e s  & Jones  for plaintif f .  
P ierce  & Blakeney  for defendants.  

DENNY, J. The claimant contends that by reason of the inequitable 
conduct of the defendant-employer, the defendants should be held to be 
estopped from setting up the defense that his claim was filed too late; 
that such conduct was responsible for the delay of more than one year in 
filing his claim. 

I t  must be conceded that unless the doctrine of equitable estoppel can 
be invoked by the claimant in this proceeding, he is not entitled to recover. 

The evidence tends to show that claimant sent two or three messages 
to the Superintendent of the Safie Manufacturing Company, requesting 
him to come to see him, and that he promised to do so, but never did. 
The sister of claimant had a conversation with defendant-employer's 
Superintendent in December, 1945, and be asked her what was wrong 
with her brother; she testified she told him he was hurt in the mill and 
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he referred her to  some lady to find out whether or  not she had any 
report of the accident; that  the lady informed her she had a report of an 
in jury  to the claimant's finger; that  when she went back to see the Super- 
intendent he had gone in the mill, and she did not see him again until 
she carried her brother in a rolling chair, to  the mill on 1 3  August, 1946. 

I t  does not appear that  the defendant-employer did anything to lull 
this claimant into believing that  his accident had been reported, as 
required by G.S. 97-22, or that  his claim would be filed with the Indus- 
trial Commission. Furthermore, there is no evidence of an  express or 
implied agreement on the part  of the employer, not to plead the provi- 
sions of G.S. 97-24 in  bar of any claim that  might be filed after the 
expiration of the time fixed therein. Wilson v. Clement Co., 207 N. C.  
541,177 S. E. 797; Lilly v. Belk Bros., 210 N .  C. 735, 188 S. E. 319. On 
the other hand, there is evidence to support the finding of fact by the 
Commission that  these accidents were not reported to the defendant- 
employer until 1 3  August, 1946, and to which finding there is no excep- 
tion. Such finding is conclusive on appeal. Creighton v. Snipes, 227 
N .  C. 90, 40 S. E. (2 )  612; Ruder v. Coaclz Co., 225 N .  C .  537, 35 S. E. 
(2)  609; Box c. Cramerfon Xills, 225 K. C. 580, 35 S. E. (2)  869; 
Brown 11. Carolina Aluminum Co., 224 K. C.  766, 32 S. E. ( 2 )  320; 
Hegler v. Cannon Mills, 224 S. C. 669, 31 S. E. ( 2 )  918. 

I n  view of the findings of fact by the Commission, and the failure to 
file a claim for compensation with the Industrial Commission within one 
year after claimant's accidents, the judgment below will be upheld. 
Whitted v. Palmer-Bee Co., 328 S. C.  447, 46 S. E. (2)  109;  Lineberry 
v. Mebane, 218 N .  C. 737, 1 2  S. E. (2 )  252; Winslow v. Carolim Con- 
ference Asso., 211 K. C.  571, 191 S. E. 403; Lilly v. Belk Bros., supra; 
Wilson v. Clement Co., supra. 

Affirmed. 

STATE r. JAMES CREECH. 

(Filed 7 January, 1919.) 
1 .  Criminal Law § 44- 

Defendant's motion for continuance was based upon the unpreparedness 
of certain expert witnesses to testify before consultation with a third, and 
the necessity for time to take depositions of two out-of-State witnesses. 
The solicitor disclosed that the third expert witness was available, and 
offered to permit defendant to introduce in evidence the written statement 
of the main out-of-State witness. Held: The motion for continuance was 
addressed to the sound discretion of the trial court, and the want of preju- 
dice in the denial of the motAon is apparent in this case in that the experts 
testified without suggestion of want of preparation and the statement of 
the out-of-State witness was admitted under the agreement. 
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2. Homicide § 20: Criminal Law § 3% 

I n  a prosecution for uxoricide, i t  is competent for the State to show 
defendant's conduct over the period of his married life, involving frequent 
quarrels, separations and ill-treatment of the deceased by the defendant 
during the times of defendant's periodic drunkenness, for the purpose of 
showing malice or a settled state of feeling inimical to the deceased. 

3. Same--Exclusion of testimony of one witness a s  t o  matter  amply estab- 
lished by witnesses for  both sides held not prejudicial. 

In  this prosecution for uxoricide, the State's evidence tended to show 
that  defendant treated his wife considerately and generously when sober, 
but that during the times of defendant's periodic drunkenness he was 
guilty of cruelty and harshness toward her. The defendant introduced 
testimony of his good treatment of his wife when sober. The court ex- 
cluded testimony on cross-examination of one of the State's witnesses as  to 
defendant's good treatment of his a-ife on certain occasions, stating in 
effect, in response to  interrogation by defendant's counsel, that  defendant 
could not show considerate conduct to rebut the State's evidence of ill-will. 
Held: While the evidence was competent, its exclusion is not held for preju- 
dicial error, since the fact was amply established by the testimony of wit- 
nesses for both the State and defendant, and the ruling of the trial court 
was apparently to prevent defendant from belaboring a matter which was 
conceded or really not disputed. 

4. Criminal Law § 8l& 

The burden is upon appellant not only to show error but also that  the 
error injuriously and prejudicially affected his cause, as  the presumption 
is against him. 

5. Oriminal Law 5 42c- 
I t  is competent for the prosecution to disclose by cross-examination of 

defendant's expert witness that defendant paid him to testify in order to 
test the bias or partiality of the witness. 

6. Criminal Law § 31h- 

Where defendant's witness testifies as  to defendant's mental incapacity 
due to habitual drunkenness, i t  is competent for the State on cross-exami- 
nation to inquire as  to defendant's extensive business activities in order to 
show defendant's mental capacity despite his use of intoxicants. 

7. Homicide § 17- 

In  a prosecution 'for uxoricide. evidence that defendant had been twice 
married and twice divorced before his marriage to deceased, is irrelevant 
to the issue and incompetent, but its admission in the present case, where 
defendant was tried by a jury selected from the county where he had lived 
from boyhood and which doubtless lrnew defendant's entire career, i s  held 
a harmless inadvertence. 

8. Criminal Law 5 28- 

Defendant enters upon a trial with the common law presumption of inno- 
cence in his favor, and upon his plea of not guilty, the burden is upon the 
State to  establish his guilt beyond a reasonable doubt. 
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9. Homicide !j I&- 
Where, in  a prosecution for first degree murder, defendant does not 

admit the killing nor take the witness stand, the burden is  upon the State 
to establish each element of the offense beyond a reasonable doubt, which 
i t  may do by establishing an intentional killing with a deadly weapon with 
further evidence that  the killing was premeditated and deliberate. 

10. Homicide !j 27& 

The failure of the court, in a single instance, to charge that the killing 
with a deadly weapon must be intentional in order to raise the presump- 
tion of malice will not be held for reversible error when in other portions 
of the charge the rule is correctly stated and the lapsus lingua? is corrected 
by the court before concluding the instructions. 

11. Criminal Law § 5c : Homicide § 16- 

A defendant is presumed sane, and the burden is upon him to show to 
the satisfaction of the jury the affirmative defense of insanity, or drunken- 
ness to an extent which renders him mentally incompetent. 

12. Criminal Law 5 SIC (1)- 

Defendant's exceptions, even considered in their totality, he ld  not to 
disclose prejudicial error in this prosecution for murder in the first degree, 
in view of the fact that the record as  a whole discloses defendant's stubborn 
purpose to kill deceased and an immediate consciousness of wrong which 
prompted him to surrender to the sheriff. 

13. Criminal Law § 5a- 
The test of mental responsibility for crime is the ability to distinguish 

between right and n7rong a t  the time and in resmct to the matter under 
investigation. 

BARNHILL, J., dissenting. 
ERVIN, J., concurring in dissent. 

APPEAL b y  defendant f r o m  Williams, J., August  Term, 1948, of 
JOHNSTON. 

Crimina l  prosecution 011 indictment charging the defendant with the  
murder  of his  wife, Mat t ie  Creech. 

T h e  record discloses t h a t  on 28 J u l y ,  1948, around the hour  of mid- 
night,  t h e  defendant shot and  killed his wife with a double-barrel shotgun 
i n  the  home of a neighbor, where she had  gone and was s taying tempo- 
ra r i ly  as  a result of a quarrel  with the  defendant on the  1 6 t h  of the same 
month.  T h e  scene of the homicide was i n  the  Brogden section of Johnston 
County  about  a quar te r  of a mile  f r o m  the  defendant's home. 

T h e  August  T e r m  of Johnston Superior  Cour t  convened on  1 6  August, 
1948, and  the  grand  ju ry  returned a t rue  bill against the  defendant on the  
first d a y  of the  term. Arraignment  was h a d  and  plea entered on t h e  
same day, and  the  defendant moved f o r  a continuance on the  ground t h a t  
he  h a d  not  h a d  sufficient t ime to prepare his defense. Affidavits a n d  
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exhibits were submitted, and the solicitor agreed, upon request, to aid in 
the production of the witnesses for the defendant, or to admit the exhibits 
as their sworn testimony and the truth of the statements contained 
therein. The motion was thereupon overruled, a special venire was 
ordered, and the case was set for hearing on the following morning. 
Exception. 

THE STATE'S EVIDENCE. 

I n  assuming the burden of establishing the crime as charged, the prose- 
cution offered evidence tending to show that Mrs. Elsie Mae Creech (with 
whom the defendant's wife was then staying temporarily) took the defend- 
ant's wife to Durham on Tuesday night, July  27, so that she might enter 
Duke Hospital for an examination on the following morning. This was 
done and they returned home late that evening. At about 11 :00 p.m., the 
defendant appeared at  the home of Elsie Mae Creech, and after being 
invited in with a cordial salutation, he stepped into the hall and said: 
"Elsie Mae, what did they find wrong with Mattie today?" He was 
informed that X-rays were taken and she would get the reports later. 
About that time the defendant's wife came up and he asked her the same 
question. Elsie Mae Creech then asked the defendant and his wife to go 
into the living room, which they did. She followed in a few minutes and 
the defendant remarked, ('I have some whiskey out there in the car if 
you girls would like to have a drink." They both declined. He then 
said: "Well, I have got some peaches out there, would you like to have 
some of them?" Up to this point the defendant appeared to be normal 
and in possession of his normal faculties. After some conversation about 
the peaches, he stood up and said, "There is no use beating around the 
bush any longer," and looking at  his wife he inquired, '(Are you planning 
to go back home or not?" She replied that "she was not planning to"; 
whereupon he became angry, used some profanity, and said a lawyer 
would see her in  the morning. He  then left, got in his car, and drove off. 

I n  about ten minutes the defendant returned with a shotgun, threaten- 
ing to kill everybody in the house. Johnnie Grimes, who, with his family, 
lived in a part of the house, grappled with the defendant in the hall and 
tried to take the gun away from him, but was unable to do so. Vhile this 
was taking place, the other occupants of the house went into an adjoining 
bedroom. All the lights in the house were on, except in this bedroom. 
Johnnie Grimes then jumped back through the door into the bedroom, 
and he, Elsie Mae and Mattie pushed against the door to keep the defend- 
ant from entering. After pushing the door four or five times, the defend- 
ant fired through the panel of the door and struck his wife u-ho slumped 
down to the floor. The defendant then began to push the door anew, and 
Johnnie Grimes advised the others to flee for safety. This they did, 
hiding in the weeds outside and under the house. The defendant soon 
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came out and Elsie Mae Creech heard him say, "I especially wanted to 
kill Mattie and Elsie Mae." Pretty soon the defendant returned to the 
house, entered the room where his wife lay, took aim and shot the top of 
her head off. H e  then went out on the back porch, set the gun down in 
the corner, and called Johnnie Grimes to come and take him to the sheriff. 
I n  a few minutes the defendant's car was heard to start up, and go off in 
the direction of Smithfield. 

Mary Edna Grimes, age 13, who had sought safety by hiding in the 
edge of the adjacent woods, saw the defendant get in his car. She says, 
('He reached towards the glove compartment, took out a bottle and turned 
i t  up to his head. . . . He must have taken more than one drink as he 
kept i t  up there and took it down and then got another. He  drove off 
towards Smithfield." 

Sometime between 12 and 1 :00 a.m. the defendant appeared at the 
sheriff's office and gave himself up to Deputy Sheriff Lester Hales. After 
inquiring for the sheriff, the defendant said: "Well I just as well tell 
you: I blowed her damn brains out. . . . I killed Nattie. This damn 
Duke Hospital, I have stood it as long as I can and I blowed her damn 
brains out." The defendant turned over to the officer his pocketknife and 
$427 in money which he had on his person. He counted the money in the 
presence of the officer. His count mas accurate. The jailer said the 
defendant "looked like a crazy man; drunk and crazy too." Cross-exam- 
ination : "I did not hear him speak but once. He said, 'I am as crazy as 
hell.' " The officers then went to make an investigation. They located 
the gun at the house; and on the front seat of the defendant's car they 
found a bottle with some whiskey in it. These mere offered in evidence. 

The prosecution offered Jack Gardner as a witness, who testified that 
the defendant came to his filling station between 9 and 10 o'clock on the 
evening of the homicide. He was there an hour or more, during which 
time he took two or three drinks. He said he had been to Pinehurst and 
had called his wife from there at Duke Hospital but the nurse would not 
let him speak to her. He  remarked that "he wished she was dead ; wished 
he could wake up in the morning and hear that she was dead, that r~ould 
be the sweetest music he had ever heard." When he left the filling sta- 
tion, '(he could walk all right; perfectly all right; and talked all right. 
He  drove his car away." There was a basket of peaches and a double- 
barrel shotgun in the back of the defendant's car. 

The defendant refrained from going on the witness stand, but offered 
evidence intended to satisfy the jury of his mental debility or insanity 
at  the time of the homicide. 

On Wednesday, July 21, the defendant took a motor trip to Valdosta, 
Ga. He picked up a young man in Lumberton, a hitch-hiker, and took 
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him along for company and to help with the driving. The defendant got 
r e ry  drunk on this trip. On hie way back he spent two days and two 
nights in a hospital a t  Savannah, Ga. Dr. John G. Sharpley, of the 
Hospital, certified tha t  when the defendant came there on the 22nd, he 
showed symptoms of "chronic alcoholism . . . and some mental confu- 
sion. . . . H e  was discharged on Ju ly  24th, his nervousness had ceased 
and he seemed to be in  very excellent spirits. H e  showed no signs of 
mental aberration." 

The defendant offered a number of witnesses who testified that  he was 
'(heavily under the influence" on the night preceding and during the day 
of the homicide. And further that  the defendant and his wife got along 
all right, except when he was drinking; that  drink was the cause of their 
several separations. 

Millard Parrish and Mrs. Cassie Lee testified that  they drove past the 
home of Elsie Mae Creech on the night of Ju ly  28, between 11 :30 and 
12 o'clock, and within a short distance their car flashed against a n  auto- 
mobile which had "slid off the road and into the edge of the woods on the 
left side." They ran  by, but stopped a t  the first side road to go back and 
render assistance. Before they could turn round and while looking for a 
flashlight, the defendant appeared on the right-hand side of their ear and 
got i n  the front seat. H e  Tras wet and looked like he was drunk. H e  said 
he wanted to go to the sheriff's office; that  he had killed his wife. Later 
he said he wanted to stop and tell his father and mother what had hap- 
pened. Pre t ty  soon, he slumped over as if he were dozing. When they 
reached the father's house, the defendant got out of the car and went u p  
the steps and had a conversation with his father and mother. They then 
took the defendant to the sheriff's office. 

On  the next day, Dr. Vatson Vhar ton  saw the defendant, said he 
appeared to be har ing  a "hang-over" from being drunk. H e  took a 
specimen of his blood a t  about 12  :20 p.m. and sent i t  to Dr.  Haywood 
Taylor a t  Duke Vniversity for examination and laboratory analysis. 
Dr .  Wharton gave i t  as his opinion that "12 hours prior to m y  examina- 
tion he was not in condition, by reason of drunkenness, to understand and 
weigh the nature and consequences of his acts." 

Dr.  Taylor testified that  the specimen of blood "contained alcohol to 
the extent of . I4  per cent." H e  gave it as his opinion that  if the specimen 
had been taken 1 2  or 13 hours earlier, i t  would have shown an alcoholic 
content of from .25 to .3 per cent; and that  a person with that  percentage 
of alcoholic concentration "mould not be capable of forming a deliberate 
and premeditated intent to kill and know the consequences of it." 

Dr .  J. F. Owen, a psychiatrist of Raleigh, testified that  in consequence 
of a telephone call from one of defendant's counsel around 10 o'clock on 
the morning of Ju ly  29th) he went to Smithfield a t  about 3 :00 p.m. that  
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day and saw the defendant for a couple of hours. He  returned later on 
August 2nd and spent a half-hour with him. I n  all, he saw the defendant 
three times before the trial. He gave i t  as his opiinon that "the defend- 
ant was not in a mental condition to think out beforehand what he in- 
tended to do and to weigh and understand the nature and consequences 
of his acts on the night of July 28th." 

Mr. and Mrs. J. Rufus Creech, father and mother of the defendant, 
testified that when the defendant came to tell them of the killing he was 
not himself, "he wasn't natural . . . he wasn't right. . . . The expres- 
sion in his eyes was awful . . . just like a wild man. . . . He had a wild, 
crazy look. . . . He didn't even look like himself." 

Verdict: Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

J .  M. Broughton, Wm. R. Wellons, G. A. Martin, Norman C. Shepard, 
and Larry F. Wood for defendant. 

STACY, C. J., after stating the facts as above: We are here confronted 
with (1) the ruling on the motion for a continuance, (2) objections to 
admissions and exclusions of evidence, and ( 3 )  exceptions to the charge. 

I. Motion for continuance: I n  support of the motion for a continu- 
ance, counsel for defendant submitted affidavits from Doctors J. F. Owen 
and Watson Wharton, each affirming his unpreparedness to give expert 
testimony in the case without first conferring with Dr. Haywood Taylor, 
toxicologist at  Duke University, to whom a specimen of defendant's blood 
had been sent for examination and laboratory analysis. I t  was made to 
appear that Dr. Taylor was then at  Nyrtle Beach, S. C., on vacation and 
was not expected to return before 7 September. 

I n  addition, it was asserted that Dr. John G. Sharpley and his nurse, 
Mrs. Rebecca Weathers, who had attended the defendant at a hospital in 
Savannah, Ga., on 22 July, 1948, were material witnesses and could not 
be reached by subpoena, and that counsel had arranged to take their 
depositions on 21 August for use in the trial of the cause. 

I n  reply, the solicitor stated that Dr. Haywood Taylor was then at  
nearby Nyrtle Beach, and had advised defense counsel by letter that he 
would be available at  any time, upon request. The solicitor further 
stated that he had procured a written statement from Dr. John G. 
Sharpley showing the defendant's condition when he was in the hospital 
a t  Savannah; that he would turn this statement over to counsel for 
defendant and allow them to offer it in evidence as the sworn testimony 
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of both Dr. Sharpley and his nurse, and that he would admit the facts 
therein stated to be true. I t  was also asserted that when counsel for 
defendant gave notice of their intention to take the depositions of these 
witnesses, the solicitor offered to waive the time and take the depositions 
immediately or without delay, and notified counsel that he would press 
for trial a t  the August Term. 

Finally, the solicitor and counsel for the private prosecution stated 
that they could, with some effort, secure the presence of each of the wit- 
nesses for the defendant, and would do so upon request if counsel for 
defendant were unable to prevail upon them to appear a t  the trial. 

There was no affidavit by defense counsel that they had not had time 
to prepare for trial. 

Upon this showing the ruling on the motion for a continuance was a 
matter resting in the sound discretion of the trial court. S. v. Gibson, 
ante, 497; S. v. Strickland, ante, 201; S. v. Rising, 223 N. C.  747, 28 
S. E. (2)  221; 8. v. Wellnzon, 222 N. C. 215, 22 S. E. (2) 437; S. v. 
Allen, 222 N. C. 145, 22 S. E .  (2)  233; S. v. Godwin, 216 N.  C. 49, 
3 S. E .  (2)  347; S. v. Lea, 203 N. C. 13, 164 S. E .  737. I t  is not seri- 
ously contended that any constitutional right belonging to the defendant 
was infringed in  disposing of the matter. S. v. Farrell, 223 N. C. 321, 
26 S. E. (2) 322; 8. v. Wkitjield, 206 N. C. 696, 175 S. E. 93; S. v. Ross, 
193 N. C. 25, 136 S. E. 193. Indeed, the record negatives any suggestion 
of want of due process or unconstitutionality. Franklin v. South Caro- 
lina, 218 U .  S .  161, 54 L. Ed. 980; Minder v. Georgia, 183 U. S. 559, 
46 L. Ed. 328. 

I n  justification of the ruling, it may be noted that Dr. Taylor, whose 
presence was desired by the defendant, appeared a t  the trial and was used 
as a witness, and both Doctors Owen and Wharton gave expert testimony 
in the case without any suggestion of unpreparedness due to lack of time 
or want of preparation. Then, too, Doctor Sharpleg's statement was 
offered in evidence by the defendant under agreement with the solicitor 
that i t  would be accepted as true. Thus the defendant had the benefit 
of the testimony of all of his witnesses. No hurtful error has been made 
to appear in respect of the ruling. The exception is not sustained. 

11. Exceptions to admissions and exclusions of evidence: While the 
defendant entered a large number of exceptions to admissions and exclu- 
sions of evidence, only four or five questions arising thereon need pres- 
ently engage our attention. Many of the evidentiary exceptions seem to 
have been taken out of the abundance of caution. I n  a number of in- 
stances, the record fails to disclose what the excluded evidence would have 
been, and several objections seem to have been sustained on the ground 
of repetitiveness. 

1. The defendant was 37 years old, a rnember of a ~rominen t  family, 
weighed about 185 or 190 pounds, well educated and had considerable 
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business interests. The deceased was 28 years old, weighed about 100 
pounds, and had been married to the defendant eight years. The State 
was allowed to show frequent quarrels, separations, reconciliations and 
ill-treatment of the deceased by the defendant throughout most of their 
married life. The main cause of all this was the defendant's excessive 
use of intoxicating liquors. When sober, his domestic relations were 
reasonably harmonious. I n  other words, the prosecution was allowed t o  
paint the defendant before the jury as "not the man that  God made, but 
the man that  liquor marred." 

The defendant contends that  the court erred in allowing the prosecu- 
tion to  go back over his entire married life with the deceased, and thus 
bring before the jury his general conduct and character to speak against 
him, when he had neither gone upon the witness stand nor put  his char- 
acter in issue. This evidence was competent as tending to show malice 
011 the part  of the defendant or a settled state of feeling inimical to the 
deceased, and the decisions so hold. 8. v. Allen, 222 N .  C. 145, 22 S. E. 
( 2 )  233; S. v. Goss, 201 X. C.  373, 160 S. E. 357; 8. v. Rincaid,  183 
N. C. 709, 110 S. E. 612; S. 2). Langford,  44 K. C.  436; 8. c. Rash, 34 
K. C. 383; 40 C. J. S. 1159. The exception is not sustained. 

2. The prosecution sought to show by 11. F. Courie, hotel operator a t  
Morehead City, that  in 1944, the defendant and his x i f e  spent a week a t  
the beach and fell to quarreling while on their vacation. On cross-exam- 
ination, the witness stated: "They had been there two or thr.ee times 
before and seemed to be getting along all right." Then this question : 
"He gave her every consideration and comfort ?" Objection ; sustained ; 
exception. 

A t  this point, counsel for defendant made inquiry as follows: "Nay I 
inquire if i t  is permissible for the State to s h o ~  ill-will on the part of 
James Creech towards his wife and not permissible for us to show by 
evidence that  he exhibited good-will towards her 2" The court : "Yes." 

I n  the light of the record i t  is not altogether clear as to just v h a t  was 
intended by the court's reply. On numerous occasions, prior and subse- 
quent to the inquiry and response, the defendant mas allowed to show 
that, except when drinking, he was kind, considerate and attentive to his 
rrife's wishes and needs, slid that  they got along very well together. 

Of course, if the court intended to say, and did say, as the defendant 
contends the answer means, i e . ,  that  the defendant was not permitted to 
show want of ill-will by evidence of kind treatment, then the response was 
infelicitous. 40 C. J. S. 1160. However, conceding its infelicity, i t  does 
not appear that  harmful consequences resulted therefrom. I t  mas abun- 
dantly established by witnesses on both sides that  the disquietude of the 
defendant's home came only from the curse of strong drink and tippling. 
S. v. Capps, 134 N. C. 622, 46 S. E. 730; S. v. Johnson, 48 h'. C. 266. 
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Indeed, Leonard Woodall, brother of the deceased and a witness for the 
prosecution, said on cross-examination: "The defendant provided a nice 
home and furnished i t  well. . . . H e  showed every affection towards m y  
sister and gave her practically everything a man of his means could give." 

I t  is not enough to show error in the trial of a cause. T o  prevail on 
appeal, i t  must be made to appear that  the appellant's rights have been 
injuriously and prejudicially affected. S. 2.. Bed, 199 N .  C. 278, 154 
S. E. 604. The party alleging error, "not only has the laboring oar, but 
the tide is also against him. Er ro r  must be shom-n; i t  will not be pre- 
sumed." Cole V .  R. R., 211 N. C. 591, 191 S. E. 353. This burden does 
not seem to  have been successfully carried i n  respect of the instant excep- 
tion. Indeed, the defendant's generous treatment of his wife when sober, 
was attested by the State's own witnesses, and no doubt the trial court 
thought the defendant was only belaboring a matter which was conceded 
or really not disputed. Without approving the ruling, we do not sustain 
the exception, as no baneful consequence has been made to appear. 

3. The defendant sought to show by Dr.  J. F. Owen, a psychiatrist, 
that  a t  the time of the homicide he was not capable of forming a deliber- 
a te  and premeditated purpose to gill, with appreciation and understand- 
ing  of what he was doing. On cross-examination, the prosecution was 
allowed to ask the witness whether he was being paid to testify for the 
defendant. His  answer was that  he  made no statement about testifying, 
but that  he charged the defendant $500, and that  he would not hare  been 
there if he had not been paid. "Q. So, you merely came here in  the 
capacity of a paid employee and a paid witness for the defendant?" A. 
'(Yes, sir." Objection; overruled; exception. This examination was 
permissible to  test the bias or partiality of the witness towards the par ty  
by  whom he was called or introduced. Johnson v. R. R., 163 X. C. 431, 
79 S. E. 690; S. v. Becrl, supra; Wigmore on Evidence (3d Ed.), Sec. 961. 
The  exception is not sustained. 

4. The defendant called his father as a xitness to testify concerning 
his mental condition shortly after the homicide when the defendant 
stopped to inform him of the killing; also to tell, in a general way, to  
what extent the defendant had been drinking lately and the effect i t  had 
had upon his mind. On cross-examination, the prosecution was allowed 
to inquire into the defendant's business activities, the extent of his farm- 
ing  operations, his management of a large tobacco warehouse in Smith- 
field, etc. Objection; overruled; exception. This examination was per- 
missible to show the defendant's mental capacity despite his use of intoxi- 
cants. The  exception is not sustained. 

The prosecution was also allowed to show by the cross-examination of 
this witness that  the defendant had been twice married and twice divorced 
before his marriage to the deceased. Objection ; overruled ; exception. 
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I t  must be conceded that the admission of this evidence was an inad- 
vertence. I t  was neither relevant nor material to the charge upon which 
the defendant was being tried. I t  was incompetent, but its prejudicial 
effect is without support or confirmation on the record. S. v. Perry, 226 
N. C .  530, 39 S. E. (2) 460. Cf. Lasater v. State (Tex. Crim. App.), 
227 S. W. 949. The defendant was being tried in the county where he had 
lived from boyhood. He  was well known, and no doubt the jury was 
acquainted with his entire career. Nevertheless, disregarding the com- 
mon knowledge of the community, the admission of this evidence does not 
appear to have had any appreciable effect on the verdict. "Admittedly, 
such evidence was incompetent, though not prejudicial." Payne 2.. Corn., 
255 Ky. 533, 75 S. W. (2) 14. I t  is not enough for the appellant to show 
error, and no more. He must make i t  appear that he was prejudiced 
thereby. S. v. Perry, supra; S. v. King, 225 N. C. 236, 34 S. E. (2) 3. 
The ruling is disapproved, but the exception is not sustained for the 
reason that only a harmless inadvertence has been made manifest. 

111. Exceptions t o  the charge: The defendant entered upon the trial 
with the common-law presumption of innocence in his favor and with the 
burden on the prosecution to establish his guilt beyond a reasonable doubt. 
S. v. Singleton, 183 N.  C. 738, 110 S. E. 846. His  plea of traverse put 
his guilt in issue. S. v. Hctrvey, 228 11'. C. 62, 44 S. E. (2) 472. On the 
trial he neither admitted the killing, nor did he take the witness stand. 
I t  was therefore incumbent upon the prosecution to make out the case in 
all of its elements or to establish the guilt of the defendant beyond a 
reasonable doubt. S. v. Grass, 223 N .  C. 31, 25 S. E. (2) 193. This, the 
prosecution proceeded to do by first establishing an intentional killing 
with a deadly weapon. Then evidence was offered tending to show pre- 
meditation and deliberation, which, with the presumptions arising from 
an intentional killing with a deadly weapon, was sufficient to establish 
the crime of murder in the first degree. 15'. v. Floyd, 226 N .  C.  571, 39 
S. E. (2) 598; S. v. Narris, 223 N. C. 697, 28 S. E. (2) 232; 8. 5.  Evans, 
198 K. C. 82, 150 S. E. 678. 

I n  this connection there is one exception directed to a portion of the 
charge which deserves immediate attention. I n  a single instance, touch- 
ing the question of presumptions, the court instructed the jury that, "If 
the State has satisfied you beyond a reasonable doubt that the defendant 
killed the deceased with a deadly weapon, as I have said, the law presumes 
that i t  was done with malice, . . . and (if)  you find beyond a reasonable 
doubt that the defendant intentionally killed the deceased with malice, it 
would be your duty to return a verdict of guilty of murder in the second 
degree, subject to the instructions that wiII be hereafter giren you as to 
responsibility or mental capacity." 

The criticism of this instruction is that the presumption of malice was 
made to rest on the killing of the deceased by the defendant with a deadly 
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weapon without regard to whether the killing was intentional. S. v. 
McNeill, ante, 377; S. v. Snead, 228 N, C. 37, 44 S. E. (2) 359; S. v. 
Childress, 228 N .  C. 208, 45 S. E. (2) 42; S. v. Debnam, 222 N .  C. 266, 
22 S. E .(2) 562. The exception is untenable because on several previous 
occasions the court had stated the presumption could arise only from an 
intentional killing with a deadly weapon, and the expression, "as I have 
said," refers to these previous instances. Moreover, before concluding 
the instruction the lapsus lingua was corrected. S. v. Davis, 223 N .  C.  
381, 26 S. E. (2)  869; S. v. Utley, 223 N .  C .  39, 25 S. E. (2)  195. The 
exception is not sustained. 

The real debate, however, was over the defendant's contention, based on 
evidence offered and elicited by him, that he was in such a state of mentaI 
confusion, superinduced by chronic alcoholism, as not only to render him 
incapable of premeditation and deliberation, but also to deprive him of 
any moral perception or legal responsibility for his acts. 

I n  submitting this phase of the case to the jury, the trial court followed 
closely the adjudications on the subject, especially the case of S. v. Mur- 
phy, 157 N.  C. 614, 72 S. E. 1075, which he evidently had before him 
when charging the jury. The court's instructions also reveal an acquaint- 
ance and familiarity with and a flavoring of the following cases: S. v. 
Hairston, 222 N. C. 455, 23 S. E. (2) 885; S. v. Cureton, 218 N. C. 491, 
11 S. E. (2) 469 ; S. v. Alston, 215 N .  C. 713, 3 S. E. (2) 11 ; S. v. Bracy, 
215 N. C. 248, 1 S. E. (2) 891; S.  v. Edwards, 211 N. C. 555, 191 S. E. 
1; S. v. Alston, 210 N.  C. 258, 186 S. E. 354; S. v. Walker, 193 N .  C. 
489,137 S. E. 429; S. v. Ross, 193 N.  C. 25,136 S. E. 193; 5. v. English, 
164 N. C. 497, 80 S. E. 72; S. v. Shelton, 164 N. C. 513, 79 S. E. 883; 
S.  v. Allen, 186 N .  C. 302, 119 S. E. 504; S. a. Hancock, 151 N. C. 699, 
66 S. E. 137; S. v. Xale, 124 N. C. 816, 32 S. E. 892. Indeed, some of the 
instructions are couched in the very language of the decisions. 

I t  is the law of this jurisdiction that an affirmative defense, e.g., drunk- 
enness or insanity, which partakes of the nature of a plea of confession 
and avoidance, is to be satisfactorily proved by the defendant unless i t  
arise out of the evidence produced against him. 8. v. Swink, ante, 123; 
S. v. Hammonds, 216 N. C. 67, 3 S. E. (2) 439; S. 11. Alston, 214 N .  C. 
93,197 S. E. 719; S. v. Keever, 177 N .  C. 114, 97 S. E. 727; S. v. Gmton, 
28 N. C. 178. The onus of showing "justification, excuse or mitigation," 
to the satisfaction of the jury, is on the defendant. S. v. Willis, 63 N .  C. 
26; 5. v. Carland, 90 N.  C. 668; S. v. Brittain, 89 N .  C. 481; 8. v. Ellick, 
60 N.  C. 456 (see note to this case in 3 Anno. Ed.). "Matters in extenu- 
ation and excuse, or of discharge by reason of insanity," are for the 
defendant. S. I ) .  Jones, 191 N. C. 753, 133 S. E. 81. "All matters of 
excuse or mitigation devolve upon the prisoner." S. v. Rollins, 113 N. C. 
722,18 S. E. 394. 
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Speaking to the question in 8. v. Foster, 172 N .  C. 960, 90 S. E. 785, 
Walker, J., delivering the opinion of the Court, said : "That the burden is 
upon the prisoner to satisfy the jury by proof of any matters of justifica- 
tion, excuse, or mitigation has been too long settled to be now questioned. 
The jury were instructed that  the burden was upon the State to  establish 
beyond a reasonable doubt that  the prisoner killed the deceased with pre- 
meditation and deliberation. The charge was correct and in accordance 
with the authorities." 

Finally the whole matter in respect of the burden of proof and the 
burden of satisfaction, where insanity or mental debility is interposed as a 
defense, is thoroughly discussed in the case of S. v. Harris, 223 N .  C. 697, 
28 S. E. (2 )  232, and i t  would only be a work of supererogation to restate 
it here. The presumption that  the accused was sane and responsible for 
his acts persists until the contrary is shown to the satisfaction of the jury. 
Therefore, if the jury are left in doubt as to the sanity or responsibility 
of the accused, the presumption prevails. S. c. Smith, 77 N. C. 488. 

As a dernier ressort the defendant says that  while no one of his excep- 
tions, standing alone, may be sufficient to  xo rk  a new trial, nevertheless 
taken in their totality, they make it quite clear that  the scales of justice 
were weighted against him, S. v. Hart, 136 X. C.  582, 120 S. E. 345, and 
that  in no event should a case of this importance be upheld on the doctrine 
of harmless error. 

The position might prevail but for the conduct and declarations of the 
defendant on the night of the homicide which clearly revealed his stub- 
born purpose and unbending will to kill the deceased, even over the efforts 
of those in the house to protect her, an? an  immediate consciousness of 
wrong which prompted the defendant to seek the sheriff's office, knowing 
full well that  as between himself and the officers i t  was only a question as 
to who would make the call first. At  any rate, these are the overshadow- 
ing facts of the record, and the jury has found them to be true. Not until 
the defendant reached the jail did he make any self-serving declaration. 
H e  then, for the first time, said to the jailer, "I am as crazy as hell." 
This was his last comment on the subject so far  as the record discloses. 

True  i t  is, that the atrocity of the defendant's conduct was a circum- 
stance from which opposite conclusions were sought to be drawn; the one 
that  i t  exhibited a mind fatally bent on mischief; the other that  it re- 
vealed a diseased intellect. The jury attributed i t  to the former. 

The test of responsibility is the capacity to distinguish between right 
and wrong a t  the time and in respect of the matter under investigation. 
8. u. Potfs, 100 N. C.  457, 6 S. E. 656; AS'. v. Brandon, 53 X. C.  463. H e  
who knows the right and still the wrong pursues is amenable to the crim- 
inal law. S. v. Jenkins, 208 N.  C .  740, 182 S. E. 324. On the other 
hand, if "the accused should be in such a state of mental disease as not 
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to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing wrong," the law does not hold 
him accountable for his acts, for guilt arises from volition, and not from a 
diseased mind. 8. v. Haywood, 61 N. C. 376. 

We are aware of the criticism of this standard by some psychiatrists 
and others. Still, the critics have offered nothing better. I t  has the 
merit of being well established, practical and so plain "that he may run 
that readeth it." Hab. 2 :2. Moreover, it should be remembered that the 
criminal law applies equally to all sorts and conditions of people. I t  
ought to be sufficiently clear to be understood by the ordinary citizen. 

The conclusion is reached that no reversible error has been made to 
appear. Hence, the verdict and judgment will be upheld. 

No error. 

BARNHILL, J., dissenting: Error in the trial below is conceded. The - 
majority are of the opinion the errors committed are not of sufficient 
moment to require a new trial. I regret to find myself in disagreement. 
Yet. after careful study of the record I am forced to the conclusion that 
the errors to which reference is made in the majority opinion, as well as 
others not mentioned, were sufficiently prejudicial to the defendant to 
require a new trial. 

The testimony in the case presents this picture: 
The defendant, a man about thirty-seven years of age, is addicted to 

the use of liquor. At times he would get on a spree. He was then dis- 
agreeable, quickly irritated, and rough in manner and conduct, abusing 
and assaulting his wife. She would leave him and return after he sobered 
up. While they were separated their relations seemed to be pleasant. 
She would go to his house, and he would visit the home in which she was 
staying, and they consulted each other about matters of mutual interest. 
They separated for the last time sometime prior to the homicide. During 
the week preceding the homicide, he went to Georgia. Before leaving, 
he sent her $100, gave her the name of the hotel at which he would stop, 
and told her to get in touch with him if she needed him. When he - 
returned, he learned she had gone to Duke, and he called to inquire about 
her condition. When told she was at  Duke, he said that if she was sick 
he hoped she would get well, and also said, as a part of the same state- 
ment, that he wished that she was dead, wished that he could wake up in 
the kerning and hear that she was dead, that that would be the sweetest 
music he had ever heard. He had been drinking at the time. 

On the night of the homicide he went to the home where she was stay- 
ing and talked to her and the members of the household in a pleasant 
manner. He  and deceased discussed her trip to Duke, and she told him 
about the X-ray photographs which were taken. He offered those present 
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some whisky and some peaches. When he got ready to leave, he asked 
her if she was going with him. When she said no, he flew into a rage 
and told her she could see his lawyer the next day. H e  left, drank more 
liquor, and returned. When he entered the house he had his gun, which 
he usually carried in his car, with him. The members of the family 
went into the middle bedroom, and Mrs. Elsie Mae Creech, Johnnie 
Grimes, and the deceased held the door to keep him from entering. The 
deceased was cGouched down low with the right side of her head and her 
right shoulder against the middle of the door. He  tried several times to 
shove the door open. Failing in that, he fired through the door. The 
load of shot struck the deceased in the right side of her head, scattering 
blood on the door, on Mrs. Elsie Creech, on the floor, and on the bed to 
the rear. Deceased immediately slumped down on the floor and never 
moved. Later she was examined by Johnnie Grimes. Her body was then 
lifeless. '(1 would say she was dead." 

After the first shot was fired, the family ran out. Defendant went on 
the back porch and called Johnnie Grimes several times. He  also went 
out in the back yard. H e  then, some minutes later, went into the room 
where the body was lying, turned on the light, pointed his gun in the 
direction of the body and fired. Whether this load struck the body of 
deceased is not made to appear. He  then left and later surrendered to the 
sheriff. 

The homicide was committed on the night of July 28. The defendant, 
on August 11, in a preliminary hearing, was committed to jail without 
bond. The defendant promptly served notice of intention to take the 
depositions of out-of-state witnesses, the hearing being set for August 21. 
On the morning of August 18, about noon, the Grand J u r y  returned a true 
bill. The court thereupon, of its own motion, ordered a special venire of 
250 men to be drawn from the body of the citizenship of the county and 
set the trial for hearing on the following morning at  9 :30, at  which time 
the defendant was put on trial for his life. 

The criminal law should be promptly and efficiently enforced. This 
applies with particular force when a crime such as the one portrayed by 
this record is committed. The slaying was inexcusable and the defendant 
should be punished according to the degree of the crime he committed. 
For him I hold no brief. But the law itself demands that the life of a 
citizen shall not be exacted for a crime until he has first been convicted 
in a trial as fair and free from error as it is humanly possible to make it. 
S. v. Howell ,  218 N. C. 280, 10 S. E .  (2) 815. Being convinced, as I am, 
that the defendant has not been accorded that type of trial, but that 
instead the able and conscientious judge who presided inadvertently com- 
mitted errors during the trial which of necessity must have influenced the 
verdict of the jury, I am compelled to register my dissent and to state, 
as briefly as I can, the reasons which prompt me to do so. 
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Much could be said about the disposition of the motion for continuance. 
The defendant was allowed less than a day in which to summon and 
consult witnesses and no time in which to examine the list of special 
veniremen. But I do not rest my dissent on that ruling. Perhaps the 
defendant has not brought his case within the principle that controlled 
decision in S. v. Fawell, 223 N. C. 321, 26 S. E. (2) 322. Even so, we 
must always remember that undue haste, particularly in cases of this type, 
will pervert justice as surely as unnecessary delay will defeat it. 

The State was permitted to prove, over objection, that the defendant 
was engaged extensively in  farming operations, was a tobacco warehouse- 
man and the son of one of the largest farmers of the community. These 
facts have no bearing on the guilt or innocence of the defendant. Yet the 
judge considered them of such importance that he reviewed them in detail 
in  his charge to the jury. Thus he indicated that he thought they were 
facts to be considered by the jury. 

No doubt at  least some of the jurors knew these facts, but they did not 
know they were facts to be considered against the defendant on the ques- 
tion of his guilt or innocence. Yet they were so used. A man's wealth, 
position, or prominence should not avail him in a court of justice. Neither 
should they be used against him. 

Likewise, the court permitted the State to prove that the defendant 
had been twice married and twice divorced before he married the deceased. 
These facts have no bearing whatever on the question at  issue. Even so, 
the court gave them emphasis and importance by reviewing them in detail 
in his charge. 

What more did an able, forceful solicitor desire than proof that defend- 
ant killed the deceased, that he was a wealthy son of a prominent citizen 
and had been divorced twice, with permission of the judge to use such 
proof in his argument? I t  laid a perfect foundation for the argument 
that defendant now, on this fateful night, was about the business of 
ridding himself of a third unwanted spouse. No doubt i t  was so used. 
I f  i t  was not, then the solicitor muffed his best bet on the evidence ad- 
mitted, and the fact remains that i t  was submitted to the jury for their 
consideration in the charge of the court. 

The assignments of error based on the admission of evidence to which 
I have referred, in my opinion, require a new trial. But there are others 
of even more serious nature. 

All the testimony tends to show that the deceased was killed by the first 
shot, fired through the door. There is no evidence that she was alive 
when defendant fired the second shot a t  her body some time later. 

The court below. however. inadvertently did not so construe the testi- 
mony. I t  charged the jury in part as follows : 

"The State says and contends that . . . while out on the outside of the 
house he turned and went back in  the house and turned on the light and 
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took his shotgun and aimed at the prostrate body of his wife lying upon 
the floor and shot her again in the head. The State says and contends 
that that shows a determination on his part to carry out and execute 
completely his previously formed plan and design to take her life. 

"In that connection the Court charges you that dealing of the lethal 
blow after the deceased had been felled, if you find beyond a reasonable 
doubt she had been felled and rendered helpless and dealt such blows, is 
evidence from which you could infer premeditated and deliberated pur- 
pose to kill." 

I n  addition to the foregoing charge, the court in the statement of con- 
tentions more than once referred to the second shot as the one which 
might have caused death. I t ,  in its charge on the law, instructed the 
jury in effect that they could find that deceased was killed by the second 
shot and left it to the jury to find whether it was the first or the second 
shot that inflicted the fatal wound, though the record is deroid of evidence 
tending to show that she was alive at the time the second shot was fired. 
Instead, it conclusively discloses that she was killed by the first shot. 

Was this prejudicial? I n  the 6rst place the court charged the jury 
that if they found that the first shot killed the deceased they should 
return a verdict of murder in the second degree or manslaughter. While 
there is a conflicting charge, this instruction renders it most probable the 
verdict was rendered upon the assumption that the second shot inflicted 
the lethal wound. Whether the second shot was deliberately fired or was 
the act of a person whose mind was deranged by liquor, it was a horrible, 
repulsive act. I f  his wife was at the time alive, lying helpless on the 
floor, it would move any juror to return a verdict of premeditated murder. 
On this record she was not killed then, under those circumstances. Yet 
the jury were led to believe they could so find from the evidence offered, 
and the issue mas presented to them squarely and unequivocally for them 
to decide. 

The atrocity of the defendant's conduct in this respect was a cirrum- 
stance from which opposite conclusions might be drawn-the one that 
i t  exhibited a mind fatally bent on mischief; the other, that it revealed 
a diseased and deranged mind. The manner in which i t  was submitted to 
the jury, as substantive evidence of a homicide deliberately committed, 
constitutes prejudicial and reversible error. 

The deceased was killed when the defendant shot through the door. 
There is no evidence in the record tending to show that he knew that she 
was then leaning against the door. There is no direct evidence that he 
knew she was in the room into which he shot. These are the immediate 
circumstances of the slaying. He  should be tried for this homicide thus 
committed, in the light of all competent evidence, pro and con, on the 
issue of pre'meditation and deliberation. He  should not be required to 
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answer for a homicide under more atrocious circumstances which did not 
exist. While the second shot constitutes a fact to be considered on the 
question of premeditation and deliberation, it cannot, on this record, be 
made the basis of a finding that the homicide was then committed. Yet, 
under the charge of the court below the jury were permitted to so find. 
The record in this respect is in such condition that the conclusion the 
defendant was prejudiced thereby seems to me to be clear. 

"The court should never give the jury instructions based upon a state 
of facts not presented by some reasonable view of the evidence produced 
on the trial, nor upon a supposed state of facts." S. v. Wilson, 104 K. C. 
868. 

The theory that (1)  drunkenness is no excuse for crime, ( 2 )  to avail 
the defendant it must be made to appear that his reason was utterly 
dethroned, (3) the burden of so showing rests upon him, and (4) the test 
is the capacity to distinguish right from wrong, permeates the whole 
charge without distinction between the count of murder in the second 
degree on the one hand, and murder in the first degree on the other. 

We have said many times that voluntary drunkenness is no legal excuse 
for crime and that to avail the defendant he must show, the burden being 
on him, that his reason was dethroned to such an extent that he was 
incapable, at  the time, of distinguishing between right and wrong. But 
in  these cases we were discussing crimes in which premeditation and 
deliberation or other specific intent was not an essential element of the 
crime charged. 

This principle, however, is not allowed to prevail where, in addition to 
the overt act, it is required that a definite specific intent be established 
as an essential feature of the crime. 

This qualifying rule or exception, if i t  may be so termed, was first 
stated and applied to the charge of murder in the first degree after the 
adoption, in  1893, of the statute which is now G.S. 14-17, dividing 
murder into two degrees and making premeditation and deliberation an 
essential element of murder in the first degree. I t  is fully stated and 
discussed in S. v. Murphy, 157 N. C. 614, 72 S. E. 1075. I t  is quoted 
with approval and applied in the following cases: S. v. English, 164 
N.  C.  497, 80 S. E. 72; S. v. Shelton, 164 N. C. 513, 79 S. E. 883; S. v. 
Poster, 172 N .  C. 960, 90 S. E. 785; S. v. Allen, 186 N .  C.  302, 119 S. E. 
504; 8. u. I.T7illiams, 189 N. C. 616, 127 S. E. 675; S. v. Ross, 193 N. C. 25, 
136 S. E. 193; and S. v. Alston, 210 N.  C. 258, 186 8. E. 354. See also 
S.  v. McXnnus, 217 N .  C .  445, 8 S. E. (2)  251; 15 A. J. 30, 26 A. J. 381. 

"Although drunkenness, in point of law, constitutes no excuse or justi- 
fication for crime, still, when the nature and essence of a crime is made, 
by law, to depend upon the peculiar state and condition of the criminal's 
mind at the time, and with reference to the act done, drunkenness, as a 
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matter of fact, affecting such state and condition of mind, is a proper 
subject for consideration and inquiry by the jury." S. v. Allen, supra. 

"Such testimony of intoxication is admitted, not as a defense, but as 
showing lack of an essential ingredient of the crime in  question.'' Smoot, 
Law of Insanity, 38; 1 Wharton's Criminal Law, 12th Ed., 101, 102. I t  
is to be considered, pro and con, on the issue of premeditation and delib- 
eration. S. v. Hauser, 202 N. C.  738, 164 8. E. 114. 

('To regard the fact of intoxication as meriting consideration in such a 
case is not to hold that drunkenness will excuse crime, but to inquire 
whether the very crime which the law defines and punishes has, in point 
of fact, been committed." S. v. Allen, supra. 

This modification of the common law rule has become firmly imbedded 
in our law, subject to this qualification: Where the evidence shows that 
the purpose to kill was deliberately and premeditatedly formed when 
sober, the imbibing of intoxicants to whatever extent in  order to carry 
out the design will not avail the defendant. S. v. Foster, ~z;~ra-; S. v. 
Adam,  214 N.  C. 501, 199 S. E. 716; S. v. Hairston, 222 N. C. 455, 23 
S. E. (2) 885. 

The court did, at  one time, it is true, state the rule relating to evidence 
of drunkenness on the first degree count substantially as formulated in our 
decisions, but he coupled with that statement language which had the 
effect of placing the burden on the defendant to refute the charge of pre- 
meditation and deliberation by showing that "he was utterly unable to 
form or entertain this essential purpose." This is emphasized by his 
other statements on the burden of proof. 

When i t  is admitted or proven that the defendant intentionally killed 
the deceased with a deadly weapon, the presumptions arising from such 
proof, nothing else appearing, make the crime murder in the second 
degree. I f  the defendant would reduce the crime to manslaughter by 
rebutting the presumption of malice or excuse i t  altogether on the grounds 
of self-defense, insanity, or other cause, the burden is on him. Conversely, 
if the State would raise the crime to murder in the first degree, it has the 
burden of establishing the additional element of premeditation and delib- 
eration. That burden never shifts. I t  remains on the State throughout 
the trial. S. v. Redman, 217 N. C. 483, 8 S. E. (2)  623; S. v. Harris, 
223 N. C. 697, 28 S. E. (2)  232. The State is aided by the presumption 
of sanity, S. v. Har&, supra, but no presumption of premeditation and 
deliberation ever arises, whatever the defense interposed by the defendant. 

'(The additional elements of premeditation and deliberation, necessary 
to constitute the capital offense, are not presumed from a (intentional) 
killing with a deadly weapon. These must be established beyond a reason- 
able doubt, and found by the jury, before a verdict of murder in the first 
degree can be rendered against the defendant." S. v. Keaton, 206 N. C. 
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682, 175 S. E. 296; 8. v. Davis, 214 N.  C. 787, 1 S. E. (2)  104; S. v. 
Redman, supra; X .  v. Harris, supra. The presumption of innocence pre- 
vails until overcoine by evidence of the truth of the criminal charge, and 
this must be such as to remove all reasonable doubt from the minds of the 
jury. X. v. Potts, 100 N .  C. 457; S. v. Williams, supra. 

When the State offers evidence of premeditation and deliberation, 
defendant may elect either to offer evidence in rebuttal or take the risk 
of an adverse verdict. 8. 2.. Peterson, 225 N. 6. 540, 35 S. E. (2)  645. 
Thus he may offer evidence of drunk~nness to be considered by the jury 
on that issue, but that does not mean that the burden shifts or that he 
must show that "he was utterly unable to form or entertain this essential 
purpose.'' He  offers the evidence, not as a defense but in rebuttal, to be 
considered by the jury on that phase of the case. 

There are, it is true, statements in some of our decisions which seem 
to point in the other direction. These, perhaps, misled the able trial 
judge. But to so hold would create two irreconcilable rules respecting 
the same matter. The State must prove premeditation and deliberation, 
but if defendant relies on drunkenness in rebuttal, he must prove that he 
was utterly incapable of forming a specific intent. I f  the State fails 
to prove premeditation and deliberation and the defendant fails to 
show incapacity to form any specific intent, what then? I s  he to 
be convicted of the capital felony? Once you put the burden on him, 
that would be the only reasonable conclusion. That is to say, the 
State must prove premeditation and deliberation unless the defendant 
relies upon drunkenness. I n  that event, this element is conclusively pre- 
sumed unless the defendant successfully rebuts it. Such is not the law. 

There are other exceptions in the record which well might command 
consideration. Yet, if the ones I have discussed do not warrant a new 
trial, neither would they, and so I do not extend the discussion further. 

There is evidence in the record to sustain the charge of murder in the 
first degree, and it may be that upon a retrial the same result will be 
reached. And yet, it is important that a defendant shall not suffer the 
penalty of death until he has been convicted in a trial in which there has 
been a scrupulous observance of constitutional and statutory safeguards, 
protecting and preserving his rights. When there is a general plea of not 
guilty, as here, and no admission of an unlawful killing, the death penalty 
should be exacted only upon the verdict of a jury which has been given 
full opportunity to pass upon the weight and credibility of the evidence 
without the injection of extraneous matter and under instructions which 
correctly apply the pertinent principles of law. S. v. Howell, supra. I 
am of the opinion that the prisoner has not been accorded that type of 
trial, so very essential in cases involving capital punishment. Therefore, 
I vote for a new trial. 
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ERVIN, J., dissenting: I n  my judgment, t h e  prisoner ought  to  be 
gran ted  a new t r ia l  f o r  the reasons set f o r t h  in the foregoing opinion of 
Mr. Justice Barnhill. 

CaROLINA POWER & LIGHT COMPANY v. WILLIAII MURPHY BOWMAK 
AXD WIFE, BETTY B. BOWMBiY, AND TV. TV. SNOW. 

(Filed 7 January, 1949.) 
1. Easements § 5- 

I n  a n  action for mandatory injunction to remove a building from plain- 
tiff's right of way, the burden is upon the plaintiff to show that  the build- 
ing erected on the right of way by the owners of the servient tenement 
constitutes an interference with the use and enjoyment of the easement. 

As a general rule, the owner of the servient tenement has the right to 
use same for any purposes not inconsistent with the free use and enjoy- 
ment of the easement. 

Where an easement is condemned for electric power transmission lines, 
the condemnor has the r igh t  ordinarily, to the unobstructed use a t  all 
times of the servient land for the exercise of such rights as a re  necessary 
or incident to the enjoyment of the easement. 

4. Sam-Evidence held to  justify directed verdict t h a t  defendants' build- 
i n g  constituted interference with plaintiff's easement fo r  transmission 
lines. 

The decree in condemnation condemned a 50-foot right of way for electric 
transmission lines, and stipulated that the owners of the fee should h a ~ e  
right of use for all purposes not inconsistent with the easement. Plaintiff's 
evidence disclosed that subsequent to the construction of its transmission 
lines, the owners of the servient tenement constructed a brick building 
covering almost the entire width of lhe right of way and extending upward 
within a few feet of the heavily charged transmission lines. Defendants' 
evidence tended to show that the transmission lines could be repaired and 
maintained over the building without serious difficulty, but that if plaintiff 
made proposed changes in its lines the presence of defendants' building 
would necessitate additional construction, labor and equipment. Held: 
Plaintiff was entitled upon the evidence to a directed verdict to the effect 
that  the location of defendants' building constituted an interference with 
the exercise of plaintiff's easement, particularly in view of the provision of 
the decree of condemnation that  the owners of the servient tenement 
should have the right and privilege to use the land for agricultural pur- 
poses, which would seem to exclude all other uses under the maxim 
espressio unius est exclusio alterius. 



N. C.] FALL TERM, 1948. 

5. Eminent Domain 8 26- 
Where an easement for electric transmission lines has been condemned 

and compensation paid therefor, the decree has the effect of appropriating 
an easement for service to the public and withdrawing from the owner of 
the fee the right to any private use which would interfere with the public 
use, and mandatory or prohibitory injunctio~i will lie to remove o r  prevent 
any encroachment upon the easement. 

STACY, C. J., dissenting. 
WINBORXE and SEAWELL, JJ., ColiCur in dissent. 

APPEAL by plaintiff from C a w ,  J., March Term, 1948, of ROBE~OK.  
New trial. 

This case was here at Fall Term, 1947, and is reported in 228 N. C. 319. 
The action was instituted to restrain the maintenance of obstructions on 
land upon and over which the plaintiff had acquired an easement by 
condemnation for the construction and operation of its electric power 
lines. I t  was alleged that the defendants had erected a permanent brick 
building, now used as a moving picture theater, on plaintiff's right of way 
in violation of its easement and constituting an interference inconsistent 
with its rights and its ability to operate, maintain, and repair its trans- 
mission lines, and creating hazards to plaintiff, defendants, and the 
public. 

The defendants Bowman admitted the construction of the theater 
building as a permanent structure on the land described, but entered a 
general denial of plaintiff's allegations, and further denied that plaintiff 
had a valid easement as against defendants' fee simple title to the land, 
alleging specifically that at  the time defendants took title to the land no 
easement thereon, by contract or condemnation, appeared of record in 
the office of the Register of Deeds of the county. The defendant Snow is 
lessee of the theater building and has no other interest in the controversy. 

At the first trial, June Term, 1947, there was judgment of involuntary 
nonsuit, and plaintiff's appeal therefrom was heard at  Fall Term, 1947, 
of this Court. I t  was determined on that appeal that plaintiff's easement 
was valid and subsisting, and that the condemnation proceedings and 
judgment of record in the Superior Court, under pertinent statutes, were 
not required to be recorded also in the Register's office, and that plainbiff's 
easement described in the judgment was not lost or defeated by subse- 
quent conveyance from the original owners under whom defendants Bow- 
man claim. The judgment of nonsuit was set aside and the cause re- 
manded for the determination of issues of fact raised by the pleadings. 

On the trial at March Term, 1948, the issue raised by the allegation in 
the complaint and denial in the answer was submitted to the jury as 
follows: "Does the erection and use of defendants' theater building con- 
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stitute an interference inconsistent with plaintiff's easement, as alleged 
in the complaint?" Other questions referred to in the pleadings were 
eliminated. 

I t  was stipulated that plaintiff's predecessor in title, the Yadkin River 
Power Company, had condemned H t y  feet in width over the land of 
defendants' grantors in a proceeding instituted and prosecuted to final 
judgment in the Superior Court of Robeson County in 1913, and that 
the defendants Bowman are the owners of the land subject to such rights 
as plaintiff has by virtue of the easement thereon. The judgment roll in 
that proceeding was offered in evidence. Therein the rights acquired 
upon payment of $500 compensation were described and defined as "right 
of way" across the lands of the defendants "for the purpose of building 
and forever maintaining, inspecting and keeping in repair its said lines 
for the transmission of electricity and its telephone lines, and the right 
of access along and upon said easement for its officers, agents and em- 
ployees, and those of its successors and assigns, for the purpose of inspect- 
ing, repairing and maintaining said lines for transmitting electricity and 
its telephone lines, and to keep said easement and right of way and the 
land adjacent thereto cleared of all such trees and objects as might fall 
upon and across said lines. And, except for the purpose aforesaid, peti- 
tioner shall not interfere with the rights of the defendants; and the 
defendants shall have full power and right to use the land over which 
said easement and right of way is condemned for any and all purposes 
not inconsistent with said easement of petitioner, its successors and as- 
signs." I n  the Superior Court at  term time, to which the proceeding was 
removed, i t  was adjudged by consent that the final order of the Clerk be 
in a11 respects confirmed, with the following proviso: "Provided, that 
defendants and their heirs and assigns shall have the right and privilege 
to use a portion of the land condemned in this proceeding for agricultural 
purposes when not necessary for the use of the plaintiff." 

Plaintiff offered evidence that the defendants had recently erected and 
now maintain on the 50-foot strip of land so condemned a brick building 
with concrete foundation, 35 feet wide, 95 feet long, and 20 or 25 feet 
high, immediately underneath plaintiff's power lines which carry 110,000 
volts of electricity. The roof of the building is within approximately 
10 feet of plaintiff's power lines, and metal vents extend above the roof 
within 8 feet and 4 inches of the wires. Four wires for the transmission 
of this electric current are strung from steel towers 350 feet apart and 
are and were suspended over this 50-foot right of way at the time of the 
erection of the building. The building covers all but a small portion of 
the width of the right of way for its entire length, and a smaller building 
is also on the right of way in rear of brick building. The brick building 
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was constructed for and is now in use as a moving picture theater with 
seating capacity of some 400. This evidence was uncontroverted. 

Plaintiff also offered evidence from electrical experts and engineers 
that the height, size, and construction of this building on the right of 
way interfered with the inspection, maintenance and repair of plaintiff's 
power lines and prevented free access over and along the right of way 
for this purpose, particularly in case of injury to structures, and for the 
installing of new and larger conductors now in prospect incident to a new 
major steam electric power plant under construction near Lumberton. 
The building would also interfere with transportation and use of equip- 
ment and material for work on wires, insulators, conductors and towers. 

The defendants offered an electrical engineer who described in some 
detail methods which in his opinion could be used without serious diffi- 
culty in making repairs by pulling the wires to one side and away from 
the building; though some difficulty would be presented it would not be 
insuperable; that in case the Light Company should decide to relocate 
some of its structures and desire to use the space occupied by the building, 
it would be in the way; and that in the delicate work of changing insula- 
tors, or in case lightning should strike, potential hazards to the power 
wires, the building, and those who might be therein would be occasioned. 
He  testified in effect if i t  became necessary to change conductors for larger 
ones the building would interfere with the operation or necessitate addi- 
tional construction. There was also testimony that if the transmission 
line came in contact with the building i t  would likely burn, and that due 
to the presence of the building on the right of way more labor and addi- 
tional equipment might be required to make repairs; that electric wires 
are strung over buildings in Lumberton and other cities, though usually 
these are low voltage wires and do not carry 110,000 volts of electricity. 

The defendants consented that the frame building referred to in the 
testimony as partly on the right of way be removed, having been put there 
by another without defendants' knowledge. 

At the conclusion of the testimony the plaintiff moved the court upon 
the pleadings and evidence for a directed verdict in its favor upon the 
issue submitted, which motion was denied, and plaintiff excepted. Among 
other requests for instruction, the plaintiff asked the court to charge the 
jury as follows : 

"The court charges you as a matter of law, under this contention (as to 
size, character and location of the building and its effect upon plaintiff's 
use of its easement), that the plaintiff is entitled to have the land within 
the boundaries of its right of way, and every part thereof, kept open and 
unobstructed by any structures of permanent nature, such as the building 
in question, so that plaintiff and its agents and employees may travel on 
foot and by vehicle upon and along said right of way as occasion may 
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arise, and for all purposes which are reasonably necessary now, or which 
may probably become necessary at  any time in the future, in the inspec- 
tion, repair, maintenance, or reconstruction and operation of its trans- 
mission lines, and I charge you gentlemen that if you should find from 
the evidence, and by its greater weight, that the said building is of such 
general character and is so located and maintained by defendants upon the 
plaintiff's easement, that it would constitute a use of the land inconsistent 
with the easement, it will be your duty to answer the issue yes. I further 
charge you that if you believe the evidence in respect to the nature, size, 
and location of said building, that you should answer the issue yes." 
This request for instruction was denied, and plaintiff excepted. 

The jury answered the issue no, and from judgment on the verdict 
plaintiff appealed. 

V a r s e r ,  M c I n t y r e  & H e n r y  and A. Y .  Arledge for plaintif f ,  appellant.  
M c K i n n o n  & Seawel l  and M c L e a n  & S t a c y  for defendants ,  appellees. 

DEVIN, J. The former appeal in this case by the plaintiff was from a 
judgment of nonsuit. L i g h t  Co.  v. Botuman,  228 n'. C .  319, 45 S. E. 
(2 )  531. The question then debated was whether plaintiff's easement 
acquired by judgment in condemnation proceeding was valid and subsist- 
ing as against subsequent purchasers from the original owners of the 
land. Consideration of pertinent recording statutes was involved. Plain- 
tiff's rights under the condemnation decree were upheld, and the cause 
mas remanded for determination of the issue raised by the defendants' 
general denial of plaintiff's action for mandatory injunction to remove 
~bst~uctio'ns on its right of way. 

The burden was on the plaintiff to show that the building erected and 
maintained by defendants on the strip of land condemned for use by the 
plaintiff in the construction and continued operation of its electric power 
transmission lines constituted an interference inconsistent with plain- 
tiff's easement. 

The uncontroverted evidence disclosed that the defendants erected 
shortly before this suit was begun and now maintain on plaintiff's 50-foot 
right of way a substantial and permanent brick theater building 35 feet 
wide, 94 feet long, and 20 or 25 feet high, underneath plaintiff's electric 
power transmission lines carrying 110,000 volts, the top of the building 
coming within 10 feet of the wires thus charged. The wires supported by 
steel towers 350 feet apart are suspended over the building which covers 
almost the entire width of the right of way. Metal vents on the roof of 
this building reach within 8 feet, 4 inches of the wires. I t  was testified 
that due to its height, size, construction and location this building inter- 
fered with inspection, repair and maintenance of plaintiff's power lines. 
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I t  was also testified that plaintiff is building a major steam electric plant 
near Lumberton, and in connection with it expects to make changes in 
its power lines including that portion over defendants' building, and to 
install larger conductors and heavier wires, with which operations the 
building would interfere. Defendants' evidence tended to show methods - 
by which ordinary repairs could be made and operations maintained on 
plaintiff's power lines without serious difficulty with the building as now 
located, though this might entail some additional equipment and labor, 
but i t  also appeared that for the purpose of and in making changes in its 
wires, conductors and installations the presence of defendants' building 
mould necessitate additional construction, labor and equipment. 

After careful consideration of the evidence adduced a t  the trial as it 
appears of record, we reach the conclusion that plaintiff was entitled to 
have the court charge the jury, as prayed, that upon all the evidence if 
found to be true as testified, they should answer the issue submitted in 
faror of the plaintiff. Plaintiff's prayer for instruction should have been 
given substantially as prayed. There was error in refusing plaintiff's 
prayer for which a new trial must be awarded. 

The easement acquired by ulaintiff is described and defined in the final " A 

judgment in the condemnation proceeding, and this was offered in evi- 
dence as the basis of plaintiff's action. By this decree plaintiff acquired 
the right of access aGng and upon a %)-foot strip of land described for 
the purpose of constructing, inspecting, repairing and maintaining its 
electric transmission lines, while the landowner retained the right to use 
the land so condemned for all purposes not inconsistent with the plain- 
tiff's easement. 

To draw a definite line between the recinrocal and oftentimes over- 
lapping rights and obligations of the owners of the dominant and servient 
tenements in an easement is not always simple. But the general rule in 
regard to land condemned for use for electric power transmission lines 
seems to be that the landowner has the right to make use of the strip of 
land condemned in any manner which does not conflict with the rights 
of the Power Company, and which is not inconsistent with the use of the 
land for the purposes for which condemnation was allowed, and which 
does not interfere with the free exercise of the easement acquired. Kester- 
son v. California-Oregon Power Co., 114 Oregon 22; Alabama Power Co. 
1.. Berry ,  222 Alabama 20; Cantrell v. A p p a l a c h i ~ n  Power Co., 148 Va. 
431; Aycock v. Hous ton  Light ing d Power Co., 175 S.  E. ( 2 )  710; 
Hnstings v. Sou .  ATatura1 Gas Corp., 45 Ga. App. 774; Patterson Orchard 
Co. T. Southwesi  Arkansas Utilities Corp., 179 Ark. 1029, 65 A. L. R. 
1446; 30 C. J. S. 207, 209; 46 A. L. R. 1463; R. R. v. McLean,  158 N .  C. 
498, 74 8. E. 461; Power  Co. v. Wissler, 160 N .  C.  269, 76 S. E. 267; 
Collins v. Alabama Power Co., 214 Ma. 643. Ordinarily the owner of 
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the dominant tenement has a right to the unobstructed use at  all times of 
the servient land for the exercise of such rights as are necessary or inci- 
dent to the enjoyment of the easement. 17 A. J. 1007. The principle 
is well stated in the recent case of Alabama Power Co. v. Berry ,  222 Ala. 
20 : "The easement and servitude extend to all uses directly or incident- 
ally conducive to the advancement of the purpose for which the right of 
way was acquired, and the owner retains merely the title in fee, carrying 
the right to make such use as in no way interferes with the full and free 
exercise of the easement." 

The right of the landowner to erect and maintain a building on the 
right of way of an electric power company was decided adversely to the 
landowner in Collins v. Power Co., 214 Ala. 643. There the landowner 
erecteha 5-room house extending 15 feet over and upon the land covered 
by the Power Company's easement. The transmission line was suspended 
25 feet above the building, capacity 44,000 volts. The Court said, "We 
think there can be no doubt that the dwelling house, resting in part upon 
complainant's right of way, is an obstruction such as complainant sought 
to guard against when i t  took a grant of its right of way from Evans." 
I t  was held the Power Company had right to have the building removed. 
And in Kestersom v. California-Oregon Power Co., 114 Oregon 22, it was 
held that the piling of lumber 15 feet high on the Power Company's right 
of way was a wrongful invasion of the Power Company's easement; that 
while the owner of the land reserved the right to cultivate the right of 
way and otherwise use and enjoy it, the evident design of the instrument 
was to give the Power Company exclusive possession of the land except 
for cultivation, raising livestock, or possibly mining. 

I n  Patterson Orchard Co. v. Southwest Arkansas Utilities Corp., 179 
Ark. 1029, i t  was held that by virtue of the decree of condemnation of 
a strip of plaintiff's land for erection and operation of electric power 
transmission lines, the Power Company was granted exclusive possession 
of the property to the extent such possession was necessary for this pur- 
pose, but the owner of the land also had right to possession subordinate 
to the paramount possession of the condemnor, and could lawfully exer- 
cise any and all rights except such as were inconsistent with and in inter- 
ference with the easement granted. 

I n  Cantrell v. Appalachian Power Co., 148 Va. 431, 139 S. E. 247, the 
Court quoted with approval from 9 R. C. L. 784: "It is an established 
principle that the conveyance of an easement gives the grantee all such 
rights as are incident or necessary to the reasonable and proper enjoy- 
ment of the easement." And the Court also quoted from Curtis on the 
Law of Electricity that the Power Company "may make such use of the 
easement acquired as is necessary or convenient for the purpose for which 
it was acquired." I n  Aycoclc v. Hous ton  Light ing & Power Co., 175 
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S. W. 710, it was held the condemnor acquired such dominion over the 
land as is "proper and needful to carry out the purpose for which the 
land is taken," with right in the owner of the fee to use the property in  
a manner not inconsistent with the uses for which i t  was condemned. 

I t  was suggested by the defendants in the case at  bar that the language 
in  which the easement is set out in the judgment here is sufficiently com- 
prehensive to leave open as a question of fact whether any particular 
obstruction maintained on plaintiff's right of way by the defendants is 
inconsistent with the Power Company's easement. But we think the 
recital of the respective rights of the condemnor and the landowners stated 
in the judgment here are substantially similar to those considered by the 
Courts in the decisions examined. whether contained in decrees of con- 
demnation or contracts and conveyances, and that the general principles 
herein stated are applicable to the language of the plaintiff's easement 
and the facts of this case. 

Applying these principles of law with respect to the conflicting claims 
of the owners of the dominant and servient tenements in the use of a 
strip of land appropriated for the building and operation of an electric 
power transmission line, we think where pursuant to decree of condemna- 
tion the electric power company has erected steel towers and strung there- 
from its wires carrying powerful electric current over and upon such 
strip of land for the purposes and public uses declared, the servient owner 
may not be permitted, against its protest and over its objection, to erect 
and maintain a large permanent building, covering almost the entire 
width of the right of way and extending ppward within a few feet of the 
power charged wires, and that if these facts are.properly made to appear 
from the evidence, this would constitute a use by the landowner incon- 
sistent with the easement and an encroachment on the rights acquired. 
Such a building, so located, would seem, necessarily to interfere with the 
exercise of the plaintiff's "right of access upon and along said easement," 
for purposes incident to the maintenance of its electric power transmis- 
sion lines. 28 C. J. S. 771. 

Furthermore, considering the. purpose for which the easement was 
acquired and the use of the land for stringing its overhead wires as con- 
templated by the Power Company, i t  is significant that in the final decree 
of condemnation in the Superior Court the original owners of the land, 
under whom the present defendants claim, consented to the incorporation 
in the judgment of the express declaration that the defendants should 
have the "right and privilege" to use the land condemned "for agricul- 
tural purposes," thus apparently indicating agreement that the effect of 
the decree was 'to divest them of all rights to use the 50-foot strip saye in 
the cultivation of the surface, under the maxim expressio unius est ex- 
clusio alterius. Evidently the judgment did not contemplate the use by 
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the landowner of the airways in the zone occupied and to be occupied by 
the plaintiff's elevated power lines. Again, should the Power Company 
make any change in the location or structure of its towers, or raise or 
lower its wires, the presence of the brick building described would neces- 
sarily interfere with the plaintiff's use of the right of way it has acquired 
for that purpose. 

Defendants call attention to the evidence that sometimes electric com- 
panies string their wires over buildings in the first instance, but in such 
case the distributor of electric current assumes the risk and undertakes 
the burden and increased difficultv of construction. ins~ection and mainte- 

8 1 

nance, and usually such wires carry low voltage. But that is not our case. 
Here, the plaintiff acquired for its purposes the use of a strip of land 
unhampered by obstructions and has continued to enjoy that right until 
the erection of defendants' building. 

When the servient owner of land subiect to an easement for the con- 
struction over and upon it of electric power lines undertakes to erect, and 
does erect and maintain, a permanent buiIding of the size, height, and 
dimensions shown by the uncontradicted evidence in this case, to hold the 
Power Company, the dominant owner, without adequate remedy to pre- 
vent this encroachment upon an easement lawfully acquired would seem 
to us create an unwise precedent. A high degree of care is required of 
those who handle and distribute electric current, the degree of care being 
that commensurate with the dangers reasonably to be apprehended from 
contact with so powerful and subtle an agency, and when a right has been 
conferred therefor its exercise in the interest of public safety and public 
service should not be hampered by permitting unreasonable encroachments 
upon or interference with the means and facilities it may lawfully use. 
Calhoun v. Light  Co., 216 N .  C .  256,4 S. E. (2) 858; Arrington v. Pine- 
tops, 197 N .  C .  433, 149 S. E. 549; H e l m s  21. Power Co., 192 N.  C .  784, 
136 S. E. 9 ;  Lawrence v. Power Co., 190 N .  C. 664, 130 S. E. 735. Upon 
land now owned by the defendants the right to use a strip 50 feet wide in 
the erection, operation and maintenance of plaintiff's electric power trans- 
mission lines had been lawfully appropriated for a service to the public. 
Q.S. 56-5; G.S. 40-1; Wissler v. P o w e ~  Co., 158 N. C. 465, 74 S. E. 460. 
Just  compensation for the easement taken according to law was paid. 
This effected a withdrawal of the private use of this strip by the owner 
to the extent that such use by him would interfere with the public use. 
Hust ings  v. Sou .  ilTaturaZ Gas Corp., 45 Ga. App. 774. And where a 
right of way or easement which has been acquired by a public service cor- 
poration for the purpose of enabling it to perform its duty to the public is 
invaded or its enjoyment interfered with a remedy by injunction manda- 
tory or prohibitory is available. R. R. v. Olive, 142 N. C. 257 (264), 55 
S. E .  263. 
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We conclude that the plaintiff was entitled to have the instructions 
substantially as prayed for given to the jury, and that there must be- 
another trial for the proper determination of the facts from the evidence 
in accordance with the principles of law herein stated. 

New trial. 

STACY, C. J., dissenting: The case ought to turn on whether the trial 
court has followed our former opinion. Instead it has taken a reverse 
course on the second appeal. 

The late Dean MacRae was wont to say to his classes, when some 
ambiguous answer was given, "You cannot ride two horses going in oppo- 
site directions at  the same time." If the venerable dean were living today, 
he would doubtless erase this aphorism from his mind, for here the Court 
decides two ways in the same case. True, the majority says not, and uses 
many words to say it, but let us take a look at the record. 

The case has been here before and the "law as previously established" 
has intervened with its binding effect, both on the parties and the Court. 
Whatever was decided on the first appeal is now res judicata, and, right 
or wrong, it bears the impress of finality. George T. R. R., 210 N .  C. 58, 
185 S. E. 431; B a n k  v. Furniture Co., 120 N.  C .  475, 26 S. E. 927; 
Hospital Asso. v. R. R., 157 N. C. 460, 73 S. E. 242; Stanback v. H a y -  
wood, 213 N. C. 535, 196 $. E. 844. "A decision by the Supreme Court 
on a prior appeal constitutes the law of the case, both in subsequent pro- 
ceedings in the trial court and on a subsequent appeal"-Headnote (6th), 
H a r r i n g f o n  v. Rawls,  136 N. C.  65, 48 S. E. 57, cited with approval in 
numerous later cases, some of then1 collected in Robinson v. McAlhaney ,  
216 N. C.  674, 6 S. E. (2) 517. 

Two questions were decided on the former appeal : 
1. I s  plaintiff's recorded but unregistered easement good as against a 

subsequent registered deed of a purchaser for a valuable consideration ? 
This question was answered in the affirmative by a divided Court. 

Nevertheless, it is the lam of the case, and if the  defendant.^ had sought 
to relitigate the matter in the trial court they would have been met with 
a plea of res judicata and short shrift would have been made of their 
position. The only remedy open to them as against the ruling was a 
petition to rehear. P i n n i z  v. 221 S. C. 348, 20 S. E. (2) 366. 
K O  doubt they were advised by counsel to accept the decision on the first 
question without further protest, largely because of the ruling on the 
second question, which follows : 

2. '(If SO, does the erection of the buildings as described constitute an 
interference inconsiste~lt with the rights acquired by plaintiff by con- 
demnation ?" 

The plaintiff contended that a verdict should have been directed in its 
favor as there was no dispute in respect of the character and position of 
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the buildings erected by the defendants, and that this Court should 
accordingly instruct the trial court to direct such a verdict. Plaintiff's 
position was not adopted on the former appeal. Contrariwise, the second 
question was answered without division of opinion or dissent in the fol- 
lowing language : "Is there evidence of use by defendants of land subject 
to plaintiff's right of way inconsistent with plaintiff's easement ?" From 
an examination of the record i t  would seem that the evidence offered, 
w h e n  considered in the  light most favorable for the plaintiff, tends to show 
that the defendants' use of the land in the erection and maintenance of 
the buildings complained of would constitute an obstruction and an 
interference with hlaintiff's rights inconsistent with the easement ac- 
quired, and that  the issues of fact raised by  the pleadings and evidence 
should have been submitted t o  the  jury (italics added). 

When the case came on for another hearing at  the March Term, 1948, 
Robeson Superior Court, the plaintiff offered three expert electrical engi- 
neers who testified that the presence of the theater building, in the first 
place, "would interfere with the ordinary acts of maintaining, repairing 
and keeping the power line in operation"; secondly, "would increase the 
hazards,'' and constitute '(an obstruction to the maintenance and repair 
of these lines," and, thirdly, "would make the work of maintenance more 
difficult, require more time," and add to the cost of operation. 

The defendants, on the other hand, offered Bertram 0. Vannort, a 
consulting electrical engineer, who gave it as his opinion that the plain- 
tiff's lines could be repaired and maintained "over the theater building 
where i t  is presently located"; and while not as conveniently done with 
the building there, '(in my opinion the building in itself does not present 
any great difficulty." The witness explained in detail how power lines, 
which run over and above buildings, are maintained and kept in repair. 
"A crew properly organized and under proper supervision would not have 
any trouble with the problem of maintenance." 

The jury returned the following verdict : 
"Does the'erection and use of defendant's theatre building constitute 

an interference inconsistent with plaintiff's easement, as alleged in the 
complaint ? Answer : No." 

~ E o m  judgment on the verdict, plaintiff again appeals, assigning as its 
principal exception the refusal of the court to render judgment in its 
favor on the pleadings or to direct a verdict of like tenor. 

The defendants have paid little heed to this exception, assuming that 
under the law of the case the matter was settled on the former appeal and 
is now res judicata, binding alike on the parties and the courts. The trial 
court so understood it, just as some members of this Court still under- 
stand it. 
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Surprisingly, however, the majority now completely ignores the deci- 
sion of the second question on the former appeal, and says : "The question 
then debated was whether plaintiff's easement acquired by judgment in 
condemnation proceedings was valid and subsisting as against subsequent 
purchasers from the original owners of the land." 

I f  this were all that the Court decided on the former appeal, the judg- 
ment of nonsuit could not have been reversed, for the burden was on the 
plaintiff to show an inconsistent use by the defendants before it could 
ask for a ruling in its favor. On this further showing, which was not 
materially different from what i t  is on the present record, the Court said 
the issue of fact was far the jury. 

Compare the Court's present statement with the above quotation from 
the former opinion and note how consistency and the "law of the case" 
have been abandoned. While this Court can overrule its previous deci- 
sions, i t  is not at  liberty to ignore the law of the given case, once estab- 
lished. Newbern  v. Tel .  Go., 196 N .  C. 14, 144 S. E. 375. 

Can it be that the defendants are bound by our former opinion and the 
plaintiff is not? I s  the principle of equality or the rule of fair play no 
longer applicable as between the present parties litigant? I s  this Court 
not to respect its own established "law of the case7'? What becomes of 
our repeated decisions on the subject? I t  will not do to ignore these 
questions nor to answer them with sophistry or specious reasoning. Hav- 
ing gone to great expense to comply with our former decision, the defend- 
ants are entitled to know why such compliance should now mean their 
undoing. "It was the duty of the judge below to follow the ruling made 
here," Pretzfelder v. Ins. Co., 123 N. C. 164, 31 S. E. 470, just as it is 
our duty to honor the law of the case, rather than to seek to evade it. 
Where the subsequent hearing is in substantial conformity to the opinion 
of this Court, the same questions may not again be presented on a second 
appeal. Bradsher v. Cheek, 112 N.  C. 838, 17 S. E. 533. "It is not 
allowable to rehear a cause by raising on a second appeal the same points 
decided on a former appeals-Headnote, Kramer  v. R. R., 128 N. C. 269, 
38 S. E. 872. 

The plaintiff cites one case, Collins v. Alnbama Power Co., 214 Ala. 
643, 108 So. 868, 46 A. L. R. 1459, which, i t  is said, is the only case in 
the books dealing with the erection of a building on a right of way beneath 
electric transmission lines. There is also cited a second case, Kesterson 
v. California-Oregon Power Co., 114 Ore. 22, 228 P. 1092, which in- 
volved the piling of lumber on the right of way of a power company. 

Both of these cases are distinguishable by reason of different fact situa- 
tions and variant provisions in the easements. Both affirm the thesis, 
however, that the language of the particular easement governs in the 
determination of the respective rights of the parties. I t  is the general 
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law of contracts that the purport of a written instrument is to be gath- 
ered from its four corners, and the four corners are to be ascertained from 
the language used in the instrument. Jones v. Casstezlens, 222 N .  C. 411, 
23 S. E. (2)  303; Whitley v. Arenson, 219 N .  C. 121, 12 S. E. (2) 906. 

I t  is to be observed that the easement in question, not only declares the 
rights of the petitioner, but those of the defendants as well. When mutual 
rights and obligations are set out in  a single instrument the rule of reason- 
able enjoyment and forbearance applies. 28 C. J. s. 771. Mutual ac- 
commodation is the yardstick by which the rights of the parties are to be 
measured. Under this rule and the conflict in the evidence, the jury has 
determined that both parties are within their stigulated rights according 
to the terms of the subject easement. 

The easement grants the plaintiff the right to build, maintain, inspect 
and keep in repair its transniission lines over the lands of the defendants, 
and at the same time provides that, except for such purposes, the grantee 
"shall not interfere with the rights of the defendants." Then follotvs im- 
mediately the provision that the "defendants shall have full power and 
right to use the lands over which the easement and right of way is con- 
demned for any and all purposes not inconsistent with said easement of 
petitioner, its successors and assigns." Note the language, "for any and 
all purposes not inconsistent with said easement." Inconsistent use is 
the restraint against the defendants, while interference is the prohibition 
against the plaintiff. An inconvenient use is not necessarily an incon- 
sistent one. Undoubtedly the reservation in favor of the owners of the 
land reduced the price of the easement at the time of its acquisition; and 
if the plaintiff would now take a more liberal grant, or a less restricted 
right, i t  is but meet that just compensation should be the quid pro quo. 
The evidence of the defendants clearly shows, and the jury has found, that 
defendants' use of the lands is not inconsistent with plaintiff's easement. 
For this Court to hold otherwise as a matter of law is to reform the ease- 
ment, not to interpret it, and this in direct conflict with its previously 
established law of the case. 

I t  should be noted that we are not dealing with the general law of ease- 
ments, but with a judgment in condemnation containing special provi- 
sions, which establish reciprocal rights and restraints inter partes, and the 
law of the case as heretofore declared. 

Moreover, the evidence is not all one way on the vital issue in the case, 
and it is the rule with us that an affirmative finding may not be directed 
in favor of the party having the burden of proof, where there is evidence 
to support a contrary inference. Forsyth v. Oil Mill, 167 N. C. 179, 
83 S. E. 320; Mfg.  Co. v. R. R., 128 N. C. 280, 38 S. E. 849; McIntosh 
on Practice, 632. ('It is rarely, if ever, permissible for the court to direct 
a verdict in favor of a party upon whom rests the burden of proof." 
Barrett v. Williams, 217 N.  C. 175, 7 S. E. (2) 383. 



N. b.] FALL T E R M ,  1948. 695 

So, notwithstanding the  special provisions and  restraints of the  ease- 
ment, the  "law of the  case" and the conflict i n  the  evidence, and  despite 
t h e  adverse finding of t h e  jury, a th i rd  t r i a l  is  ordered to the  end t h a t  
t h e  plaintiff m a y  aga in  move f o r  a directed verdict i n  i t s  favor. W h a t  
becomes of al l  t h e  decisions a t  variance with such procedure? There  is  
none to support  it. T h e  case is sui generis f r o m  a procedural standpoint.  
I t s  nearest parallel would seem t o  be Williams v. McLean, 221 N, C. 228, 
1 8  S. E. (2)  864, bu t  even t h a t  case is a f a r  c r y  f r o m  this  one. 

T h e  t r ia l  having been conducted i n  accordance with our  fo rmer  opinion, 
m y  vote is  fo r  a n  affirmance. 

WINBORRE a n d  SEAWELL, JJ., concur i n  dissent. 

CAROLINA AND NORTHWESTERN RAILWAY COMPANY v. PIEDMONT 
WL4GON AND MANUFACTURISG COMPASY. 

(Filed 7 January, 1949.) 

1. Eminent Domain 5 20 % - 
Where a railroad company which is given the right of eminent domain 

by i ts  charter constructs its road with the acquiescence of the owner on 
land to which i t  has not acquired title by condemnation or conveyance, it  
acquires a right of way by implied grant or statutory presumption, with 
right in the owner to maintain an action for compensation. 

2. Same: Eminent Domain $j 21a- 
Where a railroad company has taken a right of way by implied grant, 

the owner's action for compensation must be instituted prior to the ripen- 
ing of title in the railroad company by adverse possession or prior to the bar 
of any applicable charter or statutory limitation. 

3. Eminent Domain. 5s 20 jiL, 26- 
Where a railroad company having the power of eminent domain builds 

its road over lands to which it  has not acquired title by conveyance or 
condemnation, and no action for compensation is  instituted by the owner 
within the time limited, i t  acquires the right of way by implied grant to 
the full width which i t  might have taken by condemnation, if not under 
express charter provision, then under the general law. 

4. Easements § 5- 
Where a railroad company acquires a right of way either by condemna- 

tion or operation of law, the fee remains in the original owner and he may 
use the land for any purpose not inconsistent with the easement and to the 
extent that the land is not actually used for railroad purposes, subject to 
the right of the railroad company to extend its use of the right of way to 
the full width whenever in its judgment its business necessitates. 
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A railroad company, after having acquired a right of way by operation 
of law, sought to extend its use of the right of way by constructing side- 
tracks on a portion of the right of way occupied by the owner of the fee. 
Held: The railroad company is the sole judge of the necessity for such 
expansion and it may enjoin any interference therewith by the owner of the 
fee irrespective of any alleged arbitrariness or unreasonableness on its 
part in giving notice of its intention to extend its facilities. 

ERVIN, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Warlick, J., in Chambers at  Newton, 25 June, 
1948-from CATAWBA. 

Civil action for mandatory injunction to require defendant to remove 
fence and other obstructions from plaintiff's right of way in the City 
of Hickory. 

On the hearing, plaintiff sought to show the following facts: 
1. That by Act of Assembly, Chap. 190, Private Laws 1895, the plain- 

tiff was duly incorporated in this State and granted the right to construct, 
maintain m d  operate a railroad from a point on the South Carolina line 
in Gaston County to a point on the Tennessee line in Watauga County, 
with authority to acquire any railroad along any part of the route by 
purchase or consolidation, and with authority to acquire by condemna- 

tion or otherwise, rights of way "as is given to any other railway company 
in  this State." (Sec. 10.) 

2. By deed bearing date 30 January, 1897, the plaintiff acquired from 
the Chester & Lenoir Narrow Gauge Railroad Company the line of rail- 
road extending from Chester, S. C., to Lenoir, N. C., including all rights 
of way, property rights, pom-ers and interest of every kind and nature 
thereto belonging or in any wise appertaining. 

3. The Chester & Lenoir Narrow Gauge Railroad Company, chattered 
by Act of Assembly, Chap. 25, Public Acts, 1872-73, was a consolidation 
of the Carolina Narrow Gauge Railroad Company and the Chester & 
Lenoir Narrow Gauge Railroad Company of South Carolina, the con- 
solidated company being given "all the rights, powers, privileges, immuni- 
ties and franchises conferred upon the Carolina Narrow Gauge Railroad 
Company." 

The first of these consolidated companies constructed that part of the 
railroad south of Hickory, and the consolidated corporation completed 
the line from Hickory to Lenoir in 1884. The charter of the Carolina 
Narrow Gauge Railroad Company, Chap. 130, Public Acts, 1871-72, 
provided that "whenever lands shall be required for the construction of 
the road . . . and for any cause the same cannot be purchased from the 
owner, the same may be taken at  a valuation'' to be fixed by five disinter- 
ested freeholders ,of the county, etc., after deducting the enhanced value 
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and adding any particular loss, "and upon the payment or tender . . . of 
the amount so assessed, the title to the property so seized and appraised 
shall thereby vest in  the said corporation . . .; And provided further, 
that not more than one hundred feet from the center of the road shall be 
allowable to be so condemned." (Sec. 7 . )  

4. I n  1947, the plaintiff found need for additional facilities or side- 
tracks on the west side of its main line between the right of way of the 
Southern Railway Company and Twelfth Avenue in the City of Hickory. 
To construct these will require laying the facilities over a parcel of land 
within 50 feet of the center line of plaintiff's track, but presently occn- 
pied by the defendant and to which the defendant holds the underlying 
title in fee, deed thereto having been acquired by defendant or its prede- 
cessor in  title in 1882. 

Due notice was given to the defendant of plaintiff's intention, which 
met with objection and physical resistance. Whereupon this action was 
instituted for injunctive relief. 

On the hearing, it was conceded that plaintiff's predecessor in title 
entered upon the right of way at the point in question and constructed 
its railroad without any condemnation of the right of way or agreement 
with the owner of the land as to its value, or payment or tender of its 
appraised worth. 

I t  was also conceded that the actual use of the land a t  the point in  
question, by the plaintiff and its predecessors, extended no farther than 
the ditch banks beside the main line track. The defendant admits in its 
answer and says in  its brief that it "has never denied the plaintiff's right 
of way over the Iand occupied and used by the road," i.e., the roadbed, 
main line track, drains and side ditches. 

Plaintiff further conceded that, for the purposes of this suit, the author- 
i ty of its predecessor was to acquire a right of way of not more than 100 
feet in width. 

I t  was admitted that the defendant or its predecessors in title had 
occupied and used continuously and without interference the tract of land 
west of the western edge of the western ditch bank to a point 50 feet from 
the center of defendant's line of track. This is the locus in quo. 

From judgment denying the plaintiff's prayer for injunctive relief, 
and removing plaintiff's claim as a cloud on defendant's title, in accord- 
ance with the latter's prayer, the plaintiff appeals, assigning errors. 

J .  C. Budisill ,  J .  W.  Aiken,  and W.  T .  Joyner for p la in t i f ,  appellant. 
Eddy 8. Merri t t  and T.  F. Curnwtiizgs for defendant, appellee. 

STACY, C. J., after stating the facts as above: The case turns on the 
width or extent of plaintiff's right of way at the location in question. 
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The plaintiff says its easement extends a distance of 50 feet on either side 
of the center line of its roadbed or main line track. The defendant sars 
the right of way extends no farther than the outer banks of the side 
ditches along the main line track, i.e., only to the extent of the land 
actually "required for the construction of the road." 

I t  is conceded that plaintiff's predecessor, Chester & Lenoir Narrow 
Gauge Railroad Company, constructed the railroad at  the point in ques- 
tion, without obtaining deed for the right of way or paying the assessed 
or appraised value of the land taken for the purpose, and that no applica- 
tion has ever been made bv the owner or owners for the assessment of its 
value or to recover compensation therefor. 

The question then arises: What did the railroad company acquire 
under these circumstances ? 

Manifestly the entry and taking of the right of way at the point in 
question by the Chester & Lenoir Narrow Gauge Railroad Company in 
1884 was under and by virtue of its charter. Hence, the action of the 
company was not that of a trespasser, but rather the act of one clothed 
with authority. The company was not obliged to know that compensa- 
tion would be demanded but could assume from the owner's silence that 
he regarded the enhanced value of his land, caused by the construction 
of the railroad, fully the equivalent of any loss he might have sustained. 
M c I n t y r e  v. R. R., 67 N. C. 278. 

The thesis is stated in 23 A. & E. Enc. of Law (2d Ed.), at  page 700, 
as follows: "The accepted doctrine, in most jurisdictions, now is that 
where a railroad compLy proceeds to build its road upon land to which 
it has not acquired title by condemnation or conveyance, the owner may 
have his action for damages or for the value of the land, or may maintain 
ejectment or other possessory action, or may enjoin the company from 
appropriating or using such land, provided he proceeds with reasonable 
promptitude; but that if the owner stands by and acquiesces, until the 
company has expended its money and constructed its road across his land, 
and until the road at  that point has become a part of its railroad line, 
whereby the public, as well-as the company, has acquired an interest in 
the maintenance of the enterprise, he forfeits every remedy except that 
of an action for compensation or damages. I n  such a case the railroad 
company is said to acquire its right of way by implied grant." 

  he principle announced in the above quotation finds support in our 
own decisions and is generally referred to as the doctrine of statutory 
presumption. I t  is usually, but not always, set out in the charter 2.71. 

extenso. So.  By. Co. v. Lissenbee, 219 N. C. 318, 13 S. E. (2) 561; 
Dowling v. R. R., 194 N. C. 488, 140 S. E. 213; G r i f i t h  v. R. R., 191 
N. C. 84, 131 S. E. 413; T i g h e  v. R. R., 176 N. C. 239, 97 S. E. 164; 
Barker v. R. R., 137 N. C. 214, 49 S. E. 115; Dargan v. R. R., 131 N. C. 
623, 42 8. E. 979. 
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Obviously the railroad company acquired a right of way at the location 
in question. This is conceded. Leastwise it is not controverted. What 
was its width? The charter authorized a taking of not more than one 
hundred feet from the center of the track. The general law then in force, 
Sec. 1707 of the Code (1883)) declared that "The width of the land con- 
demned for any railroad shall not be less than eighty feet nor more than 
one hundred, except where the road may run through a town, when it 
may be of less width; or where there may be deep cuts or high embank- 
ments, when it may be of greater width." I n  the absence of any provision 
in the charter limiting the owner's right to recover compensation for the 
lands taken, the same may not have been extinguished at  that early period 
in the law until plaintiff's title had ripened by adverse possession for 
twenty years. Land v. R. R., 107 S. C. 72,12 S. E. 125 ; Xarron 2;. R. R., 
122 N. C. 856, 29 S. E. 356, 20 L. R. A. 415. Later the General Assem- 
bly enacted Chap. 152, Public Laws 1893, now G.S. 1-51, making uniform 
the periods of limitation respecting actions against railroad companies 
for damages or compensation for lands taken for rights of way or use and 
occupancy. 

I t  follows, therefore, that if a condemnation proceeding had been 
instituted in 1884, or the owner or owners had sought compensation by 
appropriate action, the maximum recovery in either case would have 
been the value of a right of way of one hundred feet. 

I t  is generally held that where a common carrier by railroad, under 
provision of its charter, enters upon land and builds a railroad, without 
grant or condemnation of the right of way, and no action or proceeding 
is commenced by the landowner within the statutory period for recovering 
compensation, a presumption of a grant or conveyance arises from the 
concurrence of these circumstances, and this presumption extends to the 
limits which the railroad company might have taken by condemnation 
and for which the landowner could have recovered compensation had he 
brought his action within the prescribed period of time. Earnhardt 7.1. 

R. R., 157 N. C. 358, 72 S. E. 1062. I n  such circumstances the railroad 
is said to acquire its right of way by implied grant or by operation of 
law. R. R. v. ~lilcCaskilZ, 94 N. C. 746; R. R. v. S f u r g e o n ,  120 N .  C.  225, 
26 S. E. 779; R. R. v. Olive ,  142 N. C. 257, 55 S. E. 263, and cases there 
analyzed and reviewed. 

True i t  is, that in most of the charters the rights of the parties are 
spelled out in detail, as will appear by reference to the charter provisions 
set out in many of the cases, notably the NcCaskill and Lissenbee cases- 
to mention only one of the first and one of the last cases on the subject- 
nevertheless the general law on the subject may be called in aid of a 
charter which is not so specific in its terms; provided the entry and 
appropriation of the right of way is authorized, therefore lawful, and is 
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not the result of a trespass. Holloway v. Railroad, 85 N. C. 452; Vimon 
v. R. R., 74 N. C. 510; Liverman v. R. R., 109 N. C. 52, 13 S. E. 734; 
S.c . ,114N.C.692,19S.E.  64; Parksv.  R. R.,143N. C.289, 55 S.E. 
701; Tighe v. R. R., supra. 

Speaking to the matter in Earnhardt's case, it was said : "The effect of 
inaction on the part of the owner for a period of two years after the 
completion of the road has been considered in several cases in this Court, 
under charters similar to the one before us, and without difference of 
opinion, i t  has been held that under such circumstances, a presumption 
of a grant from the owner arises for the land on which the road is located 
and for the right of way provided for in the charter." Then quoting from 
McCmkilZ's case: "'The presumption cf the conveyance arises from the 
company's act in taking possession and building the railway, when in the 
absence of a contract the owner fails to take steps, for two years after i t  
has been completed, for recovering compensation.' " 

Here, it appears that, by charter provision and the general law, the 
plaintiff's predecessor was authorized to take, and we apprehend did 
acquire by implied grant, a right of way of 100 feet, or 50 feet on either 
side of the center line of its roadbed or main line track. Beattie v. R. R., 
108 N. C. 425, 12 S. E. 913. At least, such is the reasonable conclusion 
to be drawn from the evidence offered on the hearing and the law appli- 
cable thereto. G.S. 40-29 ; GrifJith v. R. R., supra. 

The showing is : 
1. That plaintiff's predecessor did not acquire its right of way either 

by purchase or by condemnation. However, it further appears : 
2. That the original entry and appropriation of a right of way of 100 

feet in width a t  the point in question and the actual construction of the 
railroad were all by authority of charter provision and the general law. 

3. That suit for compensation was the only remedy available to the 
landowner a t  the time, which under the law then in force, was not extin- 
guished until the company's title had ripened by adverse possession. 

4. That no  such action was instituted by the owner or owners of the 
locus in quo within the time specified. 

5. That a presumption of a grant from the owner or owners to the 
railroad company for the easement in question thereupon arose by opera- 
tion of law. 

6. That this right was acquired by the Chester & Lenoir Narrow 
Gauge'Railroad Company and conveyed to the   la in tiff on 30 January, 
1897, along with the entire railroad, including all rights of way, property 
rights, powers and interests of every kind and description thereto belong- 
ing or in any wise appertaining. I f  the right were not complete at  the 
time of the conveyance, it later became so. 
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Thus, under the applicable statutory provisions and the pertinent deci- 
sions on the subject, it would seem that the plaintiff has made out a case 
for injunctive relief. R. R. v. Lissenbee, supra; R. R. v. Olive, supra. 

Needless to add that, under the general law, and ordinarily under 
special charter provisions, when a right of way is acquired by condemna- 
tion, or by operation of law, only an easement passes to the railroad com- 
pany, and to the extent that the right of way is not presently needed for 
raiIroad purposes, i t  may be occupied and used by the original owner 
in  any manner not inconsistent with the easement acquired. Lumber Co. 
v. Hines Bros., 126 N, C.  254, 35 S. E. 458. This occupancy and use by 
the owner, however, is subject to the right of the railroad company to 
extend its use of the right of way to its full extent, whenever the proper 
management and business necessities of the road may require it, and the 
company is made the judge of such necessity. R. R. v. McLean, 158 
N.  C .  498, 74 S. E. 461. Hence, the allegation of arbitrariness or unrea- 
sonableness on the part of the plaintiff in giving notice of its present 
intention to extend its facilities over the locus i n  quo, raises no issuable 
fact. Whether the plaintiff now has need to extend its user of the right 
of way for legitimate purposes is a matter resting in its sound business 
judgment. R. R. v. fissenbee, supra; R. R. v. Olive, supra; A. C. L. 
R. R. v. Bunting, 168 N .  C. 579, 84 S. E. 1009; Tighe v. R. R., 176 N. C. 
239, 97 S. E. 164. 

Both sides have stated their respective positions with confidence and 
manifest research. Elaborate and exhaustive briefs have been filed, but 
in the end the case comes.to a narrow compass. I t  would be a work of 
supererogation to consider and distinguish all the authorities appearing 
on brief, albeit none have been overlooked since the considerations are 
important and the parties are greatly interested in the result. 

Error and remanded. 

ERVIN, J., took no part in the consideration or decision of this case. 

STATE v. A N D R E W  S. JOHNSON, BAPARD RUSTIN,  IGAL ROODENKO 
AND J O S E P H  A. FELMONT. 

(Filed 7 January, 1949.) 
1. Carriers $ l 8 b  

G.S. 60-135 and G.S. 60-136 apply not only to transportation of passengers 
within a city or town but also to transportation of intrastate passengers 
from one city or town to another. G.S. 60-139. 
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2. Same- 
In a prosecution under G.S. 60-135 and G.S. 60-136, evidence that a white 

and a colored defendant occupied the same seat on a bus and refused to 
move to unoccupied seats in the front and rear of the bus as required by 
statute, makes out a prima facie case of intent to violate the statute and 
is sufficient to withstand defendants' motion for judgment as of nonsuit 
even in the absence of eridence by the State that defendants were intra- 
state passengers, since the burden of going forward with the evidence 
to show that defendants were interstate passengers rests upon defendants 
as a matter relating to an exemption. immunity, or defense. 

3. Criminal Law § 28- 

Where a statute creates a substantive criminal offense, the State has 
the burden of establishing the corpus del ict i ,  but the burden of going for- 
ward with the evidence to establish an independent, distinct, substantive 
matt,er of exemption, immunity or defense, beyond the essentials of the 
legal definition of the offen~e itself, rests upon defendant. 

APPEAL by defendants from X o r r i s ,  J., at  March Term, 1948, of 
ORANGE. 

The defendants were tried and convicted upon warrants issued in the 
Recorder's Court of Orange County, charging them with violating G.S. 
60-135 and G.S. 60-136, and the ordinances of the City of Chapel Hill. 
The  defendants were adjudged guilty and from the judgments imposed 
they appealed to the Superior Court, where the cases were consolidated 
and tried together on the original warrants. 

The evidence offered below tends to show the following facts : 
On Sunday, 13  April, 1947, the defendants, Andrew S. Johnson, 

Bayard Rustin, Iga l  Roodenko and Joseph A. Felmont, the first two 
being colored men and the latter two white men, boarded one of the 
busses of the Carolina Coach Company in Chapel Hill,  K. C. The bus 
was in charge of Ned Leonard, the driver, and was being operated on a 
regularly scheduled run from Raleigh to Charlotte via Chapel Hil l  and 
Greensboro. 

The bus was equipped to acconlmodate thirty-seven passengers in addi- 
tion to the driver. After these defendants entered the bus there were 
twenty-six passengers, four of n-hom were colored persons. Andrew S. 
Johnson and Joseph A. Felmont sat down in the third seat from the front 
of the bus, Johnson next to the window and Felmont next to the aisle. 
Roodenko sat down approximately four seats from the front and Rustin 
took a seat next to  the last one on the first tier of seats from the rear. 
The rear seat was unoccupied. Only one seat was unoccupied in  front of 
the seat occupied by Johnson and Felmont. White persons occupied a 
number of seats behind the colored man, Andrew S. Johnson. 

The bus driver, Xed Leonard, requested Johnson to change his seat 
to a rear one and quoted to him the rules of the company with respect to 
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the seating of white and colored passengers. He refused to move. The 
bus driver also asked the defendant Felmont to change his seat, which he 
refused to do. He said he would not move unless he was under arrest. 

A police officer of the City of Chapel Hill mas called. The defendants 
Johnson and Felmont were again asked to change their seats, as required 
by the rules of the company, and they refused to do so. The officer there- 
upon arrested both of the defendants, Johnson and Felmont, and took 
them from the bus. 

When the driver returned to the bus after the arrest had been made 
of Johnson and Felmont he found that the defendants Rustin and Roo- 
denko had moved up and were sitting together in the same seat which 
had been occupied by Johnsou and Felmont, that is, the third seat from 
the front of the bus, the colored man sitting next to the window and the 
white man sitting next to the aisle. The rules of the Company were 
quoted to them and they were requested by the bus driver to take the 
proper seats which were designated, but they refused to move. 

At this point the driver of the bus asked the defendant Roodenko where 
he was going and he said he was going to Danville, Virginia. He  told 
him that he was on the wrong bus and that if he would step off, he would 
fix his ticket to go through Durham, which is proper. He  said, "NO, I am 
going to Greensboro." He  asked Rustin where he mas going and he 
wouldn't tell him. He offered to fix their tickets for a refund. They 
would not show him their stubs. 

The bus driver thereupon called an officer and had the defendants 
Roodenko and Rustin arrested. The bus driver testified that the defend- 
ant Roodenko never did give him a ticket to Greensboro. He  was not 
sure what ticket he did give him. He did not have in his possession any 
ticket for Danville. 

The bus driver testified he did not know of his own knowledge what 
the destination of the other defendants was at the time they boarded 
the bus. 

None of the defendants testified as witnesses in the trial below, except 
Roodenko. He  testified that after he was informed he was on the wrong 
bus, he stated to the driver "I might want to stop in Greensboro on the 
way over" and ('When I explained to the driver that I might want to stop 
in Greensboro, he agreed I was on the right bus and tore off the first part 
of the ticket and let me go in." 

On cross-examination this defendant testified that he and the other 
three defendants were traveling together in North Carolina. They had 
arrived in Chapel Hill in the middle of the afternoon on the day before, 
having traveled by bus from Raleigh. This witness stated he was not 
traveling for the purpose of testing the segregation laws of the State but 
was on a business and pleasure trip. "My purpose on this trip, as in 
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many other things in my life for many years past, has been to see what 
I could do in my own small way to promote better understanding among 
various groups of people. That was the purpose of this trip. On this 
trip I proposed to attempt to promote better understanding between 
negroes and whites." 

This defendant testified further that after his arrest he went by private 
car from Chapel Hill to Greensboro, where he attended a meeting. H e  
stated that the other defendants attended some of the meetinas that he - 
attended. He  knew in advance that there would be a meeting in Greens- 
boro on the night of September 13 (April 13) and he remained in Greens- 
boro until the following day. 

This defendant also testified that his expenses on this trip were being 
paid by the "Fellowship of Reconciliation," and that he was familiar with 
the instructions issued by this "Fellowship of Reconciliation" and that 
he was familiar with Memorandum No. 2, issued by them, entitled "Bus 
and Train Travel in the South," purported to have been issued by George 
M. Houser and Bayard Rustin. 

The jury returned a verdict of guilty and from the judgments imposed, 
all four defendants appealed to the Supreme Court and assign error. 

Attorney-General McMuklan and Assistant Attorneys-General Brmton, 
Rhodes, and Moody for the State. 

Herman L. Taylor and C. J .  Gates for defendants. 

DENNY, J. The defendants assign as error the refusal of the Court 
below to grant their motion to quash the warrants on the ground that the 
State has indicted them under inapplicable sections of the General 
Statutes. 

The defendants contend that i t  was the intent of the Legislature to 
vest in the Utilities Commission, under Sections 62-109 and 62-118 of the 
General Statutes, the power to prescribe the rules and regulations with 
respect to the seating of passengers on public conveyances except in 
busses engaged in local transportation, within cities and towns in the 
State. Consequently it is contended that Sections 60-135 and 60-136 of 
the General Statutes do not apply to motor vehicles transporting passen- 
gers for hire except on busses used in transporting passengers within a 
city or town. 

The contention is without merit. The provisions of Sections 3536 to 
3539 of the N. C. Code, 1939 (now Sections 60-135 to 60-138, G.S. of 
N.C.), were extended by Chapter 489 of the Public Laws of 1933, G.S. 
60-139, to include "motor busses operated in the urban, interurban or 
suburban transportation of passengers for hire, and to the operator or 
operators thereof, and the agents, servants, and employees of such oper- 
ators." 
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Moreover, Section 62-109 of the General Statutes of North Carolina 
deals with the mandatory duty of the Utilities Commission to "require 
any motor vehicle carrier operating on a franchise granted by the Utilities 
Commission . . . if engaged in the transportation of both white and 
colored passengers for hire, to  provide separate but equal accommoda- 
tions for the white and colored races at  passenger stations or waiting 
rooms where the carrier receives passengers of both races and/or on all 
busses or motor vehicles operating on a route or routes over which such 
carrier transports passengers of both races." While Section 62-118 pre- 
scribes the penalty which may be imposed upon those who willfully violate 
or fail to comply with "any order, decision, rule or regulation, direction 
or requirement of the Commission, made under the provisions of this 
article." (Being Art. 6, Chap. 62, G.S. 62-103 to 62-121 inclusive.) 
These statutes do not purport to deal with the enforcement of segregation, 
but to make i t  mandatory on the part of the Utilities Commission to 
require transportation companies to provide "equal accommodations for 
the'white and colored races," in order that the settled policy of this State, 
which calls for the segregation of the white and colored races, in the 
public institutions of the State, and on our intrastate transportation sys- 
tems, may be enforced. Corporation Commission v. Interracial Corn., 
198 N. C. 317, 151 S. E. 648; S. v. Harris, 213 N. C. 758, 197 S. E. 594. 

This assignment of error will not be upheld. 
G.S. 60-135 requires railroads and other carriers in this State engaged 

in the transportation of passengers for hire, to provide separate accom- 
modations for white and colored passengers. Section 60-136 provides the 
manner in which the provisions of G.S. 60-135 shall be carried out, and 
the pertinent parts thereof read as follows: "Any white person entering 
a street car or other passenger vehicle or motor bus for the purpose of 
becoming a passenger therein shall . . . occupy the first vacant seat or 
unoccupied space nearest the front thereof, and any colored person enter- 
ing a street car or other passenger vehicle or motor bus for a like purpose 
shall occupy the first vacant seat or unoccupied space nearest the rear 
end thereof, provided, however, that no contiguous &at on the same bench 
shall be occupied by white and colored passengers at  the same time, unless 
and until all the other seats in the car have been occupied. Upon request 
of the person in charge of the street car or other passenger vehicle or 
motor bus, and when necessary in order to carry out the purpose of pro- 
viding separate seats for white and colored passengers, i t  shall be the 
duty of any white person to move to any unoccupied seat toward or in  
the front of the car, vehicle or bus, and the duty of any colored person to 
move to any unoccupied seat toward or in the rear thereof, and the failure 
of any such person to so move shall constitute prima facie evidence of an 
intent to violate this section. Any person violating the provisions of this 
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section shall be guilty of a misdemeanor, and, upon conviction, shall be 
fined not more than fifty dollars or imprisoned not exceeding thirty days. 
Any such person may also be ejected from the car, vehicle or bus by the 
person charged with the operation thereof." 

The evidence adduced in the trial below was sufficient to withstand the 
defendants7 motion for judgment as of nonsuit. 

The white and colored defendants having occupied the same seat on the 
bus, in violation of the statute, and having refused to move to the unoccu- 
pied seats, in the front and rear of the bus, as required by the statute and 
the rules of the carrier, this made out a prima facie case of intent to 
violate the statute, and the burden of going forward with proof, not the 
burden of proof, shifted to the defendants. S. v. Brown, 225 N. C. 22, 
33 S. E. (2) 121. 

I n  S. v. Davis, 214 K. C. 787,1 S. E. (2) 104, the defendant contended 
among other things that it was the duty of the State to negative by proof 
the possibility that the truck load of whiskey which had been seized in 
this State, was in process of movement in interstate commerce. Barnhill, 
J., in speaking for this Court, said: ''It is sufficient answer to these con- 
tentions to point out that i t  has long been settled in this State that 
although the burden of establishing the corpus delicti is upon the State, 
when defendant relies upon some independent, distinct, substantive matter 
of exemption, immunity or defense, beyond the essentials of the legal 
definition of the offense itself, the onus of proof as to such matter is upon 
the defendant. 8. v. ilrnoki, 35 N. C. 184; S. v. McATair, 93 N. C.  628; 
8. v. Buchanan, 130 N. C. 660; S. v. Smith, 157 N. C. 578. I n  discussing 
this phase of the law in S. v. Connor, 142 N. C. 700, Hoke, J., says : 'It 
is well established that when a statute creates a substantive criminal 
offense, the description of the same being complete and definite, and by a 
subsequent clause, either in the same or some other section, or by another 
statute, a certain case or class of cases is withdrawn or excepted from its 
provisions, these excepted cases need not be negatived in the indictment, 
nor is proof required to be made in the first instance on the part of the 
prosecution. . . . I n  such circumstances, a defendant charged with the 
crime who seeks protection by reason of the exception, has the burden of 
proving that he comes within the same. X. v. Heaton, 8 1  N .  C.  543 ; S. v. 
Goulden, 134 N. C.  743. To the same effect are 8. v. .Norman, 13 N. C. 
222; X. v. Burton, 138 N. C.  576; and S. v. Johnson, 188 N. C. 591; 8. v. 
Dowell, 195 N.  C. 523; S. v. Hege, 194 N.  C.  526; S. v. Poster, 185 
N. C. 674.' " 

Even so, it appears on this record, that the court instructed the jury 
that if upon the evidence in this case the State "has failed to satisfy you 
beyond a reasonable doubt that the defendants were intrastate passengers, 
then you will return a verdict of not guilty, because if the State has 
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failed to  satisfy you beyond a reasonable doubt t h a t  the  defendants were 
intrastate  passengers, then  of necessity they would be interstate passen- 
gers  and  as the Cour t  understands the  law t o  be, if they were inters tate  
passengers they would not be guilty of a n y  violation of the  law." This 
placed a greater  burden upon the  S t a t e  t h a n  it was required t o  carry. 

T h e  case of Morgan v. Virginia,  328 U. S. 373, 90 L. E d .  1317, relied 

upon  b y  the  defendants, is  not  applicable to intrastate  passengers. Cf .  
Pridgen v. Coach Co., ante, 46, 47 S. E. (2)  609. 

We have carefully considered all the  exceptions and  assignments of 
e r ror  brought  fo rward  by  the  defendants, a n d  they present n o  prejudicial 

error .  T h e  verdicts and  judgments entered below will be upheld. 
N o  error. 

CHARLES TV. BUNDY, ADMIKI~TRATOR OF THE ESTATE OF JOEL JEHU 
SECREST, v. L. R. POWELL, JR., AND HENRY W. ANDERSON, RE- 
CEIVER~ OF SEABOARD AIR LINE RAILWAY COMPANY ; D. S. CRAD- 
DOCK ARD W. T. BALLENTINE. 

(Filed 7 January, 1949.) 
1. Negligence 5 ll- 

Contributory negligence is an affirmative defense which defendant must 
plead and prove. G.S. 1-139. 

2. Negligence 5 19c- 
Nonsuit on the ground of contributory negligence is  proper when plain- 

tiff's own evidence establishes this defense, G.S. 1-183, but it  may not be 
entered when it  is necessary to rely in whole or in part upon defendant's 
evidence, or when diverse inferences upon the question a re  reasonably 
deducible from plaintiff's evidence. 

3. Trial  § 22b- 

Upon motion to nonsuit, plaintiff's evidence is to be taken as  true and 
considered in the light most favorable to him, and while defendant's evi- 
dence which is favorable to plaintiff or which t w d s  to clarify or explain 
plaintiff's evidence may be considered, defendant's evidence which is incon- 
sistent with that of plaintiff or which tends to contradict or impeach plain- 
tiff's evidence must be ignored. 

4. Railroads § 4: Negligence 8 19c-Xonsuit on ground of contributory 
negligence is  e r ror  when this defense is not  established a s  sole reason- 
able  deduction from plaintiff's evidence. 

Plaintiff's evidence was to the effect that intestate had an unobstructed 
view along the track upon which the train approached for only 600 feet, 
that  intestate looked and listened immediately before traveling onto the 
crossing, that  the crossing was in bad repair and the car stalled on the 
track, and was hit by the speeding train seven seconds after its approach 
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could have been reasonably apprehended. Held: Defendant railroad com- 
pany's motion to nonsuit on the ground of contfibutory negligence should 
have been denied notwithstanding defendants' testimony that plaintiff 
drove upon the track in the,path of the oncoming train and defendants' 
photographic evidence showing an entirely different situation at the cross- 
ing, since the court cannot pass upon the credibility or weight of the 
evidence in considering the propriety of nonsuit. 

APPEAL by plaintiff from Coggin, Special Judge, at  the August Term, 
1948, of UNION. 

The plaintiff's intestate, Joel Jehu Secrest, was killed instantaneously 
on the morning of 19 February, 1945, when his automobile was demol- 
ished by an eastbound freight train of the Seaboard Air Line Railway 
Company at a grade crossing two miles west of Monroe in Union County. 
D. S. Craddock was the engineer in charge of the train, and the crossing 
was located in the section assigned to W. T. Ballentine, section foreman, 
for maintenance. The plaintiff sued the defendants, L. R. Powell, Jr., 
and Henry W. Anderson, Receivers of the Seaboard Air Line Railway 
Company, D. S. Craddock, and W. T. Ballentine, under G.S. 28-173, for 
damages for the death of his intestate upon a complaint alleging that 
such death was proximately caused by the negligence of the defendants. 
They denied that they had been guilty of any actionable negligence, and 
pleaded contributory negligence on the part of the intestate as an affirma- 
tive defense. 

There was substantial disagreement in the evidence of the parties relat- 
ing to the merits of the action. A few facts, however, were not in dispute. 
The railroad track ran east and west parallel to Highway No. 74 located 
a t  least 125 yards to the north. The grade crossing marked the place 
where the railroad was bisected at right angles by a dirt road affording 
the only means of communication between Highway No. 74 on the north 
and a farming community, in which W. H. Smith resided, on the south. 
Although this neighborhood road was a private way in a legal sense, the 
crossing had been habitually used by the public and maintained by the 
Seaboard Air Line Railway Company for many years. Indeed, the 
defendants admitted in their answer that it was their duty a t  the time in 
controversy to exercise due care to keep the crossing in a reasonably safe 
condition. The right of way of the railroad company covered "100 feet' 
on each side of the center of the track." 

The plaintiff offered testimony tending to establish the matters set out 
in this paragraph. At the time of the fatal accident, the crossing was 
LC very rough.'' The ballast "seemed to be knocked out between the rails. 
On the outside of the rails i t  was very rough too. The rails stuck up 
above the level of the surrounding dirt or rocks 4 to 8 inches." As a 
motorist proceeded south from Highway No. 74 towards the crossing, he 
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traveled upgrade, and could not see the track to the westward on account 
of shrubbery which grew to a point within 10 or 15 feet of the track. 
From this point to the land lying south of the track, the motorist's view 
of an eastbound train coming from the west was limited to a space of 
200 yards because the railroad beyond that distance lay within a hollow. 
When the tragic collision occurred, the plaintiff's intestate and a fellow- 
workmen, J. F. Griffin, were going south on the dirt road to resume 
carpentering which they had begun earlier that day at  the home of W. H. 
Smith. They were traveling in an automobile, which was owned and 
operated by the intestate, and which was "in good working condition." 
Just before entering upon the crossing, they looked westwardly along the 
railroad to the head of the hollow, and noted that no eastbound train was 
approaching within range of sight or hearing. 

Subsequent events were described by Griffin, who testidied for plaintiff, 
in substantially this wise: "As we approached the crossing, Secrest was 
driving 10 or 15 miles per hour. The car stalled as he straddled the track. 
The motor stopped. The front wheels had crossed the south rail. The 
rear wheels had not crossed the north rail. As soon as I realized the car 
had stopped, I looked at the track and saw the train coming from the 
west, and I touched Secrest on the arm and told him to jump out, and by 
the time I opened the door and ran the train had done struck the car. 
I judge the train was around 200 yards away a t  the time i t  entered up 
there where I could see it. I t  had just entered the top of the hollow 
there. I got out without injury. At the time the train hit the auto- 
mobile I hadn't got stopped from running. I could not tell that the train 
slackened its speed from the time I saw it until i t  hit the car. I n  my 
opinion, the train was running 65 to 70 miles an hour. I was on the 
right hand side of the car next to the driver. I n  getting out, I didn't have 
to go around anything to get clear of the train. Secrest would have had to 
get out from under the steering wheel. He  had more opposition than 
I did. I didn't hear the train give any signal by whistle or bell as we 
approached the crossing and before I saw the train. I didn't hear i t  give 
any signal before the collision. I saw the train when i t  came to a stop. 
The front of the train ran about half a mile from the crossing. I t  was 
a pretty long freight train. I went down to Secrest before he was moved. 
He  was dead. H e  was about 60 yards east of the crossing on the north 
side." 

The defendants offered oral testimony of witnesses and photographs 
allegedly taken at  the scene by their witness, W. M. White, shortly after 
the collision and received in evidence without objection tending to show 
that the conditions described in this paragraph prevailed a t  the time 
named in the pleadings. The ballast on the crossing formed a solid road- 
bed virtually even with the tops of the rails. The right of way was free 
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of shrubbery and other obstructions. The railroad track ran westward 
from the crossing in a straight line without material elevations or de- 
pressions for approximately three miles. As a southbound motorist on the 
dirt road neared the crossing, he had the benefit of an unobstructed view 
of the track westwardly for distances varying from 1,200 feet at  a point 
25 feet north of the crossing to upwards of three miles at the first rail. 

Witnesses for the defendants testified, in substance, that the freight 
train drew near to the crossing at  a speed not exceeding 35 miles an hour 
after signaling its approach by sounding its whistle, and that the plain- 
tiff's intestate precipitately drove his automobile onto the crossing 200 
feet ahead of the oncoming train, thereby rendering the lethal crash 
inevitable. I n  addition, the defendants offered testimony indicating that 
on the day of the accident some of the witnesses for the plaintiff made 
statements inconsistent with their testimony at the trial and calculated 
to cast doubt on their credibility. 

The court entered a compulsory judgment of nonsuit pursuant to the 
motion of the defendants made when the plaintiff rested, and renewed at 
the close of all the evidence, and the plaintiff appealed, assigning such 
ruling as error. 

E. 0. Ayscue and Robinson c6 Jones for plainti f ,  appellant. 
Milliken $ Richardson and Cansler & Cansler for defendants, appellees. 

ERVIK, J. Counsel for the defendants conceded with commendable 
candor on the argument and in their brief that the plaintiff adduced 
enough evidence on the trial to make the question of actionable negligence 
on the part of the defendants one for the determination of a jury. For 
this reason, we pass over this phase of the case, and proceed at  once to 
inquire whether the judgment of nonsuit can be sustained on the ground 
that the plaintiff's intestate was contributorily negligent as a matter of 
law. The parties join battle on this issue. The plaintiff asks a reversal 
upon the authority of Cashatt v. Brown, 211 N.  C .  367, 190 S. E. 480, 
and Noore v. R. R., 201 W. C. 26, 158 S. E .  556. The defendants pray 
for an affirmance on the basis of these decisions: Penland v. R. R., 228 
N.  C. 528,46 S. E. (2) 303; Wilson v. R. R., 223 N.  C. 407, 26 S. E. (2)  
900; Bailey v. R .  R., 223 N. C. 244, 25 S. E. (2) 833; Jeffries v. Powell, 
221 N. C. 415, 20 S. E. (2) 561; McCrimmon v. Powell, 221 N .  C. 216, 
19 S. E. (2) 880; Godwin v. R. R., 220 N .  C. 281, 17 S. E. (2) 137; 
Temple v. Hawkins, 220 N. C.  26, 16 S. E. (2) 400. 

Contributory negligence is an affirmative defense which the defendant 
must plead and prove. G.S. 1-139. Nevertheless, the rule is firmly 
embedded in our adjective law that a defendant may take advantage of 
his plea of contributory negligence by a motion for a compulsory judg- 
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ment of nonsuit under G.S. 1-183 when the facts necessary to show the 
contributory negligence are established by the plaintiff's own evidence. 
Daughtry v.  Cline, 224 N. C. 381, 30 S. E. (2) 322, 154 A. L. R. 789; 
Montgomery v. Blades, 222 N.  C.  463, 23 S. E. (2)  844; Smi th  v. S ink ,  
211 N.  C.  725, 192 S. E. 725; Hayes v. Telegraph Co., 211 N.  C.  192, 
189 S. E. 499; R a m e y  v. Furniture Co., 209 N.  C. 165, 183 S. E. 536; 
Mason v. R. R., 208 N.  C. 842,181 S. E. 625; Lincoln v. R. R., 207 N. C. 
787, I78 S. E. 601; Jones v. Bagwell, 207 N.  C.  378,177 S. E. 170; Davis 
71. Jeffreys, 197 N .  C .  712, 150 S. E. 488; Elder v.  R .  R., 194 N .  C.  617, 
140 S. E. 298. 

I n  ruling upon a motion for an involuntary judgment of nonsuit under 
the statute after all the evidence on both sides is in, the court may con- 
sider so much of the defendant's testimony as is favorable to the plaintiff 
or tends to clarify or explain evidence offered by the plaintiff not incon- 
sistent therewith; but it must ignore that which tends to establish another 
and different state of facts or which tends to contradict or impeach the 
testimony presented by the plaintiff. Humphries v. Coach Go., 228 N. C. 
399, 45 S. E .  (2) 546; Buckner v. Wheeldon, 225 N.  C. 62, 33 S. E. (2)  
480; Atkins v.  Transportation Co., 224 N .  C .  688, 32 S. E. (2) 209; 
Lindsey v. Xpeight, 224 N. C. 453, 31 S. E .  (2) 371 ; Gregory v.  Insurance 
Co., 223 N .  C.  124, 25 S. E. (2) 398, 147 A. L. R. 283 ; Godwin v. R .  R., 
supra; Funeral Home v.  Insurance Co., 216 N .  C .  562, 5 S. E. (2) 820. 
But the court cannot allow a motion for judgment of nonsuit on the 
ground of contributory negligence on the part of the plaintiff in actions 
for personal injury or of the decedent in actions for wrongful death if it 
is necessary to rely either in whole or in part on testimony offered by the 
defense to sustain the plea of contributory negligence. Beck v. Hooks, 
218 N .  C .  105, 10 S. E. (2) 608; Lunsford v. Manufacturing Co., 196 
N.  C .  510, 146 S. E. 129; hTowell v. Basnight, 185 N. C. 142, 116 S. E. 
87; Battle v. Cleave, 179 N .  C .  112, 101 S. E. 555. 

A judgment of involuntary nonsuit cannot be rendered on the theory 
that the plea of contributory negligence has been established by the plain- 
tiff's evidence unless the testimony tending to prove contributory negli- 
gence is so clear that no other conclusion can be reasonably drawn there- 
from. Daughfry v.  Cline, supra; Atkins v. Transportation Co., supra; 
Crone v. Fisher, 223 N.  C. 635, 27 S. E. (2) 642 ; Hampton v. Hawkins, 
219 N.  C .  205,13 S. E. (2) 227; Cole v.  Roonce, 214 N .  C.  188,198 S. E. 
637; Manheim v.  Tax i  Corp., 214 N .  C.  689, 200 S. E. 382; Morris v. 
Johnson, 214 N. C.  402, 199 S. E. 190. I f  the controlling or pertinent 
facts are in dispute, or more than one inference may reasonably be drawn 
from the evidence, the question of contributory negligence must be sub- 
mitted to the jury. Pearson v. Stores Corp., 219 N. C. 717, 14 S. E. (2) 
811; Templeton v.  Kelley, 215 N. C. 577, 2 S. E. (2) 696; Ferguson v. 
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Asheville, 213 N.  C. 569, 197 S. E. 146. I n  ruling on a motion for non- 
suit, the court does not pass on the credibility of the witnesses or the 
weight of the testimony. Pappas v. Crist, 223 N.  C. 265, 25 S. E. (2) 
850; Wall v. Bain, 222 N.  C. 375, 23 S. E. (2)  330 ; Alexander v. Utilities 
Co., 207 N.  C .  438,177 S. E. 427. I t  takes it for granted that the evidence 
favorable to the plaintiff is true, and resolves all conflict of testimony in 
his favor. Diamond v. Service Stores, 211 N.  C. 632, 191 S. E. 358; 
Cole v. R. R., 211 N. C. 591, 191 S. E. 353; Brinkley v. R. R., 126 N. C. 
88, 35 S. E. 238. 

When the evidence adduced at the trial is tested by these principles, i t  
becomes manifest that the question of whether the plaintiff's intestate was 
guilty of contributory negligence was for the jury, and that the court 
erred in allowing the motion of the defendants for a compulsory nonsuit. 

The case is distinguishable from those cited by defendants in that the 
plaintiff's testimony does not impel the single conclusion tbat his intestate 
drove his automobile onto the crossing in the face of an oncoming train 
which he saw, or, in the exercise of reasonable care, should have seen. 
Here, opposing inferences are permissible. When interpreted most favor- 
ably for him, the plaintiff's evidence justifies the deductions that the 
intestate looked and listened immediately before driving onto the crossing 
and thereby ascertained that no train was within range of his view,* which 
extended to the westward 600 feet. Clearly, it is not logical to conclude 
as a matter of law that the intestate was negligent in  attempting to cross 
the railroad track under these circumstances. Besides, the plaintiff's 
testimony warrants the inference that the intestate's automobile stalled 
on the crossing in consequence of a breach of the railroad company's 
admitted duty to exercise due care to keep the crossing in a reasonably 
safe condition. Caslzatt v. Brown, supra; Moore v. R. R., supra; Stone v. 
R. R., 197 N. C. 429, 149 S. E .  399; Goforth v. R. R., 144 N. C. 569, 
57 S. E. 209; G.S. 60-43. I t  is not a necessary inference of law that the 
plaintiff's intestate failed to exercise reasonable care for his own protec- 
tion under the existing circumstances, merely because he did not extricate 
himself from his perilous position before the fatal crash. According to 
plaintiff's evidence, the intestate had not exceeding seven seconds in which 
to escape after being apprised of the approach of the fast moving train. 

The defendants invoke the statement of Chief Justice Stacy in Powers 
v. Sternberg, 213 N.  C.  41, 195 S. E. 88, that "there are a few physical 
facts which speak louder than some of the witnesses" and the declaration 
of Mr. Justice Barnhill in Caldwell v. R. R., 218 N. C. 63, 10 S. E. (2) 
680, that "when a witness makes a statement of fact which is obviously 
impossible i t  does not rise to the dignity of evidence." They argue that 
the judgment of nonsuit was proper because the photographs allegedly 
made by their witness, W. M. White, shortly after the fatal accident truly 
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show t h e  physical conditions a t  a n d  near  the crossing a t  the t ime  i n  con- 
troversy, and  render it obvious t h a t  the  collision could not  possibly have  
happened i n  the  manner  depicted b y  the plaintiff'i witnesses. T h e  de- 
fendants  might  well address this  argument  t o  a j u r y  wi th  sat isfying 
result. B u t  the  court  cannot  utilize i t  without  passing on  the  credibility 
of the  photographer a n d  t h e  other witnesses, and  determining t h e  com- 
parat ive probate force of the  photographs and  t h e  other  testimony. 
32 C. J. S., Evidence, section 771. T h i s  the  court  is  not permit ted t o  d o  
when  considering t h e  propriety of a nonsuit. 

F o r  the  reasons given, the  nonsuit is set aside, a n d  
Reversed. 

EUGENE G. SHAW, ~ D M I N I S T R A T O R  O F  THE E S T ~ T E  OF PAUL V. STILES, 
DECEASED, v. L. I?. RARNARn, T/A GATE CITY TRANSIT LINE, J. R. 
JONES, ATLAKTIC GREYHOUND CORPORATION AND T. A. HUD- 
SON, SR. 

(Filed 7 January, 1949.) 
1. Pleadings § G 

A single action in tort for negligence may be maintained against two or 
more defendants only when the plaintiff relies on the doctrine of respon- 
deat superior or the defendants are joint tort-feasors. 

2. Torts § 4- 

In  order for parties to be joint tort-feasors they must either act together 
in committing the wrong or their tortious acts must unite in causing a 
single injury. 

3. Same- 
Plaintiff alleged that his intestate, while drunk, was wrongfully ejected 

from a bus by one carrier and that shortly thereafter, while attempting to 
cross the heavily traveled street, he was run over and fatally injured 
through the negligent operation of a bus of another carrier. Held: The 
complaint does not state a cause of action against the parties as  joint tort- 
feasors. 

4. Pleadings § l 9 h  
If a complaint states separate causes of action in tort against each of 

two groups of defendants and not a joint tort, dismissal upon demurrer for  
misjoinder of parties and causes is proper, since severance is not permis- 
sible and the defect is fatal. 

5. Carriers § 20- 

The complaint alleged that plaintiff's intestate, while in a drunken con- 
dition, was wrongfully ejected from defendant's bus a t  a place where the 
driver should have known that  he would have to cross a heavily traveled 
street, that after he had alighted and walked some distance he attempted 
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to cross the street and was struck by the negligently operated bus of the 
other defendant. Held: Conceding that the ejection was wrongful, intes- 
tate was afforded a safe landing and his subsequent injuries through the 
negligent operation of the other bus did not flow from the wrongful eject- 
ment, and no cause of action is stated against the original carrier or its 
driver. 

6. Negligence 39 7, 9- 
Foreseeability is an essential element of proximate cause and a party 

is not under duty to anticipate intervening independent negligence on the 
part of others. 

7. Same- 
The complaint alleged that intestate, while in a drunken condition, was 

wrongfully ejected from one bus and that shortly thereafter he mas run 
over while attempting to cross the heavily traveled street as the result of 
the negligent operation of a bus of another carrier. Held: The driver of 
the original bus was not under duty to anticipate the interrening independ- 
ent negligence of the driver of the other bus, and the complaint fails to 
state a cause of action in tort against the original carrier. 

8. Pleadings 5 l9+ 
Where the complaint seeks to allege a cause of action against each of 

two groups of defendants as joint tort-feasors, but fails to state a cause 
of action against one group of defendants, dismissal upon demurrer for 
misjoinder of parties and causes is error, but the action should be dis- 
missed as to the first group of defendants and reinstated for trial as 
against the other group. 

APPEAL by plaintiff from Armstrong, J., April Term, 1948, GUILFORD. 
Civil action under the wrongful death statute, heard on demurrer to 

the complaint. 
The  plaintiff alleges, as against defendants Transit Line and J. R. 

Jones, i n  substance that  on 2 Janua ry  1947, a t  about 7 :00 p.m., his intes- 
tate, Stiles, became a passenger on a bus of defendant Transit Line; that  
Jones, the bus driver, ejected him a t  the corner of Summit Avenue and 
Sixteenth Street on the sidewalk for the reason he, the driver, insisted 
the deceased was drunk and disorderly; that, a t  the time, the driver knew 
that  deceased was not in condition to take care of himself and also knew 
that  he would have to cross to the west side of Summit Avenue, one of 
the main thoroughfares of Greensboro, bearing heavy traffic a t  all times; 
and that  he negligently failed to aid deceased in crossing said dangerous 
highway. 

As against defendants Greyhound Corporation and Hudson, he alleges 
tha t  soon after being ejected from the Transit Line bus, deceased at- 
tempted to cross Summit Avenue a t  Seventeenth Street from east to west; 
tha t  a t  the same time a Greyhound Corporation bus was being operated 
southerly along Summit Avenue by Hudson, a t  a rapid and unlawful rate 
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of speed ; that  the driver saw or should have seen that  deceased was con- 
fused, incapacitated, and unable to care for himself; that  the driver, going 
a t  a n  excessive rate of speed, attempted to pass around deceased at  the 
intersection of Summit Avenue and Seventeenth Street, without stopping 
or paying attention to  the safety of pedestrians; that  the bus struck him 
and continued on 52 feet before stopping; and that  the bus struck de- 
ceased with such force that  i t  inflicted serious injury resulting in  death. 

The negligence of each defendant is particularized, and i t  is alleged 
that the death of plaintiff's intestate was proximately caused by the 
alleged negligent acts of said defendants. 

The defendants appeared and demurred to the complaint for that (1) 
there is no allegation that  the action was instituted within one year after 
the death of plaintiff's intestate, (2)  for niisjoinder of parties and causes 
of action, and (3 )  for that i t  affirmatively appears on the face of the com- 
plaint that  the liability of the defendants, if any, is several and not joint, 
each cause of action being separate and distinct and no joint tort or other 
cause of action common to all defendants is alleged. The grounds for the 
demurrer in  each instance are fully stated. 

The court below sustained the demurrer for that  there is a misjoinder 
of parties and causes of action and dismissed the action at  the cost of 
plaintiff. Plaintiff excepted and appealed. 

Fraz ier  d2 F m z i e r  a n d  A d a m  Y o u n c e  for plaintiff appel lant .  
W e l c h  J o r d a n  for de fendan t  appellees. 

BARKHILL, J. A single action in  tort for negligence may be maintained 
against two or more defendants only when the plaintiff relies on the 
doctrine of respondeat superior or the defendants are joint tort-feasors. 

"An action cannot be maintained against two or more defendants for 
u 

distinct torts which were committed by the different defendants independ- 
ently of and not in connection with each other, although the consequences 
of the tort, which x7as committed by one defendant, united with the conse- 
auences of the tort which was committed by the other. I n  such case the 
one defendant cannot be made liable for the consequences of the tort of 
the other. S tephens  v. Xchadler, 152 Ky. 833, 207 S. W. 704;" Bos t  v. 
Metca l f e ,  219 S. C.  607, 14 S. E. (2)  648. 

To  constitute two or more persons joint tort-feasors the negligent or 
wrongful act of the one must be so united in time and circumstance with 
the negligent or tortious act of the other that the two acts in fact consti- 
tute but one transaction. While neither concert of action nor unity of 
purpoSe is required, there must be concurrence in  point of time and place. 
The parties must either act together in committing the wrong, or their 
acts, if independent of each other, must unite in causing a single injury. 
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There must be a common intent to do that which results in injury, or 
their separate acts of negligence must concur in  producing a singli and 
indivisible injury. Bost v. Metcalfe, supra, and cases cited. 

"The well established and familiar rule that a plaintiff may consistently 
and properly join as defendants in  one complaint several joint tort-feasors 
applies where different persons, by related and concurring acts, have 
united in  producing a single or common result upon which the action is 
based. 9 A. L. R. 942; Anno. 35 A. L. R. 410;" Bost v. Metcalfe, supra; 
h'mith v. Fumziture Co., 220 N .  C. 155, 16 S. E. (2)  685. 

Here it appears on the face of the.complaint ‘from the facts alleged 
therein that the defendants Transit Line and Jones, on the one hand, and 
the Greyhound Corporation and Hudson, on the other, are not joint tort- 
feasors. The happening of each event portrayed in the complaint is 
wholly independent of the other. The cause of action, if any, against 
Jones and the Transit Line is grounded upon the breach of duty the law 
placed on them by reason of the relationship created by the contract of 
conveyance, while the cause of action, if any, against defendants Grey- 
hound Corporation and Hudson arises out of Hudson's alleged negligent 
operation of a bus upon the public streets of Greensboro. 

While the plaintiff does not make any allegation as to the length ,of 
time which expired between the two events, it does appear on the face 
of the complaint that the deceased, after being discharged from the 
Transit Line bus, went at  least one block before he attempted to cross 
Summit Avenue, where he was struck by the bus of defendant Greyhound 
Corporation. The two events alleged were entirely separate and distinct 
in ~ o i n t  of time and circumstance. 

Thus it appears that related and concurring acts of negligence such as 
would create joint liability and give rise to one and only one cause of 
action against all the defendants are not alleged. 

I t  follows that if a maintainable cause of action is alleged against each 
group of defendants the judgment must be affirmed, for a misjoinder of 
parties and causes of action constitutes a fatal defect. -4 severance is not 
permissible. Bank v. Angelo, 193 N.  C. 576, 137 S. E. '705; Southern 
Mills, Inc., v. Yarn Co., 223 N.  C. 479, 27 S. E. (2)  289; Moore County 
v. Burns, 224 N.  C. 700, 32 S. E. (2)  225. 

But no cause of action is alleged against Jones and the Transit Line. 
As to them the plaintiff has alleged himself out of court. 

Even if the deceased was wrongfully ejected from the Transit Line's 
bus, he was afforded a safe landing. The driver of the bus was under no 
duty to pilot him to his home. His injuries did not flow from that wrong- 
ful act but arose out of an entirely different and independent occurrence. 

On the allegations made, the action of Jones in wrongfully ejecting the 
deceased from the bus was not a proximate cause of the injury and death. 
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His negligence had spent itself. I t  was no longer operative or active. 
I t  was broken by a new and independent, intervening and insulating, act 
of negligence which became and was the superseding proximate cause. 
Insurance Co. v. Stadiem, 223 N .  C. 49, 25 S. E. (2)  202; Ballinger v. 
Thomas, 195 N. C. 517, 142 S. E .  761; Haney v. Lincolnton, 207 N .  C. 
282,176 S. E. 573; Baker v. R. R., 205 X. C.  329, 171 S. E. 342; Beach 
v. Patton, 208 N.  C. 134, 179 S. E. 446; Butner v. Spease, 217 N .  C. 82, 
G S. E. (2) 808. I t  cannot be said that his act and the conduct of Hudson 
constitute one continuous succession of erents so linked together as to 
make a natural whole. Henderson v. Powell, 221 N .  C. 239, 19 S. E. 
(2)  876; Butner v. Spease, supra; Ballinger v. Thomas, supra; R. R. v. 
Rellogg, 94 U .  S.  469. 

Proximate cause is a prerequisite of liability for negligence and fore- 
seeability is an essential element of proximate cause. Hence, in the final 
analysis, reasonable foreseeability on the part of the original actor of the 
subsequent intervening act and the resultant injury is the test. Hender- 
son v. Powell, supra; Butner v. Spease, supra; Gold v. Kiker, 216 N.  C. 
511, 5 S. E. (2) 548; Nurray v. R. R., 218 N. C. 392, 11 S. E. (2) 326; 
Reeves v. Staley, 220 N .  C. 573, 18 S. E. (2) 239; Insurance Co. v. 
Stadiem, supra; Rattley v. Powell, 223 N .  C. 134; Beach v. Patton, 
supra; .Montgomery v. Blades, 222 N .  C. 463, 23 S. E. (2) 844. 

"The test . . . is whether the intervening act and the resultant injury 
is one that the author of the primary negligence could have reasonably 
foreseen and expected.') Harton v. Telephone Co., 141 N.  C. 455. 

The law does not require omniscience. Wood v. Telephone Co., 228 
N. C. 605. I t  mas not the duty of Jones to anticipate negligence on the 
part of others. To say that he was under obligation to anticipate the 
occurrence which caused the death of plaintiff's intestate goes beyond the 
field of reasonable foresight. Hence the facts alleged exculpate him and 
his employer and relieve them of any liability for the injury and death of 
deceased. As to them no cause of action is stated. Ballinger v. Thomas, 
supra. On this record they are unnecessary parties. 

The cause is remanded to the end that an order may be entered dis- 
missing the action as to the defendants Jones and Transit Line and rein- 
stating it on the civil issue docket for trial as against the defendants 
Hudson and Greyhound Corporation. 

Error and remanded. 
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STATE v. CECIL CHURCH. 

(Filed 7 January, 1949.) 

Criminal Law 5 40d- 
Where defendant goes upon the stand and admits certain acts of mis- 

conduct and then introduces evidence of good character, the State has the 
right to cross-examine such character witnesses regarding the admitted 
acts of misconduct for the purpose of attacking the credibility of such 
character witnesses. 

Criminal Law 5 48- 
Where evidence is competent for a restricted purpose and no request is 

made that  its admission be limited thereto, a general objection to the 
evidence cannot be sustained. 

Criminal Law 9 78e (2)- 

Any misstatement in stating the contentions of the State must be brought 
to the court's attention in time to afford opportunity for correction in order 
for objection thereto to be sustained on appeal. 

Homicide 20- 

The evidence in this case is held sufficient to support the riew that de- 
fendant, being armed, and his father and two brothers, acted in concert 
in going to deceased's home and with vile language ordering him out, in 
stubborn pursuit of the controversy between them. 

Homicide S 27f- 
Ordinarily, a charge on the question of self-defense ~ h i c h  is predicated 

solely upon a murderous assault, is erroneous, since a defendant has the 
right to defend himself or a member of his family against a non-felonious 
assault and to fight in defense of himself or a member of his family if he 
has reasonable grounds to believe that  he or a member of his fanlily is 
about to be killed or receive great bodily harm. 

Same: Homicide 3 30-Charge on right to defend member of family 
held not prejudicial when construed contextually in light of evidence. 

The evidence tended to show that defendant and members of his fanlily 
pursued an altercation originally started by deceased by going to the home 
of deceased and with vile language ordering him out, and that when de- 
ceased came out of the house and started pursuing defendant's brother, 
defendant shot antl killed him. Held: An instruction on the right of self- 
defense predicated solely upon a murderous assault on defendant's brother 
cannot be held for prejudicial error since under the eridence defendant 
was the aggressor immediately prior to the fatal shooting and therefore 
the right of self-defense m7as not available to him, and the charge consid- 
ered contextually in the light of the evidence is  not prejudicial to defend- 
an t  in this aspect. 

Homicide 5 1 l- 
The right of self-defense is not available to one who invites another to 

engage in a fight, unless he first abandons and withdraws from the fight 
and gives notice to  his adversary that he has done so. 
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APPEAL by defendant from Clement, J., at August Term, 1948, of 
WILKES. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of one Douglas Norris. 

The defendant was not placed on trial for murder in the first degree, 
but for murder in the second degree or manslaughter, as the evidence 
might warrant. 

The State's evidence tends to show the following facts : The defendant, 
Cecil Church, lived with his father, J im Church, next door to his sister 
and brother-in-law, Douglas Norris. A garden belonging to the defend- 
ant's father separated the two houses. Douglas Norris will be referred 
to hereinafter as ((the deceased." On Sunday afternoon, 6 June, 1948, the 
deceased, the defendant, Charles Osborne and others, went fishing. They 
drank some liquor and went to Williams' Cafe on Highway 421, near the 
town of North Wilkesboro. At the cafe a difficulty arose between the 
deceased and Charles Osborne. The defendant attempted to settle the 
difference between the two men and the deceased slapped the defendant. 
The defendant left the cafe in his pick-up truck. Shortly thereafter 
he returned with his father, J im Church, in the pick-up truck and the 
defendant's brother, Herbert Church, and his wife drove up in a car. 
J im Church, with rifle in hand, and the defendant got out of the pick-up 
truck and walked within a few feet of the deceased. There is some evi- 
dence which tends to show that the deceased was marched to his home by 
the defendant and his father at the point of the rifle. The evidence fur- 
ther tends to show that when the deceased and Cecil Church reached their 
respective homes they renewed their quarrel. Thereafter Cecil Church 
went into his house and got a rifle and the deceased backed away from him 
with his hands up and went into his own home. About this time the 
father of the defendant and Herman Church drove up in  the pick-up 
truck and parked i t  in the road near Norris' home. Then Cecil Church 
and his father and brothers, Herman and Dillard Church, went near the 
Norris house and Cecil, with rifle in hand, put his foot on Norris' porch 
and called him a '(s.0.b. coward," and told him to come out. The deceased 
did not come out immediately, but upon Dillard Church repeating the 
oath the deceased ran out of his house toward Dillard and while they were 
running around the pick-up truck Cecil Church shot the deceased and 
killed him. Several State's witnesses testified that the only weapon seen 
at the time of the killing was the rifle in the hands of the defendant. 

The defendant offered evidence tending to show that just prior to the 
fatal shooting the deceased had stated he was going in his house and get 
his .45 and kill the last d-n one of the Churches ; that when he came 
out of his house, he had his right hand in his hip pocket, he jumped off 
the porch and struck at  the defendant's neck with a knife and then made 
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for Dillard Church. Dillard ran around the pick-up truck with the 
deceased striking at  him, and as Dillard Church came around the end of 
the truck the deceased swerved and struck at  the defendant. The defend- 
ant fired one shot, but the deceased kept on running Dillard around the 
truck. The next time he came around, the deceased again struck a t  
defendant, who fired a second shot. 

Verdict : Guilty of manslaughter. Judgment : Imprisonment in the 
Central Prison at  Raleigh for a term of not less than eight nor more than 
twelve years. 

Defendant appeals, and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bmton, 
Rhodes, and Moody for the State. 

Trivette, Holshouser d2 Mitchell for defendant. 

DENNY, J. The defendant assigns as error the ruling of the court 
below in permitting the State, over the objection of the defendant, to 
cross-examine one of defendant's character witnesses regarding specific 
acts of the defendant. 

Ordinarily where a defendant introduces evidence of his good character 
i t  is error to permit the State to cross-examine the character witness as 
to particular acts of misconduct on the part of the defendant. Neither is 
i t  permissible for the State to introduce other evidence of such miscon- 
duct. Under such circumstances, however, the State is permitted to intro- 
duce evidence of the defendant's bad character. S. v. Robinson, 226 N.  C. 
95, 36 S. E. (2)  655; 8. v. Shepherd, 220 N .  C. 377, 17 S. E. (2) 469; 
S. v. Lee, 211 N .  C .  326, 190 S. E. 234; 8.  v, Nance, 195 N .  C. 47, 141 
S. E. 468; S. v. Adam,  193 N. C. 581, 137 S. E. 657; S. v. Holly, 155 
K. C. 485, 71 S. E. 450. 

The above rule is subject to certain exceptions, among them being where 
a defendant goes upon the stand and admits certain specific acts of mis- 
conduct, as the defendant did in the trial below, and then introduces 
evidence' of his good character, the State has the right to cross-examine 
such character witness regarding the admitted acts of misconduct in order 
to ascertain his conception of what constitutes good character. S. v. 
Quick, 150 h'. C.  820, 64 S. E. 168; S. 11. Killian, 173 X. C. 792, 92 S. E. 
499 ; 8. v. iVance, supra. Also, as Barnhill, J., said in speaking for the 
Court in 8. v. Shepherd, supra: "Such evidence is competent for the 
purpose of testing the knowledge of the witness concerning the general 
reputation about which he has testified and to impeach his testimony. 
That is, it goes to the credibility of the witness and is competent for that 
purpose only . . . Upon request the court should so limit it. However, 
upon general objection only, without request that it be restricted to the 



N. C.] FALL TERM, 1948. 721 

use for which i t  is competent, the general objection and exception is not 
tenable. S. v. Tuttle, 207 N. C.  649, 178 S. E. 76, and cases cited; S. v. 
Hawkins, 214 N.  C. 326, 199 S. E. 284." 

The exceptions upon which this assignment of error is based are with- 
out merit. 

The defendant brings forward a number of assignments of error based 
on exceptions to the manner in which the trial judge stated the conten- 
tions of the State in his charge to the jury. He  insists it was prejudicial 
error for the court to charge the jury that the State contends that the 
Churches were mad, that they went to the home of the deceased for the 
purpose of killing him, with malice in  their hearts, because he had as- 
saulted the defendant. Since the court's attention was not called to any 
misstatement of facts or omissions in giving the State's contentions, in  
time to afford an opportunity for correction, these assignments of error 
will not be upheld. S. v. Britt, 225 N .  C.  364, 34 S. E. (2) 408; S. v. 
Smith, 225 N. C.  78, 33 S. E. (2) 472; Mfg.  Co. v. R. R., 222 N.  C. 330, 
23 S. E. (2) 32; S. v. Johnson, 219 N .  C. 757, 14 S. E. (2) 792; S. v. 
Wagsfaff, 219 N .  C. 15,12 S. E. (2) 657. Moreover, the evidence on this 
record is sufficient to support the view that the defendant, his father and 
two brothers, were acting in concert at  the time the deceased was killed. 
8. v. Riddle, 228 N .  C. 251, 45 S. E. (2) 366. 

The defendant also sets out eleven assignments of error based on excep- 
tions to the court's charge on the right of self-defense. Amohg these he 
assigns as error the following portion of the charge: "If a murderous 
assault was being made on a member of his family, he had the same right 
to fight in defense of their life as he would in defense of his own." The 
defendant insists that the limitation upon the right to fight in defense of 
his family to a "murderous assault" was prejudicial, inasmuch as he 
would also have a right to fight in their defense in the case of a non- 
felonious assault, citing S. v. Bryant, 213 N .  C. 752, 197 S. E. 530. The 
defenclant also contends the charge should have gone further and included 
an  instruction to the effect that the defendant would likewise have the 
right to fight in defense of a member of his family to prevent their receiv- 
ing great bodily harm, citing S. v. Mosley, 213 N.  C.  304,195 S. E .  830. 

We concede that an instruction on the right of self-defense predicated 
solely upon a felonious assault and omitting to charge as to the defend- 
ant's right to defend himself or a member of his family against a non- 
felonious assault is ordinarily erroneous. 8. v. Xinfon, 228 N .  C .  15, 
44 S. E. ( 2 )  346; S. v. Bryant, supra. Likewise, one may fight in de- 
fense of himself or a member of his family if he has reasonable grounds 
to believe that he or a member of his family is about to be killed or to 
receive great bodily harm. S. v. Mosley, supra-; S.  u. Anderson, 222 N.  C. 
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148, 22 S. E. (2) 271. However, we think the charge, when considered 
contextually, is not erroneous in this respect. 

Moreover, the cases cited by the appellant and similar decisions are 
predicated upon facts which warranted the submission of the plea of self- 
defense to the jury. But according to this record, after the deceased had 
forbidden the defendant and other members of his family to come on his 
premises, and after the defendant had caused the deceased to back into 
his own home at the point of a rifle; the defendant, accompanied by his 
father and two brothers went on the premises of the deceased and the 
defendant cursed him and ordered him to come out of his home. He  did 
not come out and Dillard Church, brother of the defendant, called the 
deceased a coward and a s.o.b., whereupon the deceased ran out of the 
house and jumped off the porch. And according to the evidence of the 
State. while the deceased ran after Dillard Church he did not stirke at  
him with a knife nor did he attempt to assault the defendant, but, on the 
contrary, Dillard Church while running around the pick-up truck was 
hollering "shoot him, shoot him." According to the uncontradicted evi- 
dence on this record. the defendant and his father and two brothers were 
the aggressors just prior to the fatal shooting, demanding a continuance 
of the quarrel up to the moment the deceased came out of his house in 
response to the vile and abusive language of the defendant and his brother 
Dillard. 

The right of self-defense is not available to one who invites another 
to engage in a fight, unless he first abandons the fight and withdraws from 
it, and gives notice to his adversary he has done so. X. 1;. DeHai, 227 
N. C. 657,44 S. E .  (2) 218; S. v. Davis, 225 N. C. 117, 33 S. E. (2) 623; 
S. v. Robinson, 213 N.  C. 273, 195 S. E .  824; 8. v. Kennedy, 169 N .  C. 
326, 85 S. E. 42; 8. v. Garland, 138 N .  C. 675, 50 S. E .  853; 40 C. J. S., 
Homicide, Sec. 92, p. 954. 

I t  is true the deceased started the controversy, but the defendant stub- 
bornly pursued it, and at  the time of the fatal shooting he had not indi- 
cated any desire or intention to withdraw from it, but, on the contrary, 
armed with a deadly weapon, and while under the influence of liquor, he 
brought a family quarrel to a tragic end. I t  would seem the jury gave 
him every consideration he could expect on this record. 

We have carefully considered all the numerous exceptions and assign- 
ments of error brought forward in the appellant's brief and while they 
have been presented with commendable zeal and diligence by his counsel, 
such prejudicial error as would warrant a new trial has not been shown. 

No error. 
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STATE v. OTIS BAGLEY. 

(Filed 7 January, 1949.) 
1. Homicide § 2 5 -  

The testimony of the State's witnesses placing defendant at the scene 
a t  the time of the shooting and permitting the reasonable inference that 
defendant, pursuant to a family altercation, fired the shot which killed 
deceased, though contradicted by defendant's evidence, is held sufficient to 
overrule defendant's motion to nonsuit. 

2. Criminal Law § 42f- 
The State cannot discredit its own witness by introducing testimony of 

previous statements made by her inconsistent with her testimony upon 
the stand. 

3. Criminal Law 9 42d- 
Where testimony of previous statements is introduced by the State for 

the purpose of corroborating its witness, and such statements are incon- 
sistent with and repugnant in material aspects to the witness' testimony 
upon the trial, such statements tend to discredit the witness, and there- 
fore are incompetent for the purpose of corroboration, nor may such state- 
ments be admitted under instructions that they be considered only to the 
extent that they corroborate the witness, since the jury should not be 
given the task of eliminating the contradictory declarations. 

APPEAL by defendant from Pless, J., at  March Criminal Term, 1948, 
of DURHAM. 

Criminal prosecution upon a bill of indictment charging defendant with 
the murder of one William Coleman. 

The solicitor for the State announced that  he would not ask for a 
verdict of guilty of murder i11 the first degree, but would ask for a verdict 
of guilty of murder i n  the second degree, or of manslaughter, as the evi- 
dence might warrant. 

Defendant pleaded not guilty, and relied upon alibi. 
Upon the trial i n  Superior Court the State offered the testimony of 

the members of the Cheatham family, Lewis and his wife Pansy, and 
their twelve-year-old daughter Eldria, next door neighbors to  William 
Coleman and his wife Viola, and her daughter Erline. They lived on 
South Street i11 the city of Durham, North Carolina. From their testi- 
mony this narrative appears : William Coleman, called Bush, came to  his 
death on the night of 12  September, 1947, as result of a bullet wound 
in his chest,-he being found on the porch of his home, and dying soon 
thereafter. About 11 o'clock p.m., William Coleman and his wife had 
a n  "argument" a t  their home. Her  screaming waked the Cheathams. 
While William mas turning out the lights in the house Viola went ont the 
front door, and do~vn  South Street. "Pretty soon" Frank and Curtis 
Bagley, brothers of Viola, and of defendant Otis Bagley, and their girl 
friends came u p  in  a cab and got out and started arguing with Bush. 
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don't think so. 0, yes, Otis." She then continued : '(Otis was coming up 
the steps when I recognized him . . . I did not recognize anyone else other 
than Otis as they left the car and came toward the house." And, still on 
re-direct examination, the witness was asked this question: "I will ask 
you if you didn't also testify that there were other things said out there 
that night when you testified in Recorder's Court ?" (Objection. Excep- 
tion 6), to which she replied "Yes." And on re-cross-examination, the 
witness said : "I know what kind of shirt Otis had on that night ; he had 
on a polo shirt." 

Thereafter the State offered as witness C. W. Rigsbee, a member of 
the detective force of the city of Durham, as to declarations made by 
Eldria Cheatham on the morning of 13 September. He  was asked: 
"What, if anything, did she tell you as to what she knew with reference 
to this killing? I am offering i t  for the purpose of corroborating Eldria 
Cheatham if i t  does corroborate her." I n  answer thereto the witness 
read from a written statement a recitation of events leading up to the 
shooting, and then, quoting her, continued: ''Geneva and Otis were out 
there as I heard their voices. Otis told Bush he was acting bad, cutting 
up people like that, and Otis said 'Take off those glasses and put that 
knife down and I will shoot you,' and Geneva said, (Don't shoot, don't 
shoot,' and Bush said, 'You all go ahead, go ahead,' and then I heard 
Bush say 'What are you doing with that p~stol,' and then I heard two 
shots fired and all the people ran off the porch and got into the car and 
Geneva's car, and all of them left . . ." Defendant moved to strike the 
answer made by the witness. Denied. Exception No. 7. The court 
instructed the jury: "The motion is denied, but the court repeats that 
you will not consider for any purpose any statement of the witness as to 
what Eldria told him, except as it may tend to corroborate or support her 
testimony while she was on the stand. The court recalls at least one or 
two parts of that statement read by the officer that is not in accord with 
the testimony of Eldria in this case while she was on the stand, and of 
course that part of i t  is not competent and will not be considered by you." 

Thereupon defendant entered motions, which the court denied, as fol- 
lows : (1) That the court delete from the statements those portions which 
are not corroborative; (2) that the entire statement of witness be stricken 
as being unresponsive; and (3)  that the court specify the portions of the 
officer's testimony which is not in corroboration or substantiation of 
Eldria's testimony. To the denial of these motions exceptions 8, 9 a d  
10 relate. 

Also for purpose of corroborating the State's witness, Pansy Cheatham, 
the State, through the same witness, officer Rigsbee, read into the record 
a previous statement she had made. Exception 11. And to denial of his 
motions (1) to strike those portions which are not corroborative, and 
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(2)  to strike the whole as being unresponsive, defendant excepts. Excep- 
tions 12 and 13. 

Defendant, on the other hand, reserving exception to denial of his mo- 
tion for judgment as in case of nonsuit, entered when State first rested, 
offered evidence tending to show that on the night in question he was at 
work at  Third Fork Inn  operated by his brother-in-law James Perry and 
his wife, Geneva Perry, a mile or more from the Coleman home. And 
Viola Coleman, wife of deceased, and sister of defendant, as witness for 
defendant, testified in support of his plea of alibi,-stating that she shot 
her husband under circumstances detailed by her. Defendant renewed 
his motion for a dismissal of the prosecution and a directed verdict of 
not guilty, a t  close of all the evidence, and upon denial of it, excepted. 

Verdict: Guilty of the crime of manslaughter. 
Judgment: Confinement in the Central Prison at Raleigh, N. C., for 

a period of not less than nine years nor more than twelve years, to be 
worked under the supervision of the State Highway and Public Works 
Commission at  hard labor. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General i~icJiullan and Assistant Attorneys-General Brufon, 
Rhodes, and Xoody for the State. 

Victor 8. Bryant and Robert I. Lipton for def~ndant, appellant. 

WIKRORNE, J. Defendant presents for decision, first, exception to the 
ruling of the court in denying his motions for judgment as in case of non- 
suit, and second, numerous exceptions to the admission of evidence. 

As to the first: While there is conflict of testimony, as between that 
offered by the State, and that offered by the defendant, we are of opinion 
and hold that the evidence offered on the trial below, taken in the light 
most favorable to the State, as we must do in passing upon such motions, 
is sufficient to make out a case for consideration by the jury. The evi- 
dence favorable to the State places defendant on the scene at  the time of 
the shooting, and there is evidence from which the jury may reasonably 
infer that defendant did the shooting. 

But as to the second, we are of opinion that exceptions 7, 8, 9 and 10 
considered together show error prejudicial to defendant. The admission 
of the evidence as to previous contradictory declarations of the State's 
v~itness Eldria Cheatham is erroneous in two aspects: ( I )  I t  violates the 
well settled rule of evidence that a party cannot discredit his own witness. 
8. v. lMel~)in, 194 N. C.  394, 139 S. E. 762;  S. 11. Freeman, 213 N. C.  378, 
196 S. E .  308, and cases cited. See also Section 40 of Stansbury on 
North Carolina Evidence. ( 2 )  I t  exceeds the limits of the rule that, in 
the event the credibility of a witness is impaired, his previous similar 
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statements are admissible. For, as stated in S. v. Melvin, supra, Brogden, 
J., writing for the Court : "The rule has never been expanded far enough 
to permit the introduction of previous contradictory statements, because 
in the very nature of things this would weaken credibility rather than 
strengthen or confirm it." See also S. v. Lassiter, 191 N .  C. 210, 131 
S. E. 5'77, where the Court said: '(In no aspect of the law of evidence 
can contradictory evidence be used as corroborating, strengthening or 
confirming evidence." 

The case of 8. v. Melvin, supra, is very similar to the one in  hand. 
Here, as in  the Melvir~ case, the narrative of officer Rigsbee, in the par- 
ticulars quoted hereinabove, is not a narrative "of previous similar decla- 
rations" made by Eldria Cheatham, but rather of previous dissimilar and 
contradictory statements made by Eldria Cheatham as tending to show 
how the killing occurred. "This is not permissible under the rules of law 
applicable to the trial of criminal cases." S. v. Melvin, supra. 

Moreover, it may be noted that in the Melvin case the trial judge stated 
to the jury that the evidence of Dr. Brewer (C. W. Rigsbee in the present 
case) was offered "only for the purpose of corroborating Mary Bradley" 
(Eldria Cheatham in the present case). And, continuing, "You will 
only consider that part of his evidence which you find tends to corrobo- 
rate Mary Bradley, if you find any of i t  does, and you are not to consider 
any part of i t  that does not corroborate her." Then this Court, after 
noting certain variations, said : ('This testimony of Dr. Brewer, there- 
fore, contradicts the testimony of Mary Bradley, another State's witness, 
in material particulars, which, if believed, totally destroyed the theory 
of the defendant that the cutting was accidentally done." Error was 
found, and a new trial granted. 

See also S. v. Jackson, 228 N .  C .  656, 46 S. E .  (2 )  858, where, refer- 
ring to the charge, this Court stated, "While no particular harm seems 
to have resulted from the preliminary statement in the instant case, it is 
not to be approved as a general practice. The trial court ought not to 
submit his charge to the jury for elimination of inconsistencies." I n  like 
manner the trial judge should not submit to the jury the task of eliminat- 
ing patent contradictory declarations from those tending to corroborate 
testimony given on the stand. 

The same principle is applicable to the testimony of the same officer 
as to previous statements made to him by the State's witness Pansy Cheat- 
ham to which exceptions 11, 12 and 13 relate. 

As the case must go back for retrial, other exceptions need not be 
considered, 

Hence, for error pointed out, let there be a 
New trial. 
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MARGIE L. HILL v. ATLANTIC GREYHOUND CORPORATION. 

(Filed 7 January, 1949.) 

1. Appeal and Error § 22- 
Where, upon an appeal from denial of motion to remove to another 

county, it appears that the clerk found that defendant is a domesticated cor- 
poration, which finding is supported by the record, and the trial court, who 
settled case on appeal, certifies that the motion was heard and decided on 
the theory that defendant is a domesticated corporation, the matter is 
conclusive, since the Supreme Court is bound by the record. 

2. Appeal and Error 5 S- 
The record and appellant's exceptions will be considered in the light of 

the theory of trial in the lower court. 

3. Venue $j le- 
A foreign corporation which has domesticated here, G.S. 55-118, may sue 

and be sued under the rules and regulations which apply to domestic cor- 
porations, and is entitled to have an action against it, instituted by a non- 
resident, removed to the county of its main place of business in this State. 
G.S. 1-79. 1-82. 

APPEAL by defendant from E d m u n d s o n ,  Special  J u d g e ,  March Term, 
1948, DURHAM. Reversed. 

Action to recover damages for personal injuries, heard on motion to 
remove to Forsyth County for trial. 

Plaintiff is a nonresident of North Carolina. Defendant is a foreign 
corporation duly domesticated in  this State, with its principal place of 
business, in this State, in Winston-Salem, Forsyth County. I t s  buses 
travel through, and i t  does business in, Durham County. 

Plaintiff, alleging that  she suffered certain personal injuries while a 
passenger on one of defendant's buses, which injuries were proximately 
caused by the negligence of the bus driver, instituted this action in Dur- 
ham County. The defendant, before answering, appeared and moved as a 
matter of right that this cause be removed to Forsyth County for trial. 
When the motion came on for hearing before the clerk, he found the 
facts, concluded that  Forsyth County is the proper venue, and ordered 
the cause removed as prayed by defendant. Plaintiff appealed. The  
court below, upon hearing the appeal, reversed the order of the clerk and 
ordered that  the cause be retained on the civil issue docket of Durham 
Superior Court for trial. Defendant excepted and appealed. 

Egber t  L. Hayzuood for plaintiff appellee. 
Deal $ H u t c h i n s  for de fendan t  appellant.  
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BARNHILL, J. The case on appeal in this cause was settled by the trial 
judge. While he did not in his judgment find the facts in detail, he 
certifies that the motion was heard and decided "upon the theory that the 
defendant corporation was domesticated in the State of North Carolina, 
and that the records of the office of the Secretary of State would disclose 
that it was duly authorized to transact business in the State of North 
Carolina, and that its main place of business was in the City of Winston- 
Salem, N. C." The clerk so found, and the record sustains the finding. 
We are bound by the record as i t  comes to this Court. Mason v. Board of 
Commissioners, ante, p. 626; S. v. Dee, 214 N. C. 509, 199 S. E. 730. 

An appeal to this Court is heard and disposed of on the theory upon 
which the cause was tried and decided i n  the court below. We interpret 
the record and determine the validity of the exceptions entered in the 
light of that theory. Hinson v. Shugart, 224 N.  C. 207, 29 S. E. (2) 694; 
Sivmons v. Lebrun, 219 N. C. 42, 12 S. E. (2)  644; Smith v. Bonney, 215 
N.  C. 183, 1 S. E. (2) 371; Potts v. Insurance Co., 206 N.  C. 257, 174 
S. E. 123, and cases cited; Thrift Corp. v. Guthm'e, 227 X. C. 431, 42 
8. E. (2)  601. 

The defendant's motion was entered under authority of G.S. 1-83. The 
plaintiff contends that, inasmuch as defendant is a foreign corporation, 
venue in this cause is controlled by G.S. 1-80. The defendant insists 
that for the purpose of suing and being sued the defendant is in effect a 
domestic corporation and the proper venue for the trial of this cause is 
the county of its residence. G.S. 1-79, 1-82. The contention of the 
defendant must prevail. 

When a foreign corporation complies with the provisions of G.S. 
55-118, i t  subjects itself to the laws of this State and acquires in return 
certain compensating rights and privileges. Among these is the right to 
sue and be sued in the State courts under the rules and regulations which 
apply to domestic corporations. Nutt Corp. v. R. R., 214 N. C. 19, 197 
S. E. 534; Bank v. lierr, 206 N.  C. 610, 175 S. E. 102; Morfgnge Co. v. 
Long, 205 N.  C. 533, 172 S. E. 209; Smith-Douglass Co. v. Honeycutt, 
204 N.  C. 219, 167 S. E. 810; Insurance Co. v. Lawrence, 204 N. C. 707, 
369 S. E. 636. 

"For purposes of venue of the state courts, i t  is quite generally held 
that domesticated foreign corporations are residents of the state in which 
they have been domesticated." Anno. 126 A. L. R. 1510. We have so 
held. Hence the defendant, in respect to this motion, must be treated as 
n domestic corporation. 

Since the plaintiff is a nonresident and the defendant, for the pur- 
poses of this action, is a resident of Forsyth County, G.S. 1-82 is con- 
trolling and Forsyth County is the proper venue for the trial of this 
cause. Therefore, the judgment below must be 

Reversed. 
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KATHERINE S. BARNES v. HOTEL 0.HENRY CORPORATION. 

(Filed 7 January, 1949.) 

1. Negligence § 4f (2) - 
An innkeeper is required only to exercise due care to keep his premises 

in a reasonably safe condition and to give his guests warning of any hidden 
peril. 

2. Negligence § 4d- 
Evidence that plaintid slipped and fell upon a waxed or polished floor 

and that her heel left a "deep furrow" or "skid mark" on the floor, is 
insufficient to overrule defendant's motion to nonsuit in the absence of 
evidence that any unusual material was used on the floor or that it had 
been applied in an improper, unusual or negligent manner, since res ipsa 
loquitur does not apply. 

APPEAL by plaintiff from Bobbitt, J., at September Term, 1948, of 
GUILFORD, Greensboro Division. 

This is a civil action to recover for personal injuries, which the plaintiff 
alleges she sustained on 29 November, 1946, as the result of a fall caused 
by a heavy coat of wax on the composition and marble floor in the vesti- 
bule at  the entrance to the elevators on the third floor of the 0.Henr-y 
Hotel, in Greensboro, N. C. 

The plaintiff testified she was a regular guest of the hotel, having lived 
there for nearly twelve years. She came out of her room on the above 
date, about 4:00 p.m., and walked over the strip of carpet in the hall to 
the vestibule or elevator entrance. When she got to the elevator entrance 
she looked at the whole area and saw nothing out of the ordinary. As 
she put her left foot on the marble strip her left heel shot out from under 
her and it went in sort of "diagonal position to the left. . . . When I got 
myself up in a little bit, I looked around to see what happened and I saw 
what looked to me like a deep furrow from where my left heel had struck 
the marble, . . . and I punched the bell and went down on the elevator 
. . ., got off the elevator, and stopped and talked to Mr. Padgett, the 
assistant manager of the hotel, at  the desk. He  then went back upstairs 
with me. When we got back upstairs I showed him the condition I have 
just stated to the jury, including the skid mark. . . . He said, 'You go 
on to your room until the doctor comes, and 1'11 have this cleaned up 
right away.' " 

The plaintiff further testified that she had gone over the marble and 
composition floor in this vestibule probably more than seven thousand 
times; that she had been by this place three, four, five or six times a day 
for more than ten years; that at this particular time when she approached 
it, its appearance was no different than at other times, in so far as she 
could see. 
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,4t the close of plaintiff's evidence, the defendant moved for judgment 
as of nonsuit. The motion was granted and the plaintiff appeals and 
assigns error. 

King d? King and R. M. Robinson for plaintif. 
Smith, Wharton, Sapp & Moore for defenda.nt. 

DENNY, J. Did the court below commit error in granting the defend- 
ant's motion for judgment as of nonsuit? We do not think so. 

An innkeeper is not an insurer of the personal safety of his guests. 
He  is only required to exercise due care to keep his premises in a reason- 
ably safe condition and to give his guests or invitees warning of any 
hidden peril. Schwingle v. Kellenberger, 217 N.  C.  577, 8 S. E. (2)  918 ; 
S a m  v. Hotel Raleigh, 205 N. C.  758, 172 S. E .  371; Jones v. Bland, 
182 N.  C .  70, 108 S. E. 344; Patrick v. Springs, 154 N.  C.  270, 70 S. E. 
395 ; 43 C. J. S., Innkeepers, Sec. 22, p. 1173; 28 Amer. Jur., Innkeepers, 
Sec. 56, p. 578. 

The appellant is relying on the rule of liability stated in Anderson v. 
dmusement Co., 213 N .  C .  130, 195 S. E. 386; Parker v. Tea Co., 201 
N .  C.  691, 161 S. E .  209; and Bowden v. Rress, 198 PIT. C.  559, 152 S. E. 
625. An examination of these decisions will disclose that in each case the 
owner of the store or theatre had applied oil, grease, wax or some similar 
substance to the floor in an improper, unusual or negligent manner, 
causing the patron or invitee to fall. 

I n  the instant case the plaintiff alleges there was a heavy coat of wax 
on the floor where she fell, which had been applied uniformly and 
smoothly over the entire floor of the vestibule or entrance to the elevators. 
At the trial, however, she offered no evidence to show what the substance 
was on the floor or what caused her to fall. Once in her testimony she did 
state that after she fell she looked around to see what happened and saw 
what looked like a "deep furrow" from where her left heel had struck the 
marble, but at  other times she referred to the mark on the floor as ('the 
skid mark." There is no evidence to the effect that any unusual material 
had been used in cleaning or polishing the floor or that such material had 
been applied in an improper, unusual or negligent manner. I n  fact, 
plaintiff offered no evidence tending to show that any substance had been 
placed on the floor except as it may be inferred from her testimony as to 
the "deep furrow" or "skid mark." On the other hand, she testified that 
the marble and composition floor in the vestibule where she fell, was no 
different in its appearance than at other times, in so far as she could see. 

The fact that a floor is waxed does not constitute evidence of negli- 
gence. Nor does the mere fact that one slips and falls on a floor constitute 
evidence of negligence. Res ipsa Zoquitur does not apply to injuries 
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resulting from slipping or falling on a waxed or oiled floor. Parker v. 
Tea Co., supra. I n  order to recover for an injury, resulting from a fall 
Gn such a floor, it is necessary to show "defective or negligent construction 
or maintenance" and "express or implied notice of such defects." Sums 
v. Hotel Raleigh, supra; Pratt v. Tea Co., 218 N.  C .  732, 12 S. E. (2)  
242. 

I t  seems to be the general rule that an action will not be sustained 
against the owner or lessee of a building, founded solely upon the fact 
that a patron or invitee was injured by slipping on a waxed or polished 
floor, where the floor had been waxed or polished in the usual and cus- 
tomary manner and with material in general use for that purpose. Brown 
v. Davenport Holding Co., 134 Neb. 455, 279 N. W. 161, 118 A. L. R. 
423; Ilgenfrifz v. Missouri Power & Light Co., 340 Mo. 648, 101 S. W. 
(2) 723; McCann 21. Gordon, 315 Pa. 367, 172 A. 644; Smith v. Union 
New IIaven Trust Co., 121 Conn. 369, 185 A. 81; Iferrick v. Breier, 59 
Idaho 171, 82 P. (2)  90; Ray v. Audet, 306 Mass. 337, 28 N. E. (2) 462; 
Spickernagle v. Woolworth, 236 Pa. 496, 84 A. 909, Ann. Cas. 1914 A. 
132. 

The evidence adduced in the trial below, when considered in the light 
most favorable to the plaintiff, is insufficient to justify its submission to 
the jury. 

The ruling of the court below is 
Affirmed. 

R. E. NANCE AND PARKER W. MORRIS ON BE HA^ OF THEMSEIXES AXD 

OTHER TAXPAYERS AND PROPERTY OWNERS SIMILARLY SITUATED, V. THE 
CITY O F  WINSTON-SALEM, AND THE FORSYTH COUNTY BOARD OF 
ELECTIONS, AND T. SPRUILL THORNTON, PHILIP E. LUCAS AND 

NISSEN SHORE, AS MEMBERS OF THE FORSYTH COUNTY BOARD O F  
ELECTIONS. 

(Filed 7 January, 1949.) 

1. Appeal and Error § 31- 

Where an election sought to be enjoined has been held, an appeal from 
judgment denying injunctive relief against the holding of the election will 
be dismissed, since the questions sought to be presented by the appeal have 
become academic. 

2. Same- 
In a suit to enjoin the holding of a city limits extension eIection, allega- 

tions of irreparable damage in that plaintiffs' land would be subject to 
unlawful taxes by the city, cannot be construed as a cause of action to 
enjoin the levy or collection of taxes by the municipality, and thus prevent 
dismissal on appeal where the election sought to be enjoined has already 
been held. 
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3. Pleadings 5 22b- 
A party will not be allowed to amend his qomplaint so as to engraft on 

the action a cause which arose after the institution of the suit and after 
the hearing in the trial court. 

APPEAL by plaintiffs from Gwyn, J., September Term, 1948, FORSYTH. 
Civil action to enjoin the holding of a city limits extension election. 
The governing board of the City of Winston-Salem, acting under 

authority of its charter as amended by Chap. 710, Session Laws, 1947, 
adopted a resolution annexing five separate communities lying just outside 
of and adjacent to the corporate limits of the city, subject to the approval 
of the voters, and called an election for the purpose of submitting said 
proposal to the electorate for their approval or rejection. A separate 
election was to be held as to each community, but the elections as to all 
were to be held on the same day, to wit, 21 September 1948. Plaintiffs, 
on 11 September, instituted this action to restrain and enjoin defendants 
from proceeding with said election. 

The cause came on to be heard in the court below on the motion for a 
permanent injunction. Upon said hearing the court entered judgment 
denying the motioh and dismissing the action. Plaintiffs excepted and 
appealed. 

John J .  IngZe and Deal & Hutchins for plaintiff appellants. 
Womble, C'arkyle, Martin & Sandridge for City of Winston-Salem, 

appellee. 

BAREHILL, J. The election plaintiffs seek to enjoin was held 21 Sep- 
tember 1948. Hence the questions they seek to present on this appeal are 
now academic. The appeal is therefore dismissed on authority of Eller 
v. Wall, a n t e ,  p. 359, and Penland v. Gowan, ante, p. 449. 

But the plaintiffs insist that they, in their complaint, seek also to 
enjoin the leoy of a proposed tax on the residents of the annexed territory, 
and that therefore the action should not be dismissed but should be re- 
tained for the hdjudication of the validity of this proposed tax. We do 
not so construe the complaint. 

They allege that if the election is held, they "will be irreparably dam- 
aged . . . in that their lands and other property located in the territory 
proposed to be annexed will be subjected to unlawful taxes by the City of 
Winston-Salem, and the City of Winston-Salem will undertake to collect 
and will collect said taxes." This allegation is incorporated in the com- 
plaint as an allegation of an element of the damages which will flow from 
the holding of said election. I n  no sense is it a statement of fact made 
as  the basis of an independent cause of action or demand for relief. 
Indeed, at  that time defendants were not attempting or threatening to 
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levy a tax on the property in the territory they sought to annex. They 
were without power or authority so to do until and unless the resolution 
of annexation was approved by the voters. 

No cause of action for the wrongful levy or threatened levy of an  
unlawful tax is alleged in the complaint. No such cause of action existed 
at  the time this action was instituted. I f  it now exists i t  arose after the 
election was held and the results favorable to the annexation declared. 
Plaintiffs cannat now engraft on this action a cause of action which arose 
after the institution of this suit and after the hearing in the court below. 
Hence the motion to be allowed to amend the complaint, filed in this 
Court, is denied. 

Appeal dismissed. 

STATE v. BENJAMIN R. MASSEP AND C. H. BUNK. 

(Filed 7 January, 1949.) 

Constitutional Law §§ 13, 19%- 
A municipal ordinance prohibiting the handling of venomous and poison- 

ous reptiles in such manner as to endanger the public health, safety and 
welfare, will not be held invalid upon defendants' contention that the 
ordinance interferes with the exercise of their religious practices. 

APPEALS by defendants from Bone, J., March Term, 1948, of DURHAM. 
Criminal prosecutions on separate warrants charging each of the de- 

fendants, in identical language and differing only as to date, with endan- 
gering the public health, safety and welfare by handling poisonous reptiles 
in such manner as to constitute a public nuisance in violation of an 
ordinance of the City of Durham forbidding such conduct or practice. 

Both defendants mere convicted in the Recorder's Court of Durham 
Township, and from the judgments pronounced, appealed to the Superior 
Court of Durham County, where by consent the cases were consolidated 
for trial. 

The facts are not in dispute. On the evenings of 1 and 8 Sovember, 
1947, several policemen of the City of Durham visited the Zion Taber- 
nacle Church, situate within the corporate limits of the City of Durham, 
and on each occasion found there a large gathering of men, Fomen and 
children, engaged in religious services. During the services they saw the 
defendant, C. H. Bunn, on 1 Kovember, and the defendant, Benjamin R. 
Massey, on 8 November, while standing in the pulpit, take into his bare 
hands a poisonous snake of the copperhead or highland moccasin variety 
and hold i t  within view of the congregation. No one was harmed by the 
snake on either occasion. The snakes were later tested by placing healthy 
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rats with them which they immediately struck with their fangs, and the 
rats died within a few minutes. 

The defendants concede that their conduct falls within the condemna- 
tion of the ordinance, but they plead not guilty on the ground that the 
ordinance impinges on their freedom of religious worship and is therefore 
void. 

Verdict : Guilty as charged in each warrant. 
Judgments : Fine of $50 and costs in each case. 
 he-defendants appeal, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

C. a. Bunn and Benjamin R. Mmsey, in propria persona, defendants, 
appellants. 

STACY, C. J. The ordinance inveighs against the handling of venom- 
ous and poisonous reptiles in such manner as to endanger the public 
health, safety and welfare, and none other. 

The police are required to seize reptiles handled in an exposed way and 
have them examined by the health department. I f  found to be venomous 
they are to be destroyed; otherwise they are to be returned to the one from 
whom they were taken. Manifestly, then, the ordinance was enacted as a 
protective measure and its primary purpose is not to interfere with any 
ritual which the defendants may wish to observe. They are at  liberty 
to handle reptiles in public, if they so desire; provided the reptiles are 
harmless to human safety, health and welfare. 

The defendants say, however, that the handling of poisonous reptiles 
without harm to themselves or others is the power which they are com- 
manded to show to the people, and to extract the venom of the reptiles 
renders them useless for such purpose. I t  was suggested on the argument 
by the defendants in person that-in all probability we would not under- 
stand this. Even so, as a matter of law the case comes to a very simple 
question : Which is superior, the public safety or the defendants' religious 
practice? The authorities are at  one in holding that the safety of the 
public comes first. Kirk v. Corn. of Virginia, 186 Va. 839, 44 S. E. (2) 
409; Lawson v. Conz. of Kentucky, 291 Ky. 437, 164 S. W. (2 )  972; 
Reynolds c. United States, 98 IT. S .  163, 25 L. Ed. 244; Latter-Day Saints 
v. United States, 136 U.  S. 49, 34 L. Ed. 478. 

No detailed analysis of the ordinance is required since the defendants 
concede that unlessit impinge on their freedom of religious worship, they 
are in defiance of its terms. 

The record is devoid of any reversible error, hence the verdicts and 
judgments will be upheld. 

N o  error. 
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E. B. SHEPHERD, ADMIKISTRATOR or W. A. JOHNSON, DECEASED, V. MASON 
DOLLAR. 

(Filed 7 January, 1949.) 

Appeal and Error 8 6c (5 ) -  

Where none of the evidence is sent up in the record or case on appeal, 
an exception to the charge cannot be considered. 

PLAIKTIFF'S appeal from Bobbi t t ,  J., May Term, 1948, ASHE Superior 
Court. 

B o w i e  & Bowie  and I r a  T. Johns ton  for p l a i n t i f ,  appellant.  
H i g g i n s  d2 McMichael  for defendant ,  appellee. 

SEAWELL, J. This action was brought to recover for the death of the 
plaintiff's intestate, alleged to have been caused through the negligence 
of the defendant in parking his truck upon the highway in  violation of 
highway laws and regulations, on the main traveled portion of the high- 
way, without protection of flares or lanterns and without leaving sufficient 
clear and unobstructed highway for safe passing. 

We infer from the record that the case was submitted to the jury on 
evidence bearing upon three issues : Negligence of the defendant, con- 
tributory negligence of the intestate, and damages. None of the evidence 
is sent up in the record or case on appeal; in fact, it was entirely omitted 
by stipulation. Whatever i t  was, the jury answered the first issue "No," 
which terminated the case adversely to plaintiff, and he appealed. 

Plaintiff's only exception is to an instruction in the judge's charge 
respecting,a phase of the evidence, none of which, as stated, is before us;  
and we are asked to pass upon the correctness of the instruction on a mere 
stipulation as to the evidence which gives neither detail nor circumstance, 
but merely says, '(that there was sufficient competent evidence to justify 
each and every phase of his Honor's charge to the jury." 

I f  this does not eliminate the objection, at least the question posed is 
rendered abstract, moot, wanting in individuation, and must await some 
auspicious occasion when it may be more securely caught in the web of 
circumstance. 

The law requires the judge to "state in a plain and correct manner the 
evidence given in the case and declare and explain the law arising there- 
on." G.S. 1-180. The function of the appellate Court on review is to 
determine whether this has been adequately done. We cannot perform 
that office in the absence of the evidence toward which the instruction 
was directed. 

No other exception appearing, the judgment must be 
Affirmed. 
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KATE P. STEWART v. R. W. DIXON. 

(Filed 7 January, 1949.) 

1. Trial 8 31b: Appeal and Error 8 39f- 
In this action for assault, the battleground was the credibility of plain- 

tiff's testimony, defendant not having gone upon the stand or offered his 
answer in evidence. The colirt inadvertently charged that defendant said 
and contended he had not assaulted plaintiff and that he had denied same 
in his answer. Held: Construing the charge contextually and in the light 
of the evidence on plaintiff's appeal, the inadvertence did not amount to 
reversible error. 

2. Appeal and Error § 3& 

The burden is on appellant not only to show error but that the error 
was materia1 and prejudicial to appellant's cause. 

APPEAL by plaintiff from Morris, J., May Term, 1948, of ALAMAN~E. 
No error. 

P. W .  Glidewell, ST., for plaintif-, appella.nt. 
W .  D. Barrett and Thomas C. Carter for defendant, appellee. 

DEVIN, J. Plaintiff's action for damages for an alleged assault and 
battery was defeated below by the adverse verdict of the jury. The triers 
of the facts gave a negative response to the primary issue raised by the 
pleadings : "Did the defendant wrongfully assault the plaintiff as alleged 
in  the complaint?'' From judgment on this finding the plaintiff ap- 
pealed, assigning errors in the rulings of the trial judge which she con- 
tends were prejudicial to her cause. 

The plaintiff's exceptions to the admission of certain testimony elicited 
on cross-examination for the purpose of impeachment we find on exami- 
nation are of insufficient consequence to warrant a new trial. These may 
be dismissed without elaboration. But a more troublesome matter is pre- 
sented by plaintiff's exception to the following instruction given by the 
court to the jury : "He (the defendant) says and contends in this cause 
he is denying the assault, he says and contends that while it is alleged 
in the complaint he committed an assault, he denied the same in his 
answer." The vice of this instruction lies in the fact that the defendant 
had not gone upon the stand or testified in his.own behalf, nor had the 
allegations in  his answer been offered in evidence. His failure to testify 
was a matter of legitinlate comment by plaintiff's counsel before the jury, 
and she contends that the effect of the court's instruction was to answer 
counsel's argument on this point, and to strengthen defendant's defense. 
Cuthrell v. Greene, ante, 475. 
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I t  is apparent tha t  the court i n  thus stating the contentions of the 
defendant inadvertently referred to  the contents of defendant's answer, 
and presented his defense in this respect in an unduly favorable light. 
B u t  the court immediately following this instruction, and i n  the same 
connection, stated that  the defendant contended the jury should not 
accept the plaintiff's testimony or consider it of sufficient probative force 
to induce a finding by the preponderance of the evidence in her favor. 

Upon consideration of the whole case we doubt the instruction com- 
plained of improperly influenced the verdict. Here the battleground was 
the credibility of the plaintiff's testimony. The question a t  issue was 
not the strength of defendant's defense but whether the plaintiff's testi- 
mony was such as to induce belief. The reliability of her testimony was 
impeached to  some extent on cross-examination, and six witnesses testified 
he r  general character was not good. While there was other testimony 
contra, the question presented to the jury for determination was whether 
the plaintiff had successfully carried the burden of proof on the issues 
raised by the pleadings and shown she had been assaulted. The decision 
was for those who heard the witnesses and observed their demeanor on the 
stand. 

I n  this view we think the statement of the trial judge excepted to was 
without harmful effect upon the real merits of the case. It is  incumbent 
upon the appellant not o i ly  to show error in the ruling of the trial court 
but also that  the error complained of was injurious to  her cause, and 
that  but for such ruling a different finding on the facts would have re- 
sulted. S. v. Beal, 199 N. C. 278 (303), 154 S. E. 604; Collins v. Lamb, 
215 N. C. 719, 2 S. E. ( 2 )  863; 8. v. Dauis, ante, 386, 50 S. E. (2)  3 7 .  

We conclude that  the result reached below should not be disturbed. 
N o  error. 

WACHOVIA BANK & TRUST COMPANY, WILLIAM N. REYNOLDS, JOHN 
C. WHITAKER,  Amn L.  D. LONG, EXECVTORS AND TRUSTEES UNDER THE 

WILL OF MRS. K A T E  G. BITTING REYNOLDS, DECEASED, T. T H E  PLUM- 
T R E E  SCHOOL Z'OR BOPS, INCORPORATED, AND BOARD O F  EDU- 
CATION O F  AVERY COUNTY. 

(Filed 4 February, 1949.) 
1. Corporations § l ' ib  

While a corporation u,hich has been effectively dissolved cannot sue or 
defend as such, the suspension of its charter for failure to pay franchise 
tax does not deprive it of its capacity to defend its rights when sued. 

2. Same: Wills Q 34a- 

Appellant contended that appellee had lost its corporate existence and 
therefore had no capacity to plead in the action or take as beneficiary under 
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the will, and introduced i ts  charter and certificate of the Secretary of State 
containing cancellation or restriction of its charter for nonpayment of 
franchise tax. Defendant appellee introduced certificate of the Secretary 
of State stating that the cancellation was done through error and pnrport- 
ing to correct the error. Held: The trial court was justified in rejecting 
appellant's contention. 

3. Corporations $j 41 : Wills $j 34- 
"13 a The evidence tended to show that  an incorporated boys' school n'. 

part of an institute which also operated a girls' college some few miles 
distant, that  upon destruction of the school by fire the remainder of its 
property and i ts  student body were removed to the site of the girls' school, 
but that i t  maintained the same activities as  f a r  as  possible, and that  the 
trustees of the boys' school continued to be elected separately. Held: The 
evidence is  sufficient to support the court's finding that  the school had kept 
i ts  entity and had not lost its right to  sue or to take property because of 
asserted merger with the girls' college. 

4. Corporations $j 41- 
A corporate merger can be accomplished only by appropriate legal pro- 

cedure, and results in the loss of the separate entity of the merged corpo- 
ration unless saved by the terms of the merger; while in an amalgamation 
of two organizations engaged in similar activities, the associated organiza- 
tion does not ipso facto cease to exist or necessarily lose its corporate 
entity. 

5. Appeal and Error $j 40d- 
Ordinarily the appellate court is bound by the findings of fact of the 

trial court when they are  supported by any competent evidence, even 
though there be evidence contra. 

6. IWIs $j 39- 
The rule that the appellate court is bound by findings of fact when sup- 

ported by evidence is applicable to findings based on evidence of extrinsic 
facts o r  circumstances admitted to clarify the intent or identity of the 
beneficiaries in an action to construc a will. 

7. $j 34b-  
The will in question bequeathed a certain sum "to Plumtree School a t  

Plumtree, N. C." There was evidence that testatrix was interested in an 
incorporated denominational school which had been operated under this 
name in the town designated, but that  prior to  the execution of the will i t  
had been amalgamated with another institution a t  another locality when its 
buildings burned. There was also evidence that  the words "at Plnmtree, 
N. C." were inserted after the first drafts approved by testatrix. Held: 
The evidence is sufficient to support a finding that  the school was the in- 
tended beneficiary. 

PLAINTIFF Trustees and  defendant  Board of Educat ion of Avery 
County  appeal  f r o m  Edmundson ,  Special Judge ,  14 June ,  1948, Civil 
Term,  FOYSYTH Superior  Court .  
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This action presents a controversy over a provision in the will of Mrs. 
Kate G. Bitting Reynolds making a bequest of $10,000 to the "Plumtree 
School at Plumtree, N. C." The action is brought by the Bank as exec- 
utor and trustee under the will, against the Plumtree School for Boys, 
Inc., and the Board of Education of Avery County, in order that it may 
be judicially determined to which of the contending claimants, if either, 
the gift may now be paid, or whether it must be regarded as a lapsed 
legacy, and go under the residuary provision of the will which makes 
specific provision for lapsed legacies. 

On its face the will appears to have been executed 26 July, 1934; and 
Mrs. Reynolds died 13 September, 1946. The will is very lengthy, dis- 
poses of a vast amount of property and many thousands of dollars to 
various persons, institutions and charities; but we are concerned only 
with the provision found in Section 3, Item 5, as follows : 

"To Plurntree School at  Plumtree, North Carolina, the sum of Ten 
thousand Dollars ($10,000)." 

There is a separate donation of $10,000 to Lees &Rae College which 
one of the defendants thinks might have a bearing on the question of 
intent, since the evidence tends to involve the management of the Plum- 
tree School for Boys with that institution. 

As between the codefendants there is the question as to which con- 
tender may best qualify as the object of the testator's bounty under the 
description given in the will; and, if the bequest is good at all, the case 
hinges on this identity. 

Evidence pertinent to that issue may be summarized as follows : 
Rev. Edgar Tufts, a Presbyterian minister, came to Banner Elk in  

1897, and operated a boarding school for girls and a day school for boys. 
I n  1903, and following for a period, the boys' department of this school 
was carried on at  Plumtree, a little village on the Toe River about 20 
miles away, and was there for some time operated under the supervision 
of Rev. Joe Hall, a brother-in-law of Mr. Tufts, in a building near the 
post office. 

I n  1924 this school was incorporated under the laws of North Carolina 
under the name "The Plumtree School for Boys, Inc.," to carry on chari- 
table and religious work of the Presbyterian Church of the United States 
in the education of boys in Avery County and other points, if deemed 
necessary, and especially for maintaining and conducting a school or 
schools at or near Plumtree in Avery County for the education and 
instruction of boys under the supervision of Holston Presbytery. 

Mrs. Kate Bitting Reynolds, a devout member of the Presbyterian 
Church, as well as her husband, W. N. Reynolds, were personally inter- 
ested in the Rev. Edgar Tufts and the work he was doing in the various 
organizations and institutions which were being established by him and 
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through his influence and sponsored by the Presbyterian Church in the 
education of the youth in that section. Mrs. Reynolds was greatly inter- 
ested in the work of the Presbyterian Church on behalf of boys and girls 
in  western North Carolina, and had made many contributions to institu- 
tions organized under the influence of Mr. Tufts ; and very many institu- 
tions in central and western North Carolina, the great majority of which 
were under the sponsorship of the Presbyterian Church. She had made 
contributions during her lifetime to the Plumtree School for Boys organ- 
ized by Mr. Tufts. 

There was evidence on the part of the defendant, the Plumtree School 
for Boys, tending to show that the Plumtree School had been, as stated, 
a part of Lees &Rae Institute, now Lees McRae College, the girls' de- 
partment being conducted at  Banner Elk and the boys' department at  
Plumtree. There is further evidence to the effect that after its incorpo- 
ration in 1924 the school was continuously operated at  Plumtree until 
the dormitory building was destroyed by fire in 1927, after which time 
the student body of the school and the property which had survived the 
fire were transferred to Banner Elk, and the school was thereafter con- 
ducted as a department of Lees McRae College ; having, however, separate 
trustees which were regularly elected by the Presbytery in whose juris- 
diction the college and the school were located, and that its organization 
had been kept intact. 

The e~idence on the part of this defendant also tended to show that 
there never had been any school at  Plumtree or in its vicinity, or indeed 
in Avery County, that was ever known as Plumtree School except the 
institution thus incorporated and carried on in that place until removed 
to Banner Elk. 

There is evidence, however, on the part of the defendant Board of 
Education that a public school, a part of the State education system, had 
been conducted in the vicinity of Plumtree and had been sometimes known 
as the Plumtree School. For a considerable period of time the school 
was conducted within three-quarters mile of Plumtree and was later 
moved down the river at  a site some two miles away, but i t  had mean- 
while served the children of Plumtree and the district in which it was 
located was known as the Plumtree District. The evidence of the School 
for Boys tended to show this school was known as the Riverside School, 
and a conveyance made by the Board of Education was offered in which 
i t  was so designated. 

There was further evidence on the part of this defendant, Board of 
Education, that the charter of the Plumtree School for Boys, Inc., had 
been suspended in 1938 on notification by the Commissioner of Revenue 
to the Secretary of State, for failure to make report and pay franchise 
tax. And further, that the corporation had transferred its property to 
Lees McRae College. 
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The Boys School was permitted, over its codefendant's objection, to 
introduce a certificate of the Secretary of State that the suspension or 
cancellation of the charter had been erroneously made, or made through 
mistake, and purportedly corrected. 

There is much evidence as to the charities and philanthropies of Mrs. 
Reynolds. She was described as broad in her sympathies and generous 
in her contributions wherever she found the need for help; but the evi- 
dence of plaintiff tended to show that in these she leaned toward Presby- 
terian sponsored institutions and efforts. 

The Board of Education brought out in the eridence that there mere 
several institutions or organizations, legatees under Section three of the 
will containing the disputed bequest, which are not directly under the 
Presbyterian influence or sponsorship; and its codefendant, The Boys 
School, pointed out that most of these charities were motivated by pecu- 
liar personal reasons, and that they formed no real exception to the rule. 

Chronologically, i t  appears that at  the time the will was executed the 
School for Boys had already been transferred from Plumtree to Banner 
Elk, some twenty miles away. As to the phrase "at Plumtree, North 
Carolina," used in the designation of the school, the Board of Education 
contends that i t  excludes the claim of its codefendant. The latter con- 
tends that it is only a part of the description and explainable. 

L. D. Long, witness for the defendant School for Boys, testified in 
substance that he was secretary to Mrs. Reynolds and inade many notes 
and memoranda at  her dictation respecting her intended will,-the bene- 
ficiaries and sums to be given them, as she intended to put them in the 
will. That he made several successive notes of this item to the Plumtree 
Boys School and testified that the words ('at Plumtree, N. P.," mere not 
in the memoranda as given him; but that when the draft had been taken 
to the Safe Deposit & Trust Company in Baltimore they wrote him to 
supply omitted addresses, and he added the location in his own hand- 
writing. First having left a blank in the typewriting, he added i t  in 
pencil. I t  was then carried forward in successive drafts and so appears 
in the will as executed. 

At the conclusion of the evidence the counsel for the Board of Educa- 
tion moved the court to strike out all pleadings filed by the Plumtree 
School for Boys, Inc., contending that the charter of the corporation had 
been canceled, and that the alleged corporation had no right to file any 
pleading, make any appearance, or claim the legacy in question. The 
motion was overruled. 

The court made its findings of fact and conclusions thereupon, holding 
that the legacy was valid and subsisting; that the testator intended the 
Plumtree School for Boys, Inc., as the legatee and that i t  had the capacity 
to take under the will. 
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Judgment mas entered accordingly "that the defendant The Plumtree 
School for Boys, Inc., recover from the plaintiff without interest the 
$10,000 bequest covered by Item 5 of Section 3 of the last will and testa- 
ment of Mrs. Kate G. Bitting Reynolds." The defendant Board of 
Education objected and excepted "to each and every of the findings of 
fact,'' and to the judgment entered, and appealed. The plaintiff also ap- 
pealed, but filed no brief. 

R. W .  Wall and Proctor & Dameron for defendant Board of Education, 
appellant. 

Ratclif, Vaughn, Hudson & Ferrell for defendant Plumtree School for 
Boys, Inc., appellee. 

SEAWELL, J. Hereinafter i t  will be convenient to refer to the appellant 
as the Board of Education, and the appellee as the Boys School. 

The appeal of the defendant Board suggests some legal hurdles in the 
way of recovery by its codefendant, the Boys School, which, if insur- 
mountable, might bring about a lapse in the legacy with no resultant 
benefit to itself. 

The appellant contends that in three ways at least, either of them 
efficient, the Boys School has lost its corporate entity or capacity to plead 
in this action or take under the will: Through the act of the Secretary 
of State in suspending its corporate rights and powers in failing to report 
and pay franchise tax; through the transfer of its property; and through 
its merger with Lees McRae College. 

I t  is true, of course, that a corporation which has been effectually dis- 
solved cannot sue or defend as such,-it is simply civiliter mortuus. A 
corporation which has been declared inoperative for failure to file its 
annual reports or suspension by the Secretary of State for failure to pay 
its franchise tax has not necessarily suffered extinction, 19 C. J. S., 
p. 1564, see. 1774; State v. Superior Court of Snohomish County, 237 P. 
722, 135 Wash. 315. And in Pinchback v. Afining Co., 137 N.  C. 171, 
49 S. E. 106, we find that the corporation, even when it is in the hands 
of the receirer and its property sold, is not dead. "It seems that the 
defendant corporation had gone into the hands of a receiver and its prop- 
erty sold. This, of course, does not affect the existence of the corpora- 
tion." I n  State v. Superior Court of Snohomish Coufity, supra, where 
the statute in aid cf tax collection is comparable with ours, the court does 
not regard the corporation as having lost all entity or capacity, but merely 
as dormant and, as suggested in the text above, still having the capacity 
at  least to defend its rights when sued in the court. The statute provides 
no other method by which the assets and properties of the corporation 
can be protected and we do not believe i t  was the intention of the law to 
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leave the corporation defenseless against assault and sequestration from 
any and all quarters. 

Moreover, if this attack upon the corporate capacity of the defendant 
Boys School was timely, which we doubt, the School, having put in evi- 
dence its charter, thereby established, prima fac ie ,  its corporate existence. 
Defendant Board introduced the certificate of the Secretary of State 
containing the cancellation or restriction of the charter powers and after- 
ward the defendant Boys School introduced a certificate to the effect that 
the cancellation was done through error and purported to correct the 
error. We do not know upon what principle this could be excluded. 

This later certificate of the Secretary of State was not based on the 
procedure of revival of the corporation or restoration of its powers after 
lawful suspension as laid down in the statute (P. L. 1937, Chapter 127), 
but was, as suggested, in the form of the correction of an erroneous action 
in declaring and recording the suspension. How the error came about 
is collateral to our present inquiry and not important; but it iq worthy 
of note that Section 213 of the cited statute, among other excepted organi- 
zations, exempted "educational corporations not operated for profit" from 
the duty of filing returns or paying franchise tax, by excluding applica- 
tion of sections so requiring. Bs the record now stands, the trial court 
was justified in rejecting the view contended for by counsel for the Board. 

The appealing Board contends that the evidence discloses that the Boys 
School had conveyed all of its assets and thereby rendered itself unable 
to carry on the purposes for which it was organized (G.S. 55-129), and 
that the judge should have so found. The appellant Board made no 
request for a finding of fact to fix the status of the corporation on this 
point, and under the evidence it would be difficult to reach the conclusion 
that the defendant appellee, an educational institution and not a business 
enterprise, had so disposed of its assets and properties as to render i t  
unable to conduct the business for which it was organized. The evidence 
does disclose that after the so-called merger the Boys School still received 
income from securities which went to Lees McRae College for instruction 
similar to that which the students of that school originally received at 
Plumtree. 

As for the merger with Lees &Rae College, the evidence seems fairly 
susceptible to the view that the Boys School had been kept distinct as a 
corporate entity, although operated within the College, and that its trus- 
tees had been regularly elected by the Presbytery. 

For these reasons we are of the opinion that the capacity of the Boys 
School to take under the will was not subject to this particular attack, if, 
indeed, the actual preservation of the corporate capacity of the group 
or organization should be considered a necessary qualification. 



N. C.] FALL TERM, 1948. 745 

TRUST CO. 2). SCHOOL FOR BOYS. 

There is a marked distinction between amalgamation with another 
society, or organization, engaged in similar activities, although the latter 
may be the controlling associate, and a corporate merger or consolidation. 
I n  the former instance the'associated organization does not ipso facto 
cease, or necessarily lose its civil rights; it is often easy for the organiza- 
tion to demonstrably maintain its identity and continuity of existence. 
I n  a corporate merger, which is accomplished only by appropriate legal 
procedure, the individuality and life of the association is liable, and 
likely, to be lost, unless saved by the terms of the merger. There is no 
evidence here of a corporate merger. There is evidence that the Boys 
School was joined with Lees McRae College and managed or carried on 
by that institution, providing instruction in all respects similar to that 
theretofore required by its charter, and maintaining its organization 
without break in the significant election of trustees or directors by the 
Presbytery. I n  that situation authority for favorable consideration of 
the legal capacity of the appellee to take under the will may be found 
in nurnerou8 authorities from which we cite, as in accord with the prin- 
ciple we are persuaded to apply; Old Colony T r u s t  Co. v. T h i r d  Urti- 
vrrsalist Society ,  285 Mass. 146, 188 3. E. 711, 91 A. L. R. 837; Jordan's 
Es ta te ,  310 Pa. 401, 165 A. 652; Boston S a f e  Deposz't & Trmst Co. v. 
Stra t ton .  259 Mass. 465. 156 N. E .  885. 

Ordinarily in this jurisdiction the appellate court is bound by the 
findings of fact made by the trial court where there is evidence to support 
them notwithstanding the fact that it may be contradictory. Extermi -  
nating Co. v. Wilson ,  227 N .  C .  96, 40 S. E. (2) 696; Bell v. L u m b e r  Co., 
227 N. C.  173, 41 S. E. (2) 281; S. v. H a r t ,  226 N .  C. 200, 37 S. E. (2) 
487. That is true in the construction of wills where i t  is necessary to 
resort to extrinsic facts or circumstances to clarify the intent or identify 
the object of the bounty. The rule is correctly stated in  57 Am. Jur., 
Wills, see. 1028 : "While the findings of the trial court in a will construc- 
tion case are open to review in an appellate court, they are, when based on 
extrinsic facts in  addition to the will itself, to be given the same weight 
as they are in any other case." 

Moreover, the stipulation provided that the trial judge should hear the 
controversy without a jury and the weight of the evidence and the infer- 
ences to be drawn from it must be considered in that light. 

The defendant Board of Education has excepted to all the findings of 
fact and conclusions of law made by the trial court. We do not find it 
necessary to go into a detailed discussion of these exceptions or to insti- 
tute a point by point comparison of the findings with the supporting 
evidence. I t  is sufficient to say that a diligent examination fails to dis- 
cover any instance in which an essential finding of fact is not substan- 
tially supported by evidence, although at points the evidence may be 
variant or contradictory. 
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A s  we  have already stated, there a r e  two pr imary  questions involved 
i n  the  controversy: Firs t ,  whether the  legacy lapsed by  the inabi l i ty  of 
the intended donee to take a t  the  dea th  of the  testator ;  and  second, the  
ident i ty  of t h e  intended legatee. Upon  these findings we a r e  of the  opinion 
t h a t  the  t r i a l  court correctly held t h a t  t h e  legacy did not  lapse and  t h a t  
it was t h e  intention of the  donor t o  bestow it upon the P lumtree  School 
f o r  Boys, Inc., one of t h e  contending defendants i n  this case. 

T h e  judgment of t h e  t r i a l  court  is, therefore, 
Affirmed. 

WACHOVIA BANK & T R U S T  COMPANY, WILLIAM ,I. REPSOLDS,  JOHN 
C. WHITAKER AND L. D. LONG, TRUSTEES UNDER THE WILL OF MRS. 
K A T E  G. BITTING REYNOLDS, DECEASED, v. HARRY McVULLAN, 
ATTORNEY-GENERAL OF THE STATE OF NORTH CAXOLIXA; ST. JOS- 
EPH 'S  HOSPITAL, INC., CHARLOTTE MEMORIAL HOSPITAL:  CITY 
O F  WINSTON-SALEM ; NORTH CAROLIXA BAPTIST HOSPITALS, 
INC. ; R E X  HOSPITAL ; JAMES WALKER MEMORIAL HOSPITAL ; 
D U K E  UNIVERSITY;  WESLEY LONG HOSPITAL, INC. : HICKORY 
MEMORIAL HOSPITAL,  INC. ; ST. LEO'S HOSPITAL, IXC. ; P I T T  GEN- 
E R A L  HOSPITAL, INC.;  HUGH CHATHAM hIEh1ORIAL HOSPITAL, 
INC. ; ELIZABETH C I T Y ;  PASQUOTmK COUNTY; GOOD SAMARI- 
TAN HOSPITAL, INC. ; BAKER-THOMPSON IkIEMORIdL HOSPITAL, 
INC., TRUSTEES OF LIKCOLN HOSPITAL ; ROCKY MOUNT SANITA- 
RIUM, INC.;  ALAMANCE GENERAL HOSPITAL, INC. : S. D. Mc- 
PHERSO?;, TRADING AS McPHERSON HOSPITAL ; LENOIR HOSPITL4L, 
INC. ; LEXINGTON MEMORIAL HOSPITAL,  INC. ; J. C. CASSTEVENS, 
TRADISG AS CASSTEVENS CLINIC;  T H E  ASHEVILLE ORTHOPEDIC 
HOME, INC.; MERCY HOSPITAL O F  WILSON, IXC. ;  LEAKSVILLE 
GERTERAL HOSPITAL, INC. ; P E T R I E  HOSPITAL, ISC.  ; T H E  AXSON 
SANL4TORIUM ; FORSYTH COUNTY ; CITY O F  RALEIGH ; WAKE 
COUXTY; FELLOWSHIP  SANATORIUM O F  T H E  ROYAL LEAGCE, 
INC., CUMBERLAND COUNTY; AND PRESBYTERIAN HOSPITAL,  INC. 

(Filed 4 February, 1949.) 
1. Trusts 8 l4b- 

Testatrix devised the residuary estate to trustees with direction to pay 
the income therefrom to hospitals of the State for benefit of charity pa- 
tients upon the basis of the number of charity patients cared for by partici- 
pating hospitals, the decision of the trustees in respect thereto to be final. 
Held:  The trustees have power to set up a reserve out of the income to be 
used in accordance with their judgment as  conditions affecting the trust 
may require, to determine in the exercise of their discretion who are 
charity patients within the intent and meaning of the will, as  well as  what 
is a hospital, and which hospitals of the State should receive said benefits. 

2. Parties 5 4%- 

Testatrix bequeathed property in trust with direction that the income 
therefrom be paid to hospitals of the State for the benefit of charity pa- 
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tients in proportion to the charity patient load of the participating hos- 
pitals. Held: In an action to construe the will, the class of beneficiaries 
mas properly represented by representative hospitals located throughout the 
State, and the Attorney-General as representative for the State Hospitals. 
G.S. 1-70. 

APPEAL by plaintiffs from Edmundson, h'pecinl Judge, at  24 May 
Term, 1948, of FORSYTH. 

C i ~ i l  action by Trustees named under the will of Mrs. Kate G. Bitting 
Reynolds, deceased, for construction of, and for advice as to, and instruc- 
tions concerning, the rights and duties of the Trustees under Section five 
of said 1\21 ahich reads in pertinent part as follows: 

"A11 the Rest, Residue and Remainder of my estate of every nature, 
including any undisposed remainders in the trusts or bequests herein- 
before created and including also any bequests herein made vhich shall 
for  any reaeon fail to take effect or which shall a t  any time after my  
death become ineffective or lapse because of deaths or failure of purposes 
for which intended or for any other reasons, I giue, devise and bequeath : 

"To my trustees hereinafter named, in trust, . . . to pay three-fourths 
of the net income therefrom to the Hospitals located in the State of North 
Carolina, for the benefit of Charity patients, and said trustees shall pay 
such income quarterly to said hospitals upon the basis of the average 
number of charity patients cared for therein during each day of the imme- 
diately preceding period of three months. Any hospital participating 
under the provisions of this Will except those benefiting from specific 
bequests shall make a monthly report to my  trustees showing the number 
of charity patients cared for during each day of the month, and my trus- 
tees shall be the sole judge as to the eligibility to receive benefits here- 
under of any and all hospitals, and the decision of my trustees in  respect 
thereto shall be final. 

"I EXPRESSLY DIRECT THAT THE STOCK OF R .  J. REYNOLDS TOBACCO 
COMPAKY COKSTITUTINU A PART OF MY RESIDUARY ESTATE AND ADMINIS- 
TERED ~ K ~ E R  THIS SECTION FIVE O F  MY WILL SHALL NOT I N  ANY EVENT 
BE SOLD, EXCHAKGED OR OTHERWISE DISPOSED OF BY MY TRESTEES, BUT 
THAT THE SAME SHALL BE HELD r a  THE TRUST AS A PERMDENT INVEST- 
MEST." 

The advice and instructions sought pertain particularly in respect to :  
" (a)  Whether or not the Trustees have the right and power to set up  

a reserve out of the income of the trust and to increase, decrease, exhaust 
and replenish such reserve from time to time as conditions affecting the 
trust  and the beneficiaries thereof may, in the judgment of the Trustees, 
require ; 
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"(b) Whether or not the proper construction of said will, giving effect 
to the true intent and meaning thereof, confers upon the Trustees the 
authority, in the exercise of their discretion, to determine finally who is 
and who is not a charity patient as that term is used in said will ; 

"(c) Whether or not the proper construction of said will, giving effect 
to the true intent and meaning thereof, confers upon the Trustees the 
authority, in the exercise of their discretion, to determine finally what is 
and what is not a hospital as that term is used in said will ; and 

"(d) Whether or not the proper construction of said will, giving effect 
to the true intent and meaning thereof, confers upon the Trustees the 
authority from time to time, in the exercise of their discretion, to deter- 
mine finally the hospitals located in the State of North Carolina which 
are to receive benefits under said will and whether or not it confers upon 
the plaintiffs as Trustees the authority to require any hospital seeking 
to receive benefits thereunder to make application for benefits and to 
furnish such information as the Trustees may deem necessary to enable 
them to make such determination intelligently." 

The plaintiffs, who are the named, duly qualified and acting, Trustees 
under the will of Mrs. Kate G. Bitting Reynolds, who died resident of 
Forsyth County, North Carolina, on 23 September, 1946, and particu- 
larly as Trustees of the residuary trusts created by Section 5 thereof, as 
aforestated, set out in their petition, in summary, these facts: 

(1) That while the ultimate benefici'aries of this charitable trust are 
the charity patients in hospitals located in the State of North Carolina, 
the Trustees are directed to make payments to hospitals located in the 
State of North Carolina; and, consequently, plaintiffs believe that the 
hospitals of the State of North Carolina should be represented in any 
suit to construe this trust and to determine the rights and powers of the 
Trustees thereunder. 

(2)  That, in this connection, Harry McMullan, who is the dttorney- 
General of North Carolina, with official residence in Wake County, North 
Carolina, officially is charged by law with the protection of the interests 
of the North Carolina beneficiaries under charitable trusts; and, as the 
,4ttorney-General of Korth Carolina, also represents all of the hospitals 
owned or operated by the State of North Carolina, such as The State 
Hospital at  Morganton, The State Hospital at  Raleigh, The State Hos- 
pital at  Goldsboro, The North Carolina Orthopedic Hospital, and North 
Carolina Sanatorium for the Treatment of Tuberculosis owning and 
operating several Sanatoria in the State of North Carolina. 

(3)  That further, in this connection, institutions located in the State 
of North Carolina which might be classed as hospitals are very numerous 
and i t  is not possible to make all of them defendants herein; that there 
are many "clinics," "homes," "sanatoria," "infirmaries," "centers," and 
"dispensaries," some of which might and some of which might not be 
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classified as hospitals; that new hospitals are being built from time to 
time, and i t  would be impossible to now make parties to this action 
hospitals which might have an interest in this trust in the future; but 
that the questions involved in this suit are of a common and general 
interest to many persons, and the hospitals and related institutions located 
in the State of North Carolina have a common and general interest 
therein,-and, consequently, plaintiffs have filed this petition for the 
purpose of requesting the court to select a number of institutions repre- 
sentative of all the hospitals located in the State of North Carolina to 
defend this action for the benefit of all such institutions. 

(4 )  That some of the factors which the plaintiffs think should be taken 
into consideration in selecting a representative group of hospitals are : 
( a )  The type of service rendered by the hospital . . . (b) the size of the 
hospital . . . (c) geographic location . . . (d)  ownership or control 
. . . (e) charity load . . . ( f )  persons served . . . 

(5 )  That, after conferring with certain medical authorities, and mak- 
ing a study of the hospitals and related institutions located in North 
Carolina preparatory to the execution of their duties under this trust, 
plaintiffs submit a list of thirty-two hospitals so located, classified as to 
type, size, ownership or control, geographical location, charity load, and 
a map showing the location of each and the geographic distribution in 
the State of North Carolina, together with supporting evidence, as repre- 
sentative of all the hospitals and related institutions located in the Ststte 
of North Carolina. 

Upon these and other procedural allegations, the plaintiffs prayed the 
court to enter an order (a )  designating such hospitals or related institu- 
tions located in the State of North Carolina, whether included on the list 
submitted or not, as the court may consider to be representative of all the 
hospitals and related institutions located in the State of North Carolina 
to be made additional defendants herein to defend this action on behalf 
of all of the hospitals and related institutions located in the State of 
Rorth Carolina; (b)  permitting any other hospital or related institution, 
or any association or other similar body representing hospitals, located 
in the State of North Carolina, to become parties to this action without 
further order of this court and to file answer herein; and (c) providing 
such other safeguards and precautions as the court may deem necessary 
to protect the interests of charity patients and of all of the hospitals and 
related institutions located in the State of North Carolina. 

Thereafter, the cause coming on for hearing before the Judge presid- 
ing at the 10 November Mixed Term, 1947, of Superior Court of Forsyth 
County, on the foregoing petition, the Judge finds these facts : 

(1) That the questions presented by this action arising under the will 
of Mrs. Kate G. Bitting Reynolds, and particularly under Section five, 
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being the residuary clause thereof, are questions of common or general 
interest of and to many persons, and that  the parties interested in such 
questions and in this action are so numerous that  i t  is impracticable, if 
not impossible, to bring them all before the court, and that  this is a proper 
instance for one or more of the interested parties to  defend for the benefit 
of all of the interested parties, as permitted by G.S. 1-70; 

( 2 )  That  the Attorney-General of the State of North Carolina by virtue 
of his office is charged by law with the duty of representing North Caro- 
lina beneficiaries of charitable trusts and, as such, represents t h e  bene- 
ficiaries of the trusts created by the will of Mrs. Kate  G. Bitting Reynolds, 
and particularly by Section Five, being the residuary clause thereof; 

( 3 )  That  certain hospitals or related institutions named, thirty-two 
of them, are representative, i n  all respects, of all of the hospitals and 
related institutions located in the State of North Carolina, and that  the 
questions involved in this action are common to all of the hospitals and 
related institutions located in the State of North Carolina; 

(4)  That  the Attorney-General of the State of North Carolina and the 
hospitals named and listed as indicated in the preceding paragraph to- 
gether can fairly represent and defend this action on behalf of all of the 
beneficiaries of the trust involved in this action created by Section Five, 
being the residuary clause of the will of Mrs. Kate G. Bitting Reynolds, 
both direct, indirect, ultimate and incidental beneficiaries; 

( 5 )  That  when summons and complaint are served upon the Attorney- 
General and the hospitals named and listed in  paragraph ( 3 )  next here- 
inabove, knowledge of this suit and the purposes thereof will come to the 
attention of the other hospitals and related institutions in the State of 
North Carolina and to any other person having any interest in said trust, 
and that  provision will be made by the court for any person not specifi- 
cally named as beneficiary to intervene, file pleadings and be heard. 

And, upon these facts so found, the Judge entered an  order (1) making 
the hospitals and related institutions named and listed in the findings of 
fact, parties defendant herein to defend this action on behalf of all other 
hospitals and related institutions located in the State of North Carolina, 
and directing that  service of summons, etc., as specified, be made upon all 
such hospitals or related institutions or any association or other similar 
body representing hospitals located in the State of North Carolina to  
become parties to this action without further order of this court, and to 
file answer I=,-ithin given time. 

The plaintiffs thereupon filed a formal complaint alleging substantially 
the facts hereinabove set forth. Thereupon service of summons with copy 
of complaint was duly made upon all the hospitals and related institu- 
tions so made parties defendant, as aforesaid. Many of them as well as 
the Attorney-General filed answers. 
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Thereafter, the cause came on for hearing at  the 24 May, 1948, Term of 
Superior Court, and being heard upon the pleadings and record, the 
presiding judge finding the facts to be as hereinabove set forth, and, also, 
that no issue of fact is raised by the answers filed requiring a jury trial, 
and, further, finding that "in order to accomplish the purposes of the 
trust, practical necessity and sound business practices require that the 
Trustees shall have the power to set up a reserve out of the income of the 
trust and to increase, decrease, exhaust and replenish such reserve from 
time to time as conditions affecting the trust and the beneficiaries thereof 
may, in the judgment of the Trustees, require," entered a judgment in 
~vhich i t  is adjudged that the Trustees have the right and power to do the 
four things in respect of which advice and instructions are sought as first 
hereinabove stated. 

And in connection v i th  prayer of plaintiffs in their complaint, the 
court, finding that this trust is of indefinite duration, and that other 
questions may arise upon which advice and instructions of the court may 
be sought, ordered that the cause be retained upon the inactire docket of 
Superior Court of Forsyth County for further orders upon the applica- 
tion of interested parties, as to matters not now adjudicated. 

And the record on this appeal contains further a stateqent of the trial 
judge to the effect that, in view of the facts that this cause i j  of interest 
to a large number of people residing in the State of Korth Carolina, both 
individually and as charitable institutions of the State, that the ofice 
of the Attornev-General of the State of S o r t h  Carolina is an interested 
party, that the amount of money involved is large, and that the matter 
d l  be continuing for such a length of time, any judgment rendered in 
the cause should be appealed to the end that there may be a final adjudi- 
cation thereof by the Supreme Court, and suggesting to plaintiffs that 
appeal be made to Supreme Court. 

Plaintiffs appeal from the judgment so rendered to Supreme Court 
and assign "Possible error." 

Wonzble ,  Carly le ,  M a r t i n  & Sandr idge  for p l a i n t i f s ,  appellants.  
S o  counsel contra. 

WINBORNE, J. The '(possible error" assigned is directed to the rulings 
of the court in respect to each of the four things about which plaintiffs 
seek advice and instruction in the administration of the trust for the 
benefit of charity patients in hospitals located in the State of North 
Carolina. As to these rulings, counsel for plaintiffs, in brief filed in this 
Court, state very frankly that the judgment is entirely in accordance with 
the position of plaintiffs as Trustees under the will of Mrs. Reynolds, 
and that the appeal is prosecuted at  the suggestion of the judge of the 
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Superior  Court.  Ne i ther  the -4ttorney-General of the  S ta te  of N o r t h  
Carolina, charged b y  law with the protection of the  interests of N o r t h  

Carol ina beneficiaries under  charitable trusts, n o r  any of the thirty-two 
hospitals and  related institutions, has  filed a brief in th i s  Court.  

A n d  the  record discloses that the  case has  been prosecuted i n  minute 
detai l  in accordance wi th  applicable l a w  and judicial procedure. P r u -  
dent ly both the  Attorney-General of the  S ta te  of N o r t h  Carol ina and such 
hospitals and  related institutions as a r e  representative of all the  hospitals 
a n d  related institutions i n  the  S ta te  of N o r t h  Carolina, as  found by  the  
court, have been made  parties to  t h e  action, a n d  du ly  brought into court. 

Apparen t ly  there is n o  real  discordant note, or real  controversy as  t o  
t h e  judgment f r o m  which this appeal  is  taken,-and it is  

Affirmed. 

J. MURREY ,4TKINS, BROCK BARKLEY, J. H. GLENN, R. &I. MAUDLIN, 
F. 0. ROBERTS, DR. HERBERT SPAUGH AND MRS. F. 0. CLARKSON, 
SCHOOL 00MMISSIONERS O F  THE CII"Y O F  CHARLOTTE, v. S. Y. 
McADEN, a. CALDWELL McDONALD, SANDY G. PORTER, J. CARL 
McEWEN AND ARNIE D. CASHION, THE BOARD OF COUNTY COM- 
MISSIOSERS OF MECKLENBURG COUNTY, AXD GEORGE P. HOUS- 
TON. 

(Filed 4 February, 1949.) 

1. Ta,xation 8 11 : Schools § lob-- 
A bond order must set forth one of the purposes enumerated in G.S. 

153-77, but i t  is not required that it  set out in detail the estimates of cost 
and descriptions of the particular projects for which the funds are pro- 
posed to be used, and their inclusion does not limit the allocation of the 
proceeds of the bonds, provided the use of the funds falls within the general 
purpose designated. G.S. 183-78, G.S. 153-107. 

2. Schools § 9e- 
The bond order in question set out in detail the estimates and projects 

for which the funds were proposed to be used in discharge of the constitu- 
tional requirement of a six months school term within the municipal ad- 
ministrative unit. Held: G.S. 153-107 does not preclude the board of county 
commissioners, upon its finding, after investigation, of changed conditions, 
to  reallocate the proceeds of the bonds to different projects upon its further 
finding, after investigation, that such reallocation of the funds is necessary 
to effectuate the purpose of the bond issue. G.S. 115-83. 

3. Same- 
The question of changing the location of a schoolhouse, a s  well as  the 

selection of a site for a new one, is vested in the sound discretion of the 
school authorities, which discretionary power is not subject to control by 
the courts except for manifest abuse of discretion or improper motives on 
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the part of the school authorities, but all expenditure f o r  the construction, 
repair and equipment of school buildings in the county must be authorized 
by the county commissioners. G.S. 115-83. 

APPEAL by defendants from Pnfton, Special Judge, at  September, 1948, 
Extra Term, of MECXLENBURG. 

This action is brought under the provisions of the Uniform Declara- 
tory Judgment Act, to determine whether or not the Board of Commis- 
sioners of Necklenburg County has the legal right to allocate or re- 
allocate the proceeds from the sale of school bonds for the erection, repair 
or equipment of any school buildings except those referred to in the bond 
order adopted by the County Commissioners and in accordance with the 
estimates contained therein. 

On 5 February, 1946, the Board of Commissioners of Mecklenburg 
County met in special session to consider a request from the School Com- 
missioners of the City of Charlotte to provide certain school improve- 
ments aggregating $3,980,000.00. The Board decided to consider the 
advisability of issuing school bonds in the sum of $5,972,000.00, of which 
$3,980,000.00 would be allocated to the City of Charlotte School Admin- 
istrative Unit and the sum of $1,992,000.00 to be used and expended in the 
Mecklenburg County School Administrative Unit. 

Pursuant to the requests of the School Commissioners of the City of 
Charlotte and the County Board of Education of Mecklenburg County, 
the Board of Commissioners of Mecklenburg County found the following 
facts: "Whereas, the Board of Commissioners of the County of Meck- 
lenburg has carefully examined the facts and has determined, and hereby 
finds as a fact, that it has become the duty of said Board of Commission- 
ers, acting as an administrative agent of the State in providing a State 
system of public schools, to order the issuance of a sufficient amount of 
County bonds to provide the school improvements mentioned in said reso- 
lutions, in order to maintain the constitutional six months' school term 
in  31ecklenburg County," . . . Whereupon the following resolution was 
adopted : "That, pursuant to the County Finance Act, as amended, bonds 
of Mecklenburg County be issued in an amount not exceeding $5,972,- 
000.00 for the purpose of providing funds for erecting, remodeling and 
enlarging school buildings, including the acquisition of necessary land 
and equipment, in order to maintain the constitutional six months' school 
term in Necklenburg County, the estimated costs of which are as follows : 

Charlotte ildnlinistrative Unit for remodeling or enlarging 
19 School Buildings (naming them) $1,497,500.00 

Kew School buildings (naming them), among them being 
Chantilly and Park Road Elementary Schools 2,022,500.00 

2 Rew Buildings to repIace old sections of First Ward and 

Elizabeth Schools and equipment. ............ ... . . . . . . . . . . . . . . .  460,000.00 
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(The estimates for the Mecklenburg County Administrative Unit not 
being pertinent to this appeal, they are omitted.) 

The order authorizing the issuance of these bonds was duly adopted. 
The approval of the bond issue by the voters of Mecklenburg County was 
obtained in  a special election, 23 April, 1946, and the notice of election 
contained the same descriptive information as to building projects as that  
which appeared in the bond order. 

On 19 July, 1948, the School Commissioners of the City of Charlotte, 
informed the Board of Commissioners of Mecklenburg C o u n t  that while 
it was originally contemplated to use $230,000.00 of this bond issue to 
demolish the present old Fi rs t  Ward School Building, used for white 
children, and to erect in lieu thereof a new building, in r iew of the 
exodus of white families from the area, which reduced the enrollment i n  
the First  Ward School by 199 during the 1947-48 school year under the 
1945-46 enrollment ; the encroachment of business and industry ~vi th in  the 
territory and the increase of the colored population in  the area, i t  has been 
determined that  the present building, with the expenditure of $65,000.00 
could be made adequate to  meet the requirements of the district; and tha t  
to expend more of these funds on the First  Ward School Building would 
be "improvident and against their better judgment." JVhereupon, they 
requested the Board of Commissioners of Necklenburg County to allocate 
from the sn-called First  Ward School Funds $100,000.00 to be used for 
further improving Chantilly and P a r k  Road Elementary Schools and that  
the balance of the said funds, after renovating and repairing the Fi rs t  
Ward School, be made available for constructing, repairing and equip- 
ping other school buildings in the City of Charlotte. 

The Board of Commissioners, being of the opinion that  i t  had no legal 
right or authority to reallocate these funds, or to permit their use for any 
other purposes than those enumerated in the bond order, refuqe to accede 
to the request of the plaintiffs. 

This action was instituted and came on to be heard before his Honor, 
without a jury, and after argument of counsel for both plaintiffs and 
defendants, the trial Judge, i n  addition to finding facts as set out above, 
also found as a fact that  the plaintiffs i n  their administrative discretion, 
without being influenced by improper motives and without misconduct 
on their part, have determined that  to  replace the old section of Fi rs t  
Ward School would be unwise, improvident and not in the best interest 
of education in the City of Charlotte and not to expend over $65,000.00 
on the old section of First  Ward School; that  the plaintiffs, having so 
found, in good faith made the request for the reallocation of the funds as 
set out hereinabove. The court further found that  the defendant George 
P. Houston is a resident of the First  Ward in the City of Charlotte, a 
taxpayer of said City, and interested in this proceeding. 
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Upon the foregoing facts, his Honor concluded as a matter of law, that 
the purpose for which these funds may be used is the general purpose set 
forth in the bond order, and that the details set forth therein were but 
estimates of costs and as such are not binding as detailed purposes for 
which the bond funds must be used, and entered judgment accordingly; 
and also held that the request by the plaintiffs for the transfer or re- 
allocation of these funds should have been granted as requested. 

Defendants appeal and assign error. 

John D. Shaw for appellees. 
Talinferro, Clarkson & Grier for County Commissioners of Mecklen- 

burg County. 
Whitlock, Dockery R- 2bfoore for George P. Houston. 

DEKKY, J. N O  attack is made upon the validity of the bonds referred 
to in this action. The sole question raised is whether or not, under the 
facts and circumstances disclosed, the Board of Commissioners of Meck- 
lenburg County has the legal authority to authorize a transfer of funds 
from the First Ward School project, as requested by the plaintiffs. 

We concur in the ruling of the court below in so far as it holds that the 
purpose for which these funds may be used is the general purpose set 
forth in the bond order, as provided in G.S. 153-78. The detailed esti- 
mates given and the projects described in the bond order were not essen- 
tial to the validity of the order, and i t  is so provided in  the statute. 
Therefore, the inclusion of this detailed information would not change 
the purpose for which these bonds were issued and create a multiplicity 
of purposes in lieu thereof. These bonds were issued for the purpose 
of providing funds for erecting, remodeling 'and enlarging school build- 
ings, including the acquisition of necessary land and equipment, in order 
to maintain the constitutional six months' school term in Mecklenburg 
County. 

The sta'tute provides (G.S. 153-78) that the bond order must state the 
purpose for which the bonds are to be issued, but not more than one pur- 
pose of issue shall~be stated, and that the purposes set forth in any one 
subsection of G.S. 153-77 shall be deemed as one purpose. 

&The defendants contend that the proceeds of the sale of these bonds 
must be used only for the purposes specified in the bond order authorizing 
the bonds. citing G.S. 153-107. I t  is so provided in this statute, which 
further prorides: "If any member of the gorerning body or any county 
officer shall rote to apply or shall apply, or shall participate in applying 
any proceeds of bonds . . . in violation of this section, such member or 
such officer shall be guilty of a felony . . ." 

I n  construing this statute, however, we must keep in mind that a bond 
order may contain several sections and authorize the issue of bonds for 
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different purposes. G.S. 153-77 sets out eleven different purposes foY 
which bonds may be issued. But G.S. 153-107, in our opinion, does 
not place a limitation upon the legal right to transfer or allocate funds 
from one project to another included within the general purpose for 
which bonds were issued. The inhibition contained in the statute is to 
prevent funds obtained for one general purpose being transferred and 
used for another general purpose. For example, the statute prohibits 
the use of funds derived from the sale of bonds to erect, repair and equip 
school buildings, from being used to erect or repair a courthouse or a 
county home, or similar project. This view is in accord with the prc- 
visions of G.S. 159-49.1, which provides: "If for any reason the whole 
or any part of the proceeds of the sale of bonds heretofore issued by a 
county, city or town, cannot be applied to the purpose for which such 
bonds were authorized, such proceeds may be invested in either bonds, 
notes or certificates of indebtedness of the United States of America 
. . .,)' etc. 

We are of the opin:on and so hold that the Board of Comn~issioners of 
Mecklenburg County does have the legal authority to transfer the funds 
in question: Provided, however, the Board upon investigation, shall find 
as a fact that since these bonds were authorized, conditions have so 
changed in the First Ward area that such funds are no longer necessary 
for the adequate repair, r e n o v a t h  and equipment of First Ward School. 
I n  the event the Board so finds, it may then transfer the $100,000.00 to be 
used for further enlarging and improving Chantilly and Park Road 
Elementary Schools; and any additional part of the $230,000.00 not 
required on the First Ward School project may also be transferred to 
other school building or repair projects : Provided, however, the Board 
of Commissioners shall find upon investigation, that the use of such 
funds is necessary to provide the proper buildings and equipment for 
Chantilly and Park Road Elementary Schools and for constructing, 
repairing and equipping other school buildings in the City of Charlotte. 
G.S. 115-83. 

The county board of education and the school commissioners or trustees 
of an administrative unit, are charged with the responsibility of building 
all new schoolhouses and repairing the old ones in their respective admin- 
istrative units. However, the board of county commissioners is charged 
with the duty to determine what expenditures shall be made for the erec- 
tion, repair and equipment of school buildings in the respective adminis- 
trative units in the county. And when a board of commissioners, upon 
investigation, finds that an expenditure is necessary in order to maintain 
the constitutional six months' school term in the county, or in an adminis- 
trative unit therein, it becomes the duty of the county commissioners to 
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provide the funds necessary to meet such expenditures. G.S. 115-83. 
Johnson v. Marrow, 228 N .  C. 58, 44 S. E. (2) 468. 

This centrol over the expenditure of funds for the erection, repair and 
equipment of school buildings by the board of county commissioners, will 
not be construed so as to interfere with the exclusive control of the schools 
vested in the county board of education or the trustees of an administra- 
tive unit. School Commissioners v. -4ldermen, 158 N.  C. 191, 73 S. E. 
905. 

The question of changing the location of a schoolhouse, as well as the 
selection of a site for a new one, is vested in the sound discretion of the 
school authorities, and their action cannot be restrained by the courts, 
unless in violation of some provision of the law, or the authorities have 
been influenced by improper motives, or there has been a manifest abuse 
of discretion on their part. G.S. 115-85; Trenable v. School Committee, 
149 AT. C. 120, 62 S. E. 902; School Commissioners v. Aldermen, supra; 
Board of Edwxtion v. Forrest, 190 N.  C. 753, 130 S. E. 621; Board of 
Education, v. Pegrnm, 197 N .  C. 33, 147 S. E. 622. 

Likewise, all expenditures for the construction, repair and equipment 
of school buildings in a county, must be authorized by the board of county 
commissioners, acting in good faith, pursuant to statutory and constitu- 
tional authority. 

The judgment of the court below will be modified in accordance with 
this opinion, and, except as modified, it will be upheld. 

Modified and affirmed. 

ROBERT L. COLE, ~ D J ~ I S I S T R A T O R  C .  T. A. O F  THE ESTATE O F  A. B. COLE, 
DECEASED, AKD ROBERT L. COLE. ISDIVIDUALLT. V. ELIZABETH S. 
COLE, KL4TE COLE RAKCKE, HSSR'BH PICKET?" RANCKE ATKIN- 
SON AR-D HU~BAND, HAL W, ATKINSOS, W S L T E R  F'. COLE, JR.,  AKD 

WIFE, ELEANOR MYERS COLE, S N N  TT7. COLE BOYD AR-D HUSBAND, 
K E N  BOYD, CATHERINE COLE, ROBERT LEAKE STEELE COLE AND 

WIFE, MARY GREGG COLE, ROBERT LEAKE STEELE COLE. JR., A 

MIXOR, CHARLES STUART COLE, a MINOR, ROBERT LEAKE STEELE 
COLE, GENERAL G U ~ D I A N  FOR SAID MIPI'ORS. AXD THE UNBORN CHILDREN OF 

ROBERT LEAKE STEELE COLE A N D  WIFE, h1dRP GREGG COLE, BY 

THEIR GUARDIAN AD LITEM, G. S. STEELE. 

(Filed 4 February, 1949.) 

1. Appeal and Error § 51b- 

A subsequent decision cannot, by mere implication, be held to overrn!e a 
prior case unless the principle is directly inrolred and the inference clear 
and impelling. 
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2. Wills g 34c- 

The rule that where a testamentary gift is made to a class, without 
creation of a preceding estate, only those living or en celltrc sa naere a t  
the time of the death of the testator may take, i s  held to create a rebuttable 
presumption only, 17 hich ~vi l l  yield to a contrarg intention expressed bq the 
testator so long as  such intent is witllin the rule agalnst perpetuities and 
is not prevented by any statutory rule of construction. 

3. Same- 
Testator devised realty together with the contents of the house thereon 

to his grandnephews "and any other children who may be born to" his 
nephew and his nephew's wife. Held:  The beneficiaries are  not limited to 
members of the class i u  e8se or ex ~ e n t r e  sa mere a t  the time of testator's 
death, but the devise is to all members of the class born to the persons 
specified as  ancestors until the possibility of issue beconles extinct by the 
death of either of them, in accordance with the expressed intent of testator. 

4. Same- 
Where a devise to a class embraces an executory devise to those who 

mag later be born into the class, those living a t  the date of testator's death 
take in their representative capacity, and they are  not required to account 
for rents and profits in the interim before the subsequent enlargement of 
the class by the birth of others, but the arrival of the neJwomers has the 
effect of merely defeating their interest pro t a~ l to .  

APPEAL of guard ian  ad litom f o r  the  unborn children of Robert  Leake 
Steele Cole and M a r y  Agnes Cole, f r o m  Armstrong, J., holding the  courts 
of the  1 3 t h  Jud ic ia l  District,  i n  Chambers  a t  Troy,  on 2 1  August, 1948. 

T h i s  action mas brought by  the  plaintiff as  administrator  c .  t. a. of t h e  
estate of A. B. Cole, a n d  i n  h i s  individual right,  against various interested 
parties, t o  secure a declaratory judgment construing a p a r t  of the  will  
a s  t o  which some doubt had  arisen affecting the administration. T h e  
i t em directly concerned reads a s  follows : 

"Item V. I will devise and  bequeath t o  m y  beloved nephews and  
a n y  other children who m a y  be born t o  Robert  and  P e g  Cole, m y  
house and  lot a t  301 Fapetteville together with the contents and the  
lot  west of the  home on Fayetteville Road." 

T h e  will  was wri t ten 27 April,  1945. Cole died 1 0  January ,  1948. At the  
t ime  t h e  d l  was wri t ten and a t  his  death the testator had  three nephews: 
Robert  L. Cole, Robert  Leake Steele Cole (referred to  i n  the  will as  
Robert  Cole and  Robert  S. Cole),  and Wal te r  F. Cole, J r .  At the  t ime 
the  will was written, a n d  a t  his  death, the  testator had three grand  
nephews, minor  children of Robert  Leake Steele Cole and irife, M a r y  
Qregg (Peggy)  Cole, and  a four th  child of Robert  and P e g  was  elz ventre 
so, mere, and  was born 1 0  May,  1945. 
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At  the time of testator's death there was in the house described in the 
above item of the will a metal safe containing choses in  action, securities, 
and intangibles, including a trailer patent, i n  all worth approximately 
$47,000.00. The residuary clause of the will left the remainder of the 
property, except that specifically given, to the eight nieces and nephews 
of the testator. 

N o  other children hare  been born to Robert and Peggy Cole since 
testator's death. 

The controversy was submitted to Armstrong, J., holding courts of the 
13th Judicial District, a t  Chambers in  Troy, 2 1  August, 1948, who, by 
consent of parties, found the facts upon the pleadings and admissions, 
made his conclusions of lam, and entered judgment. 

The court below dealt with three phases of the controversy: (a)  
Whether by the reference to ('nephews" in I tem V the testator intended 
to designate his grand nephews the children of Robert S. and Peggy Cole ; 
(b )  whether in his reference to the "contents" of the house devised in that 
item he intended to include the contents of the metal safe, i.e., the $47,000 
securities and other intangibles i t  held; (c)  whether the devise in I tem V 
was intended to include children born to Robert and Peg after testator's 
death. 

With aid of some reconciliation of views on the part  of the litigants, 
expressed in  the pleadings, the first two problems of construction have 
been eliminated (except as hereinafter noted). The appeal is concerned 
only with the third. From the adverse judgment construing the devise in 
I tem V to include only the children i n  esse at  the death of the testator, 
the guardian ad l i t e m  for the unborn cl~ildren appealed. 

G. 8. S f e e l e ,  gunrrlirin arl l i fenz  for  t h e  u n b o r n  ch i ld ren  of R o b e r t  h a k e  
S t e e l e  Cole  a n d  X a r y  Gregg  Cole ,  oy~pe7lrrnt. 

T h o m a s  H.  L e a f h ,  A. A. W e b b ,  and Hz idg ins  &? A d a m s  for  appellees.  

SEAWELL, J. We have left for solution what seems to be the most 
troublesome problem dealt with by the court below: Whether the testator 
intended to include as beneficiaries under I tem V of the will, above 
copied, only the children of Robert and Peggy Cole born, or to be born, 
prior to his death, or en v e n f r e  s n  m e r e ,  or to include, as well, any and all 
children born to them a t  any future time before or after  his death, and 
whether that  intention may prerail over rules of construction contended 
for by appellees. The directness of the issue depending upon the force 
and effect of the rule of construction invoked seems to demand a more 
specific, however brief, discussion of its nature and application than we 
find in  our own decisions. 

I t  is difficult to conceive how the testator could have used more com- 
prehensive or all-inclusire language to express the intent that  all the 
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children born to Robert and Peggy Cole, regardless of his own span of 
life, should share in his bounty. The rule widely accepted, however, is 
that when a testamentary gift is made to a class, with no preceding estate, 
only those of the class living or en ventre sa mere at the time of the death 
of the testator may take. 57 Am. Jur., Wills, 1275 ; Page on Wills (Life- 
time Ed.), Sec. 1053; Thompson on Wills, 3rd Ed., sec. 301; Wise v. 
Leonhardt, 128 K. C. 289, 38 S. E. 892;  sawyer.^. Toxey, 194 S. C. 341, 
139 S. E. 692. This is sometimes referred to as the "rule of convenience." 
Page on Wills, see. 1053, p. 224; Jarman on Wills, Vol. 2, p. 1665; Re- 
statement, Property, Future Interests, Ch. 22, Class Gifts. I t  is obvi- 
ously based on the inconveniences of administration, distribution, or 
enjoyment of those presently let into possession by the immediacy of the 
gift, especially the uncertainties attending enjoyment and restriction on 
alienation, all of which might be obviated by a rule which closes member- 
ship in the class by calling the roll at the death of the testator, so that 
the owners, and the extent of their property rights, may then be ascer- 
tained without waiting for future members of the class, or cotenants who 
may never arrive. The '(convenience" promoted by its application is 
that of the class members first taking and not that of the members ex- 
cluded, or even of the testator who may have wished them to share. 

The term "rule of convenience" aptly indicates its origin, its raison 
d'efre; but i t  argues little for its engraftment on the most fundamental 
canon of will construction,-that of finding the intent of the testator from 
the will,-since the inconveniences implied are objective and not neces- 
sarily connected with subjective intent. 

Since these inconveniences are, as we have said, objective, and only by 
astute reasoning can be related to the intent, the assumptions which have 
been made to affiliate the rule with the intent of the testator have been 
challenged as unreal,-as devices carrying only the camouflaged expres- 
sion of a public policy modifying or destroying the intent. One of the 
assumptions involved in applying the rule is that the average man in 
making a will would hardly intend to leave his property in such an 
anomalous or unsatisfactory condition; or at  least that propriety would 
not be offended by a presumption to the contrary. Page on Wills, see. 4. 
Frankly there is no evidence that the average man ever made a will or 
ever will; and the standardization is open to the criticism that it ignores 
both the intelligentsia and those of humbler comprehension, just able to 
know their property, the objects of their bounty, and the effect of the dis- 
position which they are making. And it is safe to say that the difficulties 
presented as a basis of the rule are the inconveniences to the members of 
the class earlier admitted and would appeal more strongly to the legalistic 
mind than that of the layman making the will. "In theory, a t  least, the 
determination of membership in a class is a matter of construction; that 
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is, if the testator clearly states his intent as to the time a maximum or 
minimum membership is to be determined, that statement controls. R u l e s  
as  t o  tlze determinat ion o f  classes are s i m p l y  rebut table  presumptions .  
However, here, as in many other situations calling for constructions, i t  
is improbable that the testator has thought of the problem which subse- 
quently arises. Hence it is futile to talk of his intent. What we are 
doing is either determining what the testator would have done had he 
thought of the situation with which the Court was confronted, or else 
apply a rule of construction based on public policy." Simes, Future 
Interests, Par t  11, Sec. 372, et seq. 

Many of the terms used in cases following the rule,-"administration," 
L(distributi~n," '(demand," are more appropriate to bequests of personalty 
than to devises of realty; and with such a testamentary disposition it may 
be said that the need of the rule is much more apparent than in case of 
a devise. "On the application of the rule to realty, the authority is 
slight." Simes on Future Interests, Par t  11, p. 146, see. 352. But little 
discrimination is apparent in the use of the terms applied. I t  is worth 
while to note, however, that the majority of the older cases in our juris- 
diction exemplifying the rule deal with bequests of personalty and not 
infrequently speak a language of necessity appropriate to that subject. 
This itself by eliminating difficulties to administration and distribution 
suggests a cleavage in treatment between bequests and devises. 

The most troublesome problem dealt with by the courts has been the 
question of the accumulation of profits or income a d  inter im.  I n  this we 
might well follow the analogy of Shepherd  v. Ingram, Amb., 445, holding, 
under comparable facts of that case, that those previously let into posses- 
sion and enjoyment are not required to account for rents and profits accru- 
ing pending the birth of others entitled to share in the devise, the earlier 
takers being in the position of holding interests pro tan to  defeasible. 
There is no necessity, therefore, of giving bond as suggested in the cited 
cases on bequests of money or personalty, or uncertainty as to the extent 
of the enjoyment. 

These observations are not directed toward abrogation of the rule but 
toward its more considerate application, and the greater propriety of 
yielding to the contrary intent of the will, in particular cases when clearly 
expressed. Restatement, Property, Future Interests, 3 and 4, see. 294, 
p. 1574; Simes, Future Interests, slipra, see. 372 et  seq. ('The rule 
usually defeats the intent of the testator and the tendency of the courts 
is not to apply i t  unless i t  is necessary." Jarman, Wills, p. 1665. Never- 
theless in the jurisdictions adopting it, the rule has been rariously stated 
and applied with different degrees of strictness. We have to determine 
in  the instant case whether in this jurisdiction the rule, however evolved, 
presents an insuperable barrier to the intent and in its strict application 
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may have become a rule of property binding as stare decisis; and if not, 
then what effect i t  may have upon the present devise. 

There are many cases in our records which may be regarded as holding 
the rule contended for by the appellees as merely presenting a rebuttable 
presumption which may be orerthrown by a clearly expressed intent 
which has been permitted to prevail. Roper v. Roper, 58 N.  C. 16, 75 
Am. Dec. 427; ShuZl 2). Johnson, 55 N. C. 202; Shinn v. Xotkey, 56 N.  C. 
490; Pickelt v. Southerland, 60 N.  C. 615. Cited as contra are Petway 
v. YowelJ,  22 S. C.  308; Walker u. Johnsfon, 70 N .  C .  576, 579;  Robinson 
v. XcDinrmid ,  87 N. C. 455, 461; Wise v. Leonhnrdt, supra; Sawyer v. 
Toxey, supra; and many English decisions found in accord. 

Appellees rely on Wise v. Leonhardt and iSawyer v. Toxey as overruling 
earlier decisions. Wise v. Leonlzardt uniquely seats the rule on the theory 
that otherwise the title, ad interim, must float in, nubibus; disregarding 
the principle that the class might vest by representation when those living 
a t  the death of the testator answered the class description. 

Typical of the apparent uncertainty in the trend of decisions from 
which we are compelled to draw the answer to our problem we find in 
Mason 2%. White, 53 N.  C. 422 (the subject was a legacy), the rule stated 
with positiveness by Chief Justice Pearson, speaking for the Court, and 
without qualification; but in Shukl v. Johnson, supra, while the personnel 
of the Court was still the same, and again in Shinn v. Motley, supra, 
reported in the following volume (56), it was unanimously held that such 
a testamentary disposition was good. 

Following these cases through the reports we find that construction 
has alternately tolerated and rejected conditions supposedly offensive to 
the rule without much expatiation on its force, effect or conclusiveness. 
Generally speaking, this can be inferred only from the circumstances of 
its application or the vigor of its assertion. 

This is hardly enough to produce the conviction that the former cases 
have been overruled. A subsequent decision cannot, by mere implication, 
be held to overrule a prior case unless the principle is directly involved 
and the inference clear and impelling. We are not satisfied that the cases 
cited as having that effect can be held to justify us in wholly abandoning 
the intention of the will, clearly expressed, as a factor in  construction, or 
that a reconciliation of authority cannot be made. 

The determination of the maximum or minimum membership in the 
class to which the testator's bounty is directed is a substantial and impor- 
tant testamentary right, a property right, which ought not to be destroyed 
or abridged except through public necessity combining with clear au- 
thority. 

We are led t o  the conclusion that we are dealing with a rebuttable pre- 
sumption only; and that so long as the testator is within the rule against 
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perpetuities and is not prevented by any statutory rule of construction, 
and when the intention to do so clearly appears, he may, without the 
creation of a preceding estate, make a class devise or bequest, of the char- 
acter with which we are dealing, which may carry the gift beyond his 
death: and as in  the instant case include all members of the class born to 
the persons specified as ancestors until the possibility of issue becomes 
extinct by the death of either of them. We think the language employed 
in  this will, i n  its ordinary acceptation, is broad enough with respect to 
its futurity, nothing else appear& to accomplish that  purpose. 

Introducing matter extraneous to the will on the question of intent, 
the appellees on the one hand argue that  the language used by the testator 
is persuasively within the "rule of convenience," because he must have 
kno~vn the fact that  Peg  Cole xvas a t  the time enceinte, since she v a s  a 
frequent visitor a t  his home, and that  the provision for '(any other chil- 
dren who may be born to Robert and Peg  Cole" must have referred to  
this unborn ck ld .  And in favor of the op&te interpretation, the appel- 
lant  points out that  the devise was of the ancestral home of Robert and 
Peg, which had been acquired by the testator, and that  he was in this 
devise giving the house back to  the descendants of the original owner, 
anlongst whom there Tms no reason to discriminate. - 

I t  is frequently said that  in the judicial interpretation of a d l  every 
case must stand on its own bottom. We refrain from detailed discussion 
and comparison of the language used in the cited cases in making the 
derises and bequests, some of wliicli are comparable and some disparate, 
although we have given them careful attention. 

We are satisfied from the language of the will and the circun~stances 
under which it was executed that  it was the intention of the testator to 
extend his bounty to all the members of the described class ~ ~ h i c h  might 
at any subsequent period be born to Robert and Peg Cole and that  the 
class membership may not be closed until the possibility of afterborn 
children is extinct through the death of one of these ancestors. 

We do not know h o ~ r  long the illconveniences pointed out i n  the brief 
may  be sufTered by the deuisees. The testator no doubt may have under- 
stood from the cdmmon experience of man that  the period of gestation 
might be fixed a t  10 lunar months; but he ~vould hardly be supposed to 
have appreciated the nairet6 of the law, which still refuses to be adrised, 
but contrary t o  human experience accepts the possibility of issue as long 
as there is life. 

The  modern attitude toward future interests is different from that  
which obtained when this rule was evolved. The appellees, however, point 
out that  no relief can be had on that  score since G.S. 41-11 does not apply 
to this situation. Probably, however, if a sufficiently important public 
necessity is involved, the extension of legislative relief of more general 
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application might  be  indicated ra ther  t h a n  a n  a rb i t ra ry  judicial adjust- 
ment. 

There a re  cer tain other modifications of t h e  judgment below upon  
which al l  the  part ies  a r e  agreed a n d  which seem t o  us t o  be justified a s  a 
proper  construction of t h e  will. 

T h e  judgment below, i t  is  agreed, inadvertently failed t o  include the  
safe  (not, however, i ts contents) as  passing wi th  the  dwell ing;  and the  
part ies  a re  i n  accord i n  so interpret ing the  will. W e  th ink  th i s  is  a proper 
construction, and  t h e  judgment will be modified i n  t h a t  respect. I t  will 
be  fu r ther  modified i n  accordance with the construction we have herein 
given t o  I t e m  V. 

T h e  cause is remanded to t h e  Superior  Cour t  of Richmond County f o r  
judgment i n  accordance with this opinion. 

Modified a n d  affirmed. 

STATE v. OWES BALLASCE. 

(Filed 4 February, 1949.) 

1. Appeal and Er ror  9 51b; Criminal Law 8 85+ 

A single decision, rendered by a dirided Court, which decision is  irrecon- 
cilable with a subsequent decision of the Supreme Court upon a related 
matter, does not properly call for  the application of the doctrine of stare 
decisis. 

2. Same- 
The doctrine of stare decisis will not be applied to preserve and perpetu- 

ate error. 

3. Constitutional Law § 20c- 

The term "law of the land" as  used in our State Constitution is  synony- 
mous with "due process of law." Art. I, see. 17. 

4. Constitutional Law § 15 36 - 
Personal liberty a s  guaranteed by the Constitution means more than 

mere freedom from unlawful physical restraint or servitude, but embraces 
the right of the individual to be free in  the use of his faculties in  all lawful 
ways, and to select his place of abode and method of livelihood, subject 
only to the police power of the State. Art. I, sec. 1; Art. I, sec. 17. 

5. Constitutional L a w  8 11- 
The State, in its capacity as  a sovereign, possesses the police ponTer, 

which the General Sssembly may exercise within constitutional limits, but 
the police power is in derogation of personal liberty and extends only to 
measures enacted for  the good of the citizens as  a whole and which have a 
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rational, real, or substantial relation to the public health, morals, order, 
safety, or the general welfare. 

6. Constitutional Law § 1% 

The Legislature may prescribe reasonable qualifications for persons 
desiring to pursue a profession or calling which requires special skill or 
knowledge and which intimately affects the public health, morals, order, 
safety, or general welfare; but i t  may not deny nor unreasonably curtail 
the common right to pursue the ordinary lawful and innocuous occupa- 
tions which are not affected with any public interest even though they may 
require skill and special knowledge. 

7. Same--Statute regulating practice of photography held void as being 
beyond t h e  police power of t h e  State. 

While the practice of photography requires special skill, the calling is  
not affected with a public interest, since the special hazards threaten the 
individual practitioner rather than the public and are no greater than 
those in,cident to many other occupations, and protection against lack of 
skill in such calling can be best obtained by free competition of free men 
in a free market, and the danger of fraud i n  the practice of photography is  
common to other ordinary callings and is insufficient ground for  the exer- 
cise of the police power, and therefore Chap. 92 of the General Statutes, 
providing for the licensing and supervision of photographers, is unconsti- 
tutional a s  riolative of Art. I, see. 1, and Art. I, see. 17, of the State Con- 
stitution. 

8. Constitutional Law § 17- 
G.S., Chap. 92, relating to the licensing and supervision of photographers, 

tends to create a monopoly in violation of Art. I, sec. 31. 

STACY, C. J., dissenting. 
WINBORNE, .T., concurs in dissent. 

APPEAL by defendant, Owen Ballance, f r o m  Harris, J., and a jury,  a t  
t h e  September Term, 1948, of WAKE. 

T h e  defendant was charged with violating Chapte r  92 of t h e  General  
S ta tu tes  by engaging i n  the  practice of photography f o r  compensation 
wi thout  being licensed so to  d o  by  the  S t a t e  Board  of Photographic 
Examiners .  

T h e  ju ry  returned a special verdict i n  which it found, i n  substance, 
t h a t  on 25 June ,  1948, i n  Raleigh, N o r t h  Carolina, a c i ty  hav ing  a popu- 
l a t ion  i n  excess of twenty-five hundred, the  defendant took and  produced 
photographs and  sold the  same a t  un i t  prices exceeding ten cents p e r  
picture without  being licensed t o  practice photography i n  N o r t h  Carol ina 
by the  S t a t e  Board  of Photographic Examiners. 

The court  adjudged upon the  special verdict t h a t  the  defendant w a s  
g u i l t y  "under a n d  according t o  t h e  ru l ing  made  by  the  Supreme Cour t  i n  
t h e  case of State v. N. L. Lawrence reported i n  Volume 213 a t  page 674 
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of the N. C. reports," ordered that a verdict of guilty as charged be 
entered against the defendant, and gave judgment that the defendant pay 
a fine of $50.00 and the costs. The defendant excepted to the rulings of 
the court and appealed from the judgment against him. 

Attorney-General McMullan and Assistant Attorneys-General Brufon ,  
Rhodes, and ,bloody, and E. M. Xfanley and SVomble, Carlyle, Martin d2 
Sandridge for the State. 

Douglass R. McMillan, Thomas  A .  Banks,  and Deal R. Hutchins for the 
defendant, appellant. 

ERVIN, J. Chapter 92 of the General Statutes had its origin in Chap- 
ter 155 of the Public L a w  of 1935, and was enacted to control or regulate 
the practice of photography, which is defined to be "the profession or 
occupation of taking or producing photographs or any part thereof for 
hire." G.S. 92-1. I t  establishes a State Board of Photographic Exam- 
iners consisting of five members designated b~ the Governor, "all of whom 
shall be residents of the State of North Carolina and shall h a w  had not 
less than five years experience as professional photographers." G.S. 92-2. 
The statute prohibits the practice of photography by persons who have 
not been licensed by the Board of Photographic Examiners. G.S. 92-20. 
Any person engaging in the practice of photography without-being so 
licensed is guilty of a misdemeanor. G.S. 92-24. The Board issues a 
license upon application and without examination to every photographer 
who was contilluously engaged in the practice of photography in North 
Carolina for one year next preceding the passage of the act. G.S. 92-18. 
Any other person desiring to practice photography must undergo an 
examination by the Board and qualify thereon "as to competency, ability, 
and integrity." G.S. 92-10. The statute prescribes that "Prior to any 
applicant being admitted to an examination or licensed, said Board shall 
have the power to require proof as to the technical qualifications, business 
record and moral character of such applicant, and if an applicant shall 
fail to satisfy the Board in any or all of these respects, the Board may 
decline to admit said applicant to examination, or to issue license." G.S. 
92-11. The Board is given power upon notice and hearing to revoke any 
license granted by it to any photographer "found by the Board to be 
guilty of fraud or unethical practices or of wilful misrepresentation, or 
found guilty under the laws of the State of North Carolina of any crime 
involving moral turpitude." G.S. 92-23. The Board is authorized to 
adopt and enforce all rules and orders necessary to carry out the provi- 
sions of the chapter. G.S. 92-7. I t  is directed to collect specified exami- 
nation fees from applicants and specified annual license fees from prac- 
ticing photographers, and to use the same to defray the expenses of 
administering the  la^^. G.S. 92-13, 92-14, 92-19, 92-27. 
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The exceptive assignments of error of the accused challenge the validity 
of his trial, conviction, and sentence upon the specific ground that the 
Legislature transgressed designated provisions of the organic law of the 
State when it adopted Chapter 92 of the General Statutes. 

I t  is plain that the of the defendant cannot be sustained with- 
out overruling S. v. Lawrence, 213 N.  C. 674, 197 S. E. 586, 116 A. L. R. 
1366, where a divided Court adjudged this statute to be constitutional. 
Consequently, the accused is met at  the threshold of the case by the 
assertion of the State that the only question raised by the appeal has 
heretofore been deliberately examined and decided and ought to be deemed 
as settled and closed to further argument. - 

At first blush, this suggestion appears to have much force. I n  adjudi- 
cating a case, a court is not concerned with what the law ought to be, but 
its function is to declare what the law is. Moreover, the law must be 
characterized by stability if men are to resort to it for rules of conduct. 
These considerations have brought forth the salutary doctrine of stare 
decisis which proclaims, in effect, that where a principle of law has 
become settled by a series of decisions, it is binding on the courts and 
should be followed in similar cases. 8 .  1) .  Dixon, 215 N .  C.  161, 1 S. E. 
(2 )  521; Spitzer v. Comrs., 188 N.  C.  30, 123 S. E. 636; Williamson v. 
Rabon, 177 N. C.  302, 98 S. E. 830; Hill v. R. R., 143 N .  C .  539, 55 S. E. 
854, 9 L. R. A. (N. 8.) 606. 

But the case at  bar does not call the rule of stare decisis in its true sense 
into play. Here, no series of decisions exists. Spitzer v. Comrs., supra. 
We are confronted by a single case which is much weakened as an authori- - 
tative precedent by a dissenting opinion "of acknowledged power and 
force of reason." Collie v. Commissioners, 145 N. C. 170, 59 S. E. 44. 
Indeed, S. c. Lawrence, supra, appears to be irreconcilable with the subse- 
quent well considered holding in S. v. Harris, 216 N .  C. 746, 6 S. E .  (2) 
554, 128 A. L. R. 658. Besides, the doctrine of stare deckis will not be 
applied in any event to preserve and perpetuate error and grievous wrong. 
Spitzer 2.. Comrs., supra; Patterson v. McCormiclc, 177 N.  C.  448, 99 
S. E. 401. As was said in Spitzer v. Comrs., supra, "There is no virtue in 
sinning against light or in persisting in palpable error, for nothing is 
settled until it is settled right." 

Some observations of the Supreme Court of Pennsylvania seem spe- 
cially pertinent. "Where a question involving important public or 
private rights extending through all coming time' has been passed on on a 
single occasion, and the decision can in no just sense be said to have been 
acquiesced in, it is not only the right but the duty of the courts, when 
properly called on, to reexamine the questions involved and again subject 
them to judicial scrutiny." Commonwealth ex. rel. Margiotti v. Lazu- 
rence, 326 Pa. 526, 193 A. 46. 
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I t  is noteworthy that S. v. Lawrence, supra, stands alone, and is con- 
trary to the conclusion reached by the courts of last resort in the other 
seven jurisdictions which have had occasion to pass upon the constitu- 
tionality of practically identical statutes professing to regulate the prac- 
tice of photography through the agency of examining boards. Buehman 
v. Bechtel, 57 Ariz. 363, 114 P. (2) 227, 134 A. L. R. 1374; Sullivan v. 
DeCerb, 156 Fla. 496, 23 So. (2) 571; Bramley v. Shte,  187 Ga. 826, 
2 S. E .  (2) 647; Territory v. liraft, 33 Haw. 397; State v. Cromwell, 
72 N. D. 565, 9 N. W. (2) 914; Wright v. Wiles, 173 Tenn. 334, 117 
S. E. (2) 736, 119 A. L. R. 456; Moore v. Sutton, 185 Va. 481, 39 S. E. 
(2) 348. The Arizona, Florida, Georgia, North Dakota, and Virginia 
decisions were handed down after the Lawrence case. 

During the past 172 years, the organic law of this State has contained 
the solemn warning that "a frequent recurrence to fundamental principles 
is absolutely necessary to preserve the blessings of liberty." Const., 1776, 
Declaration of Rights, Art. X X I  ; Const., 1868, Art. I, section 29. When 
the representatives of the people of North Carolina assembled in Congress 
at  Halifax on 12 November, 1776, for the express purpose of framing a 
Constitution, they possessed an acute awareness of the long and bitter 
struggle of the English speaking race for some substantial measure of 
dignity and freedom for the individual. They loved liberty and loathed 
tyranny, and were convinced that government itself must be compelled 
to respect the inherent rights of the individual if freedom is to be pre- 
served and oppression is to be prevented. I n  consequence, they inserted 
in the basic law a declaration of rights designed chiefly to protect the 
individual from the State. When it rewrote the fundamental law, the 
Convention of 1868 retained these provisions and incorporated them and 
certain other guaranties of personal liberty in the First Brticle of the 
present State Constitution, which like its counterpart in the Constitution 
of 1776 is designated a "Declaration of Rights." 

This appeal presents the question of whether the statute under attack 
is void for repugnancy to the constitutional guaranties now appearing in 
Article I, sections 1, 17, and 31 of the Constitution. 

Article I, section 1, was placed in the Constitution by the Convention 
of 1868, and declares "that we hold i t  to be self-evident that all men are 
created equal; that they are endowed by their Creator with certain 
unalienable rights; that among these are life, liberty, the enjoyment of 
the fruits of their own labor, and the pursuit of happiness." I n  drafting 
this section, the Convention borrowed certain phraseology from the 
Declaration of Independence, changed the words '(these truths" therein 
appearing to :it," and made the interpolation "the enjoyment of the fruits 
of their own labor." 

Article I, section 17, was copied in substance from Magna Charta by 
the framers of the Constitution of 1776, and prescribes that "no person 



N. C.] FALL TERM, 1948. 769 

ought to be taken, imprisoned, or disseized of his freehold, liberties or 
privileges, or outlawed or exiled, or in any manner deprived of his life, 
liberty or property, but by the law of the land.'' The term "law of the 
land" is synonymous with "due process of law," a phrase appearing in the 
Federal Constitution and the organic law of many states. Yancey v. 
Highway Commission, 222 N.  C. 106, 22 S. E. (2) 256; Plott v. Fergu- 
son, 202 N. C. 446, 163 S. E. 688; Yarborough v. Park Commission, 196 
N. C. 284,145 S. E. 563 ; Gunter v. Sanford, 186 N. C. 452,120 S. E. 41 ; 
Parish v. Cedar Co., 133 N .  C. 478,45 S. E. 768, 98 Am. S. R. 718. 

These fundamental guaranties are very broad in scope, and are in- 
tended to secure to each person subject to the jurisdiction of the State 
extensive individual rights, including that of personal liberty. The term 
"liberty," as used in these constitutional provisions, does not consist 
simply of the right to be free from arbitrary physical restraint or servi- 
tude, but is "deemed to embrace the right of man to be free in the enjoy- 
ment of the faculties with which he has been endowed by his Creator, 
subject only to such restraints as are necessary for the common welfare. 
. . . I t  includes the right of the citizen to be free to use his faculties in  
all lawful ways ; to live and work where he will ; to earn his livelihood by 
any lawful calling; to pursue any livelihood or vocation, and for that 
purpose to enter into all contracts which may be proper, necessary, and 
essential to his carrying out these purposes to a successful conclusion." 
11 Am. Jur., Constitutional Law, section 329. See, also, in this connec- 
tion: Allgeyer v. Louisiana, 165 U .  S ,  578, 41 L. Ed. 832,17 S. Ct. 427; 
S. v. Moore, 113 N .  C. 697, 18 S. E. 342, 22 L. R. A. 472. 

Undoubtedly, the State possesses the police power in its capacity as a 
sovereign, and in the exercise thereof, the Legislature may enact laws, 
within constitutional limits, to protect or promote the health, morals, 
order, safety, and general welfare of society. Clinton v. Ross, 226 N .  C.  
682, 40 S. E. (2)  593; Brewer v. VaZk, 204 N.  C. 186, 167 S. E. 638, 
87 A. L. R. 237; Elizabeth C i t y  v. Aydlett,  201 N. C. 602, 161 S. E. 78; 
Wake  Forest v. ~Medlin, 199 N. C. 83, 154 S. E. 29; 8, v. Lockey, 198 
X. C.  551, 152 S. E. 693; Xanitary District v. Prudden, 195 N.  C. 722, 
143 S. E. 530. 

S n  exertion of the police power inevitably results in a limitation of 
personal liberty, and legislation in this field "is justified only on the 
theory that the social interest is paramount." S. v. Mitchell, 217 N.  C. 
244, 7 S. E. (2) 567. I n  exercising this power, the Legislature must have 
in  view the good of the citizens as a whole rather than the interests of a 
particular class. 11 Am. Jur., Constitutional Law, section 274. I f  a 
statute is to be sustained as a legitimate exercise of the police power, i t  
must have a rational, real, or substantial relation to the public health, 
morals, order, or safety, or the general welfare. I n  brief, i t  must be 
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reasonably necessary to promote the accomplishment of a public good, or 
to prevent the infliction of a public harm. Skinner v. Thomas, 171 N. C. 
98, 87 S. E .  976, L. R. A. 1916 E, 338; Glenn v. Erpress Co., 170 N .  C. 
286, 87 S. E. 136. 

I n  consequence, a statute which prevents any person from engaging in 
any legitimate business, occupation, or trade cannot be sustained as a 
valid exercise of the police power unless the promotion or protection of 
the public health, morals, order, or safety, or the general welfare makes 
it reasonably necessary. Where the practice of a profession or calling 
requires special knowledge or skill and intimately affects the public 
health, morals, order, or safety, or the general welfare, the Legislature 
may prescribe reasonable qualifications for persons desiring to pursue 
such profession or calling, and require them to demonstrate their posses- 
sion of such qualifications by an examination on the subjects with which 
such profession or calling has to deal as a condition precedent to the 
righi to follow such profession or calling. S. v. Van Doran, 109 N.  C .  
864, 14 S. E .  32; S. v. Call, 121 N.  C .  643, 28 S. E. 517; S. v. McKnight, 
131 N .  C .  717,42 S. E .  580, 59 L. R. A. 187; In re Applicants forficense, 
143 N .  C. 1, 55 S. E. 635, 10 L. R. A. (N. S.) 288, 10 Ann. Gas. 187; 
S. u. Hicks, 143 N.  C. 689, 57 S. E .  441; St. George v. Elardie, 147 N. C. 
88, 60 S. E. 920; ,411en v. Carr, 210 N .  C.  513,187 S. E. 809; 16 C. J. S., 
Constitutional Law, section 669 ; 11  Am. Jur., Constitutional Law, sec- 
tion 275. But it is otherwise with respect to the ordinary lawful and 
innocuous occupations of life. They must be open to all alike upon the 
same terms. While it may adopt such regulations relating thereto as are 
reasonably necessary to promote the accomplishment of a public good or 
to prevent the infliction of a public harm, the Legislature can neither 
deny nor unreasonably curtail the common right secured to all men by 
Sections 1 and 17 of Article I of the State Constitution to maintain them- 
selves and their families by the pursuit of the usual legitimate and harm- 
less occupations of life. S.  v. Ifarris, supra. 

Photography is an honored calling which contributes much satisfaction 
to living. Like all honest work, i t  is ennobling. I n  the economy of 
nature, toil is necessary to support human life, and essential to develop 
the human spirit. The great sculptor, Michelangelo, spoke a profound 
truth applicable to all mankind in uttering the cryptic phrase, "It is only 
well with me when I have a chisel in my hand." 

When all is said, photography is one of the many usual legitimate and 
innocuous vocations by which men earn their daily bread. I t  is, in 
essence, a private business unaffected in a legal sense with any public 
interest. 

The arguments advanced to sustain the statute in question as a valid 
exercise of the police power are without convincing force for reasons so 
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ably stated in the dissenting.opinion in S. 1 1 .  Lawrence, supra, and in the 
majority opinion in S. v. Harris, supra. While there may be some fire 
risk incident to the practice of photography on account of combustible 
materials employed, such hazard is certainly no greater than that insepar- 
able from the things utilized daily in  the home and in scores of other 
vocations. Any danger incidental to the practice of photography may 
threaten injury to the individual practitioner, but it does not imperil the 
uublic safety. 

I t  is undoubtedly true that the photographer must possess skill. But 
so must the actor, the baker, the bookbinder, the bookkeeper, the carpen- 
ter, the cook, the editor, the farmer, the goldsmith, the horseshoer, the 
horticulturist, the jeweler, the machinist, the mechanic, the musician, the 
painter, the paper-hanger, the plasterer, the printer, the reporter, the 
silversmith, the stonecutter, the storekeeper, the tailor, the watchmaker, 
the wheelwright, the woodcarver, and every other person successfully 
engaged in a definitely specialized occupation, be i t  called a trade, a 
business, an art, or a profession. Yet, who would maintain that the 
Legislature would promote the general welfare by requiring a mental and 
moral examination preliminary to permitting individuals to engage in 
these vocations merely because they involve knowledge and skill 1 

I t  is urged, finally, that restricting the practice of photography to those 
whose competency and integrity is certified by a hoard of professional 
photographers will accomplish a public good because unskilled photogra- 
phers may impose inferior pictures upon their customers, and dishonest 
photographers may practice fraud upon those who deal with them. The 
initial defect in this argument is that i t  runs counter to the economic 
philosophy generally accepted in this country that ordinarily the public 
is best served bv the free comuetition of free men in  a free market. To 
be sure, a dishonest photographer may defraud those with whom he 
deals. So may a dishonest person in any other calling. Indeed, fraud 
has been practiced on occasion in all relations of life since the serpent 
invaded Eden and misrepresented the qualities of the forbidden fruit to 
the woman. Under this statute, the Board of Photographic Examiners - A 

may refuse to license any applicant who fails to satisfy the Board as to 
his moral character, and may revoke the license of any licensed photog- 
rapher whose practice may offend the undefined ethical standards of the 
Board. G.S. 92-11, 92-23. We concur in what the Court of Appeals of 

A A 

Kentucky said in a somewhat similar case: "In our opinion, the right 
to earn one's daily bread cannot be made to hang on so narrow a thread. 
Broad as is the nolice mower. its limit is exceeded when the State under- 
takes to require moral qualifications of one who wishes to engage or 
continue in a business which, as usually conducted, is no more dangerous 
to the public than any other ordinary occupation of life." Rawles v. 
Jenkins, 212 Ky. 287, 279 S. W. 350. 
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When Chapter 92 of the General Statutes is laid alongside the relevant 
legal authorities and principles, it is plain that it is not a valid exercise 
of the police power of the State, and that it violates the constitutional 
guaranties securing to all men the right to "liberty, the enjoyment of the 
fruits of their own labor, and the pursuit of happiness" and providing 
that no person is to be deprived of "liberty or property, but by the law 
of the land." I t  unreasonably obstructs the common right of all men to 
choose and follow one of the ordinary lawful and harmless occupations 
of life as a means of livelihood, and bears no rational, real, or substantial 
relation to the public health, morals, order, or safety, or the general wel- 
fare. Instead, it is addressed to the interests of a particular class rather 
than the good of society as a whole, and tends to promote a monopoly in 
what is essentially a private business. I n  so doing, it offends the addi- . - 

tional constitutional guaranty that '(Monopolies arecontrary to the genius 
of a free state and ought not to be allowed." Const. 1776, Declaration of 
Rights, Art. X X I I I ;  Const. 1868, Art. I, section 31. 

For the reasons given, Chapter 92 of the General Statutes is adjudged 
void for repugnancy to Article I, sections 1, 17, and 31 of the State Con- 
stitution, and the decision in S. v. Lawrence, supra, to the contrary is 
overruled. I t  follows that there was error in holding the defendant " 
guilty. The special verdict required that a verdict of not guilty be 
entered and the accused discharged. Hence, the judgment rendered 
below is 

Reversed. 

STACY, C. J., dissenting: The present decision overrules S. v. Law- 
rence, 213 N .  C. 674, 197 S. E. 586, 116 A. L. R. 1366 (writ of certiorari 
denied, 305 U. S. 638, 83 L. Ed. 411), and renders the subject enactment 
void. I dissent. The statute and the applicable constitutional provisions 
are the same today as they were in 1938. Nothing was overlooked at that 
time. The wisdom or impolicy of the legislation is not the test of its 
validity. 

Fraud and deceit in the use and practice of photography, which the 
General Assembly has sought to prevent in the public interest because of 
its frequency, or the difficulty experienced by individuals in circumvent- 
ing it, may no longer be dealt with in the manner here challenged, but i t  
is to be redressed, if at all, after the event by the injured persons or the 
law enforcement officers. The majority opinion so declares. 

The police power of the State is not limited to regulations necessary for 
the preservation of good order or the public health and safety. The pre- 
vention of fraud and deceit, cheating, unfair competition, and imposition 
is equally within the power. S. v. Call, 121 N. C.  643, 28 S. E. 517; 
Merrick v. Hulsey & Co., 242 U. S. 568, 61 L. Ed. 498; Hall v. Geiger- 
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Jones C'o., 242 U. S. 539, 61 L. Ed. 480; Baccus v. Louisiana, 232 U. S. 
334, 58 L. Ed. 627; Lawton v. Steele, 152 U. S. 133, 38 L. Ed. 1076; 
Dent v. West Virginia, 129 U. S. 114, 32 L. Ed. 626; Shea v. Olson, 185 
Wash. 143, 53 P. (2)  615, 186 Wash. 700, 59 P. (2) 1183, 111 A. L. R. 
998. I n  Beer Go. v. Massachusetts, 97 U. S. 32, i t  is laconically stated: 
"All rights are held subject to the police power of the State." While this 
generalization may appear somewhat tolerant, still the subject statute, i t  
seems to me, is within the power of the General Assembly. At least i t  is 
not clearly dehors the power. 

The legislative bodies are as much the guardians of the liberties of the 
people as are the courts, and every presumption is to be indulged in favor 
of their enactments. S. v. Lueders, 214 N. C. 558, 200 S. E. 22; 8. v. 
Revis, 193 N. C. 192, 136 S. E. 346. As said by Mr. Justice Holmes in 
Tyson v. Bnnfon, 273 U. S. 418,71 L. Ed. 718, "I think the proper course 
is to recognize that a state legislature can do whatever i t  sees fit to do 
unless i t  is restrained by some express prohibition in the Constitution of 
the United States or of the state, and that courts should be careful not to 
extend such prohibitions beyond their obvious meaning by reading into 
them conceptions of public policy that the particular court may happen 
to entertain." Indeed, a majority of this particular Court presently 
entertains a different conception of these prohibitions from what a ma- 
jority did eleven years ago. The arguments, pro and con, were the same 
then as they are now. The later out-of-State decisions are neither con- 
trolling nor convincing. They shed no new light on the subject. Neither 
the constitutional prohibitions nor the legislative enactment should be 
made to bend to the Court's inconstant economic views or ~redilections. 
McLenn 11. Arkansas, 211 U. S. 539, 53 L. Ed. 315. 

WIKBORKE, J., concurs in dissent. 

MRS. META L. HUGHES, ADMINISTRATRIX OF THE ESTATE OF DARRELL C. 
HUGHES, v. L. C. THAYER. 

(Filed 4 February, 1949.) 
1. Trial § 2%- 

On motion to nonsuit, plaintiff's evidence will be taken as true and the 
plaintiff given the benefit of every fair inference which can be reasonably 
drawn therefrom in his favor. 

2. Automobiles 8 lW- 
A motorist is under duty to exercise due care to avoid injuring children 

whom he may see, or by the exercise of reasonable care should see, on or 
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near the highway, taking into account the fact that a child of tender years 
may attempt to cross in front of an approaching automobile unmindful of 
impending danger. 

3. Automobiles § 18h ( 2 ) ,  18h (3)  : Segligence § 1SEvidence  held for 
jury on issues of negligence and contrihntorg negligence in this action 
to recover for fatal injury of child on highway. 

The evidence tended to show that a school bus and two following cars 
stopped on the right side of the highway, that two children alighted, one 
of whom ran immediately in front of the bus across the highway, and the 
other, a boy eight years old, waited until the three vehicles Irere in  motion 
and crossed the highway after the thircl vehicle had passed, and was struck 
by defendant's truck operated by defendant's agent which was trareling in 
the opposite direction about thirty miles per hour, and which failed to give 
any warning of its approach and failed to reduce speed prior to the colli- 
sion. IIeld: Although the ericlence fails to s h o ~  a aviolation of the letter 
of G.S. 20-217, since the school bus was in motion and its stop signal had 
been withdrawn prior to the impact, the evidence is sufficient to be sub- 
mitted to the jury upon the issues of the negligence of tCe d r i ~ e r  of the 
truck and the contributory negligence of the child. 

APPEAL by defendant from Bobbitf,  J., and a jury, a t  the August Term, 
1948, of the High Point  Division of the Superior Court of GUILFORD. 

The plaintiff, Mrs. Meta L. Hughes, administratrix, sued the defend- 
ant, L. C. Thayer, under G.S. 28-173, for damages for the death of her 
intestate, Darrell C. Hughes, upon a complaint alleging that such death 
mas proximately caused by the negligence of the defendant's employee, 
Lloyd Vinson Pearce, while operating the defendant's motor truck in 
behalf of the defendant. The defendant conceded his ownership of the 
truck and the agency of Pearce for him. H e  also admitted that the plain- 
tiff's intestate met death as a result of a collision between himself and the 
truck while the truck was being driren by Pearce "in and about the busi- 
ness of the said defendant a n d k i t h i n  the scope and authority of the said 
Lloyd Vinson Pearce as the agent and employee of the defendant." The 
defendant denied. however. that  the ulaintiff's intestate had suffered death 
on account of negligence on the part  of Pearce, and pleaded contributory 
negligence on the part  of the deceasd as an  affirmative defense. 

The  defendant offered no evidence. When viewed in the light most 
favorable to  her, the plaintiff's testimony presented the tragedy set forth 
below. 

On the early afternoon of 14 November, 1947, Darrell C. Hughes, a 
small boy eight years of age, was returning to his home after a day in 
school. H e  was traveling with other school children on a school bus which 
was proceeding northward along a public road known as Centennial 
Avenue Extension near the city limit of High Point. After displaying 
its regulation "Stop Signal" to notify approaching motorists that it was 
stopping to discharge passengers, the school bus came to a standstill facing 
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in a northerly direction on the east half of the paved portion of the road 
approximately opposite the home of the plaintiff's intestate located on the 
west side of the road. The drivers of two automobiles following in the 
track of the school bus thereupon brought their vehicles to full stops on 
the road to the rear of the bus. At this point, Centennial Avenue Exten- 
sion runs north and south, consists of a paved roadway twenty-one feet 
in width with dirt shoulders six feet wide on each side, and extends a 
distance of more than nine hundred feet to the north in a straight line. 

After the school bus had stopped, the plaintiff's intestate and another 
schoolboy of approximately the same age descended from the right-hand 
front side of the bus to the dirt shoulder east of the paved roadway. The 
other boy immediately passed in front of the stationary bus to the west 
side of the road, but the plaintiff's intestate waited until the ('Stop 
Signal" of the bus had been withdrawn and the bus and the two automo- 
biles behind it had begun to move northward. 

As the second trailing automobile cleared the roadway before him, 
plaintiff's intestate undertook to walk directly across the road towards 
his home "with his hands in his pockets," when he was struck by the front 
part of the southbound truck of the defendant and knocked to the pave- 
ment, suffering practically instantaneous death. The collision occurred 
"in the middle of the highway," and the truck proceeded at least one 
hundred and twelve feet beyond the place of impact before stopping. 
Prior to the accident, the driver of the truck traveled southward along 
Centennial Avenue Extension, which was straight for at least nine hun- 
dred feet. As he approached ('the school bus and those two cars that 
stopped behind it," there was "no obstruction or anything to prevent" him 
from observing the character and function of the bus, and the other 
attending conditions. H e  was driving at a speed estimated by witnesses 
a t  thirty miles per hour, and failed to give any warning of the approach 
of the truck by horn or other signal, and failed to reduce the speed of the 
truck prior to the collision. 

Issues of negligence, contributory negligence, and damages were an- 
swered by the jury in favor of the  lai in tiff; the court rendered judgment 
thereon for the plaintiff and against the defendant; and the defendant 
appealed, assigning as errors the refusal of his motion for involuntary 
judgment of nonsuit and excerpts from the charge. 

Y o r k ,  D i c k s o n  & i l forgam for p laint i f f ,  appellee. 
Gold ,  M c A n a l l y  & Gold for de fendan t ,  appel lant .  

ERVIN, J. The defendant puts his chief emphasis on this appeal on 
his exception to the refusal of his motion for judgment of involuntary 
nonsuit under G.S. 1-183. R e  asserts the motion ought to have been 
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allowed either on the ground that there was no sufficient evidence of 
actionable negligence on the part of the driver of his truck, or on the 
ground that the plaintiff's intestate was guilty of contributory negligence 
as a matter of law. 

I n  passing upon a motion for a compulsory nonsuit under the statute, 
the court must assume the evidence in behalf of the plaintiff to be true 
and must extend to the plaintiff the benefit of every fair inference which 
can be reasonably drawn therefrom by the jury in favor of the plaintiff. 
Swink  v. Horn, 226 N.  C. 713, 40 S. E. (2) 353 ; Buckner v. Wheeldon, 
225 N. C. 62, 33 S. E. (2)  480; d t k i n s  v. Transportation Co., 224 N. C. 
688, 32 S. E. (2) 209. We must measure the evidence by this criterion. 

The law imposes upon a motorist the duty to exercise due care to avoid 
injuring children whom he may see, or by the exertion of reasonable care 
should see, on or near the highway. Sparks v. Willis, 228 N .  C. 25, 44 
S. E. (2) 343; Moore v. Powell, 205 N. C. 636, 172 S. E. 327; Goss v. 
Williams, 196 N. C.  213, 145 S. E. 169; 8. v. Gray, 180 N. C. 697, 104 
S. E .  647. I n  so doing, he must recognize that children have less discre- 
tion and capacity to shun danger than adults, and are entitled to a care 
proportionate to their inability to foresee and avoid peril. Yokeley v. 
Kearns, 223 N. C.  196, 25 S. E. (2) 602. Due care may require a motor- 
ist in a particular situation to anticipate that a child of tender years, 
whom he sees on or near the highway, will attempt to cross in front of his 
approaching automobile unmindful of the attendant danger. Fox v. 
Barlow, 206 N. C. 66, 173 S. E. 43. 

The "Stop Signal" of the bus involved here had been withdrawn, and 
the bus itself had been put in motion just before the defendant's truck 
met the bus. I n  consequence, the testimony did not support a conclusion 
that the driver of the truck had violated the letter of the statute embodied 
in G.S. 20-217, which was enacted by the Legislature for the manifest 
purpose of saving children boarding or alighting from school busses from 
injury or death at  the hands of approaching motorists. 

But the evidence tends to show that the tragedy happened on the after- 
noon of a school day, and that the driver of the defendant's truck ap- 
proached the scene before the school bus was put into motion and in time 
to see it standing on the highway with its stop sign fully displayed. This 
constituted a danger signal, and was sufficient to give the driver of the 
truck notice that in all probability children were alighting from the bus 
and would be on or near the highway as he passed, and placed him under 
the legal duty of proceeding in such a manner and at  such a speed as were 
reasonably calculated to enable him to avoid striking any child who might 
attempt to cross the highway. 

Hence, the jury might reasonably have drawn these inferences from 
the evidence, namely : (1) That the driver of the defendant's approaching 
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truck saw, or by the exercise of due care should have seen, the plaintiff's 
intestate, a small boy. of tender years, alight from the school bus and take 
a position on the dirt shoulder east of the paved portion of the road; (2)  
that the driver of the truck anticipated, or by the exercise of reasonable 
care should have anticipated, that the  lai in tiff's intestate would under- 
take to cross to the west side df the road the instant the school bus and the 
automobiles following in its track cleared the pavement before him obliv- 
ious of the peril of the defendant's approaching truck; (3)  that notwith- 
standing such knowledge or means of knowledge, the driver of the defend- 
ant's truck met and passed the school bus and the trailing automobiles in 
a negligent manner in that he drove the truck at a speed greater than was 
reasonable and prudent under the conditions then existing, or in that he 
failed to keep a proper lookout, or in that he failed to have the truck 
under reasonable control, or in that he failed to give the intestate warning 
of the approach of the truck by sounding his horn when due care under 
the existing circumstances required such warning; and (4) that such 
negligence of the driver of the truck proximately caused the death of the 
intestate while he was attempting to cross to the west side of the road. 

z " 
Thus, the trial judge properly left to the decision of the jury the question 
of the actionable negligence of the operator of the defendant's truck. 
Mor,qan 1;. C'onch Co., 228 N. C. 280, 45 S. E. (2) 339; Smith v. Miller, 
209 N. C.  1'70, 183 S. E. 370. 

The same observation applies to the question of whether the plaintiff's 
intestate was guilty of contributory negligence. Under the pertinent 
decisions, this was a question of fact to be answered by the jury in the 
light of the intelligence, age, and capacity of the intestate. Morgan v. 
Coach C'o., supm; Xanheinz v. Tax i  Corp., 214 N. C. 689, 200 S. E. 382; 
Leach 21. Varlev, 211 N .  C. 207,189 S. E. 636. 

The charge is free from error. Indeed, the court declared and ex- - 
plained the law of the case with highly commendable accuracy and clarity. 

I n  closing, we deem i t  not amiss to quote these words of caution to -, 

motorists from a decision of the Supreme Court of Pennsylvania : "Chil- 
dren are capricious. They act heedlessly without giving the slightest 
warning of their intentions. They dart here and there with the exnber- 
ance of youth. No law or edict of court will stop them: we shall not 
attempt to do so, but rather warn those who may meet them to'be on the 
lookout.'' Ercrnk v. Cohen, 288 Pa. 221, 135 A. 624 

Because we find in lam no error, the judgn~ent of the Superior Court 
is affirmed. 

No error. 
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HAROLD MORSE v. R-4PHELIGS SHADE WALKER 
and 

MRS. FREDDIE MORSE v. RAPHELIUS SHADE WALKER 
and 

JUANITA NORSE, BY HER NEXT ~ I E N D ,  MRS. FREDDIE MORSE, v. 
RAPHELIUS SHBDE WALKER. 

(Filed 4 February, 1949.) 
1. Courts 5 15- 

The laws of the State of Virginia govern the right to recover for injuries 
sustained in an automobile accident occurring in that  State. 

2. Automobiles 5 19-Evidence held sufficient on  issue of negligence en- 
tit l ing paying passengers t o  recover from driver under  Virginia statute. 

Plaintiffs were passengers in defendant's automobile. Plaintiffs' evidence 
tended to show that  the car had a defective windshield wiper, that i t  was 
dark and rainy and that  defendant driver turned from the right-hand lane 
into the center lane of a three-lane highway in the State of Virginia and 
collided head on with a car which was being driven slowly in the opposite 
direction in the center lane with its lights burning. Defendant testified that 
he turned to the left to avoid a car which he thought was approaching in 
his lane. Held: The evidence is sufficient to be submitted to the jury on 
the issue of negligence, but is insufficient to establish gross negligence or 
willful and wanton disregard of the safety of plaintiffs which is prerequi- 
site to recovery under the Virginia statute if plaintiffs should he found 
to be gratuitous guests within the pnrview of that statute. Virginia Code, 
2154 (232).  

3. S a m e  
Evidence tending to show that plaintiff and defendant planned a trip in 

defendant's car for their mutual benefit and pleasure, that prior to the 
trip defendant stated he was financially unable to  make the trip and that 
thereupon plaintiff agreed to purchase all gas and oil necessary for the 
trip if he could take his wife and child with him on the trip, is he ld  suffi- 
cient to be submitted to the jury on the question of plaintiff's contractual 
obligation to purchase the gas and oil so a s  to constitute "payment for 
transportation," rendering plaintiff and his wife and child paying pas- 
sengers and not gratuitous gue-ts Tithin the meaning of the Virginia 
statute. 

4. Same- 

A passenger is a guest within the meaning of an automobile guest statute 
if the owner or possessor permits him to ride without remuneration or 
other benefit therefor, and the voluntary purchase of gas and oil by such 
passenger while on a trip does not alter such s fatus ,  but a passenger who 
enters into a contractual obligation to purchase gas and oil for the trip 
as  a condition or consideration therefor is not a gratuitous guest. 

DEVIN, J., concurring. 

SEAWELL and ERVIN, JJ., join in concurring opinion. 
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APPEAL by plaintiffs from Coggin, Special Judge, September Term, 
1948, of FORSYTH. 

Civil action for recovery of damages alleged to have been sustained by 
the respective plaintiffs as a result of the negligence of the defendant in 
the operation of his automobile i n  which the plaintiffs were passengers. 

The  three actions were consolidated for trial by consent of all parties. 
The plaintiffs allege in their respective complaints, that  Harold Morse, 

acting for himself and the other members of his family, contracted with 
the defendant to transport the plaintiffs from Winstoi2-Salem, N. C., to 
Elizabeth, X. J., and that  i t  was agreed that  Harold Morse should provide 
money for the purchase of all the gasoline and oil used on the trip, that  
the defendant would receive no con~pensation or profit out of the trip, 
i t  being understood and agreed that  the tr ip n-as for the mutual  pleasure 
and convenience of all concerned. 

The defendant denies these allegations and alleges that  solely as an 
accommodation to  the plaintiffs he offered to transport the plaintiffs from 
Winston-Salem, N. C., to New Jersey, over the week-end, without charge 
to the plaintiff, Harold Morse; that  the plaintiff, Harold Morse, volun- 
tari ly offered to pay for the gasoline and oil on the tr ip which was satis- 
factory to the defendant. 

The  plaintiff, Harold Morse, testified as follows: "I first talked with 
Walker a t  the Veterans' Club, on the night of 16  January,  about making 
the t r ip  to Elizabeth, ?S. J. . . . I had planned to go by train the next 
day. Four  or five of us got to talking about making trips, and I men- 
tioned I was going to New Jersey . . . the next evening, . . . and finally 
Raphelius Walker, Lindsay Walker and another fellow who I do not 
remember, and I, said the four of us would pay the expenses four ways. 
W e  planned to leave about 9 :00 o'clock the next morning . . . in Mr. 
Walker's car. We did not leave next morning because nobody came to the 
dairy to pick me up. . . . I waited a t  the dairy until noon. . . . Mr. 
Walker came to my  house about 2 :30 that afternoon and said he did not 
have the money to make the t r ip  and the other boys did not want to go, 
that  they had changed their minds, and he would not be able to go;  that  
he would like to make the trip, but he mould not be able to go. I told him 
I had the money, I would go the expenses for the gas and oil u p  there if 
he would take my  x i f e  and my other baby with us. Walker said 'Yes' and 
aqked me if it  n-ould he all right to take a friend of his with us, and I 
said 'Yes.' Walker then left and came back to my house about 3 :00 
o'clock with hiq friend, Louis Larimore." 

According to this plaintiff's further evidence, the plaintiffs and one 
other Vorse child, the defendant and Louis Larimore left Winston-Salem 
for  Elizabeth, X. J . ,  about 3 :00 p.m., on Saturday, 17 January ,  1948. 
Later  in the afternoon this plaintiff purchased gas and oil for the car. 
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I t  began to rain about 6 :00 o'clock and continued to rain until about 7 :30, 
when the collision occurred near South Hill, in the State of Virginia. 
The defendant was driving the car at the time of the collision. The high- 
way was three lanes wide, and the defendant was proceeding north at  a 
speed of approximately 45 miles per hour, when his car collided with a 
car driven by Charlie Whittle, a colored man, proceeding south on the 
highway. The plaintiffs were in the back seat of the car and did not see 
how the accident occurred. But this plaintiff testified the defendant told 
him afterwards : "He looked up and saw this car coming towards him in 
his lane, on the right-hand side of the road, and he cut his car to the left 
in order to avoid a head-on collision. Mr. Walker did tell me that he 
was going along on his right-hand side of the highway, in his right-hand 
lane, and that he looked up and saw the lights on this other car coming 
towards him, in his lane, and he cut to the left to avoid a head-on colli- 
sion." 

Charlie Whittle testified : "I was driving south on U. S. Highway 
No. 1. I was in the center lane. I had gotten in the center lane about 
75 yards or more back up the road toward the north. I was driving slow. 
. . . We were near the turn. . . . There were three cars that met me 
heading north and they went on by. Mr. Walker was the fourth car 
coming north. He  was about 20 yards behind the last car that passed on 
and I didn't know whether he was intending to pass the car or what but he 
pulled out from behind the other car as if he was coming towards me, 
I tried to miss him by cutting a little further to my left. The speed of 
my car was less than 15 miles an hour." According to this witness he 
pulled his car into the center lane for the purpose of making a left turn 
into a dirt road which he was nearing but had not reached at the time 
of the collision. The defendant's car collided with the right front end of 
the car driven by Whittle. 

The plaintiffs also offered evidence tending to show that the windshield 
wiper on the defendant's car was not working properly and they had 
requested him to get it fixed, but he neglected to do so. 

At  the close of plaintiffs' evidence the defendant moved for judgment 
as of nonsuit in each action, and the motion was granted. 

Plaintiffs appeal and assign error. 

Eugene H. Phillips for plaintiff$. 
Womble, Carlyle, Martin & Sandridge for defendant. 

DENNY, J. The plaintiffs having sustained their injuries in the State 
of Virginia, their right to recover therefor must be determined by the law 
of that jurisdiction. Wise v. Hollowell, 205 N.  C. 286, 171 S. E. 82; 
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Baird v. Baird, 223 N .  C.  730, 28 S. E. (2) 225 ; Harper v. Harper, and 
Wickharn v. Harper, 225 N.  C .  260, 34 S. E. (2), 185. 

The defendant contends that at the time the plaintiffs were injured 
they were his guests within the meaning of the Virginia guest statute, 
which reads as follows : "No person transported by the owner or operator 
of any motor vehicle as a guest without payment for such transportation 
and no personal representative of any such guest so transported, shall be 
entitled to recover damages against such owner or operator for death o r  
injuries to the person or property of such guest resulting from the opera- 
tion of such motor vehicle, unless such death or injury was caused or 
resulted from the gross negligence or willful and wanton disregard of the 
safety of the person or property of the person being so transported on the 
part of such owner or operator." Virginia Code of 1942, Section 2154 
(232). 

The plaintiffs contend, however, that when the defendant informed 
Harold Morse that he could not make the trip to New Jersey because he 
was without funds, and consented to go only after Harold Xorse agreed 
to purchase all the gas and oil to be used on the trip, they were not guest 
passengers within the purview of the Virginia statute. 

I n  our opinion, if t&e plaintiffs were not guest passengers within the 
purview of the Virginia statute, the evidence of negligence adduced in 
the trial below is sufficient to carry these cases to the jury, otherwise not. 
We do not think the evidence is sufficient to establish "gross negligence or 
willful and wanton disregard of the safety'' of these plaintiffs at  the time 
of their injury, which finding is a prerequisite to a recovery under the 
provisions of the Virginia statute. Hale v. Hale, 219 N.  C. 191, 13 S. E. 
(2)  221; Keen v. Harmon, 183 Va. 670, 33 S. E. (2)  197; W o o d m  v. 
Holland, 185 Va. 690, 40 S. E. (2)  169; Austin v. Austin, 186 Va. 382, 
43 S. E. (2 )  31; Hill v. Bradley, 186 Va. 394, 43 S. E. (2)  29; Reel v. 
Spencer, 187 Va. 530, 47 S. E. (2) 359; Xiller v. Ellis, 188 Va. 207, 49 
S. E. (2) 273. 

The authorities are not altogether in agreement as to what facts and 
circumstances are necessary to destroy the relationship of host and guest 
under the provisions of guest statutes, where the passenger is riding in an 
automobile or other motor vehicle by invitation or permission of the 
owner or possessor thereof. 

However, the weight of authority seems to be to the effect that where 
the owner of a vehicle insists upon or requests that a passenger obligate 
himself to share the expenses of a trip, and the passenger agrees to be so 
obligated, the agreement will constitute such a "payment for transporta- 
tion" as will defeat the relationship of host and guest. McMahon v. 
DeKrnay, 70 S .  D. 180, 16 N. W. (2) 308; Forfuna v. Sangster, 296 
N. Y .  923, 73 N. E. (2) 40; Miller v. Fairley, 141 Ohio St. 327, 48 N. E. 
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(2 )  217; 8p.renger v. Braker, 71 Ohio Ap. 349, 49 N. E. (2 )  958; Pence 
71. Berry, 13  Wash. (2 )  564, 125 P. (2 )  645; Teders c. Rofhermel, 105 
IMinn. 470, 286 N. W. 353; Xmifh c. Clute, 277 3. Y .  407, 14 N. E. ( 2 )  
455; Potter 1;. Juarez, 189 Wash. 476, 66 P. (2 )  290; Beer 21. Beer, 52 
Ohio d p .  276, 3 N. E. (2 )  702; Copp v. Vanhise (1914; C. C. A. 9th), 
119 F. (2)  691; Canzpbell v. Canzphell, 104 Vt. 468, 162 A. 379, 85 
A. L. R. 626; Kerstetter v. Elfman, 327 Pa .  17, 192 A. 663. 

We think the opinion in the case of Hale v. Hale, supra, supports this 
view. There Barnhill, J., speaking for the Court, said:  "The motorist 
who transports for pay or some other direct benefit is accountable as a t  
common lam, while the 'host' who transports his 'guest without payment 
for such transportation' is liable only for injuries caused by his gross 
negligence or willful or  wanton n~isconduct. The passenger is 'a guest 
without payment for such transportation' when there is no contractual 
relationship between the parties under which the passenger was obligated 
to pay for the transportation and there are no sufficient facts to show 
that  the transportation mas contractually for the mutual benefit of both 
the passenger and the operator. Xaster v. Horowitz, 262 N .  Y .  609, 
188 N. E. 86, 95 A. L. R. 1182. I t  does not include persons who are being 
transported for the mutual benefit of both the passenger and the operator 
or owner of the car. However, the extent and nature of the reciprocal 
advantages which will exclude the passenger are not unlimited but are 
confined to certain definite relations, such as Master and Servant, and to 
tangible benefits accruing from the transportation-as in saving time 
for which he, as master, pays-facilitation of a servant's work, or the like. 
Kruy v. Smith, 144 Atl. 304; Snlli7an v. Richcrrclson, 6 Pac.  ( 2 )  567; 
Crawford v. Foster, 293 Pac. 841 (Cal.) ; Master v. Horowitz, supra; 
C'haplow I.. Pozusner, 175 Atl. 470 (Conn.), 95 A. L. R. 1177." 

I n  the case of iYcXahon v. DeKraay, supra, which was an  action to 
recover for personal injuries sustained in Arkansas, the appeal presented 
the identical question now before us. The h k a n s a s  statute, like the 
Virginia statute, excluded recovery except for gross negligence when the 
guest was transported "without payment for such transportation." The 
Supreme Court of South Dakota said : "Reason, and these authorities, 
have induced the conclusion that  notwithstanding the fact that  a tr ip 
may have a social complexion, if the owner of the vehicle insists upon 
a prearrangement by which his passenger friend is obligated to share the 
expense, the provision thus made is for such a payment for the transpor- 
tation aq will defeat the relationship of host and guest under the Arkansas 
statute." 

I n  Snzifh T .  C l u t ~ ,  supra, the Court of Appeals of Nen- York, in con- 
sidering whether or not a statute of the State of Montana, permitting a 
guest to cue only for gross negligence, precluded the plaintiff from recov- 
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ery, notwithstanding the existence of an agreement which required the 
plaintiff to pay her pro rata part of the expenses on a tr ip to California, 
the Codrt said: "The question whether sharing expenses of an automo- 
bile t r ip  results in such benefit to the owner or operator as to take a 
passenger out of the purview of a guest statute has been before the courts 
i11 a number of cases. Where there is no fixed understanding or agree- 
ment for sharing expenses, but merely a likelihood or a general statement 
by the passenger that  he will pay his share, i t  is not sufficient . . ., and 
this court has so held. . . . On the other hand, where there is a definite 
agreement, as in the case at  bar, a number of states have permitted 
recovery for ordinary negligence, holding the passenger who contributed 
toward the expenses x7as not a guest within the purview of the statute." 
And the court held the plaintiff was not a guest within the purview of 
the lllontana statute. 

Likewise, the same court, in considering the Virginia statute in Fortuna 
v. Songster, supra, held that  the evidence in the case showed there was a 
fixed agreement between the passengers in the automobile involved and 
the owner and driver thereof, to pay a given proportion of the expenses of 
the t r ip  which took such passengers "out of the class of gratuitous guests 
within the meaning of the Virginia statute. Motor Vehicle Code of Vir- 
ginia, Sec. 2154, subsec. 232." 

The authorities seem to hold uniformly that the word "guest" within 
the meaning of the various automobile guest statutes, denotes one whom 
the owner or possessor of an  automobile or other vehicle permits or invites 
to ride with him without receiving any remuneration or other benefit 
therefor, except such slight benefits as may be classed as mere courtesies. 
These authorities also hold that  the voluntary offer or insistence of a 
guest to share the expenses of a n  automobile trip, or the voluntary pur- 
chase of gas and oil by such guest while on a trip, will not destroy the 
relationship of host and guest within the meaning or purview of automo- 
bile guest statutes. Such voluntary contributions to the expense of a n  
automobile trip, will not ordinarily be construed as compensation or pay- 
ment for transportation, but will be considered mere acts of courtesy. 
IIale  v. Hale,  supra; Fislce v. Willcie, 67 Cal. Ap. (2) 440, 154 P. (2)  
725; Uracly v. Harris ,  308 Mich. 234, 13 N. W. ( 2 )  273; XcDougald  v. 
Coney,  150 Fla. 748, 9 So. (2 )  187; Bushovse c. Brow,  297 Mich. 616, 
298 N. W. 303; SfcCozun 2). Xchrom, 130 Seb .  738, 298 R. W. 681; 
X a y e r  v. Pvryear  (1940 C. C. ,4. 4th))  115 F. (2 )  675; Stephen  v. 
Spatrlding, 32 Cal. d p p .  (2 )  326, 89 P. (2 )  683; Ell iot t  a. Benner,  146 
Kan. 827, 73 P. (2 )  1116; Vance  v. Grolze, 223 Iowa 1109, 274 N. W. 
902 ; Mnsfer  v. Horowitz ,  supra. 

Each case must be decided in the light of its own facts. Here the evi- 
dence tends to show that  the defendant was anxious to make this trip, but 
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was without sufficient funds to do so. Whether or not the plaintiff, 
Harold Morse, and the defendant entered into an agreement which obli- 
gated Morse to purchase the gas and oil to be consumed on the trip and 
such agreement was made a condition or consideration, without which 
the defendant would not have undertaken the trip, is a question for the 
jury. I f  such a contract was made, we think payment of the gas and oil 
bills would constitute "payment for transportation') within the purview 
of the Virginia guest statute. 

We deem i t  unnecessary to discuss and distinguish the additional 
authorities cited by the appellee. 

The motion for judgments as of nonsuit should have been overruled. 
Reversed. 

DEVIN, J., concurring : I concur in the well-considered opinion written 
for the Court by Justice Denny that the evidence shows the plaintiffs on 
this occasion were not "guests without payment" for the transportation, 
within the meaning of the Virginia statute, and that plaintiffs were 
entitled to go to the jury on the issue of ordinary negligence. 

However, while it thus becomes immaterial on this appeal, I desire to 
express my disagreement with the statement in the opinion that, in the 
absence of such showing as to the status of the plaintiffs in relation to the 
transportation, the evidence was insufficient to be submitted to the jury 
on t i e  question of gross negligence which, otherwise, would have been 
essential to the maintenance of plaintiffs' action. 

The plaintiffs' evidence tended to show that the plaintiffs were injured 
as result of a collision between the defendant's automobile in which plain- 
tiffs were riding, and an automobile driven by the witness Whittle. The 
collision occurred on the night of 17 January, 1948, on the North-South 
U. S. Highway No. 1 near South Hill, Virginia. At this place the high- 
way is surfaced ~ i t h ~ c o n c r e t e  30 feet wide divided by white lines into 
three traffic lanes, and is substantially level and straight. At the time i t  
was raining and had been for some time, and the windshield wiper on 
defendant's automobile was not working properly, blurring the driver's 
vision. Defendant's automobile was proceeding north on the east lane at  
a speed of 45 miles per hour, behind three other automobiles proceeding 
in the same direction. The automobile driven by Whittle was proceeding 
south in the center lane at  a speed of 10 to 15 miles per hour, with head- 
lights burning, and had been in that lane for 75 yards, Whittle intending 
to turn off to the left into a side road 33 yards south of the point where 
the collision occurred. The three automobiles in front of the defendant 
passed Whittle, and then suddenIy the defendant turned his automobile 
with unchecked speed to his left into the center lane and ran almost 
head-on into Whittle's car. This was done so quickly and when so close 



N. C.] FALL TERM, 1948. 785 

that Whittle had only time to "cut a little" to his left, and the right side 
of defendant's automobile struck the right front of Whittle's automobile. 
The Whittle car stopped on the highway about where i t  was struck, head- 
ing southwest, and the Walker car after the impact ran across and beyond 
the highway 60 feet and turned completely around heading south. Whittle 
testified, "I didn't know whether he (defendant) was intending to pass 
the other cars or what, but he pulled out from behind the other cars" into 
the center lane in front of witness' car and came "straight into me." 

The defendant did not testify and offered no evidence. The picture 
thus presented by plaintiffs' evidence when viewed in the light most favor- 
able for them shows the defendant under these circumstances of night, 
rain, wet pavement, and much traffic, with his vision obscured and blurred 
by rain on his windshield, driving at a speed of 45 miles an hour from 
the right-hand lane across the white line into the center lane in the face 
of a lighted oncoming automobile already in that lane (in violation of 
the Virginia statute), and driring "straight into" a head-on collision 
with it. . 

I n  my opinion this evidence would have been sufficient to have required 
submission of the question of gross negligence to the jury. According 
to the decisions of the Virginia Supreme Court which must be regarded 
here as authoritative in the interpretation of a Virginia statute, the dis- 
tinction between ordinary and gross negligence is one of the degree of 
inattention, both differing from willful and intentional wrong. Wright 
v. Osborne, 175 Va. 442, 9 S. E. (2) 452; Thornhill v. Thornhill, 172 
Va. 553, 2 S. E. (2) 318. "Whether the conduct of an automobile driven 
under given circumstances constitutes gross negligence is generally a 
question of fact for the jury." Smith v. Turner, 178 Va. 172, 16  S. E. 
(2 )  370. I n  that case the defendant drove his car at  excessive speed 
across the path of the oncoming Smith car and without seeing or heeding 
its approach. I t  was held the question of gross negligence should have 
been submitted to the jury, and nonsuit was reversed. 

I t  seems to be well settled that gross negligence is something more than 
simple or ordinary negligence and something less than willful, wanton 
and reckless conduct. I t  falls short of being such reckless disregard of 
probable consequences as is equivalent to a willful and intentional wrong. 
Thomas I * .  Snow, 162 Va. 654, 174 S. E. 837; Boggs v. Plybon, 157 Va. 
30, 160 S. E. 77, 80. "What might be deemed ordinary care in one case 
may under different surroundings and circumstances be gross negligence. 
The policy of the law has relegated the determination of such questions 
to the jury under proper instructions from the court." Grand Trunk Ry. 
Co. v. IZYS,  144 0. S. 408 (41;) ; Roggs c. Plybon, supra; Pool v. Kelly, 
173 S. E. 537 (541) ; Xal.iotta c. Aycock: 174 S. E. 831; Yonkers v. 
Will iam, 192 S .  E. 753: Fnrfow U. Fahnd, 214 X. C.  281 (287). The 
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reference in  Wise v. Hollowell, 205 N.  C. 286, to wanton or culpable 
negligence which was the issue submitted in that  case, does not affect the 
question of gross negligence under the present Virginia statute. 

What constitutes gross negligence under this statute, when considered 
in relation to the varying circumstances in  each case presented, has been 
discussed in numerous recent decisions by Virginia's highest court. These, 
I think, support the view I have here expressed as to the eridence in this 
case. XcCeehee v. PerZ;ins, 188 Va. 116, 49 S. E.  (2 )  304 (decided Sept. 
1948);  Crew v. Selson, 188 Va. 108, 49 S. E. (2 )  326 (decided Sept. 
1948) ; Nasters v. Cardi, 186 Va. 261, 42 S. E. (2)  203 ; Smith v. Turner, 
178 Va. 172, 16  S. E. (2 )  370. See also Pepper v. Norrill, 24 F. (2)  
320; Campbell G. Costilz, 293 Mass. 225. 

I concur in the view that  the evidence in the case a t  bar warrants its 
submission to the jury on the issue of ordinary negligence, but I venture 
to express the opinion that  the record here also affords evidence of gross 
negligence worthy of the consideration of the jury. 

As the case goes back for trial on all the evidence, in the erent defend- 
ant's evidence should throw a different light on the relatiomhip of the 
parties to  the transportation, the question of the degree of negligence 
necessary to be shown may become important. 

I am authorized to say that  Justice Seuzoell and Justice Ervin join in 
this opinion. 

C.  TT'. JITERS v. S. W. ALLSEROOK. 

(Filed 4 February, 1949.) 
1. Pleadings § 3a- 

The right to recoyer is determined by the allegations of the complaint. 

2. Contracts 5- 

Forbearance to exercise legal rights is sufficient consideration for a 
promise given to secure such forbearance eT7en though the forbearance is 
in respect to the liability of a third person rather than that of the promisor. 

3. Frauds, Statute of, 3 6 
The fact that the promise to answer for the debt or default of another 

is supported by consideration does not take such promiie out of the statute 
of frauds when the original obligation is not extinguiihed by the new 
promise and the consideration for the promise moves to the original debtor 
and not to the promisor. 

4. Same--Complaint held not to allege that consideration for promise 
moved to promisor and nonsuit was proper. 

The evidence was to the effect that a check given by an automobile 
retailer to plaintiff in payment of a car was returned unpaid, that plain- 
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tiff nen t  to the debtor's place of business and that defendant, who was the 
debtor'< Irrother, and who was handling the business during debtor's illness, 
told plaintiff to redeposit the check in about two weeks and that  if it were 
not then paid by the bank he would send plaintiff a cashier's check for  par t  
and a per,onal check for  the balance. I t  \17as alleged that  after the debtor's 
death the defendant and two others purchased the business, but i t  was not 
alleged that a t  the time of the promise clefendant contemplated purchasing 
the buiinecc: or any interest therein. Held: TJ7hile the e17idence is sufficient 
to juitifj  a findmg that defendant personally promised to pay the check 
if his brother's f~u ids  were insufficient, and plaintiff's forbearance to take 
anS a c t i o ~ ~  on the check for a period of two weeks &as  sufficient considera- 
tion for the promise, there is no allegation that the defendant made the 
promiie to obtain any personal advantage from such forbearance, and 
therefore the promlse comes within the statute of frauds, G.S. 22-1, and 
defendant'$ motion to nonsuit was properly allowed. 

5. Same- 
While the itatute of frauds does not apply to an oral promise to pay the 

debt of another out of moner o r  property which the debtor has placed in 
the hand5 of the promisor for the purpose of paying the debt, evidence 
tending to s h o ~  that the debtor entrusted certain funds to the promisor 
for the purpose of carrying on the debtor's business, without evidence that 
he entruited the funds for the specific purpose of paying debtor's debts, is 
insufficie!~t to bring the promise within this rule. 

APPEAL by plaintiff f r o m  E'drnundson, Special Judge, a t  Apr i l  Term, 
1945, of FOR~YTH. 

T h e  complaint s ta ted a cause of action against the  defendant f o r  breach 
of a contract to  p a y  the  plaintiff a check f o r  $4,175 originally issued t o  
plaintiff by a th i rd  person, J o e  dllsbrook, t rad ing  as "City A u t o  Service." 
T h e  a n s v e r  denied the  making  of the  contract, and  specifically pleaded the  
s tatute  of f r a l ~ d s  a s  contained i n  G.S. 22-1 as a defense. 

T o  sustain the complaint,  the  plaintiff presented testimony tending to  
establish the  matters  set out below. 

Before the erents  giving rise t o  this li t igation, the plaintiff, C. W. 
Xyers ,  a nholesaler of motor vehicles a t  Winston-Salem, N o r t h  Carolina, 
h a d  m a n y  business dealings with J o e  Allsbrook, v h o  retailed automobiles 
a n d  autornohile accessories and  supplies i n  Scotland Neck, S o r t h  Caro- 
lina, under  the assumed name of '(City Auto  Service." 

O n  26 Apri l ,  1937, the  plaintiff sold J o e  Allsbrook a Dodge f o r  $2,275 
a n d  a C'herrolet and  a F o r d  f o r  $4,175, t ak ing  therefor separate  checks 
f o r  such sums drawn by J o e  dl lsbrook i n  his t rade iianle of "City A u t o  
Sen-ice" on the B a n k  of H a l i f a x  a t  Scotland Neck. It was expressly 
agreed t h a t  the sale of t h e  Chevroiet and  F o r d  was a cash transaction, 
bu t  on 1 4  May. 1947, the  check for  $4,175 covering the sale prico of those 
ca rs  was returned to the  plaintiff "unpaid." About the same time, the  
plaintiff learned t h a t  the B a n k  of H a l i f a x  had declined to honor the check 
f o r  $2,275. 
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~ I Y E R S  'G. ALLSBROOK. 

On 16 May, 1947, plaintiff went to Scotland Neck '(to try to get either 
the money or the cars back." Upon arrival there, he ascertained that 
Joe Allsbrook was seriously ill in a hospital, and that his brother, S. W. 
Allsbrook, the defendant herein, was actively managing the business of 
"City Auto Service" for Joe Allsbrook "while he was away." 

The plaintiff did not find any of the vehicles he had sold to Joe 811s- 
brook. He  was informed by defendant, however, that "one of the cars 
had been sold a day or two before" and "the money was deposited in the 
bank." 

Defendant advised plaintiff that he "was looking after the business for 
his brother," who m;as in ('bad shape," and that he would pay the $2,275 
check immediately, if the plaintiff had i t  with him. The defendant 
offered to sell the plaintiff "tires or batteries or anything he had there to 
pay the $4,175 check that day," but the plaintiff did not avail himself 
of this proposition. 

Upon being apprised that the $2,275 check was in transit unpaid 
between the Bank of Halifax and the plaintiff's bank in Win.jton-Salem, 
the defendant told the plaintiff "to return such check and it would be 
paid" at  once. He  asked plaintiff to put the check for $1,175 "back in  
the bank in about two weeks" and assured plaintiff "that when the $4,175 
check came in . . . he'd pay all of it or he'd send plaintifl a cashier's 
check for part of it and a personal check wrote on the special account 
for the rest of it.'' The defendant showed the plaintiff a "bank statement, 
where he had about sixteen or seventeen thousand dollars a t  the time, but 
said that was on a special account." 

The defendant called the Bank of Halifax by telephone and told the 
officers of the bank in the presence of plaintiff to pay the $2,275 check 
immediately upon its return, and to pay the $4,175 check in full when it 
was again presented "if the money was in there to pay the whole check." 

The defendant told the plaintiff that he ((owned two or three good 
farms, and ten or twelve houses in Scotland Neck" and said: "Don't 
worry about that $4,175 check. I will personally see that that is paid." 

All communications and transactions between plaintiff and defendant 
were oral. 

The check for $2,275 was duly paid on its second presentation to the 
Bank of Halifax. Plaintiff held the $4,175 check for "ten days or two 
weeks and had it deposited again for collection." On 31 May, 1947, it 
was returned to plaintiff unpaid the second time. 

The drawer, Joe Allsbrook, died 6 June, 1947, and thereafter plaintiff 
filed a verified claim for the amount of the $4,175 check with the admin- 
istrator. But the plaintiff has "never received anything froin anybody 
on the check." Subsequent to the death of Joe Allsbrook, the defendant 
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and two other persons purchased from his administrator the business 
known as "City Auto Service." 

I n  addition to the evidence stated above, the plaintiff gave this testi- 
mony: "Mr. Allsbrook told me that he and his brother and some other 
gentlemen had signed a note for $25,000 at the bank." The record does 
not explain the relation of this particular evidence to the controversy. 
Counsel for plaintiff indulge in the speculation that it reveals the source 
of the "special account" mentioned at the trial. No reference is made to 
the note or to anything connected therewith in any of the pleadings. 

The legal battle between the parties on the trial was waged around the 
question as to the effect of the evidence, the defendant contending that in 
any event i t  was not sufficient, under the statute of frauds, to bind him. 
The court was of this view, and entered a compulsory judgment of nonsuit 
under G.S. 1-183 at the close of plaintiff's evidence. The plaintiff ex- 
cepted to this ruling, and appealed. 

Fel ix  L. Webs ter  and H.  Bryce Parker for plaintiff, appellant. 
Deal & Hutch ins ,  Weston P. Hatfield, and W a d e  31. Dickens for de- 

fendant ,  appellee. 

ERVIN, J. The defendant asserts that the nonsuit might well be sus- 
tained on the ground that the evidence shows that in his transactions with 
plaintiff he acted solely as agent for Joe Allsbrook, a disclosed principal; 
that any promise he may have made to plaintiff to pay the check for 
$4,175 was simply a promise to make payment of a debt of his principal 
out of assets of his principal subject to his control as agent; and that 
both he and the plaintiff understood that he did not undertake to assume 
any obligation of his principal as a personal liability. W a y  v. Ramsey,  
192 N.  C. 549, 135 S. E. 454; Davis a. Burne t t ,  49 N.  C. 71, 67 Am. Dec. 
263; 2llcCall v. Clayton,  44 K. C. 422; 111eadozus v. S m i t h ,  34 5. C. 18. 
To be sure, the testimony is susceptible of this construction. 

Interpreted most favorably for plaintiff, however, the evidence is suffi- 
cient to justify an alternatire finding by a jury that the defendant prom- 
ised to pay to plaintiff the pre-existing obligation of Joe Allsbrook to 
plaintiff evidenced by the $4,175 check in consideration of the plaintiff 
extending the time for the payn~ent of such obligation for "about two 
weeks" and refraining from taking legal action against Joe Allsbrook or 
his property upon such obligation during such period. But since the 
promise shown by this view of the testimony was made to plaintiff by 
defendant by word of mouth only, we are confronted on this appeal by the 
determinative question of whether the promise constituted "a special 
promise to answer the debt, default or miscarriage" of Joe Allsbrook 
under the section of the statute of frauds prescribing that "no action shall 
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be brought m-hereby . . . to charge any defendant upon a special promise 
to answer the debt, default or miscarriage of another person, unless the 
agreement upon which such action shall be brought, or some memorandum 
or note thereof, shall be in v~riting, and signed by the party charged there- 
with or some other person thereunto by him l a ~ ~ f u l l y  authorized." G.S. 
22-1. 

I n  our oninion. this auestion must be answered in the affirmative as a 
matter of law under the pleadings and the testimony. I t  is  t o  be noted 
that  the creation of the debt of Joe Allsbrook to plaintiff antedated the 
making of the promise of the defendant to plaintiff. Since there was 
neither allegation nor proof of any agreement that the debt was extin- 
guished by the promise, the liability of Joe  dllsbrook to the plaintiff 
remained. Indeed, the language used by the defendant to plaintiff clearly 
manifested that  the defendant had no intent to assume any independent 
duty  of payment niaking the debt his own irrespective of the liability of 
Joe Allsbrook. His  promise to the plaintiff mas, in effect, tha t  he would 
personally see that  the check in controversy was paid in the event the 
assets of Joe Allsbrook proved insufficient to satisfy it. Thus, he simply 
superadded his promise to the antecedent obligation of Joe  dllsbrook, 
rendering i t  collateral to  the same. 

I t  is elementary that  the plaintiff must recover, if he recovers a t  all, 
on the cause of action made out by his complaint. Bn~ron 2;. Cain, 216 
N .  C. 282,4 S. E. (2 )  618; ~1lcCollum v. Chisholm, 146 N .  C .  18, 59 S. E. 
160 ; Simpson z3. Simpson, 107 N .  C. 552, 1 2  S. E. 447 ; Willis 1;. Rmnch, 
94 X. C.  142 : Xelvin, v. Robinson, 42 N .  C. 80. The complaint contains 
no allegation to the effect that  the promise of the defendant was made for 
his own benefit or that  he had any personal, immediate, or pecuniary 
interest in the transaction. While i t  is alleged "that after the death of 
Joe  dllsbrook, the defendant and two other persons bought the business 
of Joe dllsbrook known as City Auto Service, and the defendant and the 
two other persons are continuing the operation of said business," it is 
nowhere suggestrd either in the pleadings or in the testimony that  the 
defendant ever contemplated purchasing the business or any interest 
therein a t  any time during the life of Joe Allsbrook. 

The only consideration for the oral promise of the defendant alleged 
in the complaint and shown by the evidence was the agreement and act of 
the plaintiff extending time for the payment of the check of Joe  Allsbrook 
for "about two weeks" and forbearing to take legal action against Joe 
dllsbrook or his property upon such check during that  period. 

Undoubtedly, a forbearance to exercise legal rights is a sufficient con- 
sideration for a promise made on account of it in the general law of 
contracts. Chemical Co. 1%.  llfcXnir, 139 N. C. 326, 51 S. E. 949; Lowe 
IJ. Wentlzerley, 20 K. C.  353. This is true even when the forbearance 
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is in respect to the liability of a third person rather than that of the 
promisor. Bank v. Bridgers, 98 N .  C. 67, 3 S. E .  826, 2 Am. S. R. 317. 

But the mere fact that there may be a new consideration for the oral 
promise of a defendant to pay the subsisting debt of another is not suffi- 
cient of itself to take the promise out of the prohibition of the statute of 
frauds. "To say that any consideration will take a promise based thereon 
out of the statute is to make the statute useless. For if there is no con- 
sideration the promise is invalid without the statute. The statute is 
aimed at what were valid contracts; that is to say, it makes invalid 
contracts not in writing which would otherwise have been valid." Martin 
v. Harrington, 174 Mo. A. 707, 161 S. W. 275. See, also, in this connec- 
tion, Stanly v. Hendricks, 35 N .  C .  86. Here, the forbearance of the 
plaintiff was a benefit to the debtor, Joe Allsbrook, and a detriment to the 
plaintiff. Nevertheless, it was not beneficial to the defendant. This 
statement is applicable to this phase of the case : "A promise to a creditor 
to pay his debtor's debt, the debtor not being discharged by the arrange- 
ment, in consideration of the creditor giving time to the debtor, or for- 
bearing to sue him, or staying, or discontinuing a suit against him, or 
forbearing to levy an attachment or execution, on the debtor's property, 
or suspending proceedings on an execution against the debtor, the lien of 
the execution remaining unimpaired, or forbearing to evict the debtor 
from premises leased by him, or to take out administration on the estate 
of the original debtor, is within the statute of frauds for the reason that 
such considerations are not regarded as directly beneficial to the promisor. 
The rule is different where the creditor's forbearance results in a direct 
benefit to the promisor, which was the object of the promise, as where the 
promisor has an interest in the property which will be prejudiced by the 
bringing or continuing of the adverse proceedings. Mere forbearance 
without benefit to the promisor therefrom may be a sufficient considera- 
tion to uphold the promise as a contract. although it may be insufficient 
to take it out of the operation of the statute." 27 C. J., Statute of Frauds, 
section 33. 

This passage is in complete accord with P e e l e  v. Powell, 156 N .  C .  553, 
73 E. E.  234, and Gennett v. Lyerly, 207 N .  C. 201,176 S. E. 275, where 
the relevant rules are thus stated. "Where the promise is for the benefit 
of the promisor, and he has a personal, immediate, and pecuniary benefit 
in the transaction, or where the promise to pay the debt of another is all 
or part of the consideration for property conveyed to the promisor, or is a 
promise to make good notes transferred in payment of property, the 
promise is valid although in parol. I f ,  however, the promise does not 
create an original obligation, and it is collateral, and is merely superadded 
to the promise of another to pay the debt, he remaining liable, the prom- 
isor is not liable, unless there is a writing; and this is true whether made 
at  the time the debt is created or not." 
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We have not overlooked the contention of the plaintiff that this case 
is governed by the principle that the statute of frauds does not embrace 
an oral promise to pay the debt of another out of money or property 
which the debtor has placed in the hands of the promisor for the purpose 
of paying his debts. Dale v. L u m b e r  Co., 152 N. C. 651, 68 S. E .  134, 
28 L. R. A. (N. S.) 407; 49 Am. Jur., Statute of Frauds, section 87; 
37 C. J. S., Statute of Frauds, section 18. The complaint does not 
present this theory. But even if i t  did, the plight of the plaintiff would 
not be improved. According to the testimony, Joe Allsbrook did not put 
the so-called "special account" or any other effects in the hands of the 
defendant for the specific purpose of paying his debts. He entrusted his 
funds and property to defendant to the end that defendant, acting as his 
agent, might carry-or; his business. 

The considerations stated require an affirmance of the compulsory 
judgment of nonsuit. I t  is so ordered. 

Judgment affirmed. 

EURENE GILKEY AXD LOIS GILKEY v. J. D. BLAXTOR AND RALPH L. 
MORRIS. 

(Filed 4 February, 1949. ) 
1. Judgments § 30- 

Where plaintiffs, in an action to restrain foreclosure under the power 
contained in a deed of trust, give notice of appeal from successive judg- 
ments entered upon the hearing of successive temporary restraining orders, 
but failed to perfect appeal therefrom. the matters therein adjudicated 
may not be again presented by appeal from judgment confirming sale of 
the property by the commissioner appointed by the court. 

2. Mortgages 3 30d- 
In a suit to restrain foreclosure under power of sale, plaintiffs' conten- 

tion that the personal representative of one of the original mortgagors is a 
necessary party should be made in apt time, and plaintiffs will not be 
allowed to wait until after sale and confirmation and present the matter 
upon appeal from judgment of confirmation. 

WINBORNE and ERVIN, JJ., took no part in the consideration o r  decision of 
this case. 

PLAINTIFF'S appeal from Clement ,  J., June Term, 1948, MCDOWELL 
Superior Court. 

Williadwz J. Coclce for plaintif fs,  appellants.  
Proc tor  & Dameron  for defendants ,  appellees. 
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PER CURIAM. The defendant in  this case undertook to foreclose a 
mortgage made by the plaintiffs Eurene and Lois Gilkey, and their 
mother, Sallie E. Gilkey, now deceased, by exercise of the power of sale 
contained therein. The mortgage purports to have been made to secure 
the indebtedness of the mortgagors to the said Blanton in the sum of 
$23,265.80 under a judgment of the Superior Court of McDowell County, 
and a further sum of $17,734.20 for additional moneys alleged to have 
been advanced to them, represented in a promissory note in the sum of 
$41,000, upon which 71 payments of $105 each had been made. 

Foreclosure proceedings under the power of sale were commenced 
11 September, 1946, and the property advertised for sale on 14 October, 
1946. On 12 October, 1946, the plaintiffs brought an action to restrain 
the sale and to have the Superior Court "take jurisdiction of the parties 
to this action and the property referred to and hear and determine the 
rights of the respective parties therein to the end that the indebtedness 
of the plaintiffs to the defendant may be paid out of said property with- 
out sacrificing the same unnecessarily." The temporary order of Judge 
Nettles restraining the sale was made returnable before Judge Gwyn at 
Burnsville, on the 21st day of October, 1946. But because this term of 
court was canceled the order was continued to be heard in the Superior 
Court of Rutherford County in November, 1946; and was again con- 
tinued at  the request of counsel for the plaintiffs, to be heard in Hender- 
sonville before Judge Gwyn on 26 November, 1946. Meantime the de- 
fendant in that case filed an answer containing counterclaim which 
appears to have been served on the plaintiffs on 5 November, 1946, in 
which the defendant.Blanton asserted his title and ownership to one-third 
undivided interest in the properties concerned. 

On 26 November, 1946, Judge Gwyn signed an order appointing a 
receiver to collect the rents from the property in question and hold the 
same subject to the orders of the court. 

The cause came on for a hearing at the February Term, 1947, of 
McDowell County before Judge W. G. Pittman and he entered judgment 
on the pleadings and by default, the plaintiffs having filed no reply to 
the counterclaim served on them and not being present in court, or repre- 
sented by counsel, at  the time the case mas called. 

Finding facts, the court entered judgment against the plaintiffs, Eurene 
and Lois Gilkey, for the amount of the principal and interest due upon 
the note, and appointed Ralph L. Morris as Commissioner to sell the 
property described in said deed of trust for the purpose of satisfying 
the indebtedness; however, ordering the Commissioner not to advertise 
or offer the said property for sale before 15 April, 1941. 

Sometime after the signing of the judgment, about an hour later, the 
plaintiffs came into court mith their counsel, Mr. Guy Weaver of Ashe- 
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ville, and moved orally and in open court to set the judgment aside. 
After a full hearing the court overruled the motion. The plaintiffs there- 
upon appealed, but did not perfect the appeal. 

The property described in the deed of trust was again advertised for 
sale under this judgment 31 May, 1947 ; and on the day of the sale plain- 
tiffs obtained another restraining order from the Superior Court and 
prevented the sale, again filing written motion to set aside the judgment 
rendered by Judge Pittman at the February 1947 Term; and the defend- 
ant filed answer. 

The motion was heard by Judge Patton at the July Term of the Supe- 
rior Court of McDowell County and a judgment was entered denying the 
motion and again ordering the property to be sold by the Commissioner 
to satisfy the indebtedness. The plaintiffs gave notice of appeal, but no 
appeal was perfected. 

The property in question was again advertised and sold on 12 Decem- 
ber, 1947, and the sale was duly reported to the court. 

The matter again came on for hearing at  the February Term, 1948, 
of the Superior Court of McDowell County before Judge Patton, upon 
the Commissioner's report of said sale; and after a full hearing Judge 
Patton entered an order declining to confirm said sale and ordering that 
the property in question be subdivided and sold in separate parcels as set 
out in said order. 

The property was again advertised for sale in compliance with the 
judgment or order entered at  the February 1948 Term, the sale being set 
for 10 April, 1948. On 29 March, 1948, an order was served on the 
defendants requiring them to show cause why such sale should not be 
restrained and enjoined. This order was made returnable before Judge 
Patton on the 8th day of April, 1948. No  restraining order was issued 
and the property was sold. 

The plaintiffs at  that time filed a petition asserting that the personal 
representative of Sallie E. Gilkey, deceased, was a necessary and indis- 
pensable party to the action. The defendants filed an answer to the peti- 
tion of the plaintiffs and the matter came on again for a hearing at the 
March-April 1948 Term of the Superior Court of Transylvania County 
at  which time the hearing and said order to show cause was continued to 
the June Term, 1948, of McDowell County. Judge Clement then entered 
judgment confirming the sale of the property made under the Commis- 
sioner, and from this judgment the e la in tiffs appealed. 

Upon the hearing of this appeal the plaintiffs demurred ore tenus to 
the counterclaim of the defendant Blanton contained in his original 
answer. 

Upon this record the plaintiffs cannot now be ~ermi t ted  to bring up 
questions heretofore raised by them, settled by the court and made the 
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subject of appeals which were never perfected. Of this character is the 
demurrer to the counterclaim made by the present defendant in his orig- 
inal  answer that  the record shows to have been served on the plaintiffs 
and to which they took no action. 

Supposing, however, that  the appeal brings up  the question whether 
Sallie Gilkey, mother of the plaintiffs and one of the original mortgagors, 
i s  a necessary party, that, too should have been presented in apt  time to 
the court below. There is no such necessity now apparent in that  par t  
of the proceeding or judgment which is now before us on appeal. 

The  judgment of the court below is 
Affirmed. 

WIKBOR.XE and ERVIN, JJ., took no par t  in the consideration or decision 
of this case. 

MRS. M Y R T L E  J A C K S O N  Y. H U D S O S - B E L I i  C O J I P A S T .  IKC. 

(Filed 10 Xo~ember, 19.18.) 

APPEAL by plaintiff from Harris ,  ,T., at  June  C i d  Term, 1948, of 
TAKE. 

Civil action to recorer damages for personal injury-allegedly sns- 
tained by plaintiff as result of actionable negligence of defendant.-when, 
as she alleges, on 6 February, 1947, after she had entered the store of 
defendant i n  the city of Raleigh, North Carolina, "as a customer to make 
purchases," and was in the act of descending the stairway leading from 
the main floor to the basement, provided by defendant for use of its cus- 
tomers in entering the basement to make purchases there, "her foot sud- 

denly slipped from under her as she stepped on orange peel, popcorn and 
other rubbish" which defendant had negligently permitted to accumulate 
on said steps,-and fell to her injury and great damage. 

From judgment as of nonsuit entered a t  close of plaintiff's evidence, she 
appeals to Supreme Court and assigns error. 

E. D. Blowers for plaintiff appel lant .  
WT.Vilson c6 BRickett fo r  defendant rrppellee. 

PER C~RIBAI .  The correctness of the ruling of the trial court in a l low 
ing motion for judgment as in case of nonsuit finds support in the case of 
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P r a t t  v, T e a  C o m p a n y ,  218 S. C. 732, 12  S. E. (2)  242, under authority 
of which the judgment below is 

Affirmed. 

CAROLINA STANDARD CORPORATION v. NICHOLAS W. DOCKERT AND 

J O H N  C. DOCKERT, TRADING & DOIXG BUSIYESS AS SERVICE FARM 
EQUIPMENT COMPASP. 

(Filed 1 December, 1948. ) 

APPEAL by defendants from ll'nrlick, J., a t  March Term, 1948, of 
RICHMOKD. No error. 

P i t t m a n ,  Z c L e o d  & W e b b  for p l a i n t i f ,  appellee. 
George S. Steele,  Jr., for defendants ,  appellants.  

PER CURIAM. Plaintiff instituted action to recover for building mate- 
rials sold and delivered to the defendants, in the sum of $369.34. The 
defendants admitted plaintiff's claim, but set up a counterclaim for dam- 
ages for alleged breach of contract on the part of plaintiff in regard to a 
trailer which plaintiff had engaged defendants to build. Plaintiff had 
canceled the contract, and an issue of fact was raised and litigated 
whether the defendants had "commenced work on the trailer at  the time 
of the cancellation of the contract." The jury answered the issue in favor 
of the plaintiff. There was evidence sufficient to support the verdict. Bn  
examination of the record, in the light of the exceptions noted by the 
defendants, fails to show that the trial court committed error which would 
warrant the award of a new trial. Accordingly the judgment on the 
verdict is 

Affirmed. 



APPENDIX 

STATE Ex REL. OWENS v. CHAPLIN. 

('iled 4 June, 1948.) 
1. Quo Warranto § 2- 

Admissions by relator that each challenged elector was duly registered 
and that his absentee ballot mas in proper form raise a presumption of 
correctness. and the burden is  on relator to  show the contrary. 

2. Same: Evidence 5 17- 
The relator is bound by the testimony of electors called by relator a s  

witnesses. 

3. Same- 
Where relator having the burden of establishing alleged nonresidence 

of electors in the face of his admissions that they were properly registered 
and that their absentee ballots were in proper form, calls the electors a s  
witnesses, their testimony disclosing that they were residents of the county 
a t  the time of registering and voting is binding on relator, and there being 
no evidence contra, the evidence fails to support the findings of the referee 
or the trial court that they were disqualified on the ground of nonresidence. 

4. Elections 9 2f- 
The fact that a n  elector's intention to return to the county of his domi- 

cile is indefinite does not deprive him of residence in the county for the 
purpose of voting, i t  being necessary in order to lose the old residence 
that he intend to make his new plwe of abode his permanent domicile so 
that a new residence is there established. G. S., 163-25 (f ). 

5. Same- 
The word "residence" as  used in G. S., 163-25 ( f ) ,  means domicile a s  

distinguished from a temporary dwelling-place. 

6. Elections § llb- 
The certificate of the notary establishes prima facie that  the electors 

had been sworn a s  required by statute when they signed the affidavits 
accompanying their absentee ballots. G.  S., 10-4. 

7. Quo Warranto § & 

Doubtful statements of electors on the question of whether they had 
been sworn by the attesting officer when they signed the statutory affi- 
davits accompanying their absentee ballots is insufficient to overcome the 
presumption of regularity arising from the certificate of the notary, the 
stipulation of the parties that their absentee ballots were in proper form. 
and the testimony of the attesting officer called as  a witness by relator, 
and therefore the evidence is insufficient to justify a finding that relator 
had established their disqualification. 

8. Quo Warranto § 2- 

Upon challenge of absentee ballots, the question is the right of the 
challenged electors to vote and not the conduct of election officials, and if 
permissible, misconduct oa their part will excuse rather than condemn any 
irregularity on the part of the electors. 
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PETITIOK by relator, Delmar C. Owens, to rehear this case, reported in  
228 S. C., 705. 

The Justices to whom the petition was referred, filed the following 
memorandum in passing upon the petition: 

John A.  Wilkinson and H. S. Ward for petitioner. 

STACY, C. J., and SEAWELL, J., considering the petition to rehear. 
The appeal was originally argued here on the assumption that all 

differences in the evidence, actual or inferential, were exclusively for the 
referee and the trial court. The petition to rehear seeks to perpetuate 
this assumption. They both overlook the basic error in the proceeding. 

I n  the first place, the relator "concedes that each of the voters," whose 
vote is here attacked, "was duly registered in Tyrrell County and in the 
precinct in which he roted in the 1946 election." (R. 270.) And fur-  
ther, ('that each of the affidavits of said voters was on a regular printed 
form, in the language of the statute and approved on the ballot envelope 
as required by law;  that  each affidavit bore the signature of the voter, 
the signature of the attesting officer, the seal of said attesting officer, the 
date executed and the County and State where executed in the places 
indicated on said affidavit form." (R. 139.) 

We start, then, with an admission on the part of the relator that  each 
challenged elector was ('duly registered in Tyrrell County" and that his 
absentee ballot was in proper form. This concession of regularity gires 
rise to a presumption of correctness. Omnia pmesumunfnr rite esse ncta. 
The burden, therefore, was not upon the electors to establish their right 
to vote, but upon the relator to show the contrary. Perhaps the case 
might have been allowed to rest just here on respondent's motion to 
dismiss as in case of nonsuit. However, the opinion of the Court deals 
with all the exceptions. 

Secondly, the relator called the electors as witnesses to prove their own 
disqualifications. On the crucial questions, i.e., residence a t  the time of 
voting, and being sworn, they testified against the relator, and he is bound 
by their testimony. 8. v. Todd, 222 N .  C., 346, 23 S. E. (2d), 47;  
Sawrey v. Murrell, 3 N .  C., 397. They were quite specific a5 to their 
residence and in  most cases of being sworn when they voted, especially on 
cross-examination, and there is nothing on the record to overbalance their 
testimony or to show otherwise. S. v. Cohoon, 208 N. C., 385, 174 S. E., 
91. I n  seaeral instances they were corroborated, and in others supported, 
by the attesting officer as to their being sworn. The relator was still 
struggling with the laboring oar at  the close of his evidence. The re- 
spondent offered none. 

The following examples will suffice as typical of those mentioned in 
the petition to rehear : 
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1. Mrs. J. M. Bateman, one of the challenged electors, testified as 
follows: "We left this county and went to Washington (County) and 
rented a house there about five years ago. Q. Did you register in Ply- 
mouth? 3. Yes, sir, I did, about two or three years ago." 

The relator contends that this is some evidence to support the finding 
of nonresidence and disqualification by the referee, which was approved 
by the trial court. 

Note, however, what she says in explanation: "Every time I went up 
town they were after me to register, and I registered to get clear of them. 
I never voted in Washington County. My husband was in the Army at 
that time. (He enlisted from Tyrrell County.) I consider this my 
home. The only reason I was there was because of the shortage of houses 
in  Tyrrell County; he couldn't find a house here and I went over there." 

This undisputed testimony of the witness who says that she considered 
Tyrrell County her home, is binding on the relator. She was his witness. 
H e  vouched for her veracity and worthiness of belief. S. v. Freeman,  
213 N. C., 378, 196 S. E., 308; X. v. Taylor ,  88 N .  C., 694. 

Furthermore, the statutory definition of residence, G. S., 163-25, 
subsec. "f," is not as stringent against the absentee elector as the relator 
seems to think. This section provides that "If a person remove to 
another state or county within this state, with the intention of remaining 
there an indefinite time and making  such state or county his place o f  
residence (italics added), he shall be considered to have lost his place of 
residence in this state or county from which he has removed (italics 
added), notwithstanding he may entertain an intention to return at  some 
future time." To square this with the Constitution, it is necessary that 
the word "residence," as here used, should be construed in the sense of 
domicile, denoting a permanent abode, as distinguished from a temporary 
dwelling-place. H a n n o n  v. Grizzard, 89 N .  C., 115. Indeed, such ap- 
pears to accord with the legislative intent. Jenk ins  v. Board of Elections, 
180 N.  C., 169, 104 S. E., 346, 14 A. L. R., 1247. Where one's domicile 
is, there will his voting residence be also. 8. v. Wil l iams ,  224 N. C., 
183, 29 S. E. (2d), 744. 

2. J. F. White, another of the challenged electors, testified as follows : 
"Q. You had not made up your mind definitely about coming back? 
A. I had in one way and in another I hadn't. I had thought about 
coming back. I had thought about not coming back also; depends on 
whether I could get work. I was considering the possibility of coming 
back, but had not definitely made up my mind." 

On this evidence the referee found that the elector was a nonresident 
and the trial court affirmed. 

Nevertheless, the foregoing was only a part of his testimony, as witness 
the following: "In November, 1946 (at  time of voting), it was my 
intention to return to Tyrrell County. . . . I have always considered i t  
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my home here in Tyrrell. . . . I voluntarily enlisted in the armed 
forces. . . . I gave Tyrrell County as the county in which I lived. . . . 
I came home in Tyrrell County to my father and mother upon being 
discharged. I later registered and voted in the same precinct. . . . I 
have always considered and counted myself a citizen of Tyrrell County. 
. . . I wouldn't think there would be any objection to my voting in the 
county in which I lived after having served my country for four years." 

As this evidence is undisputed and binding on the relator, it unquestion- 
ably establishes the elector's right to vote in Tyrrell County. Certainly 
i t  does not prove the opposite. Moreover, the indefiniteness of the elec- 
tor's intention to return to Tyrrell County is insufficient to establish loss 
of voting residence-no other having been acquired or intended, and the 
relator has rightly been held to have defaulted in the necessary proof. 
Gower v. Carter, 195 N. C., 697, 143 S. E., 513. 

3. J. 0. Everton, the third-challenged elector mentioned in the petition 
to rehear, testified that he hoped to return to Tyrrell County within the 
next four or five years. "Q. Can you state to the Commissioner any 
definite condition on which you intend to go back? A. Yes, sir. I f  I am 
laid off, which is barely possible at some future day, I would go back to 
Tyrrell County." 

The relator contends that this suffices to support the referee's finding 
of loss of voting residence, which was affirmed by the trial court. 

Yet observe what the witness further says: "In connection with my 
engineering work in the War Department, I am sent about the country. 
I do not know from one day to the next where I am going to be, not over 
30 days at  a time. . . . I have not registered to vote in any county other 
than Tyrrell. . . . I have paid my taxes down there, and I own property 
down there, and eventually I intend to return. I intended to return 
when I voted my absentee ballot. I considered it as my residence and 
still do." 

Thus, the relator is again face to face with the uncontradicted testi- 
mony of his own witness which shows no loss of voting residence in 
Tyrrell County. He  is therefore bound by it. Lynch v. Veneer CO., 
169 N. C., 169, 85 S. E., 289. The evidence falls short of the required 
proof. 

Similar situations appear in respect of the other electors mentioned in 
the petition to rehear. I t  would only be repetitive to set them out 
seriatim. The fundamental error in the proceeding is, that the chal- 
lenged electors were required to establish their right to vote in Tyrrell 
County, whereas the burden was on the relator to show that this right 
had been lost. Apparently, the presumptions arising from the certificate 
of election and the concession of regularity mere overlooked. Jones v. 
Flynt, 159 N. C., 87, 74 S. E., 817. One who has the burden of proof 
is required to begin by taking up and carrying the burden, and to win, 
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he must end with i t  carried. Speas v. Bank, 188 N. C., 524, 125 S. E., 
398. This the relator has failed to do on the record as it is brought here. 

4. The petition to rehear names seven electors whose ballots were held 
by the trial court to be invalid on the ground that none of them was 
sworn by the attesting officer when they signed the statutory affidavits 
accompanying the absentee ballots, and it is now asserted that there was 
evidence to support the finding in each instance. 

Exceptions to t h e ~ e  rulings were sustained here, because the several 
negative, or at most doubtful, statements of these electors were regarded 
as insufficient to overcome ( I )  the certificate of the notary which imports 
prima facie truth of pertinent recitals, G. S., 10-4; Pipe and Foundry 
Co. v. Woltmnn, 114 E. C., 175, 19 S. E., 109; 39 Am. Jur. ,  230; (2) 
the stipulation of the parties, and ( 3 )  the evidence of the attesting officer 
which the relator presented as credible. 1 Am. Jur., 945. Consequently, 
i t  was thought that the relator had again faltered in his effort to shoulder 
the burden of proof. 

The vital matter at  issue is the right of the challenged electors to vote, 
and not the conduct of the Chairman of the County Board of Elections. 
Whatever strictures this conduct may deserve as a matter of propriety 
or ethics, i t  is not provided in the statute that such conduct shall dis- 
franchise the otherwise duly qualified electors who voted absentee ballots. 
Indeed, official misconduct which misleads an elector would tend to 
excuse if permissible, rather than to condemn, any irregularity on his 
part. Davis 1:. Board of Education, 186 N. C., 227, 119 S. E., 372; 
DeBerry v. Nicholson, 102 N. C., 465, 9 S. E., 545; 11 Am. St. Rep., 767. 

The conclusion is reached that upon due consideration of the petition 
no inadvertence or error has been made to appear. Needless to add, 
nothing herein has any binding effect upon the Court. I t  is simply a 
statement of the reasons inducing our action on the petition to rehear. 

Petition denied. 
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Courts. see Courts ; to review judg- 
ment on return of writ of hnbcrrs 
C O Y I I I I R ,  I n  Y C  Taulor,  297: I n  r e  
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ment, T)Triitr)v AT. C1. Conference v. 
TnlT11, I : EInrric i j  ?i Comrx. of 
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P ~ . I Y I  P .  Hni.dTc, 216 : force germis- 



WORD AND PHRASE INDEX. 

sible in making arrest, S. v. Fain, 
644 ; proceedings to  secure bail. 
TVh~te 2;. Ordille, 490; rights and 
liabilities on bonds, White v. Or- 
dille, 490 ; action against officers 
for wrongful arrest. Pew:/ v. Hur- 
dle, 216; action for false arrest is 
improperly pleaded as  counterclaim 
in action for negligent injury, Ves- 
ta l  v. Tl'liite, 414. 

Arrest of Judgment-Where warrant 
fails to charge crime, judgment will 
be arrested, S. v. Harris, 413. 

Asbestosii-Young 1.. Whitehall Co., 
360. 

Assault-With intent to commit rape, 
see Rape ; evidence Iicld insufficient 
on charge of conspiracy to commit 
frloliious aisault. S. v. Wellborn, 
617 ; relevancy and competency of 
evidence, S. 2;. Wetlborn, 617; suf- 
ficiency of evidence and nonsuit, S. 
v. Robinson, 647 ; instructions on 
defenses, S. v. Pailr, 644; duty to 
c.h:lrge on less degrees of crime, S. 
T .  Muse, 536 ; action by wife against 
hus1)and for asi.anlt and validity of 
releahe executed by her, Garrett I;. 

Carwtt,  290. 
 assignment^-Wike T. Cuai-nuti/ Co., 

370. 
Assumption of Risk-Inapplicable in 

nc%ion.; under Federal Employers' 
T.iat)ilitg Act. Medliu ti. Powell, 32.3. 

Attachmen-Grounds for attachment. 
Whittrkrr c. Wade. 327 : property 
subject to attachment. White e. Or- 
clille, 490; vacation of attachment 
on t~~gl ica t ion  of defrndant, TT'hlt- 
rrkcjr T. lC'ade, 327: liabilities for 
wrongfiil attnchnlent, TVhitaker T. 
Wade, 327. 

Attorney and Client-Argument of 
wlicitor. S. v. Huwley, 167; S. v. 
Corrdl. 640; of coun-el. Cllthrell 7,. 
Grrwe,  473 ; defendant in prosecu- 
tion for capital charge is entitled 
to have coiinirl, III 1 (, Talllor, 297 ; 
coriititiitionnl right to he repre- 
sented by corn14 includes right to  
siitfivient time to prepare defense, 
R. 1.. GLl~sow, 497 ; yresiimption that 
attorney signing consent judgment 
had authority, Ledford 1'. Ledford, 

373 ; attorneys fees not recoverable 
under indemnity agreement, Coach 
Co. 12. Coach Co., 534; one attor- 
ney's fee allowable a s  part of cost 
upon rendition of judgment in favor 
of drainage district, Drainage Dis- 
trict v. Bullard, 633. 

Auctions-Upon dishonor of check 
given for purchase of car a t  auc- 
tion, title remains in seller, Parker 
v. Trust Co., 527. 

Automobiles-Regulation of bus lines, 
see Carriers; liability of motor car- 
riers a s  carriers, see Carriers; seg- 
regation of races on carriers, Prid- 
gen v. Coach Co., 46; S. v. Johnson, 
701 ; bus driver ejecting drunken 
passenger and independent drirer 
negligently hitting him held not 
joint tort-feasors, Shaw v. Barnard, 
713; check is conditional payment 
and upon dishonor, title to  prop- 
erty purchased therewith does not 
pass, Parker v. T r m t  Co., 527: 
child's right to recover for negli- 
gent d r i ~ i n g  of father. Wright 2;. 

Wright, 503; autoist sued for col- 
lision with mule-drawn wagon may 
not file cross-action against co-de- 
fendant for damages to  his own car, 
Horton ?>. Perry, 319; prosecution 
for involuntary manslaughter will 
not support plea of former jeopardy 
in prosecution for hit and run drir- 
ing, S .  v. Williants, 415 ; false arrest 
sequent to  automobile collision im- 
properly joined as  cross-action, 
Vestal v. White, 414; safety stat- 
utes and ordinances in general, Lee 
v. Chenzioal Co., 447; stopping and 
parking, TVarner v. Laxarm, 27; 
Bus Co. v. Products Co., 352; Bar- 
low v. Bus Lines, 382; Pascal v. 
Transit Go., 435 ; traversing inter- 
sections. Donivant v. Szuaim, 114; 
Lee c. Chemical Co., 447 ; due care 
in regard to children on or near 
highway, Hughes v. Thalter, 773; 
right side of highway, Lewis 9. 

Watsow, 20; pedestrians, Lefcis r .  
Watson, 10 ; weight and sufiiciency 
of evidence in general. S. c. Blank- 
euship, 589; sufficiency of evidence 
and nonsuit on issue of negligence, 
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Brozc)~ ii. Truck Lines, 122 ; Hugl~es 
2'. Thayer, 773; su6ciency of evi- 
dence and nonsuit on issue of con- 
tribntory negligence, Lewis v. Wat- 
son, 20: Bus Co. v. Products Co., 
352: Barlow v. Bus Limes, 382; 
Hzc!]hes v. Thayer, 773 ; nonsuit on 
issue of intervening negligence and 
concurring negligence, Warner v. 
Lazrrrlts, 27: Pascal v. Transit Go., 
435 ; instruction in anto accident 
cases, Lewis v. Watson, 20;  Doni- 
vawt 1' Slcuinz, 114; Lee v. Chemni- 
cal Co., 447 : guests' and passen- 
gers' right of action for negligent 
injuries in general, TVright v. 
Wm'ght, 503; right to recover under 
autoinobile guest statute, Morse v. 
Walker, 778: liability of owner for 
permitting incompetent to  drive, 
11fcElroy u. Motor Lines, 509; na- 
ture  and extent of owner's liability 
for  driving of employees in general, 
Wriglit c. Wright, 503; liability of 
owner to passengers of driver, 
Wrig7it r .  Wright, 503; sufficiency 
of evidence and nonsuit on issue of 
resporfdeat superior, Donivant v. 
Suiaini, 114; McIlroy v. Motor 
Lines. 509; definition of culpable 
negligence. S. 1;. Blankenship, 589 ; 
sufficiency of evidence in  man- 
slaughter prosecutions, S. v. Blunk- 
enship, 5%) : prosecutions for reck- 
less driving, 8. v. Blankenship, 
589; definition of drunk or "under 
the influence" of intoxicants or 
drugs, .q. @. Blankenship, 589 ; 
prosecutio~~s for drunken driving. 
S. 1, .  Ho~iylt. 532; AS. v. Blanken- 
ship, 9 s ;  elements of offense of 
"hit and run" driving, S. a. Rnu, 
40;  prosecntions for "hit and run" 
d r i ~ i n g .  G .  r. Ray, 40. 

Bad Checkq-Action for abuse of 
procecs may not be set u p  a s  coun- 
terclaim to action on check. Han- 
canincon r .  Caw, 52. 

nail-See Arrest and Bail. 
Banks and Banking-Duties and lia- 

bilities in paying checkq, Bank r .  
Mar.ahburri, 104. 

Baseball-Liability to  patron for in- 
juries from fall, Patterson v. Lex- 
ington, 637. 

Rill of Discovery-Right to  introduce 
secondary evidence upon failure of 
party, after notice, to produce docu- 
ments, Landis v. Gittlin, 521. 

Bill of Particulars-Denial of motion 
to make pleading more definite does 
not preclude, Lowman v. Asherille, 
247. 

Bills and Notes-Action for  abuse of 
process may not be set up a s  coun- 
terclaim to action on check, Hun- 
cantmon v. Caw, 52 ; holders in due 
course and purchasers for ralue, 
Bank u. Marshburn, 104 ; provision 
for  acceleration, Sanders v. Hanzil- 
ton, 43; action on note, Hancum- 
mon v. Caw, 52. 

Bills of Lading-See Carriers. 
Blackmail-Prosecution and punish- 

ment, S. v. Strickland, 201. 
Bona Fide Holder-See Bills and 

Notes. 
Bond Order-Atkins v. Jf cAden, 752. 
Bonds-Vote on, for necessary ex- 

pense is not against the registra- 
tion, Mason v. Cornrs. of Moore. 
626. 

Boundaries-General and specific de- 
scriptions, Hudson v. Underleood, 
373 : calls to natural objects. Cl~erry 
2.. Andersolz, 333 ; reversing calls. 
Poo7e v. Gentry, 266; parol testi- 
mony, Poole v. Gentry, 266; maps. 
Poole 2.. Gentrz~, 266: nature and 
qronnds of processioninq proceed- 
ing, Koherts 2,. Smcuer. 279. 

Eralren~an-Injury in interstate cnm- 
merce, Hill u. R. R ,  236. 

Briefs-Exceptions not set out in. 
deemed abandoned, S. r. Frye, 581. 

RuiIding Permits-.Pained v. Sutton. 
515. 

Surden of Proof-Rule a s  to party 
h a ~ i n q ,  Johnson v. Johnaon, 541 : 
is on State to establish each elenlent 
of oRense, S. u. Creech, 6 6 2  bur- 
den of proving affirniative defense 
is on defendant. HacCl t i r~  2;. Casr- 
unlty Co., 305; Bornes r .  T r ~ t s t  Co., 
409; S.  u. Johnson, 701: defendant 
is presumed sane and has burden of 
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establishing irresponsibility clue to 
drunkenness, S. c. Creech, 662: in 
action for partition, J O ~ I ~ S O I Z  L .  

Johr~son, 541; in action on note, 
Hancammon o. Carr, 52 : i q  on rela- 
tor to  prove disqualification of elw- 
tors. Ozcens 1. Chapliv. 797; hurden 
is on plaintiff to shorn7 that  build- 
ing constituted interference with 
plaintiff's easement, Light Co. v. 
Bowman, 682; is on taxpayer to  
prove he comes within exception, 
Henderso~z v. Gill, 313; burden of 
proving resulting trust is by clear, 
strong and convincing eridence, 
Bass v. Bass, 171; directed verdict 
is  proper when pnrty upon whom 
rests burden of proof failr to offer 
evidence, McC~tlleiz v. Durlzam. 418; 
inadvertent statement of quantzcm 
of proof held corrected, TVgatt v. 
Coach Co., 340; instruction that  de- 
fense of insanity must he clearly 
established, held error, S. 2;. Stoink, 
123. 

Eurden of Showing Error-On ap- 
peal. S .  0. Dacis, 386 Harrelson v. 
Gooden, 684 : S. 7.. Creech, 662 ; 
Stewart 2.. Dizolt, 737. 

Burglary-Judgment and sentence, 
I12 rP MeKnigJit, 303. 

Ens Companies-Segregation of races 
on interstate hnq. PI-idqe~i Couch 
Co. 46:  segregation of rnceq on 
intrnftate bus. S. 1.. Joh?ison. 701; 
liability as  carriers, see Carriers ; 
liability for accidents on highway, 
see Automohile~. 

Cancellation and Resciqcioa of Inqtrn- 
ments-For fraud, Hnwison v. R. 
R.. 92 ; Kee 2,. Dilliwohnm, 262 : Gnr- 
rett  r .  Garrett. 290; Graham v. 
Graham. 565 ; damageq and relief, 
Kee v. Dillinghnnz, 262. 

Candy JIanufactnrer-Building per- 
mit, Jnnzes 0. Sz~tton, 815. 

Capital Felony-Defendant in prose- 
cution for  capital charge i q  entitled 
to have counsel. I n  re  Taf/lor, 297. 

Cargo-Insurance on cargo while in 
transit, Electric Qo. v. Insurance 
Co., 518. 

Carriers - Liability insurance on 

s,o.ctnce Co., 518; indemnity agree- 
ment of bus companj- operating over 
franchise of another, Coach Co. c. 
Couch Co., 534; Federal regula- 
tions, Cignr Go. I .  Garner, 173: 
franchises, Gre!~lrorciid Corp. 1;. 

Ctllrtres Conz., 31 ; bills of lading, 
Grrgqs v.  York-Shiple~j. 572 ; lia- 
11 i l i t~  for loss of goody Cigar Co. 
v.  Garner, 173; liability for wrong- 
ful delirery of goods. Griygs 2;. 

I'ork-Shipley, 572 : liahility for 
freight charges, Griyrjs 1;. York- 
Shipley, 572 ; segregation of races. 
Pridge~z v. Coach 6'0.. 46 ; S.  c. 
Johnson, 701; ejection of  asse en- 
gers, SAatu c. Bariiuwl, 713. 

Cartwa5-s-Statntoly right to estab- 
lish, Grtrris v. B y d ,  343 : Brown 2;. 

Glass, 667. 
Case on Appeal-Where court modi- 

fies appellant's qtatement of case, 
appellant must submit case a s  modi- 
fied for judge's signature, Westerqz 
S. C. Confere~zce v.  Tall?/. 1 : is nec- 
essary to present eweptions relat- 
ing to alleged errors in progress of 
trial, Western S. C. Co~ferenre 1 .  

Tall?/, 1 ;  Harney 1 ' .  C'o11z1.s. of Xc- 
Parlan. 71. 

Cawat-See Wills. 
Certificate-1)iqtinctioll Iwtn-een peti- 

tion and, States' Riqlrts Dei~zocratic 
P w l y  2;. Board of Elections, 179. 

Certiorari-To revie~v judgment on 
return of writ of habeas corpw, 
I n  re  Taylor, 297 ; I n  re JfcKnight, 
303. 

Chararter $27 idence-S. 1'. Joiics, 276 : 
S. ?.. Chiirch, 718. 

Charge--See Instructionq. 
Charities--De~ise to hospitalc: of 

State for charity pntirnts. Tru ~t 
Co. 1;. JlcVz~lln~?, 746: control and 
~nanagenient of property Srestem 
X. C. C07ifrre~i~r 1 .  Tuliii, 1 :  
TI'l~celess c. Bai-rctt. 2S":  B~nlidis  
1.. .11cJl?~Tlmz, 411. 

Check-Action for n11n.e of proceqc 
ma$ not be set up :I.: counterclaim 
to action on check. fln~~cnii!i~~o?z 2.. 

Carr, 62;  bank paying check under 
mistake as  to identitr of dran7er 

goods in t rans i t , -~ lec t r ic  Co. v. In- may not recover from' payee with- 
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out fault, Bank v. Marshburn, 104; 
for pre-existing debt is for value, 
Bawk v. Marshburn, 104; check is 
conditional payment and upon dis- 
honor title to property purchased 
therewith does not pass, Parker v. 
Trus t  Co., 527. 

Children-Awarding custody of in 
d i ~ o r c e  action, Coble a. Coble, 81;  
jurisdiction of court to award cus- 
tody of children in divorce action 
not ousted by prior order issued in 
habeas corpus, Robbins v. Robbins, 
430; juvenile court has exclusive 
jurisdiction to determine custody 
of minor except as  between parents, 
Phipps v. Vannoy,  629; right to  re- 
cover for father's negligent driving, 
Wr.ig7it v. m7vight, 503; in minor's 
suit by father a s  next friend de- 
manding recovery for loss of earn- 
ings during minority, father waives 
right thereto, Pascal 17. Transit  Co., 
435; evidence held for jury on is- 
sues of negligence and contributory 
negligence in action for fatal injury 
of child on highway, Nughes u. 
Thaycr ,  773. 

Churches-Whether congregation or 
denomination was entitled to use 
of trust property, Wes tern  S. C. 
@onfrrc~ice  v. TalTfj, 1 : title and 
right of trustees of religions qocie- 
ties, TTheeless v. Barrett ,  282: ex- 
change of property by church into 
and out of trust, Brandis c. 31cJIul- 
Inn, 411..  

Circnmitantial Evidence-Sufficiency 
of in criminal prosecution. S .  v. 
StrickTnnrT, 201 : S. T FTI IP ,  581 ; 
charge on, hr7d without error, S .  v .  
Strickland, 201: in absence of re- 
quest, court need not charge on, 
S .  T. IIicks.  345: fraud may be es- 
tablished by, Guwet t  c. Ga'vett, 
290. 

Cities-See Municipal Corporations. 
Class-Devise to, without preceding 

estate. Cole v. Cole, 757. 
Classification--Of transactions for im- 

position of tax, Henderson 2;. Gill, 
313. 

Clerks of Court-Quo TVnrranto to 
challenge election to office, Owens 

z.. ChapTin, 797; appeals to Superior 
Court, Moody v. Howell, 198; revo- 
cation of letters of administration, 
I n  r e  Es ta te  o f  Galloway, 547; 
jurisdiction of clerk as  court in 
general, Moody v. Howell, 198; pro- 
bate jurisdiction, I12 re  Wi l l  o f  
Puet t ,  8 ; jurisdiction as  juvenile 
court, Phipps v. Vannoy, 629. 

Cloud on Title-Actions to remove, 
see Quieting Title. 

Codicil-Holographic codicil, I n  re  
Will o f  Goodman, 444. 

Collateral Attack-Of probate, I n  r e  
W i l l  o f  Puet t ,  8. 

Commerce-Segregation of races on 
interstate carriers, Pr idgm v. Coach 
Co., 46;  liability of carrier for 
wrongful delivery of goods, Griggs 
v .  Yor7f-Shipleg, Inc., 572. 

Common Law-In force in this State, 
8. w. Sullivan, 251; arbitration, 
Brown v. -Woore, 406. 

Compensation Act--See Master and 
Servant. 

Complaint-See Pleadings. 
Concurring Negligence - Instruction 

on issue of contributory negligence 
7 x 7 ~ 2  for error in charging that  
plaintiff's negligence must be sole 
proximate cause to  bar recorery, 
S o a h  2;. R .  R., 176; evidence that 
accident resulted from concurring 
negligence of defendants herd for 
jury, Pascal u. Transit  Co., 435. 

Condemnation-See Eminent Domain. 
Conclitions-Whether condition in 

policy iq condition sub-equent or 
precedent, XacCltu-e v. Casualty 
Co., 305. 

Confessions-S. 2,. H a m n ~ o n d ,  108: of 
one jointly charged with fornica- 
tion and adultery incompetent, S .  
z.. Davis,  386. 

Conflict of Law--Laws of Virginia 
gorern right to recover for anto- 
mobile accident occurring in that  
State, Xorse  v. TVaZker, 778. 

Congregations - Whether congrega- 
tion or denomination was entitled 
to use of trust property, Wes tern  
AT. C. Conference v. Tal ly ,  1. 

Consent Judgments-See Judgments. 
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Consideration - Wife's acknowledg- 
ment does not preclude attack of 
instrument for want of considera- 
tion where evidence shows instru- 
meat was obtained through fraud, 
Gnrrett  v. Garrett ,  2!90 ; inadequacy 
of is alone insufficient to establish 
fraud, Ledford v. Ledford ,  373; 
agreement in deed held to  consti- 
tute sufficient consideration to sup- 
port the instrument, Lee v. Led- 
better,  330; Canno% v. Blair,  6%; 
forbearance to pursue legal remedy 
is adequate consideration, Myers v. 
Allsbrook, 786. 

Consolidation-Of actions, Hancain- 
wzon v. Carr, 52;  Horton v. Perry,  
319. 

Conspiracy-Sufficiency of evidence of 
criminal conspiracy and nonsuit, 
S. c. Wellhorrz, 617. 

Conqtitutional Law-Physician may 
not sue employee on contract when 
injury is covered by Compensation 
Act, TVorlell v. Pipes, 465; poFer of 
General Assembly t o  delegate au- 
thority, Stntes' Rights  Deinocratic 
Par t y  I.. Bonrd o f  Elections, 179 
power and duty to determine con- 
stitutionality of statutes, Bo91ell v. 
Kiwston Graded Schools, 136 ; Palm- 
er 1 . .  Smi th ,  612; scope of State 
police power in general, 8. v. Bal- 
Tanre, 764 ; regulation of trades and 
profession?, Palmer c. Smi th ,  612; 
S .  c. Bnllance, 764; regnlations re- 
lating to safety, sanitation and 
health. 8. v. Massey, 734; personal 
and civil rights in general, S, v. 
Bnllance, 764 ; exclusive emolu- 
ments and privileges, Green v. 
h7itchin, 450; 8. v. Ballnowe, 764; 
searches and seizures, S .  v. Ham-  
wand, 111 ; religious liberty, S .  v. 
JIassey. 734 ; "due process of law" 
and "lam of the land" in general, 
6 .  2.. Ballonce, 764; what consti- 
tutes "due process," notice and 
hearing, Cohle c. Coble, 81; States' 
R igh t s  Democratic Part!/ v. Board 
o f  Elections, 179; necessity for, and 
requisites of indictment. S .  u. 
Speller, 67 ; due process in criminal 
prosecutions in general, In  re  Tay -  

lor. 297; 8 .  zr, Cibson. 497: right to 
counsel in criminal prosecutions, 
I n  r e  T n ~ / l o r ,  297: b S .  1 . .  Gibson, 
497; procedure to raise question of 
deprivation of constitutiotlal rights 
in prosecution, I n  re Ta!!lor. 297. 

Constructive Malice-111 institution of 
prosecution, Talllor I..  Hodgc, 558. 

Constructive Trust-Murderer will 
hold property inherited from his 
victims a s  constructire trnstee, Car- 
ner  I). Phillips, 160. 

Contempt of Court-Willf~il disohedi- 
ence of court order. L n n t ~ n  r. Lamm,  
248 ; F i n a w e  Co. c.  Prctnam, 555 ; 
acts tending to impede ndtninistra- 
tion of justice. In. re Walters. 111. 

Contentions-Charge held erroneous 
in failing to explain law arising on 
defendant's contention snpported by 
evidence, S.  I). Fain.  644: misstate- 
ment of. must be brought to court's 
attention in apt  time. C'oncli Go. v. 
Xotor  Lines,  650: S .  1.. Chzcrck, 
718. 

Continnance-Notion for is addressed 
to discretion of court. S. 1 . .  Stric7i- 
land, 201; S. I;. Crcccli. 662. 

Contractors-Right of ciln rnntor on 
performance bond. TT7ikc 1.. Gzcaz= 
an>t?j Co., 370. 

Contracts-Required to be in  writing, 
see Frauds, Statute o f :  insurance 
contracts, see Insurance : carrier 
may recover on shipper's agreement 
with purchaser to pay freight 
charges, W g g s  r.  York-Shiplcjl, 
572: money to become due on con- 
tract is assignable. TT7il;c 1'. C z ~ r -  
an t y  Co., 370 : municipal contract 
roid for  failure of adrertising will 
support recovery on qictr rt t 1rnz ine- 
w i t ,  Hatukins t:. Dnllns. 561: res- 
cission of contract of sale. Krc v. 
Dilli+zgl~anz, 262 ; actions r.7 rl~licto 
which may he set 1111 as  mounter- 
claim in action ea  cotttrtrrti~. Halt- 
carnnzon v. Carr. 62 : complaint held 
to charge negligence alone in serv- 
ing poisonous .food 1iy defendants 
and recovery could not lie had for 
breach of implied warranty, King 
v. Coley, 258; consideration, Xyers  
v. Allsbrook, 786 ; contracts against 
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statutory policy, Worley v. Pipes, 
466 : general rules of construction, 
Electric Co. v. 112s. CO., 518; parties 
who may sne, Coleman v. Uercer, 
245: meacure and assessment of 
damagec for breach, Meier v. Mill- 
er, 243. 

Contribution-Action for against 
joint tort-feusor, Pascal v. Transit 
CO., 43.5 : Fl~ni ing  v. Light Go., 397. 

Contribntory Segligence - P e r s o n 
pushing hand-cart on right side of 
highway i- not guilty of as  matter 
of law. Lenc'is c. Watson. 20;  wbeth- 
er motori4 hitting unlighted bus 
parked on highway is guilty of, as  
matter of law. Bus Co. z.. Products 
CO., 332: Borlolc c. Bus Lines, 382; 
instruction on question of held 
error in omitting question of con- 
curring negligence, Xoah a. R. R., 
I76 : nonsuit on ground of, cannot 
be rendered on defendant's evi- 
dence. Riindit c. Powell. 707. 

Conversion-See Troves and C o n ~ e r -  
sion. 

Cooperation Clause-In liability pol- 
icy, MacC71cre e. Gasualtf/ Go., 305. 

Coram Sohiq-Is proper procedure to 
test validity of matters de hors 
record, In re Taulor, ,237. 

Corporationi-Tenue of action against 
donleiticated corporations, Hill e. 
@ ~ , t j h ~ i i l / d  Corp., 728; power to sue 
and defend in corporate name, 
Trust Co. r.  School /or Boys, 738: 
distinction between merger and 
amalgamation, Trust Co. r. School 
for  Bo//s, 738. 

Corroborating Evidence-Where pre- 
~ i o n c  \taten~ents of witness are  ill- 
confi~tent  in material aspects to 
witnes~ '  testimony, such statements 
a r e  i n c o m ~ t e n t  for  purpose of cor- 
roboration, nor may court charge 
the jury to disregard inconsistent 
parti; 8 P. Rnqlc?j, 723. 

Costs--I)cfen\e bond not required in 
actions to quiet title or in proces- 
sioning proceedings, Roberts c. 
Rauyrr, 279: one attorney's fee al- 
lowable as  part of cost upon ren- 
dition of judgment in favor of 
drainage dictrict, Drai~ruge District 

v. Bullard, 633; taxing of costs in 
equity suits, Chalzdler a. Cameron, 
62. 

Counsel-Argument to jury, Cuthrell 
v. Greene, 475 ; constitutional right 
to  be represented by counsel in- 
cludes right to suacient  time to 
prepare defense. S.  r .  Gibson, 497. 

Counterclaim-Matters which may be 
set np as, Hancamnion c. Carl., 62 : 
F l ~ m t n g  2;. Light Po., 397: Vcstul 2;. 

White, 414. 
County Comn~issioners-Power to al- 

locate funds from bond issue. S t -  
ki17s c. IIfr4df~1~. 752 

Courts-Prohate jurisdiction of clerk5 
of court, see Clerks of Court: jure- 
nile court has exclusive jurisdiction 
to  determine custody of minor ex- 
cept as  between parents, PJtipps 1'. 

Tiannoy, 629; County courts. Elec- 
tric Co. v. Motor Lines, 86;  Indus- 
trial Commission has exclusive 
jurisdiction to  determine dispute a s  
to fee for medical expenses to em- 
ployee covered by Compenqation 
Act, Worley v. Pipes. 465: Nntros 
r. Owen. 472: ouster of jurisdic- 
tion of Superior Court by arbitra- 
tion agreement, Hargett v.  Delisle. 
384; Brozcjn v. Moore, 406 ; juris- 
diction of court to award custody 
of children in divorce action not 
ousted by prior order icsued in 
habeas corpus, Robbins 7.. Robbind. 
430: power and duty to declare 
statute unconstitutional, Pnlnter 1.. 

Smith ,  612; will resolve donbt in  
favor of constitutionality of statute. 
Boney v. Kinston Graded Sclroolts, 
136 ; constructioll by Federal 
Courts of Federal Elnl~loyers' Lia- 
bility Act governs. Hill r. R. R.. 
236 ; Medlin v. Powell, 323 : con- 
tempt of court, see Contempt of 
Court ; qualification of espert rest< 
in discretion of, R. r .  Str-icklarrd. 
201 : AS. v. Jones, 596 : discretionary 
lnatters not reviewable on appeal. 
Lorcnlrcn v. Asherille, 247: Ed- 
n~i i~ ids  1'. Allen, 250: Gnwctt 1'. 

G o ~ ~ t t ,  290; exercise of legal dis- 
cretion is reviewable, In re Estate 
of Galloway, 547; statutory affi- 
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davit necessary to give court juris- 
diction of pauper appeal, Wil l iams 
v. T i l l n ~ a n ,  434 ; where court modi- 
fies appellant's statement of case, 
appellant must submit case a s  
modified for judge's signature, 
W e s t e r n  N .  C. Conference v .  Tal ly ,  
1 ;  mandate of Supreme Court of 
U. S. in Brunson Case, see page 37;  
jurisdiction of courts in general, 
Coble v. Coble, 81; original jurisdic- 
tion of Superior Court in general, 
Greyhound Corp. v. Utilities Corn., 
31 ; concurrent original jurisdiction, 
Moody v. Howell, 198; appeals to 
Superior Court from municipal or 
county courts, Electric Co. v .  Xo tor  
Lines,  86;  appeals to Superior 
Court from clerk, I n  re  W i l l  o f  
Puet t ,  8 ; Moody  v. Howell ,  198; 
jurisdiction relating to orders or 
proceedings before another Superior 
Court, Davis v. Whitehurs t ,  226, 
what law governs causes arising in 
another state in actions in tort ,  
34orse v. Walker ,  778. 

Creditors-Right to  join claims 
against common debtor, D'avis v .  
Whi tehurs t ,  226 ; sufficiency of 
pleading to set aside contract a s  
fraudulent, Davis v .  Wh i t ehur s t ,  
226. 

Criminal Law - Particular crimes, 
see particular titles of crimes ; men- 
tal responsibility, S .  v. S w i n k ,  123; 
8. v. Jones,  596 ; S.  2;. Creech, 662 ; 
burden of proving insanity or men- 
ta l  irresponsibility, S.  v .  Qreech, 
662; entrapment, S .  v. Love,  99;  
State's witnesses, S .  v .  Love,  99;  
accessories after the fact, S .  v .  
Wi l l iams,  348; mental capacity to 
plead to indictment and make ra- 
tional defense, S.  v .  Sull ican,  251; 
former jeopardy, 8 .  2;. Wi l l iams,  
415; S .  v .  Correll, 640; presump- 
tions and burden of proof, S .  v .  
Creech, 662; S.  v .  Johnson, 701 ; 
expert and opinion evidence in gen- 
eral, 6'. v. Davis, 552; qualification 
of experts, S .  v. Strickland, 201; 
8. v. Jones, 596; testimony as  to  
sanity, 8. v. Jones, 596; 8. v .  
Creech, 662; expert testimony in 

typewriter types, S.  v. Strickland, 
201 ; evidence of motive and malice, 
8. v. Creech, 662; telephone conver- 
sations, S .  v .  Strickland, 201; con- 
fessions, S .  v. Hammond,  108; acts 
and declarations of co-defendants, 
co-conspirators or con~panions, S .  0. 

Wellborn,  617; evidence of bad 
character of defendant, 8. v .  Jones, 
276; S .  I;. Church,  718; competency 
and credibility of witnesses in gen- 
eral, S. v. Davis,  386; credibility of 
accomplices, co-defendants and wit- 
nesses turning State's evidence, S .  
v. Love,  99;  evidence competent to 
corroborate witness, S.  v .  Bagley, 
723 ; evidence competent to impeach 
witness, S. o. Jones, 276; S .  v. 
Creech, 662; whether State is 
bound by its own exculpatory evi- 
dence, S .  v .  R a y ,  40;  S.  v .  Robin- 
son, 647; S .  v. Bagley, 723; evi- 
dence obtained by unlawful means, 
S .  v. Love,  99;  time of trial and 
continuance, 8. v. Strickland, 201 ; 
S .  v. Creech, 662; S .  v .  Gibson, 497 ; 
order of proof, S.  z'. Stl'lckland, 
201; e~-idence competent for re- 
stricted purpose, S. v .  Church, 718; 
withdrawal of evidence, S.  v .  
Strickland, 201 ; argument and con- 
duct of solicitor or private prose- 
cutor, S .  v. Hawleg,  167 ; S .  v .  Coy- 
rell, 640; province of court and 
jury in general, S.  v .  Harcle!~,  167; 
S .  v. Corn-ell, 640; sufficiency of 
evidence and nonsuit, X. ?.. Strick- 
land,  201 ; S.  v.  P r ~ e ,  581; S.  v .  
Blunkenship,  589; S .  v. Robinson, 
647; S .  v .  R a y ,  4 0 ;  peremptory in- 
structions and directed verdict, S .  
v. Baker ,  73; instructions on pre- 
sumptions and burden of proof, S .  
v. Swiizk, 123; statement of evi- 
dence and explanation of law aris- 
ing thereon, S.  v .  Luns ford ,  229; 
S .  v .  Hicks,  345; S .  v .  Fain,  644; 
charge on circumstantial evidence, 
S .  v. Strickland, 201; expression of 
opinion by court on evidence, 8 .  v .  
Love,  99;  necessity for charge on 
less degrees of crime, 8 .  v. Luns-  
ford, 229; S.  v. McNeill, 377; 
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S. v .  X u s e ,  536; charge on failure 
of defendant to testify, S. c. Vc- 
Areill, 375 : charge on credibility of 
witnesses. N. r .  Love,  99; requests 
for instructions, S. c.  Hicks,  345; 
arrest of judgment. S .  I' Htrrris. 
413 ; nen- trial for newly discovered 
evidence, s. I.. Gibson, 497 : attack 
of judgment on grounds of depriva- 
tion of constitntional rights. I n  re 
Taylor. 295 : formalities and requi- 
sites of judgment and sentence in 
capital case<, S.  r. Ha1~7ct1, 167: 
conclusivene~b and effect of record. 
S r .  Robill sov, 647: necessity, 
form and ~eqiiisites of ohjections 
and exceptions in general, 8. v. 
Hawley ,  167 : necessity for calling 
attention to misstatement of con- 
tentions to ~ n p p o r t  esception there- 
to, S. v .  Ch~crch,  718; briefs on ap- 
peal, S .  I.. F r ~ e ,  581; dislni~sa1 for 
incomplete or defectix e record. 8. 
r.  ITest. 416: review of diwretion- 
nry matters, S. v. Stricklaild. 201: 
S. v. Cih.\on, 497 ; presumptions 
and burdm of showing error, 8. v .  
Sull ivan,  251: S. v. Davis. 386; S.  
r. Gibsou. 497: A. v. Creech, 662; 
prejudicial and harinless error, S .  
r. Oreec71, 662 : S .  c. Franklin.  336; 
S.  v .  Dnl is ,  3L%: S. v. Strickland, 
201 ; N. 1 .  Jones,  596 : I n  re JIG- 
K~qiylt t .  303 ; S. t'. JIcXeiTl. 377 : 
S .  v. Gibson. 497; 8. T. Hawley.  
167;  A. I.. Corre77, 640; review of 
finding. on motions, S. v. Speller. 
67: stcrrt rlccisis, S .  1.. Ballanre, 
'if54 ; proceedings after n~andate 
from Supreme Court of the U. S., 
S. c. Br1111son. 37. 

Cross-Actions-Causes which lnay he 
set tip ac counterclaim or cross- 
action. H ~ i w t r ~ ~ ~ i n o n  1.. Carr, .52 : 
Horton I .  P t r r y ,  319 ; Flei7ting c. 
Lighf  Co., 397: Vesta l  t'. W h i t e ,  
414 : for contribution against joint 
tort-fcctror, Pascal v .  Trccinsit Co., 
433. 

Cross Esaniination-As to niatterf 
not relevant to issue held tiitproper, 
Cxthrell  c. Greene, 475; State may 
show defendant paid expert nitness 

in order to establish witness' bias, 
S. r. Creech, 662; of character wit- 
nesses as  to particular acts of mis- 
condnct by defendant. 8 .  1'. Churc l~ ,  
718 

Crossings-Accidents a t  railroad, 
Soa7c 2: R. 11'. 176; Bund.11 c. 
Powell, 707. 

Culpable Kegligenc-In driving. S. 
v .  Blarrkenship, 589. 

1)amages-For breach of contract, 
JIeier v. Xillei-, 243; special dam- 
ages sustained a s  a result of fraud 
maj be recovered in action for can- 
cellation, Kre  c .  Dillinqhanr, 262 ; 
contract indemnifying against loss, 
Coac7~ Co. ti. Couch Co., 534; instrnc- 
tions on ifsue of, Pnscal c. Transtt  
Co.. 435 : motion to set ~s ic le  ver- 
dict ac excessive is addressed to 
discretion and not reviewable, Ed-  
mriitds v. Arlen, 250. 

Deadly Weapon-Charge on presump- 
tion from killing with, S. v .  Frank- 
lin, 336; 8. c. Phillips, 538; pre- 
sumptions from killing with, do not 
arise unless killing is intentional, 
S.  v. 1Mc3-n'll, 377; S .  1;. Phillips, 
538; failure to  charge in single in- 
stance that killing must he inten- 
tional to  raise presumptions neld 
not prejudicial, S.  v. Creech, 662; 
assault with, S. r.  X u s e ,  536; 8. v. 
Robinso%, 647. 

Death- Of p r i n c i p a 1 terminates 
agency, Parker v .  T rus t  Co., 527; 
time within which action for wrong- 
ful death must be instituted, X c -  
Coy 19. R. R., 57; parties who may 
sue for wrongful death, McCoy 2;. 

R .  R., 57; dying declarations, W e s t  
I.. Department o f  Gonservation, 
232: distribution of recovery in ac- 
tions for wrongful death, McCoy 
T .  If. R., 57. 

Debt-Promise to answer for debt or 
default of another, Cutltrell T .  

Grcene, 475 ; Myers v. -4llsbrook, 
786. 

1)ecedents-Action to recover for per- 
sonal services rendered decedent, 
Potter v .  C7a1.k. 3.50; administration 
see Executors and Administrators. 
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Deelarations-Of decedent a s  to 
cause of death, W e s t  v. Dept. o f  
C m e r v a t w n ,  232. 

Deeds-Right of grantee to tack .ad- 
rerse possession of grantor, Ranz- 
sey v .  Ramsey ,  270; ascertainment 
of boundaries, see Boundaries ; 
title and right of trustees of re- 
ligious societies, Wheeless v. Bar- 
r e t t ,  282 ; necessity for certificate 
in acknowledgment in  transfer 
from wife to  husband, McCullen v. 
Durham,  418; grantees in deeds 
executed by testator prior to  death 
not necessary parties to caveat, I n  
re Wi l l  of Broclc, 482; undue influ- 
ence, Lee v .  Ledbetter,  330 ; desig- 
nation of grantee, Byrd v. Patter- 
son, 156; consideration, Lee v. Led- 
bette?;, 330; Cannon v. Blair,  606; 
presumption from delivery that in- 
strument had been signed, sealed 
and delivered, Johnson v. Johnson, 
541; Cannon v .  B l a h ,  606; deed 
held not deed of gift requiring regis- 
tration, Cannon v .  Blair,  606; in- 
tent of grantor, Hudson  v. Under- 
~ o o d ,  273 ; property conveyed, 
Hudson, v. Underwood, 273 ; estates 
created, Byrd v. Patterson, 156; 
agreement to  support grantor, Lee 
v. Ledbetter,  330; timber deed, 
Chandbr  v.  Cameron, 62. 

Deeds of Trust-See Mortgages. 
Default Judgment-Motions to set 

aside, Moody v .  Howell ,  198. 
Default of Another-Promise to an- 

swer for  debt or, Cuthrell v. Grecne, 
475; Myers v. Allsbrook, 786. 

Defeasible Fee-Hales v .  Ren f row ,  
239. 

Defense Bond-Sot required in ac- 
tions to quiet title or in procession- 
ing proceedings, Roberts v. Sawyer ,  
279. 

Defense of Another-Evidence held 
not to  present question of right to 
kill in, S. 1;. CorreZl, 640; charge on 
right of self-defense or right to  de- 
fend member of family held not 
prejudicial, S .  v .  Church,  718. 

Delegation of Authority-General As- 
sembly cannot delegate authority 

to make law, States' R ~ g k t s  Demo- 
cratic Par t y  v. Bonrd o f  Elections, 
179. 

Delivery-Registration raiseq pre- 
sumption tha t  instrument was 
signed, sealed and delivered, John- 
son ?>. Johnson, 541; Cannon v .  
Blair,  6%. 

Demurrer-See Pleadings. 
Deputy Sheriff-Force permissible in 

serring legal process. S. 2.. Fain, 
644. 

Descent and Distrihntion-Husband 
is "heir," T r u s t  Go. 2;. h'helton, 150; 
murderer of ancestor may not in- 
herit, Garner v. Phillips, 160; title 
and rights of heirs. 111 re Entate o f  
Galloway, 547 ; ad.rancements, Har- 
relson 1;. Gooden, 664. 

Directed Verdict-In criminal case, 
S. a. Baker ,  73; is proper when 
party upon whom rests burden of 
proof fails to  offer elidenee, Xc; 
Cullen 2;. Durham,  418: for insurer 
on conflicting evidence ns to condi- 
tional delivery of policy held error, 
Sta7lings 2;. Insurance Co.. 529; evi- 
dence held t o  justify directed ver- 
dict that  defendants' building in- 
terfered with easement for trans- 
mission lines, Liyht  Go. 1. Bor~ncarz, 
682 ; insufficiency of defendants' 
evidence on affirmative defense 
must be raised by motion for, 
Coach Co. v. Xotor  L inw .  6.50. 

Disability - From silicosi. n ithin 
meaning of Compensation Act, 
Young u. Whitehal l  Co., 360. 

Discretion of Court-Order of proof 
rests in, S .  v. Strickland. 201; mo- 
tion for continuance is addressed to, 
S.  v. Strickland, 201; motion for 
special venire is acldrew=4 to, 8. v .  
Strickland, 201; motion to set aside 
1-erdict a s  contrary to evidence is 
addressed to, King r. B~jrrl ,  177; 
motion to strike made in apt time 
is not addressed to, Fleming v. 
Light Co., 397; qualification of es- 
pert rests in, 8. v. Strickland, 201; 
6'. v. Jones,  396; diqcretionary mat- 
ters not reviewable on appeal, Low- 
m a n  v .  Asheville, 247 ; Ednlirnds 2;. 
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911en, 250; Gal-rett v. Garrett, 290; 
exercise of legal discretion is re- 
viewable, I n  r e  Esta te  of Gallo- 
zca y, 547. 

Discrimination-New trial  awarded 
fo r  systematic exclusion of Negroes 
from grand jury, S. v. Speller, 67. 

Disease-Heart disease is not occupa- 
tional disease and ordinarily is not 
compensxble, West v. Drpt.  of Con- 
.wrration. 232 ; silicosis is occupa- 
tional disease, Young c. Whitehall 
Co., 360. 

Distributee-Defined, Trust Co. v. 
Shclton, 150. 

Dirorce-Laches, n'all v. Sal l ,  598; 
complaint in action for alimony 
without divorce held snficient. 
T7~71  1'. Trnll, 196; alimony pen- 
rloite lite, Nall ?). Sn71, 598; con- 
tempt for failure to pay alimony, 
Lntnnl a. Lamm, 248: custody and 
support of children, Coble v. Cohle, 
81:  Robbins 2;. Robbins, 430; 
Phipps 7 l  Vannoy, 629. 

Doctors-See Physicians and Snr- 
geons. 

Doc t r i l l~  of Assumption of Risk-In- 
applicable in actions under Federal 
Employers' Liability Se t ,  323. 

Doctrine of Election--Does no apply 
where beneficiary is devised her 
own property, @/rd 1'. Prrtterson, 
156. 

Docnnientq-Secondary evidence of 
contents of, Lawdis 2-.  Gittlz?~. 521. 

Doineqticated Corporations-Venne of 
action against domesticated cor- 
porations, Hill a. Greljl~ound Corp., 
728. 

Domic i l eAlone  cannot confer jurin- 
tion, Colile 7.. Coble, 81 ; for  pur- 
pose of roting, Ozcens a. Chaplin, 
797. 

Dominant Highway-Failure to stop 
before entering intersection mith 
through highway is not negligence 
pcr sr,  Lee 1;. Chemical Corp., 447. 

Double Jeopardy-S. v. Williams, 
415; S. v. Correll, 640. 

Double Taxation-Income tax  on dis- 
tributive share  of resident bene- 

ficiary d e r i ~ e d  from trust  business 
carried on in another state, Sabine 
c. Gill, 599. 

Drainage Districts-Power of com- 
missioners to  make improvements 
l t ~ l d  not presented for  review, 
Druinagc District c. Bvlltrrd, 633 ; 
.judgment to foreclose drainage lien 
Reld proper, Drainuyc Uzatrict c. 
Rnllard. 633. 

Drugs-Osteopath niny not preirrihe 
or administer, 8. 2,. Bake?., 7.3 ; ex- 
pert i111d opinion testimony as to 
effect of, 8 .  v. Joncs, 396. 

Drnnken Dril-ing-S. z'. Hoicylr, 5::" ; 
S. r. Bltr?ilifnsl~ ip, 589. 

Drnnl<eiiness-Defendant ic; l)rc~fnined 
snne mith hnrden of ertahlishing 
irrespo115ibility dne to, X. 7'. Crt~t.11, 
662. 

Due Proces\-Xotice and h e a r i ~ g  a re  
essential to, Cohle 1;. C o b l ~ ,  81 ; 
States' Rights Demom-ntir Part!/ v. 
Board of Elcrtion.r, 179: is synony- 
mous with "law of the  land," 8. v. 
Bnllance, 7 6 4 ;  defendant in prose- 
cution on capital charge is entitled 
to h a ~ e  connrel, I n  rc  Trc~llor, 297. 

"Duty of Retreat"-Officer ser\.ing 
search warrant may kill in wlf-dr- 
fense without retreating. S. 1. .  Fnin, 
644. 

Dying Declarations-Of cltvrdwt a s  
to cause of death, Tl'c-ct 2'. Dtpt .  of 
Conserra t Lo?%, 232. 

1:asements-Sti~tntoly right to t~sta1)- 
lish cartway. Bnrrix c. liilrd, 343 ; 
Brown 1'. Gloss. 657 ; extent of right 
of way, Light Po. 1.. Ro~cnirrn, 682 ; 
R. R.  v. Xfg. Co.. 696. 

Education-Physical training is legiti- 
mate function of ednration. H o ~ c v  
1.. Kinrtoji Gradcd Sckoolr, 136. 

Ejectment-Plaintiff nin\t \how right 
t o  immediate posuession, Bass v. 
Xoorc, 211 ; necessity for  bond, 
Roberts tr. Rrruycr, 279. 

Election-Doctrine of does not apply 
where beneficiary is d ~ r i r e d  her 
own property, B y r d  v. Patterson, 
156. 

Election of Remedies-Special dam- 
ages sustained as  a result of f raud 
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may Iw recovered in action for can- 
cellation, Kee 1.. Dillinghanl, 26'2. 

Elrctioni-Where elwtion sought to 
be enjoined has been held plain- 
tiff's appeal will be dismissed as  
academic, Eller 1'. TT'ull, 359 : Peri- 
land 7.. G o ~ r r ~ i ,  449: S a n f c  2;. Win- 
ston-Arclr~iz, 732 ; absentee ballots. 
Owrns 2,.  Chc~pliti, Appe~idis. 797: 
formation of ~ i e w  party, States' 
Itirjhts Denloc.ratic Part,?/ 2;. Board 
of Elwtions, 179; is not ilecessary 
to innnicipal rspenditure for spe- 
cial training of policemall, @?f?2 c. 
Kitchin, 450. 

Elw.tricity-Joirlder of parties to re- 
c o ~ e r  damages from fire started by 
transmission line, P len~i~ ig  11. Liqkt 
Co., 397 ; interference with ease- 
ment for transmission lines, Light 
Co. 2;. Bownzan. 682. 

Emancipation-In minor's suit by 
father as  next frier~d deniandilig 
recovery for loss of earnings dnr- 
ing minority father waives right 
thereto, Pascal v. Tvanszt Co., 433. 

Emergency Price Control-Penalties 
and persons liable, Bledsoe v. Lum- 
b e r  Co., 128. 

Eminent Domain-Implied grant. R. 
R. v. Mfg. Go., 698; effect of decree. 
Liqht Co. v. Bownzan, 682. 

Employer and Employee-See Master 
and Servant. 

Employers' Liability Act-Hill c. R. 
R., 236; Medlin 2;. Powell, 323. 

Employment Security Con~iniqsio~l- 
Unemplo?jment Compensation Cont. 
v. Lunceford, 570. 

Entireties-Estate by, Bllrtl 1.. Put-  
terson, 156. 

Entrapment-S. v .  Love, 99. 
Equal Protection of Law-Sew trial 

awarded for systematic exclusion 
of Negroes from grand jury, 8. 1;. 

Speller, 67. 
Equity-In equity init  taxing of costs 

is  in discretion of court. Charrdlrr 
v. Cameron, 62 ; estoppel Iiy misrep- 
resentations, McCull~~t  2). Durham, 
418; party will not he allowed to 
benefit from own wrong, Garner v. 
Phillips, 160. 

Estate by Entireties-Byrd v. Pat- 
terson, 156. 

Estates-Consent judgment for set- 
tlement of estate approved, Bank v. 
Hendleu, 432 ; estates of decedents, 
see Executors and Ad~ninistrators ; 
ectates by entireties, Burd 1;. Pat- 
terson, 156; estates created by 
deeds, see Deeds; estates created 
by wills, see Wills ; trust estates, 
see Trusts ; termination of life es- 
tate and vesting of remainder, 
Bass 7.. Xool-e, 211. 

Estoppel-By election under will, 
Burd 1.. Patterson, 156: parent 
I~ringing action as  nest  friend is 
estopped hy demand for recovery 
of earnings during minority from 
thereafter asserting his right there- 
to, Pascal r. Transit Co., 435; em- 
ployer held not estopped from set- 
ting up defense that claim was not 
filed within one year, Jacobs c. 
Jfanufacturing Co., G60 ; after-ac- 
clnired title, Chandler c.  Can~rron, 
B k  estoppel by misrepresentation, 
_$fc.Crtllerr 7' Ditrlrrrnz, 418: sover- 
eign not estopped, Henderson c. 
Gill. 313 

hidenee--In particular actions, see 
particular titles of actions; in crim- 
inal prosecutions, see Criminal Law 
and particular titles of crimes ; ju- 
dicial notice of facts within com- 
mon knowledge, Green v. Kitchin, 
4.50: burden of proof, Johnson v. 
Jo71nso17, 541 ; preponderance of evi- 
dence, lV?/utt c. Coach Co., 340: 
burden of proving defense. Xac-  
C1zc1.e I . .  111s. Po., 30.5; rule that 
party is bound hy  testimony of his 
ow11 witness. OKCWY T .  Chaplin, 
Appendix. 797 ; cro\s-e\nininatioli. 
47.5: facts in issue and relevant to 
issues. Crctl~rell c. Gwene, 475 ; 
photographs. Coacl~ Co. v. Xofor 
L ~ ~ i r c ,  650 : secondary evidence, 
LanrJie 1,. Gittliii. .521: parol eri- 
dence, XcCz~llers 1.. Dni-lzanz. 418 ; 
Bass z.. Rtrss, 171 : hearsay exidence, 
Lrrnclis u. Gittlrn, 521: opinion evi- 
dence, Harrelson 1.. Gooden, 634 ; 
S. 1.. Hoz~gh, 532; sufficiency of evi- 
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dence to overrule nonsuit, Barlolo 
v .  B u s  Lines,  382; Pascal 2;. Traqz- 
si t  Co., 435; consideration of evi- 
dence on motion to nonsuit, Pascal 
v .  Trans i t  Co., 435; motion to set 
aside rerdict a s  contrary to, K i w  
v. Byrd ,  177; Coach Co. v .  Xo tor  
Lines ,  650: motion for new trial 
for newly discovered evidence, 8 .  
v .  Gibsox, 497; declaration of de- 
cedent a s  to cause of death, Trcst 
I-. Dept.  o f  Conservation, 232 : order 
of proof rests in sound discretion of 
court, S. v. Strickland, 201; with- 
drawal of, by court, S. ?;. Strick- 
Tnnd, 201 ; expression of opinion on, 
in charge, S. G. Love,  99; statement 
of evidence and application of law 
thereto, Lewis  v .  W a t s o ~ z ,  20; S.  v .  
Luns fo rd ,  229 ; Kee  v .  Dillingham, 
262; S. v .  Hicks ,  345 ; prejudicial 
and harmless error in admission or 
exclusion of evidence, Poole v. 
Gentr?!, 266; Landis v. Gitt l in,  521; 
S.  v. Jones,  596; Coach Co. v. Motor 
Lines,  650; S. v .  Creech, 662. 

Exceptions-Case on appeal is neces- 
sary to present exceptions relating 
to alleged errors in progress of 
trial, W e s t e r n  Y. C. Confermlce r. 
Ta l l y ,  1 ;  Harney  c. Comrs. o f  X c -  
FarZan, 71 ; form and sufficiency of 
exceptions to  findings or failure to 
make findings, He~zdley  v .  Perry,  
15 ; Poole v .  Gentry,  2% ; sole ex- 
ception to denial of motion to strike 
presents only question of whether 
judgment is supported by record, 
Rhodes  v .  A s h c ~ i l l e ,  355; to  sign- 
ing of judgment, Coach Co. v .  Xo tor  
Lises ,  650; where evidence is not 
in record exception to charge can- 
not Ile considered, Shepherd v .  Dol- 
Zar, 736; party may not except to 
ruling in his favor, Couch Co. u. 
X o t o r  Lines,  660; not set out in 
brief deemed abandoned, S. v .  
Frye ,  581 ; where exceptions a re  not 
grouped appeal IT-ill be dismissed, 
S. I . .  W e s t ,  416. 

Exclusive Emoluments-Special train- 
ing of policemen is  not, Green v. 
Ki tchin ,  450. 

Exculpatory Evidence - W h e t h e r 
State is bound by, S. v. Ray,  40; 
S .  v .  Robinson, 647. 

Execution-Property in crcstodiu lugis, 
Davis v. Whitehurs t ,  226; life of 
lien, XcCullers v .  Durham, 418; 
sale held open for  ten days, Mc- 
Cullers 1'.  Durham,  418; title and 
rights of purchaser, Davis v. 
TVhitehrmt,  226 ; McCullers v.  Dur- 
ham,  418 ; attack of sale, McCullers 
1;. D iwAan~ ,  418; supplemental pro- 
ceedings, Finance Co. v .  Ptctnanz, 
555. 

Executors and Administrators-Only 
personal representative may main- 
tain action for wrongful death, 
JfcCog c.  R. R., 57; appointment 
of personal representative for de- 
ceased administratrix not necessary 
in careat proceeding, I n  re Wi l l  o f  
Brocli, 482 ; advancements, Hasrcl- 
son c .  Goodeu, 654 ; whether per- 
sonal representative of deceased 
mortgagor sho~ild have been made 
party in action to restrain fore- 
closure held not presented in apt  
time, Gilkey v .  Blanton,  792; rero- 
cation of letters, I n  rc Estute o f  
Galloway, 547 ; assets of estate, 
Parker  v .  T rus t  Co., 527; I n  re  
Estate  o f  Gullozca~t, 547 ; claims for 
~ ~ r s o n a l  services rendered dece- 
dent, Potter v. Clark ,  350; distri- 
bution of estate under family agree- 
ment, Ilanli v .  Hendley,  432. 

Expert Testimony--4s to  sanity or 
effect of drugs, S.  v. Jones, 596; 
State may show defendant paid ex- 
pert witness in order to establish 
witness' bias, 8. v. Creech, 662; 
qualification of experts rests in dis- 
cretion of court, S. v. Stl.ickZand, 
201 ; 8. 1;. Jones,  596. 

Explosives-Punishment for burglary 
with, I n  re  McKnight, 303; sen- 
tence for burglary with, I n  r e  Mc- 
Knight, 303. 

Expression of Opinion-By court on 
evidence, S. v .  Love,  99. 

Extradition-P e r s o n  a 1 property 
brought into State by nonresident 
subject to  attachment unless non- 
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resident is brought into State by 
extradition or after waiver thereof, 
White v. Ordille, 490. 

Ehcts, Findings of-See Findings of 
Fact. 

False Imprisonment-A c t i o n for 
wrongful arrest, see Arrest ; action 
for, is improperly pleaded as  coun- 
terclaim in action for negligent in- 
jury, Veztul 2'. White, 414; nature 
and essentials of right of action, 
I'ridgen v. Goaclc Co., 46; liability 
of principal or employer for acts 
of agent or employee in causing ar-  
rest, Yridgen v. Coach Co., 46. 

Family Agreement-Consent judg- 
ment for settlement of estate ap- 
proved, Bank v. Hendlell, 432. 

Federal Courts-Mandate of Supreme 
Court of C. S. in Brunson Case, 
see page 37; construction of Fed- 
eral Employers' Idability Act gov- 
erns, Hill 2; .  R. R., 236 Medlin v.  
Pozoell, 323. 

Federal Employers' Liat~ility Act- 
Hill v. R. R., 236; Medlin v. Powell, 
323. 

Felonious Assault-See Assault. 
Felonious Intent-Charge held for 

error in failing to  define felonious 
intent, 8. a. Lunsford, 229. 

Felony-Defendant in prosecution 
for capital charge is entitled to 
have coui~sel, I n  r e  Ta?/lor, 297. 

Filling Stations-Liability of lessor 
and lessee for injury t o  patron, 
Rogrrs 1.. Oil Gorp.. 241. 

Findings of Fact-Form and suffi- 
ciency of exceptions to  findings or 
failure to  make findings, H ~ z d l e y  
v. Perrv, 15 ; Poole a. Gentry, 266 ; 
failure of court to  set forth in full, 
not fatal in absence of request, 
NalZ v. Nall, 598; supported by evi- 
dence a r e  conclusive, Ledford u. 
Lrdford ,  373 ; Pnole 11. Gentry, 266; 
Cfriygs 2;. York-Xhipley, 572 ; Can- 
non v. Blair, 606; Trust Co. v. 
Rchool fo r  Boys, 738; where find- 
ings of fact are  not supported by 
evidence, rulings thereon a r e  re- 
viewable, S. v. Speller, 67; Coble 
v. Coble, 81; findings made under 

misapprehension of law will be set 
aside, III r c  Estate of Gnlloway, 547 : 
of Industrial Commission are con- 
clusive when supported by evidence, 
West v. Dept. of Conservation, 232; 
Jacobs 1;. dfanufacturittg Co., 660: 
are  not binding when not supported 
by e~idence,  Young v. Whitehall 
Ch., 360; findings held insufficient 
to support judgment that  petition- 
ers were entitled to  cartway. Oarrrs 
u. Byrd, 343. 

Fire-Joinder of parties to  recorer 
damages from fire negligently 
started, Flenring v. Light Co., 397. 

Fire Insurance-See Insurance. 
Florists-Liability for sales tax in 

sale of flowers, Henderson v. Gill, 
313. 

Flowers-Liability for sales tax in 
sale of, Henderson v. Gill, 313. 

Foods--Complaint held to  charge neg- 
ligence alone in serving poisonous 
food by defendants and recovery 
could not be had for  breach of im- 
plied warranty. King 7,. Colrll, 258. 

Foot Tracks-As circumstantial evi- 
dence of guilt, 8. v. Frye, 581. 

Foreclosure - See Mortgages ; of 
drainage assessment liens, Drainage 
District v. Bullard, 633: matters 
adjudicated in hearings on restrain- 
ing orders where appeal is not per- 
fected may not be presented upon 
appeal from judgment of confirma- 
tion, Oilkey v. Blanton, 792; 
whether personal representative of 
deceased mortgagor should have 
been made party in action to re- 
strain foreclosure held not present- 
ed in apt  time, Cilkey v. Blantott, 
792. 

Foreign Corporations-Process agent 
for, Townsend v. Coacl~ Co., 623: 
renue of action against domesti- 
cated corporation, Hill c. C r e p  
hound Corp., 728. 

Foreseeability-Warner r. Lamrus, 
27; Shaw v. Barnard, 713. 

Forma Pauperis-Statutory affidavit 
necessary to give court jurisdiction 
of pauper appeal, TVillinms v. Till- 
man, 434. 
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Former Jeopardy-#. v. TFilliains, 
415 ; S. r. Correll, 640. 

Fornication and Adultery-#. v. 
Davis, 386. 

Franchiseu-Of bas companies, kt/- 
hound Gorp. o. ljtilitiee Conz., 31;  
general statute held not to limit 
power of city to l e ~ y  franchise tax 
under special act, Pozcer Co. v. 
Bowles, 143. 

Fra~ld-Attack of judgment for, Bass 
7.. Moore. 211 : cancellation of in- 
struments for. see Cancellation of 
I~istrnments : deception constituting 
fraud, Grorttt v. Gamett, 290: Kee 
?-. Dilliiz ghrcin, 262 ; deception and 
reliance on misrepresentation, Har- 
rison 11. R.  R., 92;  sufficiency of 
eridence of fraud, Garrett v. Bar- 
rett ,  290. 

Frauds, Statute of-Promise to an- 
swer for debt or default of another, 
Cfcthre77 G .  Greene, 475; Myers v. 
Allsbrook, 786 : par01 trusts. Bass 
r .  Bass. 171: Cuthrcll v. Greene, 
475. 

Frandulent Conveyances -Pleadings, 
Darir  v. Whitehurst, 226. 

Freedom-To pursue ordinary occu- 
pations, R. r. Ballawe, 764; relig- 
ious freedom. S .  r .  Massey, 732. 

Gambling-Prosecution for possessing 
and leasing slot machines, S. v. 
Davis, 552. 

Garnishment - Prospective earnings 
not subject to supplemental pro- 
ceedings, Firrnnce Co. v. Prct?zanz. 
5.55; property subject to, White a. 
Ordille, 490. 

General Assemb1~-Cannot delegate 
authority to make law, State.?' 
Rights Democrntic Party G .  Board 
of Elect io~~s,  179. 

Gifts-Where husband pays for land 
conveyed to wife, lam will presume 
gift, Bus? 1.. Bnss, 171; truqt in- 
denture held not deed of gift re- 
qniring registration nithin one 
year. Canlion G .  Blair, 606; ad- 
rancenient~, Harrelson ?.. Gooden, 
0.54. 

Grade Cro4ngs-Accidents at.  Noah 
1.. R.  R., 176; Bundu a. Porrell, 707. 

Grand Jury-Qualification and selec- 
tion of grand jurors, S. v. h'peller, 
67. 

Grantor and G r a n t e e R i g h t  of gran- 
tee to tack adverse possession of 
grantor, Ramset/ v. Ramseg, 270; 
grantees in deeds executed by tes- 
tator prior to  death not necessary 
parties to  caveat, I n  1-e Will of 
Brock, 482. 

Guests-Within meaning of automo- 
bile guest statute, Horse v. Walker, 
778. 

Habeas Corpus-To obtain freedom 
from unlawful restraint, In r e  Tat/- 
lor, 297; to obtain custody of 
minor children, Robbins v. Rob- 
bins, 430; Phipps v. Vannoy, 629; 
appeal and review, In re  Talllor, 
297 ; I n  r e  McKnight, 303. 

Handcart-Is not vehicle and must 
he pushed on left side of highway, 
Lewis v. Watson, 20. 

Harmful and Deleterious Substances 
-Complaint held to  charge negli- 
gence in serving poisonous food by 
defendants and recovery could not 
be had for breach of implied war- 
ranty, King v. Qoley, 258. 

Harmless and Prejudicial Error-See 
Prejudicial and Harmless Error. 

Health-Statute may not create 
monopoly when restrictions have 
no real relation to public health, 
safety or welfare, Palmer v. Smith, 
612 ; ordinance prohibiting handling 
of poisonous reptiles, S. v. Jlgsseij, 
734. 

Hearsay Evidence -Testimony by 
party as  to statement he made a s  
to contents of documents not hear- 
say, Landis v. Gittlin, 521. 

Heart Disease-Is not occupational 
disease and ordinarily is not con-  
pensable, West a. D ~ p t .  of Conset-- 
ration, 232. 

"Heirs"-Whether word "heirs" is 
nqed to designate heirs general so 
that Rule in Shellell's case applies. 
Ratley v. Olirer, 120; Wheeler 2;. 

TVilder, 379 ; realty passes directly 
to heirs and they are entitled to 
rents, I n  re Estate of Ballozca?/, 
547; advancement to, Harrelso~z v. 
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Gooden, 654; consent judgment for 
settlement of estate approved, BanE 
Q. H e n d l e ~ ,  432. 

Highways-Nature and grounds of 
remedy to establish cartway, Gar- 
r i s  v. Byrd ,  343; Brozon v. Glass, 
657; use of highways and law of 
the road, see Automobiles. 

Hit  and Run Driving-S. ?I. R a y ,  40;  
prosecution for involuntary man- 
slaughter will not support plea of 
former jeopardy in prosecution for, 
S. v. W i l l i a m ,  415. 

Holographic Codicil-In re W i l l  o f  
Goodman, 444. 

Homicide-Accessory after the fact 
of murder, 8. v. Wil l iams,  348; 
self-defense, S. v. C h w c h ,  718; pre- 
sumptions and burden of proof, S. 
v. MciVeiZZ, 377 ; S .  1;. Phillips, 538 ; 
S. v. Creech, 662; relevancy and 
competency of evidence in general, 
S. o. Creech, 662; evidence of mo- 
tive and malice, S .  v. Creech, 662; 
sufficiency of evidence and nonsuit, 
S .  o. Bagleu, 723; charge on pre- 
sumptions and burden of proof, S. 
1). Franklin,  336; S. I;. Creech. 662 ; 
S. . 2 7 .  Phillips, 538; charge on de- 
fenses, S .  2;. Franklin,  336; 8. 2;. 
Correll, 640; 8. 1;. Church, 718; 
instructions on less degree of 
crime, S.  2,. McNeiZl, 377: prosecu- 
tion for involuntary manslaughter 
will not support plea of former 
jeopardy in prosecution for hit and 
run driring, S. v. Wil l iams,  415 ; 
manslaughter in operation of auto- 
mobile, S. v. Blankenskip,  589; 
after new trial is granted on ap- 
peal, plea of former jeopardy to 
higher offenses held untenable on 
s e c o ~ d  trial, S .  v. Correll, 640. 

Hospitals-Devise to hospitals of 
State for charity patients, Trus t  
Co. v. McNul lan ,  746. 

Hotels-Liability of hotel for guest's 
fall, Barnes  v. Hotel  Corp., 730. 

Husband and TVifeAction by n-ife 
against husband for assault and 
validity of release esecuted by her, 
Garrett  v. Garrett ,  290; divorce and 
alimony with or without divorce, 
see Divorce; husband takes a s  dis- 

tributee not by virtue of lea marit i ,  
T r u s t  Co. v. Shelton,  150; marital 
rights, privileges and disabilities, 
Coble v. Coble, 81 ; wife's beparate 
estate, Bass v. Bass,  171; transac- 
tions between husband and wife, 
Bass  T .  Bass,  171 ; Garrett  I;. Gar- 
re t t ,  290 ; conveyances between hus- 
band and wife, Henleu 1.. Perry, 
15;  Bass v. Bass,  171: JfcCullen 21. 
Dur7zam, 418; creation of estates by 
entireties, Byrd 2;. Pattersotr, 156. 

Immunity-Of State's witness from 
prosecution, S .  v. Lore. 99. 

Implied Emancipation-In minor's 
suit by father as  next friend de- 
manding recovery for loss of earn- 
ings during minority, father waives 
right thereto, Pascal I;. Trausit  Co., 
435. 

Implied Grant-Acquisition of right 
of way by, R .  R. 11. itla?~ufact?rring 
Co., 695. 

Implied Powers-Of municil~alitg, 
Green v. Kitchin,  450. 

Implied Warranty-Con~plaint held to 
charge negligence alone in serring 
poisonous food by defendants, and 
recovery could not be had for 
breach of implied warranty. K i n q  
a. Coley, 258. 

Inadequacy of Consideration-Is 
alone insufficient to establish fraud, 
Ledford  v. Ledford ,  373. 

Income Tax-On d i s t r ibu t i~e  share of 
resident beneficiary derived from 
trust business carried on in another 
state, Sabine v. Gill. 599. 

Indemnity-Nature and requisites of 
right of action, Bledsoe o. Lunzber 
Co., 128 ; matters secured, C'oach Go. 
9. Coach Co., 534 ; rightq and reme- 
dies o f  person indemnified. Fleming 
?;. Light Co., 397. 

Indictment-Grounds for quashnl of, 
S.  a. Speller, 67; effect of quashal 
of indictment, AT. v. Speller, 67. 

Infants-Awarding custody of, in  
divorce action, Coble 2;. Coble, 81 ; 
jurisdiction is not ousted by prior 
order in habeas corpus, Robbins v. 
Robbins,  430; juvenile court has 
exclusive jurisdiction to determine 
custody of minor except a s  between 
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parents, I'hipps v .  Vannou,  629: at- 
tack of j~~tignient agai~ist 011 ground 
that guardian ad liteni failed to 
properly rel~resent them. Bass v .  
_ l l o o r ~ ,  211 : contention of want of 
sufficient notice hefore judginent 
against n~inor. G a m e r  v. Phillipk. 
160: damages reco~~ernble hy in- 
fants in actions for negligent in- 
jury. Pirsrr;l v .  Transit  Co., 4.35; 
right to recover for father's negli- 
gent driving, It'riglit v. Wr igh t ,  
503: evidence held for jury on is- 
sues of negligence and contributory 
negligence in action for fatal injury 
of child on highway, Hughes 1;. 

T ~ I ~ I  ! ~ f  I-, 773. 
Injunctions-In equity suit taxing of 

costs is ill discretion of court, 
Ch iiilrllc~ 1'. Cnmeron, 62 ; where 
election sought to be enjoined has 
been heit? plaintiff's appeal will be 
dismissed as academic. Ellet- 1:. 

Wal l .  369 : Pe111and v.  Gozaan, 440 ; 
S r r ~ ~ c c  r .  Wi1lsfow8ale1n,  732 : find- 
ings in injl~nctive proceedings a re  
reviewable, V c L e o d  v. TT'righ tsville 
Rairrh. 621: t o  remove building 
from righr of -way for transinission 
lines. Li.ijh t Co. v .  Bozaman, 682 : 
enjoining r~uisances, NcLeod v. 
TT'rigl~txt?iTlc Beach,  621 ; enjoining 
institntion or prosecution of civil 
action, Unrin  v .  Wh i t ehur s t ,  226 ; 
enjoining iiifringement on fran- 
chi,qe,s, (ir(.!/71011izd Corp. c. Ctilities 
C0117., 31 ; Greyhound C01-P. I;. 
T r o ~ ~ s p o ~ ~ ~ o t i u l r  Co., 31. 

Iniikeel?ers-1,ial)ility of hotel for 
guest's fail, Barnes T. Hotel Corp., 
730. 

1nsanit~-Mental responsibility for 
crime. A'. r .  Szcinh-, 123: S .  c. 
CrcecA. 662 : proced~ire to raise and 
determine question of inental ca- 
pacity of defendant to plead the 
indictmrlit ;r11(1 c o n d ~ ~ c t  defense. 8. 
v .  S I I ~ ~ ~ I Y O I ,  261 : defendant is pre- 
sun~erl sane : ~ i t h  hnrclen of estah- 
li,shinp i r r e o s i i i t  due t o  
drnn1iem1c~i.s. R. v .  Creceh, 662. 

Instrnction-Relati~lg to particular 
actions, see particular titles of ac- 

tions ; in criminal prosecutions, see 
particular titles of crimes ; request 
for, 8 .  v .  Hicks,  345; statement of 
eridence and application of law 
thereto. Letcis 2;. Watso~r ,  20;  8. e. 
L ~ i n s f o r d ,  229 ; I iee v. Dillinghanz, 
2 6 2  S .  c. Hicks,  345; charge held 
for error in failing to define felon- 
ious intent, R. 2;. Lunsford ,  229; i.j 
error to  fail to  explain lam arising 
on defendant's contention supported 
by evidence, S .  v .  Fain,  644;  ex- 
pression of opinion in, S. v. Love,  
9 9 ;  duty of court to charge on less 
degree of crime, S .  2.. Lunsford .  
229: S .  v .  3fcSei11, 377: S .  v. Muse. 
536 : peremptory instructions in 
criminal case, S.  v.  Baker ,  73:  
upon defendant's motion for per- 
emptory instructions, elidence will 
be considered in light most falor-  
able to  plaintiff, Garrctt i,. Garraft .  
290 : inadvertent statement of 
pun~i t~r~ta  of proof held corrected, 
1T7!/rrtt 1.. Coach C o ,  340; on failure 
of defendant to testify. S. 2;. Vc- 
Ye i l l ,  377; on right of self-defenue 
or right to defend member of fam- 
ily held not prejudicial. S.  1'. 

Cht~r.cli, 718: failure to charge in 
single instance that killing  nus st 
be intentional to raise presump- 
tions. held not prejudicial. S. 1 ' .  

Creec7i. 662: failure of charge to 
limit prospectire losses to present 
cash value 7teld not prejudicial, 
Pawn1 v. I'rcuzsit Co., 435 ; on clue<- 
tion of contributory negligence held 
error in omitting question of coil- 
cnrring negligence, Soa l f  c. R. R , 
173: exceptions to, Corrch Co. I . .  

Jlotor Lines, 650; r h e r e  eridence 
is not in record. exception to cannot 
be considered. Shepherd c DoTlar, 
736; where charge is not in record 
i t  will be presumed correct, S v. 
Su7li1 011, 251: misstatement of con- 
t en t ioa~  must be brought to court's 
attention in apt time, Concl~ Co T. 

3Iotor Lixes,  650: 8 .  2;. C71 ure l~ .  718; 
prejrrdicixl and harmless erior in. 
111 I P  1r171 o f  E t l ~ e ~ i d g e .  280: S .  I 

Frnitklin, 336 : W y a t t  1.. Coaelz Co., 
340: 8. v .  ATlrSeill, 377; R. c. Dacis,  



WORD AND PHRASE INDEX. 

386; AS. v. Creech, 682;  Stewart v. 
Dixon, 737. 

Insulating Negligence - TITurwr v. 
Laxarus, 27. 

Insurance-Change of beneficiary to 
one employee upon agreement that 
such employee would pay out of 
proceeds mortgage on another em- 
ployee's house, Cuthrell c. Greene, 
475 ; construction of policies, Elcc- 
tric Co. z?. Ins. Co., 518: Vac0lure 
c. Ins. GO., 305; construction of fire 
policy, Ziberlin v. Ins. Co., 567; 
notice and proof of loss and waiver, 
Zib~rl in  c. Ins. Co., 567: effective 
date of life policy, Stallings 1.. Ims. 
Go., 529; actions on life policies, 
Barnes v. Trust Co., 400; construc- 
tion of liability policies as  to per- 
sons covered, YacClui-~ v. Ins. Co., 
305 ; construction of collision policy 
as  to risks covered, Electric Co. v. 
Ins. Co., 518; notice of accident in 
liability and col l is io~ insurance, 
IlfacClure c. Casunltll Co., 305 : co- 
operation of insured in preparing 
and prosecuting defense to action 
on policy by third person. SfucClure 
c. Cascbalt~ Co., 305; actions on lia- 
bility and collision policies, Xac- 
Clure 9. Ins. Co., 305. 

Intent-Charge held for error in fail- 
ing to define felonious intent, S. 1;. 
Lunsfo1~7, 229. 

Interstate Commerce-Segregation of 
races on interstate carriers, Prid- 
gen z. Coach Co., 46;  Federal Em- 
ployers' Liability Act, Hill v. R. R., 
236; liability of carrier for wrong- 
ful delivery of goods, Griggs v. 
York-Shipley, 572. 

Intervening Negligence-Fi7arner c. 
Laxarus, 27. 

Intosicating Liquor-Immunity of 
State's witness from prosecntion, 
S. v. Love, 99;  drunken driving, 
S. v. Hough, 532; S. c. Blankenship, 
589. 

Intrinsic Fraud-Attack of judgment 
held for, Bass v. Afoore, 211. 

Invitee-Free passenger is invitee of 
taxi company, Wright v. Ti7rigAt, 
503; liability to, for injuries from 
fall, Patterson v. Lexington, 637. 

Involuntary 3Ianslaugllter-Proswtl- 
tion for, will not support plea of 
former jeopardy in prosecution for 
hit and run driving, S. c. Willtomu, 
415. 

IWI~S-AS to mental capacity to 
plead to indictment m ~ y  be snb- 
mitted with issue of guilt or inno- 
cence. 8. z. Sullivan, 261; must 
arise on pleading\. NcCullen r .  
Durhrrm, 418; coml~laint hold to 
charge negligence alone in serving 
poisonous food by defendants and 
recovery could not be had for 
breach of implied warranty, Rinq 
1.. Colc?~, 258; insufficiency of de- 
fendants' evidence on affirmative 
defence must be raised hy motion 
for directed verdict. Cortcl~ Co. v. 
Motor Lives, 650. 

Jeopardy-S. c. Williaivs, 413; S. I. .  
Corrc.11, 640. 

Joinder of Actions-Causes which 
may he set up a s  connterclaim or 
cross-action. Ha+zcanzniorr z. COW, 
52: Horton 2;. Perri/, 319; joinder 
of causes in complaint. D a r k  o. 
li'hitehurst, 226. 

Joinder of Parties-Joinder of Joint 
tort-feasors, F l ~ m i n q  1.. Light Co., 
397; Slzctzc; r .  Barnard. 713 

Joint Tort-Feasors-Joinder of, Flon- 
iwg 1'. Liqlr t Co., 397 ; Shn I ( .  1. Brrr- 
ward, 713; action for contribution 
against, Pascal v. Trapisit Po., 435. 

Judgments-Review of esceptionq to  
judgn~ent, Tl'cstern S. C. Confer'- 
crrcc c .  Tall!/, 1 ; Hrcrnr 11 7.. COIIII 8. 

of .lIcPrrrlaii, 71:  execution of jndg- 
inents, see Esecution : motion for 
on the pleadings, Bass  r . SIoorc, 
211 : Tl'ike 1%.  G?carantti Co.. 370 ; 
Z3ro1r11 2'. Xoore, 406 ; where war- 
rant fails to charge crime, jndg- 
ment will be arrested. 8. 1 ' .  Harris, 
413 ; not supported by allegations 
cannot stand, King c. Coky, 2.58; 
,%fcCullen r. Durhanz. 418; consent 
judgment for settlement of estate 
approred, Bank v. Hendley, 432 ; 
nature and essentials of consent 
judgments, Ledford c. Ledford, 
373; attack and setting aside con- 
sent judgments, Davis v. White- 
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hurst, 226; Ledford v. Ledford, 
373; lien of judgment, VcCrrllc?z 
v. Durham, 418; life of lien of 
judgment, McCullen v. Durhanz, 
418; parties who mag attack, Davis 
v. Whitekurst, 226; ralidity of 
judgments and procedure to attack, 
Bass u. Moore, 211 ; attaclr of and 
setting aside default judgments, 
Zoodfj ?'. Howell, 198: attack of 
judgments for fraud, Bass v. diool-e, 
211; contention that motion to ra -  
cate void order would not lie he- 
cause order had been carried into 
effect. Coble v. Coble, 81:  matters 
concluded hy judgment, Glkcy c. 
Ulanton, 792. 

Judicial Notice-Court will take ju- 
dicial notice policeman needs spe- 
cial training, Green v. Kitchin, 450. 

Jurisdiction-See Courts ; jurenile 
court has exclusive jurisdiction to 
determine custody of minor except 
a s  between parents, Phipps z'. Van- 
+toy. 629. 

Jnry-Preservation of right to jury 
trial on exceptions to referee's re- 
port, Cherru r .  dndrezcs, 333 ; se- 
lection of jurors, jury rolls and 
hoses, tS. z'. Brmson,  37: R. v. 
Speller, 67; special venires, 8. 1'. 
Strickland, 201. 

Justices of the Peace-Power to t ~ k e  
bail, White v. Ordille, 490. 

Juvenile Court-Has exclusi~-e juris- 
diction to determine custody of 
minor except a s  hetween parents, 
P71ipps 2;. Vnnnou, 629. 

Lahor Unions-Right of employees to 
unemployment b e n e fi t s during 
strike, Un~mploynzent Compe~~srr- 
t io?~ Con?. a. Lunceford, 570. 

Laches-Right to insist on defeiwe 
bond in action involving title in 
realty may be lost by laches, Rob- 
erts c. Sazci?/er, 279; does not 1)ar 
action for divorce a mensn, Sa l l  1,. 

Sall,  598. 
Landlord and Tenant-Liability of 

landlord for injuries to third per- 
sons, Rogers v. Oil Corp., 241. 

Lapsed Legacies-Trust Co. u. Shel- 
ton, 150. 

Larceny-Sufficiency of evidence and 
nonsuit, S.  v. Frye, 581. 

"Law of the Land"-S. 1.. Ballance, 
764. 

Leases-See Landlord and Tenant. 
Legal Discretion-Exercise of, is re- 

viewable, IIL re Estccte of Callotoul/, 
547. 

Legal Process-Force perinissihle in 
serving legal process, S. o. Fain, 
644. 

Less Degree of Crime-Duty of court 
to charge on, S. v. Lmsfovd, 229; 
S. r .  NcSeill, 377; 6'. c. Mwe, 536. 

Lessor and Lessee-Liability of lessor 
and lessee for injury to patron, 
Koyers 2;. Oil Corp., 241. 

"Liberty"-S. v. Ballancc, 764. 
Idcenses-License tax is kind of priri- 

lege tax, Power Co. c. Rolcles, 143: 
statute providing for licensing of 
photographers 71 eld unconstitutional, 
8. v. Rollarrcc, 764. 

Liens-Of judgment, McCitll~rl z'. D w -  
kam, 418. 

Life Estate-Contingent remainder 
cannot rest during life of life ten- 
an t  eyen though life estate Iw for- 
feited, Rrrss 1.. Moore, 211. 

Life Insurance--See Insnrance. 
"Light Work"-Is not synonymous 

with "ordinary work." I'oruig c. 
TT77iitelccrll Co., 360. 

Limitntion of Actions-Time n-ithin 
which action for wrongful death 
~ n r ~ s t  he instituted, see Death ; I r e -  
wn~pt ion  of satisfaction of mort- 
gage after 15 years. Tho~nrrs 1 ' .  

V!lc~s, 231 ; life of judgment lien 
for purpose of execution. XcCu71en 
T .  D~trliain, 418: time in ~ r h i c h  
claim for compensation under 
Workmen's Compensation Act nmst 
be filed, Jocobs r .  Mnnrrfart~cri~ig 
Po., 660: on actions to recover 
compens~ition for easement taken 
under imldied grant, R. R. r .  Xawlc- 
fnrt?cri+lq Co., 695: accrual of cause 
of action, Sanders v. Harriilton, 43: 
no statute bars action for dirorcc 
n nlnzsa, Yall z1. Nall, 598. 

Logs-Standing timber is realty, * 
Ch(~+iAler 1.. Canteron, 62; conrey- 
ancing and contracts affecting 
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standing timber, Chandler 2;. Cani- 
eron. 62. 

Malice-In inititution of prosecntion, 
Taylor  1;. Hodye, 558; in prosecu- 
tion for uxoricide evidence of de- 
f e n d a n t ' ~  ill treatment of wife over 
period of married life held compe- 
tent, S. 1%. Creec7~. 663. 

Malicionc Provcution-Actions for, 
Taylor  c.  Hodgt ,  558; Pprru v .  Hqir- 
dle, 211 : Pridgen v .  Coach Co., 46. 

Mandamus-Ministerial duty, State*' 
Rights  Detnocratic Party 2;. Board 
o f  Elections, 179. 

Mandatory Injunctions-To remore 
building from right of way for 
transmission lines, Light Co. v .  
Bownzcr?~, 68'7. 

Manslaughter-See Homicide ; in op- 
eration of automobile, see Autonio- 
biles. 

Maps-Competentcy of, Poole v .  Oen- 
t n / ,  266. 

Market Value-Ol~inion evidence as  
to value of lands, Harrelson v. 
Gooden, f54 

Married TVonien-See Husband and 
Wife; divorce and alimony, see 
Divorce. 

Master and Servant-Liability of em- 
ployer for employee's driving, Do~i i -  
want 1'. Stcainz. 114; Wright  %. 

Wrzgh t ,  503 ; McIZroy v .  Motor 
L i ~ l e s ,  509 ; prospective earnings 
not subject to supplemental pro- 
ceedings, Fittonce Co. c. Ptbtnallz. 
555 : Federal Employers' Liability 
Act, Hill  1'. R .  R . ,  236; Medlzn L'. 

Powell, 323; employers subject to 
Compensation Act, Hunter v .  Peir- 
son, 356 ; injl~ries colnpensable 
under X. C .  Compensation Act. 
T e s t  z. Department o f  Conserva- 
tio?z, 232; whether injury results 
from "accident," W e s t  v .  Depart- 
mef l t  of Conser~a t ion ,  232; occupa- 
tional diseases, W e s t  9. Depart- 
ment  of C o ~ t s e r ~ a t i o n ,  232 ; Young 
1. Whitt l~rrll  Po., 360 ; notice and fil- 
ing of claim for accident, Jacobs 1'.  

X f g .  Co., 660; jurisdiction of In- 
dustrial Commission and exclusion 
of other remedies, Worley  v. Pipes, 

465; Jfatros 2;. Owen, 472; proceed- 
ings before Industrial Commission. 
Yoriilg 2.. Wl~l t eka l l  C o ,  360: recor- 
rry and award, SVorlc!/ 1.. Pipee, 
46.5 : l latros 1.. Oiccn, 472 : reriem- of 
award of Industrial Commission, 
Young v .  Whitehall  Co., 360; 
Jacobs 2;. X f g .  Co., 660: W e s t  1;. 

Department o f  Co?zservation, 232 ; 
Unemployment Compensation Act. 
Gnetnp1O:jn~cnt Conzpensatio?~ COII I .  
1 . .  Lzr~zceford, 570. 

Medicine--Osteopath may not pre- 
scribe or administer drugs, S.  v. 
Baker ,  73. 

Mental Capacity-Mental responsi- 
bility for crime, P. 2;. Swink ,  123 ; 
S .  7.. Jones, 596 ; S .  T.  Crtech, 6 8 2  
procedure to raipe and determine 
question of mental capacity of de- 
fendant to plead the indictment 
and conduct defense, S. v .  Sullivan, 
-331: defendant is presumed sane 
with burden of establishing irre- 
sponsibility due to drunkenness, 
S. v .  Creech, 662. 

hlerger-Distinction hetween amal- 
gamation and, Trust  Co. a.  School 
f o r  Boljs, 738. 

"hlil1c"-Is food and not a drug. S.  
2;. Baker ,  73. 

Jlinors--d~varding custody of in di- 
T70rce action, Coble v .  Cbble, 81 ; 
jurisdiction of court to award cus- 
tody of children in divorce action 
not ousted by prior order issued in 
hnbeas corpus, Robbins v .  Robbins, 
430: juvenile court has exclusive 
jurisdiction to  determine custody 
of minor except as  between parents, 
Phipps 2;. Vnn~io! j ,  629 ; attack of 
judgment against on ground that 
guardian ad l i tem failed to prop- 
erly represent them. Bass v .  J foow,  
211: eridence held for jury on is- 
sues of negligence and contributory 
negligence in action for fatal injury 
of child on highway, Htcghes v .  
Tiza?/er, 773; in minor's suit by 
father as  next friend demanding 
recovery for loss of earnings dur- 
ing minority, father waires right 
thereto. Pascal c. Transit  Co., 436; 
right to recover for father's negli- 
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gent driving, W r i g h t  a. Wr igh t ,  
503. 

Misrepresentations-Estoppel by, Mc- 
Cullen v, Durham,  418; employer 
held not estopped from setting up 
defense that  claim was not filed 
within one year, Jacobs v. Manufuc- 
tzcring Go., 660. 

Mistake-Cancellation of release for 
mistake induced by fraud, Garrett 
u. Garrett ,  290. 

Money Received-Nature and essen- 
tials of right of action, Bank  v. 
dlarshbzcrn, 104. 

Monopoly-Statute may not create 
monopoly when restrictions have no 
real relationship to  public health, 
safety or welfare, Palmer v. Smi th ,  
612 ; statute regulating photogra- 
phers held unconstitutional, S .  v. 
Ballance, 764. 

Moot and Academic Questions-Ap- 
peal presenting will be dismissed, 
Eller v. W a l l ,  359 ; Penland v. Gow- 
an ,  449; Nance v. Winston-Salem, 
732. 

Mortgages-Right to  foreclose, San- 
ders o. Hamil ton ,  43;  parties to 
suit to enjoin foreclosure, GITke?/ 
v. Blanton,  792; presumption of 
satisfaction of instrument after 
fifteen years, Thomas  v. Myers,  
234; cestuis may purchase, Graham 
o. W a h a t n ,  565. 

I!Iotions-To set aside verdict as  con- 
trary to  evidence, King v .  Bfjrd, 
177; Coach Co. v. Motor Lines. 650; 
nlotions for  nonsuit, see Trial ; for 
continuance is  addressed to discre- 
tion of court, S .  v. Strickland, 201; 
S .  v. Greech, 662; for special venire 
is addressed to discretion of court, 
S .  v. Strickland, 201; motion for 
judgment on the pleadings, Bass  v. 
Moore, 211; Wilce v. Garrett Co., 
370 ; B r o w n  v. Moore, 406; to make 
pleadings more definite, Lownzan 0. 

Ashecille, 247; for  new trial for 
excessiveness of verdict, Edmurzds 
v. Allen,  250; Garrett  v. Garrett ,  
290; to  strike made in apt time is 
not addressed to discretion, Plem- 
iwg v. Light  Co., 397; matter 
which should be stricken on mo- 

tion, Fleming u. Light  Co., 897; 
Vesta l  v. W h i t e ,  414; sole excep- 
tion to denial of presents only ques- 
tion of whether judgment is sup- 
ported by record, Rhodes v. Ashe- 
ville, 335. 

Motive and Malice-In prosecution 
for uxorcide, evidence of defend- 
ant's ill treatment of wife over 
period of married life held com- 
petent, S.  v. Cresch, 662. 

Mules-Autoist sued for collision with 
mule-drawn wagon mag not file 
cross-action against co-defendant 
for damages to his own car, Horton 
v. Pemy ,  319. 

Municipal Corporations--Transfer of 
athletic field to, for use of schools, 
Roney v. Rins ton  Graded Schools, 
136; liability to patron for injuries 
from fall, Patterson v. Lexington,  
637; dismissal of appeal from 
judgment d e n y i n g injunction 
against extension election, A7a%ce v. 
Winston-Salem,  732; powers in gen- 
eral, Green v. Kitchin,  450; gov- 
ernmental powers, Green 1;. Kitchin,  
450 ; proceedings, orders and ' reso- 
lutions of governing board, Green 
v. Kitchin ,  450; police officers, 
Oreen 1;. Ki tchin ,  450; rights of 
parties under void municipal con- 
tract, Hawkins  v. Dallas, 561; con- 
trol and use of municipal property, 
AfcLcod v. Wrightsvil le Beach,  
621 ; streets and sidewalks, McLeod 
v. Wrightsc i l le  Beach,  621 ; zoning 
ordinances and building permits, 
James  v. Sut ton ,  515 ; regulations 
relating to public safety and health, 
Lee a. Chemical Go., 447; S .  v. 
Afassey, 734 ; municipal charges and 
expenses, Green v. Kitchin ,  450; 
levy and collection of taxes. Power 
Go. 2.. Bowles,  143. 

Municipal Courts-Electric Co. v. 
Motov Lines,  86. 

Murder-See Homicide. 
Murderer-Will not be allowed to in- 

herit property of victims, Garner 
v. Phillips, 160. 

Narcotics-Expert and opinion testi- 
mony a s  to effect of, S .  v. Jones,  
596. 
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Necessary Expense-Nunicipal es- 
penditure for special training of 
police officer is, Gree-n r .  Kitchm.  
450; vote on bonds for, is not 
against the registration. Xasori n. 
Conzrs. o f  AIoore, 626. 

Negligence--In automobile accident 
cases, see Automobiles ; of railroad 
company in regard to  grade cross- 
ings, Bundy  v. Powell, 707 ; as basis 
of recovery under Federal Employ- 
ers' Liability Act, Hill  r .  R. R., 
236: child's right to  recover for 
negligent driving of father, ST7right 
v. Wrigh t ,  503; liability a s  between 
lessor and lessee, see Landlord and 
Tenant; complaint lleld to charge 
negligence in serving poisonous 
food by defendants and recovery 
could not be had for breach of im- 
plied warranty, Kiwg n. Cole!/, 258: 
instruction as  to right to recover 
for loss of prospective earnings, 
Pascal 2;. Transi t  C.O., 436 ; determi- 
nation of whether injury was result 
of joint tort, 8haW v. Barnard,  713; 
joinder of parties to  recover dam- 
ages from fire negligently started. 
Fleming r .  Light Co., 397; release 
from liability for negligent injury 
and attack of release, see Torts; 
repair and condition of buildings, 
Barnes z.. Hotel  Corp., 730; ob- 
structions and conditions of lands, 
Pattersow T. Lemington, 637: duties 
and lial~ility of patron to inritees, 
Pattrrsoiz 77. Leccingtolz, 637 ; Bar?~es  
7.. Hoic.1 Corp., 730; intervening 
negligence, W a r n e r  v. Lazarue, 27 ; 
Shazr r .  Barvard ,  713; foreseeabil- 
i ty a prerequisite of prosimate 
cause. W a r n e r  v. Laxarus,  27;  
S h a w  e. Rarnard,  713; contribu- 
tory negligence, Noah v. R. R., 176; 
Bundtl ? 7 .  Powell, 707 ; contributory 
negligence of minors, Hughes  v. 
T h a ~ w ,  773: nonsuit on issue of 
contributory negligence, Barlozr z'. 
Bus Li~lc\ .  382; B i i ~ d i l  1 .  Powell. 
707 ; in~truct ions in negligent in- 
jury actions, Noah 0. R. R., 176. 

Negroes-Segregation of races on 
interstate carriers, Pridgen r .  
Coach Co., 46; segregation of races 

on intrastate bus, S. v. Johnson, 
701; new tr ia l  awarded for sys- 
tematic exclusion of Negroes from 
grand jury, S. r;. Speller, 67. 

New Trial-Motions for new trial for 
excessiveness of verdict, Ednzu~zds 
r .  Allen, 250; Garrett  v. Garrett, 
290 : motio~i for new trial for newly 
discovered evidence, 8. v. Gibson, 
497. 

Sewly Diwovered Evidence-Motion 
for new trial for, S .  v. Gibson, 497. 

Solle Prosequi-Is sufficient termina- 
tion of prosecution t o  support ac- 
tion for malicious prosecution, 
Perqt  1'. Hurdle,  216; Taylor  v. 
Hodge, 558. 

Xonresident-Personal p r o p e r t  y 
brought into State by nonresident 
subject to attachment unless non- 
resident is brought into State by 
extradition or after waiver thereof, 
TT'hite v. Ordille, 490; income tax 
on distributive share of resident 
beneficiary derived from trust busi- 
ness carried on in another state, 
Sabine v. Gill, 599. 

Nonsuit-On motion to nonsuit, evi- 
dence will be considered in light 
most favorable t o  plaintiff. Per-r,~ 
v. Hurdle,  216; Garrett  v .  Garrett, 
290; Pascal v. Transi t  Co., 435 ; 
Bundy  v. Powell, 707; Hughes v. 
T h a ~ e r ,  773; or to State. S. 21. 

Blanke%ship, 589 ; defendant's evi- 
dence in conflict should not be con- 
sidered, Perrv ?>. Hurdle,  216: Tuy-  
lor v. Hodge, 558; B u n d y  v. Powell, 
707 ; sufficiency of evidence to over- 
rule nonsuit, Barlozv ?.. B u s  Lines, 
382; Pascal v. Transi t  Go., 435; on 
issue of negligence in automobile 
accident: cases, Brown v. Truck  
Lines,  122 ; conflict in State's testi- 
mony does not justifx, S.  1;. Robin- 
SON,  647; defendant is entitled to, 
where State's exculpatory eridence 
is not contradicted, S .  v. Robinson, 
647; motion must be renewed a t  
close of all the evidence, Hazvkins 
v. Dallas, 561 ; on ground of con- 
tributory negligence, Lewis  v. W a t -  
son, 20;  Bzis Co. v. Products Go., 
362: Barlow r .  B u s  Lines,  382; 
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Bundy 2;. Powell, 707: Hlrghcs G .  

Thayer, 773; on ground of inter- 
\-ening negligence, Warner c. Lax- 
arzis, 27;  is  improper on evidence 
offered by defendant on affirmative 
defense, JfacClure v. Caszrnlt f j  Go., 
305; Barnes 2;. Trust Go., 409; evi- 
dence held insufficient on charge of 
assault with a deadly weapon, S. 
1.. Robinson, 647; evidence of guilt 
of murder held sufficient. S. 1;. Bag- 
leu, 723; evidence held insufficient 
on charge of drunken driving. S. v. 
Hough, 632; evidence held sufficient 
for jury on charge of drunken driv- 
ing, reckless driving and man- 
slaughter, S. a. Blankenahip, 589; 
sufficiency of evidence in nonsuit 
in prosecution for hi t  and run driv- 
ing, 8. v. Ray, 40; circumstantial 
evidence of guilt of larceny suffi- 
cient to withstand, S. 1'. Frile, 581; 
circumstantial eridence of guilt of 
blackmail held sufficient, S .  c. 
Strickland, 201 ; evidence of guilt 
of receiving stolen property held 
sufficient, S. v. Larkin. 126 : evi- 
dence held insufficient on charge to 
commit felonious a ~ s n u l t ,  8. 1.. 
TVcllboi-n, 617; evidence liel(7 suffi- 
cient in action for malicions prose- 
cution. Il'nylor ?'. Horlge, 558: eri- 
dence held insufficient in action for 
malicious prosecution. P e r q  1'. 

H~irdTe, 216; eridence held suffi- 
cient to show mistake induced hg- 
fraud in action to cancel instru- 
ment, Oar?-ett 11. Gat-rett, 290. 

5. C. Workmen's Compens+tion Act- 
See Master and S e n  ant. 

Kuisances-Arising from ncp of 11111- 

nicipal property for recognized 11111- 
iiicipal purpose may not 11e en- 
joined, NcLeod 1.. Il'rigl1 tsrillc 
Beach, 621. 

Objections-Exceptions to findings on 
ground they were based oli incom- 
petent evidence untenable when 
there is no objection to evidence, 
Poole v. Gentrfj, 266. 

Obligation of Contract-Physician 
may not sue employee on contract 
when injury is  covered hy Com- 
pensation Act, Worley v. Pipes, 465. 

Occupational Disease-Heart disease 
is not occupational disease and 
ordinarily is not compensable. West 
L.. Dept. of Conservation. 232; dis- 
ability from silicosis. Yozcng a.  
Tl'hitehall Co., 360. 

Occupations--Freedom to pursue, S. 
v. Ballanre, 764. 

Officers-Credibility of officer who 
buys whiskey for purpose of ob- 
taining eridence for conviction, S. 
r. Lore. 59; force per~nissible in  
serring legal process, N. v. Fain, 
644. 

Opinion Evidence-As to intoxica- 
tion, 8. 2;. ITough, 532: as to  time 
necessary to  reconvert machines 
into coin slot-operated n~achines, 
S. 1. .  Davis. 552; as to sanity or 
effect of drugs, S. 2;. Jonen. 596; a s  
to value of lands, Harrelson v. 
Ooodrn, 654. 

Options--Hornadall 1'. Hort~rrdoil. 164. 
Optometry - Statutory reqnirement 

that person repIacing or dnplicat- 
ing oplithnlniic lenq n1u.t Ire li- 
censed held unconstitntional. Prrlm- 
er 7.. ~Switlt, 612. 

Ordinances-Rlnnicil~al trnfhc ordi- 
nances in conflict with State law, 
void as  to streets constituting high- 
way, Lee v Chenziccil Co~p. ,  447 : 
ordinance prohibiting handling of 
poisonouq reptiles. 8. v. Jlllossey, 
732 ; zoning ordinances and building 
permits, James v. Suttot?, 515. 

"Ordinary Work"-I<: not synony- 
nlons with "light work.'' I-otrng v. 
l~hifeha71 Co., 360. 

Osteopath-May not prewriiw or ad- 
minister drugs, 8. v. Blrko. 73. 

Parent and Child-rhild murderine 
parents will not he allowed to re- 
tain inheritance, Gnrizo- r .  Phillips, 
160 : jurisdiction to award cnqtorly 
in dirorce action, Coble v. Coble, 
81 ; jurisdiction of court to award 
cnqtodg- of children in divorce ac- 
tion not ousted by prior order is- 
wed  in habeas corpicy. Robhins v. 
Kobhins, 430; ju~eni le  court has  
esch\ ive jurisdiction to determine 
custody of minor except a s  between 
parents, Phipps v. van no^, 629; lia- 
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bility of parent for negligent injury 
to  child, Wright v. Wright, 503; 
right of parent to recover for in- 
juries to child, Pascal v. Transit 
Co., 435 ; advancements to  child, 
Harrelson v. Gooden, 654. 

Parking-Stopping on highway with- 
out rear lights, Warner v. Lnxarus, 
27;  Bus Co. r.. Prod~ccts Co., 352; 
Barloro v. Bus Lines, 382; Pascal 
w. Transit Co., 435. 

Parol Eridence-McCullen v. Dur- 
ham, 418; Bass v. Bass, 171. 

Parol Trusts-See Trusts. 
Parties-Only personal representative 

may maintain action for wrong- 
ful  death, JfcGo?~ v. R. R., 57; third 
party beneficiary may sue on con- 
tract, Coleman v. Mercer, 245; 
joinder of joint tort-feasors, Flem- 
ing v. Light CO., 397 ; to caveat pro- 
ceedings, In  ve Will of Brock, 482; 
whether personal representative of 
deceased mortgagor should have 
been made party in  action to re- 
strain foreclosure held not present- 
ed in apt  time, Oilkey v. Blanton, 
792 ; parties representative of class, 
Trust Co. v. McMuZlan, 746; joinder 
of additional parties, Fleming u. 
Light Co., 397; deletion of parties, 
Fleming v. Light Co., 397. 

Partition-Actual partition, Chandler 
v. Cameron, 62; burden of proof in 
actions for partition, Joh?zson v. 
Johnson, 541. 

Partnership-Individual liability of 
partners, Coleman v. Nercer, 245. 

Passengers-Within meaning of au- 
tomobile guest statute, Morse v. 
Walker, 778. 

Pauper Appeal-Statutory affidavit 
necessary to  give court jurisdiction 
of, Williams v. Tillman, 434. 

Paying Passengers-Within meaning 
of automobile guest statute, Morse 
2). Walker, 778. 

Pa yment-By check, Parker 1.. Trmt  
Co., 527 ; Presumption of satisfac- 
tion of deed of trust after 15 years, 
Thomas v. Myers, 234. 

Pedestrian-Person pushing handcart 
is, Lewis v. Watson, 20. 

Peremptory Instructions-In criminal 
case, A'?. v. Rakcr, 73; upon defend- 
ant's motion for peremptory in- 
structions, evidence will be consid- 
ered in  light most favorable t o  
plaintiff, Garrett v. Garrett, 290. 

Performance Bond-Right of guaran- 
tor on contractor's performance 
bond, Wike v. Gzcarmty Co., 370. 

Personal Represen ta t ivesee  Execu- 
tors and Administrators ; only per- 
sonal representative may maintain 
action for wrongful death, McCoy 
v. R. R., 57. 

Personalty-Standing timber is re- 
alty. Chandler v. Cameron, 62. 

Petition-Distinction between certifi- 
cate and, States' Rights Democratic 
Party v. Board of Elections, 179. 

Petition to Rehear-Owens v. Chap- 
Mn, 797. 

Photographers - Statute regulating, 
unconstitutional, S. v. Ballance, 
764. 

Photographs-Coach Co. v. Motor 
Lines, 660; Rundy v. Powell, 707. 

"Physical FactsM-As evidence of neg- 
ligent operation of automobile, S. 
1.. Blnnk~nsltip, 589; a s  shown by 
defendant's photographic evidence 
held not to  compel nonsuit for con- 
tributory negligence, Bzbndll v. 
Powell, 707. 

Physical Training-Is legitimate 
function of education, Boneu c. 
Kinston Graded Schools, 136. 

Physicians and Surgeons and Allied 
Professions-Validity and construc- 
tion of regulatory statutes, S. v. 
Raker, 73;  Palmer v. Smith, 612; 
prosecutions for practicing medi- 
cine without license, S. v. Baker. 
73;  compensation and remedies of 
physicians, TVorley v. Pipes, 466 ; 
illatros v. Owen, 472. 

Playgrounds-Physical training is 
legitimate function of education, 
Boney v. Kinstma Graded 8clzools, 
136. 

Pleadings-In divorce actions, see 
Divorce; in  action to set aside con- 
tract a s  fraudulent a s  to creditors, 
see Fraudulent Conveyances ; sole 
exception to denial of motion to 
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strike presents only question of 
whether judgment is supported by 
record, Rhodes 21.  Aslwl;ille, 35.5 ; 
issues must ariqe on. VcCztTleil 9. 

Durham,  418; joinder of actions, 
Davis v .  Whitehzrrst, 226; Horton 
?;. P w r u ,  319; Fleming v. Light Co., 
397; Shaw 1;. Barnard,  713; state- 
ment of causes of action, Kiug 2;. 

Coley, 258; &f?/e?-s v .  AlTshrook, 
786; prayer for relief. Griggs I;. 
York-Shiplefj, 572; counterclaims 
and cross-actions, Hancammon v .  
Carr, 52; Horton T. Perry,  319; 
Fleming v .  Light Co., 397; Vestal  
z*. U71ritc, 414 : verification. CII  lnrcmi 
c. Harris,  117; office and effect of 
demurrer, Rhodes v .  Asltel;ille, 
355; Green v. Ki t rh in ,  450; Sabine 
I;. Gill, 599; frirolons demnrrers. 
Davis 1;. Tt'hitelr rirst, 226 ; de~uur-  
rer  for misjoinder of parties and 
causes, D a d s  2;. Whitchzcrst, 226 ; 
Shaao 2;. Barnard,  713; amendment 
by permission of court, hTance v. 
717inston-Salenz, 732 ; variance be- 
tween allegations and proof. King 
I . .  CoTey, 258; JlcCullew v. Drirham, 
418: motions for hill of particulars 
or to  make pleading more definite 
and certain, L o w n a n  2.. Ashez.ille, 
247: nature and grounds for judg- 
ment on the pleadings, Bass v. 
Moore. 211 : TVihe 1). Griara?ztii Co , 
370; Brotvn 7.. 3Ioorr, 406 : motions 
to strike, F l c m v q  r Liqht GO , 
397 : determination of ~ ~ h e t h e r  mat- 
ter  should be ~ t r icken  on motion. 
Hrrncunzmon 2.. Car?. 52 : Flcming 
z.. Light Co., 307; Vesta l  1;. TT7hite, 
414. 

Poisonous Reptiles-Ordinance pro- 
hibiting handling of. A. l;. lIasseg, 
734. 

Poisonous Substances - Complaint 
IreTd to charge negligence in sen-ing 
poiqonous food by defendants and 
recovery could not be had for 
breach of implied warranty, Kzng 
v .  Coley, 258. 

Police Officer-Authority to arrest, 
Perry v. H w d l e ,  216; power of mu- 
nicipality to  expend funds for 
training of, Green v. Kitchin.  450 ; 

force permissible in serving legal 
precess, S .  v. F a w ,  644. 

Police Power-Zoning ordinances, 
James  v .  Sut ton ,  515; statute may 
not create monopoly when restric- 
tions hare  no real relat~on to pnb- 
lic health, safety or nelfare. Pn7nz- 
w v. Smi th ,  612 : statute regulating 
photographers unconstitutional, 8 .  
v .  B a l l a n c ~ ,  764 ; ordinance prohib- 
iting handling of poiwnous reptiles, 
S .  v. Massell, 734. 

Political Party-Creation of new, 
States' Rryhts Denzocrutic  part^ I;. 

Board o f  Elec t iow,  179. 
Power Companies-Joinder of parties 

to  recorer damages fro111 fire negli- 
gently started, FIenring v. Light Co., 
397 ; interference n it11 easement for 
transmission lines. Liqh t Co. v .  
Bowman,  682. 

I'rayer for Relief-Doe< not govern 
recoyery, Criqgs 1 .  Z'oi h-Alriplelj, 
572 

Prejudicial and Har1111e.c Error-In 
admission or e x l w i o n  of eT idence, 
Poole z Gmitl I J ,  266. Lnur71s r 
Crittlin, 521 : N z .Jo~ir\. 396 : Coach 
Co 1. V o t o r  L I I I P Y .  6.50: 6" 1;. 

Creccl~ ,  662; in instructions. 11, rc 
T I  171  of Ethcr~t lgc ,  3 0 .  h r F I  rritk- 
! ? I / ,  336 ~ ~ i j c r t t  7 ( 0 ~ 1 ~ 1 1  ( 0 . : 
S .  2;. .IlcNetll, 377: A 1 . Dtt? 1 7 ,  2%; 
8. v. Qreech, 662: error in admit- 
ting eTidence cured Ilv s u l ~ s ~ q ~ i e n t  
withdrawal, R t- S t )  lcXlrt?td.  701 ; 
when appellant is not entitled to 
relief sought in any acpect. alleged 
elror is immaterial Rcrm sctj 1). 

Ranzsez/, 270 ; Johnsou 1 Johnson, 
541; error relating to one count 
only held not prejudicial. 111 I e X c -  
Knight ,  303 ; correction of improper 
argument lreld to reader it  harm- 
less, A. r. Correll, 640; failure of 
court to correct improper argii~nent 
to jury, Czcthrell v .  Creelre. 475: 
argument herd so gros-l$ improper 
that correction could not have 
cured, 8 11. Hawleu,  167; record 
held not to show that denial of 
motion for continuance prejudiced 
defendant, S .  v Atrichland, 201: S .  
1;. Gtbson, 497 ; S.  v .  C? eeclr, 662; 
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failure of charge t o  limit prospec- 
tive losses to present cash value 
hcld not prejudicial, Pascal v. Tran-  
si t  Co., 435; appellant has  burden 
of showing prejudicial error, S .  v. 
Dat-is, 386; S.  v. Gibson, 497; E a r -  
relson c .  Oooden, 654; S .  v. Creech, 
662; S t e m r t  v. Dixtw,  737. 

Presumptions-Presumption of san- 
ity, R. r. Swink ,  123; defendant i s  
presumed sane with burden of es- 
tablishing irresponsibility due to 
drunkenness, S .  v. Creech, 662; 
charge on presumptions from kill- 
ing with deadly weapon, S .  v. 
Prankli f?,  336; 8 .  v. Phillips, 538; 
presumptions from killing with 
deadly weapon do not arise unless 
killing is intentional, 8. v. McNeiLl, 
377; R. e. Phillips, 538; failure to 
charge in single instance that  kill- 
ing must be intentional to raise pre- 
sumptions held not prejudicial, 8. 
v. Creeclr , 662 ; presumption of reg- 
ularity when absentee ballot is in 
p r o ~ e r  form. O m n s  1.. C'haplin, 797 ; 
of satisfaction of deed of trust 
after 15 years, Thomas v. Muers, 
2.34: in fayor of regularity of con- 
sent judgment, Ledford a. Ledford ,  
373 ; recent possession alone insuf- 
ficient t o  raise presumption of 
guilty of receiving stolen goods 
with guilty knowledge, S .  v. Larkin ,  
126; where husband pays for land 
conreyed to wife lam will presume 
gift, Bass v .  Bass,  171; in absence 
of indication to contrary i t  will be 
presumed that denial of motion to 
make pleading more definite was 
discretionary. Lowman  w. dsheail le,  
247 : that personal services were 
gratuitow, arising from family re- 
lationship. rebuttable, Potter v .  
Clnrk,  350 ; registration raises pre- 
sumption that  instrument mas 
signed, sealed and delivered, John- 
son r. Johnson, 541; Cannon v. 
B7nir. a%: acquisition of right of 
way by statutory, R. R. v. Manu- 
fnrturiric\ Co.. 695 ; where charge is 
not in record i t  will be presumed 
correct. R. v. Sull ivan.  251; is 
against a p ~ e l l a n t  and he n ~ u s t  

show prejudicial error, S. v. Creech, 
662. 

Price Control-Bledsoe v. Lumber  
Go., 128. 

Primary Laws-Have no bearing on 
creation of new political parties, 
States' Rigltts Democratic Par ty  v. 
Board of Elections, 179. 

Principal and Agent-Process agent 
for foreign corporation, Townsettd 
v. Coach Co., 523; authority of life 
insurance agent to  deliver policy 
without full payment of first pre- 
mium, StalMngs v. Insurance CO., 
529; local fire insurance agent has 
no authority to  extend time of filing 
proof of loss, Zibelin v. In surume  
Co., 567: termination of the rela- 
tionship by death, Parker v. Trus t  
Go.. 527: liability of principal for 
torts of agent, Wrigh t  v. Wrigh t ,  
503 : Pridgen v. Coach Co., 46 ; rele- 
vancy and competency of evidence 
of agency, Pridgen v. Coach Co., 46. 

Principal and Surety - Indemnity 
agree~nent, see Indemnity. 

P r i ~ a t e  Roads-Statutory right to 
establish cartway, Garris r. Byrd ,  
343. 

Pririlege Tax-Includes both fran- 
chiws and license taxes, Power Cb. 
I - .  Bolcles, 143. 

Probable Cause-As element of ma- 
licious prosecution, see Malicious 
Prosecution. 

Probata-Recovery cannot be had 
upon theory not alleged in com- 
plaint, King v. Coleg, 258. 

Proba te-See Wills. 
Process-Force permissible in serv- 

ing legal process, 8. v. Pain,  644; 
issuance and time of service, I12 re  
Il-ctlters, 111 ; service on foreign 
corporations, Townsemi  v. Coach 
Co., 523. 

Processioning Proceeding-See Boun- 
daries. 

Production of Writings-Where party 
fails to  produce documents in an- 
s v e r  to notice, adrerse party may 
introduce secondary evidence there- 
of, Lundis v .  GLttlin, 521. 
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Promissory Representations-as basis 
for action t o  rescind contract, Kee  
v. Dillinghanz, 262. 

Proof of Loss-Local fire insurance 
agent has no authority to estend 
time of filing, Zibelin a. Imurance  
Co., 567. 

Prospective Earnings-Instruction a s  
to  right to recover for loss of pros- 
pective earnings, Pascal v. Transit  
Co., 435 : prospective earnings not 
subject to supplemental proceed- 
ings, Finance Co. v. Putnam,  555. 

Proximate Cause-Warner v. Lax- 
arus,  27:  S h a w  v. Barnard,  713. 

"Public Enemies9'-Armed robbers 
a re  not "public enemies" within 
rule absolving carrier from lia- 
bility for low of goods, Cignr Co. 
c. Garner, 173. 

Public Health, Safety and Welfare- 
Statute may not create monopoly 
when restrictions have no real rela- 
tion to, Palnzer v. Bmitlt, 612; 8. v. 
Ballance. 764 : ordinance prohibit- 
ing handling of poisonous reptiles, 
S. v. Yasse l / ,  734. 

Fublic Policy-Contracts contrary to 
public policy void, Worleu  v. Pipes, 
465. 

Public Purpose-Municipal espendi- 
ture for special training of police 
officer, G w e n  v. Kitchin,  450. 

Public Service Commission-Utilities 
Commission, see Utilities Commis- 
sion. 

Punishment-For burglary with ex- 
plosives, 111 re  NcKiiight,  303. 

Purchaser for  Value-See Bills and 
Xotes. 

Pushcart-Ic. not vehicle and must be 
pushed on left side of highway, 
Lewis 1 . .  ITafson,  20. 

Quantum Neruit-Held apposite as 
measure of damages but not a s  
Imsis of recovery in action on ex- 
press contract, Meier v. Miller, 243; 
action to recover for personal serv- 
ices rendered decedent, Potter v. 
Clark,  350 ; municipal contract void 
for failure of advertising will sup- 
port recovery on, Hawk ins  v. Dull- 
us,  561. 

Qui Facit Per  Alium, Facit Per Se- 
Wrigh t  v. Wrigh t ,  503. 

Quieting Title--Nature and grounds 
of remedy, Thomas  v. Myers, 234; 
proceedings, Roberts v. Bawyer, 
279:  McCullen v. Durham,  418. 

Quo Warrant-Proceedings, Owens 
r. Cltoplilr. 797. 

Races-Segregation of races on inter- 
state carriers, Pridgen v. Cooacl~ 
Co., 46; segregation of races on in- 
trastate bus, S .  1.. Johnsow, 701: 
new trial awarded for systematic 
exclusion of Negroes from grand 
jury. AS. v. SpeTlcr, 67. 

Railroads-Federal Employers' Lia- 
bility Act, Hill  v. R .  R., 236; ac- 
quisition of right of way by implied 
grant, R .  R. a. Manufacturing Go., 
695 : accidents a t  crossings, Noak 
2.. Et. Et., 176; Bundy  v. Powell, 707. 

R a ~ P r o s e c u t i o n  for assault with 
intent to commit rape. 8 .  a. Heater,  
540. 

Realty-Standing timber is. Clrnndler 
e. Cameron, 62. 

Receiving Stolen Goods-Presump- 
tions and burden of proof, 8. v. 
Larkin ,  126 ; sufficiency of evidence 
and nonsuit, S .  v. L w k i n ,  126. 

Recent Possession-Alone ins~~fficient 
to  raise presumption of guilty of 
receiving stolen goods with guilty 
knowledge, S .  v. Larkin ,  126. 

Reckless Driving-#. v.  Blankenship,  
589. 

Recognizance-Defendant has p r o p  
erty right in cash recognizance 
which is  subject to attachment, 
W h i t e  v. Ordille, 490. 

Record-Where charge is not in 
record i t  will be presumed correct, 
S. 9. Sullit.an, 2.51; where excep- 
tions a re  not grouped, appeal will 
he dismissed, S .  a. W e s t ,  416; 
where evidence is  not in record, 
exception to charge cannot be con- 
sidered, shepherd v. DolTar, 736; 
counsel may not correct record 
 roper, Mason 7 .  Coiw-S. o f  J loow,  
626; Supreme Court cannot supply 
jnrisdictional fact, Mason v. Conzrs. 
o f  Jfoore, 626; Supreme Court is  
hound by, Mason a. Comrs. o f  
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Voo?-e, 626 ; 8. c. Robirzson, 647 ; Reptiles-Ordinance prohibiting han- 
Hill v. Crel~hozcwd Corp., 528. dling of poisonous, 8 .  a. Jfasse?~, 

Reference-Preservation of right to 734. 
jury trial. Chcri-y 1;. Andrelcs, 333. Request for Instruction-N. T. Hicks, 

Registration-Vote on bonds for nec- 
essarg expense is not against the 
registration, Mason v. Conzrs. of 
Moore, 626 ; raises presumption 
that instrument was signed, sealed 
and delivered, Johnson c. Johnson, 
541: Ca~i7on v. Blair, 606; trust 
indenture held not deed of gift re- 
quiriwg registration within one 
year, Con?toit t. Blnw, f%6; instru- 
ments required to be or which may 
Iw irei+tered, ('hrcntllcr r ('(IIIIC) on, 
62 ; a s  notice, Chnudler 7'. Camel on, 
62. 

Rehearing-Petition to rehear, Ozcens 
I Cl?~])lti/, 7% 

Release-Attack of release for fraud, 
Hni.rison 1%. R. R., 92 ; Gan-ett v. 
Garrett, 290. 

Religious Freedom-Ordinance pro- 
hibiting handling of poisonous rep- 
tiles. 8. T. Jfosse~j, 534. 

Religiou- Societies-TT'lietlier congre- 
gntion or denomination was entitled 
to use of trust property. Il'estem 
.l C'. C'ovJt tcltct I .  Ttel111. 1 : title 
dnd right of trustees of religious 
societies, TT'heeTess 2;. Bnrrett, 282; 
exchange of property by church 
into and out of trust, Brtr~zdis v. 
XelI?~l lun,  411. 

Remainders - Contingent remainder 
cannot ~ e s t  during life of life ten- 
~ n t  eren thouqh life estate be for- 
feited, Buss 7;. Xooi-e, 211 ; construc- 
tion of will a f  to whether remaind- 
er  is vested or contingent, 1%-(11-d 1;. 

Black, 221. 
Remand-Judgment entered under 

nlisapprehension of law7 mill be re- 
manded, C a l a w a ~ ~  ?.. H ~ I T I S ,  117 ; 
cause remanded for insufficient 
findings, Gar)-is v. Burd. 343. 

Reprecentation-Joinder of parties as  
representative of clash, Trust Co. v. 
Xllc-V1~77a?1, 746. 

Representations-As basis for action 
to rescind contract, Kee 2;. Dilliug- 
haiiz, 262. 

345. 
Res Ipsa Loqnitur-Doen not apply 

to fall on waxed floor. Bilixes v. 
Hotel Corp., 730. 

Res Judicnta-Matter adjudicated 
in hearings on restraining orders 
where appeal is not perfected may 
not be presented upon appeal from 
judgment of confinlintion. Cilkel~ 
v. Blanton, 792. 

Rescission of Instruments-See Can- 
cellntiou and Iirncissioin of Instru- 
ments. 

Residence--For purpose of voting, 
Owens v. Ckaplin. 797. 

Respondea t Superior-Li:l I~ility of 
employer for employee's driving, 
Don.iz:ant I:. Swaiii~, 114: Wviglzt v. 
TVi-iglzt, 503. 

Restraining Orders-Where election 
sought to be enjoined has been 
held plaintiE's appeal wili be dis- 
missed as  academic, E I I P ~  r.  T17all, 
859: Pcielrc~irl c. Gorrrrii. 44!9: snits 
for injunction, see Injunctious. 

Restraint on Alienatioll-Ht?c!dle!/ ?;. 

Perly, 15. 
1:e~ocation - Of arbitration agree- 

ment, Broum v. Illoo~~?. 406. 
Right of Way-Interfelwmce ~ v i t h  

easement for transnii~sion lines, 
Lifjht Co. 1.. Bore-ii~rei~. (i*" acqui- 
sition of right of IT-RL. thy iuiplied 
grant, R. I?. 1..  Jf ccii ufrec7t ccriicg Co., 
695. 

Robbers-Armed rolrhers are not 
"public enen~ies" ~ ~ - i t l : i ~ i  role ab- 
solving cnrrier from 1ial)ility for 
loss of goods. Cigrri' C'o. r .  Grcrrier, 
173. 

Robbery-R'aturr and rlenients of the 
crime, 8. v. Ltinsfo~,d. 22!1 : 1)rcJsecu- 
tion and punishment. A'. r.  Lum- 
ford, 229. 

Rule in Shelley's C;I ac-?;re tlry!~ 11. 

Oliver, 120; W7reele1~ 1.. Il'ildcr, 279. 
"Ilun of the Swamp"-Whrrlirr call 

in deed "111) said STY:I~~D"  t f k w  land 
to edge of s \ ~ n m p  or rrw of swnrnp 
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held question of fact for jury, 
Chewy v.  Andrews, 33-3. 

Safety-Statute may not create mo- 
nopoly when restrictions have no 
real relation to  public health, safety 
or welfare, Palmer v. Smith, 612; 
ordinance prohibiting handling of 
poisonous reptiles, 8. v. Massey, 
734. 

Salary-Prospective earnings not sub- 
ject to supplemental proceedings, 
Finance Co. a. Putnam, 555. 

Sales-Under execution, see Execu- 
tion : transfer of tit le a s  between 
parties, Pavker v. Trust Co., 527. 

Sales Taxes-Henderson v.  Cill, 313. 
Satisfaction-Presumtion of satisfac- 

tion of deed of t rust  after 15 years, 
2'homas c. 4fyws, 234. 

Schools-Application and use of 
school property and funds, Boney 
v. Kinston Graded Schools, 136; 
Atkins v. JlcAdams, 752; requisites 
and validity of bond issues, Atkins 
1). McAden, 752. 

School Enf-Injury t o  child alighting 
from, Hicqhes v. Thayer, 773. 

Scope of Authority-Agent has no au- 
thority to swear out warrant for  
purpose of punishment and not to  
enforce principal's regulations, 
Pridgen e. Coach Co., 46. 

Seals-Registration raises presump- 
tion that instrument mas signed, 
sealed and delivered, Johnson v. 
Joknson, 541. 

Search \$'arrant-Necessity for, In  r e  
Walters, 111 ; force permissible in 
serving, S. U. Fain, 644. 

Searchec: and Seizures-In re  Wal- 
ters, 111. 

Secondary Eridence-Of contents of 
written inctrument, Landis v. Gitt- 
lin, 5-31. 

Segregation-Of races on interstate 
carrier<, Pridgen v. Coach Co., 46; 
of races on intrastate bus, S. v. 
Johnsott, 701. 

Self-Defensecharge on, 8. v. Frank- 
lin, 336: charge on right of, or right 
to  defend member of family held 
not prejudicial, S. v. Church, 718; 
evidence held not to present qnes- 

tion of right to  kill in defense of 
another, S. v. Correll, 640; officer 
serving search warrant may kill in 
self-defense without retreating, S. 
v. Fain, 644. 

Service of Process-See Process. 
Seroice Stations-Liability of lessor 

and lessee for injury to  patron, 
Rogers v. Oil Corp., 241. 

Servient Highway-Failure to stop 
before entering intersection with 
through highway is not negligence 
per  se, Lee v. Chemical Corp., 447. 

Settlement of Case on Appeal-Where 
court modifies appellant's state- 
ment of case, appellant must sub- 
mit case as  modified for judge's 
signature, Western N .  C. Conference 
2). Tnlly. 1. 

Shelley's Case-Rntley v. Oliver, 120 ; 
Wheeler v. Wilder, 371. 

Sheriff-Service of process, see 
Process ; force permissible in serv- 
ing legal process, S. v. Fain, 644. 

SignatureRegistrat ion raises pre- 
sumption that instrument was 
signed, sealed and delivered, John- 
son v. Johnson, 541. 

Silicosis-Young v. Whitehall Co., 
360. 

Slot Machines-Prosecution for pos- 
sessing and leasing. S. a.  Davis, 552. 

Snakes-Ordinance prohibiting han- 
dling of poisonous reptiles, S. v. 
Massey, 734. 

Soldiers' and Sailors' Civil Relief 
Act-Does not enlarge time for 
bringing action for wrongful 
death, JfcCoy v. R. R., 57. 

Solicitor-Argument of held grossly 
improper, 8. 2). Hawley, 167. 

Sovereign-State cannot be estopped 
in performance of governmental 
function, Henderson v. Gill, 313. 

~ p e c i a l  Pririlege-Statute may not 
create monopoly when restrictions 
have no real relation to public 
health, safety or welfare, Palmer 
v. Smith, 612; S. v. Ballance, 764. 

Special Venire-Motion for is  ad- 
dressed to discretion of court, S. v. 
Strickland, 201. 

Specific Performance-Contracts spe- 
cifically enforceable and parties 
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against whom remedy lies, Chan- 
dler 2;. Cameron. 62 ; after-acquired 
title, Chandler v. Cameron, 62. 

Speed-Mere reading of statutory 
speed regulations held insufficient 
charge on, Lewis v. Watson, 20;  
excessive speed a s  negligence, see 
Automobiles. 

Stare Decisis-Cole 2.. Cole, 757; S. 
v. Balla~we, 764. 

S t a t e c a n n o t  be estopped in per- 
formance of go~*ernmental function, 
Henderson v. Gill, 313. 

State Board of Elections-Sfates' 
Rig7tts Democratic Party 2;. Board 
of Elections, 179. 

State Bureau of Investigation-credi- 
hility of officer who buys whiskey 
for purpose of obtaining evidence 
for  conviction, S. v. Love, 99. 

Statement of Case on Appeal-Is nec- 
essary to present exceptions relat- 
ing to alleged errors in progress of 
trial, Western iV. C. Conference v. 
Tm71?/, 1. 

States-Levy of income tax derived 
from business in another state, 
Sabine c. Gill. 599 ; lams of Virginia 
gooern right to recover for auto- 
mobile accident occurring in that  
state, Morse v. Walker, 778. 

State's Witness-Immunity of from 
prosecution, S. v. Love, 99. 

States' Rights Democratic Party- 
States' Rig7tts D~inocratic Party v. 
Board of Elections, 179. 

Statute of Frauds-See Frauds, Stat- 
ute of. 

Statutes-Reasonable doubt a s  to 
constitutionality will be resolved 
in favor of validity. Boneij v. Kin- 
ston Graded Schools, 136; power 
and duty to declare statute uncon- 
stitutional. Pa7nzer c. Rmith, 612; 
contracts contrary to public policy 
void, Worley v. Pipes, 465 ; statu- 
tory form insurance policy, see In- 
surance; general rules of construc- 
tion. S. v. Baker, 73: Yoz~~ig v. 
TVhitehaTZ Co., 360; Sabine ti. Gill, 
599; repeal by implication and con- 
struction, Power Co. v. Bowles, 143. 

Statutes of Limitations-See Limita- 

session ; no statute bars action for 
divorce a mensa, XnlZ v. Nall, 598. 

Statutory Presumption-Acquisition 
of right of way by, R. R. v. Y a m -  
factwing Co., 696. 

Stopping-Stopping on highway with- 
out rear light, Warner v. Laxc~r119, 
27;  Bws CO. v. Pvodz(ct~ Co , 35'7; 
Barlo~c. v. BUS Liwes. 382; Pascal 
c. Transit Co., 435. 

Streets-Municipal traffic ordinances 
in conflict with State law void a s  
to streets constituting highway, 
Lee .c. Chemical Corp., 447. 

Strikes-Right of employees to un- 
employment benefits during, Unem- 
ployment (ronapensation Conz. 2;. 

Lunceford, 570. 
Summons-See Process. 
Superior Courts-See Courts. 
Supplemental Proceedings-Prospec- 

tive earnings not subject to, Fi- 
nance Co. v. Putnaw, 55.5. 

Supreme Court-Appeal and review, 
see Appeal and Error. 

Supreme Court of U. 8.-Mandate of 
in Brunson Case, see page 37. 

SwampTT'hether call in deed "IID 

said swamp" takes land to edge of 
swamp or run of swamp held qnes- 
tion of fact for jury. Cherry I.. 

Andrem, 333. 
Tacking Possession-Right of g r a n t ~ e  

t o  tack adverse possesqion of grant- 
or, Ranisel/ v. Ranzsrlt. 270. 

Taxation-Drainage asseqsments, see 
Drainage District? : classification 
of property and tranwctions for 
taxation, Henderson 2-. Gill ,  313 ; 
l in~itation on increas~  of indebtetl- 
ness without vote. Nnson 1.. Coinrs. 
of LIIoorc, 626: necewary espenws, 
Green c. Kitchin, 460: public pur- 
pose, Green z. Kitchin. 450 : forninl 
requisites of bond iswe. Stkins v. 
XcAdw, 762 ; definition and dis- 
tinctions between license and fran- 
chise taxes, Power Co. 1.. B o ~ l e s ,  
113; construction of taxation stnt- 
utes. Henderson v. @TI. 313 : Sobi~ie 
1.. Gill, 599; situs of property for  
purpose of, Sabine z. Gill, 599; lex y 
and asqessinent of corpora t~ f m w  

tion of Actions and Adverse Pos- chise and excess, Power Go. v. 



N. C'.] WORD AND PHRASE IXDEX. 833 

Bowles, 143; levy and assessment 
of income taxes, Snbine v. a l l ,  
599; levy and assessment of sales 
taxes, Hendersotz v. Gill, 313; 
duties and authority of collecting 
agents, Henderson v. a l l ,  313. 

Taxicabs-Liability of owner to son 
of driver riding in cab, Wright v. 
Wright, 503. 

Telephone Conversations - Compe- 
tency of, 8. v. Strickland, 201. 

Tenants in Common-Partition, see 
Partition. 

Theory of Trial-Appeal will follow, 
Hill v. Greyhoqcnd Gorp., 728. 

Third Party Beneficiary - Carrier 
may recover on shipper's agree- 
ment with purchaser to pay freight 
charges, Grigys u. York-Shipley, 
572. 

Threats-See Blackmail. 
Timber-Standing timber is  realty, 

Chandler v. Cameron, 62. 
Tire Tracks-As circumstantiaI evi- 

dence of guilt, S. v. Frye, 581. 
Tort-Feasor-Joinder of joint tort- 

feasors, Fleming v. Light Co., 397 ; 
action for contribution against joint 
tort-feasors, Paschal v. Transit Go., 
435. 

Torts-Particular torts. see particu- 
lar  titles of tor ts ;  actions ex delicto 
which may be set up  as  counter- 
claim in action ex contractu, Han- 
cnmnon G. Caw, 52; autoist sued 
for collision with mule-drawn ma- 
gon may not file cross-action against 
co-defendant for damages to his 
own car, Horton v. Perry, 319: de- 
termination of whether tort is joint 
or several, Xhaw v. Barnard, 713; 
liabilities of joint tort-feasors to  
person injured, Pascal v. Transit 
Co., 435; right to contribution 
among joint tort-feasors and join- 
der, Pascal v. Transit Co., 435; 
Pleming v. Light LO., 397; validity 
of release, Harrison c. R. R., 92. 

Towns-See Municipal Corporations. 
Trades-Freedom t o  pursue, S. u. 

Bnllance, 764. 
Traffic Regulations-Municipal traffic 

ordinances in conflict with State 

law void a s  to streets constituting 
highway, Lee v. Chemical Govp., 
447. 

Transmission I; i n e s-Interference 
with easement for, Light GO. Q. 

Bowman, 682. 
Trial-Of criminal cases, see Crimi- 

nal Law; argument and conduct of 
counsel, Cuthrell v. Cfleme, 475 ; 
conduct and acts of parties and 
witnesses, Cuthrell v. Greene, 475; 
consolidation of actions for trial, 
Horton v. Perry, 319; later admis- 
sion of testimony initially exclud- 
ed, Poole v. Gent?-?/, 266; time of 
making and renewal of motions to 
nonsuit. Hawlcins v .  Dallas, 561; 
consideration of plaintiff's evidpnce 
on motion to nonsuit, Perry V. Hur- 
dle, 216; Garrett v.  Garrett, 290; 
B u n a  u. Powell, 707; Hughes v. 
Thayer, 773; Pascal v. Transit GO., 
435 ; consideration of defendant's 
evidence on motion to nonsuit, 
Perry v. H u r d l ~ ,  216; Taylor a. 
Hodge, 558; Bundl1 v. Powell, 707; 
contradictions and discrepancies in 
plaintie's evidence, Barlow v. Bus 
Lines, 382; sufficiency of evidence 
to  overrule nonsuit, Barloui u. Bus 
Lines, 382; Pascal v. Transit GO., 
435 ; nonsuit on affirmative defense, 
MacOlure v. Ins. Co., 305; Barnes 
v. Trust Go., 409; office and effect 
of motion for directed verdict, 
Conch Go. 1.. Xotor L incs .  6 0 :  di- 
rected verdict in favor of defend- 
ant. Garrett v. Garrett, 290; Mc- 
G~tllen v.  Durhanz, 418; statement 
of evidence and application of law 
thereto, Lewis v. Watson, 20; Kee 
77. DiTlinr/kam. 262: Stewart v. 
Dizon, 737; charge on burden of 
proof. Wyatt v. Coach Co., 340; 
conformity of issues to pleadings 
and evidence, MrCzcllen v. Dwham, 
418 ; setting aside verdict, McCul- 
Zen v. Durham, 418; motions to set 
aside verdict as  being contrary to 
evidence, King v. Bijrd, 177; Coach 
Co. v. Motor Linrs, 650; motions to 
set aside verdict for inadequate or 
excessive award, Edmunds 11. Allen, 
250; Garrett v. Garrett, 290; find- 
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ings of fact in trial by court by 
agreement, Poole v. Gentry, 266. 

Trover and Conversion-Shipper may 
treat wrongful delivery by carrier 
a s  conversion, e i g g s  v. York-Ship- 
ley, 572; nature and essentials of 
cause of action, Parker v. Trust 
Co., 527. 

Trucking Companies-Rights and lia- 
bilities as  carrier, see Carriers ; lia- 
bility insurance on goods in tran- 
sit, Elcctrrr Co. I . .  I n s ~ ~ r a n c e  Co., 
518. 

Trusts-Title and right of trustees 
of religious societies, Wheeless v. 
Barrett, 282 ; exchange of property 
by church into and out of trust, 
Brandis v. XcMullan, 411 ; income 
tax on distributive share of reiident 
beneficiary derived from trust busi- 
ness carried on in another state, 
Sabine v. Gill, 599; creation and 
validity of parol trust, Bass v. 
Baea, 171; JfcCWZe% v. Durham, 
418; actions to establish parol 
trust, Cuthmll 1;. Cfleene, 475; req- 
uisites and validity of written 
trusts, Camon v. Blair, 64%; trans- 
actions creating resulting trusts, 
Bass 0. Bass, 171; transactions cre- 
ating conctructive trusts, Garner 
v. Phillips, 160; title and rights of 
parties, Western N. C. Conference 
1.. Tall~j,  1: power nnd nnthority 
of trustee, Trust Co. v. ~llcMulZan, 
746. 

"Under the Influence"-Of intoxi- 
cants, S .  v. Blankemship, 589. 

Undue Inf luenccLee v. Ledbetter, 
330; Cfralzam v. Graham, 565. 

Unemployment Benefits-Right of em- 
ployees to, during strike, Vfienl- 
ployment Compe?zsation Com. v. 
Lunceford, 570. 

Unions-Right of employees to un- 
employment benefits during strike, 
Unemploynze?zt Compensation Com. 
v. Lunceford, 570. 

U. S.-Mandate of Supreme Court of 
U. S. in Brunson Case, see page 37. 

Unjust Enrichment-Municipal con- 
tract void for failure of advertising 
will support recovery on qun%tzim 
mwzrit, Hazekins v .  Dallas, 561. 

Utilities Commission - Nature and 
functions, Greyhound Corp. v. Util- 
ities Corn., 31;  appeal and review, 
Greyhound Corp. v. Utilities Corn., 
31. 

vagrancy-Prosecution and Punish- 
ment, S. v.  Harris, 413. 

Value--Opinion evidence as  to  value 
of lands, Harrelson v. Gooden, 654. 

Variance--Recovery cannot be had 
upon theory not alleged in com- 
plaint, King v. CoZey, 258; McCul- 
Zen v. Durham, 418. 

Vehicle-Handcart is  not, Lewis v. 
Watson, 20. 

Vendor and Purchaser-Rescission of 
contract of sale, Kee v. Dillingham, 
262; remedies of purchaser, Chan- 
dler c. Canzeron, 62. 

Venue-Of action against domesti- 
cated corporation, Hill v. Grey- 
houlzd Corp., 728. 

Verdict-Directed rerdict in crim- 
inal case, 8. v. Baker, 73;  directed 
verdict is proper when party upon 
whom rests burden of proof fails to  
offer evidence, McCullen v. Dzcr- 
ham, 418; directed verdict for in- 
surer on conflicting evidence as to 
conditional delivery of policy held 
error, Stw7litzgs 6. Insurance Co., 
529: evidence he7d to justify di- 
rected verdict that  defendants' 
building interfered with easement 
for  transmission lines, Light Co. 
u. B w m a n ,  682; insufficiency of de- 
fendants' evidence on affirmative 
defense must be raised by motion 
for directed verdict, Coach Co. v. 
Xotor Lilacs, 6.50 ; motion to set 
aside a s  contrary to  evidence, 
Kiirq z.. B~trd ,  177 ; Conch Co. v. 
Xotor Trines, 650; motion to set 
aside for excessiveness is addressed 
to discretion, E'dmunds v. Allen, 
250: Garrett v. Garrett, 290: set- 
tins aside of verdict as  matter 
of law is reriewable, HcCzcZlen v. 
D~irhnrn, 418. 

J'erification-Calatuay 2'. Harris, 117. 
1 ate--Is not necessary to municipal 

espenditure for special training of 
policeman, Green v. Kitchin, 4.50; 
on bonds for necessary expense is 
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not against the registration, Jlason 
2.. Comrs. of ~lIoore, 626. 

T'otin-Absentee ballots, Owens 2;. 

Olt(1p1ii1, 7% 
TVages-Pros~~ectivc earnings not sub- 

ject to supplemental proceedings, 
Fi~iuwcc Co. 1.. Prrtnanz, 555. 

Waiver-Right to insist on defense 
bond in action i~ivolving title to 
realty may he waired, Roberts v. 
Sctzcijey, 279 ; matters which may 
he waired, Calla.~;cc~/ v. Harris, 117. 

War-Emergency Price Control, Bled- 
soe r .  Lumber Co., 128. 

Warrant-Where warrant fails to 
charge crime, judgment will be ar-  
rested, A. c. Hawis, 413; force per- 
i~lissible in serring legal process, 
A. v. Fain, 644. 

Warranty-Complaint hcld to charge 
negligence in serving poisonous food 
by defendants and recovery could 
not be had for breach of implied 
warranty, King v. Cole?/, 258. 

Waste--Forfeiture of life estate for, 
Buss v. Hoore, 211. 

Welfare-Statute may not create mo- 
nopoly when restrictions have no 
real relation to public health, iafety 
or welfare, Palmer v. Smith, 612; 
statute regulating photographers 
held unconstitutional, 8. v. Bul- 
lance, 764. 

Widower-Takes by descent and not 
by virtue of lex niariti, B~lr-d u. 
Patterson. 156. 

"Wil1fnl"-Lamm 2,. Lanm,  248. 
Wills-Action to recorer for personal 

services rendered decedent, Potter 
v. Clark. 3.50; consent judgment for 
settlement of estate approved, Bank 
v. Hendley, 432; signature of tes- 
t:ltor in stntntory nills, In re TT7iTl 
of Uthri.itlrlc, "0 : lioloqmphic co- 
dicils. I i r  IT Tli-ill of Goo(In~ifi1, 444 ; 
proof of \\-ill and probate proceed- 
i i~ss ,  I n  re ili-ill of Prrtft, S: effect 
of probate in common form and at- 
tack of probate. 1 1 1  rc Il'ill of I'i~ctf, 
8 ;  nature of caveat proceedings, 
l i r  1.c TT7r77  of Bi-ark. 4S2 ; plr t ie i  
to ta lent  proceedinqc. 111 re  Trill 
07 I?i.ot 11, 4 V  : initrnctionc in 
cnrrat pl'ocerdil~gu, I11 rc T i l l  of 

E t h ( ~  ldrlc. 280 : g ~ n ~ r i 1 1  1 1 1 ' ~  of 
construction of mills, Horurrdu~l v. 
Aoi~arluil .  164 ; Ili-u?d v. Black, 
221 ; WAeclcr v. TVlldcr, 379 : nppli- 
c.ntion of Iinlr in hhrll(~l'.s ('asp, 
Ratlei1 1'. Oli? er, 120; llrli rcler v. 
Wilder, 379; vested and contingent 
interests and defeasihle fees. Bass 
1.  moor^. 211 : 11 ard c fllnck, 
221; Hales 17. Renfrow, 239; re- 
straint on alienation, Wrndlc?~ v. 
Perrv, 1.5; jwrsons who may take 
as  devisees or lagatees, Trust Co, v. 
Rchool for Ro~js, 738: designation 
of delisees and legatees, Trust Go. 
1.. School for  Roun, 738: d e ~ i s e s  or 
bequests to a claw. ('ole 1,.  C'ole, 
757 ; actions to c30nstrue wills, 
Trust Co. ? .  School for  Ro?ls, 788; 
lapsed legacies. I'rlcst Co. v. Ahel- 
ton, 150; doctrine of election Tinder 
will. Bi/rrZ 2;. Pattrrcon, 156; pro- 
vicion that one d e ~  iwe might pur- 
chase land devised to another, 
Hornadnil v. Hornarltc~/, 164: title 
of dericees and right to convey, 
Iln7pa 1). Rc?,fro7c6, 230. 

IYitnesses-Credihility of officer who 
purchases whiskey for purpose of 
obtaining evident?. S. 1. Lore, 99; 
party is  hound by teitimony he 
elicits from his own w i t n e i ~ .  01rtvs 
1.. Chnplin, 797: whrther State is 
hound h~ excnlpatory evidence, 8. 
v. Rnu. 40;  S. v. Robinson. 647; 
State may not discredit its own, 
S. 1.. BaqTml, 723; State may shorn 
defendant paid expert witnesc; in 
order to  eqtahli~h nitnesu' hias. 8. 
2.. Crrech. 662; impeaching and 
corroborative e! idence. S. I . .  Jonrs, 
276 : where prerions <taternenti: of 
witnrss are i~lconiistent in material 
ncpecti to witneii' tc~iilrnonr, such 
stnteinents are  incompeterit fov pur- 
pose of corroboration, nor may 
court charqe the jury to ( l i i r~gard  
inconsiutent parts, 8. ?I .  Bngley, 
723 : character eridence, A' 2. ,JOIIPS, 
276: cross-esamination of c harac- 
ter ~ v i t n e s ~ e s  as to particular acts 
of iniscondnct hy defendant. R. v. 
Pk 1/rc7r, 718 ; croiwwimina tion a s  
to matters not r e l e ~ a n t  to isuue 
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held improper, Cuthrell v. Greene, 
475 ; charge on failure of defendant 
to testify, S. v.  McNeill, 377; ad- 
mission of one jointly charged with 
fornication and adultery incompe- 
tent, S. v. Davis, 386; qualification 
of witness a s  expert is  for court, 
8. v. Stricklend, 201; competency 
to testify a s  to  location of bound- 
aries, Poole v. Gentry, 266; may 
testify a s  t o  value of lands, Har- 
relson v. Gooden, 654. 

Workmen's Compensation Act-See 
Master and Servant. 

Writ of Attachment-TVhitaker v. 
Wade, 327. 

Writ of Error Coram Nobis-Is prop- 
e r  procedure to test validity of mat- 
ters dehors the record, I n  r e  Tay- 
lor, 297. 

Written Instruments-Secondary evi- 
dence of contents of, Landis 'L.. Citt- 
lin, 521. 

Wrongful Death-Only personal rep- 
resentative may maintain action 
for McCoy v. R. R., 57; Soldiers' 
and Sailors' Civil Relief Act does 
not enlarge time for institution of 
action for, McCou v. R. R., 57. 

Zoning Ordinances-James v. Szitton, 
515. 
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ACTIONS. 

§ 3c. Action Based o n  Party's Own Wrong. 
A party will not be allowed to maintain an action based upon his own unlam- 

ful  act. Bledsoe v. Lumber Co., 128. 
A party will not be allowed to take advantage of his own wrong. Canzer v. 

Phillips, 160. 
ADNINISTRATIVE LAW L4ND PROCEDURE. 

8 3. Power of Regulatory Bodies t o  Make Rules and  Regulations. 
The General Assembly cannot delegate authority to make law, and an admin- 

istrative agency has no power to promulgate rules and regulations which alter 
o r  add to the law i t  is set up to  administer. States' Rights Democratic Party 
v. Board of E lec t io?~~,  179. 

I n  construing the regulations of an administrative agency it  must be pre- 
sumed that every part of the regulation was promulgated for a purpose and 
intended to he carried into effect, and the courts may not uphold such regula- 
tion by striking therefrom such portions as  a re  beyond the authority of the 
agency. Ibid.  

8 4. d d m h i s t r a t i v e  Procedure. 
A petition is a formal written request made to some official or body having 

authority to grant i t ;  a certificate is a document in which the issuing officer 
states that  a thing has or has not been done, or that an act has or has not been 
performed. State's Rights Democratic Party v. Board of Elections, 179. 

Statutory remedy to determine dispute as  to fees for medical services to  
injured emplo~ee  is exclusive and precludes physician from maintaining action 
against employee. Worleu v. Pipes, 468; Xatros u. O w n ,  472. 

ADVERSE POSSESSION. 

8 7. Tacking Possession. 
A grantee is not entitled to tack the adverse possession of his predecessor in 

title a s  to a parcel of land not embraced within the description in his deed, and 
therefore  here he has been in possession for less than twenty years, he cannot 
establish title hy adverse possession to land lying outside the boundaries of his 
deed. Rawsey c. Ramseu, 270. 

APPEAL AND ERROR. 

5 6a. Part ies  Who May Object and Take Exception. 
A party m a r  not take exception to a ruling by the court in his favor. Coach 

Go. v. Xllotov Lines, 650. 

§ Cic (3). Secessity, Form and  Sufficienc~ of Exceptions-Exceptions t o  
Findings of Fact.  

Where no exception is taken by appellants to the failure of the trial judge to 
find facts and state conclusions of law in respect to a matter argued by appel- 
lants in their brief, the question is not presented for decision on appeal. Henley 
a. Perry, 15. 
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Where e~ idence  i q  admitted nithotit objection, exceptions to the findings of 
the court on the ground that  they were based npon incompetent eridencp are 
untenable. Poole v. Gentru, 266. 

I n  a trial by the conrt linder agreement, G.9.  1-154, the conrt'z findings are 
conclusi~e and are  not wbject to re'i'iew in the ahqence of eaceptloib that they 
are  not supported by eT idence. Cannon e. Bltrir, 606. 

§ Gc ( 5 ) .  Form and Sufficiency and Requisites of Exception to Charge. 

Where none of the evidence is sent np  in the record or case on appeal, an  
exception to the charge cannot be concidered. Shepherd 2;. Dollar, 736. 

§ 6c (6 ) .  Requirement That Matter be Brought to Trial Court's dtten- 
tion to Support Exception to Charge. 

Exceptions to the court's statement of the conteiltions ordinarily n-ill not be 
sustained vhen  i t  does not appear that  appellant objected and c:llled wine to 
the attention of the trial conrt a t  the time. Coach Co. v. Motor Liiica. 650. 

5 7a. Preservation of Grounds of Review-Demurrer. 

Where there is no demnrrer, the sufficiency of the complaint to atnte n cause 
of action is not presented for reriem. Rhodes v. dsheville. 355. 

5 7b. Preservation of Grounds of Review-Motions. 
Notion to nonsuit must be renewed at the close of all  the eridence in order 

to present on appeal the question of the sufficiency of the eridence. Hawkins 
v. Dallas, 561. 

Plaintiff must move for directed rerclict on affirmati~e defeu\e in order to 
present question that  issue was not snpportecl by e~idence.  Coctch Po. e. Jfotor 
Lines, 650. 

5 8. Theory of Trial in Lower Court. 

The 'ecord and appellant's exceptions will he conridered in the light of the 
theory of trial in the lower court. Hill v. Grel~horcnd Gorp., 728. 

5 9. Appeal and Appeal Entries. 
Appeal by the party seeliing review is necessary to give the Supreme Court 

jurisdiction, and this fact inlist appear by appeal entry of record, G.9 .  1-279, 
G.S. 1-280, and in the absence of appeal entry of record the purported appeal 
must be dismissed. Jfaso~z 2;. Conws. of Xoore, 626. 

5 10a. Necessity for "Case on Appeal." 
A case on appeal is necessary to present exceptions relating to alleged errors 

occurring during progress of trial. 'Irestern S. C. Conference e. Tally, 1; 
H a m e ~  v. Comrs. of XCFC(I-IQI~, 71. 

§ 10e. Settlement of Case on Appeal by Court. 
Where the trial conrt adopts appellant's statement of case with modifica- 

tions, appellant is under duty to have the statement of case as  modified re- 
drafted and submitted to the jndge for signature, and upon failure to do so 
there is no "case on al?peal." TT7cstern S. C. Co~~fewuce  2;. Tall!/. 1. 

12. Requisites and Proceedings for Appeal-Pauper Appeals. 
The statutory requirements goren~ing  appeals i n  fomm pnirpcr is  are manda- 

tory and j~irisdictional, and where the order a l l o ~ ~ i n g  the appeal iii forma 
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pauperis is  not supported by the statutory affidavit, there can be no authority 
for granting the appeal in forma pauperis, and the Supreme Court acquires no 
jurisdiction and can take no cognizance of the case except to dismiss i t  from 
the docket. Williams v. Tillman, 434. 

14. Powers of and  Proceedings i n  Lower Court After Appeal. 
An appeal suspends further proceedings in the cause in the court from which 

the appeal is  taken, but where appeal is taken from order of the clerk probating 
a second will and thereafter the clerk enters a n  order revoking the order ap- 
pealed from, the contention that the clerk was without jurisdiction to enter the 
order of revocation is untenable when the judge of the Superior Court deter- 
mines the appeal from the order of probate and revokes the action of the clerk 
thereon to the extent that  it conflicts with the judge's affirmance of the order 
of revocation. I n  re Will of Puett, 8. 

§ 21 x. Correction of &cord. 
Where the record fails to  show a jurisdictional fact, the Supreme Court is 

without power to correct the record, since i t  can have no jurisdiction of the 
cause. Mason v. Comrs. of Moore, 626. 

Counsel may not correct the record proper by stipulation. I b i d .  

g 22. Conclusiveness and  Effect of Record. 

The Supreme Court is bound by the record as  certified. Xuson v. Conzrs. of 
Moore, 626. 

Where, upon an appeal from denial of motion to remove to another county, 
i t  appears that the clerk found that defendant is a domesticated corporation, 
which finding is supported by the record, and the trial court, who settled case 
on appeal, certifies that the motion was heard and decided on the theory that  
defendant ir a domesticated corporation, the matter is conclusive, since the 
Supreme Court is bound by the record. Hill v. Gve2/hound Corp., 728. 

§ 31e. Dismissal for  Tha t  Question Has Become Moot o r  Academic. 

Where, on appeal from the dissolution of a temporary restraining order, i t  
appears that the act sought to be restrained has been done, the appeal will be 
dismissed, since the question presented by the appeal has become academic. 
Eller v. Tl'ull. 359. 

Where an election sought to be enjoined has been held, an appeal from judg- 
ment denying injunctive relief against the holding of the election will be dis- 
missed, since the questions sought to be presented by the appeal have become 
academic. Penland v. Gowan, 419; Xance v. Winston-Salem, 732. 

In  a suit to enjoin the holding of a city limits extension election, allegations 
of irreparable damage in that plaintiffs' land would be subject to unlawful 
taxes by the city, cannot be construed as a cause of action to enjoin the lery or 
collection of tases by the municipality, and thus prevent dismissal on appeal 
where the election sought to be enjoined has already been held. Sance r .  
WinstowSalewz, 732. 

§ 38. Presumptions and Burden of Showing Error. 

The burden is on appellant not only to show error but that the error was 
material and prejudicial to aj~pellant's cause. Hawelson u. go ode?^, 654; 
8. v. Davis, 386; 8. v. Gibso?~, 497; S t ~ w a r t  v. Dison, 737. 
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§ 39a. Harmless and Prejudicial E r r o r  i n  General. 

Error  favorable to appellant cannot be prejudicial. Johnson c. J o h ~ s o n ,  542; 
Coach Co. v. Motor Lines, 650. 

§ 39b. E r r o r  Harmless Because of Determination of Other Issues. 
Exceptions relating to an issue correctly left unanswered by the jury because 

of answers to previous issues will not be sustained, since the matter cannot 
be prejudicial. Coach Go. u. Motor Lines, 650. 

§ 39c. E r r o r  Harmless Because Appellant Not Entitled. to  Relief Sought 
i n  Any Aspect. 

Where appellant, a s  a matter of law, is not entitled to the relief sought, 
alleged errors committed by the lower court cannot be prejndicial to him, and 
the verdict and judgment against him will be sustained. Ramse!i c. Ranzsey, 
270 ; Johnson v. Johnson, 541. 

§ 39e. Prejudicial and Harmless E r r o r  i n  Admission on  Exclusion of 
Evidence. 

Exceptions to the exclusion of testimony will not be considered on appeal 
where the record fails to disclose what the witnesses would have testified had 
they been permitted to  ansv-er the questions. Pool v. Gentrv, 266 : Coach Go. v. 
Motor Lines, 650. 

Any error in the admission of evidence over objection is cured by the later 
admission of like testimony of the same witnesses without objection. Landis 
c. Gittlin, 521. 

§ 39j. Prejudicial and  Harmless E r r o r  i n  Instructions Generally. 

I n  this caveat proceeding the court charged the jury that it  was necessary 
for testator to have signed the will in  the presence of the attesting witnesses. 
Held: The instruction must be held for reversible error not~vith~tanding the 
court's instruction to answer the issue a s  to the formal execution of the mill in 
the affirmative if the jury believed the evidence, since the erroneouh instruction 
may have influenced the jury in answering the issue in the negative. In  re  
Will of Etheridge, 280. 

The charge of the court will be construed contextually, ancl exceptions to 
excerpts therefrom will not be sustained when the charge, so cor:+ued, does 
not contain prejudicial error. TVuatt v. Coack Co., 340. 

In  this action for assault, the battleground was the credibility of plaintiff's 
testimony, defendant not having gone upon the stand or offered his answer in 
evidence. The court inadvertently charged that defendant said and contended 
he had not assaulted plaintiff and that he had denied same in his answer. 
Held: Construing the charge contextually and in the light of the ericlence on 
plaintiff's appeal, the inadvertence did not amount to reversible error. Stezc.art 
c. Dixon, 737. 

5 39h. Prejudicial and  Harmless E r r o r  i n  Charge on  Burd'en of Proof. 

I11 this negligent injury action, the court, after several times correctly stating 
the burden of proof, charged that  the jury should be satisfied "beyond a reason- 
able doubt" that  defendant's negligence was the proximate cause of the injury 
in order to find the issue in the affirmative. After the jury had been out n 
short time, the court recalled it and explicitly withdrew and corrected the erro- 
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neous instruction. Held: The erroneous instruction was rendered harmless. 
Wyatt o. Couch Co., 340. 

§ 391. Prejudicial and Harmless Error in Course and Conduct of Trial. 
Failure c~f court to  correct improper argument to jury held prejudicial. 

Cuthrell v. Grcc~le, 475. 

3 40a. Reriew of Exceptions to Judgment or to Signing of Judgment. 
Where there is no proper statement of case on appeal, the appeal itself nil1 

be treated a i  nn exception to the judgment, presenting only whether there is 
error on the face of the record proper. Western N. C. Conference v. Tallell. 1. 

Where the .ole esceptiori properly presented is to the judgment, and the jndg- 
ment is wplxirted by the findings of fact, the exception must fail. Hat neu r. 
Cornrs. of YcFar7a11, 71. 

Exception to judgment cannot present for review matters not ruled upon by 
the trial court:  and when the judgment is supported by the record i t  mill be 
affirmed. Drctiircige District v. Bzcllard, 633. 

Esception to tlie signing of the jndgment is untenable when the judgment 
follows tlie verdict. Coccch Co. ?j. AUoto~  Lifzes, 650. 

§ 40b. Review of Discretionary Matters. 
In revoking letters of administration under G.S. 28-32 the clerk exercises a 

legal diqcretion which is reviewable. In, re Estate of Gallowaz~, 547. 

§ 40c. Review of Injunctive Proceedings. 
While findings of fact in iiijunctive proceedings are  reviewable on appeal, 

nevertheless such findings will not be disturbed when they a re  supported by 
eridence and appellant fails to show cause for reversal. XcLeod v. TVrigkts- 
ville Bectc 71. 6'21. 

3 40d. Review of Findings of Pact. 
Where the evidence does not support the findings of fact upon which the con- 

clusions of the trial court a re  based, the rulings are  subject to review on appeal. 
5'. v. Speller, 67. 

Finding not supported by evidence is not binding on appeal. Coble v. Coble. 
81. 

Finding. of fact by the court are conclusive when sapported by evidence. 
Poole r.  {:eirtry, 266; Griggs u. York-Skipleu, 672; Trust Co. c. Sclrool for Bolls. 
735. 

The finding by the trial court that morent's attorney was authorized to qign 
the consent judgment, held supported by the evidence, and i s  conclusive on 
appeal. Lcdfoicl r .  Ledford, 373. 

I n  absence of exceptions on ground that  findings were not supported by evi- 
dence, tlie conrr's findings are conclusive. Caiman v. Blair, 606. 

Fincling. of fact made under a misapprehension of the law will be set aside 
and tlie cause rcmancled for  consideration of the evidence in its true legal light. 
I n  re Estutc of Gnlloway, 547. 

Where there i. no request for findings of fact and the sole exception is to the 
signing of the order appealed from, the failure of the court to set forth in detail 
the facts constituting the basis of its order is not fatal. Na11 o. ,?'all, 598. 
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Findings in injunctive proceedings are reviewable. XcLeod a, WrightsviZZe 
Beach, 621. 

8 40j. Review of Exceptions Relating to Pleadings. 
Where there is but a single exception and assignment of error relating to the 

ruling of the court upon motion to strike certain portions of the complaint a s  
irrelevant, the appeal presents only the question of whether the record is suffi- 
cient to uphold the judgment, and when the judgment is supported by the 
record, the exception must fail. Rhodes v. As7~eville, 353. 

The discretionary denial of a motion to make a pleading more definite is not 
reviewable on appeal. Lowman C. Asheville, 247. 

g 40g. Review of Exceptions Relating to Motions to Set Aside Verdict. 
A motion to set aside a verdict for excessireness is  addressed to the discretion 

of court, and its action thereon is not ordinarily reviewable. Edmunds C. Allen, 
250 ; Garrett v. Garrett, 290. 

The action of the court in setting aside the verdict as  a matter of law upon 
a designated ground is reviewable, and an exception to the refusal of the court 
to enter judgment on the verdict is sufficient to present the question. XllcCullen 
C. Durham, 418. 

§ 50. Remand. 
Where rulings are made under a misapprehension of the law or the facts, 

the rulings mill be vacated and the cause remanded for such further proceed- 
ings as  to justice appertains and the rights of the parties may require. Cala- 
w a y  v. Harris, 117. 

$j 51b. Stare Decisis. 
A subsequent decision cannot, by mere implication, be held to overrule a prior 

case unless the principle is directly involved and the inference clear and im- 
pelling. Cole v. Cole, 757. 

Single decision by divided Court, irreconcilable with subsequent decision on 
related matter, does not properly call for application of doctrine of stare decisis. 
AS. v. Ballance, 764. 

Doctrine of stare decisis will not be applied to preserve and perpetuate error. 
I b i d .  

8 54. Mandates From Supreme Court of United States. 
In these cases involving exceptions to the overruling of motions to quash the 

and to denial of challenge to the array, the judgment of the Supreme 
Court of Sorth Carolina was reversed by the Supreme Court of the United 
States in memorandum decision citing authorities dealing with the administra- 
tive practices in the selection of juries. Held: The mandate of the Supreme 
Court of the United States does not require the quashal of the warrants nor 
adjudicate that the North Carolina statutes oil the subject of jurors are invalid. 
S. v. Brunson, 37. 

ARBITRATION AND AWARD. 

8 la .  Common Law Arbitration. 
The common law governs a written agreement for arbitration which is not 

in accordance with the procedure prescribed by the Uniform Arbitration Act. 
Brown v. Moore, 406. 
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ARBITRLATIOhT AND AWARD-Colrtinzted. 

§ :3. Agreements a s  B a r  to  Civil Action. 
Where both parties invoke the jurisdiction of the Superior Court to determine 

their rights nnder their contract, and thus ignore or ~ v a i r e  the provision of the 
contract for arbitration, neither party having pleaded the arbitration agreement 
or regueated that their differences 41onld be settled by arbitration. i t  is error 
for  the court to dismiss the action, over the cbjection of one of them, on the 
ground that the arbitration agreement precluilecl an action a t  law. H~trtgeft T. 
Delislr, 364. 

3 3. Abandonment and  Revocation of Ag~eements .  
An arbitration agreement under the common  la!^- may be revoked by a n r  

party thereto at  any time before the award is rendered. Brow? 1). Jfoort', 406. 

ARREST A S D  BAIL. 

§ lb. Right of Officers to  Make Arrest Without Warrant.  
Within the limits of the city a police oificer may snmmarily and without 

warrant arrest a person for a misdemeanor committed in his presence, but it  
is the dntg of the officer to inform the person arrested of the charge against him 
and to immediatel- swear out a w a r r ~ n t  before an authorized person, gi~-ing the 
person arrested opportunity to provide bail and communicate with counsel and 
friends. I 'c i iu c. Hurdle, 216. 

§ 2. Force Permissible in  Making Arrest. 
hi1 officer, if ahsanlted or resisted in serving legal process or in making an 

arrest. is not under duty to retreat, but has the right to use such force as  may 
be necewary in the proper discharge of his duties, even to the extent of taking 
life, the limitations upon his conduct being that he may not act maliciously so 
as  to be guilty of xvanton abuse of authority, or nse any greater force than is 
reasonable and apparent under the circumstances. S, v. Pain, 644. 

8 6. Proceedings to  Secure Bail. 
Any jwtice of the peace has the power to take bail for persons brought before 

him charged with a misdemeanor or a felony less than capital, and a person 
charged may give a recogniz:mce bond or deposit the amount required in cash 
or may elect to refuse to give security and go to jail. 'CVAite v. Ordille, 490. 

§ 8. Rights and Liabilities on  Bonds. 

A recognizance, either bond or cash in lieu thereof, is an aclinon.ledgment of 
a debt to the State conditioned upon defendant's appearance a t  the time and 
place sprcified and his compliance with the judgment of the court, and therefore 
cash deposited by him as  security for his appearance remaills his property 
subject to the conditions of his recognizance, and his right to the return of the 
cash upon performnnc4e of the conditions of the recognizance is a property right 
which exists in him. TVh i t e  v .  Ordille, 400. 

3 11. Actions for \iTrongful Arrest Against Officers. 
In  this action for wrongful arrest and assault, the record disclosed that  de- 

fendant police officers arrested plaintiff on the streets of their city, advised him 
he was under arrest and took him immediately to the police station where a 
warrant wa. <worn ont by one of the officers and issued by the officer author- 
ized b ~ .  statute to do so. Plaintiff failed to provide bail and n a s  coinruitted to 
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ARREST AND B~4IGCont inued .  

jail. The evidence tended to show that  plaintiff was apparently committing a 
misdemeanor in  their presence and there was no evidence that the officers used 
violence or  undue force or acted from any improper motive. Held: Defendants' 
motion to nonsuit was properly allowed, it appearing that tlie officers acted in 
substantial conformity with prescribed procedure in  making the arrest without 
a warrant. Perru u. Hurdle, 216. 

ASSAULT. 
(Assault with intent to  commit rape, see Rape.) 

§ 12. Relevancy and Competency of Evidence. 
Where, in a prosecution for felonious assault, there is no sufficient eridence 

of a conspiracy between defendant and his companion, testimony of prior 
threats to kiIl such third person made by defendant's companion and evidence 
a s  to ill feeling between those two, is incompetent, and the admission of such 
evidence entitles defendant to a new trial on the charge. S. v. Wellborn, 617. 

§ 13. Sufficiency of Evidence and  Nonsuit. 
Where all  the evidence of record tends to show a n  accidental shooting, and 

there is no evidence that the weapon was intentionally discharged or was 
handled so recklessly a s  to constitute culpable negligence, defendant is entitled 
to his discharge in a prosecution for  assault with a deadly weapon, and judg- 
ment against him will be reversed on appeal. 8. v. Robinson, 647. 

§ 14b. Instructions on Defenses. 
The evidence was not conclusive as  to whether defendant officer was clothed 

with a search warrant when he knocked a t  the door of prosecuting witness a t  
nighttime. Defendant's testimony was to the effect that upon being admitted 
by the prosecuting witness, he disclosed his mission to serve a search warrant, 
and that  an affray immediately ensued in which both parties fired and in which 
he inflicted serious injury. Held: I t  was error for the court to fail to explain 
the law relating to defendant's right to use such force as  was necessary in the 
performance of his duty and his right to kill in self-defense without retreating 
if the jury should find from the e'iidence the facts to be as  contended by him. 
G.S. 1-180. S. v. Fain, 644. 

§ 14c. Duty t o  Charge on Less Degrees of Crime. 
Upon evidence tending to show that defendant hit  his antagonist with a s  

many a s  four rocks while his antagonist was prone on the ground, and the 
deadly character of the weapons in the manner and circumstance of their use 
is submitted to the jury, it  will not be held for reversible error that  the court 
submitted the case on the question of defendant's guilt of assault with a deadly 
weapon or not guilty and refused to submit the question of defendant's guilt of 
simple assault, the character of the affray prior to the time defendant's antago- 
nist was knocked unconscious not being controlling. S,  v. Muse, 536. 

ASSIGNMENTS. 

§ 1. Rights and  Interests Assignable. 
Remuneration which a party is to receive upon the completion of a contract 

is assignable, the liability of the debtor to pay the money to the assignee being 
merely postponed until the happening of the contingency under which it  is  to 
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becon~e payable, a t  which time the assignment operates upon the fund. Wike 
r.  Guarantu Co., 370. 

§ 3. Construction and Operation of Agreement i n  General. 
M7here a contractor's performance bond contains an assignment of the con- 

tract to secure the obligations of the bond and any other indebtedness or liabili- 
ties of the contractor to the guaranty company, whether theretofore or there- 
after incurred, the assignment to be effective in the event of breach of the bond 
or any other bond executed by the guaranty company on behalf of the con- 
tractor, specifically listing another contract for which the guaranty company 
had executed performance bond, the assignment is sufficient to cover moneys 
due under the contract for the purpose of indemnifying the guaranty company 
for loss sustained on such other bond because of breach in performance by the 
contractor. Ti'ike 2:. G f ~ a r a n t l ~  Go. ,  370. 

ATTACHMENT. 
(Attachnlent of property of defendant in hands of third person, see Garnish- 

ment. ) 

8 3. Grounds fo r  Attachment. 
The ancillary writ of attachment may be issued only on one or more of the 

grounds specified by statute, G.S. 1-440.3, and the grounds upon which it is 
issued must be mad? to appear by affidavit. G.S. 1-440.11. Tl'hitahm- v. Wade, 
327'. 

5 4. Property Subject to  Attachment. 

Where it  does not appear that a nonresident has been brought into this State 
by, or after waiver of, extradition, personal property brought into the State by 
bnch nonresident is snbject to attachment or garnishment. Tl'kite u. Ordille, 
490. 

1 Vacation of Attachment on  Application of Defendant. 
A defendant may attack the grounds of an attachment prior to the trial of 

the main issue, G.S. 1-440.36, or by allegations in his answer for cletermination 
upon the trial. G.S. 1-440.41. Whit i tker  v. W a d e ,  327. 

Where defendant, in his answer, alleges the falsity of the averment in plain- 
tiff's affidarit upon which attachment was issued, an issue thereon is properly 
submitted a t  the trial, and upon a determination by the jury in defendant's 
favor, the court properly dissolves the attachment and discharges defendant's 
surety from liability. Ibid. 

§ 23. Liabilities fo r  Wrongful Attachment. 

Damages for wrongful attachment may not be assessed in thc trial of the 
main action regardless of whether defendant's cause be considered an action 
on plaintiff's bond or  a cross-action for the wrongful issuance of the writ, since 
in neither case can the came arise until wrongfulness in the issuance of the 
writ has been adjudicated. G.S. 1-440.45. Whi takcr  v. Wade ,  327. 

Where it  is determined upon the trial of the main issue that plaintiff's aver- 
ment upon which attachment was issued was false, defendant may have dam- 
ages assessed for the wrongful attachment either upon motion in the cause after 
judgment or by subsequent independent action. Ib id .  
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AUTOMOBILES. 

3 7. Safety Statutes and Ordinances in General. 
Statutory traffic regulations do not prevent proper municipal traffic ordi- 

nances, but the State regulations govern the operation of motor vehicles on 
State highways, including city streets which constitute a portion thereof, and 
municipal regulations to the extent of any conflict therewith are inralid. Lee 
v. Chemical Co.. 447. 

3 8d. Stopping and Parking. 
Even conceding motorist was negligent in suddenly decreasing speed on high- 

way, he could not have anticipated negligence of following motorist in driving 
a t  excessive speed or with defective brakes, and such intervening negligence 
was proximate cause of injury to person standing on highway. Warner  v. 
Laxarus, 27. 

Motorist hitting unlighted truck parked on highway on a dark and foggy 
night held guilty of contributory negligence a s  matter of law. Bus Co. v. 
Products Co., 352. 

Motorist hitting bus he was following on dark and foggy night when bus 
suddenly stopped without functioning brake lights held not guilty of contribu- 
tory negligence as matter of law. Barlow v. BUS Lines,  382. 

Evidence that codefendant's bus was stopped on highway on rainy. foggy 
night without red light burning on rear, and that original defendant, traveling 
in  same direction, applied brakes to keep from hitting parked bus, and skidded 
into plaintiff's car, held sufficient for jury on issue of concurring negligence. 
Pascal v. Transit  Co., 435. 

3 8i. Traversing Intersections. 
I t  is negligence per se for  a motorist to overtake and pass another vehicle 

proceeding in the same direction a t  an intersection of a highway, unless per- 
mitted to do so by a traffic officer. Donivant v. Sicaim, 114. 

I t  is not negligence per se, but only evidence of negligence to fail to stop in 
obedience to highway sign before entering intersection with throngh highway. 
Lee v. Chemical Co., 447. 

3 12f. Due Case in Regard to Children on or Near Highway. 
A motorist is under duty to exercise due care to avoid injuring children whom 

he may see, or by the exercise of reasonable care should see, on or  near the 
highway, taking into account the fact that a child of tender years may attempt 
to cross in front of an approaching automobile unmindful of impending danger. 
Hughes v. Thuyer ,  773. 

§ 13. Right Side of Highway. 
Person pushing handcart is pedestrian and is required to travel on left side 

of highway. Lewis  9. Wa t son ,  20. 

3 16. Pedestrians. 
A person pushing a handcart along the highway is a pedestrian, since a hand- 

cart,  being propelled solely by hurnan power, is not a vehicle as  defined by 
G.S. 20-38 ( f f ) .  Lewis v. Watson ,  20. 

And is required to travel on left side of highway. I b i d .  
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§ 18h (1) .  Weight and  Sufficiency of Evidence in  General. 

Physical facts a t  the scene may speak louder than the testimony of witnt~xses. 
and justify orerrnling motion to nonsuit. 8. e. Bla?~kcirsl~ip, 689. 

§ 18h (2 ) .  Sufficiency of Evidence and  Sonsui t  on Issue of Segligence. 

The accident in suit occurred in the State of Virginia. E ~ i d e n c e  tending to 
5how that  defendant's truck had been driren to its left of the center of the 
highway, but that it had been brought back on its right side of the highway and 
had Ira1 eled some distance thereon when the collision betwcen it nnd the truck 
operated by plaintiff's intestnte, approaching from tlie opposite directioll, oc- 
curred, without eridence tliat defendant's truck was bc7ing operated at  est?icire 
speed or of nny other act of negligence, 1s hf7d i ~ ~ s ~ i f i c i e n t  to oxerrule defend- 
ant 's motion to nonbnit. Bi orc.11 c. TrttcX' Lines, 122. 

Evidence 11e7d for jury in ;action against nlotorist w l ~ o  struck child ;~ t t en~pt ing  
to cross 11igll\ray immediately after alighting from school hub. Htrglres z;. 

i l ' h o ~ e r ,  779. 

§ 1 8 h  (5). Sufficiency of Evidence and  Sonsui t  on Issue of Contributol-y 
Segligence. 

The eridence disclosed tliat intestnte was p~islling his handcart on the, right- 
himid side of the 11ighnxy in violit tion of G.S. 20-174 ((1). uilil w ; ~ s  strncli from 
the rear by a vehicle trnreling in the same direction. Plaintiff's eridence was 
to the effect that the operator of the rehicle mas trarcliiig a t  escessive speed 
and failed to Beep a proper loolio\It. Held: The fact that intestate was trirrel- 
ing on the wrong side of tlie road did not render him guilty of contribntory 
negligence a s  a mntter of 1 ~ w  upon the eridence, since the operator of a rehicle 
is nnder duty not\ritlstancling tlie prorisions of G.S. 20-174 ((1). to exercise dce 
care to aroid colliding with any pedestrian upon the liigl~wily. G.Y. 20-174 ( e ) .  
L(,!ris 1 . .  Trrtaoi!. 20. 

The eridence tended to slion that plnintiff's bus, shortly after a truck tr'trel- 
ing in the opposite directio11 had pashetl it, strucli the rear of clrfendant'\ trlic-k 
vrliich nau parked 011 the right side of the l~ ig l i~ ray  on tlilrli wnd foggy nigl~t 
withont lights. flares. or other signal. Held: While therr was eridence of negli- 
gence on the par t  of defendant in violating G.S. 20-161, tlie c ~ i c l e n c ~  dis- 
clows contribntory neghgence as  n matter of law on the part of plrlintiff's 
driver. ant1 defenilant's motion to nonsuit s h o ~ ~ l d  h a w  been ;~llo~rctl .  R t ~ s  Co. 
1 .  Pi,odtccts Co.. 35'7. 

Eridence tending to slio\r that plaintiff WiIs following a bus oil a wet. slipl)ery 
road, thro~igli fog and rnin. that  the bus suddenly stopped to diwhirrgr a pws- 
srnger mid that  plaintiff's car collided with the rear of the bus. together with 
lditintiff's testimoily that  he did not see any brnlie lights or stop lights, wild 
testimony of a patrolman that upon his inrestigtltio~i after the awidmt  the 
:~nsilinry bralie lights of the bus were not fnnctioning and thwt the r r g ~ l l a t i o ~ ~  
rear lights, tlio~igh Irnrning, were corered with a film, is IrcB7d to require the 
snbmission of the issue of contributory negligence to the jnry, and j l ~ d g m ~ n t  of 
no~~s l i i t  on tlie gronml of contriblitory negligence is error. Rnr7olc r. Rtrs Liues, 
382. 

Issue of contributory negligence of eight-year-old boy, fatally injlircd while 
attempting to cross high~vay after alighting from scliool bus held for jury. 
Hughes 2;. Tliauer, 773. 
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$j 1 8 h  (4). Nonsuit on  Issue of Intervening Segligence and  Concurring 
Negligence. 

Intervening negligence held not reasonably foreseeable upon the evidence and 
therefore i t  insulated primary negligence. Warner  v. Lazarus, 2'7. 

The evidence considered in the light most favorable to the original defeudant 
on its cross-action against its codefendant for contribution tended to show that 
the codefendant's bus was stopped on the highway on a rainy, f o g g ~  night with- 
out a red light burning on the rear thereof in violation of G.S. 20-129 ( d ) ,  that 
the driver of the original defendant's bus, headed in the same direction, did not 
see the stationary bus until he was upon it, that he then applied his brakes and 
skidded to the left of the center of the road, where he collided with the car in 
which plaintiff's were traveling in the opposite direction. Held: The evidence 
was sufficient to overrule the codefendant's motion to nonsuit the cross-action. 
Pascal v. Transit  Co., 435. 

8 181. InStruction i n  Auto Accident Cases. 

A charge which fails to define careless and recliless driving or explain what 
constitutes a proper lookout in relation to the evidence adduced a t  the trial is  
insufficient to meet the requirements of G.S. 1-180. Lewis v. Watson, 20. 

The mere reading of the statutory speed regulations, G.S. 20-141, without 
separating the irrelevant provisions from those pertinent to the evidence and 
without application of the relevant provisions to the evideuce adduced, is held 
insufficient to meet the requirements of G.S. 1-180. Ibid. 

The evidence disclosed that intestate was pushing a handcart on the right 
side of the highway, and that he was struck from the rear by defendant's 
vehicle traveling in the same direction. Plaintiff contended that the handcart 
was a vehicle and that G.S. 20-146, and G.S. 20-149, applied. Defendant con- 
tended that  intestate was a pedestrian and was required by G.S. 20-174 ( d ) .  to 
push the handcart along the extreme left-hand side of the highway. Held: An 
instruction failing to define intestate's status and explain the law arising upon 
the evidence fails to meet the requirements of G.S. 1-180. Ibid. 

The evidence tended to qhow that the driver of an automobile overtook and 
attempted to pass a truck proceeding in the same direction a t  an intersection 
of streets in a municipality a t  which no traffic officer was stationed, and that 
the vehicles collided when the river of the truck made a left turn a t  the inter- 
section. Beld:  I t  was error for the court to instruct the jury that the provi- 
sions of G.S. 20-150 ( c ) ,  did not apply. Donivant v. Swairn, 114. 

Failure of defendant traveling on a servient highway to stop in obedience to a 
highway stop sign before attempting to traverse an intersection with a through 
State highway, either within or outside the limits of a municipality, is not negli- 
gence per se but only evidence of negligence, and an instruction that it  consti- 
tutes negligence pet' se must be held for reversible error. Lee 1;. Chrr)lic.ul Co., 
447. 

§ 19a. Guests' and Passengers' Right  of Action for Segligent Injuries in  
General. 

'Phc duty which the owner ones to an invitee or guest is that of ordinar? care. 
Wriyht  v. Wriglzt, 503. 

19b. Right  to  Recover Under Automobile Guest Statute. 
Evidence hrld sufficient on issue of negligence entitling paying passengers to 

recover from driver mnder Virginia statute. Morse 1'. TVrrlh'fr, 778. 
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Evidence tending to show that plaintiff and defendant planned a trip in de- 
fendant'& car for their mutual benefit and pleasure, that  prior to the trip de- 
fendant stated he was financially unable to make the trip and that thereupon 
plaintiff agreed to purchase all gas and oil necessary for the trip if he could 
take his wife and child with him on the trip, i s  held sufficient to be submitted 
to the jury on the question of plaintiff's contractual obligation to purchase the 
gas and oil so a s  to constitute "payment for transportation," rendering plaintiff 
and his wife and child paying passengers and not gratuitous guests within the 
meaning of the Virginia statute. Ibid. 

,4 passenger is a guest within the meaning of an automobile guest statute if 
the owner or possessor permits him to ride without remuneration or other 
benefit therefor, and the voluntary purchase of gas and oil by such passenger 
while on a trip does not alter such status,  but a passenger who enters into a 
contractual obligation to purchase gas and oil for the trip a s  a condition or 
consideration therefor is not a gratuitous guest. Ibid. 

§ 23b. Liability of Owner fo r  Permitting Incompetent t o  Drive. 
Where the owner has knowledge, actual or imputable, that  the driver is unfit 

a t  the time the vehicle is  entrusted to him, the owner will be liable for the 
negligence of the driver. but in order for the principle to  apply there must be 
evidence of actual or constructive knowledge on the part of the employer that 
the d r i ~ e r  was incompetent, reckless or was addicted to excessive and habitual 
use of liquor. rMcI l ro~  v. Xotor  Lirtes, 509. 

Evidence held insufficient to show that employer had knowledge, express or 
implied, that  driver was intoxicated a t  time truck was entrusted to him, or that  
dr i rer  was addicted to  intoxicants. Ibid. 

24a. Il'ature and Extent of Owner's Liability fo r  Driving of Employees 
i n  General. 

The owner of a taxicab is under duty of observing due care in its operation 
of which duty he cannot direst himself by employing another to operate the 
automobile in the prosecution of his business, and the owner will be held liable 
for the negligence of the driver in such instance under the principle of qui facit 
per alilctn, fclcit per se. Wright  v. TVright, 503. 

24d. Liability of Owner to  Passengers of Driver. 
Where an inritee of the driver is riding in the automobile with the knoml- 

edge and c o ~ ~ ~ e n t  of the owner. the owner is liable on the principle of 1-espo??deat 
szcperio~ for injury to the invitee proximately caused by the negligence of the 
drirer.  Si7~iu7!t v. TT'rigl~ f. .503. 

Testimony that a taxicab drirer had his minor son in the cab with him and 
that  the employer o ~ m e r  sow rhr son in the cnr and knew the driver was about 
to make a Irnsiness trip. is sufficient to take the question to the jury as  to 
whether the employer owner acquiesced in the child's riding as  a nonpaying 
passenger. Ibid. 

3 2 4 3 6 ~ .  Sufficiency of Evidence and Sonsui t  on  Issue of Respondent 
Superior. 

.idmissions in the nnnn-er that the dr i~-er  of the trucli inrolred in a collision 
was in clefendant's emplo;\. nnd was driving defendant's truck a t  the time, with 
testimong hg defencTnnt to  the effect t h f ~ t  n-hcn the accident occurred the driver 
was eiignged in niaki~ig ;i trill for defendant's father. which defendant had 



authorized, i s  ItcZd sufficient to overrule nonsuit upon the issue of whether the 
driver was defendant's employee eligegecl in the  scope of his employment a t  the 
t ime of the  collision. Doniuuut c. Rzc.triv, 114. 

Evidence offered by plaintiff tending to show that  the employer sent the 
employee in  the  employer's truck 011 an errand recjniring about an  hour's time, 
t ha t  the employee accomplished the mission and then drove the truck on sev- 
era l  exclusively personal trips. and that  the accident in suit  occurred n-hile the 
emplogee was  driving the trncli on one of the personal trips, some eight hours 
a f t e r  he  had been sent on the mission. is hc7r7 to justify nonsuit 011 the i s w e  of 
respondeat superior. 3lcIlroy z'. Xotor Lilfcs. 509. 

§ ma. Definition of Culpable Segligence. 

Culpable negligence is  the intentional. n-illful or wanton riolation of an  ordi- 
nance for the protection of 11iuna11 life which proximately results in injury or  
death, or  the inad'c-ertent 1-iolntion of such s ta tu te  or ordinance under circum- 
stances amounting to n t11ouphtle.w disregard of consequences or a ht?edless 
indifference to the safety of others. proximately resulting in in jury  or  death. 
S. 2.'. Blankenship,  589. 

§ 28e. Suf f i c i enc~  of Evidence i n  Manslaughter  Prosecutions.  
Evidence that  defendant was driving on tlie public h i g h ~ m ~ - r ;  1:f ti:? State 

while under the inflnence of intoxicating lirliior in violation of G.S. 20-13% and 
was  driving reclr1easl~- in 'c-iolntioli (if C.S.  20-141, n.hich proxinmrely caused 
the  death of a passenger in his c(.;tr, is  snfficit?it to be snbmittetl to the jury 
in  a prosecution for  manslaughter. h'. L'. ~lul l7 i ( ' l l~hi j~ .  589. 

5 29b. Prosecut ions  fo r  Reckless Driving. 

Evidence that  defendant. while i~~ tox ica ted .   as ( l r i ~ i n g  his .car a t  :I speed 
of from 55 to 60 miles per honr from one side of tlie road to the other. and had 
passed a truck af ter  the trnclr hat1 passetl his ca r ,  t ha t  he had been requested 
several times hy a passenger in his car  to slow tlown, and that  he lost control 
of the car,  which twice ran off the road onto the shoulder and turned over 
leaving scuffed marlis on the hipliwng for a distance of 267 feet and t l~rowiug 
one of the passengers from the car to his fa ta l  injury,  i s  held sufficient to be 
submitted to the jury on a charge of recliiees driving. S. v. B l a i ~ k c ~ r a l ~ i ~ ,  580. 

5 30a.  Definition of D r u n k  o r  "Under t h e  Influence" of In toxicants  o r  
Drugs.  

A person is  intosicated withill the purviev of Q.S. 20-138 if he has  drunk a 
sufficient quantity of intoxicating beverage to impair to an  appreciable extent 
the  normal contra1 of his bodily or mental facnltirq. G .  u. R1ui~l;cnship. 589. 

§ 30d. Prosecut ions  fo r  Drunken  Driving. 

Officers who reached the scene of the accident some thirty minutes af ter  i t  
occurred testified that  ill their  opinion defendant driver was  intoxicated or 
under the influence of something, and one of them testified t h a t  he smelled 
something on defendant's hreath. but  both testified that  they did not know 
whether defendant's condition was  due to  drink or  to injuries sustained b~ him 
in the accident. Hrld: The evidence raises no more than a suspicion or con- 
jecture a s  to whether defendant was  driving under the influence of liquor or 
narcotic drugs, and defendant's motion a s  of nonsuit should have been allowed. 
S. v. Hough, 532. 
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Defendant had an accident ~ r h i l e  driring his car on the highway. Testimony 
of witnesses who saw and obserred defendant shortly before and shortly af ter  
the  accident that they smelled alcohol on his breath, and that a t  that  time 
defendant was intoxicated, i s  he ld  sufficient to be submitted to the jury in a 
prosecution for driring a motor vehicle on the highways while under the 
influence of intoxicants. S. v. Blankenship,  589. 

3 31a. Elements of Offense of "Hit and Run" Driving. 
Knowledge of the dr i rer  that his vehicle had been involred in an  accident 

resulting in injury to a person is an  essential element of the offense of "hit and 
run driring." R. r. R a y ,  40. 

§ 3lb .  Prosecutions for "Hit and Run" Driving. 
I n  this prohecution under G.S. 20-166. the State introduced testimony of a 

statement by defendant that  he had just driven the h ighray  in question but 
that  he had no kno~vledge or  notice that he had struck any vehicle or  injured 
any person d n ~ i n g  the trip. This statenlent was not contradicted or  shown to 
be false by any other fact or  circuinstance in eridence. Held: The statement 
i s  binding upon the State, and defendant's motion for judgment of nonsuit is 
sustained in the Supreme Court, G.S. 13-173, for want of eridence that  defend- 
an t  knew he had been involved in nil accident resulting in injury to a person. 
8. v. R a y ,  40. 

BAKKS ASD BIISKISG. 

§ Sa. Duties and Liabilities in Paging Checks. 
Rank paying check under mista!ie as to identity of drawer may not recover 

from payee without fault. B a ~ l k  r. Vars l t  b111.11. 104. 

BILLS APZD NOTES. 

3 18. Holders in Due Course and Purchasers for Value. 
d person who accepts a check for a pre-exi~tinp debt olred him by the maker 

i s  a purchaber for value. Bank  z'. ;Mars11 h ~ c ~  ~ i .  104. 

The fact that tlie payee of a check knows that the maker has no funds on 
deposit with the drawee bank for pnynlent a t  tlie time of its execution, and 
accepts it upol~ representations of the maker that  he would have funds in the 
hank for p:iyment a t  a later date certain. does not alter the payee's status a s  a 
bona fide hnldcr. 1 bid .  

24b. Maturity-Provision in Notes in Levies for Acceleration. 
Where bonds or notes secured by mortgage or deed of trust are unconditional 

on their face and do not contain the acceleration clause set forth in the mort- 
gage or deed of trust,  the institution of foreclosure proceedings does not ad- 
vance the maturity dates of the bond.: or notes co na to affect the running of 
the statute of l~rnitatioils againbt an action on tlie bonds or notes. Sanders v. 
Hanziltoiz, 43. 

§ 29. Defenses to Action on Xote. 
Fraud in procurement of note of which plaintiff+ had notice a t  time holder 

acquired the note, is a defense. Hrr~rc.trrir~rlo>l Y. Ca1.t. 31'. 
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§ 31. Pleadings i n  Actions on  Notes. 

In  a n  action on a note, answer alleging want of consideration, fraud in the 
procurement, and notice to plaintiffs, holders, of the defects in the instrument 
a t  the time i t  was acquired by them, held improperly stricken on plaintiffs' 
motion. Hancammon v. Carr, 52. 

5 32. Presumptions and  Burden of Proof. 
Upon proof of fraud in the inception of the contract. the burden shifts to 

the holder of a negotiable instrument to show that he is a holder in due course 
for value and without notice of the infirmity. Havcammon v. Caw,  52. 

BLACKMAIL. 

5 2. Prosecution and Punishment. 
In  this prosecution for blackmail, testimony of a telephone call to prosecut- 

ing witness directing him to look nnder the mat of his front door for the extor- 
tion letter was admitted without identification of the defendant as  the person 
who had called. Subseqnently, the trial court withdrew the conrersation from 
the evidence, leaving only the fact that the prosecuting witness looked for and 
found the letter in consequence of the telephone call. Held: Any error in the 
admission of testimony of the telephone conversation was cured. 8. c. Sti-ick- 
land, 201. 

Circumstantial evidence of defendant's guilt of blaclimail, G.S. 14-118, and of 
transmitting a threatening letter, is held sufficient to sustain conviction and 
overrule defendant's motions for judgment as  of nonsuit. Ibid. 

BOUSDARIES. 

9 2. General and  Specific Descriptions. 
Where there is repugnancy between a general and a particular description in 

a deed, the particular description must prevail, but this rule has no application 
where the particular and the general descriptions are not an attempt to describe 
the same lands but relate to different parcels, in which instance there is no 
repugnancy and the deed will convey both tracts. Hz4dso.n v. Underzcood, 273. 

§ 3b. Calls t o  Natural Objects. 

Whether a call in a deed down a branch to a swamp, thence up said swamp 
to another corner, conveys the land to the edge of the swamp or extends to the 
run of the swamp, involves a matter of fact for the determination of the jury, 
and nonsuit by the court predicated upon its holding as  a matter of law that 
the description embraced the land only to the edge of the swamp, is error. 
Cherry v. Anderson, 333. 

§ 3c. Reversing Calls. 
Where a natural monument has disappeared, it  is competent for the surveyor 

to testify that  he located the corner by reversing the line from another corner. 
Poole v. Gentry, 266. 

§ 5b. Par01 Testimony. 
A person present a t  the survey of lands for partition and who saw the com- 

missioners mark natural monuments called for in their report and in the deeds 
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for partition, is  competent to  testify a s  to the location of the natural monuments 
and that  he saw defendants' surveyor run the line to such monuments. Poole 
u. Gentry ,  266. 

It is competent for a surveyor to testify that certain persons, who were pres- 
ent a t  the time of the original survey for  partition and who testified a t  the trial 
as  to the location of the monuments. pointed out to him a natural monument 
called for a s  a corner in the report of the commissioners and the muniments 
of title. Ib id .  

8 5e. Maps. 
A map prepared by a surveyor, who, together with another surveyor who 

had made a n  independent surrey, vouches for its accuracy, is competent for the 
purpose of explaining their testimony with respect to  their surveys of the locus. 
Pool v. Gentry ,  266. 

§ 6. Nature and  Grounds of Processioning Proceeding. 
Where the clerk, upon the filing of amended petition and amended answer 

in a processioning proceeding, finds that title to real estate had become involved, 
and transfers the cause to the civil issue docket, i t  is error for the trial court 
to strike respondent's answer from the record for want of defense bond and to 
enter judgment by default on the petition. Roberfs e. S a w l ~ e v ,  279. 

I n  a processioning proceeding there is  no denial of petitioners' title except 
as  to the true boundary line, and title is not really in dispute. Ibid.  

A defense bond is not required in a ~pecial proceeding to establish bounda- 
ries. G.S. 38-1 to 38-4. Ib id .  

BURGLARY. 

8 14. Judgment  and  Sentence. 
Burglary with explosives is punishable as  for burglary in the second degree, 

which is by imprisonment for life or for a term of years in the discretion of the 
court. I n  1-c JlcKnight, 303. 

CAXCELLATIOS AKD RESCISSION O F  INSTRUMENTS. 

9 2. Cancellation for Fraud.  
Conversations by the parties subsequent to the execution of the instrument 

are  impertinent to the issue of fraud in the procurement of the execution of 
the instrument. Harrison c. R. R., 92. 

Person who has ability and opportunity to read instrument may not attack i t  
for alleged misrepresentations of its contents in the absence of fraud or  oppres- 
sion. Ib id .  

While ordinarily, promissory representations are insufficient predicate for an 
action for  fraud or rescission, allegation and evidence to the effect that defend- 
ants represented that  they had talked to city officials and that  the city would 
fill a large gully on the lot in a matter of days, that this representation was 
material and false, and that  the house extended four inches over the street line 
in violation of defendants' representation that the house was built on the lot 
described, a re  sufficient to overrule defendants' demurrer to the complaint and 
demurrer to the evidence. Kee v. Dillingham, 262. 
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CANCELLATION A S D  RESCISSlON O F  1SSTRUJ1Er\'TS-Co?~tii~iied. 

§ 12. Sufficiency of Evidence and Konsuit. 
Plaintiff's evidence in support of her allegations to the effect that  defendants 

employed agents who, by tlie use of flattery and attentions to her and by plying 
her with intosicants, procured plaintiff to sign a release from liability by mis- 
representing i t  to  be an  advantageous settlement of her suit against defendant 
and that she did not know, or her mental condition was such that  she could not 
comprehend a t  the time the nature of the instrument, and that  she actually 
receired no consideration for the release, i s  held sufficient to be submitted to 
the jury and upon its affirmatire findiug to vitiate the release for mistake 
induced by frand. Garrett c. Garrett, 290. 

Where plaintiff, attacking a deed of trust for fraud or undue influence, intro- 
duces some evidence of miqrepresentation after the esecution of the instrument 
but no evidence of overreaching on the part of the cestui a t  the time the instru- 
ment was executed, i t  is not error for the trial court to instruct the jury to 
answer the issue of fraud and nndue inflnence in the negative. Graham c. 
Graham, 565. 

§ 15. Damages and Relief. 
While ordinarily, damages for breach of contract or for fraud cannot be 

recovered in an actiou for rescission,  lai in tiffs in an  action for rescission are 
nevertheless entitled to recover special damages s ~ ~ s t a i n e d  as  a result of the 
fraud which cancellatioil of tlie contract does not repair. Kee w. Dilli?rglfam, 
262. 

Upon rescission of the contract of sale a t  the instance of vendee, the vendee 
i s  entitled tu reco\-er expenditures for permanent improvements less rental 
ralue of the property while in venclee's possession, but not espenditures for 
personal gropertx which rendee is entitled to remore uor espenditures made for 
improvements after lrnowledge of all  the facts or after disco\-ery of the frand. 
I b i d .  

CARRIERS. 
3. Federal Regulation. 
The Federal statutes regulating trmisl>ortation in interstate commerce by 

rail are niacle applicable to motor carriers. 49 U. S. C. A. 319. Cigar Co. c. 
Garner, 173. 

§ 5. Franchises. 
The right to transport freight or passengers orer the highwags of the State 

is a privilege and a franchise granted by the State through the Utilities Com- 
mission for this purpose does not rest the holder with an interest in the higli- 
ways but merely grants permission for their use. Greylroiuid C'orp. c. Ctilities 
Corn., 31. 

While a franchise creates rights ~ h i c h  the law will protect in the interest 
of the public, a franchise is not an exclusive right. and whether other carriers 
shall be let in is a question for the determination of the Utilities Commission 
in the public interest, with statutory right of existing franchise holders to come 
in and defend against a new application for the privilege of using the same 
highways and serring the same comnlunities. I b i d .  

5 9. Bills of Lading. 
A bill of lacling is both a receipt mid a contract to transport and to deliver 

the goods as therein stipulated. Griygs c. 107.1;-Kl~iplc~, 552. 
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§ 12. Liability for Loss of Goods. 
The common law rule that a carrrier, in the absence of special contract, is 

liable for loss of goods in transit unless the carrier can show that loss was 
attributable to act of God. the public enemy, fault of the shipper, or inherent 
defect in the goods shipped. applies to interstate shipments as well as  intra- 
state shipments, since the rule has not been changed by decision of the Federal 
courts or by Federal statute, the reference to negligence in the Carmack and 
Cummins amendments to the Hepburil Act applying only in case of failure to 
give required notice of claim. C i g a r  Co. G. Gamer ,  173. 

Armed robbers are not "public enemies" within the meaning of the rule of 
liability of common carriers. Ibid. 

Allegations of delivery of goods to a carrier for shipment and nondelivery by 
the carrier are sufficient to state a cause of action, and the fact that the com- 
plaint also alleges the loss was due to carelessness of tlie carrier in handling 
the goods does not require plaintiff to prove negligence or make the law of 
bailmentsapplicable. Ibid. 

§ 12%. Liability for Wroilgful Delivery of Goods. 

It is tlie duty of a common carrier not only to safely transport goods en- 
trusted to i t  but also to deliver then1 to the party designated by the terms of the 
shipment, or to his order, a t  the place of destination, and when the carrier, 
contrary to the terms of shipment, delivers the goods without surrender of the 
bill of lading, the delivery is wrongful and the carrier becomes liable for  any 
loss which the shipper sustains thereby. The fact that the bill of lading con- 
tains direction to notify the purchaser a t  the place or destination does not 
affect the liability of the carrier for wrongful delivery. Grcggs 1;. I'ovk-Shipleu, 
572. 

Where the carrier delivers the goods without surrender of the bills of lading 
properly endorsed as  required by the contract, the shipper may treat such 
wrongful delivery as a conversion of the property by the carrier and sue the 
carrier for the full value of the goods, or it may repossess the goods and recover 
from the carrier the amonnt expendeil in such repossession as  damages proxi- 
mately resulting from the wrongful deliverx. I b i d .  

A shipper may ratify the ~vrongful delivery of goods by the carrier, but what 
constitutes a ratification depends up011 the facts of each particular case and 
the burden is on the carrier to show a ratification by the shipper with full 
knowledge of all material facts. Ihi(7. 

The shipper made twelre separate and unrelated shipments under twelve 
separate and unrelated bills of lading. In  each case the carrier delivered the 
goods without surrender of the original bills of lading as  required by the con- 
tract. Thereafter the shipper accepted full payment for the articles corered by 
three of the bills of lading. Held: The act of the shipper in ratifying the 
wrongful delivery under the three bills of lading neither compels nor justifies 
a n  inference that he thereby intended to ratify the other wrongful deliveries. 
Ibid. 

Evidence tending to show that after wrongful ileli~ery of articles by the 
carrier without the surrender of the original bills of lading as  required by the 
contract, the shipper accepted full payment of certain items from the person 
to whom wrongful delivery was made, and repossessed the other items, held 
not to compel tlie conclusion as  a matter of law that the shipper ratified the 
wrongful delivery, but to the contrary, is sufficient to support the court's find- 



ing that  the acts of the shipper did not constitute a ratification, since such acts 
a r e  consonant with intention on the part of the shipper merely to ininimize 
the loss. I b i d .  

§ 14. Liability for R e i g h t  Charges of Carriers. 

Where, in making a settlement with the purchaser after wrongful delil-ery 
of the goods to him by the carrier, the seller contracts with the pnrchaser to 
pay the freight charges, the carrier may recover charges from the seller on the 
contract. Griggs  v. Yoi,k-Shiplry, 372. 

Under bills of lading conforming to the Federal Act and regulations of the 
Interstate Commerce Commission, 49 U.S.C.A. 81-124, the shipper is liable to 
the carrier for freight charges unless it  signs the non-recourse statement on 
the face of the bill directing the carrier not to make delivery without payment 
of freight. I b i d .  

Where, after delivery by the carrier to the purchaser without the surrender 
of the bill of lading, the seller accepts from the purchaser full payment for the 
article covered by the bill of lading, the seller by accepting the benefits of the 
wrongful delirery is estopped to deny liabilitg to the carrier for the freight 
charges. I b i d .  

5 18b. Segregation of Races o n  Carriers. 
Motor carriers of passengers are required by law to adopt "reasonable regu- 

lations and practices" relating to the "transportation of passengers in interstate 
or foreign commerce." 49 U.S.C.A.. 316 ( a ) .  And -while it  is held in V o r g a r ~  
v. V i r g i n i a ,  328 U .  S. 373, that a state statute which requires segregation of 
interstate passengers is beyond the state's power to make, the decision does not 
purport to inralidate reasonable rules and regulations of interstate carriers, 
which require segregation of the white and Segro race<. Przdgen, c. Coach Co.. 
46. 

Removal of passenger for refusal to comply with carrier's reasonable regu- 
lations for segregation of races is not false imprisonment. Ib id .  

Act of agent in swearing out warrant for purpose of punishment and not to 
enforce carrier's regulations for segregation of races held beyond scope of 
authority, and carrier is not liable. I b i d .  

G.S. 60-135 and G.S. 60-136 apply not only to transportation of passengers 
within a city or town but also to transportation of intrastate passengers from 
one city or town to another. G.S. 60-139. S. v. Jo7~nso?z, 701. 

In  a prosecution under G.S. 60-135 and G.S. 60-136, evidence that a white and 
a colored defendant occnpied the same seat on a bus and refused to move to 
unoccupied seats in the front and rear of the bus as  required by statute, makes 
out a p r i m a  f a c i e  case of intent to violate the statute and is sufficient to ~ ~ i t h -  
stand defendants' motion for  judgment as  of nonsuit ere11 in the absence of 
evidence by the State that defendants m r e  intrastate passengers. since the 
burden of going forward with the evidence to show that defendants were inter- 
state pa3sengers rests upon defendants as  a matter relating to an exemption. 
immunity, or defense. I bid.  

20. Ejection of Passengers. 

The complaint alleged that plaintiff'i intestate, n-hile in a drunken condition. 
was wrongful1 ejected from defendant's bus a t  a place where the drirer should 
haye lrnown that he ~rou ld  hare to crow a hearilr traveled street, that after he 



s. C.] ANALYTICAL IXDEX. 

CARRIERS-Contin ned. 

had alighted and walked some distance he attempted to cross the street and 
was struck by the negligently operated bus of the other defendant. Held: 
Conceding that  the ejectment was wrongful. intestate was afforded a safe land- 
ing and his subsequent injuries through the negligent operation of the other 
bus did not flow from the wrongful ejectment, and no cause 6f action is stated 
against the original carrier or its dricer. Shazc .r;. Barnard, 713. 

CHARITIES. 

§ 2. Control and Management of Property. 
A con~~eyance of land to tructees for the erection of a chlirch to belong to a 

denomination, to have and to hold to them and their successors in office forever 
in trust for the erection of a place of worship for the use of members of the 
denomination, takes the title in trust for the use of the denomination, G.S. 61-3, 
and therefore members of the congregation of the church so erected who with- 
draw affiliation from the denomination, even though they be a majority of the 
congregation, a re  not entitled to the control and use of the property as  against 
the deilonlination irrespective of whether the particular church is congrega- 
tional or connectional. Westem h'. C Co?zference c. TaZZy, 1. 

Where land is  conveyed to the officers and trustees of a non-denominational 
religious organization for the purposes of the organization, its officers and 
trustees have title to the property in trust and are  entitled to hold i t  for the 
use and occupancy of the organization as  against members of the organization, 
even though they a re  in the large majority, who seek possession of the property 
for use and occupancy by a denominational church. Wheeless v. Barrett, 282. 

Where deed to the officers and trustees of a non-clenominations11 religious or- 
ganization does not appear of record, it  will be presumed that  the deed con- 
veyed the land in trust for the purposes for which the organization I n s  formed. 
I b i d .  

Judgment approving an exchange by the trustees of a church of land held by 
it in fee simple for land of equal value held by i t  under a trust, upon the court's 
finding that  all interested parties had dulx a~6ented to the exchange, and that 
the exchange was advantageous to all the parties. is affirmed. R?-amh v. Mc- 
M7611an, 411. 

An exchange by a cliurch of properties owned bj- i t  ont of and into a chari- 
table trust upon condition that the church continue to use the present church 
building and facilities rent free until a ncn- chnrch building could be erected 
will not be held invalid for iadefinitene.;~ or ns  subject to unlimited postpone- 
ment. Ibid. 

CLERKS OF COURT. 

5 3. Jurisdiction of Clerk a s  Court i n  General. 
Clerk has concurrent jnriWction with Superior Court to enter default judg- 

ments and to hear motions to vacate inch judgments. Xood~j  v. Howell, 195. 

§ 4. Probate  Jurisdiction. 
G.S. 28-31, empowering the clerli to reroke letter. of administration or testa- 

mentary upon proof of n will, doe. not empower the c l ~ r k  to set aside probate 
in common form upon proffer of proof of a later ~vill. Iit I-c T W l  of Ptiett, 8. 

5 7. Jurisdiction a s  Juvenile Court. 
111 a proceeding by the father to ohtain custody of his child from the parents 

of his deceased wife. his conte~ltion that defendant's motion to dismiss the pro- 
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ceeding in the Superior Court for want of jurisdiction should be denied since 
there is no controversy respecting the custody of the child such as  would confer 
jurisdiction upon the juvenile court is untenable, since the question is one of 
jurisdiction and not the right of petitioner to the custody, and since the conten- 
tion is perforce made in the midst of a controversy. Pllipps v. T7annoy. 629. 

The juvenile court has esclusire original jurisdiction to determine the cus- 
tody of an infant under sixteen years of age, G.S. 110-21 ( 3 ) ,  in all cases 
except tho-e in which the Supefior Court is given jurisdiction by G.S. 17-39 or 
by G.S. 50.13. Ibid. 

Petitioner's wife was awarded the custody of their child i11 the action be- 
tween them for divorce. After her death petitioner instituted habeas corpus 
proceeclings against her parents to obtain the custody of the child. Hcld: The 
juvenile conrt has exclusire jurisdictiou of the coutro~ersy,  and the dismissal 
of the 1~c1bcct.s rorprts proceedings by the Snperior Court on the ground of want 
of jurisdiction is affirmed. G.S. 110-21 ( 3 ) .  Ibid. 

So n~nch  of the common l a ~ r  as  had not been abrogated or repealed by statute 
is in full force and effect within this State. G . S .  4-1. h'. r. &'ullicu~z. 251. 

COSSPIRACT. 

3 6. Sufficiency of Evidence of Criniinal Conspiracy and  Konsuit. 
The eridence tended to show that a gun fight betveen defendant and his 

companion 011 the one hand and a third persun on the other mts  precipitated by 
defendant's companion, that  defendant's compa~iion hail made repeated threats 
to liill s11c11 third person, and that defe~idant and his companion were seen 
together s e ~ e r a l  times shortly before the affray. There was no evidence that 
defendmlt had any knowledge of the threats or of his compa~~ion's intent prior 
to the actnal encounter. Held: The evidence is i ~ ~ s ~ i f i c i e ~ l t  to resist defendant's 
motion to nonsuit the charge of conspiracy to conl~nit a felonious assault. 8. c. 
TVellbom. 617. 

COSSTITUTIOSAI, LAW. 

3 8c. General Assembly-Power to  Delegate Authority. 

The General Assembly cnmlot delegate anthority to malie law, and an aclmin- 
istratire ngeiicy has no poxTer to ln-om~~lgnte rnles and regulations which alter 
or add to the lam i t  is set up  to administer. Stntc's I?igiits Der~oo 'a t i c  Pnrty 
v. Board of Elections, 179. 

3 lob. Power and  Duty t o  Determine Constitaationality of Statutes. 

Reasonable doubt as  to the constitutionality of a legislative enactment is to 
be resolved in fa ror  of the lawful esercise of their pan-er by the representatives 
of the people. B o ~ ~ q j  v. Kii~stox Graded SIc7iooZs, 136. 

The duty of the conrts to declare a itatute roid nhen i t  coiitrareiies the 
organic la\r is eciential to orderly gorernment under our constitutional system. 
Palmer r. Smith, 612. 

3 11. Scope of State  Police Power i n  General. 

The State, in its capacity as a sorereign, possesses the l~olice power. which 
the Geueral Assembly mag exercise ~ r i t h i ~ l  constitutional limits, but the police 
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power is in derogation of personal liberty and extends only to meanurei- enacted 
for the good of the citizens as  a TT-hole and which h a ~ e  a rational, real, or sub- 
stantial relation to the public health, morals, order, safety, or the general 
welfare. S. v. Rallnxce, 764. 

§ 12. Regulation of Trades and  Professions. 

Legislative declaration cannot conrert a prirate business into a public one, 
and the police power cannot be extended to create a monopoly or special priri- 
lege when the restrictions have no real or  substantial relation to the public 
health, safety or welfare. Palnfer 1;. Smith, 612. 

The Legislature may prescribe reasonable qualifications for persons desiring 
to pursue a profesbion or calling n hich requires special skill or knonledge and 
which intimately affecti- the public health, morals, order, safety, or general 
welfare: but i t  may not deny nor unreasonably curtail the common right to 
pursue the ordinarj lawful ant1 innocnous occupations which are not affected 
with any public intereit el en though they may require skill and special knowl- 
edge. S. 1;. BalZa?rcc, 764. 

While the practice of photography requires special skill, the calling is not 
affected with a public interest, since the special hazards threaten the indiridual 
practitioner rather than the public and are  no greater than those incident to 
many other occupations, and protection against lack of skill in such calliug can 
be best obtained by free competition of free men in a free inarliet, and the 
danger of fraud in the practice of photography i s  common to other ordinary 
callings and is insufficient ground for the exercise of the police power, and 
therefore Chap. 92 of the General Statutes, proriding for the licensing and 
superrision of photographers. is ~ulco~lstitntional as  T-iolatire of Art. I. see. 1, 
and Art. I, see. 17, of the State Constitution. I b i d .  

§ 13. Regulations Relat ing t o  Safety, Sanitation a n d  Health. 

A municipal orclinnnce prohibiting the handling of reiloniou+ and poisono11s 
reptiles in such manner as to  endanger the public health, safety and velfare, 
will not be helcl inralid upon clef end ant^' contention that  the ordinance inter- 
feres with the exercise of their religious practices. 6. 1;. J l a s s e ~ ~ ,  734. 

3 15 $ 6 .  Personal and Civil Rights  i n  General. 

Personal liberty as guaranteed by the Constitution means more than mere 
freedom from unlawful physical restraint or servitude, but eml~mces the right 
of the individual to be free in the use of his iaculties in all lan-ful n'ayc, and to 
select his place of abode and mcthotl of lirrlihoocl, subject onl!. to the police 
power of the State. Art. I. see. 1: Art. I, see. 17. P. v. Balla~icc. 764. 

17. Exclusive Emoluments a n d  Privileges. 

Expenditure for special training of police officer does not grant exclusive 
emolunlent or  privilege. Green 2. K i f c I ~ i n ,  450. 

G.S., Chap. 92, relating to the licensing and sul3erl-ision of photographers, 
tends to create a monopoly in riolation of Art. I. sec. 31. S. v. Ballarlcc, 764. 

§ 19a.  Searches and Seizures. 

Ordinarily nn officer may not inrade a person'? home except umler authority 
of a search warrant issued in accord with pertinent statutory prorisions. S. v. 
H Q I ~ I I I O I I ~ ,  111. 
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COSSTITUTIONAL LAW-Contilzued. 

Home owner cannot be held in contempt for failure to admit officers without 
search warrant from entering home to serve process on third person in absence 
of evidence that  such third person was inmate of or was actually present in the 
home. Ibid. 

9 19%. Religious Liberty. 
A municipal ordinance prohibiting the handling of venomous and poisonous 

reptiles in such manner a s  to endanger the public health, safety and welfare, 
will not be held invalid upon defendants' contention that the ordinance inter- 
feres with the exercise of their religious practices. S. v. Massey, 734. 

§ ZOc. "Due Process of Law"-"Law of t h e  Land" in General. 
The term "law of the land" a s  used in our State Constitution is synonymous 

with "due process of law." Art. I, sec. 17. S. ti. Rallance, 764 

8 21. What  Constitutes "Due Process"-Notice and Hearing. 

Domicile alone cannot confer jurisdiction of the person, but there must be 
service of process so that there is notice and an opportunity to be heard. Coble 
v. Coble, 81. 

The contention that an order awarding the custody of the children in a 
divorce action, entered without jurisdictioii over the person of defendant, does 
not violate due process of law because it  affects no substantial right, is unten- 
able, since, although defendant may thereafter apply for a hearing, the burden 
of proof a t  such hearing would be upon her and not upon the plaintiff. Ib id .  

In  order to meet the constitutional requirement of due process, the State 
Board of Elections must give petitioners for the creation of a new political 
party notice and an opportunity to be heard before rejecting the petition as 
insufficient. State's Rights Dcitzocmlic Pal-tu ti. Board of Elections, 179. 

§ 32. Secessity for, and Requisites of Indictment. 

The evidence disclosed that the names of Segroes were printed in red and 
the names of white persons were printed in black in preparing names for the 
jury box, and that in dran-it?g the names from the box the names of Kegroes 
were without exception rejected. Held: The motion of the defendant, a Xegro, 
to quash the indictment found by a grand jury so selected, should hare been 
allowed, since such spteinatic and arbitrary exclusion of Negroes from the 
grand jury deprived him of his colistitutional rights. Constitution of X. C., 
Art. I, see. 17. Fourteenth dmeildment to the Constitution of the U. S. S. 2.. 

Speller, 67. 

9 34a. Due Process i n  Criminal Prosecutions i n  General. 
Failure to appoint counsel for a person prosecuted for a capital offense relates 

only to due process and not the guilt or innocence of the accused, and therefore 
even though the conviction be set aside upon such ground, the accused would 
not be entitled to his discharge but only to a vacation of the judgments against 
him and a restoration of the indictmeiits to the docket for trial. I?z re  Taulor, 
297. 

Constitutional rights of one accused of crime cannot be granted' or withheld 
by the court as  a matter of discretion, and therefore clainl of deprivation of 
such rights raises a question of law which must be considered and determined 
upon appeal. 8. ti. Gibsou. 197. 
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9 34d. Due Process i n  Criminal Prosecutions-Right to Counsel. 

Where defendant in a prosecution less than capital is unable to employ coun- 
sel, the appointment of counsel for him is discretionary with the trial court; 
but in a capital case the right to the appointment of counsel is vouchsafed by 
provision of both the State and Federal Constitutions and by statute. In r e  
Taylor, 297. 

A defendant has the constitntioual right to be represented by counsel whom 
he has selected and employed, and in prosecutions for capital felonies the court 
has an inescapable duty to assign counsel to a person unable to employ one. 
H. u. Gibson. 497. 

Right to counsel implies right to sufficient time to prepare defense, but record 
in this case held not to disclose depriration of constitutional rights in denial of 
motion for continuance. Ibid.  

§ 39. Procedure t o  Raise Question of Deprivation of Constitutional 
Rights i n  Prosecution. 

Where a person has been conricted of crime and final judgment entered, the 
proper procedure for him to challenge the constitutionality of his conriction 
for matters dehors the record is by writ of error coram ?lobis. In  re Taylor,  
297. 

COSTEMPT OF COURT. 

§ 2b. Willful Disobedience of Court Order. 

Failure to obey a court order cannot be punished for contempt unless the 
disobedience is willful, which imports knowledge and a stubborn purpose. 
Lamnz L.. Lnmrn, 248. 

A11 employer cannot be held in contcmpt for paying salary accruing to a judg- 
ment dehror after issuance and service on the employer of an order in proceed- 
ings supplemental to execution. since the order, properly construed, speaks as  
of the date of its issuance. and since in law the order could not apply to pros- 
pective earnings of the judgment debtor. F h a n c e  Go. e. Putnanz, 555. 

§ 2c. Acts Tending t o  Impede Administration of Justice. 

Officerq of the lam sought entrante into respondent's home for the purpose of 
serving civil process on a third person. Respondent refused to permit the 
officers to enter. There was no evidence that the person sought was an inmate 
of or lyas actually in resl3ondent's home a t  the time. Held: Respondent was 
within his rights in refusing admittance to the officers, and his act in so doing 
cannot he held for contempt of conrr on the ground that it  teuded to obstruct 
or embarrass the administration of juftice. I n  re Wa l t e r s ,  111. 

COSTRACTS. 
§ 5. Consideration. 

Forbearance to exercise legal rights iq sufficient consideration for a promise 
given to qecnre such forbearance even though the forbearance is in respect to 
the liability of a third person rather than that of the promisor. Myers v. 
AlZsbroo7;. 786. 

§ 7g. Contracts Against Statutory Policy. 

Agreement by an injured employee to pay the physician engaged by him any 
balance due on his account after application of the amount approved by the 



Industrial Commission for the service:: is unenforceable and void. since the 
Act, G.S. 97-90 ( b ) ,  makes the receipt of any fee for such services not approred 
by the Commission a misdemeanor. Irorlcl/ c. Pipcs, 463. 

§ 8. General Rules of Construction. 

The heart of a contract is the inrrntion of the parties, ~vhich iq to be ascer- 
tained from the expressions used, the subject matter, the end in riew, the pur- 
pose sought, and the situation of the partiei a t  the time. E1ecti.i~ Co. z. Ins. 
Co., 518. 

5 19. Parties Who Mag Sue. 

Where parties, upon forming partnerellip, take over assets of old concern 
theretofore operated by one of them, and assume its liabilities, debtor of 
old concern, as  third percon I)eneficiary of the agreement, may sue new 
partner. Coleman c. Xerct I.. 233. 

§ 25c. Measure and Assessment of Damages for  Breach. 

Plaintiff's contention that a certain sum borrowed by him for the opera- 
tion of the business of corporate defendant should have been added to his 
recovery for breach by the individual defendant of the contract for the 
operation of the joint enterprise. ic untenable when the finding of the referee 
was that the loan was made to the corporate defendant and that plaintiff 
had sustained no loap thereby. e~grcially where plaintiff fail.; to make it 
appear that the amount borrciwed m s  not taken into account in arriving 
a t  the amount of plaintiff's reco'i.ery. Xeier a. Xiller, 233. 

Where plaintiff loses both muney ant1 perrices as  a result of defendant's 
wrongful breach of the contract with 1~laintiff for the ope ratio^^ of a joint 
enterprise, both the nloney l o t  and the fair 'ialue of the serrices are re- 
coverable as  damages in his mit  for breach of contract, and objection by de- 
fendant on the ground that recurrry conld not be had as  lipon q~!rri~ttriil ~ n z e m i t  
is  untenable, since qua~tr tm J I I P I . ~ ! ~ :  of the serrices is used only nu a measuring 
stick in ascertaining the t1nm:tger. Ibi(7. 

§ lSb. Power to  Sue and Defend in Corporate Same.  

While a corporation which ha< been effectirely dissolred cannot sue or 
defend as  such, the sl~spension of its charter for failure to pay franchise 
tax does not deprive it  of it6 capacity to defend its rights when \nrd. Trust 
Co. v. Sclkool for  Bolls. 738. 

Introduction in evidence of certificate of Secretary of State that can- 
cellation of charter was erroneouh h t  ld to support finding that c.or~oration 
existed for purposes of clefending suit and taking property ab beneficiary 
under will. Ibid. 

41. Distinction Between Merger and .hlalgamation. 

A corporate merger can be accoml~li~hcd only by appropri;iite legal pro- 
cedure, and results in the loss of the stsparate entity of the merged corpo- 
ration nnlrss saved hj- the terms of the merger: vhile ill an :~n~algan~at ion 
of two organizations engaged in similar actirities, the associated organiza- 
tion does not ipso frrcto cease to exist or necessarily lose its corporate 
entity. TPust Co. c. Hchool for Bo.118. 738. 
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COSTS. 

3 4d. Taxing of Costs in Equity Suits. 

Where,  in a sn i t  for  injuliction, one of defendants seeks affirmative relief 
by  way of specific performance, the  taxing of costs is  in the  discretion of t he  
t r i a l  court .since the  controversy is  of a n  equitable na ture ,  G. S., 6-20, a n d  
t h e  order of the  court  apportioning the  costs will not ordinarily be disturbed 
on appeal u p o l ~  affirmance of the judgment. Chartdler  c. C a m e r o n ,  62. 

COCRTS. 

§ 2. Jurisdiction of Courts in General. 
Domicile alone cannot coilfer jurisdiction of the person, but there must  

be  service of process so tha t  there  is notice and  a n  opportunity to be  heard  
in  order to  constitute due process of law. C'ohle c. Coble .  81. 

Where  the  court enters a n  order ~ r i t l i on t  jurisdiction, the  court's denial  
of defendant's motion to vacate the  order d o e  not constitute a n  implied 
ratification of the  original order. I b i d .  

3a. Original Jurisdiction of Superior Court in General. 
An independent suit  against  tlie r t i l i t i e s  Commission for  a maiidator.v 

injunction relating to i t s  orders affecting n franchise cannot be maintained, 
since the  Superior Court will not take original jnrisrlictioii of mat ters  
wi th in  the  exclusive jurisilictivii of the C'oniniis,~ion. G'ral/llozcrld Corp. G. 
L'tilitieu C'OII!.. 31. 

a 3c. Concurrent Original Jurisdiction. 

The  Judge of n Superior Court  has  concnrrent jurisdiction with the  Clerk 
of the  Conrt to enter judgments 117- tlefanlt. (2. S., 1-"1; G. S., 1-212, a n d  
to  vacate ,snch j~tclgments, and tlie jv.risdiction of the  Judge on motion to set  
aside a default judgment entered by the Clerk is original a s  we11 a s  appellate. 
Jfood?j r .  Ho~r.cTl, 198. 

§ 4b. Appeals to Superior Court from 311ulicipal or County Courts. 

The  s ta tu te  prescribed tha t  appeals from a municipal-county court should 
be  gowrnetl  liy the  rules governing appeals frorn j ~ ~ s t i c e s  of the  peace. 
Through 110 faul t  of appellant, i t s  appeal n-as ]lot filed within ten days  
a f t e r  notice of appeal in open court ,  I ~ n t  ~ r n s  filed dur ing the  n e s t  sncceed- 
i ng  tern1 cif the  Superior Conrt. I f  i t  hat1 I~eeli filed within the  ten-day 
period. i t  would not h a r e  been on the Si1l)rrior ('ciurt docliet fo r  ten days  
pr ior  t o  the beginning of t he  t e r x .  Hv7tl: Appellee is not  entitled to  dis- 
missal  of the appeal a t  such term of tlie Superior Vourt not~vi ths tanding 
appelln~it 'a  failure t o  apply for  ~,ccoi.rlrcri. E7ecit.i~ C'o. 1.. Motor Li)rc.s, 86. 

3 4c. Appe'als to Superior Court from Clerk. 

An appeal suspends fur ther  proceedings ill the cause in the court  f rom 
which the  appeal is  taken, hut  where  aplrenl is taken f rom order of t h e  
clerk prcil~ating a second  rill and  thereafter the clerk enters a n  order 
revoliiny the  order ap~ealec l  from, the  contentio~i t ha t  the  clerk was  with- 
ou t  jurisdiction to enter the  order of revocation is  untenable when the  
judge of the  Snperior Court determines the  apl~enl  f rom the order of pro- 
ba t e  and revokes the  action of the  clerk thereon to the  extent t h a t  i t  con- 
flicts with the  judge's affirmance of the  order of revcrcntion. I n  I T  Tl'ill of 
Pl l f t t .  I. 
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G.  S., 1-272; G. S., 1-273; G. S., 1-274, regulating appeals from the Clerk 
of the Superior Court to the Judge hare no application in regard to ap- 
peals from orders and decrees in proceedings over which the Judge of the 
Superior Court has concurrent jurisdiction. Voody c .  Howell, 196. 

The Clerk entered a default judgment in an action in ejectment for fail- 
ure of defendants to file bond required by statute, G. s., 1-111: G. S., 
1-211 (4) .  Defendants' motion to r-acate the default judgment upon tender 
of bond, was denied by the Clerk. and defendants appealed. H ~ l d :  Dis- 
missal of the appeal for failure of defendants to perfect same in the man- 
ner prescribed by G. S., 1-272: G. s.. 1-273: G. P.. 1-274, was error. since 
these statutes are  inapplicable to orders or judgn~ents entered 1,ursuant to 
G. S., 1-211, and G. S., 1-212. I b i d .  

Ej 5. Jurisdiction Relating to Orders o r  Proceedings Before Another 
Superior Court. 

Ordinarily injunction will not lie to enjoin the Superior Court of another 
county from proceeding in an action duly constituted and pending before it. 
Davis v. Whitehurst, 226. 

&j 15. W h a t  Law Goveins Causes Arising in Another State-Actions i n  
Tort. 

The laws of the State of T'irginia govern the right to recover for injuries 
sustained in an automobile accident occurring in that State. X o ~ s e  2;. 

T a l k e r ,  778. 
CRIJIISAL LAW 

5 5. Responsibility for  Crime-3Iental Capacity. 
A person who commits a criminal act but who is lnentally incapable of 

knowing the nature and quality of his act or incapable of distinguishing 
between right and wrong in relation to such acts. ic exempt from criminal 
responsibilit~. S. v. Szotnk, 123. 

The presumption of sanity applies to persons charged %-it11 crime, but 
the presumption is rebuttable. I b i d .  

A defendant has the burden of proving his defense of insanity to the 
satisfaction of the jury, and an instruction that the defenw mu<t be 
"clearly established" mnqt be held for reversible error i11 placing npon the 
accused a higher degree of proof than that required by law. I b i d .  

Upon the plea of mental irresponsibility. the teat is the cagxcirg of de- 
fendant to distinguish between right and wrong a t  the time and in re- 
spect of the matter under inrestigation. S. c. Jones. 506; S. O. Creech. 662. 

Ej 5c. Burden of Proving Insanit) o r  Mental Irresponsibility. 
A defendant is presumed sane, and the burden is upon him to sl~on. to 

the satisfaction of the jury the affirmative defense of insanity, or dnmken- 
ness to a n  extent which renders him mentally incompe~lt. S. 1;. C ' I W T ~ I ,  662. 

§ 6a. Responsibi l i t~ for  Crime-Entrapment. 
Xere initiation, instigation, invitation or expowre to temptfirion by en- 

forcement officers is not sufficient to establish the defense of entrapment, 
i t  being necessary that the defendants would not have committed thc of- 
fense except for  n~iarepreseritatia~l. t r ic l ier~,  ~wrsunsitrn or fraud. S, v. 
Loce, 99. 
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g 6b. Responsibility fo r  Crime-State's Witnesses. 

G. S., 18-8, grants immunity from prosecution under the prohibition laws 
only to a witness who is required to testify under compulsion. 8. v. Loge, 99. 

g 9. Part ies  and Offenses-Accessories After the  Fact. 

In  prosecution of one accused as an accessory after the fact, the burden 
is upon the State to prove that the principal felon had actually committed 
the felony stipulated, that the accused knew that such felony had been 
committed by the principal felon, and that the accused received, relieved, 
comforted, or assisted the principal felon in some way in order to help him 
escape, or to hinder his arrest, trial, or punishment. S .  v. Williams, 348. 

One cannot become an accessory after the fact to a felony until such felony 
has become an accomplished fact. I b i d .  

Where the State's e'iidence discloses that the accused rendered aid to 
the principal felon after the principal felon had mortally wounded de- 
ceased but before death ensued, motion to nonsuit in a prosecution of ac- 
cused for being an accessory after the fact to the felony of murder should 
be allowed, since the evidence discloses that the felony of murder was not 
an accon~plished fact when the assistance was given. Ib id .  

§ 17g. Mental Capacity t o  Plead t o  Indictment and Make Rational 
Defense. 

G. S., 122-83, and G. S.. 122-84, prescribe no procedure by which the 
question of whether an accused is mentally incapable of understanding 
the nature of the proceedings against him and to make a rational defense 
may be brought to the attention of the court, or the manner in which 
such inquiry shall be conducted. and therefore, the procedure in each in- 
stance is controlled by the common law. S. v. Sullivan, 251. 

Whether the circumsta~~ces call for an inquiry a s  to the mental capacity 
of defendant to plead to the indictment and conduct a rational defense 
i n  for the determination of the trial court in the exercise of its discretion, 
and the question map he raised either before or during the trial upon 
suggestion of counsel or the court may act ex ncero mot& upon its own 
observation. I b i d .  

The manner and form of an inquiry to determine whether a person 
accused of crime has the mental capacity to plead to the indictment and 
prepare a rational defense is for the determination of the trial court in 
the exercise of its discretion, and the court may submit an issue as  to the 
present mental capacity of defendant and the issue of his guilt or innocence 
of the offense charged a t  the same time. I b i d .  

Where the court submits an issue of defendant's present mental capacity 
a t  the same time it  submits issues arising upon the trial. and the charge 
of the court is not in the record, it  will be assumed that  the court prop- 
erly charged that if the jury should find on the first issue that defendant 
is mentally deranged, the jury should not answer the other issues. Ib id .  

g 21. Former Jeopardy-Same Offense. 
In a prosecution for hit arid run driving, the trial court properly refuses 

to submit an issue of former acquittal based upon a prior prosecution for 
involnntary manslaughter arising out of the same collision, since the of- 
fenses are  different, both in law and in fact, and therefore the plea of 
former jeopardy is inapposite as  a matter of law. S. u. Williams, 415. 
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CRIMINAL LAW-Continued. 

5 22. Mistrials and  New Trials. 
When a defendant charged with murder is convicted of manslaughter 

and is  granted a new trial on appeal, the new trial is upon the original 
indictment, and defendant's contention that upon the second trial he could 
not be prosecuted for murder in the second degree because the former 
conviction of manslaughter amounted to an acquittal on that charge, is 
untenable. 8. a Conell, 640. 

§ 28. Presumptions and  Burdell of Proof. 
Defendant enters upon a trial with the common law presumption of inno- 

cence in his favor, and upon his plea of not guilty, the burden is upon the 
State to establish his guilt beyond a reasonable doubt. S. v. CI-eeclz, 662. 

Where a statute creates a substantive criminal offense, the State has 
the burden of establishing the e o ~ p u s  delicti, but the burden of going for- 
ward with the evidence to establish an independent, distinct, substantive 
matter of exemption, immunity or defense, beyond the essentials of the 
legal definition of the offense itself. rests upon defendant. S. v. john so^^, 701. 

§ 31a. Expert and  Opinion Evidence i n  General. 
I t  is competent for a witness who has examined, studied and operated 

the machines in question to testify as to the physical changes necessary to 
convert, or reconvert, thein into coin slot operated machines, since such 
testimony relates to matters within his knowledge based upon facts of his 
own observation, and is not expert testimony based upon hypotheses of 
fac t ;  and further, his testimony as  to  the time necessary for such recon- 
version, if incompetent, could not be prejudicial. S. v. Davis, 652. 

8 31c. Qualification of Experts. 
The competency of a witness as  an expert is irnpr%n~~s a question for 

the trial court. 8. v. St~ic7ila11d, 201. 
The qualification of an expert is ordinarily a matter resting in the sound 

discretion of the trial court. S. v .  Joues, S96. 

§ 31h. Testimony a s  to  Sanity. 
The exclusion of testi!nony as to whether defendant "lrnew exactly what 

he was doing" when under the influence of narcotics cannot be held for 
error, since the inquiry upon the isbue of defendant's mental irresponsi- 
bility is whether he knew right from wrong and not whether he knew 
exactly m-hat he was doing. 8. v. Jams. 596. 

On the issue of mental capacity, the exclusion of opinion evidence as to 
the effect specified drugs wonltl have on a person connot be held for re- 
versible error when it does not appear that the testimony of the witness 
would have related to whether the drugs would render a person unable to 
distinguish right from wrong. I b i d .  

Where defendant's witness testifies as to defendant's mental incapacity 
due to habitual drunlienness, it is competent for the State on cross-examina- 
tion to inquire as  to defendant's extensive bnsiness activities in order to 
show defendant's mental capacity despite his use of intoxicants. 8. v. 
Cr~ech ,  662. 

§ 31j. Expert Testimony-Typewriter Types. 
A person found by the court upon the evidence to be an expert in docu- 

ments and in the comparison of the writing of typewriters is conlpete~lt 
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to testify that the extortion note in question was written on the typewriter 
found in defendant's possession. 8. v. Strickland, 201. 

§ 32e. Evidence of Motive and Malice. 
In a prosecution for zt,xor~ide, evidence of defendant's conduct toward 

his wife during period of entire marriage held competent to show motive 
and malice: and exclusion of testimony on cross-examination of single 
witness as  to his kind treatment of wife on specified occasion held not 
prejudicial when there is plenary evidence by both parties that defendant 
was kind to his wife during periods of sobriety. S.  v. Crcech, 662. 

§ 32 M . Telephone Conversations. 

Tes t imon~ of a telephone conversation is competent if the identity of 
the person making the call is established, either directly or by circuni- 
stantial evidence, and it  is not required that  identity be established a t  
the time of the admission of the testimony, it being necessxry only that  
the identity be established either then or a t  a later time in the develop 
ment of the case, the order of proof being in the discretion of the trial 
court. S .  ?j. Strickland, 201. 

5 33. Confessions. 

The competency of a confession is a preliminary question for the trial 
court, and while its rulings in regard to the competency of evidence upon 
the question and a s  to what facts render a confession competent, are  ques- 
tions of lan- and are  reviewable, its findings of fact are conclusive on ap- 
peal when supported by evidence. S.  v. Hamntond, 108. 

The trial court's findings npon conflicting evidence that the confessions 
admitted in eridence were voluntary and made without threats, promises, 
o r  inducements are conclusive, and defendants' exceptions to the admission 
of the confessions in eridence cannot be sustained. Ibid. 

§ 34g. Acts and Declarations of Codefendants, Coconspirators o r  
Companions. 

Where, in a prosecution for felonious assault, there is  no sufficient evi- 
dence of a conspiracy between defendant and his companion, testimony 
of prior threats to kill such third person made by defendant's companion 
and evidence as  to ill feeling between those two, is incompetent, and the 
admission of such evidence entitles defendant to a new trial on the charge. 
S v. TVeZZbone, 617. 

§ 40d. Character Evidence of Defendant-Evidence of Bad Character. 
Where defendant does not put his character in issue as  substantive evi- 

dence and does not testify as  a witness, the prosecution may not introduce 
eridence of his bad character; when defendant testifies but does not put 
his character in issue, impreaching evidence affects only his credibility 
a s  a witness and not the question of his guilt or innocence. S.  v. Jones, 276. 

But where defendant does not testify or put character in issue, evidence 
competent to impeach one of his witnesses is admissible notwithstanding 
i t  may obliquely reflect on character of defendant. Ibid. 

Where defendant goes upon the stand and admits certain acts of mis- 
conduct and then introduces evidence of good character, the State has the 
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right to cross-examine such character witnesses regarding the admitted 
acts of misconduct for the purpose of attacking the credibility of such 
character witnesses. S. v. Chzcrcil, 718. 

§ 41a (1) .  Competency and  Credibility of lliitnesses in  General. 
The trend of the development of the rules of evidence has been to open 

the avenues to legal proof and to remove personal disqualification to tes- 
tify, and testimony should not be barred except in the interest of a clearly 
defined public policy or unless clearly prohibited by statute. G. S. 8-49. 
S. v .  Davis,  386. 

§ 41g. Credibility of Accomplices, Codefendants and  Witnesses Turning 
State's Evidence. 

The testimony of an officer of the law who purchases whiskey for the 
purpose of obtaining evidence against a suspect and who therefore par- 
ticipates in the offense and recei17es remuneration therefor, should be 
scrutinized as  to its credibility. S. 2;. Love, 99. 

§ 42d. Evidence Competent to  Corroborate Witness. 
Where testimony of previous statements is introduced by the State for 

the purpose of corroborating its witness, and such statements are  incon- 
sistent with and repugnant in material aspects to the witness' testimony 
upon the trial, such statements tend to discredit the witness, and therefore 
a re  incompetent for the purpose of corroboration, nor may such statements 
be admitted under instructions that they be ronsidered only to the extent 
that they corroborate the witness, since the jury should not be given the 
task of eliminating the contradictory declarations. S. v. Bngley,  723. 

42e. Evidence Competent t o  Impeach Witness. 

Defendant did riot put his character in issue and did not testify. On 
cross-examination of his wife as  a witness in his behalf objection was 
sustained to the solicitor's question as  to how many times she had been 
in the courts of North Carolina to testify on his behalf. After she had 
been recalIed as a witness, the solicitor mas permitted to ask her on cross- 
examination how many times she had appeared as  a witness in the courts 
of named counties. Held: The question mas permissible to impeach the 
witness or to show her interest and bias, and any inferential or oblique 
reflection on the character of defendant was incidental, and exception 
thereto cannot be sustained. S. 2;. Jones,  276. 

I t  is competent for the prosecution to disclose by cross-examination of 
defendant's expert witness that defendant paid him to testify in order to 
test the bias or partiality of the witness. 8. v. Creech, 662. 

§ 42f. Whether State I s  Bound by I t s  Own Exculpatory Evidence. 

The State is bound by an exculpatory statement of the defendant intro- 
duced in evidence by the State when such statement is not contradicted 
or shown to be false by any other facts or circumstances in evidence. S. v. 
R a y ,  40;  S. a. Robinson, 647. 

Where one or more of the State's ~ ~ i t n e s s e s  testifies adversely to the 
State, the State is not precluded from showing by other witnesses a con- 
trary state of facts upon the point. 8. 2;. Robirlson, 647. 
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The State cannot discredit its own witness by introducing testimony of 
previous statements made by her inconsistent with her testimony upon 
the stand. S. v. Bagleu, 723. 

§ 43. Evidence Obtained by Unlawful Means. 
Officer who buys intoxicating liquor and voluntarily testifies against his 

seller breaches the law and is so immune to prosecution, and his testimony 
should be scrutinized. S. v. Love, 99. 

§ 44. Time of Trial and Continuance. 
Motion for continuance is addressed, ordinarily, to sound discretion of 

trial court. S. v. Strickland, 201; S. 2;. Greech, 662. 
Continuances are  not favored and ought not to be granted unless the 

reasons therefor are  fully established, and therefore an application for a 
continuance should be supported by an affidavit showing sufficient grounds 
for the motion. G. S. 1-176. S. v. Gibson, 497. 

The constitutional guarantee of the right of counsel requires that  the 
accused and his counsel shall be afforded a reasonable time for the prepa- 
ration of his defense. Ibid. 

Record in this case held not to show deprivation of constitutional rights 
in denial of motion for continuance. Ibid. 

8 48a. Order of Proof. 
The order of proof rests in the sound discretion of the trial court. S. v .  

Strickland, 201. 

4%. Evidence Competent fo r  Restricted Purpose. 
Where evidence is competent for a restricted purpose and no request is  

made that its admission be limited thereto, a general .objection to the 
evidence cannot be sustained. S. v. Church, 718. 

$, 48d. Withdrawal of Evidence. 
Ordinarily, .error  in the admission of evidence is chred by its with- 

drawal by the court, and it  is only in instances where the serious char- 
acter and gravity of the incompetent evidence make it  obviously difficult 
to  erase its prejudicial effect from the minds of the jurors that its subse- 
quent withdrawal will not be held to  cure the error. S. v. Strickland, 201. 

§ 50f. Argument and  Conduct of Solicitor o r  Private  Prosecution. 
Argument of the solicitor in the trial of a capital offense that  the jury 

has only a small part in determining the final punishment of defendant 
because in the event of conviction the case would be reviewed for errors 
by the Supreme Court even without appeal, and in the event no error was 
found by the Supreme Court, executive clemency would be sought, is held 
such gross impropriety that the harmful effects cannot be removed from 
the minds of the jurors even by full instructions from the court. S. v. 
Haw-ley, 167. 

While ordinarily objection to argument of the solicitor must be brought 
t o  the trial court's attention in time to afford opportunity to the court to 
correct the transgression by instructions to the jury, this rule does not 
apply when the impropriety is so gross that its prejudicial effect cannot be 
removed from the minds of the jurors by instructions from the court. Ibid. 
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While wide latitude is allo~ved in the argument to the jury, counsel 
should not inject into the argument facts of his own knowledge or outside 
the record, and when counsel does so it  is the right and duty of the judge 
to correct the transgression either a t  the time or in the charge to the jury. 
S. v. CorreZZ, 640. 

Defendant in a criminal prosecution should not be subjected to unwar- 
ranted abuse by the solicitor or private prosecution in the argument to  
the jury, and the characterization of defendant as  a "small-time racketeer- 
ing gangster" is held highly improper and objectionable. Ibid. 

Where the court sustains defendant's objection to improper remarks of 
counsel for the private prosecution in the argument to the jury, and imme- 
diately instructs the jury that  they should not consider such remarks, the 
defendant will not be held prejudiced thereby. Ibid. 

5 51. Province of Court and Jury  i n  General. 

The sole province and responsibility of the jury is to find the facts, and 
the consequences of the verdict on the facts is  of no concern to the jury. 
S. w. Hawley, 167. 

The conduct of the trial, including the argument of counsel, is largely 
within the control and discretion of the trial court, but the judge should 
be careful that nothing is  said or done which would be calculated unduly 
to prejudice any party in the prosecution or defense of his case. S. 9, 

CorrelZ, 640. 

3 52a. Sufficiency of Evidence and  Nonsuit. 

Circumstantial evidence, direct evidence, or a mixture of both, must 
induce conviction beyond a reasonable doubt before the accused may be 
found guilty. 8. v. Striclzland, 201. 

In  order for circumstantial evidence to be sufficient to sustain conviction 
it  is  necessary that the facts established be of such nature and so con- 
nected or related as  to point unerringly to defendant's guilt and exclude 
any other reasonable hypothesis. 8 .  w. Frye, 581. 

Upon motion to nonsuit, the evidence must be taken in the light most 
favorable to the State, giving it  the benefit of every reasonable inference 
deducible therefrom. S. w. Blankenship, 589. 

Conflict in the testimony of the State's witnesses, some testimony being 
inculpatory and some being exculpatory, does not justify nonsuit. S. v. 
Robinson, 647. 

Where the State offers exculpatory testimony defendant is entitled to 
the benefit thereof, and when the State offers no evidence contra, defendant 
is entitled to nonsuit. S. w. Robinson, 647; S. v. Ray, 40. 

§ 52b. Peremptory Instructions and Directed Verdict. 

Where defendant introduces no evidence and intent is  not an element 
of the offense, the court may charge the jury upon the State's unambiguous 
and uncontradicted evidence of guilt that  the jury should convict defendant 
if they find beyond a reasonable doubt that all the evidence in the case 
is true and that  otherwise they should return a verdict of not guilty. S. v. 
Baker, 73. 

8 53b. Instructions on Presumptions and Burden of Proof. 

Instruction that defense of insanity must be "clearly established" held 
error. S. v. Stoink, 123. 
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§ 53d. Statement of Evidence and Explanation of Law Arising Thereon. 
In  a prosecution for robbery the court should charge that the taking 

of the property must be with a specific intent on the part of the taker 
to deprive the owner of his property permanently and to convert it to 
his own use, and an instruetion merely that the taking must be with 
felonious intent is insufficient. S. v. Lunsford, 229. 

The State relied upon the testimony of several eyewitnesses, one of 
whom testified he saw defendant fire the fatal shot, and also introduced 
some circumstantial evidence of guilt. Held: The failure of the court to  
charge upon the law of circumstantial evidence in response to defendant's 
oral request cannot be held for error, since the court is not required to  
charge on circumstantial evidence when the State relies mainly upon direct 
evidence which is sufficient, if believed, to warrant conviction. S. v. Hicks, 
345. 

Charge held for  error in failing to explain law arising upon defendant's 
contentions supported by evidence. S. v. Fain, 644. 

§ 53e. Charge on  Circumstantial Evidence. 
The charge of the court upon the consideration and sufficiency of cir- 

cumstantial evidence to sustain conviction is  7zeZd without error. 8. v. 
Strickland, 201. 

Where State relies mainly on direct evidence, failure to charge on con- 
sideration to be given circumstantial evidence is not error in absence of 
written request. 8. v. Hicks, 345. 

§ 53f. Expression of Opinion by Court  on Evidence. 
No assumption of fact or opinion expressed or fairly inferable from 

the charge respecting the credibility of the testimony can be made by the 
trial court without violating G. S., 1-180. S. v. Love, 99. 

Charge giving impression that testimony of S.R.I. officer who had bought 
liquor should be given special credulity held error. Ibid. 

3 53g. Necessity for  Charge on  Less Degrees of Crime Charged. 
Testimony of defendants in a prosecution for robbery that they took 

the pistol from prosecuting witness to prevent him from harming them 
or some other person, requires the court to submit the question of each 
defendant's guilt of simple assault to the jury as  a lesser offense included 
in the crime charged, G. S., 15-169: G. S., 15-170, since such verdict would 
be justified in the event the jury should find that defendants took the 
pistol without intent to steal it, but were not warranted in doing so on 
the principle of self-protection. 8. v. Lunsford, 229. 

Evidence held to require submission of question of guilt of manslaughter 
in this prosecution for murder. S. v. McNeilZ, 377. 

Evidence held not to require submission of question of guilt of simple as- 
sault in this prosecution for assault with deadly weapon. S. v. Jfuse, 536. 

3 53h. Charge on  Failure of Defendant t o  Testify. 
The failure of defendant to testify in his own behalf should not be made 

the subject of comment by the court except to inform the jury that  a 
defendant may or may not testify in his own behalf a s  he may see fit, and 
that  his failure to testify does not create any presumption against him. 
A'. v. McA7eill, 377. 
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8 53j. Charge on Credibility of Witnesses. 

An officer of the law purchased intoxicating liquor in order to obtain 
evidence against a suspect, and voluntarily testified for the prosecution. 
Held: An instruction which leaves the impression that the officer's credi- 
bility was enhanced by the fact that he was an officer in the performance 
of his duty and that  he was protected from prosecution by G.  S., 18-8, must 
be held for error as  an expression of opinion on the credibility of the 
testimony. S. v. Love, 99. 

$j 531. Requests for  Instructions. 

m e  court is a t  liberty to disregard oral requests for instructions which 
do not relate to a substantial and essential feature of the case. S. u. 
Hicks, 345. 

§ 56. Arrest of Judgment. 
Where the warrant upon which defendant is tried fails to charge a 

crime, defendant's motion in arrest of judgment will be allowed. S. v. 
Harris,  413. 

§ 57b. New Trial fo r  Newly Discovered Evidence. 
Motion for a new trial for newly discovered evidence may be made in 

the trial court a t  the next succeeding term after the case is certified down. 
S. v. Gibson, 497. 

§ 57d. Attack of Judgment  on Grounds of Deprivation of Constitutional 
Rights. 

Where a person has been convicted of crime and final judgment entered, 
the proper procedure for him to challenge the constitutionality of his con- 
viction for matters dehors the record is  by writ of error coram 11obis. I n  re 
Taulor, 297. 

Bib. mrmal i t i es  and Requisites of Judgment  and  Sentence in  Capital 
Cases. 

Upon appeal from sentence of death, i t  is necessary that the Supreme 
Court find that  there was no error in the trial before the sentence can be 
carried out. G. S., 15-194. S. v. Hawleu, 167. 

§ 77d. Conclusiveness and  Effect of Record. 

The Supreme Court is bound by the record as  certified regardless of 
whether the case is settled by counsel o r  by the judge or is fixed by opera- 
tion of law, and the appeal must be decided upon the record without indulging 
in assumptions as  to what might hare occurred. S. v. Robinson, 647. 

78c. Secessity for, Form and  Requisites of Objections and Exceptions 
i n  General. 

Where the record shows that the solicitor agreed that statement of case 
on appeal, containing exception to his argument to the jury and assign- 
ment of error based thereon, should constitute the case on appeal, this is  
sufficient a s  an exceptive assignment of error even though defendant made 
no objection and took no exception a t  the time. S. v. Hawleu, 167. 
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3 78e (2). Necessity fo r  Calling Attention t o  Misstatement of Conten- 
tions t o  Support Exception Thereto. 

Any misstatement in stating the contentions of the State must be brought 
to the court's attention in time to afford opportunity for correction in order 
for  objection thereto to be sustained on appeal. S, v .Church, 718. 

§ 79. Briefs on Appeal. 
Exceptions not set out in appellant's brief or in support of which no 

reason is stated or authority cited will be deemed abandoned. S. v. Prye, 581. 

3 8 0 b  ( 5 ) .  Dismissal fo r  Incomplete o r  Defective Record. 
Where defendant's exceptions are  not brought forward and grouped as  

required by Rule of Practice in the Supreme Court, KO. 19 ( 3 ) ,  the appeal 
will be dismissed, but where defendant has been convicted of a capital 
crime this mill be done only after an inspection of the record proper and 
the exceptions fails to disclose prejndicial error. S. v. West, 416. 

§ 81a. Matters Reviewable-Discretionary Matters. 
A motion for  continuance is addressed to the sound discretion of the 

trial court, and denial of the motion is not reviewable except upon abuse 
of discretion. S. v. Strickland, 201, S. v. Gibson, 497. 

But where exception is pressed on ground of denial of constitutional right 
to  be represented by counsel, question must be reviewed on appeal. X. o. 
Gibson, 497. 

A motion for a special venire, both as  a matter of practice and under 
the statute, G. S., 9-29; G. S., 9-30, is  addressed to the sound discretion 
of the trial conrt, and denial of the motion is not reviexvable except upon 
abuse of discretion. Ibid. 

3 81b. Presumptions and  Burden of Showing Error. 
Where the judge's charge does not appear of record, i t  will be presumed 

that the court correctly instructed the jury on every principle of law 
applicable to the facts in evidence. S. v. Sullivan, 251. 

The burden is on defendant to show error which materially and preju- 
dicially affects his rights and but for which a different result probably 
would have ensued. 8 .  v. Davis, 356; S. v. Gibson, 497. 

The burden is upon appellant not only to show error but also that the 
error injuriously and prejudicially affected his cause, as  the presumption 
is against him. S. u. Creech, 662. 

8 8 1 c  ( 1 ) .  Prejudicial and  Harmless Er ror  i n  General. 

Defendant's exceptions, even considered in their totality, held not to 
disclose prejudicial error in this prosecution for murder in the first degree, 
in view of the fact that the record as  a whole discloses defendant's stubborn 
purpose to kill deceased and an immediate consciousness of wrong which 
prompted him to surrender to the sheriff. S. v. Creech, 682. 

3 81c  (2). Prejudicial and Harmless Er ror  in  Instructions. 

The charge of the court will be considered contextually, and an exception 
to the charge will not be sustained when the charge, so construed, is in 
substantial compliance with law. S. v. Franklin, 336; S. v. Davis, 386. 
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§ 81c  (3). Prejudicial and  Harmless Er ror  i n  Admission o r  Exclusion of 
Evidence. 

Ordinarily, error in admission of evidence is cured by i ts  subsequent 
withdrawal. 8. v. Strickland, 201. 

The exclusion of testimony cannot be held prejudicial when the record 
fails to show what the witness would have answered. S. v. Jones, 596. 

Exclusion of testimony of one witness a s  to matter amply established 
by witnesses for both sides held not prejudicial. 8. v. Creeck, 662. 

§ 81c  (4).  Prejudicial and  Harmless Error--Error Relating to One 
Count Only. 

Defendant cannot be prejudiced by a n  inadvertence relating to a count, 
the punishment for which is not in excess of that imposed on another 
count upon which alone judgment was entered. I n  re McKnight, 303. 

§ 81c  (5). Er ror  Cured by Verdict. 
The verdict of guilty of the offense charged in the indictment does not 

cure error of the court in failing to  submit to the jury the question of de- 
fendant's guilt of less degrees of the crime. S. v. MciVeilZ, 377. 

§ 81c  (6) .  Harmless and  Prejudicial E r r o r  i n  Denial of Motion for  
Continuance. 

Record held not to  show that defendant was prejudiced by denial of mo- 
tion for continuance. S. v. Gibsoa, 497; S. v. Creech, 662. 

8 81c  (7) .  Harmless and  Prejudicial E r r o r  i n  Course o r  Conduct of 
Trial. 

Argument to jury held so grossly improper that its prejudicial effect 
could not be cured by instructions, and warranted new trial even in absence 
of objection. X. v. Haw~ley, 167. 

Impropriety in argument held cured by court's instructions. 8. v. Cor- 
rell, 640. 

§ 81h. Review oP f ind ings  on Motions. 

Where the evidence does not support the findings of fact upon which 
the conclusions of the trial court are  based, the rulings are subject to re- 
view on appeal. S. v. Speller, 67. 

§ 85b. Stare  Decisis. 
A single decision, rendered by a divided Court, which decision is irrecon- 

silable with a subsequent decision of the Supreme Court upon a related 
matter, does not properly call for the application of the doctrine of stare 
deoisis. S. v. Ballance, 764. 

The doctrine of stare decisis will not be applied to preserve and perpetu- 
a te  error. Ibid. 

5 85c. Proceedings After Mandate from Supreme Court of t h e  United 
States. 

In  these cases involving exceptions to the overruling of motions to quash 
the warrants and to denial of challenge to the array, the judgment of the 
Supreme Court of North Carolina was reversed by the Supreme Court of 
the United States in memorandum decision citing authorities dealing with 
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the administrative practices in the selection of juries. Held: The mandate 
of the Supreme Court of the United States does not require the quashal 
of the warrants nor adjudicate that the Sorth Carolina statutes on the 
subject of jurors are invalid. S. v. Brunsoi?, 37. 

DAMAGES. 

§ 13a. Instructions on Issue of Damages. 
While it  is preferable for the trial court to limit the recovery of pros- 

pective damages based on diminished earning capacity resulting from the 
injury to the present ~vorth of such prospective losses, where the charge 
is based on a lump sun1 recovery for all injuries past and prospective and 
is  otherwise full and comprehensive upon the issue, the failure of the 
court to limit prospective losses to the present cash value thereof will not 
be held for reversible error when it  appears that the verdict is not euces- 
sive and that there was no request for further instructions on the issue. 
Pascal v. Transit Co., 435. 

DEATH. 

5 4. Time Within Which Action for  Wrongful Death Must Be Instituted. 
Right of action for ~ ~ r o n g f u l  death rests solely upon statute, and the 

requirement of the statute that  the action be instituted in one year after 
the death must be strictly construed and is not a simple statute of limita- 
tions bnt a condition annexed to the cause of action, and failure of ap- 
pointment of an administrator does not affect the bar 04 the statute. 
McCoy v. R. R., 57. 

At the time of intestate's death plaintiff administrator was in the armed 
forces. Plaintiff was appointed administrator within one year after dis- 
charge from the army and instituted this suit for wrongful death. Intes- 
t a te  had other adult children not in the armed forces. Held: The Sol- 
diers' and Sailors' Civil Relief Act, Title 50, U.S.C.A., sec. 525, does not 
justify mainte~iance of the action more than one year after intestate's 
death, G. S., 28-173, since plaintiff in an action for wrongful death, even 
though a distributee, does not maintain the action as  in his own right but 
solely in his official capacity a s  a representative of the estate. Ib id .  

9 5. Parties Who May Sue f o r  Wrongful Death. 
Only the personal representative may institute action for wrongful death, 

which he maintains in his official capacity as  a representative of the estate 
and not as  representative of the distributees of the recovery. McCoy v. 
R. R., 57. 

§ 7. Dying Declarations. 
Testimony of a statement by an officer shortly before his death from 

coronary occlusion that he "had had a time all the morning" arresting 
three men who resisted him, is  incompetent as  a dying declaration when 
not brought within the terms of G. S., 28-173. West v. Department of 
Conservation, 232. 

9 9. Distribution of Recovery- in  Actions for  Wrongful Death. 
Under our statute, the distribution of recovery in an action for wrongful 

death is not made to a designated class but in accordance with the canons 
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of descent and distribution, and the existence or number of possible dis- 
tributees is  immaterial to  the right of action and is inadmissible to be 
shown in evidence. McCou v. R. R., 57. 

DEEDS. 

§ 2a (3). Competency of Grantor-Undue Influence. 
Undue influence is the exercise of an improper influence over the mind 

and will of another to such an extent that  his professed action is not that  
of a free agent, but in reality is the act of the person who procures the 
result. Lee v. Ledbetter, 330. 

Evidence of undue influence of nephew in obtaining deed in consideration 
of agreement to take care of uncle in his declining years held insufficient 
to be submitted to the jury. Lee v. Ledbetter, 330. 

9 2b. Competency and  Designation of Grantee. 
In  order to be operative as  a conveyance, a deed must designate a s  

grantee a person capable of taking the land either by name or by descrip- 
tion sufficiently definite for identification, and extrinsic evidence is admis- 
sible for the purpose of fitting the description to the person or persons in- 
tended. Burd v. Patterson, 156. 

Where the premises and granting clause in a deed is to a person named 
"and wife" the deed conveys an estate by entireties notwithstanding the 
fact that the name of the wife nowhere appears therein, since the descrip- 
tion is sufficiently definite to permit evidence of identity aliunde, estab- 
lished in this case by stipulation of the parties. Ibid. 

§ 4. Consideration. 
Deed executed upon agreement of grantee to look after grantor in his 

declining years is based upon a sufficient consideration. Lee v. Ledbetter, 330. 
Trust indenture reserving life estate in trustors and precluding parti- 

tion held supported by adequate consideration. Cannon v. Blair, 606. 

§ 5. Signing, Sealing and  Delivery. 
Either plaintiff or defendant who claims title under a probated and 

registered deed is entitled to  call to his aid the rebuttable presumption 
arising from the probate and registration that the instrument had been 
duly signed, sealed and delivered, and the burden of proving the contrary 
rests upon the party seeking to establish title upon allegation that the 
grantor did not in fact execute the instrument. Johnson v. Johnson, 541. 

The presumption of delivery arising from the registration of a deed ob- 
tains notwithstanding that the registration is made subsequent to the 
death of grantor, and such presumption is sufficient to  support a finding by 
the court that the instrument was duly delivered. Cannon v. Blair, 606. 

And this presumption of delivery is not overcome by finding the iustru- 
ment among valuable papers of one of grantors when he had reserved 
interest in property entitling him to possession after delivery. Ibid. 

§ 6. Requisites and Validity of Deeds of Gift-Registration. 
Trust indenture held supported by mutual covenants of trustors, and 

therefore was not deed of gift requiring registration. Cannon v. Blair, W6. 
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§ 11. General Rules of Construction. 
The main purpose of rules of construction is to find from the four cor- 

ners of the instrument the intention of the grantor. Hudson v. Under- 
ujood, 273. 

§ 12. Property Conveyed. 
Where there is repngnancy between a general and a particular debcrip- 

tion in a deed, the particular description must prevail, but this rule has 
no application where the particular and the general descriptions are not 
an attempt to describe the same lands but relate to different parcels, in 
which instance there is no repugnancy and the deed will convey both tracts. 
Hudson v. Cnderzmod, 273. 

§ 13a. Estates a n d  Interests Created by Construction of Instrument. 

Where the premises and granting clause of a deed is to a man and his 
wife, the fact that  the habendunz, and warranty clauses fail to designate 
the wife does not affect the nature of the estate conveyed, since the grant- 
ing clause prevails where there is any repugnancy between i t  and preced- 
ing or succeeding recitals. Bur& v. Patterson, 156. 

16c. Agreements to  Support o r  Care for  Grantor. 

A deed based upon agreement of the grantees to maintain and care for 
grantor in his declining years is based upon sufficient consideration and 
is  not voluntary. Lee v. Ledbetter, 330. 

§ 21. Requisites and  Validity of Timber Deeds. 

The conveyancing of standing timber is governed by the rules applicable 
to the conveyancing of any other realty. Chandler v. Canberon, 62. 

DESCENT AND DISTRIBUTION. 

5 3a. Definition of Heirs and Distributies. 
A distributee is a person who takes a share in the surplus estate of an 

intestate under our statute of distributions. Trust Co. v. Bhelton, 150. 

Where a wife dies leaving her surviving a husband but no issue, he is 
her sole distributee, and her collateral kin are  not entitled to share in the 
estate and are not "distributees." Ibid. 

Who would have been distributees of the estate had the testatrix died 
intestate must be determined as  of the date of her death and not as  of the 
date of the execution of her will. Ibid. 

3b. Right  t o  Inheri t  i n  General. 

Son who murders his parents acquires legal title to property of which 
they die intestate, but equity mill impress property with constructire trust 
in favor of heirs who mould hare inherited if murderer had predeceased 
his victims. Garner v. Phillips, 160. 

§ 5. Surviving Husband. 
The contention that  a surviving husband takes by virtue of the lea: 

mariti and not as  a distributee of his wife's estate is untenable, since C. S., 
7 (G. S., 28-7), and C. S., 137 (G. S., 28-149), must be construed in  pari 
materia as  separate parts of a single scheme of devolution, and this intent 



878 ANALYTICAL INDEX. [229 

DESCENT AND DISTRIBUTION-Cont.iwued. 

is clarified by the codification of the two sections in the General Statutes 
a s  subsections of the same statute. Trust  Co. v. Shelton, 150. 

8 12. Title grid Rights of Heirs in General. 
Title to the realty passes immediately to the heirs subject to be divested 

only if personalty is insufficient to pay debts of estate. Ilz re  Estate of 
Galloway, 547. 

All amounts due for use and occupancy of real property after the death 
of intestate become the property of the heirs to whom the realty descends. 
Ibid. 

5 13. Advancenients to  Heirs. 
An advancement is a n  irrevocable gift in praesenti to enable the donee to 

anticipate his inheritance to the extent of the gift, and whether a gift 
constitutes an advancement depeilds upon the intention of the parent a t  
the time the gift is made. Varrelsol?, v. Gooden, 654. 

The nature of the gift, the consideration expressed, and the circum- 
stances under which i t  mas made, are material in determining whether a 
gift by a parent is intended to be an advancement. Ibid. 

Where a parent conveys land of substantial value to one of several chil- 
dren for a nominal consideration and thereafter dies intestate, the pre- 
sun~ption is he intended the conveyance as an advancement. Ibid. 

The value of an advancement is to be determined as  of the date of its 
making. Ibid. 

Conflicting evidence as  to the value of land conveyed by the parent to 
his child and as  to the anlount of consideration paid therefore and as  to 
declarations by the son as  to whether the land was given and received as  
an advancement, held to raise issue of fact determined b r  the rerdict of 
the jury. Ibid. 

In  ascertaining the ralue of an advancement of realty for the purpose 
of equalizing the heirs' share in the real estate, or in  charging the child 
advanced in the distributive share of the personalty in the event the ad- 
vancemeat exceeds the value of his share of the realty, the commission- 
ers should take into consideration any payments found to have been made 
for the Land conveyed a s  an advancement. Ibid. 

DIVORCE. 

5 2Me.  Laches and  Limitations. 
The lapse of seven years from the time of the separation does not bar a 

cross-action for divorce a mensa on the ground of constructive abaadon- 
ment, or an application for alimony pendente lite, either by laches or any 
statute of limitation. Nall v. ATall, 598. 

3 5d.  Pleadings in Actions fo r  Alimony Without Divorce. 
The essential elements required to be alleged in an action for  alimony 

without divorce, G. S., 50-16, are  (1) separation of the husband from his 
wife, and ( 2 )  his failure to provide her with necessary subsistence accord- 
ing to his means and condition in life, and demurrer to the complaint on 
the ground that the acts of defendant husband of which plaintiff com- 
plains are  not stated with definiteness and particularity, is properly over- 
ruled. Trull v. Trull .  196. 
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,411 allegation in an action for alimony without divorce that the separa- 
tion of defendant from plaintiff wife was without fault or misconduct on 
her  part, is a sufficient allegation that  his acts were without provocation 
on her part. Ibid. 

3 12. illinlony Pendente Lite. 
In  an action for  divorce, a rerified answer and cross-action setting forth 

a cause of action for divorce n me?tsa, G. S. 60-7, is sufficient to sustain a n  
order allowing alimony perzdente lite. G.S. 80-15. Sal l  v. A7alZ, 598. 

§ 16. Enforcing Payment  of Alimony. 
Where defendant testifies that his failure after knowledge to obey a 

court order for the payment of alimony pendente lite was due to his lack 
of financial nleans. and no eridence is presented a t  the hearing tending 
to negative the truth of defendant's explanation or to establish a s  an af- 
firmative fact that  he  possessed the means wherewith to  comply with the 
order, the court's finding that defendant willfully disobeyed the order is  
not supported by the record, and judgment committing him to imprison- 
ment for contempt must be set aside. L a w n  c. Lavznz, 248. 

3 17. Custody and Support of Children-Jurisdiction and Procedure. 

Where the husband has alleged that he had notified wife he would no 
longer lire with her as  husband and wife, he may not assert the fictional 
unity of persons for the purpose of maintaining that his domicile is the 
domocile of his wife and children in order show jurisdiction of the court over 
her and the children to enter an order awarding their custody to him. Coble 
v. Coble, 81. 

Eridence held not to  support finding that wife was about to remove her- 
self and minor children from State. Ibid. 

Domicile alone cannot confer jurisdiction on court, but there must be 
notice and an opportunity to be heard. Ibid. 

The awarding of the custody of the children in an action for divorce is 
i n  rewz, and the court must have jurisdiction over the children who a re  
the  r r s ,  or must have jurisdiction of the person of their custodian who is 
given notice and an opportunity to be heard in order to have authority to 
enforce its decree b~ coercive action. Ibid. 
d decree in a divorce action awarding the custody of the children to 

plaintiff, entered service of process on defendant and while defend- 
ant  and the children are out of the State, is  void. Ibid. 

A divorce action is not instituted so a s  to give the court jurisdiction to 
award the custody of the children of the marriage until the court acquires 
jurisdiction of the person of defendant so a s  to meet the fundamental 
requirement of notice and opportunity to be beard, and a decree awarding 
cnstodg of the children to plaintiff, entered while defendant and the chil- 
dren a re  out of the State, and without service of process on defendant, 
cannot be upheld on the ground that  i t  is a temporary remedial decree au- 
thorized by G.S. 50-13, since the statute, in so fa r  as  i t  undertakes to  vest 
the court with authority without service of process and without notice, is  
unconstitutional. Ibid. 

Entering of order awarding custody affects substantial right, since al- 
though injured party may apply for a hearing, the burden of proof upon 
such hearing would be on her. Ibid. 
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Motion to set aside the void order will lie. Ibid. 
Denial of defendants' motion to vacate the void order does not constitute 

implied ratification of original order. Ibid. 
A decree awarding the custody of a child under the provisions of G. S. 

17-39 does not oust the jurisdiction of the court to hear and determine a 
motion in the cause for the custody of the child in a subsequent dirorce 
action between the parties. G.S. 50-13. Robbins v. Robbins, 430. 

Immediately upon the institution of an action for divorce the jurisdic- 
tion to determine the custody of minor children of the parties is vested in 
the Superior Court in which the divorce action is pending, and such action 
is  pending for this purpose until the death of one of the parties. G.S. 50-13. 
Phipps v. Vannoy, 629. 

Where decree for divorce is entered outside this State either parent may 
have the question of custody of the children of the marriage determined 
a s  between them in a special proceeding in the Superior Court. G.S. 50-13. 
Ibid. 

DRAINAGE DISTRICTS. 

§ 4. Authority of Commissioners and Operation of District. 

Power of district to use surplus funds for improvements and repairs after 
expiration of three years from completion of canals held not presented for 
review. Drainage District v. Bullurd, 633. 

9 215. Foreclosure of Drainage Liens. 
Judgment of foreclosure held proper when validity of assessments and 

fact that  they are due and unpaid appears of record. Drainage District v. 
Bullard, 633. 

The court has authority under G.S. 160-93 upon rendition of judgment 
for plaintiff to include as  an element of cost one reasonable attorney's fee 
for plaintiff. Ibid. 

EASEMENTS. 
§ 5. Extent  of Right. 

I n  an action for mandatory injunction to remove a building from a right 
of way, the burden is upon the plaintiff to  show that the building erected 
on the right of way by the owners of the servient tenement constitutes an 
interference with the use and enjoyment of the easement. Light Go. v. 
Bowman, 682. 

As a general rule, the owner of the servient tenement has the right to use 
same for 'any purposes not inconsistent with the free use and enjoyment of 
the easement. Ibid. 

Where an easement is condemned for electric power transmission lines, 
the condemnor has the right, ordinarily, to the unobstructed use a t  all 
times of the servient land for the exercise of such rights as are necessary 
o r  incident to the enjoyment of the easement. Ibid. 

Evidence held to  justify directed verdict that  defendants' building con- 
stituted interference with plaintiff's easement for transmission lines. Ibid. 

Where a railroad company acquires a right of way either by condemna- 
tion or operation of law, the fee remains in the original owner and he may 
use the land for any purpose not inconsistent with the easement and to the 
extent that the land is not actually used for railroad purposes, subject to 
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the right of the railroad company to extend its use of the right of way to 
the full width whenever in its judgment its business necessitates. R. R. v. 
N f g .  Co., 695. 

A railroad company, after having acquired a right of way by operation 
of law, sought to extend its use of the right of way by constructing side- 
tracks on a portion of the right of way occupied by the owner of the fee. 
Held: The railroad company is the sole judge of the necessity for such 
expansion and it  may enjoin any interference therewith by the owner of the 
fee irrespective of any alleged arbitrariness or 'unreasonableness on its part 
in giving notice of its illtentioil to extend its facilities. Ibid. 

EJECTMENT. 

3 10. Nature and Essentials of Right of Action. 
Plaintiffs in ejectment must show right to immediate possession; and there- 

fore contingent remaindermen cannot maintain an action in ejectment during 
the  life of the life tenant. Bass v. Moore, 211. 

3 14. Answer and Bond. 
Before striking answer from the record because of the failure of defend- 

ants  to file defense bond, the court should consider whether the right to 
more to strike had been --aired or lost by laches  hell it appears that 
objection had not been aptIy made. Roberts v. Salcyer, 279. 

§ 19. Verdict and Judgment. 
Plaintiffs in ejectment are not entitled to jndgmeat unless they show right 

to immediate possession ; and therefore when plaintiffs are contingent re- 
maindermen and attack the judgment under which defendants claim a life 
estate, plaintiffs a r e  not entitled to judgment on the pleadings, since even 
if the life estate be declared fortified plaintiffs would not be entitled to pos- 
session until the death of the life tenant since the contingent remainder 
could not rest until that time. Bass v. Mool-e, 211. 

ELECTIONS. 

2f. Qualification of Electors-Residence. 
The fact that an elector's intention to return to the county of his domi- 

cile is indefinite does not deprieve him of residence in the county for the 
purpose of voting, it  being necessary in order to lose the old residence that 
he intend to make his new place of abode his permanent domicile so that 
a new residence is there established. O w e n  v. Clraplin, Appendis, 797. 

The vord  "residence" a3 used in G.S. 1fX-25 ( f ) ,  means domicile a s  
di~tinguished from a temporary dwelling-place. Ibid. 

§ 7. Duties and Authority of State Board of Elections. 
Upon the filing of a petition under G.S. 163-1, for the creation of a new po- 

litical party, i t  is the duty of the State Board of Elections, in the first in- 
stance, to  determine whether the petition is in accordance with the statutory 
requirements. States' Rights Democratic Part?! v. Board of Elections, 179. 

One of which is whether petition is signed by at  least 10,000, which State 
Board may do by resort to registration hooks through agency of county 
boards of elections. Ib id .  
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State Board need not determine matter a t  time petition is  filed, but must 
give petitioners notice and opportunity to be heard before adjudging peti- 
tion insufficient. Ibid. 

The State Board of Elections has power to make reasonable rules and 
regulations for carrying into effect the law it  was created to administer, 
but it  cannot promulgate rules and regulations which conflict with any 
pro-risions of the statute. Ibid. 

Board may not promulgate regulation that  petition be accompanied by 
certificate or that persons who voted in primary election were not qualified 
to sign petition. Ibid. 

§ l l b .  Absentee Ballots-Preliminary Procedure. 
The certificate of the notary establishes prima facie that  the electors had 

been sworn as  required by statute when they signed the affidavits accom- 
panying their absentee ballots. G.S. 10-4. Owen u. C7mplin,  Appendix. 

EJIERGEXCP PRICE COSTROL. 

§ 2. Penalties and Persons Liable. 
A party who buys goods and resells t h ~ m  a t  cost plus his lawful com- 

mission a t  a price which violates the Emergency Price Control Act is 
in pari delicto with his seller, 50 U.S.C.B., Appendix, 904 ( a ) ,  925 ( e ) ,  
and he may not maintain a n  action against his seller for the statutory 
penalty under the Emergency Price Control Act. Bledsoe v. Lumbev Co., 128. 

Under the Emergency Price Control Act the good faith of the seller 
is not a defense to an action to recover the penalty for  violation of a 
regulation, but is to be considered solely in ascertaining the statutory 
damages. 50 U.S.C.A., Appendix, 925 ( e ) .  Ibid. 

Commission merchants, after paying a judgment obtained against them by 
the Price Administrator for violating price regulations in the resale of 
timber, instituted this action against their seller, alleging that their violation 
of the regulations was due to the negligent or tortious failure of the seller 
to properly grade the timber in accordance with the regulations, and that 
therefore they were entitled to indemnity against their seller for  the amount 
of the judgment. Held: The seller's demurrer to the complaint should 
have been sustained, since to permit recovery would exempt plaintiffs from 
the consequences of their own wrong in contravention of public policy a s  
expressed in the Act. and permit plaintiffs to maintain a n  action 
based upon their own unlawful act. Ibid. 

EMINENT DORIAIY. 

§ 20%.  Implied Grant. 
Where a railroad company which is given the right of eminent domain 

by its charter constructs its road with the acquiescence of the owner on 
land to which it  has not acquired title by condemnation or conveyance, i t  
acquires a right of way by implied grant or statutory presumption, with 
right in the owner to maintain an action for compensation. R. R, v. Mfg. 
Co., 695. 

The width of a right of under implied grant extends to full width 
which railroad company could hare  condemned. Ibid. 
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EMINENT DOMAIN-Continued. 

5 21a. Limitations o n  Actions to Recover Compensation. 

]\'here a railroad company has taken a right of way by implied grant, 
the owner's action for compensation must be instituted prior to the ripen- 
ing of title in the railroad company by adverse possession or prior to the bar 
of any applicable charter or statutory limitation. R. R. v. 31fg. Go., 695. 

3 S6. Nature and Extent of Title o r  Righ t  Acquired. 
Where a railroad company having the po-iver of eminent domain builds 

its road over lands to which i t  has not acquired title by conveyance or 
condemnation, and no action for  compensation is instituted by the owner 
within the time limited, i t  acquires the right of way by implied grant to 
the full width which it might have taken by condemnation, if not under 
express charter provision, then under the general law. R. R. v. M f g .  Co., 695. 

Where an easement for electric transmission lines has been condemned 
and compensation paid therefor, the decree has the effect of appropriating 
an easement for service to  the public and withdrawing from the owner of 
the fee the right to any private use which mould interfere with the public 
use, and mandatory or prohibitory injunction v i l l  lie to remove or prevent 
any  encroachment upon the easement. Light Co. v. Bowman, 682. 

3 2d. Par ty  Will Not B e  Allowed to Benefit by His  Own Wrong. 
I t  is a basic principle of law and equity that  no man shall be permitted 

to take advantage of his o7vn wrong, or acquire property as  the result of 
his own crime. Gamer v. Phillips, 160. 

ESTATES. 

3 9a. Termination of Life Estate  and Vesting of Remainder. 

Forfeiture of a life estate for waste, cannot accelerate the ~*esting of 
contingent remainders, and therefore plaintiffs in ejectment claiming a s  
contingent renlaindermen cannot establish right to immediate possession by 
showing such forfeiture of the life estate. Bass v. Noore, 211. 

ESTOPPEL. 
3 2. After Acquired Title. 

-2 tenant in common, without authorization or knowledge by his co- 
tenants, executed a written contract to convey standing timber upon the 
entire land. This contract was registered. Thereafter the tellant ac- 
quired an additional interest in the land, and he and his co-tenants exe- 
cuted to another party deed for  the timber. The grantee in the timber 
deed had no actual knowledge of the prior contract to convey. Held: 
As to the tenant's original interest, his vendee is entitled to specific per- 
formance as  against the grantee in the timber deed, but as  to the after- 
acquired title, the vendee is not entitled to  specific performance as  against 
the grantee. Clmzdler 2;. Cameron, 62, 

3 6b. Estoppel by Misrepresentation. 
I n  an action by a party attacking her conveyances to the judgment 

debtor, plaintiff is not estopped from attacking the validity of the execu- 
tion sale uuder the judgment on the ground that i t  was not completed 
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within the ten year period, since her acts prior to the sale amount to no 
more than a representation that title was then rested in the judgment 
debtor. McCullen v. Durham, 418. 

Representations made after execution sale cannot estop a party from 
attacking the sale, since such subsequent representations could not have 
induced the other party to bid a t  the sale. Ibid. 

5 10. Persons Estopped-The Sovereign. 

The sovereign cannot be estopped in the performauce of a governmental 
function. Henderson c. Gill, 313. 

EVIDEKCE. 

5 5. Judicial Knowledge-Of Facts Within ~ o n ~ m o n  Knowledge. 

Courts will take judicial notice that competent policeman must have spe- 
cial training. Green ti. K i t c 7 z i ~ z ,  450. 

5 7a. Par ty  Having Burden of Proof i n  General. 
The placing of the burden of proof is determinable from the pleadings 

before the introduction of evidence under the rule that  the burden of proof 
lies upon the party who will be defeated if no evidence relating to the 
issue is given on either side. Johns091 c. dohnsotz, 541. 

Plaintiff has the burden of proof on all allegations, negative as well as  af- 
firmative, which are essential to his claim or cause of action. Ibid. 

5 7b. Burden of Proof-Greater Weight o r  Preponderance of Evidence. 
In ordinary civil actions the bnrden of proof is by the preponderaiwe of 

the evidence, which is simply evidence of greater weight than that; offered 
in  opposition to it. W y a t t  v. Coach Go., 340. 

§ 8. Burden of Proof on Defenses. 
The burden of proving an affirmative defense is on defendant. MacCZure v. 

Ins. Co., 305. 

5 17. Rule  t h a t  Party Is Bound by Testimony of His Witness. 

The relator is bound by the testimony of electors called by relator a s  
witnesses. Owens ti. Chaplin, Appendix. 

22. Cross-Examination. 
Cross-examination which relates to matters not relevant to the issue 

held improper. Cuthrell ti. Cfreene, 475. 

5 25. Facts  i n  Issue and  Fblevant t o  Issues. 

Plaintiff employee alleged that her employer changed the beneficiary in 
a policy on his life to defendant employee under an agreement that de- 
fendant would pay out of the proceeds thereof a mortgage on plaintiff's home. 
Held: Questions asked on cross-examination by defendant's attorneys re- 
lating to whether plaintiff was seeking to hold the employer liable on plain- 
tiff's debt and as  to the fact that proceeds of life insurance could not be 
charged with the debts of insured are irrelevant to  the issue of the existence 
of a par01 trust and were improper. Cuthrell v. Cfreene, 475. 
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g 30a. Photographs. 
The admission of photographs for the purpose of explaining the testi- 

mony of witnesses after they had testified that the photographs were a 
fair  representation of the conditions existing a t  the time of the accident, 
with minor exceptions pointed out, cannot be held for error on exception 
on the ground that the photographs were taken after material changes 
had been made a t  the scene when the objecting party offers no evidence 
to sustain its contention. Coach Go. v. Motor Lines, 650. 

5 37. Admissibility of Secondary Evidence. 
Where notice to produce certain designated documents is served on de- 

fendant in time for defendant to  procure and produce the documents a t  
the trial, defendant cannot complain of the admission of ,  secondary evi- 
dence in proof of their contents upon his failure to  produce the documents. 
Lamdis u. Gittlin, 521. 

Testimony by party as  to what he said to defendant a s  to  contents of 
instrument, which defendant did not deny, is not incompetent a s  secondary 
evidence of the contents of the instrument. Ibid. 

gj 39. Parol  Evidence Affecting Writings. 
A grantor may not engraft a parol trust on his warranty deed absolute 

in form regardless of whether the consideration recited was actually paid 
or not. McCulletz v. Durham, 418. 

§ 41. Hearsay Evidence in General. 
Testimony by plaintiff as  to statements he had made to defendant a s  to 

the contents of certain documents, which defendant did not deny, is not in- 
competent either a s  secondary proof of the written instruments or under 
the hearsay rule. Landis v. Gittlin, 521. 

§ 46. Opinion Evidence by Kon-Experts-Value of Lands. 
A witness who establishes his familiarity with the lands in question and 

states he has an opinion satisfactory to himself a s  to their value a t  the 
time in question, is  competent to give his opinion a s  to their value. Har- 
relson e. Gooden, 654. 

EXECUTION. 

8 3c. B o p e r t y  Exempt from Execution-Property i n  Custodia Legis. 
As soon a s  i t  is  made to appear that property against which execution 

is  authorized is in the hands of a receiver appointed in another action, 
the clerk properly recalls the execution, since the judgment creditors 
cannot proceed against the property while i t  is inctcstodia legis. Davis 2;. 

Whitehurst, 226. 

§ 16. Time of S a l e D , w i n g  Life of Judgment Lien. 
The lien of a judgment for the payment of money, except the lien of a 

judgment upon a homestead duly allotted, expires a t  the end of ten years 
from the date of its rendition, and an execution thereon mnst be com- 
pleted by a sale within the life of the lien in order to be effective. McCul- 
Zen v. Durham, 418. 

Where execution sale is had less than ten days before the expiration of 
ten years after the rendition of the judgment, the sale is ineffecti17e, since it  
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cannot be consummated within the ten year period, and the purchaser's 
contentions that the sheriff's deed related back to the day of the sale and 
that  delay on the part of the sheriff in executing deed or making formal 
return could not adversely affect his rights a s  purchaser, a re  inapposite. 
I b i d .  

3 21. Ten Day Period During Which Sale Must Be Held Open. 
A sale under execution must remain open for ten days to afford oppor- 

tunity for an increase in the bid, and during this period the bidder acquires 
no rights in law or in equity but occ'upies merely the status of a proposed 
purchaser or preferred bidder. GIS. 45-28. lMcCullen v. Durham, 418. 

3 22. Title and Rights of Purchaser. 
Since sale under execution can convey only the right, title and interest 

of the judgment debtor, title or interest in the property asserted by third 
persons is insufficient to entitle them to move to vacate the judgment. Davis 
v. 'CVhitehzcrst, 226. 

Statutory provisions for sale under execution must be strictly followed in 
order for the sale to transfer title to the purchaser. LlfcCullen v. Dur- 
ham,  418. 

8 %?ha. Parties Who May Attack Execution Sale. 
In  an action to remore cloud on title, defendant's contention that  plain- 

tiff could not attack the sheriff's deed pursuant to execution under which 
he claims because plaintiff did not claim through or under the judgment 
debtor, is untenable when defendant files a cross-action or counterclaim 
asserting his title under the esecution as  against plaintiff in her capacity 
as  widow of the judgment debtor. McCullen v .  Durham, 418. 

3 25. Funds and Interests Subject to Supplemental Proceeding. 
Prospective earnings of the judgment debtor are neither property nor a 

debt, and may not be reached in supplemental proceedings against the 
employer of the judgment debtor. Finame  Co. v. Putnam, 565. 

EXECUTORS AND A4DMISISTRATORS 

3 3. Removal and. Revocation of Letters. 
In a proceeding under G.S. 28-32 for revocation of letters of administra- 

tion, the question determinable by the clerk is solely whether the admin- 
istrators have been guilty of default or misconduct in the due esecution 
of their office, and the rights and liabilities of adrerse parties in the 
estate may not be litigated in such proceeding. I n  re  Estate o f  Galloway, 547. 

In revoking letters of administration under G.S. 28-32 the clerk exercises 
a legal discretion which is reviewable on appeal. Ib id .  

Heirs a t  law of the estate were appointed administrators of the estate. 
Held: -4n order of the clerk revoking the letters of administration upon 
consideration of evidence of their failure to account for rents and profits 
from the realty is based upon a confusion of their duties, obligations and 
liabilities as  administrators and their rights and liabilities as  heirs a t  
law, and the cause will be remanded in order that the evidence may be 
considered in its true legal light. I b i d .  
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EXECUTORS AND ADMINISTRATORS-Continued. 

g 5. Assets of the  Estate. 
Plaintiff's intestate gave a check for the purchase of an automobile and 

authorized his agent to resell it. Intestate died before the check was pre- 
sented for  payment and prior to the resale by his agent. Held: Title to the 
car  never passed and the administrator receiving the proceeds of the resale 
with notice holds same in trust for the owners, and such sum was never the 
property of intestate or his estate, and is not liable for the debts of the 
estate or cost of administration. Parker u. Trust Co., 527. 

Personal property of a person who dies intestate passes directly to his 
administrator, his real property descends directly to his heirs a t  law, sub- 
ject to  be divested only if i t  becomes necessary to sell lands to  make assets 
with which to pay debts, and the only interest of the administrator in the 
realty is the right to subject the lands to the payment of the debts and 
costs of administration when the persomlty is  insufficient. I n  r e  Estate of 
Galloway, 547. 

§ 15d. Claims for Personal Services Rendered Decedent. 
Plaintiff's evidence tending to show that  he rendered valuable services 

to his foster grandmother, which services were rendered and accepted in 
expectation of compensation, is held sufficient to be submitted to the jury 
in an action against the foster grandmother's estate to recover the reason- 
able value of the services for  the three years next preceding her death, 
the evidence being sufficient to rebut the presumption arising from the 
family relationship that the services were gratuitously rendered. Potter 
v. Clark, 350. 

In  this action by plaintiff to recover the reasonable value of services 
rendered his foster grandmother, allegatiom in the answer to the effect 
tha t  the care and maintenance given plaintiff by his foster grandmother 
prior to her death exceeded the value of his services, though denominated 
a counterclaim, i s  treated as  a further denial of plaintiff's right to recover, 
since defendant offered no evidence to support a counterclaim, and the 
defense was properly presented to the jury in a charge free from preju- 
dicial error. Ibid. 

8 24. Distribution of Estate  under FamiIg Agreements. 
Family agreements for the settlement of estates are  favored by the 

courts, and the court properly approves a consent judgment signed by all  
interested parties not under disability and the guardians ad litem of unborn 
children and minor beneficiaries upon its finding from the evidence that  such 
settlement is to the best interests of all parties. Bank v. Hendleu, 432. 

FALSE IMPRISONMENT. 

s 1, Nature and  Essentials of Right  of Action. 
Removal of passenger from bus for refusal to comply with carrier's rea- 

sonable regulations held not false imprisonment. Pridgen v. Coach Go., 46. 

9 1 . Liability of Principal o r  Employer for  Acts of Agent o r  Employee 
i n  Causing Arrest. 

Act of agent in swearing out warrant for purpose of punishment and not to 
enforce carrier's regulations for enforcement of segregation regulations is 
beyond agent's authority. Pridgen v. Coach Co., 46. 
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FORSICATION AND ADULTERY. 

9 3. Competency of Evidence. 
In  a prosecution for fornication and adultery the person jointly charged, 

but who is no longer on trial, is competent to testify against defendant as  
to the acts constitutiilg the basis of the prosecution, since the proviso of 
G.S. 14-184 that the admissions or confessions of one shall not be received 
in evidence against the other relates to extra-judicial declarations and 
does not purport to render the person incompetent as a witness. S. u. 
Davis,  386. 

Where, in a prosecution for fornication and adultery, the person jointly 
charged has testified as  to the acts forming the basis of the prosecution, 
testimony that she had made substantially the same statements to another 
upon the investigation is competent for the purpose of corroboration. Ibid. 

I n  a prosecution for fornication and adultery, testimony of an admis- 
sion made by defendant that "he was guilty" of another charge based 
upon sexual relations with the other party, is competent as  an admission 
of acts which with other similar acts tend to prove the offense of forni- 
cation and adultery. Ibid.  

Defendant was charged with fornication and adultery with one of the 
orphanage girls under his supervision. Held: Testimony of another or- 
phanage girl that defendant made improper advances to her is competent 
for the purpose of showing attitude, animus and purpose of defendant. and 
a s  corroborative of the State's case. Ibid.  

5 4. Sufficiency of Evidence and  Sonsuit.  
Evidence of defendant's guilt of fornication and adultery held sufficient to 

be submitted to the jury and overruled defendant's motion for  nonsuit. S. v.  
Davis, 386. 

§ 5. Instructions i n  Prosecutions. 
I n  a prosecution for fornication and adultery, an instruction that if 

the jury found beyond a reasonable doubt that defendant and his alleged 
paramour, not being married to each other, engaged in sexual intercourse 
with each other, with such frequency during the period to which the testi- 
mony related, that these illicit relations were habitual, they should return 
a verdict of guilty, is held without error. S. v .  Davis, 386. 

FRAUD. 

9 1. Deception Constituting Fraud  in General. 

Equity will not define fraud lest crafty men circumvent it. Garrett v. 
Garrett ,  290. 

§ 3. Deception Constituting Fraud-Part o r  Subsisting Fact. 

While ordinarily, promissory representations are  insufficient predicate 
for an action for fraud or  rescission, allegation and evidence to the effect 
that defendants represented that they had talked to city officials and that 
the city would fill a large gully on the lot in a matter of days, that this 
representation was material and false, and that the house extended four 
inches over the street line in violation of defendants representation that 
the house was built on the lot described, are sufficient to overrule de- 
fendants' demurrer to the complaint and demurrer to the evidence. Kee v .  
DiZlingham, 262. 
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FRAUD-Con tinued. 

5 5. Deception and Reliance on  Misrepresentation. 

Person having ability and opportunity to read instrument signed by him 
cannot rely on misrepresentations as to its contents. Hawison v. R. R., 92. 

Knowledge on part of representee forestalls deception. Ibid. 

§ 12. Sufficiency of Evidence of Fraud. 

Fraud may be established by circumstantial evidence without the aid of 
direct evidence of fraud, and even in the teeth of positive testimony to the 
contrary. Garrett v. Garrett, 290. 

8 5. Promise t o  Answer for  Debt o r  Default of Another-Application. 

Plaintiff alleged that her employer changed the beneficiary in a policy of 
insurance on his life to another en~ployee under an agreement, understood, 
discussed and acquiesced in by all parties, that upon his death such other 
employee would pay out of the proceeds of such insurance the balance due 
on a mortgage on plaintiff's home, and thus recompense both employees for 
services faithfully rendered. Held: The action is one to establish a parol 
trust and not one to  recover on a promise by the employer to answer for 
the debt of plaintiff, and therefore G.S. 22-1 has no application. CufhreZl 
v. Greene, 475. 

The fact that  the promise to answer for the debt or default of another 
is supported by consideration does not take such promise out of the statute 
of frauds when the original obligation is not extinguished by the new 
promise and the consideration for the promise mo'c'es to the original debtor 
and not to the promisor. Myers v. SElsbrook, 786. 

Complaint held not to allege that consideration for  promise mored to 
promisor and nonsuit was proper. Ibid. 

While the statute of frauds does not apply to an oral promise to pay the 
debt of another out of money or property which the debtor has placed in 
the hands of the promisor for the purpose of paying the debt, evidence 
tending to show that the debtor entrusted certain funds to the promisor 
for the purpose of carrying on the debtor's business, without evidence that  
he entrusted the funds for the specific purpose of paying debtor's debts, is 
insufficient to bring the promise within this rule. Ibid. 

3 12. Par01 Trusts. 

Grantor may not engraft parol trust in his favor on his deed absolute in 
form in absence of fraud or mistake. Bass v. Bnss, 171. 

But party may establish parol trust on property upon proof that he fur- 
nished consideration and that grantee agreed to hold title for his benefit. 
Bass v. Bass, 171. 

Agreement under which employer changed beneficiary in policy on his 
life to one employee upon understanding that such employee would pay out 
of proceeds mortgage on another employee's house, held par01 trust not 
coming within statute. Cuthrell v. Greene, 475. 

FRAUDULENT CONVEYASCES. 
5 9. Pleadings. 

In  order to state a cause of action to set aside a contract as  a fraud 
upon  creditor^, the complaint must allege the facts and circumstances con- 
stituting the fraud, and a mere allegation of fraud is insuEcient. Daois u. 
Whitekurst. 226. 



890 ANALYTICAL INDEX. [229 

GAMING. 

§ 8. Competency of Evidence i n  Prosecution for  Gaming. 

I n  a prosecution under G.S. 14-304, it is  competent: for witnesses who 
have examined and studied the machines in question to testify as  to their 
physical description and operation, and that they could be reconverted into 
coin operated slot machines with a few physical changes requiring only a 
few minutes to make. S. v. Dauis, 552. 

5 9. Sufficiency of Evidence i n  m s e & t i o n s  for Gaming. 
It was admitted that the machines in question were owned by one de- 

fendant and rented by him to the other defendants. The State introduced 
testimony of an officer, who had examined and studied the machines, that  
from his observation they could be converted, or reconverted, to coin slot 
operated machines by simple mechanical changes. Held: The evidence was 
sufficient to overrule defendants' demurrer, and the fact that  the witness 
failed to complete a demonstration of the conversion of such a machine 
because,of lack of soldering tools, does not amount to a failure of the 
State's evidence upon the critical issue. S. v. Davis, 552. 

5 2. Property Subject t o  Garnishment. 
Where it  does not appear that a nonresident has been brought into this 

State by, or after waiver of, extradition, personal property brought into 
the State by such nonresident is subject to attachment or garnishment. 
White u. Ordille, 490. 

Where a nonresident has filed a cash recognizance, his right to the return 
of the money upon compliance with the conditions of the recognizance is an 
intangible property right which is  subject to garnishment although the 
money may not be taken out of the hands of the magistrate prior to the 
satisfaction of the conditions of the recognizance, and upon appearance of 
defendant a t  the preliminary hearing in compliance with the recognizance 
the entire amount is subject to the lien of the garnishment, and the magis- 
trate properly requires an additional recognizance upon binding the defend- 
ant  over to the Superior Court for trial. Ibid. 

GRAND JURY. 

§ 1. Qualification a n d  Selection of Grand Jurors. 
Rejection of prospective jurors for want of good moral character and 

sufficient intelligence is available to the County Commissioners as  a 
general objection only when the jury list is being prepared, G.S. 9-1, and 
not after the names are  in the box, G.S. 9-2, G.S. 9-7. S. v. Speller, 67. 

The law permits no distinction in the selection of prospecti~e jurors 
from names rightly in the jury box. Ibid. 

hTew trial awarded for systematic exclusion of Negroes from grand jury 
that  returned indictment against defendant. Ibid. 

HABEAS CORPUS. 

§ 2. To Obtain Freedom from Unlawful Restraint. 
Habeas corpus is inappropriate to test the validity of a trial which 

resulted in conviction and final judgment against petitioner, both by rea- 
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HABEAS CORPUS-Continued. 

son of established procedure and also by statute. G.S. 17-4. I n  r e  
Taulor, 297. 

§ 3. To Obtain Custody of Minor Children. 
Habeas corpus to determine the right to the custody of a child applies 

only when the issue arises between husband and wife who are living in a 
state of separation without being divorced. G.S. 17-39. Robbins v. Rob- 
bins, 430; Phipps v. Vannoy, 629. 

And order in habeas c o ~ p u s  does not oust jurisdiction of Superior Court 
to hear motion in subsequent divorce action, Robbins v. Robbins, 430; but 
jurisdiction in habeas corpus is ousted immediately upon filing complaint 
in divorce action. Phipps v. T7annoy, 629. 

Habeas corpus does not lie to determine custody as  between father and 
parents of deceased wife. Pl~ipps v. Valznoy, 629. 

§ 8. Appeal and  Review. 
Petition for certiorari to reriew judgment on return of writ of habeas 

corpus issued in petitioner's endearor to collaterally attack a final judg- 
ment of conviction, will be dismissed. I n  re  Taylor, 297. 

Where habeas corpus is issued on the ground that the punishment im- 
posed was in excess of that permitted by law, and it appears that  the 
punishment imposed was within the statutory limits. petition for certiorari 
for review of the judgment on the return of the writ of habeas corpus will 
be dismissed, since review could avail petitioner naught. In  re Mc- 
Knight, 303. 

HIGHWAYS. 

5 Nature and Grounds of Remedy t o  Establish Cartway. 
Petitioner is entitled to the establishment of a cartway across the lands 

of another only if petitioner's land is not adjacent to a public road and 
has no adequate and proper means of ingress and egress to the highway, 
and he is  not entitled to the relief if he has such means arailable to him 
a t  the time. G.S. 136-69. Garris v. Byrd, 343. 

G. S. 136-68 and G.S. 136-69, relating to the establishment of cartways for 
ingress and egress to a high\Tag over intervening lands, are in derogation 
of common law and must be strictly construed. Brown v. Glass, 657. 

Petitioners are  not entitled to the establishment of a cartmay over the 
intervening lands of another for  the purpose of egress to the highway for 
a home they propose to construct on their adjoining land, since such use 
does not come within those enumerated in the statute. Ibid. 

3 16. Proceedings to  Establish Cartway. 
The trial court found that petitioner had adequate ingress and egress to 

a public highway by permissive use of a private road across the lands of 
respondent, and then found that  such permissive use was not sufficient 
and that  petitioner is entitled to the establishment of a cartway o'er the 
lands of respondent. Held: The conflicting findings of the court make i t  
advisable to vacate the judgment and remand the cause. Garris v. Byrd, 343. 

Upon judgment establishing petitioner's right to a cartway over private 
lands, the laying off of a cartmay and the adjudication of damages a r e  
matters for the jury of viey, subject to reriew by the court. G.S. 136-69. 
mid. 
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HOMICIDE. 
8 11. Self-Defense. 

The right of self-defense is  not available to  one who invites another to 
engage in a fight, unless he first abandons and withdraws from the fight 
and gives notice to his adversary that  he has done so. S. v. Church, 718. 

§ 16. Presumptions and Burden of Proof. 
The killing of a human being with a deadly weapon must be intentional 

in order to raise the presumptions that the killing was unlawful and that 
it  was done with malice. 8. v. XchTeill, 377; S. v. Phillips, 538. 

Where, in a prosecution for first degree murder, defendant does not 
admit the killing nor take the witness stand. the burden is upon the State 
to  establish each element of the offense beyond a reasonable doubt, which 
it may do by establishing an intentional killing with a deadly weapon with 
further evidence that the killing was premeditated and deliberate. 8. u. 
Creech, 662. 

Defendant is presumed sane with burden on him to prove mental irrespon- 
sibility due to drunkenness to the satisfaction OL the jury when relied on by 
him. Ibid.  

17. Relevancy and Competency of Evidence in General. 
In  a prosecution for  uxoricide, evidence that defendant had been twice 

married and twice divorced before his marriage to deceased, is irrelevant 
to the issue and incompetent, but its admission in the present case, where 
defendant was tried by a jury selected from the county where he had lived 
from boyhood and nrhich doubless knew defeadant's entire career, is lzeld 
a harmless inadvertence. S. v. Creech, 662. 

§ 20. Evidence of Motive and Malice. 
In  a prosecution for uxoricide, eridence of defendant's conduct toward 

wife during period of entire marriage, disclosing cruelty, mistreatment, 
quarrels, etc., during times of defendant's periodic drunkenness, held com- 
petent to  show malice o r  a settled feeling of ill-will; and while evidence 
of his kind treatment of her during periods of sobriety is competent to 
rebut the eridence of ill-will, the exclusion of testimony on cross-examination 
of one witness as  to his kind treatment of wife on one occasion will not be 
held for '  reversible error when his considerate treatment of her during 
such periods is testified to by witness for both sides and matter is not really 
disputed. S. v. Grecch, 662. 

§ 25. Sufficiency of Evidence and Nonsuit. 
The testimony of the State's witnesses placing defendant a t  the scene 

a t  the time of the shooting and permitting the reasonable inference that 
defendant, pursuant to a family altercation, fired the shot which killed 
deceased, though contradicted by defendant's evidence, is held sufficient to  
overrule defendant's motion to nonsuit. 8. v. Bagley,  723. 

§ 27b. Charge on Presumptions and Burden of Proof. 
A charge that where an intentional killing is admitted or established 

the law presumes that it  was unlawful and that it  was done with malice, 
will not be held for prejudicial error in failing to stipulate that  the pre- 
sumption arises only where the killing is of a human being with a deadly 
weapon, when all the e~idence establishes that deceased was killed with a 
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deadly weapon by defendant, and the only question arising on defendant's 
evidence is  whether the gun was intentionally or accidentally fired. S. v. 
Franklin, 336. 

The failure of the court, in a single instance, to  charge that the killing 
with a deadly weapon must be intentional in order to  raise the presump- 
tion of malice will not be held for  reversible error when in other portions 
of the charge the rule is correctly stated and the Eapsus lingurn is corrected 
by the court before concluding the instructions. S. v. Creech, 662. 

Where there is no evidence that defendant intentionally killed deceased, 
a charge on the presumptions arising from a n  intentional killing with a 
deadly weapo;~ and upon the burden resting upon defendant to  rebut such 
presumptions, will be held prejudicial error as  tending to confuse the jury. 
S. v. Phillips, 538. 

9 27f. Charge o n  Defenses. 

The failure of the charge to include a threatened assault a s  well as an 
actual one a s  sufficient legal provocation to reduce murder in the second 
degree to manslaughter will not be held for prejudicial error when defend- 
ant's testimony is to the effect that an actual assault was being made upon 
him a t  the time, which the jury found was sufficient provocation to reduce 
the charge of murder in the second degree to manslaughter. S. v. Prank- 
Tin, 336. 

A charge that  if the accused Billed the deceased in the heat of passion 
caused by the assault and not from premeditation and deliberation, and 
not from malice, accused n-onld not be guilty of more than manslaughter 
and would not be guilty of murder in the second degree, will not be held 
for  prejudicial error as  denying the defendant his right of self-defense 
when immediately following such charge the rourt gives proper and com- 
prehensive instructions on defendant's plea of self-defense. Ibid. 

Where all the evidence tends to show that defendant, after the inception 
of difficulty, sought out his feme companion and attempted to use her as  a 
shield in his gun fight with his victim, and there is no evidence that his 
adversary had any animosity towards his companion, the refusal of the 
court to give special instructions requested as  to the right to kill in defense 
of another, is without error, since the principle is not presented by the 
evidence. AS'. v. Correll, 640. 

Ordinarily, a charge on the- question of self-defense which is predicted 
solely upon a murderous assault. is erroneous, since a defendant has the 
right to defend himself or a member of his family against a non-felonious 
assault and to fight in defense of himself or a member of his family if he has 
reasonable grounds to  believe that  he or a member of his family is about 
to be killed or receive great bodily harm. 8. v. Church, 718. 

But where evidence shows defendant was aggressor immediately prior to 
fatal  shooting, error in charge on this point is harmless. Ibid. 

27h. ~ n k r u c t i o n s  on  Less Degree of Crime. 

Evidence for  the State which tends to show that defendant had beaten 
his wife on many previous occasions, and that on the occasion in question 
he had been drinking and brutally beat her with a poker or other instru- 
ment, and that death ensued from the injuries thus inflicted, i s  held to 
require the submission to the jury of the question of defendant's guilt of 
manslaughter, since the evidence is susceptible to the interpretation that 
the killing was not intentional. S. 1;. Xcil'eill. 377. 
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HUSBAND AND WIFE. 

§ 4. Marital Rights Privileges and Disabilities in  General. 

Where the husband in his divorce action alleges that he had notified his 
wife that  he would no longer live with her as  husband and wife, he may 
not assert the fictional unity of persons for the purpose of maintaining 
that  his domicile was the domicile of his wife and children. Coble v. 
C o b b ,  81. 

§ 6. Wife's Separate Estate. 

Where the husband pays the purchase price and has conveyance of 
land made to his wife, her agreement to hold title for the benefit of them 
both does not affect her separate estate, and i t  is not required that the 
agreement be executed in the manner set forth in G.S. 52-12. Bass 2;. 

Bass,  171. 

§ 12a. Transactions Between Husband and Wife in  General. 

Where the husband pays the purchase price of land and has conveyance 
made to his wife, the law will presume a gift of the land to the wife, but 
the presumption is subject to rebuttal by clear, strong and conrincing 
proof. Bass w. Bass,  171. 

Where the jury finds that a release signed by the wife in fa ror  of the  
husband was procured by fraud, the husband's contention that the fact 
that the acknomledgment of the release taken in conformity with G.S. 52-12, 
precludes attack of the release for want of consideration, is  untenable, 
since in such illstance there is no contract to which the privisions of the 
statute could apply. Garrett 2;. Garrett, 290. 

5 1%. Conveyances Between Husband and Wife. 
A husband may convey to his wife any right, title or interest in reaI 

estate which he possesses. Henley v. Perry, 15. 
Demurrer is properly sustained to a cause of action based on allegations 

that plaintiff conveyed to his wife certain lands pursuant to an agreement 
that she would hold the property for the benefit of both, since a grantor 
may not engraft a parol trust in his favor on his deed absolute in form. Boss 
2;. Bass,  171. 

Wife may not engraft parol trust on her deed to husband absolute in 
form. McCullen w. Durham, 418. 

Certification b r  the officer taking the acknomledgment of the wife that 
the deed is  not unreasonable or injurious to her is essential to the validity 
of her conveyance of her property to her husband, whether directly or by 
indirection by conveyance to a third person who reconveys to the husband. 
HoCullerz 2;. Durham, 415. 

The fact that deed executed by husband and mife to a third person con- 
reying her separate property failed to contain certificate that  the deed 
is  not unreasonable and injurious to her, and that such third person shortly 
thereafter reconveyed to the husband, is alone insufficient to inralidate the 
transaction, i t  being necessary that  there be allegation and proof that  the 
transaction was for the purpose of conreying the wife's land to the hus- 
band by ilidirectioli in order for G.S. 52-12 to apply and raise the i s  ue a s  
to the invalidity of the transaction on this ground. I b i d .  

3 14. Creation of Estates by Entireties. 
Where the premises and granting clause in a deed is to a l~erson named 

"and mife" the deed conveys an estate by entireties notwithstanding the 
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fact  that  the name of the wife nowhere appears therein, since the descrip- 
tion is sufficintly definite to permit evidence of identity aliunde, estab- 
lished in this case by stipulation of the parties. Byrd v. Pattersoffl, 156. 

A deed to husband and wife conveys an estate by entireties notwithstand- 
ing the deed fails to characterize the estate conveyed. Ibid. 

Where the premises and granting clause of a deed is to a man and his 
wife, the fact that the habendurn and warranty clauses fail to designate 
t h e  wife does not affect the nature of the estate conveyed, since the grant- 
ing clause prevails where there is any repugnancy between i t  and preced- 
ing or succeeding recitals. Ibid. 

INDEMNITY. 

§ 1. Nature and Requisites of Right  of Action. 
Commission merchant not entitled to indemnity against his seller for 

penalty under Emergency Price Control Act. Bledsoe v. Lumber Co., 128. 

9 2c. Matters Secured. 
Plaintiff coach company authorized defendant coach company to operate 

under its franchise with proviso that defendant shonld indemnify and save 
harmless the plaintiff from any and all loss or damage occasioned by the 
operation of motor vehicles of the defendant. Held: The indemnity agree- 
ment does not cover attorney's fees and expenses expended by plaintiff in 
aiding in the defense of suits arising out of an accident in the operation 
of defendant's bus over the franchise route, i t  not being alleged that  plain- 
tiff was called upon or required to defend or that  defendant failed to pay 
a l l  damages and costs growing out of the suits. Coach Go. v. Coach Co., 534. 

9 4. Rights and Remedies of Person Indemnified. 
In  suit by indemnitor against indemnitee for negligence, indemnitee can- 

not bring in third parties and set up possible liability to them as defense. 
Fleming v. Light Co., 397. 

INDICTMENT. 

§ 13. Grounds for  Quashal of Indictment. 
Systematic exclusion of Negroes from grand jury is valid ground for 

quashal of indictment return by it  against Negro. S. v. Speller, 67. 

§ 14. Effect of Quashal of Indictment. 
Upon quashal of an indictment because returned by an improperly se- 

lected grand jury, defendant is not entitled to his discharge, but should 
be held for action by a duly constituted grand jury. S. v. Speller, 67. 

&$ 11. Damages Recoverable by Infants  i n  Actions fo r  Negligent Injury. 

Where, in an action by a minor to recover for negligent injury, brought 
by his father as  next friend, the pleadings and theory of trial seek recovery 
by plaintiff. a s  elements of damage, medical expenses and loss of earnings 
during plaintiff's minority, the father waives his right to recover and would 
be estopped from thereafter maintaining a n  action therefor even though 
the father is not a party of record, and therefore the failure of the court 
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to exclude these items a s  elements of damages will not be held for error 
on defendant's exception taken after verdict. Pascal v. Transit Co., 435. 

13. Actions Against Infants-Service of Process and Notice. 
Defendant guardian's exception that judgment was rendered against his 

minor ward before sufficient time had elapsed after notice as  prescribed 
by G.S. 1-65, held not supported by the record. Garner G. Phillips, 160. 

INJUNCTIOXS. 

8 4d. Subjects of Injunctive Relief-Nuisances. 
Persons having no title or interest in certain property may not enjoin a 

municipality from using such property for a recognized municipal purpose 
on the ground that such use would constitute a nuisance, since the munici- 
pality has the power of eminent domain and relief for any depreciation in 
value of plaintiff's contiguous property would be by action for damages 
and not injunction. Xcleod d. Wrightsville Rcach, 621. 

5 4f. Subjects of Injunctive Relief-Enjoining Institution or  Prosecution 
of Civil Action. 

Ordinarily injunction will not lie to enjoin the Superior Court of another 
county from proceeding in an action duly constituted and pending before it. 
Davis v. Whitehurst, 226. 

8 4i. Subjects of Injunctive Relief-Franchises. 
A carrier may not maintain a suit for a mandatory injunction directing 

the Utilities Commission to expunge from its records orders amending the 
franchise of a competing carrier on the ground that such orders mere 
entirely beyond the power and jurisdiction of the Commission, since if 
the orders were void they did not change the status quo and no mandatory 
writ to wipe them from the docket is necessary. Greyhound Gorp v. 
Utilities Corn., 31. 

The exercise by a competing carrier af rights granted it  by the Utilities 
Commission by amendments to its franchise may not be enjoined by a 
carrier by suit against the Utilities Comnlission for a mandatory injunc- 
tion to expunge from its records the amendatory orders, but the exercise 
of such rights by the competing carrier must be challenged in a proper 
proceeding to which the competing carrier is a party and has an oppor- 
tunity to defend. Ibid.  

Plaintiffs instituted action against a competing carrier to restrain i t  
from exercising rights given it  by orders of the Utilities Con~mission amend- 
ing its franchise. The orders were entered in proce~dings to which plain- 
tiffs were parties. Held: Plaintiffs had adequate remedy for the protection 
of their rights by appeal, G.S. 62-19; G.S. 62-20, and judgment sustaining 
defendant's demurrer in the independent action was proper. Greyhound 
Corp. v. Tratzsportation Co., 31. 

INSURANCE. 

8 13a. Construction of Policies in  General. 
If a policy of insurance prepared by insurer is reasonably susceptible to 

two interpretations, the one imposing liability, the other excluding it, the 
former is to be adopted and the latter rejected. Electric Co. .2;. Ins. Co., 515. 
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§ 13e. Construction and  Operation of Policy i n  General--Conditions. 
A condition avoiding liability on a policy for matters relating to conduct of 

insured subsequent to the happening of the event upon which liability at- 
taches, is  a t  most a condition subsequent, regardless of the fact that  the policy 
designates it  a condition precedent. Y a c C l u r e  v. Ins .  Go., 305. 

§ 1Ba. Construction and  Operation of F i r e  Polic3--in General. 
The provisions of the standard form of fire insurance policy are  valid, 

and the rights and liabilities of both insurer and insured must be deter- 
mined in accordance with its terms. Ziberlin v. Ins.  Go., 567. 

$j 24a. Notice and Proof of Loss and Waiver. 
In  order for denial of liability to dispense with the provision of the 

policy requiring the filing of proof of loss within a specified time, it  must 
appear that  such denial was made on other grounds within the  time limited 
for filing of proof of loss. Ziberlin u. Ins.  Co., 567. 

At the time of the issuance of the policy, .knowledge of the local agent is 
ordinarily imputable to insurer, but after the policy has been issued and 
loss has occurred, the local agent has no authority to waive provisions or 
conditions in the policy contrary to the express limitation on his authority 
contained therein. Ib id .  

Insurer is  ordinarily bound by waiver or extension of time for  filing 
proof of loss based upon the acts of its officer or adjuster, but is not so 
bound by unauthorized acts of its local agent. Ib id .  

The allegations of the complaint disclose that af ter  the occurrence of loss, 
insurer's local agent advised insured to defer filing formal claim until such 
time a s  materials could be obtained for repairs, and that insured failed 
to  file proof of loss within the time specified in the policy and did not in- 
stitute action on the policy until after the expiration of the time limited 
therein. There was no denial of liability by insurer on other grounds within 
the time limited for filing proof of loss. Held:  Insurer's demurrer should 
have been sustained. Ibid.  

§ 27. Effective Date of Life Policy-Payment of F i r s t  Premium. 

The life policy in suit provided that i t  should not be effective until the 
first premium was paid and that no agent had authority to  deliver the 
policy contrary to the provisions thereof. Insurer's agent delivered the 
policy and countersigned receipt for advance payment of part of the first 
premium. Held:  Gpon conflicting evidence as  to whether there was con- 
ditional delivery for the purpose of inspection or an absolute delivery upon 
applicant's promise to pay the balance of the first premium, the issue 
should be submitted to the jury, and it  is error for the court to direct a 
verdict against insurer. Stallings v. Ine. Co., 529. 

While the acts of a life insurance agent which render him liable for  the 
balance due on the first premium on a policy delivered by him may not 
inure to the benefit of the applicant or beneficiary, a letter by insurer to  
the agent inquiring whether the applicant had given a note for the balance 
of the first annual premium may be competent upon the question of the 
agent's authority to deliver the policy upon the applicant's promise to pay 
the balance of the first annual premium. Ibid.  

29-229 
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§ 37. Actions on  Life Policies. 
Where plaintiff beneficiary establishes a prima facie case in an action 

on a policy of life insurance, insurer's evidence that the indebtedness for 
money borrowed by insured equalled or exceeded the cash surrender value 
of the policy and that  i t  had exercised the right to cancel the policy, vested 
in i t  by the terms of the loan agreement, and had so notified insured, 
relates to matters in defense upon which insurer has the burden of proof, 
and nonsuit thereon is error. Barnes v. Trust Co., 409. 

§ 43b. Construction of Liability Policies a s  to  Persons Covered. 

When the policy provides coverage while the car insured is being driven 
with insured's permission by another in the prosecution of insured's busi- 
ness, such driver stands in the same relation to the injured person as  the 
named insured in regard to liability on the policy. XacClure v. Ins. Co., 305. 

§ 43c. Construction of Collision Policy as  t o  Risks Covered. 

A policy insuring specified goods while in transit "against loss or dam- 
age directly caused by . . . collision of the conveyance on which the goods 
are  carried . . . derailment, overturning of trucks or collapse of bridges," 
i s  held to cover damage to the topmost articles on the load protruding 
above the top of the truck resulting when the articles collided with an over- 
head concrete bridge under which the truck was driven. Electric Co. v. Ins. 
Co., 518. 

Where a policy insures against loss or damage to a cargo of goods while 
in  transit, the enumeration of the methods by which loss or damage usually 
occurs will not be construed as  a limitation of liability when such construc- 
tion is contrary to the mutual intent of the parties as  gathered from the 
language of the instrument a s  a whole. Ibid. 

9 44c. Liability and  Collision Insurance-Notice of Accident. 

Where it  appears that insured's agent gave insurer notice of the acci- 
dent shortly after i t  occurred, and that insurer investigated the accident, 
knew of the institution of action against insured, and employed counsel 
to defend that  suit, the defense that insurer had not been notified of the 
accident in the manner stipulated in the policy is not available. MacClure 
w. (7asualty Cfo., 305. 

8 44d. Cooperation of Insured i n  Preparing and Prosecuting Defense 
t o  Action on  Policy by Third Person. 

Provision in a liability policy for co-operation by insured in preparing 
and prosecuting the defense to an action by the injured party is material, 
and substantial breach of this provision by insured would defeat recovery 
on the policy. MacClure v. Casualty Co., 305. 

After notice to  the insurer of the accident, non-co-operation by insured 
in the preparation and prosecution of the defense to an action instituted 
by the injured party against insured, constitutes an affirmative defense to 
liability on the policy, regardless of whether the policy designates the co- 
operation clause a condition precedent, since such matters relate to conduct 
of insured subsequent to the accident maturing the liability. Ibid. 

Breach of the co-operation clause in the policy of liability insurance 
must result in detriment to  insured in performance of its obligation to de- 
fend an action instituted by the injured person against insured in order 
to constitute a defense to liability on policy. Ibid. 
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8 50. ilctions on Liability and Collision Policies. 
Execution on judgment obtained against insured by the party injured in 

an accident mas returned nulla bona, and the person injured instituted 
this action against insurer on a policy of liability insurance. Held: Non- 
suit on insurer's evidence of breach of the co-operation clause by insured 
was error, since such breach constitutes an affirmative defense with the 
burden of proof thereon upon insurer. MacCZure v.  Ins. Co., 305. 

JUDGMENTS. 

§ 1. Nature and Essentials of Consent Judgments. 
Consent of the parties is prerequisite to the power of the court to sign 

a consent judgment, and if such consent does not exist a t  the time the 
court sanctions or approres the agreement, the judgment is void. Ledford 
v. Ledford, 373. 

§ 4. Attack and Setting Aside Consent Judgments. 
A consent judgment cannot be modified or set aside without the consent 

of the parties except by independent action based on fraud or mistake, 
and persons not parties to a consent judgment may not move to vacate it. 
Davis v. Whitehurst, 226. 

The law will presume that  a consent judgment duly entered of record 
is regular and that . the attorney who signed it  acted in good faith under 
authority from his client. Ledford v. Ledford, 373. 

A consent judgment cannot be modified or set aside without the consent 
of the parties except for fraud or mutual mistake, or actual absence of consent. 
Ibid. 

The proper procedure to attack a consent judgment on the ground of 
want of consent a t  the time it  was entered is by motion in the cause. Ibid. 

The question presented by a motion to set aside a consent judgment on 
the ground that movent did not consent thereto a t  the time i t  was entered 
is for the determination of the court, and the court is the sole judge of 
the weight and credibility of the evidence, and his findings a re  conclusive 
and not reviewable. when supported by the evidence. Ibid. 

Inadequacy of the consideration for the signing of a consent judgment 
is alone insufficient to overthrow the consent judgment on the ground of 
fraud or mutual mistake. 

8 22b. Lien of J u d g m e n t L a t e r  Acquired Property. 

A duly docketed judgment constitutes a lien on realty of the judgment 
debtor acquired by him within ten years from the date of the rendition 
of the judgment, G.S. 1-234, and the court erroneously sets aside the ver- 
dict of the jury that the lien of the judgment attached to lands acquired 
by the judgment debtor within ten years when the wife of the deceased 
judgment debtor is  unable to show that he acquired such lands a s  trustee 
for  her benefit. McCullen v. Durhwnz, 418. 

8 23. Life of Lien of Judgment. 

Lien of judgment, except lien of judgment upon a homestead duly al- 
lotted, expires a t  end of ten years from date of rendition. McCullen v. 
Durham, 418. 
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§ 24. Part ies  Who May Attack. 

Since sale under execution can convey only the right, title and interest 
of the judgment debtor, title or interest in the property asserted by third 
persons is insufficient to entitle them to move to vacate the judgment. Davis 
v. Whitehurst, 226. 

9 25. Validity of Judgments and  Procedure t o  Attack. 

Where the court acquires jurisdiction of the parties and subject matter 
of an action its judgment cannot be treated a s  a nullity. Bass v. Moore, 211. 

The remedy to attack a judgment for intrinsic fraud is by motion in 
the cause. Ibid. 

A party is not entitled to judgment on the pleadings setting aside a former 
judgment when the attack of the judgment is for intrinfiic fraud by inde- 
pendent action. Ibid. 

9 27a. Attack of, and Setting Aside Default Judgments. 

The Judge of a Superior Court has concurrent jurisdictiou with the 
Clerk of the Court to enter judgments by default, G.S. 1-211; G.S. 1-212, 
and to vacate such judgments, and the jurisdiction of the Judge on motion 
to set aside a default judgment entered by the Clerk is original as  well 
a s  appellate. Bloodu v. Howell. 198. 

The Clerk entered a default judgment in an action in ejectment for 
failure of defendants to file bond required by statute, G.S. 1-111; G.S. 1-211 
( 4 ) .  Defendants' motion to vacate the default judgment upon tender of 
bond, was denied by the Clerk, and defendants appealed. Held: Dismissal 
of the appeal for failure of defendants to perfect same in the manner pre- 
scribed by G.S. 1-2'72; G.S. 1-273; G.S. 1-274, was error, since these statutes 
a re  inapplicable to orders or judgments entered pursuant to G.S. 1-211, and 
G.S. 1-212. Ibid. 

§ 27e. Attack of Judgments for  F'raud. 

Judgment was entered in an action by a widow, vacating certain deeds 
which had been executed to destroy the estate by entirety in lands thereto- 
fore held by herself and husband and declaring that the husband's devisees 
took no interest in the land. Attack of the judgment on the ground that 
the infant contingent remaindermen were represented by a guardian ad 
litem who was a creditor of the widow, that  he failed to assert valid de- 
fenses to the action existing in their favor, and that the widow there- 
after mortgaged the lands to him to secure her debt to him, is an attack 
of the judgment for intrinsic fraud. Bass v. Voore, 211. 

§ 27h. Contention ~ h &  Motion t o  Vacate Void Order Would Not Lie 
Because Order Had Been Carried into Effect. 

MThile injunction will not lie to restrain an act which has already been 
accomplished, this principle is inapplicable to a motion to set aside a void 
order under which plaintiff has obtained custody of the children of the 
marriage. Cob7e v. C'oblr, 81. 

§ 30. Matters Concluded by Judgment. 
Where plaintiffs, in an action to restrain foreclosure under the power 

contained in a deed of trust, give notice of appeal from successive judg- 
ments entered upon the hearing of successive temporary restraining orders, 
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but failed to perfect appeal therefrom, the matters therein adjudicated may 
not be again presented by appeal from judgment confirming sale of the p r o p  
erty by the con~missioner appointed by the court. Gillccy v. Blanton, 792. 

JURY. 

5 8. Selection of Jurors, J u r y  Rolls and Boxes. 
Mandate of Supreme Court of United States held not to  adjudicate that  

State statutes on the subject of selection of jurors a re  invalid, but new 
trial is awarded for  errors in administrative procedure. S. v. Brwmon, 37. 

Want of good moral character and sufficient intelligence is available to 
county commissioners as  objection only when jury list is being prepared and 
not after names a re  in the box. 8. v. Speller, 67. 

5 9. Special Venires. 
Motion for special venire is addressed to sound discretion of trial court. 

5'. G. Strickland. 201. 

LANDLORD AND TENAST. 

5 11. Liability fo r  Injuries t o  Third Persons. 
Evidence tending to show that  lessee was under duty t o  maintain and 

repair the leased equipment, that it  was in good condition when turned 
over to  him by the former lessee. and that  the lessor reserved no right 
to control the operation of the leased premises, justifies nonsuit as  t o  the 
lessor in an action by a patron injured by alleged defective condition of 
the equipment some eleven months after the lessee had taken over control 
and operation of the property. Rogers 21. Oil  Gorp., 241. 

5 7. Sufficiency of Evidence and Nonsuit. 
Tire-tracks, similarity of paint, etc., tending to show defendant's car was 

used in larceny, with foot-tracks of defendant found where car broke down in 
asportation, held sufficient to be submitted to jury on charge of larceny. 
S. v. Frye, 581. 

LIBlITATION OF ACTIONS. 

5 6d. Accrual of Cause of Scti0n-~4ctions on  Bills and  Notes. 
Where bonds or  notes secured by mortgage or deed of trnst are uncon- 

ditional on their face and do not contain the acceleration clause set forth 
in the mortgage or deed of trust, the institution of foreclosure proceedings 
does not adrance the maturity dates of the notes so a s  to  affect the run- 
ning of the statute or limitations against an action on the bonds or notes. 
Sanders G. Hamilton, 43. 

MALICIOUS PROSECUTION. 

l a .  Nature and  Essentials of Right of Action in General. 
To make out a case of malicious prosecution it  is necessary that the 

plaintiff show ( 1 )  malice; ( 2 )  want of probable cause; and (3 )  favorable 
termination of the proceeding upon which the action is based. Taylor v. 
Hodge, 558. 
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MALICIOUS PROSECCTIOS-Cot? timed. 

9 3. Probable Cause. 

A police officer acts with probable cause in making an arrest if the 
apparent facts are such as to lead a discreet and prudent person to believe 
that  a criminal offense had been committed by the party charged, even 
though subsequently i t  be shown that the person arrested and prosecuted 
was not guilty of the offense. Perry v. Hurdle, 211. 

Want of probable cause is mixed question of lam and fact. Taylor v. 
Hodge, 658. 

The fact that  the recorder has found probable cause for the purpose of 
binding plaintiff over for trial in the Superior Court upon the charge, does 
not conclude plaintiff in an action for malicious prosecution when a nol. 
pros. has been taken in the Superior Court. Ibid. 

8 4. Malice. 
In  an action for malicious prosecution, constructive malice may be in- 

ferred from want of probable cause. Taylor v. Hodge, 558. 

9 5. Termination of Prosecution. 

A nol7e prosequi with leave upon failure of the jury to agree upon a 
verdict is a final determination of a criminal action for the purpose of an 
action for malicious prosecution. Perry v. Hzirdle, 216. 

A nolle prosequi is a sufficient termination of a criminal action to support 
a n  action for malicious prosecution. Taylor v. Hodge, 658. 

9 8. Burden of Proof. 
In  an action for malicious prosecution the burden is upon plaintiff to 

show termination of the criminal action in his favor and also that it had 
been instituted without probable cause and was prompted by malice, either 
actual or constructire. by a showing that the arresting officers acted with- 
out reasonable grounds to beliere him guilty of an offense. Perry v. 
Hurdle, 216. 

5 10. Spfficienc~ of Evidence and  n'onsuit. 

A holding by the trial court that the warrant on which plaintiff was 
arrested is void, to which ruling no exception was taken, and that there- 
fore plaintiff has no cause of action for malicious prosecution, is tanta- 
mount to a dismissal of that cause of action and such ruling is not subject 
to review on appeal. Pridgen v. Cowh Go., 46. 

Evidence held to show that officers had probable cause for arresting plain- 
tiff, and nonsuit in action for malicious prosecution was proper. Perry v. 
Hurdle, 216. 

The evidence tended to show that. incident to a controversy between 
them, plaintiff refused to surrender possession of defendant's saw until 
defendant returned plaintiff's brace and bit, and that on the following day 
defendant swore ont a warrant charging plaintiff with larceny of the saw. 
Held: The question of want of probable cause is for the determination of 
the jury upon the basis of ~ h e t h e r  a man of ordinary prudence and intelli- 
gence under the circumstances would have known that  the charge of larceny 
had no r~asonahle foundation. Taylor 5 .  Hodge, 658. 
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MANDAMUS. 
§ 2a. Ministerial Duty. 

Where a petition which meets all  of the requirements of G.S. 163-1, is aptly 
filed, i t  is  the statutory duty of the State Board of Elections to  cause the 
names of the nominees of such new political party to be printed on the 
official ballot, and mandamus will lie to compel the performance of such 
duty. Xtates' Rights  Democratic Partg u. Board of Elections, 179. 

MASTER AND SERVANT. 

§ 25a. Construction and  Operation of Federal Employers' Liability Act. 

Under the construction of the Federal Employers' Liability Act by the 
Federal Courts, the employer is not an insurer of the safety of his em- 
ployees, nor does the Act subject railroads to  that  degree of liability im- 
posed by a workmen's compensation law, but the basis of liability under 
the Act is negligence on the part of the employer which constitutes in whole 
or in part the cause of the jury. Hill v. R.  R., 236. 

§ 26. Federal Employers' Liability Act-Negligence of Carrier. 

Negligence of carrier is basis of recovery. Hil l  v. R. R., 236. 
A brakeman, in the performance of his duties in interstate commerce, 

was proceeding from the engine to the caboose when he was struck by a 
crosstie thrown by workmen from the slowly moving train. The workmen 
were throwing the crossties from the car in the customary way for un- 
loading them for use along the track. Held: The evidence fails to show 
any duty incumbent upon the workmen to anticipate the movements o r  
position of plaintiff a t  the time of the injury, or to  show negligent failure 
on their part to  perform a duty owed plaintiff which proximately caused 
the injury, and nonsuit was proper. Ibid. 

§ 27. Assumption of Risks Under Federal Employers' Liability Act. 

Since the amendment of 1939, the doctrine of assumption of risk is en- 
tirely immaterial in an action under the Federal Employers' Liability Act, 
and therefore the carrier's plea of assumption of risk a s  a plea in bar is 
properly stricken from the answer upon motion of plaintiff employee. d f e d -  
l i n  v. Powell, 323. 

The doctrine of assumption of risk, which constituted a defense under 
the Federal Employers' Liability Act except in cases where the negligence 
of the carrier consisted in the violation of some statute enacted for the 
safety of employees, 45 U. S. C. A. 54, was entirely abrogated by the 
amendment of 1939, 53 Stat., 1404, and since the amendment, assumption 
of risk in any guise or form is not available to the carrier as  a defense. Ibid. 

38. Employers Subject t o  Compensation Act. 

Evidence tending to show that the employer regularly employed three 
persons in his general mercantile business and that  for more than two 
months prior to the accident in suit he had employed two other persons a t  
stated weekly wages to deliver fertilizers by truck in the operation of his 
mercantile business, i s  held to support the finding of the Industrial Com- 
mission that the employer had fire or more persons regularly employed 
in his business and that  he was therefore subject to the Workmen's Com- 
pensation Bct. Hunter 1;. Peil-son, 356. 
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§ 39g. Employees Subject t o  Compensation Act-Casual Employees. 

The evidence tended to show that  the defendant operated a general 
mercantile business, which included the selling and delivery of commercial 
fertilizers, and that plaintiffs' intestates had been working for a period of 
more than two months a t  stated weekly wages in delivering the fertilizers 
by truck when they met with fatal accident arising out of and in the course 
of their employment. Held: Decedents were not casual employees, and 
further, the injury arose within the scope of the employer's regular busi- 
ness, and therefore they were' employees of defendant within the coverage 
of the Workmen's Compensation Act. Hunter u. Peirson, 356. 

§ 4Oa. Injuries Cornpensable Under S. C. Compensation Act i n  General. 
Ordinarily, heart disease is not an injury and death therefrom is not 

ordinarily compensable. West v. Department of Conservation, 232. 

5 40b. Whether Injury Results f rom "Accident." 

A game warden died of coronary occlusion shortly after h e  had arrested 
three persons for fishing without a license. There was no competent evi- 
dence before the Industrial Commission as to the nature, extent or effect on 
the officer of their resistance to arrest. Held: There was no evidence from 
which the Industrial Commission could have found that the death resulted 
from an "accident." West v. Department of Co?t$ervation, 232. 

5 40f. Occupational Diseases. 

Heart disease is not an occupational disease. G.S. 97-53. West v. De- 
partment of Conser@ation, 232. 

The provisions of the S. C. Workmen's Compensation Act relating to 
asbestosis and silicosis will be construed upon the basis that the remedies 
were provided with reference to the peculiar nature and incidents of these 
diseases. Young v. Whitehall Co., 360. 

The prorisions of the N. C. Workmen's Compensation Act relating to 
asbestosis and silicosis were designed to affect the following objects: (1) To 
prevent employment in occupations with attendant dust hazards of unaffected 
persons peculiarly susceptible to asbestosis or silicosis; ( 2 )  to secure com- 
pensation to those workers affected with the diseases whose principal need 
is compensation; and ( 3 )  to provide compulsory changes of occupations for 
those workmen affected by asbestosis or silicosis, whose primary need is 
removal to employments without dust hazards. Ibid.  

A worker suffering from asbestosis or silicosis is  disabled as  defined 
by G.S. 97-54, if he is by reason of the disease incapacitated "from per- 
forming normal labor in the last occupation in m-hich remuneratively em- 
ployed," and the distinction between this definition and the definition of 
incapacity from other diseases or injury, G.S. 97-2, is  highly significant in 
construing the provisions of the statute relating to asbestosis arid silicosis, 
and must have been made to prevent unjust and oppressive coilsequences 
which might arise from the indiscriminate compulsion of workers suffering 
from these diseases to transfer to other employments. Ibid. 

The provision of G.S. 97-61, for the compulsory change of occupation 
by a worker affected by asbestosis or silicosis to "empIoyment in  some 
other occupation" contemplates a transfer only when i t  appears to the 
Commission that  there is a reasonable basis for the conclusion that the 
employee possesses the actual or potential capacity of body and mind to 
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work with substantial regularity during the foreseeable future in  some 
gainful occupation free from the hazards of asbestosis or silicosis. Ib id .  

If  an employee is disabled by silicosis from performing normal labor 
in a n  occupation subject to the hazard of silica dust, such worker is  en- 
titled to ordinary compensation under the general provisions of the Work- 
men's Compensation Act unless the Industrial Commission further finds that  
there is a reasonable basis for the conclusion that  he shows the actual or 
potential capacity of body and mind to work with substantial regularity 
during the foreseeable future in another occupation free from this hazard, 
and findings as  to disablement and employability in other occupations is  
necessary for a proper determination by the Commission of the applicability 
of G.S. 97-61. Ibid. 

3 43. Notice and  Filing of Claim for Accident. 

The evidence tended to show that claim for compensatio~l was not filed 
within one year of the accidents, that defendant's superintendent, in re- 
sponse to messages from claimant, promised to come see claimant, but 
failed to do so, and that claimant's sister, on a visit to the superintendent, 
was referred to a clerk to ascertain whether the accident had been re- 
ported, but that the superintendent was gone when she returned to his 
office. Held: The evidence does not show any representation by defendant 
that  the accident had been reported, or any agreement, express o r  implied, 
that the bar of the statute would not be pleaded, and therefore defendant 
was not estopped from setting up  the defense of the bar of the statute, and 
t h e  finding of the Industrial Commission that the claim was barred is con- 
c lus i~e .  Jacobs v. Mfg. Co., 660. 

3 47. Jurisdiction of Industrial Commission and Exclusion of Other  
Remedies. 

Industrial Commission has exclusive jurisdiction to determine dispute 
a s  to charges for medical services rendered employee covered by Compen- 
sation Act, and physician may not maintain snit in Superior Court to re- 
cover therefor. TYorley v. Pipes, 465; Matroa v. Owen, 472. 

3 51. Proceedings Before Industrial Commission. 

A summary order of the Industrial Commission directing that  an em- 
ployee be removed from employment haying attendant hazards of silicosis, 
and stipulating that  the employee is entitled to conlpensation as  stipulated 
in G.S. 97-61, does not preclude the worker from contesting before the In- 
dustrial Commission the applicability of the statute to him, since such order 
is entered without notice or hearing. Young v. Whitehall Co., 360. 

3 53b (3). Recovery and Award-Medical Expenses. 
Compensation Act provides exclusive remedy for determination of dispute 

a s  to  fee for medical services to employee. TVorley v. Pipes, 465; Matros v. 
Owen, 472. 

3 55d. Review of Award of Industrial Commission. 

Where a material finding of fact of the Industrial Commission is not 
supported by evidence and other findings are  insufficient for a proper de- 
termination of the cause, the Superior Court properly sets aside the award 
and remands the cause to the Indnstrial Commission. Young v. White- 
Aall Go., 360. 
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The findings of fact of the Industrial Commission a re  conclusive on a p  
peal when supported by any competent evidence. Jacobs v. Mfg. Co., 660; 
West v. Department of Conservation, 232. 

9 60. Unemployment Compensation A c t R i g h t  t o  Unemployment 
Benefits 

The labor dispute which brought about a stoppage of work involved the 
maintenance of membership clause in the contract of employment and also 
a general increase in wages. Employee-claimants belonged to a grade or  
class of workers some of whom participated in and were directly interested 
i n  the controversy. Held: Employee-claimants a re  not entitled to unem- 
ployment compensation benefits, G.S. 96-14 ( d )  ( 2 ) ,  nor may they success- 
fully contend that, a s  they were not members of the union and did not 
participate in, or help finance the labor dispute, they should not be de- 
prived of unemployment compensation benefits, since the labor dispute also 
involved a general increase in wages from which they stood to benefit. 
Unemployment Compensation COWL v. Lunceford, 570. 

MONEY RECEIVED. 

§ 1. Nature and Essentials of Right  of Action. 
The drawee bank paid a check under a mistake of fact that the maker 

was its depositor having a large amount of money to his credit, whereas 
in fact the maker was another person of the same name without funds on 
deposit. The payee, a holder in due course, acted in good faith in taking, 
presenting, a n d  collecting the check and was without fault in causing or 
contributing to the drawee bank's mistake, and was without knowledge 
that  i ts  payment was made under a mistake. Held: The maker being in- 
solvent, the drawee bank is  not entitled to recover the amount from the 
payee upon the theory of unjust enrichment, but the bank mnst suffer the 
loss for  the same reasons that i t  would be liable if the signature to the 
check had been a forgery. Bank v. Marshburn, 104. 

MORTGAGES. 

9 30c (1). Right t o  Foreclose--Default in Payment  of Installment and 
Acceleration. 

An acceleration clause in a mortgage or  deed of trust securing bonds 
or  notes containing no such stipulation, operates on the secured bonds or 
notes to  the extent of rendering the debt due for  the purpose of foreclos- 
ing on default. S'anders v. Hamilton, 43. 

The cestui, upon default in the payment of one of a series of notes, 
instructed the trustee to foreclose. Purported sale was had but thereafter 
abandoned, and the cestui instructed the trustor to remain on the land, 
which he did. Held: This was an abandonment of the election to fore- 
close and restored the status quo ante in regard to the acceleration clause 
of the deed of trust. Ibid. 

9 30d. Part ies  to  Suit t o  Enjoin E70reclosure. 
In  a suit to restrain foreclosure under power of sale, plaintiffs' conten- 

tion that  the personal representative of one of the original mortgagors is a 
necessary party should be made in apt time, and plaintiffs will not be 



N. C.] ,4WSLYTICAL INDEX. 

allowed to wait until after sale and confirmation and present the matter 
upon appeal from judgment of confirmation. Gilkey v. Blanton, 792. 

§ 30i (2). Presumption of Satisfaction of Instrument  After F'ifteen 
Years. 

Where a deed of trust is executed subsequent to the effective date of 
Chap. 192, Public Laws of 1923, and the note thereby secured falls due 
more than fifteen years prior to plaintiffs' purchase of the property, and 
no affidavit is  filed or marginal entry is made on the record by the register 
of deeds as  required by the statute, plaintiffs a re  entitled to have the 
deed of trust removed in so f a r  as  i t  constitutes a cloud on their title. 
Thomas v. Myers. 234. 

§ 35c. Part ies  Who May Purchas-Cestuis. 
The evidence tended to show that the cestui instructed the trustee to 

foreclose the deed of trust and to have someone bid in the property for  
him. and that a t  the sale the person selected by the trustee did bid in the 
property for  the cestui. Held: An instruction to the effect that a s  a 
matter of law the bidder was an agent of the trustee and the sale voidable, 
is error, since a cestui is entitled to buy a t  the foreclosure sale in the 
absence of fraud or collusion, and therefore can do so through an agent. 
Graham ?j. Graham, 565. 

MUSICIPAL CORPORATIONS. 

§ 5. Municipal Powers in General. 
A municipal corporation has the powers prescribed by statute and those 

necessarily implied by law, and no other. G.S. 160-1. Green v. Kitchin, 450. 
The implied powers of a municipality a re  those which are  necessarily 

or fairly implied in o r  incident to the powers expressly granted, o r  essen- 
tial to the accomplishment of the purposes of the corporation. Ibid. 

A municipality has gorernmental powers as  an agency of the State and 
private or proprietary powers a s  a municipal corporation. Ibid. 

The courts will not interfere with the exercise of discretionary powers 
conferred on n~unicipal corporations for the public welfare unless their 
action is SO clearly unreasonable as  to amount to a n  oppressive and mani- 
fest abuse of discretion. Ibid. 

§ 7. Governmental Powers. 
The town of Weldon is given explicit authority both by its charter and 

by the geheral lam to appoint and employ police to maintain law and order 
within its borders. Green v. Kitchin, 450. 

And has implied power to provide special training for policeman. Ibid. 
Duty to maintain law and order within its boundaries is governmental 

function a s  agency of the State, in the performance of which it  exercises 
portion of State's delegated sovereignty. Ibid. 

1 0  Proceedings, Orders and  Resolutions of Governing Board. 
The action of the governing bqdy of a municipality in  authorizing an 

expenditure of funds for a necessary municipal expense sanctioned by 
statute will be deemed tantamount to a determination and declaration that 
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the expense is necessary in that particular municipality, and its action 
will not be held illegal on the ground that  the resolution authorizing the 
expense failed to declare that the proposed expenditure is necessary in 
the particular locality or made such declaration in  a defective manner. 
Green v. Kitchin, 450. 

§ 11 M b. Employees--Police Officers. 
I t  is a matter of common knowledge, of which the Supreme Court will 

take judicial notice, that a competent policeman must have special knowl- 
edge a s  to his duties and how they may be performed, which must be 
acquired either through experience or special training, and that the pro- 
ficiency of even a n  experienced officer can be enhanced by proper instruc- 
tion. C r e m  v. Kitchin, 450. 

1 . F o r m  and Requisites of Municipal Contracts; Rights of Par-  
ties Under Void Contract. 

Where a party has performed work for a municipality under a contract 
involving more than $1,000.00 which was let without advertisement a s  
required by G.S. 143-129, the contract is void and he may not recover 
thereon, but he is  entitled to recover on the principle of quantum nzemit 
the reasonable and just value for material and labor so furnished of which 
the town received the benefit. Hawkins v. Dallas, 561. 

§ Ha. Control and Use of Municipal Property. 
Persons having no title or interest in certain property may not enjoin a 

municipality from using such property for a recognized municipal purpose 
on the ground that such use would constitute a nuisance, since the munici- 
pality has the power of eminent domain and relief for any depreciation in 
value of plaintiff's contiguous property would be by action for damages 
and not injunction. McLeod v. WrigWtsville Beac?~, 621. 

§ 25b. Streets and  Sidewalks. 
The evidence in this case is held to support the court's finding that the 

land in question does not constitute a portion of a street of defendant 
municipality. McLeod v. Wt-ightsville Beach, 621. 

9 37. Zoning Ordinances and  Building Permits. 
The power of the governing body of the City of Charlotte to zone, both 

under the ordinance and the statute, is non-delegable, and therefore the mu- 
nicipal Board of Adjustment has no power to authorize a type of business 
or buildihg prohibited by the municipal zoning ordinance. James v. 
Sutton, 515. 

The municipal zoning ordinance in question provided that only structures 
intended "to be used in whole or in part for any of the following specified 
purposes" should be erected or altered, and then gave in succeeding sections 
those enterprises which were permitted and those which were prohibited. 
Eeld: The language "to be fused in whole or in part" is controlling, and the 
ordinance does not require that property be used exclusively for the pur- 
poses specifically authorized in order to be permitted. Ibid. 

Petitioner sought a building permit for the erection of a candy factory 
and a candy retail sales room. The zoning ordinance in question permitted 
the erection of buildings in the zone to be used in whole or in part for 



N. C.] ANALYTICAL INDEX. 

MUNICIPAL CORPORATIONS-Continued. 

retail of articles manufactured on the premises provided such use was not 
injurious to adjacent premises by reason of the emission of dust, fumes, 
smoke, etc. Held: The enterprise is not prohibited by the ordinance, and 
the Board of Adjustment should determine the application on i ts  merits 
upon the basis of the good faith of petitioner's intention to use a substan- 
tial part of the structure for retail sales, and as  to whether the manufac- 
ture and wholesale marketing of candy would be injurious to adjacent 
premises or in conflict with the general intent and purpose of the ordinance. 
Ibid. 

3 39. Police Powers-Regulations Relating t o  Public Safety and  Health. 
Statutory traffic regulations do not prevent proper municipal traffic ordi- 

nances, but the State regulations govern the operation of motor vehicles 
on State highways, including city streets which constitute a portion there- 
of, and municipal regulations to the extent of any conflict therewith are  
invalid. Lee u. Chemioal Co., 447. 

A municipal ordinance prohibiting the handling of venomous and poison- 
O U ~  reptiles in such manner as  to endanger the public health, safety and 
welfare. will not be held invalid upon defendants' contention that the 
ordinance interferes with the exercise of their religious practices. 8. u. 
Massey, 734. 

3 41. Municipal Charges and Expenses. 

The power of a municipality to appropriate money is governed by the 
same criterions a s  its taxing power, among which is that  an expenditure 
must be for a public purpose. Green 9. Kitchin, 450. 

The explicit power of a mnnicipality to appoint and employ police con- 
templates that the persons so engaged be qualified and competent, and 
therefore a municipality has implied authority, exercisable within the dis- 
cretion of its governing body, to send its policemen to a police training 
school and to make proper expenditures for this purpose. Ibid. 

Fact that policeman may not remain in service after receiving special 
training does not affect character of expenditure as  one for public purpose. 
but only advisability of expenditure. Ibid. 

9 48. Levy and Collection of Taxes. 
The power granted the City of Greensboro by Sec. 50, Chap. 37, Private 

Laws of 1923, to impose franchise taxes is not limited by Sec. 203 ( 5 ) .  
Chap. 45, Public L a m  of 1933 (G.S. 105-116 ( 6 )  ), to the amount of mu- 
nicipal franchise taxes levied a t  the time of the enactment of the gen- 
eral statute, since the general statute imposes the limitation upon "privi- 
lege or license" taxes. 15-hich in its context does not include franchise 
taxes, it being apparent that the Legislature would have used the term 
"franchise" eo nornitw if i t  had intended to include franchise taxes within 
the limitation. Power Co. c. Bozoles, 143. 

5 4d. Repair and  Condition of Buildings. 

Eridence that plaintiff slipped and fell upon a waxed or polished floor 
and that her heel left a "deep furrow" or ''skid mark" on the floor, is 
insufficient to orerrule defendant's motion to nonsuit in the absence of 
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evidence that  any unusual material was used on the floor or that i t  had 
been applied i n  an improper, unusual or negligent manner, since res ipsa 
loquitur does not apply. Barnes v. Hotel Gorp., 730. 

9 4e. Obstructions and C'ondition of Lands. 
Plaintiff was injured while leaving her seat on a grass corered bank or 

ramp in a baseball park, by a route other than the one she used in going 
to her seat, when she stepped into a hole some two inches deep and eight 
or ten inches long or stepped on a soft drink bottle or rock, and fell to her 
injury. Held: The operators of the park could not be expected to main- 
tain the embankment free from roughness o r  unevenness or slight depres- 
sions and nonsuit was properly entered in her action against the proprie- 
tors. Patterson v. Lexington, 637. 

9 4f (a). Duties and Liability of Patron to Invitees. 
Where a .  grass covered bank or ramp is customarily or frequent17 used 

by spectators a t  a baseball park, persons so using the ramp are invitees of 
the operators. Patterson v. Lexingtorb, f3.37. 

The operators of a baseball park are  under duty to their patrons to exer- 
cise due care to prevent injury which reasonably could have been foreseen, 
and to give warning o.f hidden perils o r  unsafe conditions ascertainable by 
reasonable inspection. Ib id .  

An innkeeper is required only to exercise due care to keep his premises 
in  a reasonably safe condition and to give his guests warning of any hidden 
peril. Barnes v. Hotel Corp., 730. 

§ 7. Intervening Negligence. 
Primary negligence is insulated by the independent negligeuce of an- 

other if such intervening negligence and resultant injury is not reasonably 
foreseeable by the person guilty of the primary negligence. Warner v. 
Laxarus, 27;  Shaw 2;. Barpzard, 713. 

§ 9. Proximate Cause-Foreseeability. 
The law requires only reasonable prevision, and foreseeability is a pre- 

requisite of proximate cause. Warner v. Laxarus, 27 ;  Shaw v. Barnard, 713. 
The complaint alleged that  intestate, while in a drunken condition, was 

wrongfully ejected from one bus and that  shortly thereafter he was run 
over while attempting to cross the heavily traveled street as  the result of 
the negligent operation of a bus of another carrier. Held: The driver of 
the original bus was not under duty to anticipate the intervening independ- 
ent negligence of the driver of the other bus, and the complaint fails to 
state a cause of action in tort against the original carrier. Shaw v. Bar- 
nard, 713. 

5 11. Contributory Negligence in General, 
Contributory negligence imports contribution rather than independent 

or sole proximate cause, and bars recovery if i t  contributes to the injury 
a s  a proximate cause or one of them. Noah v. R. It., 176. 

Contributory negligence is an affirmative defense which defendant must 
plead and prove. Bundy v. Powell, 707. 
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5 12. Contributory Negligence of Minors. 
Issue of contributory negligence of eight year old boy, fatally injured 

when he ran across highway after alighting from school bus, hetd for jury. 
Hughes  v. Thager,  773. 

§ 19c. Nonsuit on  Issue of Contributory Negligence. 
It is  only when the plaintiff proves himself out of court that  nonsuit 

may be entered on the issue of contributory negligence. Barlow v. B u s  
Lines,  382. 

Nonsuit on the ground of contributory negligence is proper when plain- 
tiff's own evidence establishes this defense, G.S. 1-183, but i t  may not be 
entered when i t  is  necessary to rely in  whole or in part upon defendant's 
evidence, o r  when diverse inferences upon the question a re  reasonably 
deducible from plaintiff's evidence. Bundy  v. Powell, 707. 

§ 20. Instructions i n  Negligent Injury Actions. 
An instruction on the issue of contributory negligence that the burden 

is on defendant to satisfy the jury by the greater weight of the evidence 
not only that  plaintiff was negligent but that  his negligence was the proxi- 
mate cause of the i.njury i s  held reversible error in omitting the question 
of concurring negligence. Noah v. R. R., 176. 

PARENT AND CHILD. 

Ij 3b. Liability of Paren t  fo r  Negligent Injury t o  Child. 
The rule that  a minor child may not recover against his father for negli- 

gent injury does not preclude the child from recovering from the father's 
employer on the principle of respondeat superior for negligence committed 
by the father a s  employee, and a fortiori the employer comes under the 
rule when the negligence arises out of a breach of special duties and obliga- 
tions to the public existing by reason of the business in which he is  en- 
gaged. Wrigh t  v. Wrigh t ,  503. 

Recovery by an infant on the principle of respondeat superior against his 
father's employer for injury resulting from the father's negligence does not 
permit recovery by the minor against his father indirectly, since any action 
brought by the employer against the father would not be upon the prin- 
ciple of subrogation to the minor's right but for breach of the agency con- 
tract by the father in not observing the requisite standard of faithfulness 
owed the employer. Ibid. 

Ij 8. Right  of Paren t  to Recover fo r  Injuries t o  Child. 

Where, in an action by a minor to recover for negligent injury, brought 
by his father as  next friend, the pleadings and theory of trial seek recovery 
by plaintiff, a s  elements of damage, medical expenses and loss of earnings 
during plaintiff's minority, the father waives his right to  recover and 
would be estopped from thereafter maintaining an action therefor even 
though the father is not a party of record, and therefore the failure of the 
court to exclude these items as  elements of d a m a g ~ s  will not be held for  
error on defendant's exception taken after verdict. Pascal v. Transit  Co.. 435. 



ANALYTICAL INDEX. 

PARTIES. 
(Demurrer for misjoinder of parties and causes see Pleadings.) 

§ 4 jfi. Parties Representative of Class. 
Testatrix bequeathed property in trust with direction that the income 

therefrom be paid to hospitals of the State for the  beneflt of charity pa- 
tients in proportion to the charity patient load of the participating hos- 
pitals. Held: In  an action to construe the will, the class of beneficiaries 
was properly represented by representative hospitals located throughout the 
State, and the Attorney-General a s  representative for the State Hospitals. 
G.S. 1-70. Trust Co. v. McNztlFan, 746. 

10a. Joinder of Additional Parties. 
Where a fire destroys the property of a number of parties, each injured 

party has a separate and independent cause of action, and in a suit by 
one of them, defendant is not entitled to compel the joinder of the others, 
either in equity or a t  law, for the purpose of avoiding a multiplicity of 
suits. Fleming v. Light Co., 397. 

§ 12. Deletion of Parties. 
Where a person has been brought into a suit upon a compulsory order, 

and such party is  neither a necessary nor a proper party to the suit, it is 
entitled t o  have its name striclien upon motion. Fleming v. Light Co., 397. 

PARTITION. 
3 l c  (1 ) .  Actual Partition. 

A tenant in common, without the knowledge or authorization of his 
co-tenants, contracted to sell the timber on the entire tract. Thereafter 
he joined his co-tenants in a timber deed to another person. Held: Pro- 
vision of the judgment that if the vendee elected to  purchase the timber 
covered by the contract, there should be actual partition of the timber 
between the vendee and the grantee, is upheld. Chandler v. Cameron, 62. 

5b. Burden of Proof in Actions for Partition. 
Where defendants in partition deny co-tenancy and plead sole seizin the 

burden is upon plaintiffs to show title in the parties by tenancy in common. 
Johnson v. Johnson, 541. 

Defendants' answer denied plaintiffs' allegation of co-tenancy and pleaded 
sole seizin. Plaintiffs, by reply, alleged the existence, probate and reg- 
istration of a deed from the common source of title to one of defend- 
ants, and alleged that  the deed mas a forgery, and prayed that it  be de- 
clared null and void. Held: The nonexistence of the deed is essential to 
the establishment of plaintiffs' claim of tenancy in common, and that the 
instrument had been duly signed, sealed and delivered is a rebuttable pre- 
sumption arising from the fact of probate a,nd registration, and therefore 
plaintiffs have the burden of proring that the deed was a forgery in order 
to  establish their claim or cause of action. Ib id .  

PARTNERSHIP. 

6. Individual Liability of Partners. 
Where the evidence tends to show that upon the formation of a partner- 

ship to carry on the construction business theretofore operated by one 
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of the parties, the partners agreed to take over the assets of the old busi- 
ness and to continue the business in the new trade name and pay the ac- 
counts then outstanding, nonsuit is improperly entered in favor of the 
new member in a n  action to recover for material taken over by the part- 
nership and subsequently used in construction projects of the partnership, 
since if the new partner is not liable on the theory of partnership, he is 
liable on his specific agreement, supported by valuable consideration, to 
assume liability for the outstanding accounts, upon which contract the ma- 
terial furnisher may sue a s  a third party beneficiary. Coleman v. Mercer, 245. 

PAYMENT. 

§ 2. Payment by Note or Check. 

Check is conditional payment, and upon dishonor, title to property pur- 
chased therewith a t  cash sale remains in seller. Parker v. Trust Uo., 527. 

PHYSICIANS AND SUKGEOKS AND ALLIED PROFESSIONS. 

1 Validity and Construction of Regulatory Statutes. 
The statutes recognize the distinction between the practice of osteopathy 

and the practice of medicine and surgery. S. 11.  Baker, 73. 
Osteopathy is a system of healing without the use of medicine, drugs or 

surgery. I b i d .  

A licensed osteopathic physician exceeds the limits of his certificate and 
is guilty of practicing medicine without being licensed and registered if he 
administers or prescribes drugs in treating the ailment of his patients. I b i d .  

A "drug" within the meaning of the rnle that an osteopath may not 
administer or prescribe drugs in treating his patients, is any substance 
used as  a medicine or in the composition of medicines for internal or ex- 
ternal use, irrespective of whether i t  contains poisonous ingredients or is 
purchasable without a physician's prescription, and the definition includes 
patent or proprietary remedies. I b i d .  

An osteopath does not practice medicine i11 adrising a client to feed her 
baby a designated brand of canned milk, since milk is a food and not a 
drug. I b i d .  

Whether a vitamin preparation is a drug or a food depends upon whether 
or not it  is  administered or  employed as  a medicine, which is ordinarily 
a question of fact. Ib id .  

Laxatives and tonics are "drugs" within the meaning of the law prohibiting 
a n  osteopath from prescribing or administering drugs. I b i d .  

An osteopath may administer violet ray treatments to his patients without 
violating statute. I b i d .  

The giving of a hypodermic injection is "administering" a drug. I b i d .  
The giving of oral directions to the patient directly or indirectly by tele- 

phone directions to the druggist for the use or application of recommended 
remedies is "prescribing" drugs, even though the remedies are patent or 
proprietary remedies purchasable without a prescription. I b i d .  

Mere statutory declarations that certain acts constitute the practice of 
optometry is ineffectual when such acts do not constitute the practice of 
optometry within the statutory definition thereof. Palmer v. S m i t h ,  612. 
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G.S. 90-115 proscribing a person not a licensed optometrist from replac- 
ing or duplicating an ophthalmic lens or replacing or duplicating the frame 
or mounting for such lens, is unconstitutional, since the acts proscribed 
do not constitute the practice of optometry a s  defined by G.S. 90-114, and 
the proscription has no reasonable relation to  the public health, safety 
o r  welfare. Ibid. 

9 8. Prosecution for  Practicing Medicine Without License. 
In a prosecution of a n  osteopath for practicing medicine without a 

license, the State does not have the burden of showing that the adminis- 
tration or  prescription of medicines with which defendant is charged was 
not taught in the recognized colleges of osteopathy. The statutory defini- 
tion of osteopathy as  "the science of healing without the use of drugs" is 
not enlarged by the words, "as taught by the various colleges of osteop 
athy," since the limitation perforce relates to the study of that particular 
system of healing and could not include any other system regardless of 
the curricula of such colleges. G.S. 90-129. S. v. Balcer, 73. 

Evidence that defendant osteopath prescribed and administered drugs to  
patients for  fee held to justify peremptory instruction of guilty of prac- 
ticing medicine without license. Ibid. 

§ 13. Compensation and  R,emedies of Physician., 
Compensation Act provides exclusive remedy for  determination of dis- 

pute as  to charges for medical services rendered injured employee, and 
physician may not maintain suit in Superior Court to recover therefor. 
Worley v. Pipes, 465; Matros v. Ozoen, 472. 

PLEADIKGS. 
§ 2. Joinder of Actions. 

Creditors cannot join their actions on independent claims against com- 
mon debtor when action is not in nature of creditors' bill. Davis v. 
Whitehurst, 226. 

The consolidation of actions for convenience of trial is  a matter resting 
in  the sound discretion of the trial court, and the rules governing the 
exercise of the discretionary power of consolidation are  inapplicable to 
the joinder of actions, which, while under the supervision of the court, is  
done on the initiative of the parties and is subject to the restrictions pro- 
vided by G.S. 1-123. Horton v. Pewy, 319. 

Defendants 'filing a cross-action are  bound by the statutory restrictions 
relating to joinder of causes. IMd. 

Where a fire destroys the property of a number of parties, each injured 
party has a separate and independent cause of action, and in a suit by 
one of them, defendant is not entitled to compel the joinder of the others, 
either in equity o r  a t  law, for the purpose of avoiding a multiplicity of 
suits. Plerning v. Light Oo., 397. 

A single action in tort for negligence may be maintained against two or 
more defendants only when the plaintiff relies on the doctrine of respom- 
deat superior or the defendants are  joint tort-feasors. Nhaw v. Barnard, 713. 

§ 3a. Statement of Causes of Action i n  General. 
The rule that a complaint must be liberally construed upon a demurrer 

does not mean that  the pleader may dispense with the certainty required 
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a t  common law, since defendants have the right to know the grounds 
upon which they are  charged with liability in  order to prepare their de- 
fense, of which right they may not be deprived under the guise of liberal 
construction. King v. Coley, 258. 

When plaintiff seeks to recover in one action on two or more causes of 
action, he  must state each cause of action separately, setting out in each 
the facts upon which that cause of action rests. G.S. 1-123; Rule of Prac- 
tice in the Supreme Court, No. 20 ( 2 ) .  Ibid. 

The right to recover is determined by the allegations of the complaint. 
Myers v. Bllsbrook, 786. 

5 5. P r a ~ e r  for  Relief. 
The fact that  plaintiffs make no specific demand for judgment against 

one of defendants does not preclude recovery against such defendant when 
the facts alleged are  sufficient to  support recovery and there is  a general 
prayer for  relief, since the right to recover is  not dependent upon the 
prayer for relief but upon the allegations and proof. Griggs v. I'ork- 
Bhipley, 572. 

8 10. Counterclaims and Cross-Actions. 
The purpose and intent of G.S. 1-123 ( I ) ,  relating to  causes which may 

be joined. and G.S. 1-137 ( I ) ,  relating to causes which may be pleaded 
a s  counterclaims, a r e  substantially the same, i.e., to  permit the trial in 
one action of all causes of action arising out of one contract o r  trans- 
action connected with the same subject of action, and therefore decisions 
on one of the statutes is authority on the other. Hancammolz v. Carr, 52. 

Under G.S. 1-137 ( I ) ,  a cause of action ex delicto may be pleaded a s  
a counterclaim to an action ex contractu provided i t  arises out of the same 
transaction or is connectced with the same subject of action. Ibid. 

While a cause of action may be pleaded as  a counterclaim if it  arises 
out of the transaction or series of transactions constituting the basis of 
the cause alleged in the complaint, i t  is  necessary that there be but one 
subject of controversy and that the counterclaim be so related to plaintiffs' 
claim that  adjustment of both is  necessary to a full and final determina- 
tion of the controversy, and mere historical sequence or the fact that  a 
connected story may be told of the whole, is not alone sufficient. Ibid. 

A cause of action in tort may be pleaded a s  a counterclaim to an action 
on contract only if it rests upon some wrong or breach of duty committed 
by plaintiffs in making or  performing the contract. Ibid. 

Plaintiffs cashed a check for the payee upon his endorsement and gave 
the payee in exchange merchandise and money. The maker of the check 
stopped payment on it, and plaintiffs procured a warrant charging the 
maker with issuing a worthless check. The prosecution was no1 prossed 
on appeal from the recorder's court. Plaintiffs then instituted this action 
to recover on the check. Held: Defendant maker is  not entitled to set up 
a cross-action for abuse of process. Ibid. 

Defendants filing a cross-action a r e  bound by the statutory restrictions 
relating to joinder of causes. Horton u. Perry, 319. 

Plaintiff. riding in a wagon drawn by mules, was injured when a car 
traveling a t  a high speed struck the car immediately following the wagon, 
causing it  to collide y i t h  the wagon. Plaintiff instituted suit against 
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the drivers and owners of both cars. The owner of the car which mas 
immediately following the wagon filed a cross-action for damages to his 
car against the owner and driver of the other car, who demurred to the 
cross-action. Held: The demurrer to the cross-action should have been 
sustained. Ibid. 

Cross-action must be germane to subject matter in litigation and be neces- 
sary to complete determination of plaintiff's cause. Fleming v. Light C o . ,  397. 

Alleged false arrest sequent to an automobile collision is improperly 
joined by defendant as  a cross-action in plaintiff's action to recover dam- 
ages sustained as  a result of the collision. Vestal v. TVkite, 414. 

§ 12. Verification. 
Where a verified complaint is filed and defendants file a verified answer, 

the fact that  an amended answer, which merely amplifies the defeuse of 
the original answer, i$ not verified, does not justify the court in disre- 
garding the defense. Qalaway v. Harris, 117. 

Plaintiff, filing verified complaint in an action in the nature of an action 
to quiet title, waives verification of the answer by filing reply and allow- 
ing the matter to go to two hearings before the referee and failing to inter- 
pose objection until af ter  an adverse referee's report. G.S. 1-144. Ibid. 

The statutory provision that when one pleading is verified every subse- 
quent pleading, except a demurrer, must also be verified, G.S. 1-144. may 
be waived except in those cases where the form and substance of the 
verification is  made an essential part of the pleading, G.S. 50-8; G.S. 98-14; 
G.S. 153-64. Did .  

§ 15. Office and  Effect of Demurrer. 
The question of the sufficiency of the complaint to state a cause of action 

must be presented by demurrer. Rkodes v. Asheville, 355. 
A demurrer admits allegations of fact but not conclusions of law drawn 

therefrom by the pleader. Green v.  Kitchin, 450. 
A demurrer tests the sufficiency of the allegations of the complaint, 

admitting for  the purpose their truth, to state any cause of action for 
which plaintiff may demand relief, and the demnrrer should be overruled 
unless there is  fatal defect either in want of sufficient avermeilt to state a 
cause, or because of positive allegations showing that  the snpposetl griev- 
ance is not actionable. Sabine v. Gill, 599. 

§ 18. F'rivolous Demurrers. 
Where a demurrer points out a fatal defect in the complaint a motion 

to strike the demurrer on the ground that  i t  is frivolous is without merit. 
Davis v. Whitelcurst, 226. 

§ 19b. Demurrer fo r  Misjoinder of Parties and Causes. 
An action by several creditors on independent claims against :I common 

debtor, which is not in the nature of a creditors' bill, is properly dismissed 
upon demurrer for misjoinder of parties and causes of action. Dnxis v. 
TBhitehurst, 226. 

If a complaint states separate causes of action in tort againqt each of 
two gronps of defendants and not a joint tort, clismissal upon demurrer for 
misjoinder of parties and causes is proper, since severance is not permis- 
sible and the defect is fatal. Shaw v. Barnard, 713. 
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Where the complaint seeks to allege a cause of action against each of 
two groups of defendants as  joint tort-feasors, but fails to  state a cause 
of action against one group of defendants, dismissal upon demurrer for 
misjoinder of parties and causes is error, but the action should be dis- 
missed as  to the first group of defendants and reinstated for trial as  
against the other group. Ibid. 

9 2ab. Amendment by Permission of Court. 
A party will not be allowed to amend his complaint so a s  to engraft on 

the action a cause which arose after the institution of the suit and after 
t h e  hearing in the trial court. Name v. Wimton-Balem, 732. 

8 24a. Variance Between Allegations and  Proof in  General. 
The complaints allege causes of action in favor of the  several plaintiffs 

based upon negligence of defendants in serving plaintiffs poisonous and 
contaminated food. Upon failure of plaintiffs to make out a case of negli- 
gence, the court submitted the actions to the jury on the theory of breach 
of implied warranty. Held: Defendants should not be held liable in 
damages on a cause of action of which they had not been given prior 
notice and an opportunity to prepare their defense, and the verdict aud 
judgment is vacated upon appeal. King v. Cokey, 258. 

Recovery by a plaintiff must be based upon the facts alleged in her com- 
plaint, and a recovery upon a theory entirely independent of that stated 
in  the complaint cannot be allowed to stand. MoCullen v. Durham, 418. 

5 27. Motions for  Bill of Particulars o r  to  Make Pleading More Definite 
and Certain. 

Ordinarily, motion to make pleading more definite is addressed to discre- 
tion of trial court. Loujman v. Ashevilre, 247. 

In  the ahsence of indication to the contrary, it  will be presumed that 
t h e  trial court's denial of a motion to make a pleading more definite 
was in the exercise of his decision. Ibid. 

The denial of a motion to make a pleading more definite does not pre- 
clude defendant from applying for  a bill of particulars. G.S. 1-150. Ibid. 

§ 28. Nature and Grounds for  Judgment  on the  Pleadings. 
Judgment on the pleadings may not be entered in a n  independent action 

attacking a judgment for  intrinsic fraud, since the proper remedy to set 
aside the jndgment is by motion in the cause. Bass v. Moore, 211. 

Judgment on the pleadings cannot be properly entered in action in eject- 
ment when. eren granting plaintiffs' position, they would not be entitled 
to  immediate possession. Ibid. 

Where, in an action by a contractor to recover the balance due upon 
completion of the work, the guaranty company which executed the con- 
tractor's performance bond is made a party and files answer alleging that 
i t  is entitled to the fund under the contractor's valid assignment of the 
contract to reimburse it  for  loss sustained on another performance bond 
executed for t,he contractor, i t  is error for the court to strike the answer 
and render jndgment 011 the pleadings for the contractor, since the answer 
raises isrues of fact which must be determined before the rights of the 
parties can be adjudicated. Wike v. Guaranty Co., 370. 
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Where in an action to cancel an award under a common lam arbitration, 
the complaint alleges that  plaintiffs withdrew from the arbitration after 
notice before the award was made, defendants cannot be entitled to judg- 
ment on the pleadings. B r o w  v. Moore, 406. 

§ 30. Motions to  Strike-Time of Motion, Discretionary and  Legal Right. 
When a motion to strike matter from a pleading is made in apt  time 

i t  is made a s  a matter of right and not of discretion. Fleming v. Light 
co., 397. 

31. Determination of Whether  Matter Should B e  Stricken o n  Motion. 
I n  an action on a note, answer alleging want of consideration, fraud in 

the procurement, and notice to plaintiffs, holders, of the defects in the 
instrument a t  the time i t  was acquired by them, held improperly stricken 
on plaintiffs' motion. Hancammon u. Carr, 52. 

I n  a suit by a consumer to recover damages to his property from a 
fire allegedly caused by the negligence of defendant power company, the 
power company alleged that  the fire resulted from the negligence of the 
consumer in the installation and maintenance of equipment on the con- 
sumer's property, over which the consumer had sole control, and for a 
further defense, that the fire caused damage to the property of others 
and that under its contract with the consumer, the consumer obligated 
himself to  indemnify the power company for any loss to it  resulting from 
the consumer's negligence. The power company had the insurance com- 
panies which had paid the losses of such third parties brought in  as 
parties defendant, and prayed for recovery against the consumer under 
the indemnity agreement o r  a s  joint tort-feasor for any amount which 
the insurance companies might recover against it  on subrogated claims. 
Held: The further defense is not germane to the cause of action alleged 
in the complaint and such defense and the prayer for relief-thereon should 
have been stricken on plaintiff's motion. Plcnring v. Light Co., 397. 

The granting of plaintiff's motion to strike a cross-action not properly 
pleadable in the action is without error, since the allegations of such cross- 
action are  irrelevant and immaterial to plaintiff's cause. Vestal c. White, 414. 

PRINCIPAL AND AGER'T. 

§ 4. Termination of t h e  Relationship--Death. 
Death of the principal terminates the authority of the agent. Parker v. 

Trust Co., 527. 

§ 10. Liability of Principal for  Torts of Agent. 
The owner of a taxicab is  under duty of observing dne care in its opera- 

tion of which duty he cannot divest himself by employing another to oper- 
a t e  the automobile in the prosecution of his business, and the owner will 
be held liable for the negligence of the driver in such instance under the 
principle of gui facit per alium, facit per se. Wright v. Wright, 503. 

Act of agent in swearing out warrant for purpose of punishment and 
not %o enforce principal's regulations is beyond scope of authority. Pridgen 
v. Coach Co., 46. 

5 13c. Relevancy and  Competency of Evidence of Agency. 
The agent's authority to bind his principal cannot be shown bp the acts 

or declarations of the agent. Pridgen v. Coac7~ Co., 46. 
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PROCESS. 

9 2. Issuance a n d  Time of Service. 
Where more than ten days has elapsed since the issuance of summons, 

officers have no authority to serve summons or any process in the action 
issued without notice. In  re Walters, 111. 

5 8a. Service on Foreign Corporations-Service o n  Process Agents. 
I t  is  not required that  a person in this State who receives money for a 

foreign corporation in the course of business must be an employee or  agent 
of the corporation in order for service of process on such person to be effec- 
tive, Touinsend v. Coach Co., 523. 

I t  is not required that the designation of persons as  agents for the pur- 
pose of service of process on foreign corporations must be factually agents 
o r  employees of the corporation provided the statutory designation of process 
agents has reasonable relevancy to the end sought. Ibid. 

QUIETING TITLE. 

§ 1. Nature and  Grounds of Remedy. 
Where a deed of trust is executed subsequent to the effective date of 

Chap. 192. Public Laws of 1923, and the note thereby secured falls due more 
than fifteen years prior to plaintiffs' purchase of the property, and no af- 
fidavit is filed or marginal entry is made on the record by the register of 
deeds a s  required by the statute, plaintiffs a re  entitled to  have the deed 
of trust removed in so f a r  a s  it  constitutes a cloud on their title. Thomas 
v. Myers, 234. 

8 2. Proceedings. 
I f  title becomes involved in a processioning proceeding, the proceeding 

becomes in effect a n  action to quiet title, and no defense bond is required 
in such action. G.S. 41-10. Roberts v. Sawyer, 279. 

In  an action to remove cloud on title, defendant's contention that plain- 
tiff could not attack the sheriff's deed pursuant to execution under which 
he claims because plaintiff did not claim through or under the judgment 
debtor, is untenable when defendant files a cross-action or counterclaim 
asserting his title under the execution as  against plaintiff in her capacity 
as  widow of the judgment debtor. McCullen v. Durham, 418. 

QUO WARRBNW. 

§ 2. Quo Warran to  Proceedings. 
Admissions by relator that each challenged elector was duly registered 

and that his absentee ballot mas in proper form raise a presumption of 
correctness, and the burden is on relator to show the contrary. Owens 9. 

Chaplin, Bppendix, 797. 
Doubtful statements of electors on the question of whether they had 

been sworn by the attesting officer wh& they signed the statutory affi- 
davits accompanying their absentee ballots is insufficient to overcome the 
presumption of regularity arising from the certificate of the notary, the 
stipulation of the parties that their absentee ballots mere in  proper form, 
and the testimony of the attesting officer called as  a witness by relator, 
and therefore the evidence is insufficient to justify a finding that  relator 
had established their disqualification. Ibid. 
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QCO WARRANTO-Continued. 

Upon challenge of absentee ballots, the question is the right of the 
challenged electors to vote and not the conduct of election officials, and if 
permissible, misconduct on their part will excuse rather than condemn any 
irregularity on the part of the electors. Ibid. 

The relator is bound by the testimony of electors called by relator as  
witnesses. Ibid. 

Where relator having the burden of establishing alleged nonresidence 
of electors in  the face of his admissions that  they were properly registered 
and that  their absentee ballots were in proper form, calls the electors as  
witnesses, their testimony disclosing that  they were residents of the county 
a t  the time of registering and voting is binding on relator, and there being 
no evidence contra, the evidence fails to support the findings of the referee 
or the trial court that they were disqualified on the ground of nonresidence. 
Ibid. 

RAILROADS. 

5 4. Accidents a t  Crossings. 
New trial awarded for error in charge in stating that  contributory neg- 

ligence of driver must be proximate cause rather than one of proximate 
causes. Noah v. R. R., 176. 

Plaintiff's evidence that his intestate looked and listened before entering on 
track and that car stalled because crossing was not kept in repair held to 
preclude nonsuit on ground of contribntory negligence notwithstanding de- 
fendant's photographic evidence that crossing was in good condition and 
that  view of approaching train was not obstructed. B u n d ~  v. Powell, 707. 

RAPE. 

524. Elements of Offense of Assault with Intent  to Commit Rape. 
In  order to constitute an assault with intent to commit rape there must 

not only be an assault but also an intent on the part of the defendant to 
gratify his passion notwithstanding any resistance on the part of his in- 
tended victim. 8. v. Heder ,  540. 

8 26. Prosecutions for  Assault with Intent  t o  Commit Rape. 

Evidence in this case held sufficient to be submitted to the jury upon the 
charge of assault upon a female with intent to commit rape. S. c. Heater, 540. 

In  a prosecution for an assault with intent to commit rape it  is error for 
the court to refuse to give, in substance a t  least, defendant's requested 
instruction, based upon his testimony, to the effect that he would not be 
guilty if he desisted immediately prosecutrix resisted his adrances. Ibid. 

RECEIVING STOLEN GOODS. 

§ 4. Presumptions and Burden of Proof. 
Recent possession of stolen property, without more, raises no presump- 

tion in a prosecution for receiving stolen goods with knowledge that they 
had been feloniously stolen, G.S. 1471, and an instruction that recent 
possession raised no presumption of guilt but raised a presumption of fact 
to be considered by the jury in passing upon the guilt or innocence of 
defendant, must be held for reversible error. X. u. Larkin, 126. 
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RECEIVING STOLEN GOODS-Continued. 

5 6. Sufficiency of Evidence a n d  Nonsuit. 
Evidence in this case held sufficient to be submitted to the jury upon 

the charge of receiving stolen property with knowledge that i t  had been 
feloniously stolen. S. v. Larkin, 126. 

REFERENCE. 

5 14a. Preservation of Right  t o  J u r y  Trial. 
Excepting to the order of compulsory reference and excepting t o  findings 

of fact of the referee and the filing of exceptions to the report of the 
referee and tendering issues and demanding a jury trial "upon said issues 
raised by the exceptions" is held sufficient to preserve the right to trial by 
jury upon the issues tendered. Cherry v. Andrews, 333. 

REGISTRATION. 

5 1. Instruments Required to  Be or Which May B e  Registered. 
Contracts to convey realty, including contracts to convey standing timber, 

a re  required to be registered, G.S. 47-18, but the statute does not require 
or authorize the registration of a mere personal contract. Chmdler v. 
Cameron, 62. 

8 4. Registration as Rotice. 
Registration is constructive notice as  to all instruments authorized to 

be registered, but is  not constructive notice of provisions not coming within 
the registration laws, even though embodied in an instrument required to 
be recorded. Chandler v. Camerofl, 62. 

The written contract executed by a tenant in common without the knowl- 
edge or authorization of his co-tenants, to sell the timber on the entire 
tract, was recorded. The tenant in common later acquired an additional 
interest in the land. Held: Registration is constructive notice to  all sub- 
sequent purchasers a s  to the tenant's original interest, but the vendee's 
right to demand conveyance of the timber a s  to the after-acquired interest 
rests upon the personal contract of the vendor, which is  not required to 
be recorded by G.S. 47-18, and therefore registration is not notice to sub- 
sequent purchasers a s  to such after-acquired title. Ibid. 

ROBBERY. 

9 l a .  S a t u r e  a n d  Elements of t h e  Crime. 
Robbery is the taking, with intent to  steal, of the personal property of 

another, from his person or in his presence, without his consent o r  against 
his will, by violence or intimidation. 8. v. L~cmford, 229. 

8 3. Prosecution and  Punishment. 
I n  a prosecution for robbery the court should charge that the taking 

of the property must be with a specific intent on the part of the taker to 
deprive the owner of his property permanently and to convert i t  to his own 
use. and a n  instruction merely that the taking must he with felonious intent 
is  insufficient. 8. v. Lumford, 229. 

Testimony of defendants in a prosecntion for robbery that they took 
the pistol from prosecuting witness to prevent him from harming them 



APU'ALYTICAL INDEX. 

or  some other person, requires the court to submit the question of each 
defendant's guilt of simple assault to the jury as  a lesser offense included 
in the crime c h m ,  G.S. 15-169; G.S. 15-170, since such verdict would 
be justified in the event the jury should find that defendants took the 
pistol without intent to steal it, but were not warranted in doing so on 
the principle of self-protection. Zbid. 

SALES. 

5 11. Transfer of 'l'itle as  Between Parties. 
Where the cash sale of an automobile and transfer of title is effected 

upon receipt of a check from the purchaser, as  between the parties, the 
check is conditional payment and the transfer of title is conditioned upon 
collection of the check, and upon the dishonor of the check no title passes 
and the property remains the property of the sellers. Parker v. Trust 
Co., 527. 

SCHOOLS. 

8 9e. Application and Use of School Property and  Funds. 
Article IX, sec. 5, of the N. C. Constitution sets apart school property 

and revenue for the support of the public school system and proscribes 
the diversion of such property and revenue to any other purpose. Bofley v. 
Kinston Graded Schools, 136. 

The maintenance of an athletic field and playground is a proper use of 
school funds, since phpical  training is a legitimate function of education. 
Ibid. 

Transfer of school property to coterminous municipality held not diversion 
in view of statutory and contractual obligation that property be nsed for  
school athletics. Zbid. 

The bond order in question set ont in detail the estimates and projects 
for  which the funds were proposed to be used in discharge of the constitu- 
tional requirement of a six months school term within the municipal ad- 
ministrative unit. Held: G.S. 153-107 does not preclude the board of county 
commissioners, upon its finding, after investigation, of changed conditions, 
to reallocate the proceeds of the bonds to different projects upon its further 
finding, after investigation, that such reallocation of the funds is necessary 
to effectuate the purpose of the bond issue. G.S. 115-83. Atkins v. Me- 
Aden, 7.52. 

The question of changing the location of a school house, a s  well as  the 
selection of a site for a new one, is rested in the sound discretion of the 
school authorities, which discretionary power is not subject to control by 
the courts except for manifest abuse of discretion or improper motires on 
the part of the school authorities, but all expenditure for the construction, 
repair and equipment of school buildings in the county must be authorized 
by the county commissioners. G.S. 115-85. Zbid. 

§ lob. Requisites and Validity of Bond Issues. 
A bond order must set forth one of the purposes enumerated in G.S. 

153-77, but i t  is not rrquired that it set ont in detail the estimates of cost 
and descriptions of the particular projects for which the funds are  pro- 
posed to be used, and their inclusion does not limit the allocation of the 
proceeds of the bonds, provided the use of the funds falls within the general 
purpose designated. G.S. 153-78, G.S. 153-107. Atkim v. McAden, 752. 
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SPECIFIC PERFORMANCE. 

5 l a .  Contracts Specifically Enforceable and Part ies  Against Whom 
Remedy Lies. 

A written contract to convey standing timber is specifically enforceable 
a s  between the parties without registration, and after registration is spe- 
cifically enforceable even against subsequent purchases for value. Chandler 
v. Cameron, 62 .  

5 Ic. After Acquired Title. 
Where a tenant in common, without knowledge or authorization of his 

co-tenants, executes a written contract to convey standing timber on the 
whole tract, and later acquires title to an additional intsrest in the land, 
he is estopped, a s  against his vendee, from asserting the after-acquired 
title which is inconsistent with that which he had contracted to convey, 
and the vendee is entitled to specific performance under the contract a s  
against the rendor not only as  to the vendor's origiual interest, but as  to 
the after-acquired interest as  well. Clzandler 9. Can~eron, 62 .  

But is not entitled to speciflc performance as  to the after acquired title 
against the vendor's grantee without notice. Ibid. 

STATUTES. 

9 5a. General Rules of Construction. 
In  construing a statute i t  will be assumed that the Legislature compre- 

hended the import of the words employed by it  to express its intent. 8. u. 
Baker, 73. 

Where a statute is ambiguous, resort must be had to judici-I construe- 
tion to ascertain the legislative mill. Young v, Whi+nb*bc 360. 

In construing a statute the court s b ~ = ~ r u  consider the language of the 
statute, the mischief sought to b- avoided and the remedies intended to 
be applied. Ibid. 

~f the word9 01 a statute permit, the colirt should not adopt a COllstr~C- 
tion which di l l  lead to unjust, oppressire or absurd consequences. Ibid. 

,A statute must be construed as  written, and while it  is  subject to judi- 
cial construction it  may not be amended by judicial interpretation. Sabine 
u. Gill, 599. 

5 13. Repeal by Implication and  Construction. 
Repeal by implication is not favored, and a general statute which has 

no repealing clause will not repeal a prior local statute unless the legisla- 
tive intent to supersede the prior statute is clear. P o m r  Co. v. Botcles, 143. 

TAXATIOR'. 

9 1 Classification of Property and Ttynsactions for  Taxation. 
Classification of businesses and transactions for taxation are  uuassail- 

able when the description of the classes is reasonably definitire and clear 
and the classification is reasonable and not arbitrary. Hcnderson v. Gill ,  313. 

8 3. Limitation of Increase of Indebtedness Without Vote. 

The vote on the question of issuance of bonds for a necessary expense 
is  not against the registration, and a favorable rote of the majority of 
those voting in the election is sufficient to validate the bond resolution and 
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authorize the issuance and sale of the proposed bonds. Mason v. Conzrs. 
01 Moore, 626. 

Q 4. Necessary Expenses. 
What are  necessary expenses of a municipality is a question of law for 

the determination of the courts, and whether a given project is  necessary 
or  needed in a designated municipality is  for the determination of the gov- 
erning authorities of the municipality in the exercise of their discretion. 
Green, v, Kitchin, 450. 

A muncipal corporation has the governmental function of maintaining 
law and order within its boundaries a s  a governmental agency of the State, 
and in the performance of such function exercises a portion of the State's 
delegated sovereignty, and therefore an expense for this purpose is a neces- 
sary expense and may be incurred without a vote of the people. I b i d .  

Complaint in  action to recover funds expended by municipality for special 
training of policeman, upon allegation that expenditure was not for necessary 
municipal expense held demurrerable, since what are municipal expenses is 
question of law not admitted by demurrer, and municipal authorization is 
tantamount to  declaration that espenditure was necessary in that particular 
locality. Ib id .  

5 5. Public Purpose. 
A tax or an appropriation is for a public purpose if i t  is  for the support 

of the government, or for any of the recognized objects of the government. 
N. C. Constitution, Art. V, sec. 3. Green v. h'itchin, 450. 

i n  ~ x ~ e n d i t u r e  by a municipality for special training of a police officer 
has it& -hjoct the maintenance of law and order, and therefore is for a 
public purpose. 1 ohm. 

The fact that morleSs are paia L- an individual does not affect the char- 
acter of the expenditure, since the 0b.k-t of the expenditure alld llot to 
whom paid determines whether it  is for a public p u ~ , , ~ ~ .   bid. 

8 11. Formal  Requisites of Bond Issue. 
A bond order must set forth one of the purposes enumeratea i l l  G.S. 

153-77, but i t  is not required that  it set out in detail the estimates of coat 
and descriptions of the particular projects for which the funds are  pro- 
posed to be used, and their inclusion does not limit the allocation of the 
proceeds of the bonds, provided the use of the funds falls within the general 
purpose .designated. G.S. 153-78, G.S. 153-107. A t k i n s  v. McAden ,  752. 

14. DeAnition and  Distinctions Between License a n d  Franchise Taxes. 
While the term "privilege tax" includes franchise taxes as  well a s  license 

taxes, a franchise is a special kind of privilege constituting a property right, 
which is ordinarily transferable and exclusive, and involves the use of public 
facilities. P o w e r  Co. 2;. Bowles ,  143. 

The word "privilege" is too broad, per se, as  a classification for taxa- 
tion, but is usually particularized into licenses and franchises in  classify- 
ing businesses for taxation. and as  used in our taxing statutes the term 
"privilege tax" does not ordinarily include franchise taxes. Ibid.  

§ 23 M. Construction of Taxation Statutes i n  General. 
I n  an action to recover taxes paid under protest, the taxing statute will 

be construed strictly against the taxing agency in the enumeration of 
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classes subject t o  the tax, but the burden is upon the taxpayer to  show 
that  he  comes within an exemption or  exception. Henderson v. Gill, 313. 

While double taxation is not favored, it is not ipso facto unconstitu- 
tional, and will be upheld when the intention to impose i t  is clear and i ts  
imposition is not discriminatory. Sabine v. Gill, 599. 

While the coverage of a taxing statute must be construed against the 
State, the burden is on the taxpayer to show that  he comes within a n  ex- 
ception or exemption, and the State mill never be presumed to have sur- 
rendered or relinquished its taxing power unless the intention to do so is 
expressed in clear and unambiguous terms, admitting of no other reason- 
able construction. Ibid. 

§ 24. Situs of Property for  Purpose of Taxation. 
Where a resident of this State is a beneficiary of income derived from a 

business carried on by active trustees in another state, each state may 
constitutionally tax the income from the business, the other state against 
the trustees a s  the situs of its earning and this State against the beneficiary 
a s  the situs of its reception and residence of the recipient. Sabine v. Gill, 599. 

5 7 .  Levy a n d  Assessment of Corporate Franchise and  Excess. 
The power granted the City of Greensboro by Sec. 50. Chap. 37, Private 

Laws of 1923, to impose franchise taxes is not limited by Sec. 203 (5 ) ,  
Chap. 445, Public Laws of 1933 (G.S. 103-116 (6)  ), to the amount of 
municipal franchise taxes levied a t  the time of the enactment of the gen- 
eral statute, since the general statute imposes the limitation upon "privi- 
lege or license" taxes, which in its context does not include franchise 
taxes, i t  being apparent that the Legislature would hare used the term 
"franchise" eo nomine if i t  had intended to include franchise taxes within 
the limitation. Power Co. v. B o d e s ,  143. 

8 29. Levy and Assessment of Income Taxes. 
I n  order for a resident taxpayer to  be entitled to deduct income derived 

from a business situated in another state from his income taxable by this 
State, the taxpayer must show that he has a business o r  investment in 
such other state, that  the income therefrom is taxable in that  state, and 
that  the quesioned income is derired from such business or investment. 
Sabine v. Gill, 599. 

Where business of estate is managed by active trustees, resident bene- 
ficiary of income is liable for tax thereon notwithstanding state of situs 
collected income tax on the business. Ibid. 

§ 30. Levy and  Assessment of Sales Taxes. 
Flowers grown upon the vendors' o~mi  land are  farm products within 

the meaning of the exemption of such products from the x. C. Sales Tax. 
Henderson v. Gill, 313. 

Plaintiffs operated a florist shop and sold therein flowers grown by 
themselves on their own land and also flowers purchased from whole- 
salers. Held: The sale of flowers grown by them on their own land is not 
exempt from the N. C. Sales Tax, since even though such flowers be re- 
garded a s  farm products, such sales were made by plaintiffs in their charac- 
ter  and capacity a s  florists and not a s  farmers o r  producers. Ibid. 
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5 34. Duties and Authority of Collecting Agents. 
Plaintiff florists were advised by a collector of the Department of Revenue 

that  sales of flowers grown on their own land were not subject to sales tax. 
Subsequently the Department of Revenue forced payment of sales tax on 
such sales and plaintiffs entered this suit to recover the tax paid under 
protest. H e l d :  Even though plaintiffs are  unable to collect sales tax 
from the purchasers on the past transactions and under the statute were 
merely agents for the collection of the taxes, and even though the acquiescence 
of the Commissioner of Revenue in the sales tax reports should be con- 
sidered equivalent to  an administrative interpretation of the statute, the 
State is not estopped by the misdirection and laches, since the collection of 
taxes is a governmental function and plaintiffs' agency in the collection 
of the taxes was one of law with fixed liability to account for the tax 
imposed. Hendersoqz w. Gill, 313. 

TORTS. 

8 4. Determination of Whether Tort I s  Joint  o r  Several. 
In  order for parties to be joint tort-feasors they must either act together 

in  committing the wrong or  their tortious acts must unite in causing a 
single injury. Shazv v. B a r n a r d ,  713. 

Plaintiff alleged that  his intestate, while drunk, was wrongfully ejected 
from a bus by one carrier and that shortly thereafter, while attempting to 
cross the heavily traveled street, he  mas run over and fatally injured 
through the negligent operation of a bus of another carrier. H e l d :  The 
complaint does not state a cause of action against the parties a s  joint tort- 
feasors. Ib id .  

3 5. Liabilities of Joint  Tort-Feasors to  Person Injured. 
Where plaintiffs seek no affirmative relief against a codefendant joined 

by the original defendant for the purpose of enforcing contribution against 
i t  a s  a joint tort-feasor, i t  is error for the court to enter joint and several 
judgments in favor of plaintiffs against both defendants upon the jury's 
finding that  both were guilty of actionable negligence, since the liability of 
the codefendant is solely to the original defendant on its claim for  contri- 
bution. G.S. 1-240. Pascal v. T r a n s i t  Co., 435. 

g 6. Right  t o  Contribution Among Joint  Tort-Feasors and  Joinder. 
Where plaintiff does not demand any relief against a codefendant joined 

by the original defendant as  a joint tort-feasor, the burden is on the orig- 
inal defendant to prove its cross-action for contribution, and upon motion 
of the codefendant for nonsuit on the cross-action the evidence must be 
considered in the light most favorable to, the original defendant upon that 
cause. G.S. 1-240. Pascal v. T r a n s i t  Co., 435. 

Evidence of concurring negligence held sufficient on issue. Ib id .  
G.S. 1-240 provides that a tort-feasor sued by the injured person may 

bring in joint tort-feasors a s  parties defendant, but the statute does not 
authorize a party sued for negligent injury to join injured third persons 
upon i ts  allegation that  plaintiff was a joint tort-feasor in causing the 
calamity resulting in injury to himself and such third parties, and thus 
force such injured third parties to prosecute their claims in plaintiff's 
action. Fleming v. L i g h t  Go., 397. 



N. C.] ANALYTICAL INDEX. 927 

§ 8a. Validity of Releas-Fraud and Duress. 

Evidence of conversations by the parties subsequent to the execution of 
the release signed by plaintiff is impertinent to the issue of fraud in the 
procurement of the execution of the release, and is properly stricken upon 
motion. Harrison v. R. R., 92. 
h person is under duty to read an instrument executed by him, and 

where he has the ability and opportunity to read the instrument he may 
not attack it  for alleged misrepresentation as  to its contents in the absence 
of fraud or oppression. I b i d .  

Plaintiff was injured in the course of his employment by defendant. 
Plaintiff's evidence disclosed that defendant's agent stated that defendant 
would pay only hospital and medical expenses, that after debate over the 
matter for two or three weeks, plaintiff signed an instrnment without 
reading it  in reliance on the agent's representation that i t  was solely for 
the Furnose of admitting him to the hospital. The instrument was a 
release fro111 liability in consideration of defendant's agreement to pay 
all hospital and medical bills in connectiou with treatiag the injury. De- 
fendant paid all hosp l~ ,~  and medical expenses in accordance with the 
agreemellt. Held: The evia-~ce discloses that plaintiff had knowledge of 
the nature of the instrument, an6 i q  insufficient to show fraud in the pro- 
curement of the release. I b i d .  

Where plaintiff's reply alleges that d e ~ ~ d ~ ~ t * ~  agent represented that  
plaintiff would not be admitted to the h o s ~ t a l  a t  defendant's expense 
unless "plaintiff esecuted a form which was the *lease ill said 
answer." the allegation is tantamount to an avermht that plaintiff knew 
the instrument was a release, and negates any fraud in t h t  fact2cm.  bid. 

Ordinarily a release may not be aroided on the ground that  tile injury 
did not yield to treatment as  readily as  was thought or 2qticipated at 
the time the release was esecuted. I b i d .  

TRIAL. 

3 7. Argument a n d  Conduct of Counsel. 
While wide latitude is allowed counsel in his argnment to the jury. coun- 

sel may not travel ontside the record and inject into his argument facts 
of his own lmo~vledge or other facts not included in the evidence, and when 
he does so, it  is the duty of the presiding jndge upon objection to correct 
the transgression. Cuthrell c. Greene, 475. 

Ordinarily the failure of a party to testify in a civil action raises no 
presumption against him, but where the evidence is such as  to call for testi- 
mony by the party in contradiction of the adrerse party's direct testimony, 
the failure of such party to testify is a circumstance to be considered by 
the jury, and is a proper subject of fair comment by counsel. I b i d .  

Failure of court to correct agreement of counsel outside record held pre- 
judicial. Cuthrell v. Greelze. 473. 

9 8. Conduct and  Acts of Part ies  and Witnesses. 
While ordinarily the failure of a party t o  testify in n civil action raises 

no presumption against him. where the evidence is such as  to call for a 
denial by him of direct testimony, the failure to testify is a proper subject 
of comment in  the argnment, and a circumstance to be considered by the 
jury. Cuthrell v. Greene. 475. 
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8 11. Consolidation of Actions for  Trial. 
Plaintiff, riding in a wagon drawn by mules, was injured when a car 

traveling a t  a high speed struck the car  immediately following the wagon, 
causing it to collide with the wagon. Plaintiff instituted suit against the 
drivers and owners of both cars. Held: .A cross-action by the owner of 
the car  immediately following the wagon to recover damages to the  car 
against the owner who was driving the other car could not be properly 
consolidated with the plaintiff's action, since such a-oss-action constitutes 
a n  independent action between defendants unconnected with plaintiff's cause 
of action. Horton v. Pewy, 319. 

8 16 . Later  Admission of Testimony Initially Excluded. 
Exceptions to the exclusion of competent testimony become immaterial 

when it appears that the court subsecluently revised his rulings and ad- 
mitted the testimony. Poole v. Gentn~ ,  266. 

8 al. Motions to Nonsuit--Time of Making and  Ren--al. 
Motion to nonsuit must be renewed a t  close of all  he evidence. ~ a w k i n s  

v. Dallas, 561. 

8 22a. Consideration of plaintiff's avidence on  Motion to Nonsuit. 
Upon defendant's motion to IlodIit ,  plaintiff's evidence must be considered 

in the light most favorable to him. Perry v. Hurdle, 216; Garrett v. Gar- 
rett, 290; Bundy V. POW& 707; Hughes 9. Thncyer, 773. 

Upon co-defendant7@ motion to nonsuit cross-action for contribution, evi- 
dence on cross-actir~~ must be considered in light most favorable to originaI 
defendant. paP-al V. Transit GO., 435. 

5 a.  asidera ration of Defendant's Evidence on  Motion t o  Nonsuit. 
On wtion to nonsuit, defendant's evidence may be considered in so far 

a s  i t   ends to explain or make clear plaintiff's evidence. Perry v. Hurdle, 216. 
f h e  defendant's evidence in contradiction to that  of plaintiff is not to  be 

considered in determining the sufficiency of the evidence to overrule non- 
suit. Taylor v. Hodge, 558; Bundy v. Powell, 707. 

8 22c. Contradictions and  Discrepancies i n  Plaintiff's Evidence. 
Discrepancies and contradictions, even in plaintiff's evidence, do not 

warrant nonsuit. Barlow v. Bus Lines, 382. 

8 B. Sufficiency of Evidence t o  Overrule Nonsuit i n  General. 
When diverse inferences may reasonably be drawn from the evidence, 

nonsuit is improper, since the weight of the evidence is for the jury and 
not the court. Barlow v. Bus Lines, 382; Pascal v. Transit Go., 435. 

§ 24a. Nonsuit on  A m m a t i v e  Defense. 
Defendant cannot be entitled to nonsuit on an affirmative defense upon 

evidence offered by him, but nonsuit on an affirmative defense is proper 
only when plaintiff's evidence establishes the defense, since regardless of 
the weight and clarity of defendant's evidence upon the issue, the credi- 
bility of the evidence remains for the determination of the jury. MacClure 
v. Ins. Go., 305; Barnes v. Trust Co., 409. 
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28. Office and  Effect of Motion for  Directed Verdict. 
I n  order to test the sufficiency of defendant's evidence upon an affirma- 

tive defense, plaintiff must move for a directed verdict on that issue, the 
burden thereon being upon defendant, and in the absence of such motion 
exception on appeal to the submission of the issue on the ground that it  
was not supported by evidence will not be considered. Coach Co. ?;. Motor 
Li~zes, 650. 

5 30. Directed Verdict i n  Favor of Defendant. 

Upon defendants' demurrer to the evidence and defendants' motion for 
a peremptory instruction, the evidence is to be considered in the light most 
favorable to plaintiff and she is entitled to every fact and every inference 
of fact reasonably deducible therefrom. Garrett v. Cawett, 290. 

Where the wife offers no evidence that the conveyance of her property 
to a third person by deed executed by herself and husband, and the recon- 
veyance by such third person to the husband was for the purpose of con- 
veying her property to him by indirection. it  is error for the court to refuse 
the prayer of the opposing party for a directed verdict against her on the 
issue of the invalidity of the transaction because of the failure of her deed 
to comply with G.S. 52-12, since a verdict is properly directed against a 
party upon whom rests the burden of proof when such party fails to offer 
evidence upon the issue. McCullen v. Durhanz, 418. 

3 31b. Statement of Evidence and Application of Law Thereto. 

G.S. 1-180, requires the trial court to instruct the jury a s  to the law 
upon all  substantial features of the case without request for special in- 
structions, and a general statement of the law is not sufficient, but the 
court must explain the law as  i t  relates to the various aspects of the evi- 
dence adduced and to the particular issues involved. Lewis v. Watson, 20. 

I n  this action by vendees to rescind the contract of sale for fraud, the 
charge of the court is held not to contain sufficiently definite instructions 
on the issue of damages to guide the jury to an intelligent determination 
of the issue, and a new triaI is awarded. Kee v. Dillingham, 262. 

I n  this action for  assault, the battleground was the credibility of plain- 
tiff's testimony, defendant not having gone upon the stand or offered his 
answer in evidence. The court inadvertently charged that defendant said 
and contended he had not assaulted plaintiff and that he had denied same 
in his answer. Held: Construing the charge contextually and in the light 
of the eridence on plaintiff's appeal, the inadrertence did not amount to 
reversible error. Stewart v. Dixon, 737. 

3 31d. Charge on  Burden of Proof. 

Inadvertent use of phrase "beyond a reasonable doubt" in charging on 
burden of proof in civil action held cured by court's action in recalling 
jury, explicitly withdrawing erroneous instruction and giving correct charge. 
TVuatt G. Coach Go., 340. 

3 37. Issues-Conformity t o  Pleadings and  Evidence. 

Where it  is not alleged that the conveyance of the wife's property by the 
husband and wife to a third person and the reconveyance by such third 
person to the husband was for the purpose of conveying her property to 
him by indirection, the question of the i i i ra l id i t~  of the transaction be- 
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cause the notary taking the acknowledgment of the wife failed to  certify 
that  the deed was not unreasonable or injurious to  her does not arise upon 
the pleadings, and i t  is error for the court to submit issues relating thereto 
to the jury. HcCullm~, v. Durham, 418. 

8 48 M. Setting Aside Verdict i n  General. 
Action of trial court in setting aside verdict as  motion of law is re- 

viewable. McCulZerl v. Durham, 418. 

§ 49. Motions t o  Set Aside Verdict a s  Being Contrary t o  Evidence. 
Motion to set aside the verdict on the ground that  i t  is against the weight 

of the evidence is addressed to the sound discretion of the trial court. King  
v. Byrd, 177; Coach Co. v. Motor Lines, 650. 

§ 49 W. Motions to  Set  Aside Verdict fo r  Inadequate o r  Excessive Award. 
A motion to set aside the verdict for excessireness is addressed to the 

sonnd discretion of the trial court and is not ordinarily reviewable on appeal. 
Edmt~nds v. Allen, 250; Garrett c. Garrett, 290. 

§ 55. Trial by Court by Agreement-Findings of Fact. 
Where the parties consent to trial by the court without a jury, G.S. 1-184, 

the findings of the court are  as  conclusive a s  a verdict of the jury if sup- 
ported by competent evidence. Poole v. Gentry, 266. 

TROVER AND CONVERSIOX. 

3 1. Nature and Essentials of Cause of Action. 
Unauthorized sale of property of another constitutes a conversion, and 

the owner may elect to sue for the recorery of the specific property or he 
may ratify the sale and sue to recover the proceeds thereof, unless estopped. 
Parker  v. Trust Co., 527. 

TRUSTS. 

3 2a. Creation and Validity of Parol  !bust. 

Grantee may not engraft parol trust on his deed absolute in form re- 
gardless of whether consideration recited was paid or not. Bass v. Bass, 
171 ; McCullcn v. Durham, 418. 

§ 2b. Actions t o  Establish Parol  Trust. 

Plaintiff alleged that her employer changed the beneficiary in a policy of 
insurance on his life to another employee under an agreement, understood, 
discussed and acquiesced in by all parties, that  upon his death such other 
employee would pay out of the proceeds of such insurance the balance due 
on a mortgage on plaintiff's home, and thus recompense both employees for 
services faithfully rendered. Held: The action is one to establish a parol 
trust and not one to recover on a promise by the employer to answer for 
the debt of plaintiff, and therefore G.S. 22-1 has no application. Cuthrell v. 
Greene, 475. 

Plaintiff employee instituted this action against another employee upon 
an agreement under which the employer made defendant employee the 
beneficiary in a policy of insurance on his life with the understanding that 
defendant would pay out of the proceeds of the insurance the balance due 
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on a mortgage on plaintiff employee's house. H e l d :  Questions asked plain- 
tiff on cross-examination by defendant's attorney as  to whether she was 
not seeking to hold defendant for a debt owed plaintiff by the deceased em- 
ployer are  irrelevant to the issue of the existence of a parol trust, and 
plaintiff was prejudiced by the refusal of the court to sustain her objections 
thereto. I b i d .  

Plaintiff employee instituted this action against another employee upon 
an agreement under which the employer made defendant employee the 
beneficiary in a policy of insurance on his life with the understanding that 
defendant ~ o u l d  pay out of the proceeds of the insurance the balance due 
on a mortgage on plaintiff's house. H c l d :  Questions asked plaintiff's lius- 
hand on cross-examination by defendant's counsel as  to whether he did not 
know that the proceeds of policies of insurance could not be charged with 
the debts of the deceased insured. are irrelerant to the issue of the exist- 
ence of a parol trust. and objection to the questions should hare been 
sustained. I b i d .  

9 3a. Written Trusts-Requisites and Validity in  General. 
Heirs a t  law executed a n  instrnment conreying the Zoctis in trust for the 

purpose of inresting the fee simple title in the soil of one of them upon the 
death of the last trnstor. and reserved to each of them the pririlege of 
occupying and enjoying the premises for life. The instrument was found 
among the valuable papers of one of the heirs, who was also one of the 
trustees. H e l d :  The deceased heir had an interest in the property entitling 
him to possession of the deed after its execution and delivery, and therefore 
the fact that it  mas found after his death among his valuable papers raises 
no presumption of nondelhery. Cannon 2;. B l a i r ,  606. 

Heirs a t  law executed an instrnment conreying the locus in trust for 
the purpose of inresting the fee simple title in the son of one of them after 
the death of the last trustor, and reserred to each heir the right to occupy 
and enjoy the premises during his life. H e l d :  The instrument constituted 
a trust indenture to hold the property intact, to provide a homeplace for 
the heirs during their lives, and to enable the child of one of them to 
eventnallg receive the entire estate, and therefore the instrument was snp- 
ported by a valuable consideration, especially as to the heir whose son was 
to eventually receive the property. Z b ~ d .  

§ 4b. Transactions Ckeating Resulting Trusts. 
Grantee may not engraft parol trust in his faror  on his deed absolute 

in form in absence of fraud or mistake. B a s s  ti. B a s s ,  171. 
But party may establish parol trust 11pon showing that he furnished 

consideration and that  grantee agreed to hold title for his benefit. I b i d .  
Burden of establishing such trust is by clear. strong and convincing proof. 

I b i d .  

9 Sb Transactions Creating Constructive Trusts. 

A soil who murders his parents acquires legal title to property of which 
they die intestate, but equity will impress upon the legal title a conrtruc- 
t i re  trust in faror  of those who woulcl ha\-e taken if the mnrderer had 
predeceased his parents in order that he may not receire any benefit as  
a result of his own crime. G a r n e r  2;. PhilTips, 160. 
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The fact that statutory provision that  a murderer forfeits all  interest 
in  the estate of his victim is  applicable only to the relation of husband and 
wife, G.S. 28-10; G.S. 30-4; G.S. 52-19; does not deprieve equity of the 
power of declaring a n  heir who has murdered his ancestor a constructive 
trustee for  the benefit of those who would have taken if the murderer had 
predeceased the intestate. Ibid. 

g 11. !l'itle and  Rights  of Parties. 
A conveyance of land to trustees for the erection of a church to belong 

to a denomination, to have and to hold to them and their successors in 
office forever in trust for  the erection of a place of worship for the use of 
members of the denomination, takes the title in trust for the use of the 
denomination, G.S. 61-3, and therefore members of the congregation of 
the church so erected who withdraw affiliation from the denomination, 
eren though they be a majority of the congregation, are  not entitled to the 
control and use of the property a s  against the denomination, irrespective 
of whether the particular church is congregational or connectional. Westem 
N .  C. Conference v.  Tally, 1. 

§ lab. Power and Authority of Trustee i n  General. 
Testatrix devised the residuary estate to trustees with direction t o  pay 

the income therefrom to hospitals of the State for benefit of charity pa- 
tients upon the basis of the number of charity patients cared for by partici- 
pating hospitals, the decision of the trustees in respect thereto to be final. 
Held: The trustees have power to set up a reserve out of the income t o  be 
used in accordance with their judgment as  conditions affecting the trust 
may require, to determine in the exercise of their discretion who a re  charity 
patients within the intent and meaning of the will, as  well as  what is a 
hospital, and which hospitals of the State should receive said benefits. Trust 
Co. 2;. YcYullan, 746. 

UTILITIES COMMISSIOX. 

g 1. Nature and Functions i n  General. 
The Utilities Commission is an administrative agency of the State with 

quasi-judicial powers. Greyhound, Corp. v. Utilities Corn., 31. 

g 6. Appeal and  Review. 
Judicial determinations by the Utilities Commission a re  subject t o  re- 

view in accordance with the procedure provided by statute, and a n  inde- 
pendent action for mandatory injunction against the Utilities Commission 
in regard to its orders affecting a franchise will not lie a s  a substitute for 
appeal. Greyhound Cwp. v. Utilities Com., 31. 

The statutory procedure for  appeal from orders of the Utilities Commis- 
sion is exclusive, and must be exhausted before resort to the courts. Ibid. 

VAGRANCY. 

8 2. Prosecution and  Punishment. 
A warrant charging defendant with living in the county without visible 

means of support and without working, is insufficient to charge defendant 
with vagrancy. 8. u. Burris, 413. 
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VENDOR AND PURCHASER. 

§ 2.3. Remedies of Purchaser-Specific Performance. 
A written contract to convey standing timber is  specifically enforce- 

able a s  between the parties without registration, and after registration is 
specifically enforceable even against subsequent purchases for value. 
Chandler v. Cameron, 62. 

A tenant in  common, without authorization or knowledge by his CO- 

tenants, executed a written contract to convey standing timber upon the 
entire land. This contract was registered. Thereafter the tenant ac- 
quired an additional interest in the land, and he and his co-tenants exe- 
cuted to another party deed for the timber. The grantee in the timber 
deed had no actual knowledge of the prior contract to  convey. Held: 
As to the tenant's original interest, his vendee is entitled to specific per- 
formance as  against the grantee in the timber deed, but a s  to the after- 
acquired title, the vendee is  not entitled to specific performance a s  against 
the grantee. Ibid. 

VENUE. 

9 l e .  Venue of Actions Against Corporations. 
A foreign corporation which has domesticated here, G.S. 55-118, may sue 

and be sued nnder the rules and regulations which apply to domestic cor- 
porations, and is entitled to have an action against it, instituted by a non- 
resident, removed to the county of its main place of business in this State. 
Hill u. G r e ~ h o u n d  Corp., 728. 

WAIVER. 

§ 1. Matters Which May Be Waived. 
Statutory provisions enacted for the benefit of a party litigant, a s  dis- 

tinguished from those for the protection of the public, may be waived, ex- 
pressly or by implication. C a l l a m y  u. Harris, 117. 

WILLS. 

9 6. Statutory Wills-Signature of Testator. 
I t  is not required that  testator sign the will in the presence of the at- 

tested witnesses. G.S. 31-3. I n  re W i l l  o f  Etheridge, 280. 

§ 9 M . Holographic Codicils. 
Where a duly attested typewritten will has interlineations in the body 

thereof and a paragraph added a t  the end thereof in the handwriting of 
testatrix, and the instrument is again signed by her, and the written words 
a re  sufficient in themselves t o  express testamentary intent and manifest 
no intent to revoke the will as  a whole, and are not so inconsistent with 
the provisions of the will a s  to constitute a revocation, the written portions 
will be upheld a s  a holograph codicil to the will upon proper proof of the 
handwriting of the testatrix and that the instrument was found among 
papers regarded by testatrix as  valuable. I n  re W i l l  o f  Goodman, 444. 

§ 15a. Proof of Will a n d  Probate  Proceedings. 
A paper-writing must be executed and proven in strict compliance with 

the statutory requirements in order to be effective a s  a testamentary dis- 
position of property. In  re  W i l l  o f  P f ~ e t t ,  8. 
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Sotice to interested parties is not necessary to the probate of a will in corn- 
mon form. I b i d .  

16. Effect of Probate i n  Common Form and  Attack of Probate. 

The probate of a ~vi l l  in common form in accordance with statutory 
requirements, may be set aside upon motion af ter  notice where it  is clearly 
made to appear that the court mas imposed upon or misled, but otherwise 
the probate is  conclusive and cannot be collaterally attacked, and the paper- 
writing stands a s  the last will and testament until declared void i11 a direct 
proceeding in the nature of a caveat. I n  r e  W i l 7  of Ptrct t ,  8. 

Where a paper-writing has been duly probated in common form, offer of 
proof of a will alleged to have been subsequently executed by the testa- 
trix is a collateral attack, and the clerk is without jurisdiction to set aside 
the probate upon such proof. I b i d .  

Language in a judgment susceptible to an interpretation that a probate 
of a will in common form could be attacked by proffered proof of a later 
will. mill be stricken on appeal upon exception. I h i d .  

§ 17. Nature of Caveat Proceedings in  General. 

A caveat proceeding is not a civil action but a special proceeding irr rcm 
for the determination of the single question of d e x i s a c i t  c c l  11071. I n  re W i l l  
of Brock. 482. 

The distinction between a caveat proceeding ancl other controversies or 
adversary civil actions is one of snhstance as  well as  of form. I h i d .  

§ 18a. Part ies  to  Caveat Proceedings in  General. 

Parties to whom citations must issue in a caveat proceeding are only 
those who are entitled under the will or interested in the estate, G.S. 31-32, 
G.S. 31-33, and who are parties interested in the estate must be determined 
in view of the nature of the proceeding as  one i n  rem. I n  r e  Il ' i l l  of 
B r o c k ,  482. 

Persoils to whom citations mlist issue in a cxreat proceeding are not 
cited a s  parties, but merely as  interested persons to view proceedings and 
participate if they elect so to do. G.S. 31-33. I b i d .  

In  a caveat proceeding. neither the grantees in deeds executed by testa- 
tor prior to his death nor the persons to whom such grantees have conresed 
the property, either before or after testator's death, nor the heirs a t  law 
of deceased grantees are necessary parties to the determination of the issue 
of d e u i s a v i t  ?;el non when such persons are not beneficiaries under the will 
nor heirs of testator, and therefore, even if it be conceded they are proper 
parties, the trial judge, in the exercise of his discretion, is under no legal 
obligation to order citations to bring them in. I b i d .  

Where the executrix has fully administered the estate and filed her final 
account prior to the filing of a caveat, and has died pending the caveat pro- 
ceeding, it  is not necessary that the court appoint a personal representative 
fo r  the deceased execlltrix nor an administrator d. h. n. for the estate of the 
testator. I b i d .  

§ 26. Instructions i n  Caveat Proceedings. 

I n  this caveat proceeding the court charged the jury that it  was neces- 
sary for testator to have signed the in the presence of the attesting 
witnesses. H e l d :  The instruction must be held for reversible error not- 
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WILLS--Cont inued .  

withstanding the court's instruction to answer the issue as  to the formal 
execution of the will in the affirmative if the jury believed the evidence, 
since the erroneous instruction may have influenced the jury in answering 
the issue in the negative. I n  r e  Will o f  E ther idge ,  280. 

§ 31. General Rules of Construction of Wills. 

In  construing a will, the object is to ascertain the intent of the testator 
a s  gathered from his language, giving consideration to every part of the 
instrument. H o m a d a y  v. Horntadall, 164. 

111 construing a will i t  is to be assumed that the testator understood the 
provisions of the instrument. Ibid.  

While a will must be construed from its four corners or contextually, 
this rule of construction does not require courts to disregard the division 
of the instrument into sentences and paragraphs or to give a strained con- 
struction contrary to the grammatical sense of the words and form as 
ordinarily used by intelligent people for the expression of thought and 
intention. TVard v. B l a c k ,  221. 

The cardinal rule in the interpretation of a will is to ascertain the in- 
tent of the testator as gathered from the four corners of the instrument, 
and to gire effect to such intent unless contrary to some rule of law or in 
conflict with public policy. M7heeler 2;. W i l d e r ,  379. 

§ 33b. Application of Rule i n  Shelley's Case. 

The rule in Shelley 's  case is a rule of law and of property. R a t l e u  v. 
Oliser ,  120. 

A devise to a person and his heirs takes a fee simple to the devisee 
under the rule in Shelley 's  case unless it is apparent from the language 
of the instrument that the u-ord "heirs" is used to describe particular 
persons or  a particular class rather than heirs generally. Ibid.  

A derise to R "for his natural life, and a t  his death to his nearest bodily 
heirs" takes a fee simple to R under the rule in Shelley 's  case, since 
"nearest heirs," standing alone, denote an indefinite succession of lineal 
descendants who are to take by inheritance. Ib id .  

Testator devised an estate for life to his wife and then an estate to his 
nephew to hare and to hold during his lifetime and after his death "to be 
inherited by nearest heir in the Wheeler family." Wheeler was the sur- 
i~anie of both the testator and the nephew. H e l d :  Construing the will as  
a whole, it is apparent that "nearest heir in the Wheeler family" referred 
to heir of testator and not the nephew, and the rule in Shelley 's  case is 
inapplicable. Since it  appears that testator had collateral heirs who might 
inherit, the nephew cannot convey the fee simple. W h e e l e r  v. WiTder, 379. 

§ 3312. Vested and Contingent Interests and  Defeasible Fees. 
A contillgent remainder cannot vest during the life of the life tenant, 

even though the life estate be declared forfeited, since the remainder can- 
not vest until the happening of the contingency. B a s s  v. Moore,  211. 

I n  one paragraph of the will in suit the testator specified certain be- 
quests to named beneficiaries. Ry subsequent paragraph he stipulaled 
that after the payment of the debts and expenses of the estate and the 
bequests to the legatees set forth in the prior paragraph, naming them, the 
residue of the estate should be equally divided among named beneficiaries, 
with further provision that  in the event of the death of any of "the above 
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named prior to the distribution of my estate" the share of the deceased 
legatee should be paid as  stipulated. Held: The legacies set out in the 
first paragraph vested in the legatees a t  the time of the testator's death, 
and the provision that  the legacy should lapse in the erent a legatee died 
prior to the distribution of the estate applied only to those named in the 
residuary clause. Ward u. Black, 221. 

A devise to testator's son with proviso that  should he die without chil- 
dren, his interest should revert to testator's other children, constitutes a 
fee simple, defeasible upon the death of the son without children him 
surviving. Hales u. Renfrow, 239. 

8 3%. Restraint o n  Alienation. 
A devise to testator's son "to be held and owned by my said son . . . 

during the term of his natural life . . ." grants an alienable life estate to 
the son, the word "held" and the word "owned" as  there used being merely 
defiuitive of the extent of the ownership and not a restraint upon aliena- 
tion. Hendley u. Perry, 15. 

8 34a. Persons Who May Take a s  Devisees o r  Legatees. 
Appellant contended that appellee had lost its corporate existence and 

therefore had no capacity to plead in the action or take as  beneficiary under 
the will, and introduced its charter and certificate of the Secretary of State 
containing cancellation or restriction of its charter for nonpaymeut of 
franchise tax. Defendant appellee introduced certificate of the Secretary 
of State stating that  the cancellation was done through error and pnrport- 
ing to correct the error. Held: The trial court was justified in rejecting 
appellant's contention. Trust Co. v. School for Boys, 738. 

The evidence tended to show that  a n  incorporated bops' school was a 
part of an institute which also operated a girls' college some few niilrs 
distant, that upon destruction of the school by fire the remainder of its 
property and i ts  student body were removed to the site of the girls' school, 
but that  i t  maintained the same activities as  fa r  a s  possible, and that  the 
trustees of the boys' school continued to be elected separately. Held: The 
evidence is sufficient to support the court's finding that the school had kept 
i ts  entity and had not lost its right to sue or to take property because of 
asserted merger with the girls' college. Ib id .  

3 34b. Designation of Devisees and  Legatees. 
The will in question bequeathed a certain sum "to Plumtree School a t  

Plumtree, N. C." There was evidence that testatrix was interested ill an 
incorporated denominational school which had been operated under this 
name in the town designated, but that prior to the execution of the will i t  
had been amalgamated with another institution a t  another locality when its 
buildings burned. There was also eridence that  the words "at Plumtree, 
N. C." were inserted after the first drafts approved by testatrix. Held: 
Tlie evidence is sufficient to support a finding that the school was the iri- 
tended beneficiary. Trust Co. 2). School for BO?JS, 738. 

8 34c. Devises o r  Bequests t o  a Class. 
The rule that where a testamentary gift is made to a class, without 

creation of a preceding estate, only those living or  en ventre sa mere a t  
the time of the death of the testator may take, is  held to create a rebuttable 
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presumption only, which will yield to  a contrary intention expressed by the 
testator so long a s  such intent is within the rule against perpetuities and 
i s  not prerented by any statutory rule of construction. Cole v. Cole, 757. 

Testator del-ised realty together with the contents of the house thereon 
to his grandnephews "and any other children who may be born to" his 
nephey and his nephew's wife. Held:  The beneficiaries a re  not limited to  
members of the class i lz  esse  or elz v e n t r e  sa m e r e  a t  the time of testator's 
death, but the devise is to all  members of the class born to the persons 
specified as  ancestors until the possibility of issue becomes extinct by the 
death of either of them, in  accordance with the expressed intent of testator. 
I bid. 

Where a devise to a class embraces a n  executory devise to those who 
may later be born into the class, those living a t  the date of testator's death 
take in their representative capacity, and they a r e  not required to account 
for  rents and profits in the interim before the subsequent enlargement of 
the class by the birth of others, but the arrival of the newcomers has the 
effect of merely defeating their interest pro tan to .  Ib id .  

§ 39. Actions t o  Construe Wills. 
The rule that the appellate court is bound by findings of fact when sup- 

ported by evidence is applicable to findings based on evidence of extrinsic 
facts or circumstances admitted to clarify the intent or identity of the 
beneficiaries in an action to construe a will. T r u s t  Go. v. School f o r  Bous .  
738. 

§ 42. Lapsed Legacies. 
Testatrix left her surviving a husband but no issue. A legatee, a sister 

of testatrix, predeceased testatrix. H e l d :  Since the legatee would not 
have been a distributee had testatrix died intestate, the legacy lapsed 
unless the m-ill expresses a contrary intent or such intent can be gathered 
therefrom construing it  from its four corners. T r u s t  Co. u. She l ton ,  150. 

Construing the will in suit from its four corners, i t  is held no intent 
that  the legacy to testatrix' sister should not lapse upon the prior death of 
the sister is apparent, testatrix having made separate provision for  her 
sister'% children, and having provided in regard to other legacies for dispo- 
sition of the property to  specified persons in the event the legatee pre- 
deceased her, and having provided that the residuary estate should include 
bequests which should for any reason become inoperative or lapse. Ib id .  

§ 44. Doctrine of Election Under Will. 
Where the husband devises a life estate to  his wife in lands held by 

them by enfireties and also beqneaths to her all of his personal estate, 
the doctrine of election does not apply, and her heirs are not estopped 
from claiming the realty by her acts in qualifying as  executrix and ac- 
cepting the personal property. Burd  v. Pat t rrson ,  156. 

§ 45b. Provision Tha t  One Devisee Might Purchase Land Devised t o  
Another. 

Testator devised the remainder of his realty to two daughters and one 
son, with provision that a t  the election of the daughters they might pur- 
chase the son's share for a stipulated sum, with further provision that  if 
they elected to exercise the option, the money should be paid the son part 
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in cash and the balance to a trustee to be paid the son in ten annual 
installments. The son died prior to  the exercise of the option. Held: 
The daughters a re  not entitled to  exercise the option as  against the son's 
executor. Hornadal~ v. Hornaday, 164. 

5 46. n t l e  of Devisees and Right to Convey. 
A deed executed by the devises owning the defeasible fee and the 

devisees owning the contingent limitation over, with joinder of their spouses 
and the testator's widow, conveys a good and indefeasible fee simple title 
to the property. Hales w. Renfrow, 239. 

Where testator's widow and all of his children a re  named in the will to 
share alike in the residuary estate, a deed executed by all of them to- 
gether with the spouses of the married children, conveys a fee simple to 
property acquired by testator after the execution of the will regardless 
of whether the residuary clause is sufficient to  devise the property, since 
the grantors hold all right, title and interest to  the property either under 
the residuary clause or a s  heirs a t  law. Ibid. 
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Where railroad company has power of eminent domain and action 
for compensation for lands taken by it  is not instituted within time 
allowed, railroad gets right of way by statutory presumption. R. R. 
v. M f g .  Co., 695. 
A consumer sued a power company for damages resulting from fire 
of electric origin. The power company alleged that the consumer was 
guilty of contributory negligence in causing the fire. H e l d :  The 
power company was not entitled to joinder of third persons whose 
property was injured by the fire. Fleming v. Light Go., 397. 
Contention that  judgment was rendered against minor ward before 
sufficient time had elapsed after notice, held not supported by record. 
Garner  v. Phil l ips ,  160. 
Action to construe will against hospitals of state designated as  bene- 
ficiaries held properly maintained against representative hospitals and 
Attorney-General as  representative of State's hospitals. T r u s t  Co. v .  
McMul lan ,  746. 
Officer has no authority to serve process issued without notice more 
than 10 days after issuance of summons. Za r e  m'al ters ,  111. 

1-97 (1). "Process agent" need not be agent or employee of foreign cor- 
poration. Tozcnsend v .  Coach Co., 523. 

1-123. Plaintiff must state each of his canses of action separately. K i n g  
v. Coley,  259. Where complaint alleges only cause for negligence in 
serving spoiled food, defendants should not be held liable on theory 
of breach of implied warranty. Ih id .  Cross-action is governed by 
same restrictions governing joinder of causes. Horton  c. P e r r y ,  319. 
Car owners joined as  joint tor t - f easors  may not set up cross-actions 
as  between themselves. Ibid.  

1-137 ( 1 ) .  In  action on check, defendant may not set up counter-claim for 
ahuse of process based upon arrest for issuing bad check. Hancam-  
m o n  1;. Carr ,  52. 

1-139. Contributory negligence is affirmative defense which must be pleaded 
and proven. B u n d y  v. Polcell, 707. 

1-144. Plaintiff maires verification of answer by filing reply and allowing 
matter to go to hearing. Calaway  1;. H a r r i s ,  117. 

1-150. Denial of motion to make pleading more definite does not prevent 
application for bill of particulars. Lou'nzan 12. Ashevi l le .  247. 

1-153. Ordinarily, motion to make pleading more definite is addressed to 
discretion of trial court. Lotcman 1;. Ashev i l l e ,  247. 

1-176. Application for continuance shonld be supported by affidavit setting 
forth grounds. S ,  v .  Gibson,  497. Denial of motion for continuance 
did not abridge constitutional rights under facts of this case. A. v. 
Gibson,  497. 

1-180. Charge which fails to define careless and reckless driving or explain 
what constitutes proper 10olio~t in relation to evidence is insufficient. 
L e w i s  v .  TVatsolz, 20. Mere reading of statutory speed regulations is 
insufficient. Zhid. In  larceny prosecution, charge which fails to 
definc "felonious intent" is insufficient. &'. v. L r ~ n s f o r d ,  229. Charge 
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1-181 

1-183. 

1-184. 

1-198. 

1-207. 

held for  error in  'failing to explain law arising on defendant's con- 
tentions supported by evidence. S. v. Fain, 644. Failure to charge 
upon law of circumstantial evidence when State relies mainly upon 
direct evidence, not error in absence of request. S. v. Hicks, 345. 
Officer purchased liquor for purpose of obtaining evidence. Instruc- 
tion which gives impression that his credibility was enhanced by fact 
that  he was officer in  performance of duty, held error. S. v. Love, 99. 
Oral request for instructions not relating to  substantial and essen- 
tial featbre of case may be disregarded. 8. v. Hicks, 345. 
Nonsuit on affirmative defense is proper only when plaintiff's own 
evidence established the defense. MacCZure v. Casualty Co., 305. 
Nonsuit on ground of contributory negligence is  proper only when 
this defense is established by uncontradicted evidence of plaintiff. 
Bundy v. Powell, 707. 
Findings of fact by court, supported by evidence, have effect of ver- 
dict. Griggs a. York-Shipley, 573. Findings of court are  conclusive 
when supported by any competent' evidence. Poole v. Gentry, 266. 
Findings of court a re  not subject to  review in absence of exceptions 
that  findings were not supported by evidence. Cannon v. Blair, 606. 
It is error for court to  submit issue which does not arise on plead- 
ings. McCuZlen v. Durham, 418. 
Motion to set aside verdict as  against weight of evidence is addressed 
to discretion of trial court. King u. Byrd, 177; Coach Co. v. Motor 
Lines, 650. 

1-211; 1-212. Superior court has concurrent jurisdiction with clerk to en- 
ter  and vacate judgments by default. Moodf~ v. Howell, 198. 

1-234. Upon failure of evidence that  land acquired by judgment debtor within 
ten years of docketing was impressed with trust, lien attaches. MC- 
Cullen v. Durham, 418. 

1-240. Statute does not authorize party sued for  negligence to join injured 
third parties upon allegation that plaintiff was joint tort-feasor with 
defendant in causing calamity resulting in injury to himself and 
injured third parties. Fleming v. Light Co., 397. Upon motion of 
co-defendant to nonsuit cross-action against i t  by original defendant, 
evidence must be considered in light most favorable to original de- 
fendant. Pascal v. Transit CO., 435. 

1-272 ; 1-273 ; 1-274. Have no application in proceedings over which superior 
court has concurrent jurisdiction with clerk. Moody v. Howell, 198. 

1-279; 1-280. Appeal entry of record is necessary to give Supreme Court 
jurisdiction. Mason v. Comrs. of Moore, 626. 

1-282; 1-283. Appellant is  under duty to redraft statement of case on appeal 
a s  modified by judge and submit i t  for judge's signature, and upon 
failure to do so there is no "case on appeal". Western N. C. Con- 
ference v. Tally, 1. 

1-300 ; 1-299 ; 7-181. Appeal from municipal-county court not filed within 
ten days from notice of appeal in open court, but filed a t  next suc- 
ceeding term of superior court, will not be dismissed when appellant 
is without fault. Electric Co. u. Motor Lines, 86. 

1-358, 1-360. Prospective earnings are not subject to  supplemental proceed- 
ings. f inance Co. v. Putnam, 555. 
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1-368. Employer cannot be held in contempt for  paying salary to employee 
after service of order in proceedings supplemental to execution. Fi- 
nance Go. v. Putnam, 555. 

1-440.3; 1-440.11. Attachment may be issued only on one of grounds spe- 
cified by statute, and grounds must be made to appear by affidavit. 
Whitaber v. Wade, 327. 

1-440.36: 1-440.41: 1-440.45. While defendant m a s  attack ground of at- 
tachment either prior to or a t  trial of main issuer damages for 
wrongful attachment may not be assessed a t  the trial, but may be 
assessed upon motjon af ter  judgment or by subsequent independent 
action. Whitakers v. Wade, 327. 
Common law not abrogated or  repealed by statute is in  effect. S. v. 
Xullivan, 251. 
In  equitable proceedings, taxing of costs is in  discretion of court. 
Chandler v. Cameron, 62. 
Testimony should not be barred except in interest of clearly defined 
public policy or unless clearly prohibited by statute. 8. v. Davis, 386. 
Failure of defendant to testify should not be made subject of com- 
ment by court except to state that such failure does not create pre- 
sumption against him. S. v. McNeill, .377. 

9-1; 9-2; 9-7. Rejectton of prospective jurors for want of character and 
intelligence is  available to commissioners as  general objection only 
when jury list is being prepared and not after names a re  in box. 
S. v. Speller, 67. 
9-30. Motion for special venire is addressed to discretion of trial 
court. R. v. Strickland, 201. 
Certificate of notary establishes prima facie that  electors had been 
sworn and had signed affidavits accompanying their absentee bal- 
lots. Owens v. Chaplin, 797. 
One cannot be accessory after the fact to felony until such felony 
has been accomplished. S. v. Williams, 348. 
14-52. Burglary with explosives is punishable a s  for  burglary in the 
second degree--imprisonment for life or for a term of years in the 
discretion of court. I n  re McKnight, 303. 
Recent possession, without more, raises no presumption of receiving 
stolen goods with knowledge. 8. v. Larkin, 126. 

14-118; 14-394. Circumstantial evidence of guilt of blackmail and of trans- 
mitting threatening letters held sufficient. S. v. Strickland, 201. 

14184. In  prosecution for fornication and adultery, person jointly charged, 
but who is  no longer on trial, is competent as  witness. S. v. Davis, 386. 

14304. I t  is competent fo r  witness who has examined machines to testify 
as  to their physical description and that  they could be reconverted 
into coin operated slot machines. S. v. Davis, 552. 

14336. Warrant charging defendant lived in county without visible means 
of support and without working, is insufficient to charge crime. S ,  v. 
Harris, 413. 

15-25, et  seq. Officer has no authority to force way into home to serve 
process on third person without evidence that  such third person is 
inmate of or is actually in house. In re Walters, 111. 
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15-46; 160-21. Police officer may arrest without warrant for misdemeanor 

committed in his presence, but should inform person arrested of the 
charge and immediately swear out warrant. Perry v. Hurdle,  216. 

15-79; 1-458; 1-461. Personal property brought into State by nonresident is 
subject to attachment or  garnishment unless he came into State by, 
or after waiver of, extradition. W h i t e  2;. Ordille, 490. 

15-102; 15-103. Justice of the peace may take bail, either bond or cash ; and 
interest of defendant in return of cash bond is subject to garnish- 
ment, and upon garnishment, magistrate properly requires additional 
recognizance upon binding defendant over for trial. W h i t e  v. Or- 
dille, 490. 

15-169; 15-170. Evidence in prosecution for robbery that defendants took 
pistol from prosecuting witness to prevent him from harming them 
or  other persons, requires submission of lesser offense of simple as- 
sault. S. v. Lunsford ,  229. 

13-170. Where evidence is susceptible to interpretation that  defendant did 
not intend to Bill his wife when he beat her in drunken rage, court 
must submit question of defendant's guilt of manulaughter. S. v. 
McSeilZ, 377. 

15-173. Exculpatory, uncontradicted evidence introduced by State justifies 
nonsnit. S. v. Rau,  40. When evidence establishes that felony of 
murder had not been committed when assistance mas given felon, 
nonsuit must be entered in prosecution for being assessory af ter  the 
fact of murder. S. v. TVillianas, 348. 
Supreme Court must find no error in trial before sentence of death 
can be carried out. S. v. Hawley ,  167. 
Habeas corpus will not lie to test the validity of trial. I n  re 
Taulor,  297. 
Habeas corpus to determine custody of child is apposite only a s  be- 
tween parents living in state of separation but not divorced. Robbins 
v. Robbins, 430. Jurisdiction in habeas corpus to determine custody 
of child is ousted immediately upon filing of complaint in  divorce 
action. Phipps v. Pannoy, 629. 
50-13. Decree in habeas corpus awarding custody of child does not 
oust jurisdiction to determine custody in later divorce action. Rob- 
bins v. Robb iw ,  430. 
Statute grants immunity from prosecution only to those who a r e  re- 
quired to testify under compulsion. 5'. v. L o m ,  99. 

20-38 ( f f ) .  Handcart is not rehicle as  defined by statute. Lemis v. Watson,  20. 
20-129 ( d ) .  Upon original defendant's evidence that  codefendant mas stopped 

on highway without proper rear lights, nonsuit of original de- 
fendant's cross-action against codefendant was properly denied. Pas- 
cal v. Transit  Co., 435. 

20-138. Eridence raised only suspicion that  defendant was driving while in- 
toxicated, and nonsuit should have been allowed. S. v. Hough, 532. 
Testimony held sufficient on charge of drunken driving. S. v. Blan- 
kenship. 589. 

20-138, 20-140. Eridence that  defendant was driving while drunk and t h a t  
he was driving in reckless manner, held to support conviction of man- 
slaughter. S. v. Blankenship,  589. 



N. C.] ANALYTICAL INDEX. 943 

GENERAL STATUTES CONSTRUED-Continued. 
G .  S. 
20-140. Evidence held sufficient on charge of reckless driving. X. v. Blan- 

kenship, 589. 

20-150 (c ) .  Statute applies where there is no officer a t  intersection to allow 
motorist to pass another. Donivant v. Swaim, 114. 

20-154. Held: Even conceding negligence of driving in slowing vehicle down 
rapidly without warning, defective brakes on following car was in- 
tervening negligence insulating such negligence. Warner v. Lax- 
arus, 27. 

20-158. Failure of autoist traveling servient highway to stop before enter- 
ing intersection with dominant highway is only evidence of negligence 
and not negligence per se. Lee v. Chemical Co., 447. 

20-161. Evidence held to disclose contributory negligence in hitting truck 
parked on highway in violation of statute. Bus Co. u. Products GO., 
352. 

20-166; 20-182. Knowledge of driver that he had been involved in accident 
resulting in injury is essential element of "hit and run driving." 
S. v. Ray, 40. 

20-174 ( d )  ; 20-174 ( e ) .  Pedestrian pushing handcart on right side of road 
is not guilty of contributory negligence as  matter of law, since op- 
erator of vehicle is under duty to exercise due care notwithstanding. 
Lewis v. Watson, 20. 

20-217. Evidence held for jury on issues of negligence and contributory 
negligence in this action to recover for death of child killed on high- 
way after he had alighted from school bus, even though technically 
there was no violation of statute. Hughes u. Thayer, 773. 

22-1. Has no application to allegations that employer left insurance to 
one employee with understanding that she would pay out of proceeds 
mortgage indebtedness on plaintiff employee's house. C^uthrell 0. 

Creene, 475. Complaint held not to allege that consideration for 
promise moved to promisor, and nonsuit was proper. Myers v. Alls- 
brook, 786. 

25-30; 23-192. Person who accepts check for pre-existing debt owed him 
by maker is purchaser for value. Bank v. Marshburn, 104. Bank 
paying check under mistake a s  to indentity of maker is not entitled 
to recover against payee upon theory of unjust enrichment. Ibid. 

28-7; 28-149. Wife died leaving surviving husband but no issue; husband 
is sole "distributee" to exclusion of her collateral kin. Trust Co. v. 
Shelton, 150. 

28-10; 30-4, 52-19. Fact that statutory provisions relate only to husband 
and wife does not deprive equity of power of declaring son who 
murdered parents a trustee of estates for benefit of those who ~ o u l d  
have taken had son predeceased parents. Garner v. Phillips, 160. 

28-31. Clerk may not set aside probate in common form up011 proof of ex- 
ecution of later will. I n  r e  Will of Puett, 8. 

28-32. In  passing upon question of revocation of letters of administration, 
clerk should not consider obligations and duties of administrators 
in their capacity of heirs a t  law. I n  r e  Estate of Galloway, 547. 
Clerk exercises legal discretion in revoking letters of administration 
which is reviewable. Ibid. 
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28-173. Soldiers' and Sailors' Civil Relief Act does not extend time for  ac- 

tion for wrongful death even though administrator was in armed 
services. iMcCoy v. R. R., 57. I n  hearing before Industrial Com- 
mission, testimony of statement made by employee shortly before 
death is incompetent when not brought within statutory definition of 
"dying declaration". West v. Dept. of Conservatio?z, 232. 

29-1. Evidence held for jury on question of whether parent intended con- 
veyance of land to be advancement. Harrelson v. Gooden, 654. 

31-3. I t  is not required that testator sign the will in the presence of the 
attesting witnesses. I n  re  Will of Etheridge, 280. 

31-3; 31-18. Paper-writing must be executed and proven in strict compliance 
with statutory requirements. I n  r e  Will of Puett, 8. 

31-19; 31-32. Probate in common form may be set aside on motion where it  
appears court was imposed upon, but otherwise is conclusive and may 
be set aside only upon caveat. I n  re Will of Puett, 8. 

31-32; 31-33. Neither grantees in deeds executed by testator nor persons 
to  whom such grantees have conveyed property, either before o r  after 
testator's death, nor heirs a t  law of deceased grantees are necessary 
parties to caveat. In re  Will of Brock, 482. 

31-42. Testatrix left her surviving a husband but no issue. A legatee, 
sister of testatrix, predeceased testatrix. Held: Legacy lapsed in 
absence of contrary intent expressed in will. T w s t  Co. v. Shelton, 
150. 

38-1; 38-4. Defense bond is not required in special proceeding to establish 
boundaries. Roberts v. Sawyer, 279. 

41-10. If  title becomes involved in processioning proceeding, it  becomes 
in effect action to  quiet' title, and no defense bond is required in 
such action. Roberts v. Sawyer, 279. 

43-37 ( 5 ) .  Deed of trust securing note falling due more than fifteen years 
prior to plaintiff's purchase of property, there being no affidavit or 
marginal entry on records, held properly removed as  cloud on title. 
~ h o m a s  v. Myers, 234. 
1-234; 1-306. Execution sale had less than ten days before expiration 
of ten years from rendition of judgment is  ineffective, since sale must 
be held open for ten days, and therefore sale cannot be completed 
within ten year period. McCullen v. Durham, 418. 
Upon defendants' plea of sole seizin in partition, burden is on plain- 
tiffs to show title a s  tenants in common. Johnson v.  Johnson, 541. 
Where vendor has only undivided interest, and later he joins other 
tenants in common in conveyance, provision of judgment that if ven- 
dee elected to purchase, there should be actual partition between ven- 
dee and grantee held without error. Chandler v.  Cameron, 62. 
Registration is constructive notice as  to all instruments authorized to 
be registered; but right to require vendor to convey after acquired 
title rests on personal contract not required to be registered, and 
therefore registration is not notice of such right. Chandler v. Can,- 
eron, 62, 
Immediately upon filing of action for divorce, jurisdiction to de- 
termine custody of children of marriage vests in superior court iu 
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which divorce action is pending. Phipps v. Vannoy, 630. In  so f a r  
a s  statute undertakes to vest court with authority to  award custody 
of children without service of process o r  notice, it is  unconstitutional. 
CobZe v. Coble, 81. 
Cross-action setting forth cause of action for divorce a mensa, G.S. 
50-7, is  sufficient to  sustain order for  alimony pendente lite. Nall 
v. Null, 598. 
Allegation that separation of defendant from plaintiff wife was 
without fault or misconduct on her par t  is  sufficient allegation of 
want of provocation. Trull v. Trull, 196. 
Certificate is essential to conveyance of property by wife to husband, 
either directly or indirectly; but mere conveyance by wife to third 
person and conveyance by third person to husband is insufficient in 
absence of allegation and proof that  transaction was indirect con- 
veyance to husband. McCullen v. Durham, 418. Agreement of wife 
t o  hold land purchased with husband's money for benefit of them both 
does not affect her separate estate. Bass v. Bass, 171. Acknowledge- 
ment of wife does not preclude a showing of want of consideration in 
an attack of the instrument for fraud. Garrett v. Garrett, 290. 

55-118 ; 1-79 ; 1-82. Domesticated corporation sued here by nonresident is 
entitled to have action removed to county of its principal place of 
business. Hill  v. Greylzound Gorp., 728. 

60-135; 60-136; 60-139. Statutory provision for segregation of races on car- 
riers applies to intrastate transportation between cities as well as  
within a city. S. v. Johnson, 701. 

61-2; 61-3. Conveyance of land to officers and trustees of religious organ- 
ization for  purposes of the organization creates valid trust. wheeless 
v. Barrett, 282. 
Conveyance of land to trustees for erection of place of worship and 
use of members of demonination, establishes valid trust. Western 
N. 0. Conference v. Tally, 1. 
62-20. Plaintiffs had adequate remedy by appeal from order granting 
competitor additional franchise rights, and could not maintain in- 
dependent action. Grqihound Gorp. v. Utilities Corn., 31. 
W-19. Osteopath is guilty of practising medicine without license if 
he administers or prescribes drugs, even though they be patent 
medicines. 5'. v. Baker, 73. But he may administer violet .ray treat- 
ments. Ibid. 

90-114; 90-115. Statute proscribing person from duplicating ophthalmic lens 
unless licensed is unconstitutional since this does not constitute prac- 
tice of optometry. Palmer v. Smith, 612. 

90-129. Osteopathy is system of healing without drugs, and curricula of col- 
leges of osteopathy cannot enlarge statutory definition. 8. a. Baker, 
73. 

92-1, et  seq. Held unconstitutional of being in excess of police power. S. v. 
Ballawe, 764. 

92-2 ( a ) .  Evidence held to  sustain finding that employer had five or more 
employees regularly employed in business. Hunter v. Peirson, 356. 
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92-2 (b ) .  Evidence held to show that deceaseds were not casual employees 

and further that  they were fatally injured in employer's regular busi- 
ness. Hunte r  v .  Peirson, 336. 

96-14(d) ( 2 ) .  Employees belonging to groups, members of which partici- 
pated in strike, are  not entitled to unemployment benefits. Unem- 
ployment Conzpensation Comm. v .  Lunceford,  570. 

97-24. Employer held not estopped from setting up defense that claim was 
not filed within one year of accident. Jacobs v. Mfg .  Co., 660. 

97-25 ; 97-26 ; 97-83 ; 97-90. Compensation Act provides exclusn e remedy for 
determination of dispute as  to fee for medical services to elnployees. 
Worleu  v .  Pipes, 463. Even though employer denies liability on 
ground that injury did not arise out of and in course of employment. 
Matros v .  Owen, 472. 

97-52; 97-54; 97-61. Employee disabled by silicosis from performing normal 
labor in occupation subject to hazard of silica dust is entitled to 
ordinary compensation unless there is reasonable basis for Commis- 
sion to find that he has actual or potential capacity to work with 
substantial regularity during foreseeable future in another occupation. 
Young v. Whitehal l  Co., 360. 

97-53. Heart disease is not an occupational disease. W e s t  v.  Dept. o f  Con- 
servation, 232. 

105-116 ( 6 ) .  Does not limit amount of franchise tax which City of Greens- 
boro may impose. Power Go. v. Bowles,  143. 

105-147 (10) .  Where business of estate is managed by active trustees, resi- 
dent beneficiary of income is liable for  income tax thereon notwith- 
standing that state of si tus of business collected income tax thereon. 
Sabine v. Gill, 599. 

105-169 (1). Sale of flowers grown on own land not exempt from sales tax 
when sale is made in capacity of florist and not farmers. I lender- 
son v.  Gill, 313. 

110-21 ( 3 ) .  Juvenile court has exclusive original jurisdiction to determine 
custody of child as  between father and parents of deceased wife to 
whom custody had been granted in divorce action. Phipps v .  Vannoy ,  
629. 

115-83 ; 153-77 ; 153-78 ; 163-107. County commissioners have power to allocate 
funds for school buildings among projects in manner different than 
that set out in bond order. Atkins  v. McAden, 752. 

122-83; 122-84. Since statutes prescribe no procedure for determining de- 
fendant's mental ability to plead and stand trial, procedure is  gov- 
erned by common law. S. v. Sullivan, 251. 

136-68; 136-69. Petitioners a re  not entitled to cartway for purpose of ingress 
and egress to home they propose to build. Brown v. Glass, 657. 

136-69. Finding that  petitioner had adequate ingress and egress by permis- 
sive use of private road precludes establishment of cartway. Gar- 
ris  v .  Byrd ,  343. Laying off cartway and adjudication of damages 
are matters for  jury of view in first instance and not court. Ibid. 

143-129. Contractor is entitled to  recover on quan tum merui t  for work done 
under contract let without advertisement as  required by statute 
Hawk ins  v .  Dallas, 561. 



N .  C.] ANALYTICAL INDEX. 

GENERAL STATUTES CONSTRUED-Continued. 
G. s. 
153-92. Vote on bonds for necessary purpose is not against registration. Mason 

v. Cornrs. of Moore, 626. 
160-1. Municipality has only powers conferred by statute and those neces- 

sarily implied therefrom. Green v. Kitckin, 450. 

160-9 ; 160-20 ; 160-21. Municipality has express authority to employ policeman, 
and implied power to provide special training for him. Green v. 
Kitchin, 450. 

160-93. Court has authority, upon rendition of judgment of foreclosure of 
drainage lien, to include in costs one attorney's fee for district. 
Drainage District v. Bullard, 633. 

160-172, e t  seq. Power of municipal governing body to zone is non-delegable, 
and mpnicipal board of adjustment has no power to issue permit for 
type of business prohibited by zoning ordinance. James v. Sutton, 
515. Proposed use of premises held not prohibited by zoning regula- 
tions, and board of adjustment should determine petition on merits. 
Ib id .  

163-1; 163-10; 163-151; 163-183. Primary laws have no application to new 
political parties. State Board of Elections is without authority to 
require that petition for new party be accompanied by affidavits 
that  signers are  registered voters, and have not voted in primary. 
States' Rights Democratic Party v. Board of Elections, 179. 

1G.3-25 ( f ) .  "Residence" means domicile as  distinguished from temporary 
dwelling-place. Owens v. Chaplin, 797. 



ANALYTICAL INDEX. 

CON~TITUTION O F  NORTH CAROLINA, SECTIONS OF, CONSTRUED. 
(For  convenience in  annotating.) 

ART. 
I ,  sec. 1. Liberty embraces right to choose profession or occupation subject 

only to legitimate exercise of police. power. S. v. Ballance, 764. 
I ,  sec. 11. Defendant has right to be represented by counsel, and in capital 

felonies court must appoint counsel for defendant unable to em- 
ploy one. S. v. Gibson, 497. Right to counsel embraces right to 
sufficient time to prepare defense, but denial of continuance in this 
case was not prejudicial. Ibid. 

I ,  see. 7. Fact that policeman may not remain in employ of city after 
special training does not render expenditure for special training an 
exclusive emolument. Green v. Kitchin, 450. 

I ,  sec. 15. Officer has no authority to force way into home to serve process 
on third person without evidence that  such third person is inmate 
of or is actually in the house. I n  re WaZters, 111. 

I ,  sec. 17. Where Negroes are  systematically excluded from grand jury, 
motion to quash must be allowed. S. v. Speller, 68. Statute regulat- 
ing photography held void a s  being beyond police power of State. 
8. v. Ballance, 764. 

I,  sec. 31. Statbte regulating photography held to create monopoly. S. v. 
Ba ZZance, 764. 

V, sec. 3. Expenditure by .municipality for special training of policeman is 
for public purpose. Green v. h'itchin, 450. 

V, see. 4. Vote on bonds for necessary purpose is  not against registration. 
Mason v. Cornrs. o f  Moore, 626. 

VII, sec. 7. Expenditure for special training of policeman is  for necessary 
purpose and vote is not necessary. Green v. Kitchin, 450. 

IX, sec. 5. Transfer of school property to coterminous municipality held not 
diversion in view of statutory and contractual obligation that  prop- 
erty be used for  school athletics. Boney v. Kinston Graded Schoole, 
136. 

CONSTITUTION OF THE UNITED STATES, SECTION OF, CONSTRUED. 
(For  convenience in  annotating.) 

XIV Amendment. Where Negroes a re  systematically excluded from jury 
list, motion to quash must be allowed. 8. v. Speller, 68. Defendant 
has right to be represented by counsel, and in capital felonies court 
must appoint counsel for defendant unable to employ one. 8 .  v. Gib- 
son, 497. Right to counsel embraces right to sufficient time t o  pre- 
pare defense, but denial of continuance was not prejudicial in  this 
case. Ibid. 


