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CITATION OF REPORTS 

Rule 46 of the Supreme Court is as  follows: 
Inasmuch as  all the Reports prior to the 63rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. as  follons: 

1 and 2 Martjn, & Coni. )..............as 1 N. C. 

1 Haywood '6 2 6' ............................ 
2 " ............................ " 3 " 

1 and 2 Car. Law Re- ,, 4 u 

pository b. N. C. Term ]"' 
1 Murphey .... '6 5 6' ..................... 
2 " ............................ ,' 6 " 

3 " ............................ 6' 7 'I 

1 Hnwks ........................... ....." 8 " 
2 " ' 6  g 6' ................................ 
3 " ................................ " 10 " 

4 " ................................ " 11 " 

.................... 1 Devereux I,aw " 12 " 

2 1 6  ...................... " 13 " 

3 " " .................... " 14 " 

1 " " .................... " 15 " 

1 " Eq. .................... " 16 " 

2 " " .................... " 17 " 

................ 1 Dev. & Bat. Law " 18 " 

2 " ' ................ " 19 " 

3&4" ' ................ " 20 " 

1 Dev. & Bat. Eq ................... " " 

9 " 6, 22 " .................. 
........................ 1 Iredell 1 . a ~  " 23 " 

9 Iredell Law ...................... as 31 N. C. 
10 " " ...................... " 32 " 

11 " " ...................... " 33 " 

12 " " ...................... " 34 " 
13 " " ...................... " 36 " 

1 " Eq. ..................... " 36 " 
9 1 6  " ..................... " 37 " 
3 " " ..................... " 3 8  " 
4 " " ...................... " 39 " 
5 " " ..................... " 40 " 
6 " " ...................... " 41 " - " ...................... .' $2 " 

8 " " ..................... " 43 " 

Busbee Law .......................... " 44 " 
" Eq. ........................ " 45 " 

1 Jones I.aw ........................ " 46 " ', ' 1  ' I  - ...................... " 47 " 
3 " " ...................... . . "  48 " 
4 " " ........................ " 49 " 

6 " " ........................ " 60 " 
6 " " ........................ " 61 " - '1 6' ........................ " 52 " 
8 " " ........................ " 53 " 

1 " Eq. ....................... " 54 " 

4 " " ....................... " 57 " 

5 " " ....................... " 58 " 

6 " " ........................ " 59 " 

.................... 1 ~ n d  2 Rinsto 1 " 60 " 

........................ Phillips J,aw " 61 " 

....................... ' Eq. " 62 " 

ET I n  quoting from the reprinted Reports, counsel will cite always the 
marginal ( i .e . ,  the original) paging. 

The opinions published in the first s i r  volumes of the reports were written 
by the "Court of Conference" and the Supreme Court p-ior to 1819. 

From the 7th to the 62d vohmes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, fcr  the 5rst 5fty pears 
of its existence, or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Ciril War a re  published in the 
volumes from the 83d to the 79th, both inclusive. From the 80th to  the 
lOlst volume,ci, both inclusive, will be found the opinion of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of Ave members, from 1889 to 1 July, 1937, are published in rolumes 
102 to 211, both inclusive. Since 1 July, 1937, and beginning with volunle 212, 
the Court has  consisted of seven members. 
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J U D G E S  
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

EASTERN DIVISION 
Kame District Address 

CHESTER MORRIS .............................. ............. First ................................. Currituck. 
WALTER J. BONE ........................... ... ...... Second ............................. Xashville. 
R. HUNT PARKER ..................... .. .......... .e Rapidle. 
CLAWBON L. WILLIAMS ................................ Fourth .............................. Sanford. 
J. PAUL FRIZZELLE ................................... Fifth ................................. S o  Hill. 
HENBY L. STEVENB, JR ................................ Sixth ................................. Warsaw. 
W. C. HARBIS ............................................... Seventh ............................ Raleigh. 
JOHN J. BURNEY .......................................... Eighth .............................. l\7iln~i~igton. 
Q. K. NIMOCKS, JR ....................... .. ....... ......Xinth .................... .. ...... Fayetteville. 
LEO CARR ........................................................ Tenth ................................ Burlil~gton. 

SPECIAL JUDGES 
W. H. S. BURGWYK .............................. -d. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  LUTHER HAMILTON~.  Morehead City. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PAUL B. ~ D M U K D S O R ; ~  Goldsboro. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM I. HALSTEAU~ South Mills. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM T.  HATCH^ Raleigh. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILKINS P. H O R T O N ~  Pittsboro. 

WESTERN DIVISION 
JOHN H. CLEMENT .................................... Eleventh ....................... Winston-Salem. 

........................ H. HOYLE SINK ............................................. Twelfth Greensboro. 
.................................. F. DONALD PHILLIPB Thirteenth .................... Rockingham. 

WILLIAM H. BOBBITT .................................. o u r t e e n t h  ............. Charlotte. 
..................... FRANK hi, ARMBTRONG ............................... Fifteenth Troy. 

....................................... J. C. RUDISILL~ Sixteenth ...................... Newton. 
................ J. A. ROCSSEAU ............................................ Seventeenth North Wilkesboro. 

............. J. WILL PLESS, JR ......................................... i h t e e t l  Marion. 
ZEB V. KETTLES .......................................... Xineteenth .................... Asheville. 

.......................................... .................. DAN K. MOORE Twentieth Sylva. 
ALLEN H. GWYX .................... ... ......... Twenty-first ................. Reidsville. 

SPECIAL JUDGES 
GEORGE B. PATTON ............................................................................... Fra nklin 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHARLES L. COG GIN^ Salisbury 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GEORGE A. SHUFORD~..  .Asheville 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PEYTON MCSWAIK~. Shelby. 
........................................................................................... A. R. CRISP.. Lenoir. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HAROLD K. BENNETT ........... .. Asheville. 
.................................................................... SUSIE  SHARP^ ............. ... Reidsville. 

EMERGENCY JUDGES 
HEXBY A. GRADT ................................................................................... Sew Bern. 

.......................................................................... FELIX E. ALLEY, SR. Waynesville. 
........................................................ LUTHER HA MILT ON^ HA MILT  ore head City. 

IAppointed Emergency Judge 12 July, 1949. 
SAppointed 7 May, 1949. 
STerm of office expired 30 June, 1949. 
&Appointed 1 July, 1949. 
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SOLICITORS 

EASTERN DIVISION 

Name Diatrict Addreaa 
WALTER W. COHOON . . . . . . . . . . . . . . . .  First ................................ . E l  City. 

............................... GEORGE M. FOUNTAIN .bore. 
......... ................... ERNEST R. TYLER ... .Third ................................ Koxobel. 
......... .............................. W. JACK HOOKS .... Fourth ............................. Kenly. 

W. J. BUNDT . . . . . . . . . . . . . . . . . . . .  Fifth ................................. Greenville. 
......................................... J. ABXER BARKER Sixth ................................ Roseboro. 

WILLIAM T. BICKETT ................................... Seventh ............................ Raleigh. 
........................................ CLIFTON L. MOORE Eighth ............................ ..Burgaw. 

MALCOLM B. RESWELL.. . . . . . .  Sinth .............................. Lumberton. 
WILLIAX H. J~URDOCH..  . .  Tenth .............................. Durham. 

WESTERN DIVISION 

WALTER E. JOHNSTON, JB. ...................... E l e ~ e n t h  .......................... Winston-Salem. . . CHARLES T. HAGAN, JR. ............................ 1 welfth ........................... Greensboro. 
...................... M. G.  BOY- .............................................. .Thirteenth Carthage. 

BASIL L. WHITENER .................................... Fourteenth ...................... Gastonia. 
JOHN R. MCLAUGHLIN .............................. Fifteenth ......................... Statesville. 
JAMES C .  FARTHING . . . . . . . . . . . . . . . . .  .Sixteenth ......................... Lenoir. 
AVALON E. HALL .......................................... Seventeenth ................. Yad1;inville . 

...................... ................................................ C. 0. RIDINGS Eighteenth Forest City. 

....................... .............................................. W. K. MCLEAN Xineteenth isheville. 
THADDEUS D. BRTSON, JR . . . . . . . . . . . . . . . . . . . . . . . .  Twentieth ....................... Bryson City. 

.................... .................................................... R. J. SCOTT Twenty-first Danbury. 



SUPERIOR COURTS, SPRING TERM, 1949 
- - 

The numbers in parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 

THIS C A L E N D A R  IS U N O F F I C I A L  

EASTERN DIVISION 

F I R S T  J U D I C W  DISTILICT 
J u d g e  Cam 

Beaufort-Jan.  17. ( 2 ) ;  Feb .  2 l t  ( 2 ) ;  
Mar.  218 ( A ) ;  ADr. l l t ;  M a y  B t  (Z); J u n e  
27. 

Camden-Mar. 14. 
Chowan-Apr. 4;  M a y  St .  
Currl tuck-Mar.  7. 
Dare-May 80. 
Gates-Mar. 28. 
Hyde-May 23. 
Pasquo tank-Jan .  l o t ;  Fob. 1 4 t ;  Feb .  21' 

( A ) ;  M a r .  217; M a y  S t  ( A )  ( 2 ) ;  J u n e  6.; 
J u n e  1st (2) .  

P e r ~ u l r n a n b J a n .  I 7 t  (A) ;  Apr .  18. 
Tyrrell-Feb. 77; Apr .  25. 

S E C O N D  J U D I U I A L  D I S T R I C T  
J u d g e  M o r r i s  

Edgecornbe-Jan.  24; Mar.  7 ;  Apr .  4 t  
( 2 ) ;  J u n e  6 (2) .  

Martin-Mar. 21 ( 2 ) ;  Apr .  1st ( A )  ( 2 ) :  
J u n e  20. 

Nash--Jan. 31; Feb .  2;t ( 2 ) ;  Mar.  14 ;  
Apr .  26 t  ( 2 ) ;  M a y  30. 

W a s h i n g t o n - J a n .  10  ( 2 ) ;  Apr .  1st. 
Wilson-Feb. 7 t ;  F e b .  14'; M a y  16.; M a s  

2 3 t ;  J u n e  27t. 

T H I R D  J U D I C I A L  D I S T R I C T  
Judge B o n e  

Bert le-Feb.  14  ( 2 ) ;  M a y  9 (2) .  
Halifax-Jan.  31  ( 2 ) ;  Mar .  21 t  ( 2 ) ;  Me$  

2 ;  J u n e  6 t  ( 2 ) .  
Hertford-Feb. 28; Apr .  1 8  (2). 
Nor thampton-Apr .  4 ( 2 ) .  
Vance-Jan.  10.; Mar. 7.; Mar.  1 4 t  

J u n e  20.: J u n e  27t .  
Warren--Jan. 17.; J a n .  2 4 t ;  M a y  23. 

M a y  30t. 

F O U R T H  J U D I C W  D I S T R I C T  
J u d g e  P r t r k e r  

Cha tham-Jan .  17;  Mar .  i t ;  Mar .  21 t  
May.  16. 

Harne t t - Jan .  10'; F e b .  7 t  ( 2 ) ;  Mar .  21 
( A ) ;  Apr .  4 t  ( A )  ( 2 ) ;  M a y  S t ;  M a y  23' 
J u n e  1 3 t  ( 2 ) .  

Johns ton-Jan .  l o t  ( A )  ( 2 ) ;  F e b .  14 ( A )  
Feb.  21 t  ( 2 ) ;  Mar .  7 ( A ) ;  Mar.  14 ;  Apr .  1 
( A ) ;  A p r .  2St ( 2 ) ;  J u n e  27.. 

L e e J a n  31 t  ( A )  ( 2 ) ;  M a r .  28'; A p r  
I t ;  J u n e  20 t  (A) .  

Wayne-Jan. 24; J a n .  3 I t ;  Feb .  7 t  ( A )  
Mar .  7 t  ( A )  (1); Apr.  1 1 ;  Apr .  1 s t ;  APT 
2St ( A ) ;  M a y  30;  J u n e  6 t ;  J u n e  1 3 t  ( A ) .  

F I F T H  J U D I C I A L  D I S T R I C T  
J u d g e  W i l l i a m s  

Carteret-Mar.  1 4 ;  J u n e  13  ( 2 ) .  
Craven-Jan.  10.; J a n .  ,3l t  ( 2 ) ;  F e b .  14 

A p r .  1 1 ;  May.  1 6 t ;  J u n e  6 . 

Greene-Feb. 28 (:1) ; J u n e  27. 
Jones-Apr. 4. 
Pamlico-May 2 ( 1 ) .  
Plt t-Jan.  177;  J : m .  24;  Feb .  2 1 t ;  Mar.  

! l t ;  M a r .  28; Apr .  18 ( 2 ) ;  M a y  9 t  ( A ) ;  
blay 23 t  ( 2 ) .  

S I X T H  J U D I C I A L  D I S T R I C T  
Judgrt  F H z z e l l e  

Duplin-Jan.  lot ( 2 ) ;  J a n .  31*; .Mar. 1 4 t  
( 2 ) ;  Apr .  1 1 ;  A p t .  'L8t. 

Lenoir-Jan. 24'; Feb .  21 t  ( 2 ) :  Apr .  25; 
H a y  1 6 t  ( 2 ) ;  J u n e  13t  ( 2 ) ;  J u n e  2i'. 

d n s l o w - ~ a r .  7;  M a y  30 ( 2 ) .  
Sampaon-Feb.  " ( 2 ) ;  M a r  28t  ( 2 ) ;  

May 2 ;  M a y  9 t ;  J u n e  1 3 t  ( A )  ( 2 ) .  

S E V E N T H  J U D I O l A L  D I S T R I C T  
J u d ~ : e  Stevens 

Frank l in - Jan .  24 t  ( 2 ) ;  Feb.  14': Apr .  
18'; M a y  2 t  ( 2 ) .  

Wake-Jan.  10'; J a n .  1 7 t ;  J a n .  24t  ( A )  
( 2 ) ;  Feb .  21 t  ( 2 ) ;  M a r .  7. ( 2 ) ;  Mar .  21 t  
( 2 ) ;  Apr .  4.; Apr .  1st ( A ) ;  Apr.  2 5 t .  Ma; 
27 ( A ) ;  M a y  9. ( A ) ;  M a y  19 t  ( 3 ) .  J u n e  6 
( 2 ) ;  J u n e  20t  (2 ) .  

E I G H T H  J U D I C I A L  DIWTRICT 
J u d g e  H a r r i s  

Brunswick-Jan  24 ;  ADr. 4 t :  M a y  23 
colurnbus- an. 31. ( 2 ) ;  Feb .  21t  ( 2 ) ;  

M a y  9.; J u n e  20 (2 ) .  
N e w  Hanover-Jan.  17'; Feb .  7 t  ( A ) ;  

F e b .  l 4 t ;  Mar.  14 ( 2 ) :  Apr .  l l t  ( 2 ) ;  M a y  
16'; M a y  30t  ( 2 ) ;  J u n e  13'. 

Pender-Jan.  10 ;  M a r .  2 8 t ;  M a y  2. 

X I N T H  J U D I C I A L  D I S T R I C T  
J u d g e  B u r n e y  

Bladen-Jan.  I ( ' ;  M a r .  21.; M a y  2 t .  
Cumber land-Jan .  17.; F e b .  1 4 t  ( 2 ) ;  

Mar. 7. ( A ) ;  M a r .  14'; M a r .  28t  ( 2 ) ;  M a y  
2. ( A ) ;  M a y  97 ( 2 ) ;  J u n e  6.. 

Hoke--Jan.  24 ;  A p r .  25. 
Robeson-Jan.  1 7 t  ( A )  ( 2 ) ;  J a n .  31. 

( 2 ) ;  Feb .  28 t  ( 2 ) ;  M a r .  21' ( A ) ;  Apr .  11' 
( 2 ) ;  Apr .  25t  ( A ) ;  M a y  9. ( A )  ( 2 ) ;  May 
23t  ( 2 ) ;  J u n e  1 : t ;  J u n e  20'. 

T E N T H  J1:DICZAL D I S T R I C T  
Juc lge  N i m o c k s  

Alamance-Jan.  31 t  ( A ) ;  Feb .  28'; Apr .  
I t :  M a y  16' ( A ) ;  M a y  30t  ( 2 ) .  

Durham-Jan .  10'; J a n .  1 7 t  ( 2 ) ;  J a n .  
31t  ( A ) ;  Feb .  21'; F e b .  28t  ( A ) :  Mar .  7 t  
( 2 ) ;  Mar.  21t  ( A ) ;  M a r .  28.; Apr .  4' ( A ) ;  
ADr. l l t  ( A )  ( 3 ) ;  M a y  2 t  ( 2 ) ;  M a y  23.; 
Mav 30t  ( A )  ( 3 ) :  J u n e  27' 

d r a n v i l l e - ~ e b  7 ( 2 ) ;  Apr .  11  ( 2 ) .  
Orange-Mar. 21; M a y  1 6 t ;  J u n e  IS 

J u n e  2 0 t .  
Person-Jan.  31;  Feb .  7 t  ( A ) ;  A p r .  25. 



COURT CALENDAR. vii 

WESTERN DIVISION 

E L E I  E N T H  J U D I C I A L  D I S T R I C T  

J u d g e  P h i l l i p s  

Ashe-Apr. 18 ' ;  M a y  30 t  ( 2 ) .  
Aileghany-May 2. 
Forsv th - Jan  10' ( 2 ) :  J a n .  l i t  ( A ) :  

J a n .  2 i t  ( 2 ) ;  F e b .  i *  ( 2 ) ;  F e b .  1 4 t  ( A )  t 
F e b .  21t  ( 2 ) ;  Mar .  i *  ( 2 ) ;  Mar .  1 4 t  ( A ) ;  
JIar. 21t ( 2 ) ;  Apr .  4 '  ( 2 ) ;  Apr .  18 ( A ) ;  
A p r .  25. M a y  2 ( A ) ;  M a y  16. ( 2 ) ;  M a y  30 t  
( A )  ( 2 ) ;  J u n e  13' ( 2 ) ;  J u n e  20 t  ( A )  (2 ) .  

T W E L F T H  J U D I C I A L  D I S T R I C T  

J u d g e  G w y n  

Davidson-Jan.  31;  Feb .  21 t  ( 2 ) :  A p r .  
I l t  ( A )  ( 2 ) ;  M a y  9 ;  M a y  30 t  ( A )  ( 2 ) ;  
J u n e  27 

Guiiford-Greensboro Division-Jan. 10.; 
J a n .  l i t  ( 2 ) ;  F e b .  i *  ( 2 ) +  F e b .  2 1 t  ( A )  
( 2 ) ;  Mar .  7'; Mar .  28' ( A ) :  Apr .  I t  ( 2 ) ;  
APT. 1 s t  ( 2 ) ;  Apr.  25' ( A ) ;  M a y  23'; J u n e  
6 t  ( 2 ) ;  J u n e  20.. 

Guilford-Hlgh P o i n t  Division-Jan. 17' 
( A )  ; Feb .  1 4 t  ( A )  ; M a r .  14'; Mar .  21t  ( 2 )  ; 
M a y  2'; M a y  167 ( A )  ( 2 ) ;  M a y  30.. 

T H I R T E E N T H  J U D I C I A L  D I S T R I C T  

J u d g e  B o b b l t t  

Anson-Jan.  17'; Mar .  i t ;  A p r .  18  ( 2 ) ;  
J u n e  13 t .  

Moore--Jan.  24'; F e b .  1 4 t ;  M a y  23.; 
hrav R O ~  

Richmond-Jan .  10.; F e b .  i t  ( A ) ;  M a r .  
2 1 t ;  A p r .  11'; M a y  3 0 t  ( A ) ;  J u n e  20 t .  

Scot land-Mar.  14 ;  M a y  2 t .  
Stanly-Feb.  i t ;  F e b .  147 ( A ) ;  A p r .  4 ;  

M a y  16 t .  
Union-Feb. 21 ( 2 )  ; M a y  9. 

F O U R T E E N T H  J U D I C I A L  D I S T R I C T  

J u d g e  A r m s t r o n g  

Gaston-Jan.  17 ' ;  J a n .  24t  ( 2 ) :  Mar .  14. 
( A ) ;  Mar .  21t  ( 2 ) ;  Apr .  25'; M a y  237 ( A )  
( 2 ) ;  J u n e  6'. 

Mecklenburg- Jan .  10'; J a n .  l o t  ( A )  ( 2 ) ;  
J a n .  24' ( A )  ( 2 ) ;  J a n .  24 t  ( A )  ( 2 ) ;  Feb .  7 t  
( 3 ) ;  Feb .  7 t - ( A )  ( 2 ) ;  Feb .  21t  ( A )  ( 2 ) ;  
Feb .  28'; Mar .  i t  ( 2 ) ;  M a r .  7 t  ( A )  ( 2 ) ;  
Mar .  21t  ( A )  ( 2 ) :  Mar .  21. ( A )  ( 2 ) :  A m .  
-4t  ( 2 ) ;  A p r .  4 t  ( A )  ( 2 ) ;  ~ p r . ' l ~ t ; ' ~ p r .  i s *  
( A ) ;  Apr .  257 ( A ) ;  M a y  2 t  ( 2 ) ;  M a y  2 t  ( A )  
( 2 ) :  M a y  16'; M a y  167 ( A )  ( 2 ) ;  M a y  23t  
( 2 ) ;  M a y  30t ( A )  ( 2 ) ;  J u n e  13'; J u n e  1 3 t  
( A )  ( 2 1 ,  J u n e  2 0 t ;  J u n e  27. ( 2 )  

F I F T E E K T H  J U D I C I A L  D I S T R I C T  

J u d g e  W a r l i c k  

Alexander-Feb.  7 ( A )  ( 2 ) .  
( ' aba r rus - - Jan .  10 ( 2 ) ;  F e b .  2 8 t ;  Mar.  'it 

( A ) ;  Apr .  2.1 1 2 ) ;  J u n e  1 3 t  ( 2 ) .  
I redel l -Jan.  31 ( 2 ) ;  Mar .  1 4 t ;  M a y  23 

1 2 )  - .  
Montgomery-Jan .  24': A p r .  l l t  ( 2 ) .  
Ran4o lph-Jan .  3 1 t  ( A )  ( 2 ) ;  M a r .  21t  

4 2 ) ;  Apr .  4. ;  J u n e  27'. 
Rowan-Feb.  14 ( 2 ) :  h l a r .  T t ;  Mar .  14; 

( A ) ;  May  9 ( 2 ) .  

* F o r  c r i m i n a l  c a s e s  
* F o r  civi l  cases .  

S I X T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  R o u s s e a u  

Burke-Feb.  21;  M a r .  14 ( 2 ) ;  J u n e  6 ( 3 ) .  
Caldweii-Jan.  l o t  ( A )  ( 2 ) ;  Feb .  28 ( 2 ) ;  

M a y  9 ( A ) ;  M a y  23t  ( 2 ) .  
Ca tawba-Jan .  1Ct ( 2 ) ;  F e b .  7 ( 2 ) ;  A p r .  

I l t  ( 2 ) ;  May  9 t  ( 2 ) .  
Cleveland-Jan.  10;  Mar .  28 ( 2 ) ;  M a y  23 t  

( A )  ( 2 )  ~ - ,  
Lincoln-Jan.  24 ( A ) ;  J a n .  31 t .  
Watauga-Apr .  25 ( 2 ) ;  J u n e  1 3 t  

S E V E N T E E N T H  J U D I C I A L  D I S T R I C T  
J u d g e  P l e s s  

Avery-Apr. 18 ( 2 ) .  
Davie-Mar. 28;  M a y  30 t .  
Mitchell-Apr. 4 ( 2 ) .  
Wilkes-Jan.  1 7 t  ( 3 ) ;  M a r .  7 ( 3 ) ;  M a y  

2 t  ( 2 ) ;  J u n e  6 ( 2 ) .  
Yadkin-Feb.  7 ( 3 ) .  

E I G H T E E N T H  J U D I C I A L  D I S T R I C T  

J u d g e  N e t t l e s  
Henderson-Jan .  l o t  ( 2 ) ;  Mar .  7 ( 2 ) ;  

M a y  2 t  ( 2 ) ;  M a y  3 0 t  (2 ) .  
McDowell-Jan.  17. ( A ) ;  Feb .  1 4 t  ( 2 ) ;  

J u n e  13 ( 2 ) .  
Polk-Jan.  31 (2 ) .  
R u t h e r f o r d - F e b  2 8 t ;  Apr .  1 s t  ( 2 ) ;  M a y  

16 ( 2 ) ,  J u n e  27 i  ( 2 ) .  
Transylvania-APT. 4 ( 2 ) .  
Yancey-Jan.  2 4 t ;  Mar .  21 (2 ) .  

N I N E T E E N T H  J U D I O I A L  D I S T R I C T  
J u d g e  M o o r e  

Buncombe-Jan.  lot ( 2 ) ;  J a n .  17 ( A )  
( 2 ) ;  J a n .  24.; J a n .  31; Feb .  i t  ( 2 ) ;  F e b .  
21'; F e b .  21 ( A )  ( 2 ) :  Mar .  i t  ( 2 ) ;  M a r .  
21'; Mar .  21 ( A )  ( 2 ) ;  Apr .  4 t  ( 2 ) ;  A p r .  
18.: Aur .  18 ( A )  ( 2 ) :  M a v  2 :  M a v  9 t  ( 2 ) :  
M a y  23'; May  2 3  (A) ( 2 ) ;  ' JU& 6 t  ( 2 ) ;  
J u n e  20'; J u n e  20 ( A )  (2 ) .  

Madison-Jan.  31 t  ( A ) ;  Feb .  28;  M a r .  
28;  A p r .  25;  M a y  30; J u n e  27 

T W E N T I E T H  J U D I C I A L  D I S T R I C T  
J u d g e  C l e m e n t  

Cherokee-Jan.  247 ( 2 ) ;  Apr .  4 ( 2 ) ;  J u n e  
20 t  ( 2 ) .  

Clay-May 2. 
Graham-Jan .  lot ( A )  ( 2 ) ;  M a r .  21  ( 2 ) ;  

J u n e  6 t  ( 2 ) .  
Haywood-Jan .  1 0 t  ( 2 ) ;  Feb .  7 ( 2 ) ;  M a y  

9 t  ( 2 )  - ,  ~ - , .  
Jackson-Feb.  21 ( 2 ) ;  M a y  23 ( 2 ) ;  J u n e  

1 3 t  ( A ) .  
Macon-Apr. 18  ( 2 ) .  
Swain-Jan.  l i t  ( A )  ( 2 ) ;  Mar .  7 (2 ) .  

T W E N T Y - F I R S T  JUDICXAL D I S T R I C T  
J u d g e  S l n k  

Casweil-War. 21 ( 2 ) .  
Rock ingham-Jan .  24' ( 2 ) ;  Mar .  7 t ;  

Mar .  14'; Apr .  1 s t ;  M a y  9 t  ( 2 ) ;  M a y  23. 
( 2 ) ;  J u n e  1 3 t  ( 2 ) .  

Stokes-Jan.  3.; A p r .  4'; A p r .  l l t ;  J u n e  
2 i *  . . 

Surry-Jan.  10:  J a n .  1 7 ;  Feb .  14 ;  Feb .  
21 ( 2 ) ;  A p r .  25;  M a y  2 ;  J u n e  6. 

( A )  Spec ia l  o r  E m e r g e n c y  J u d g e  t o  b e  a s s i g n e d  



UNITED STATES COURTS FOR NORTH CAROLINA 

DISTRICT COURTS 
Eastern District-DON GILLIAM, Judge, Wilson. 
Middle District-JOHNSON J. HAYES, Judge, Greensboro. 
Western District-WILSON WARLICK, Judge, Newton. 

EASTERN DISTRICT 
Terms-Dlstrict courts a re  held a t  the time and place as follows: 

Raleigh, Civil and criminal term, second Monday in March and Sep- 
tember; criminal term, fourth Monday after the second Monday in 
March and September. A. HAND JAMES, Clwk. 

Fayetteville, third Monday in March and September. T. L. HON, 
Deputy Clerk. 

Elizabeth City, third Monday after the second Monday in March and 
September. SADIE A. HOOPER, Deputy Clerk, Elizabeth City. 

Washington, sixth Monday after the second Monday in March and 
September. GEO. TAYLOR, Deputy Clerk, Wwhington. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. MATILDA H. TURNER, Deputy Clerk New Bern. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MRS. EVA L. YOUNG, Deputy Clerk, Wilson. 

Wilmington, tenth Monday after the second Monday in March and 
September. J. DOUGLAS TAYLOR, Deputy Clcrk, Wilmington. 

OFFICERS 

JOHN HALL MANNING, U. S. Attorney, Raleigh, N. C. 
HOWARD H. HUBBARD, Clinton, LOGAN D. HOWELL, Raleigh, N. C., Assistant 

United States Attorneys. 
F. S. WORTHY, United States Marshal, Raleigh. 
A. HAND JAMES, Clerk United States District Court, Raleigh. 

MIDDLE DISTRICT 
Terms-District courts are  held a t  the time and place a s  follows: 

Durham, fourth Monday in September and flrcrt Monday in February, 
HENRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Monday in June and December. HENRY REYNOLDS, 
Clerk; MYRTLE D. COBB, Chief Deputy; LEL~AN HARKRADER. Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE 'B. GRUBU, Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY REYN- 
OLDS, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem, first Monday in May and Novexrber. HENRY REYNOLDB, 
Clerk, Greensboro; ELLA SHORE, Deputy Clerk. 

Wilkesboro, third Monday in May and Kovember. HENRY REYNOLDS, 
Clerk, Greensboro; C. 11. COWLES, Deputy C'lerk. 

OFFICERS 

RRYCE R. HOLT. United States District Attorney. Greensboro. 
R. KENNEDY HARRIS, Assistant IJnited States Attorney, Greensboro. 
MISS EDITH HAWORTH, Assistant United States Attorne:?, Greensboro. 
THEODORE C. BETHEA, Assistant United States Attorney, Reidsville. 
WILLIAM D. KIZZIAH, United States Marshal, Greensboro, N. C. 
HENRY REYNOLDS, Clerk United States District Court, Greensboro. 

viii 



UNITED STATES COURTS. ix 

WESTERN DISTRICT 

Terms-District courts are  held a t  the time and place a s  follows: 
Asheville, second Monday in May and November. OSCAB L. MCLUBD, 

Clerk ; WILLIAM A. LYTLE, Chief Deputy Clerk ; VERNE E. BARTLETT, 
Deputy Clerk; MISS NOREEN WABREN, Deputy Clerk. 

Charlotte, first Monday in April and October. CHAS. A. RHINEHART, 
Deputy Clerk, Charlotte. 

Statesville, Third Monday in March and September. ANNIE ADER- 
HOLDT, Deputy Clerk. 

Shelby, Third Monday in April and third Monday in October. OSCAR 
L. MCLURD, Clerk. 

Bryson City, fourth Monday in hlay and November. OSCAR L. MCLURD, 
Clerk. 

OFFICEXS 

THOS. A. UZZELL, JR., United States Attorney, Asheville. 
F~ANCIS H. FAIBLEY, Assistant United States Attorney, Charlotte. 
JAMES B. CRAVEX, JR., Assistant United States Attorney, Asheville. 
JACOB C. ROWMAK, United States Marshal, Asheville. 
O s c u  L. MCLURD, Clerk United States District Court, Asheville. 



LICENSED ATTORNEYS 
SPRING TERM, 1949. 

I,  EDWARD L. CANNON, Secretary of the Board of Law Examiners of the 
State of North Carolina, do certify that  the followin: named persons have 
duly passed the examinations of the Board of Law Examiners as of the 18th 
day of March, 1949: 

ALEXANDER, JAY WILSON, JR .................. ... .... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Charlotte. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  BENCINI, ROBERT EMERY, JR High Point. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  BLACKBURN, CHARLES FRANKLIN Henderson. 
RLACKBURN, GEORGE TEMPLETON ................................................. Henderson. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  BRINKLEY, WALTER FOIL Lexington. 
BROGDEN, EUPHA ODIB, JK.. ...................... .. ............................... Raleigh. 

..................................................... BROWN, MAURICE WALDON. Chapel Hill. 
.................................................... BROWNE, ROBERT EDWARD, I11 Wilmington. 

......................................................... RUCIIANAN, MARCELLUS, I11 Sylva. 
BUEGEBS, CALE KIGHT, JR.  ................... .......... . . . . . . . . . . . . . . . . . . . .  Raleigh. 
CALDWELL, FRANK LEONARD ............ ....... ................................ Durham. 

........................ . . . . . . . . . . . . . .  CARPENTER, WALTER TRESSELL, JR Lenoir. 
..................................................... CARE, MICHAEL ~AEJIUEL, JR Rocky Mount. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHESNUTT, JAMES FLETCHER ........... .. Clinton. 
..................................................................... COBLE, WARREN IAEE Oakboro. 

................................ FAKHOFF, PAUL SHEPPARD ...................... .. Durham. 
................................................ FEEBEE, MAX FULTON .............. .. Winston-Salem. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  FBAZIER, RAWLR HARRELL. Wake Forest. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GORDON, CIIARI,ES WILBURN, JR Spencer. 

...................................................... GREEN, PHILIP PALMER, JR Tho~~~asv i l l e .  
HEDRICK, ROBERT ALFRED ................................................................... Statesville. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HENDERSON, DAVILI NEWTON Wallace. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HICKS, CLAUDE THOMAS Pinnacle. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HORTOX, HARRY PERRYMAN Pittsboro. 
JAMES, JOHN ALFRED ........................ ... ......................................... Elltin. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOHNSTON, JOHN WILLIAM .Charlotte. 
.................................................. KORNEGAY, HORACE ROBINSON Greensboro. 

.............................................. . . . . . . . . . . . . .  IAACEY, ROBERT HOWARD .. Newland. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  LEE, CATIKERIKE SIMMONS POWELL Whiteville. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  LITTLE, ROBERT DICKSON Raleigh. 
................................. ......................... LUCK, JAMES HARVEY. ... Cedar Falls. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MCDERXOTT, GEORGE MARTIN, JR V:LSS. 
. . . . . . . . . . . . . . . . . . . . .  ..................... MACHEN, ERNEST WILLIAM, JR .... Chapel Hill. 

............................ ................................. *MAY, ROBERT LEE, JR. .. Brevard. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MOORE, JOSEPH CALHOUN, JR Raleigh. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PAYNE, THOMAS ROBERT Charlotte. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PEEL, ELHERT SIDNEY, JR. ..Williamston. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PERSON, NORMAN HUGH Fnpetteville. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PREYER, LUNSFOKD RICHARDSON Greensboro. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . .  REED, WESTON OLIN .,. Kinston. 
.................................................................. RIDGE, PAUL HAROLD .Gibsonville. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ROBINSON, JOHN MOSELEY, JR Charlotte. 
. . . . . . . . . . . . . . . . . . . . . . . . .  SANDERS, ROBERT GKEGG Charlotte. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SIQMON, JESSE CALEB, JR.. Sewton. 
- 

*l,icense not issued unless residence rule complied wi th  

x 



LICENSED ATTORNEYS. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SMITH, GENE COLLINSOX Chapel Hill. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SMITH, WILLIAM LESTER... Chapel Hill. 

............................. SWAIN, ROBERT STRINGFIELD. .................... ... Asheville. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  TAYLOR, NELSON FEREDEE Oxford. 
............................................................ TITOMPSON, WILLIAAL REID Pittsboro. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  VANCE, CHARLES FOGLE, JR. Winston-Salem. 
WALLACE, FITZHUOH ELLSWORTH, JR . .  .Kinston. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WETHER, HARRY FREDERICK. Kinston. 
....................................................... WHITE, WALTER PRESTON, JR Winston-Salem. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WII.LIAMS, RICHARD ALEXANDER Maiden. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILMOTH, WENDELL ROY High Point. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILSON, THOMAS JOHNSTON.. Winston-Salem. 
. . . . . . . . . . . . . . . . . . . . . . . .  TORK, CICERO ARTHUR, JR .......................... .--... High Point. 

BY COMITY : 

B R O W ~ F  r . ~ ,  PHILIP CURTIS Asheville from New Pork. 
EVAXS, CHARIEB HENRY Charlotte from District of Columbia. 
JOKES, PLTMMER FLIPPEN, J R  Statesrille from Virginia. 
PIERCE, CLAT DE CONNOR, JR. Greensboro from New Tork. 
THOMAS, KENNETH DAVID Hickory from Illinois. 
TURSER, AI.RERT LOUIS Durham from Ohio. 
WILDS, SAMT'EL H. Charlotte from Georgia 
WALKER, JOHN ?IIcIR'TI RE Wilmington from Kentucky, 

license issued a s  of August, 1946. 

Given over my hand and the seal of the Board of Law Examiners, this the 
21st day of July, 1949. 

EDWARD L. CANNOX, Secretary 
( S E I I L )  Board of Law Examiners 

State of North Carolina 

FALL TERM. 1049. 

I, I.h\\-4no 1,. C.is.;on-, Secretary of the Board of Law Esaminers of the 
Stntr of Sorth Carolina, do certify that  the following named persons have 
dilly p a s s ~ d  e~ani inat ions of the Board of Law Examiners as  of the 5th day of 
August, 1049 : 

A B E R ~ E  PHI-, J o s r s  CARROLT , JR.  Hickory. 
Aoavs, THOVAS FLOYD, JR Raleigh. 
AT LEU, ROXVA CIOSSON, .TK Raleigh. 
AJ.TFU, LEONARD GLEASOX Wilmington 
AT IFV, LOUIS CARR, J R  Burlington. 
A R ~ T S O N ,  SAMVEL SCHWARTZ Raleigh. 
B lRrFoOT, JULIT-s CART., JR Greensboro. 
BEACFI, BENJAMIF HARVEY Hudson. 
ROOVF. EDWIX ETOFYE, JR Greensboro. 
RROWP R, ~ I L B E R ~  FRANKLIN Durham. 
RRON N, ALLEN WILSON Raleigh. 
Car ~ F R ,  RORER r EDWARD, JR.  Wilmington 



xii LICENSED ATTORNEYS. 

CAMPBELL, JOHN WISHART ............................. .... ........ .. ............ Lumberton. 
CANADY, JACK FRANKLIN ................................................................... Wilmington. 
CARTER, LESTER GRANT, JR ................................. .... .......... A a y e t t e v i l l e .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CASEY, WARREN COLEMAN Dudley. 
CAVENDISH, MEREDITH EUGENE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greenville. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CLODFELTER, ROBERT FRANKLIN Durham. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  COLE, NATHAN, JR Wilmington. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  COPPALA, EDWARD.. Charlotte. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CROSSLEY, JOHN FLETCHER Wilmington. 
DARK, LONNIE TALTON, JR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .... ... . . . . . . .  Siler City. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DOZIER, RILEY CLARENCE, JR South Mills. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  FOLGER, ALONZO. DILLARD Dobson. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GANTT, SAMUEL FOX.. Durham. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GRADY, FRANK TELFAIR Seven Springs. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GRAVES, ROBERT LEE Wadesboro. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GRIFFIN, THOMAS BATTLE La Grange. 

HAIGLER, THEODORE ESTERBROOK, JR . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sanford. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HARTSFIELD, MARSHALL BARHAM Wake Forest. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HEWSON, HARRY CLABAUQI~.. Charlotte. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HITE, KENNETH GRAY, JR Wake Forest. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HOLLANDER, RICHARD ALLEN. Chapel Hill. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HOSTETLER, CHARLES ANDERSON Raleigh. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HUFF, HENRY BLAIR Mars Hill. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HUNTER, BYNUM MERRITT ................ ............. Greensboro. 

. . . . . . . .  HUTCHINS, LAWRENCE EDGAR ........................................... ... ..Sadlrinville. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOHNSON, MILTON EDGAR ................... ... Durham. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .JOHNSTOH, THOMAS SIIULL Jefferson. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JONES, GILMER ANDREW, JR Franklin. 

. . . . . . . . . . . . . . . . . . . . . . . . .  JORDAN, ARTHUR MELVILLE, JR ................. ...... Chapel Hill. 
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ARGUED AND DETERMINED 

I N  THE 

SUPREME COURT 
O F  

NORTH CAROLINA 

RALEIGH 

SPRING TERM, 1949 

CLYDE R. PO!LTER v. THE NATIONAL SUPPLY COMPANY. 

(Filed 2 March, 1949.) 
1. !Crial 88 22a, St?- 

Upon defendant's motion to nonsuit and prayer for a directed verdict, 
the evidence tending to support plaintiff's claim will be taken a s  true and 
all conflict resolved in plaintiff's favor. 

2. Sales 8 14- 
An express warranty is any affirmation or promise by the seller which 

has the natural tendency to induce the buyer to purchase the goods and 
upon which the buyer relies in making the purchase. 

8. Sales 8 17-Evidence t h a t  manufacturer sold marine engine to  plaintiff 
ra ther  than t o  shipbuilder who installed it, held sumcient. 

Evidence in this case disclosing that defendant manufacturer's sales 
agent contacted plaintiff buyer directly in negotiations for the sale of a 
marine engine, that  a few days thereafter the manufacturer made an offer 
in writing to sell plaintiff an engine of certain specifications to be in- 
stalled in a specified hull which plaintiff was contemplating purchasing 
from a shipbuilder, and that  the shipbuilder thereafter gave the order 
for the engine a t  the gross purchase price less commission accompanied 
by letter stating that  plaintiff had decided to purchase for cash and not 
on a deferred payment basis, together with other evidence, is held sum- 
cient in plaintiff's action for breach of warranty to overrule defendant 
manufacturer's motion to nonsuit on the ground that  the evidence showed 
that  the contract of sale was made with the shipbuilder and not with 
plaintiff. 
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4. Sales 9 14--Evidence t h a t  seller expressly warranted engine would t u r n  
specified propeller 600 r.p.m. held sufficient f o r  jury. 

Evidence that  defendant manufacturer's sales a(:ent contacted plaintiff 
directly in negotiating for the sale of a marine engine for a particular hull 
plaintiff wns contemplating purchasing, represented that  he would guar- 
antee the proposed engine would turn a 50" pro~e l le r  with a 34" pitch 
600 r.p.m., that  the manufacturer made a written offer to sell a specified 
engine which would develop 260 h.p. a t  600 r.p.m. for the specifled hull, 
with evidence that  the order for the engine for the ~lpecified hull was given 
and that  the manufacturer invoiced the engine 8s one developing "260 
b.h.p. a t  600 r.p.m.," together with other evidence, is held sufficient to be 
submitted to the jury on the question of the manufacturer's express war- 
ranty that  the engine would turn a 50x 34 propeller 600 r.p.m. and that  
a t  such speed would develop 260 h.p., notwithstanding conflicting evidence 
of negotiations a t  other times for an engine of less power. 

5. Sales 1- 
A buyer does not waive his right to sue his seller for damages for breach 

of warranty by mere acceptance and retention of goods not fullfllling the 
warranty. 

6. Evidence 9 39- 
Par01 testimony as  to conversations or rleclarations of the parties a t  or 

before the execution of a written contract is incompetent to alter, add to, 
or contradict the writing in a n  action on the contract between the parties 
or persons claiming under them. 

7.- Same--Contract between purchaser and shipbuilder held not  t o  preclude 
parol evidence of different specifications fo r  engine sold directly by 
manufacturer t o  plaintiff. 

The evidence tended to show that  plaintiff entered into a contract with 
a shipbuilder for a boat equipped with a n  engine cf certain specifications, 
but that plaintiff negotiated directly with the manufacturer for the engine 
and entered into a contract with the manufacturer for an engine of dif- 
ferent specifications. Held:  The manufacturer was1 not a party to the con- 
tract betweeen plaintiff and the shipbuilder, and therefore the parol evi- 
dence rule does not preclude plaintiff from introducing evidence of verbal 
negotiations with the manufacturer for a n  engine of greater power. Fur- 
ther, the contract between plaintiff and the manufacturer for the engine 
became effective subsequent to the effective date of plaintiff's contract with 
the shipbuilder although the negotiations with the ~nanufacturer antedated 
such contract. 

APPEAL by  defendant  f r o m  Morris, J., and  a jury, a t  the  December 
Term,  1948, of BEAUFORT. 

Briefly stated, the  complaint declared t h a t  p l a h t i f f ,  a fisherman of 
Belhaven, N o r t h  Carolina, bought a Diesel engine f r o m  defendant, a. 
corporation engaged i n  manufac tur ing  engines at  Springfield, Ohio, 
th rough  the  Barbour  B o a t  Works, a shipbuilding firm a t  N e w  Bern,  
N o r t h  Carolina, f o r  installation i n  the  plaintiff's f s h i n g  trawler then i n  
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process of completion by the Barbour Boat Works; that as part of the 
transaction defendant warranted to plaintiff that the engine when in- 
stalled in the trawler would turn a "50 x 34 propeller" 600 revolutions 
per minute and at  such speed develop 260 horsepower; that the warranty 
was breached in  specified particulars; and that the breach proximately 
resulted in substantial damage to plaintiff. The answer contained a 
categorical denial of the material allegations of the complaint. The 
plaintiff presented testimony tending to establish the matters set out in 
the six next succeeding paragraphs. 

Before the events recited below, Barbour Boat Works contracted to 
construct a fishing trawler for the Hatteras Development Company in 
accordance with written plans and specifications prepared for the latter 
by Weaver Associates Corporation bearing date 8 January, 1945. These 
plans and specifications provided, among other things, that Barbour Boat 
Works should furnish "all labor and material" and deliver the complete 
vessel afloat at  its plant to the Hatteras Development Company; that 
the engine horsepower should be "200 H. P. at 450 R.P.M."; that the 
propulsion engine should be "a Superior Marine Diesel Engine Standard 
Model, 6 cylinder, 9 inch bore, 12 inch stroke, rated 200 H.P. at 450 
R.P.M."; and that the propeller should be "3-bladed bronze, of about 
50 inches diameter and a pitch of about 34 inches." After the Barbour 
Boat Works had constructed the frame or body of the proposed trawler 
and designated it as "Hull No. 15," it discovered that Hatteras Develop 
ment Company had become unable to carry out the remainder of the 
contract on its part. Thereupon Barbour Boat Works and Hatteras 
Development Company entered into an agreement in writing in which 
Barbour Boat Works released Hatteras Development Company from any 
further liability in the premises and in which Hatteras Development 
Company surrendered all rights in the incomplete vessel to Barbour Boat 
Works. 

Plaintiff owned several trawlers which he used in fishing in the ocean 
along the Atlantic Coast. His  operations frequently extended to the 
Newfoundland banks, some 800 miles from Belhaven. Barbour Boat 
Works was anxious to complete "Hull No. 15," and defendant was de- 
sirous of furnishing* an engine for it. Plaintiff saw the incomplete trawler 
at  the shipyards in New Bern. A few days later, to wit, about 20 Janu- 
ary, 1946, R. E. Hoffman, sales agent of defendant, and R. R. Rivenbark, 
a representative of Barbour Boat Works, visited plaintiff at  his home in 
Belhaven, where the three men engaged in conversation concerning the 
incomplete vessel and a Diesel engine to propel it. They had before them 
the plans and specifications of Weaver Associates Corporation relating 
to "Hull No. 15." 
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Plaintiff advised Hoffman and Rivenbark that he would buy the "boat" 
for use in his fishing business if he could obtain an engine for it which 
"would do his work"; that he did not "know tco much about Diesel 
engines"; and that the only way he could figure what power he needed 
was "the amount of revolutions" of the propeller , m  engine would turn. 
Plaintiff and Hoffman then discussed the engine described in the plans 
and specifications, "going into details of the engin$' and the "amount of 
revolutions it would turn." The plaintiff asked Hoffman if such engine 
would turn a propeller of the diameter of 50 inches and of a pitch of 
34 inches 600 revolutions per minute and declared that he would buy 
"that engine . . . if it would do that." Hoffman ]meplied that he "woulcl 
guarantee it to turn 600 because he had a tug in Jacksonville with the 
same engine that would do the same thing, 34 propeller, 50 inch diam- 
eter." Relying on ('the guaranty," plaintiff agrecd to "buy the engine 
and take the boat also . . . The engine was to cost $12,000." A few days 
thereafter, namely, on 28 January, 1946, deferdant, "The National 
Supply Company (Seller)," offered in writing to sell to plaintiff, "Clyde 
R. Potter (Buyer) . . . f.0.b. its plant Springfield, Ohio . . . one Supe- 
rior Diesel Marine Engine Type 50 M 6 - 9 inches x 12 inches, which 
shall develop 260 brake H.P. at 600 R.P.M. . . , for use in the vessel 
. . . being huilt as Hull No. 15 by Barbour Bo,tt Works, New Bern, 
N. C." for the price of $12,316.72 to be paid partly in cash and partly in 
specified future monthly installments. 

On 2 February, 1946, Barbour Boat Works and plaintiff entered into 
a contract in writing whereby Barbour Boat Works sold and conveyed to 
plaintiff "the trawler designated as Hull No. 15" and agreed "to build and 
complete said vessel, equipping her in accordance with the plans and 
specifications designed for the Hatteras Development Company by 
Weaver Associates Corporation January 8th, 1945, as said specifications 
have this day been modified in writing and agreed to by the parties." 
There was no modification of the description of the engine which was to 
propel the trawler. The contract expressly stipulated, among other 
things, that the price of "said completed and equipped vessel" should be 
$55,000.00 payable in particularized installments of varying amounts at  
specified times; that $12,000.00 of the price was to be paid "upon arrival 
of the engine at New Bern, N. C., for delivery r~nd installation in the 
boat" ; that the Barbour Boat Works should make good at its own expense 
all defects due to faulty materials or workmanship th'at developed within 
a period of ninety days after the acceptance by plaintiff, except as to 
defects in workmanship or materials in engine or equipment purchased 
by the Barbour Boat Works for installation and as to such parts the 
guarantee of the furnisher should be applicable; and that modifications 
or changes could be made in the plans and specifications subsequent to 
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the execution of the contract by mutual consent of the parties. On the 
same day, Barbour Boat Works issued a purchase order to defendant, 
requesting it to ship "one 6-cyl. 9 x 12 Direct Rev. Marine Diesel Engine" 
for "Hull 15" for $10,301.00, which represented the gross purchase price 
of $12,051.00 "less commis." of $1,750.00. This order was accompanied 
by the check of Barbour Boat Works for $1,650.00 "as deposit with 
order," and was mailed to defendant in a letter in which Barbour Boat 
Works advised defendant that the plaintiff had "decided that he would 
not purchase this unit on a deferred payment basis," and requested the 
defendant to deduct its "discount" from the sale price in making the 
'(shipment and billing" and to ship the engine immediately to "New 
Bern, sight draft, First Citizens Bank and Trust Company, of New Bern, 
for the balance of the sale price." 

On 6 February, 1946, defendant shipped the engine by rail to its own 
order at  New Bern with direction to the carrier to notify Barbour Boat 
Works of the arrival of the shipment at destination. I t  forwarded the 
"order notify" bill of lading with a sight draft for $10,301.00 attached 
to a bank at New Bern. When it delivered the shipment to the carrier, 
the defendant prepared and forwarded to Barbour Boat Works an invoice 
in which it described the engine as a "6 cylinder, 9 inch base x 12 inch 
stroke, direct reversible manual reversing Starboard Marine Superior 
Diesel engine, developing 260 B H P at 600 RPM." Upon the arrival of 
the consignment at  New Bern, plaintiff paid $12,000.00 to Barbour Boat 
Works, and the latter took up the draft and installed the engine in "Hull 
No. 15." The defendant issued an instruction book with the engine stat- 
ing, in substance, that the engine had a speed of "600 R.P.M." and would 
produce "260 H.P." when operated at such speed. 

When the trawler was completed, it was ascertained that the engine 
would not turn the propeller 600 revolutions per minute or generate 260 
horsepower. Efforts to produce such results raised the temperature of 
the engine to heights which threatened the destruction of the engine itself. 
Nevertheless, the plaintiff paid Barbour Boat Works the remainder of 
the price specified in their contract and used the trawler in his business. 
But he advised both the defendant and Barbour Boat Works of the unsat- 
isfactory operation of the engine and threatened to sue them unless satis- 
fying results were obtained. Letters passed between the managing officers 
of the defendant and Barbour Boat Works conceding that "this engine 
was sold to develop 260 brake horse power at  600 revolutions per minute" 
and discussing possible remedial action to effect this result. On several 
occasions, defendant sent its engineers and service men to Belhaven to 
inspect the engine and determine what could be done to enable the engine 
to "develop its rated speed and horse power." Although the pitch and size 
of the propeller were reduced on their advice, no substantial improvement 
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in the operation of the engine was achieved. I t  was impossible to turn the 
propeller more than 440 revolutions per minute without elevating the 
temperature of the engine to dangerous levels. I n  consequence, the 
trawler's speed was limited to seven and a half or eight miles an hour, 
whereas i t  would have traveled ten and a half miles in such period if the 
engine had been capable of revolving the propellei. in its original state 
600 times a minute. This seriously impaired both the utility and the 
market value of the vessel. Moreover, the plaintiff expended substantial 
sums in altering the propeller under the direction of the defendant's engi- 
neers and in replacing parts damnged by the undue heat of the engine. 

The defendant presented test ,deny tending to show that all of its 
transactions in respect to the engine were with Barbour Boat Works and 
not with the plaintiff; that i t  did not make any promise or representation 
of any character concerning the engine to plaintiff; that the engine was 
capable of developing "260 B.H.P. at  600 R.P.M." when employed with 
some propellers, but would not turn a propeller of the diameter of 50 
inches and of the pitch of 34 inches 600 revolutions per minute or gener- 
ate 260 horsepower when attached to such a propeller; and that, conse- 
quently, the defendant did not make any promise or representation to the 
plaintiff, or the Barbour Boat Works, or any other person at  any time 
that the engine could produce 600 revolutions a minute or develop 260 
horsepower in conjunction with a "50 x 34 propeller." 

The court submitted to the jury the four issues a r  king on the pleadings. 
These issues and the answers of the jury thereto were as follows : 

1. Did plaintiff order from defendant through Barbour Boat Works 
and did defendant deliver to plaintiff through Barbour Boat Works a 
six-cylinder type VD MB Diesel engine for installation in plaintiff's 
vessel, as alleged in the complaint? Answer: Yes. 

2. I f  so, did defendant warrant and guarantee to plaintiff that said 
engine when properly installed in plaintiff's vessel would turn a 50 x 34 
propeller 600 R.P.M., and at  such speed would (develop 260 H.P., as 
alleged in  the complaint ? Answer : Yes. 

3. I f  so, was there a breach of such warranty, 2.s alleged in the com- 
plaint ? Answer : Yes. 

4. What damages is plaintiff entitled to recover? Answer : $3,000.00 
and interest. 

Judgment was entered on the verdict, and the defendant appealed, 
assigning as errors the denial of its motion for a compulsory nonsuit, the 
refusal to give its prayers for a directed verdict 01 the first and second 
issues, the admission of testimony offered by plaintiff, and certain ex- 
cerpts from the charge. 
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R o d m a n  & R o d m a n  for plaintiff, appellee. 
Carter & Carter for defendant, appellant. 

ERVIN, J. I t  is axiomatic that a plaintiff in a civil action must both 
allege and prove every material fact essential to the establishment of a 
cause of action in his favor against the defendant in order to obtain the 
judgment which he seeks. I n  the case at  bar, the defendant concedes that 
the plaintiff has stated enough facts in his complaint to constitute a good 
cause of action against it for damages for breach of an express warranty 
made by i t  to plaintiff. By its motion for a compulsory nonsuit under 
G.S. 1-183 and its prayers for a directed verdict on the first and second 
issues, however, the defendant challenges the sufficiency of the evidence to 
support the cause of action alleged. I n  determining whether or not the 
trial court erred in denying the defendant's motion for an involuntary 
nonsuit or in refusing to direct a verdict for the defendant upon the first 
and second issues in conformity to its requests for instructions, we must 
take it for granted that the evidence tending to support the plaintiff's 
claim is true and must resolve all conflicts of testimony in his favor. 
B u n d y  v. Powell,  229 N.C. 707, 51 S.E. 2d 307. 

The Uniform Sales Act provides that "any affirmation of fact or any 
promise by the seller relating to the goods is an express warranty if the 
natural tendency of such affirmation or promise is to induce the buyer to 
purchase the goods, and if the buyer purchases the goods relying there- 
on." Williston on Sales (Revised Edition), section 194. Our Legisla- 
ture has not incorporated the Uniform Sales Act in our statutory law, 
but the accuracy of the lucid and succinct definition of an express war- 
ranty embodied in the Act is fully supported by repeated decisions of 
this Court. W n l s t o n  v. W h i t l e y  & Co., 226 N.C. 537, 39 S.E. 2d 375; 
Simpson  c. Oil Co., 217 N.C. 542, 8 S.E. 2d 813; Dallas v. Wagner ,  204 
N.C. 517, 168 S.E. 833; S w i f t  v. Meekins, 179 N.C. 173, 102 S.E. 138; 
Toml inson  v. Morgan,  166 N.C. 557, 82 S.E. 953 ; Hodges v. S m i t h ,  159 
N.C. 525; 75 S.E. 726; W r e n n  v. Alorgan, 148 N.C. 101, 61 S.E. 641; 
Reiger v. W o r t h ,  130 N.C. 268, 41 S.E. 377, 89 Am. S.R. 865; Foggart v. 
Blackweller, 26 N.C. 238; T h o m p s o n  v. T a t e ,  5 N.C. 97, 3 Am. D. 678. 

The defendant bases its claim to a compulsory nonsuit or directed ver- 
dict initially upon the theory that the evidence compels the single deduc- 
tion that its contract of sale was with Barbour Boat Works and not with 
the plaintiff. This position is unsupportable. I t  ignores the testimony 
relating to the conversation between plaintiff and the defendant's sales 
agent, Hoffman. I t  likewise refuses to take notice of the offer of the 
defendant to sell the engine to "Clyde R. Potter (Buyer)" for a price to 
be paid partly in cash and partly in future installments, and the state- 
ments in the letter and purchase order sent to defendant by Barbour Boat 
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Works that the purchase was to be for cash because "Mr. Potter (had) 
decided that he would not purchase this unit oil a deferred payment 
basis." Moreover, it leaves out of consideration the purchase order of 
2 February, 1946, and the invoice of 6 February, 3 946, which justify the 
inference that the Barbour Boat Works, in effect, received a commission 
of $1,750.00 for aiding defendant to consummate the sale of the engine 
to plaintiff. The defendant asserts secondarily thrit the trial court erred 
in refusing to nonsuit the action or to direct a verdict for i t  therein upon 
the ground that there is no evidence in the record to sustain the proposi- 
tion that the defendant ever affirmed or promised that the engine would 
have a speed of 600 revolutions per minute or would develop 260 horse- 
power when used in conjunction with a propeller of a diameter of 50 
inches and a pitch of 34 inches. This position is untenable. I t  conflicts 
directly with the evidence of the conversation between plaintiff and 
Hoffman. Furthermore, i t  runs counter to the fa1:t that all transactions 
looked to the installation of an engine in "Hull NCL 15," whose plans and 
specifications called for a 3-bladed bronze propeller "of about 50 inch 
diameter and a pitch of about 34 inches." 

When the evidence tending to support the plaintiff's claim is accepted 
as true and the conflicts of testimony are resolved in his favor, i t  becomes 
manifest that the trial court properly refused to nonsuit the action or to 
direct a verdict for defendant therein. This is true because the testimony 
adduced at the trial was sufficient to justify the inferences that defendant 
sold the engine to plaintiff and that as a part of the sale the defendant 
expressly warranted that the engine "would turn rl 50 x 34 propeller 600 
r.p.m. and at  such speed would develop 260 h. p." when installed in the 
trawler designated as "Hull No. 15." 

While the question is not mooted on the appezl, it is not altogether 
amiss to note, in passing, that a buyer does not waive his right to sue his 
seller for damages for a breach of warranty by the mere acceptance and 
retention of goods not fulfilling the warranty. Manafacfuring Co. v. 
Gray, 124 N.C. 322, 32 S.E. 718; Alpha Mills v. Engine Co., 116 N.C. 
797, 21 S.E. 917; Love v .  Miller, 104 N.C. 582, 1 0  S.E. 6 8 5 ;  Lewis u. 
Rountree, 78 N.C. 323. 

The defendant reserved exceptions to the admission of certain testi- 
mony offered by plaintiff on the theory that its reception contravened 
the par01 evidence rule. I n  this connection, the defendant asserts that the 
conversation between plaintiff and the defendant'c~ sales agent, Hoffman, 
antedated the written contract of 2 February, 1946, between plaintiff and 
Barbour Boat Works; that such written contract specified that the trawler 
to be completed thereunder was to be driven by a "Superior Marine Diesel 
Engine, Standard Model, 6 cylinder, nine inch bast! x 12 inch stroke, rated 
200 H. P. at 450 R.P.M."; that such written provision was controlling 
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as to the character of the engine to be installed in the trawler: that  the 
u 

alleged prior oral agreement between plaintiff and Hoffman, and the 
other testimony concerning an  engine which "would tu rn  a 50 x 34 pro- 
peller 600 R.P.M. and a t  such speed . . . develop 260 H. P." was a t  
variance with the written contract between plaintiff and Barbpur Boat 
Works; and that  by reason thereof the testimony in question wa:inadmis- 
sible under the parol evidence rule. 

I t  is a well e;tablished principle, which is known as the parol evidence 
rule, that  when any contract h a s  been reduced to writing, and is evidenced 
by a dornment or series of documents, parol evidence cannot be admitted . 
to alter, add to, or contradict the writing in actions between parties to the 
contract or persons claiming under them where claims or rights created 
by the contract are the subject matter of the litigation. Jones :. Chezv-old 
Co., 217 N.C. 693, 9 S.E. 2d 395; Hol loman 1%. R. R., 172 N.C. 372, 90 
S .E.  292, L.R.A. 1917C 416, Ann. Cas. 1917E 1069; K i n g  1. .  McRackan ,  
168 N.C. 621, 84 S.E. 1027; Ledford v. Emerson ,  138 N.C. 502, 51 S.E. 
42;  Carden 2'. McConnell,  116 N.  C. 875, 21 S.E. 923; Reynolds  v. Mag- 
ness, 24 N.  C. 26. Under this rule, parol testimony as to conversations 
or declarations of the parties a t  or before the execution of a written con- 
tract will not be received for the purpose of substituting a different agree- 
ment for the one expressed in the writing. Whi tehurs t  v. F C X  F r u i t  and 
Vegetable Service, 224 N.C. 628, 32 S.E. 2d 34;  Insurance Co. v. More- 
head, 209 N.C. 174, 183 S.E. 606; B a n k  v. Sternberger, 207 N.C. 811, 
178 S.E. 595, 97 A.L.R. 720; Oliver  v. I i ech t ,  207 N.C. 481, 177 S.E. 
399; W i n s f e n d  v. Manufac iur ing  Co., 207 N.C. 110,176 S.E. 304. 

The record on this appeal makes it plain, however, that  the tr ial  court 
did not err  in admitting the testimony now under consideratio'n. The 
defendant is precluded from invoking the parol evidence rule on the basis 
of the contract of 2 February, 1946, between plaintiff and the Barbour 
Boat Works. I t  is not a party to that  contract, and that  contract does not " 

undertake to govern any contractual relations between i t  and the plaintiff. 
Besides, the plaintiff does not seek to enforce against the defendant any 
claim or right created by his contract of 2 February, 1946, with Barbour 
Boat Works. Indeed, he bases his cause of action upon a different con- 
tract made between him and the defendant and resting partly in parol and 
partly in writing. Furthermore, it might well be noted that  the agree- 
ment between plaintiff and defendant covering an engine "to develop 260 
H. P. at 600 R.P.M." became legally effective subsequent to the contract 
of 2 February. 1946. " ,  

We have given painstaking study to the remaining exceptions addressed 
to the admission of testimony and to the assignments of error based on 
excerpts from the charge and have found no error prejudicial to any 
substantial right of the defendant. 
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For  the reasons given, the trial and judgment in the Superior Court 
will be upheld. 

No error. 

ROY INGRAM v. THE EQUITABLE LIFE ASSUR:ANCE SOCIETY OF 
THE UNITED STATES. 

(Filed 2 March, 1949) 
Insurance tj 84d- 

The evidence in this case is held sufficient to be submitted to the jury 
upon the question of whether plaintiff, by reason of silicosis, became 
totally and permanently disabled within the terms of a disability clause 
in a group insurance policy prior to the date the disability prorisions of 
the policy were terminated. 

APPEAL by plaintiff from Sink, J., at August Term, 1948, of CHERO- 
KEE. Civil action to recover on policy of insurance benefits for total and 
permanent disability. 

The record on this appeal discloses that upon the trial in Superior 
Court these facts are uncontroverted : 

I n  1928 defendant issued a group life insurance policy, Number 2764, 
under the terms of which it (1) insured the lives of all the employees of 
the Tennessee Copper Company, called the Employer, and (2)  provided 
for benefits for total and permanent disability as thi:rein set forth,-agree- 
ing to issue to the employer for delivery to each employee whose life is 
insured rnder  the group policy an individual cer1;ificate setting forth a 
statement as to the insurance protection to which such employee is entitled 
under the terms thereof, and as to whom payable, rmd as to how termina- 
ble. The premiums on the policy were paid by the employer. 

Plaintiff entered the employment of the employer in 1941, and re- 
ceived an individual certificate Number 2764-3014. This certificate, in 
respect to Total and Permanent Disability Provisicln, provides the follow- 
ing: "In the event that any employee while insured under the afore- 
said policy and before attaining age 60 becomes totally and permanently 
disabled by bodily injury or disease and will thereby presumably be con- 
tinuously prevented for life from engaging in any occupation or perform- 
ing any work for compensation of financial valw, upon receipt of due 
proof of such disability before the expiration of one year from the date 
of its commencement, the Society will, in termination of all insurance of 
such employee under the policy, pay equal monthly disability instalments, 
etc." 

The parties stipulate (1) that the group policy of insurance issued by 
defendant to Tennessee Copper Company on the lives of its employees and 
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containing total and permanent disability provisions was in full force 
and effect on 31 December, 1945; (2 )  that  effective 1 January,  1946, 
defendant, with consent and approval of Tennessee Copper Company, 
attached a rider to said policy, dated New York, October 15, 1945, exe- 
cuted by defendant and accepted by Tennessee Copper Company,-the 
effect of which was to stop premium payments and undertake to eliminate 
the total and permanent disability provisions; and ( 3 )  that  after 1 Jan-  
uary, 1946, Tennessee Copper Company did not pay premiums to keep 
the total and permanentbdisability provisions in effect after 31  Decem- 
ber, 1945. 

And plaintiff, Roy Ingram, as witness for himself, testified : 
That  he is 37 years old; that  he was employed by Tennessee Copper 

Company on 6 January ,  1941, to  do labor;  that  during his employment he 
worked a little while in the copper mine and then went to the flotation 
plant and also did some work there in the plant where they were loading 
iron and concentrated copper; that  in the plant was where they crushed 
ore by machinery, and there was dust from tha t ;  that during the last year 
that  he worked for the Tennessee Copper Company he was on mill clean- 
up, that  is  washing with the hose, sweeping and such as tha t ;  that  when he 
went to work his health was good as f a r  as he knew; that  he was thirty 
years old a t  that  time; that  in 1945 he noticed his health was failing; that  
he was getting short of breath all the time and had a lot of soreness in his 
breast; that  when he had to do heavy physical labor or exercise, i t  just 
about put him in the bed; that  his breast was sore, his wind was gone and 
hard work and labor would make it worse; that  he didn't have much 
strength,-just gave out ;  that  along about October, 1945, he consulted a 
physician about this,-Dr. T. J. Hicks a t  Copperhill, Tennessee; that  
smothering was his trouble; that  after he went to see the doctor he went 
back to work and worked until 21 December, 1945; that  on the 21st of 
December he went in to work and tried to work and botched around the 
place for about two hours, and about 10:30 had to quit and go home 
because he wasn't able to work,-did not have the wind or the strength; 
that  he went to bed and stayed in bed about a week, and went to see 
Dr.  Hicks again;  that  after he had consulted him i t  was about a couple of 
weeks before he tried to work any more; that  he tried to work again;  that  
he was out for three weeks; that  he was sick with silicosis,-the same 
trouble he had been having; that  i t  was in October when it got bad enough 
to cause trouble; that  in December he had to qui t ;  that  he did not work 
the three weeks from 21  December u p  into January,  he was not able to 
hold his job; that  he went back to work on 14  January,  and worked six 
days;  that  he "just botched around and got by," but "wasn't able to  
work"; that  after that, he consulted Dr. A. J. Ayers of Atlanta, Georgia : 
that  Dr.  Ayers examined him and made X-ray pictures of his chest; that  
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when he returned from Atlanta, he tried to work again on Monday and 
Tuesday, 28th and 29th of January, 1946; that lie never did undertake 
to work for Tennessee Copper Company or anyon€! else after that because 
he wasn't able; that since then and since 21 December, 1945, he has not 
been physically able to do any kind of regular work; that he doesn't really 
know how to do anything but labor; that that is the only thing he is 
qualified to do; that he finished the sixth grade in school; that he has 
not held any job for compensation or profit since 21 December, 1945 ; that 
he had not been able to perform the substantikl (duties of any job since 
21 December, 1945; that he tried to work; that after he quit the company, 
he bought a truck and tried trucking three or four different times, and 
after he got to working at  that he "got to coughing up blood and had to 
quit"; that since 31 December, 1945, about two hours of chopping wood, 
or anything he usually does, puts him in bed; that he doesn't do any phys- 
ical labor,-it cuts off his breath, and exhausts him ; and that he requested 
his attorney to write the letter that has been dewribed and admitted in 
the stating that he was disabled. 

Then, on cross-examination, plaintiff further testified : That his work 
before he went to the Tennessee Copper Company was mainly farming; 
that he worked on, and owned a farm,-three ricres in 1941; that he 
worked on this and some at the old home-place, h ~ s  mother's place, about 
115 acres; that he did farm work and cut wood on that;  that he began 
feeling bad but did work practically regularly during 1945; that he 
worked 139v2 hours from 1 December, 1945, to 2 1 December, 1945; that 
on 30 December he was on vacation and got paid for that;  that he was 
paid for the week up to 6 January, 1946; that he was on vacation, and 
was paid for six days; that he wasn't paid for the first 14 days in Janu- 
a ry ;  that that wasn't vacation; that he was sick; that he was paid from 
the 14th on; that he worked on the 28th and 29th of January, and was 
paid for these two days; that he bought a little place, 25 acres, about 
half a mile from his mother's place, and moved there; that there are six 
or seven acres of it under cultivation; that he is not living as a farmer 
like he did before he went to the Tennessee Copper Company; that in 
1948 he had ll/r2 acres in cultivation; and that lie has been renting his 
place. 

Plaintiff, continuing on cross-examination, testified : "I filed a former 
suit in this same case . . . I swore to the compls.int,-to its correctness. 
I stated in that complaint that I worked for ~ennessee Copper Company 
and about ore and crushing machinery and in silicon dust for more than 
four years and from January 6, 1941, until January 29, 1946. I was 
still in their employment for that long. I swore in paragraph 10 that on 
January 29, 1946, and while the said insurance was in full force and 
while I was in the employ of said Tennessee Copper Company, and 
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before I had reached the age of sixty years, I became totally and perma- 
nently disabled . . . I opened that paragraph by stating that I became 
totally and permanently disabled on January 29, 1946; that was the last 
day I worked . . . I had Mr. Gray write a letter to the company stating 
that I was totally disabled." 

Plaintiff then offered in evidence copy of letter of 18 July, 1946, from 
his attorney to defendant, in which the subject stated is: "Re: Roy 
Ingram, Employee and Assured, formerly of Copperhill, Tennessee, now 
Suit, North Carolina. Employer : Tennessee Copper Company. Policy 
No. 2764-3014," and in which i t  is further stated: "Mr. Ingram was 
employed by Tennessee Copper Company on January 6, 1941, and con- 
tinued in that employment until January 29, 1946, at  which time he was 
forced to quit work because of total and permanent disability resulting 
from silicosis contracted while working in silicon dust for Tennessee 
Copper Company. I n  behalf of Mr. Ingram I am hereby making appli- 
cation for the total and permanent disability provided under the terms 
of the policy and in support of this hand you herewith copy of the state- 
ment of Dr. Thomas J. Hicks, of McCaysville, Georgia, and of Dr. A. J. 
Ayers of Atlanta, Georgia . . . Please let us have proper blanks on which 
to make formal claim for this as Mr. Ingram is wholly unable to work, 
suffers pain in his chest with acute shortness of breath." 

Plaintiff then offered in evidence copies of the statements of Dr. Hicks 
and Dr. Ayers referred to in the letter from which the above quotation is 
taken. The Dr. Hicks statement addressed "To whom it may concern," 
is dated 16 February, 1946, and relates to examination and diagnosis on 
1 February, 1946,--concluding with this : "Impression : From the corre- 
lation of history, chief complaint and X-ray finding I am of the unbiased 
professional opinion this now has well developed disabling first stage 
Silicosis." The Dr. Ayers statement, in form of letter to Dr. Hicks, dated 
23 January, 1946, relates to X-ray made on plaintiff 22 January, 1946, 
and concludes with this : ('Impression : Chronic bronchitis, moderately 
advanced silicosis." 

Plaintiff further alleges in his complaint, and defendant admits in its 
answer that plaintiff, through his counsel, under date 18 July, 1946, wrote 
defendant claiming to be disabled and requesting blanks on which to make 
formal claim for disability; and that defendant, under date of 31 July, 
1946, acknowledged receipt of plaintiff's claim, but did not furnish any 
blanks, as requested, on which plaintiff might make any additional proof, 
and defendant did not request any additional proof. And, on the trial 
plaintiff offered in evidence letter from assistant superintendent of de- 
fendant to plaintiff's attorney, reading in part:  "We regret to inform 
you that we can see no basis for a claim under the terms and conditions of 
the policy." 
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Plaintiff next offered the deposition of Dr. A. J. Ayers, specialist in 
primary clinical pathology and radiology, in respect to X-rays of plaintiff 
taken 22 January, 1946, and 15 July, 1947. Referring to the X-ray 
taken on the first date, the doctor testified: "My interpretation of the 
film on that date was chronic bronchitis, moderately advanced silicosis. 
I call attention to the indications upon the film of the silcosis and the 
areas, etc. . . . I do mention that it is the peripheral lung structure. 
Also there is marked thickening of the lung markings . . . there are 
some few calcified areas in and around . . . the lung roots . . . I feel 
like I am familiar with the disease of silicosis . . . I n  any real dusty 
place you get a subst,ance that would remain in yo i~r  lung tissue and pro- 
duce silicosis . . . The effect of this silicotic condition I have mentioned 
on the patient is that i t  makes him shorter winded so to speak, or makes 
i t  more difficult for him to get the amount of oxygen into his circulation 
. . , The effect of silicosis on a person's ability to perform manual labor 
is it will make him very short-winded . . . The development of silicosis 
is a relatively slow process; it would require a great many months or years 
to develop." 

The witness, in answer to hypothetical questions, based on the X-ray 
taken on 22 January, 1946, and on evidence as to plaintiff's working 
conditions, and his physical condition, gave it as hie opinion that plaintiff 
had moderately advanced first stage silicosis to mbstantially the same 
extent on 31 December, 1945, as on 22 January, 1!)46. Then the witness 
interpreted the X-ray of 15 July, 1947, as showing second stage silicosis, 
-that silicosis is largely classified as first stage, second stage, and third 
stage ; that it is hard to say whether the disease of rilicosis ever improves ; 
but that in his opinion, as a medical expert, it is generally a progressive 
disease, and usually there is an increase in the silicotic condition, even 
though the patient is removed from the dust. 

Then after further examination, both cross and re-direct, the witness 
concludes his testimony by saying in substance that it is the opinion of 
most radiologists that where a man has silicosis and leaves that particular 
kind of work where he is exposed to it, that thew is possibly some pro- 
grwsion for a short while and thereafter progresse3 no more; and that in 
his opinion he would place Roy Ingram outside where he wouldn't be in 
the dust. 

Dr. Thomas J. Hicks, as witness for plaintiff, held by the court to be a 
medical expert, and expert radiologist, testified in pertinent part:  "I 
know Roy Ingram. He first came to my office for examination on October 
12, 1946 . . . I examined Mr. Ingram physically and made a fluoroscopic 
examination of his chest which revealed the char~wteristic marks I find 
in men who have silicosis from two to five years in the mining area. I 
don't recall seeing Mr. Ingram any more until early in 1946. The second 
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time he visited my office I found that  his condition had not improved and 
his symptoms were coming from a lung condition and I referred him to 
Dr. Ayers . . . His  condition had progressed,-a mild progression,- 
most cases of silicosis progress slowly from the time the first particles of 
dust . . . enter the lung . . . they become embedded in the lung cells 
and diminish or decrease the lung space. The other way silicosis affects 
. . . i t  makes the ~ a t i e n t  short of wind or short of breath and he tires 
easily on physical exertion and he has pain in his chest and a cough and 
many times he expectorates blood. I did not make an  X-ray film of Mr. 
Ingram. I studied the X-ray film Dr. Ayers sent . . . I n  comparing the 
film of January  22, 1946, with that taken by Dr. Ayers on Ju ly  15, 1947, 
my interpretation would be that there is a visible and noticeable progres- 
sion of the fibrosis and extension of this fibroid condition in the lung on 
both sides of the heart . . . Here in the United States, we ordinarily 
classify silicosis into three stages: First, second, and third, but many 
times people die before they go into the third stage of silicosis. Second 
stage silicosis clearly cuts down on the patient's ability to do manual 
labor." 

Plaintiff offered, two other witnesses, one of whom testified that he had 
seen plaintiff try to work on his farm since 1 January,  1946, and when 
he did, he had difficulty getting his breath, seemed like; and the other, 
who testified that he has had occasion to see and observe plaintiff since 
1945,-that he had seen him try to work, the first time was in the Spring 
of 1946. H e  was working then, he was trying to plough. H e  wasn't 
getting along with it,-that he breathed very short and seemed to be out of 
breath; that he had to stop; and that as he, the witness, passed back and 
forth he could see plaintiff nearly every day, and during the period since 
January,  1946, he has not seen plaintiff doing any work. 

Motion of defendant for judgment as of nonsuit a t  close of plaintiff's 
evidence was allowed, and from-judgment in accordance therewith plain- 
tiff appeals to Supreme Court and assigns error. 

J .  B. G r a y  and  A. L. M c K e e v e r  for plaint i f f ,  appellant.  
Fred  P. Chr i s topher  a n d  W i l l i a m s  & Frierson for de fendan t ,  appellee. 

WINBORNE, J. I t  is conceded on all hands that the total and perma- 
nent disability provisions of the policy of insurance sued on in this action 
terminated 31 December, 1945. Hence this is the question for decision: 
I s  the evidence offered by plaintiff on the trial below, taken in the light 
most favorable to plaintiff, sufficient to support a finding by the jury that  
in December, 1945, he was totally and permanently disabled by bodily 
disease, within the meaning of the provisions of the policy of insurance 
on which the action is based? We are of opinion, and hold, that i t  is 
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sufficient. I t  would seem t h a t  the  evidence brings the  case within the  prin- 
ciple applied i n  R d l u c k  1). Ins .  CO., 200 N.C. 642, 158 S.E. 185; S m i t h  
v. Assurance Society ,  205 N.C. 387, 171 S.E. 346; Fore v. Assurance 
Society ,  209 N.C. 548, 184 S.E. 1 ;  Blankenship v. Assurance Society ,  
210 N.C. 471, 187 S.E. 590; Edwards  v. J u n i o r  Order, 220 N.C. 41, 16  
S.E. 2d 466. 

T h e  present case is distinguishable i n  factual  s i tuat ion f r o m  the  l ine 
of cases of which T h i g p e n  v. Ins .  Co., 204 N.C. 553,168 S.E. 845 ; Boozer 
v. Assurance Co., 206 N.C. 848, 175 S.E. 175;  IIi ,!l  v. I m .  Co., 207 N.C. 
166, 176 S.E. 269; Carter  v. Ins .  Co., 208 N.C. €65, 182 S.E. 106; Lee 
v. Assurance Co., 211 N.C. 182, 189 S.E. 626; Medliw v. Ins .  Co., 220 
N.C. 334, 17 S.E. 2d 463; Jenk ins  1) .  I n s .  Co., 2212 N.C. 83, 21 S.E. 2d 
832 ; and  Ford v. Ins .  Co., 222 N.C. 154, 22 S.E. Qd 235, a r e  representa- 
tive. 

However, since there mus t  be a new t r ia l  i n  thc' case, we re f ra in  f r o m  
discussion of the evidence. 

T h e  judgment  of nonsuit is  
Reversed. 

ADA V. WHITEHURST, FLOSSIE IiOSAY AND SOPHIA MORGAN, v. 
C .  I,. HINTON, JOHN L. HINTON, SOPHIA HINTON ASHBURN AND 
MRS. RUTH HINTON ALLEY. 

(Filed 2 March, 1949.) 
Judgments  8 3- 

A former decision speciflcally adjudicating that  minors had been prop- 
erly made parties and were properly represented by guardian a d  litem, 
affirmed on appeal, is re8 judicata and precludes the raising of the identi- 
cal question in a snbsequent action between the parties involving the 
efficacy and effect of the former judgment. 

Infants 8 12- 
Where the appointment of a general guardian for infants is so incom- 

plete and irregular that  i t  is doubtful that  such guardian had authority to 
represent the minors, the subsequent appointment of a guardian ad  litem 
for the minors is not so defective as  to render the appointment of the 
guardian ad  litern invalid. 

Adverse Possession 8 4- 
Where less than twenty years has elapsed betweep the rendition of 

judgment declaring the parties to be tenants in common and the institu- 
tion of the action by some of the tenants against the others for waste, 
defendants in the action for waste may not claini title by adverse posses- 
sion, since as  between tenants in common title by r~dverse possession cannot 
be acquired in less than twenty gears. 
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4. Abatement and Revival § 9- 

The pendency of a proceeding for partition, even though there are gen- 
eral allegations of waste, will not support a plea in abatement in a subse- 
quent action between the tenants alleging particular acts of waste subse- 
quently conmitte by specifled defendants upon a particular tract of land, 
and seeking injunctive relief against future waste, since the causes are not 
identical and judgment in the former action would not support a plea of 
re8 judicata in the second. 

DEVIN, J., took no part in consideration or decision of this appeal. 

APPEAL by defendants from Morris, J., in  Chambers, 18 December, 
1948, of PASQUOTANK. 

Civil action to restrain defendants from committing waste, cutting 
timber, and to recover for waste committed by them on that  certain tract 
.of land in Newland Township, Pasquotank County, North Carolina, 
known as the John Louis Hinton home place. 

Plaintiffs allege in their complaint in brief these facts: 
That  they, owning not less than an  undivided one-sixth interest, and 

defendants, with others, are the owners in  fee as tenants in common of 
said tract of land. which together with other lands. is embraced within 

u 

and is a par t  of the subject matter of that  certain action or proceeding 
for partition and other relief, heretofore instituted by plaintiffs herein 
against defendants herein and others, and still a t  issue upon the docket of 
the court ;  that  defendants, either in person or through their agents, serv- 
ants and employees, have wrongfully and unlawfully committed waste, 
etc.; and that  defendants are threatening to continue said waste, and if 
not restrained plaintiffs will be irreparably damaged. 

Defendants, answering, deny title of plaintiffs and plead sole seizin. 
They admit, however, the pendency of a special proceeding instituted 
4 February, 1922, entitled "Mrs. ,4. V. Whitehurst, and others, us. R. L. 
Hinton, and others," to which defendants here as widow and minor chil- 
dren of C. L. Hinton, deceased, were named among others as  defendants 
there, but they aver that  said minors were not properly and legally parties 
to said proceeding. And they further admit that  they hare  cut and re- 
moved timber from said lands, for which they stand ready to account if 
the court shall hold they are accountable therefor, etc. 

And defendants, for further answer and defense, pleaded the three-year 
statute of limitation as to timber cut more than three years prior to insti- 
tution of the action, and twenty years adrerse possession, under known 
and visible lines and boundaries, and seven years adverse possession under 
color of title, in bar of this action and of any recovery by the plaintiffs 
herein, etc. 

Plaintiffs, replying, allege that  their ownership of an undivided interest 
in said land and premises is res judicata by virtue of the judgment ren- 
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dered by Honorable W. A. Devin, Judge presiding at  June Term, 1934, 
of Pasquotank Superior Court, and of the opinion of the Supreme Court 
in Whitehurst v. R. L. Hinton, reported in 209 N.C. 392, 184 S.E. 66, the 
judgment roll in the case, including Supreme Ccurt opinion, being by 
reference made a part thereof, and plead in bar of and as res judicata of 
any and all affirmative allegation in defendants' answer to the effect that 
they are the sole owners of the land and premises described in the com- 
plaint herein, or that they or some of them were not and are not properly 
before the court in the aforesaid former suit or action, etc. 

Thereafter the parties waived a jury trial and agreed to submit the 
cause to the resident and presiding judge of the First Judicial District, 
upon case agreed, for his consideration and determination of the contro- 
versy, either in or out of the county and in or out of term and render a 
judgment as to him may seem proper, to which either or both parties m a p  
except and appeal to the Supreme Court as they may be advised. 

Former decisions of this Court relating to matters pertinent to this 
appeal are these : I n  re Will of Hinton, 180 N.C. 206, 104 S.E. 341 ; 
Whitehurst v. Hinton, 209 N.C. 392, 184 S.E. 66; and Whitehurst c. 
Hinton, 222 N.C. 85, 21 S.E. 2d 874. The records; and opinions in these 
cases are referred to in statement of agreed facts, upon which the judg- 
ment below is predicated. 

These, and the statement of agreed case, briefly stated, persent these 
pertinent facts : 

1. John L. Hinton, at  the time of his death in January, 1910, was 
seized in  fee of the land the subject of this action. 

2. That on 1 June, 1910, Mary L. Rinton, daughter of John L. Hinton, 
and one of the devisees named in a paper writing propounded as his will, 
together with the other persons therein named as such devisees, other than 
C. L. Hinton, executed and delivered to C. L. Hiliton a deed for "their 
entire rights and interests heired from their father John L. Hinton" in 
eertain lands, including the John Louis Hinton home place. 

3. Thereafter the paper writing, probated in common form and re- 
corded as the last will and testament of John L. Hinton, deceased, upon 
caveat filed, was set aside. See In  re Will of Hinton, supra. 

4. Plaintiffs in the present action, children and heirs at law of John C. 
Hinton, son of John L. Hinton, who predeceased his father, were the feme 
caveators filing the caveat aforesaid, and C. L. Hinton, son of John L. 
Hinton, and one of executors named in the purported will, and father 
and husband of defendants in the present action, was a party to, and died 
pending the said caveat proceeding. 

5. On 4 February, 1922, after the purported will of John I,. Hinton 
was set aside, the plaintiffs in the present action, joined by their respec- 
tive dpouses, instituted a proceeding in Paquotank County for the parti- 
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tion of all the lands of which John  L. Hinton died seized, including the 
John  Louis Hinton home place, and for accountings for rents and profits. 
The record of this proceeding shows: ( a )  Among the defendants named 
i n  the title of the action or proceedings were "Xrs. Ru th  Morgan Hinton 
and Sophia, Charles L. and John L. Hinton, minors, and Mrs. Ruth  
Morgan Hinton, guardian ad litam of Sophia, Charles L. and John  L. 
Hinton, minors." 

(b )  The pertinent portion of the return of the sheriff as to service of 
summons is that  i t  was "Served Feb. 6, 1922 by reading to and leaving a 
copy with . . . Mrs. Ru th  Morgan Hinton, Charles L. Hinton, Sophia 
Hinton, J o h n  L. Hinton, Mrs. Ru th  Morgan Hinton, guardian ad litem 
of her children." 

(c)  The appointment of Mrs. Ru th  Morgan Hinton as guardian ad  
litem of her infant children, Sophia, Charles L. and John L. Hinton;  and 

(d )  Answers and demurrers filed by defendants. 
The action was referred. The report of the referee is set out in full in 

Wrhitehurst v. Hinfon, 209 N.C. 392, svpm. Among the findings of fact 
of the referee is this : 

"(9) The plaintiffs and the defendants, who are the only heirs a t  law 
of John L. Hinton, deceased, living a t  the date of the commencement of 
this action, are as tenants in common seized in fee, and in the possession 
of all the lands owned by John L. Hinton a t  the date of his death" (excep- 
tion not pertinent here). 

And in his conclusions of law the referee declared the interests owned 
by the plaintiffs therein and by Ru th  Morgan Hinton (now Alley), and 
her said minor children--defendants herein. 

The record on appeal in the proceeding shows Mrs. Ru th  Morgan Alley 
filed exceptions to the report of the referee, among which is exception "to 
30 much . . . as finds that  this defendant and her children, Sophia, 
Charles L. and John L. Hinton, were parties to the caveat proceeding or 
have been made, or have become parties in this action or proceeding and 
that  pleadings were filed herein on behalf of all defendants and that  the 
heirs at law of C. L. Hinton are properly before the court in this proceed- 
ing," for that  "said fjndings are not supported by any competent or proper 
evidence, are contrary to the evidence, and are erroneous." 

When the cause came on for hearing before judge holding the June  
Term, 1984, of Pasquotank County Superior Court, on exceptions to 
report of referee, the Judge, W. A. Devin, entered judgment which is 
shown in full in the report of Whifehurst v. Hinton, 209 N.C. 392, supra. 
This judgment has these pertinent findings and rulings : "And i t  appear- 
ing  that  the parties are properly before the court and represented by 
counsel, and that  all the defendants have been made parties by proper 
service of process, and that  any irregularity of service as to some of the 
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defendants has been later cured, and that other defendants whose rights 
have accrued since the institution of this proceeding have been made 
parties by proper orders and have adopted the ple#idings and exceptions 
filed by the other defendants . . . Now, therefore, after considering the 
pleadings, the evidence reported by the referee, the referee's report, de- 
fendants' exceptions thereto, and argument of counsel, it is now ordered, 
adjudged, and decreed that each and all the findings of fact and conclu- 
sions of law of the referee, as hereinafter modified, rlre found and adopted 
by the court, and the said report as hereinafter mocified is in all respects 
approved and affirmed. That each and all of the defendants' exceptions 
to the referee's report be and the same are hereby overruled." (The 
modifications referred to are not material to the appeal in present action). 

And the appellants, in grouping their exceptions and assignments of 
error in record on appeal, include exceptions to the above portions of the 
judgment entered by Judge Devin, and also an exception to the overruling 
of Mrs. Alley's exception to the report of the referee as hereinabove 
set out. 

On such appeal this Court, in opinion by Connor, J., while ruling error 
in other respects, held that "there is no error in the judgment in this 
action that plaintiffs, as heirs at  law of John L. Hinton . . . are now the 
owners of an undivided one-sixth interest, and that defendants, who are 
the remaining heirs at  law of the said John L. Hi r  ton . . . are now the 
owners of an undivided five-sixths interest, in all the lands of which the 
said John L. Hinton died seized and possessed, excctpt . . .," (the excep- 
tion not being pertinent to present action). 

I n  addition to the foregoing, the case agreed sets forth: ( a )  The facts 
in respect to which defendants base their claim of title by adverse posees- 
sion; (b) that within three years next preceding ihe institution of this 
action timber was cut from the land in question by or for defendants as 
set forth, and that the cutting by some of defendants was started just 
before this action was begun and continued until stopped by the tempo- 
rary order issued herein; and (c) that oh or aboui 3 December, 1919, a 
guardianship proceeding was instituted concerning the children of C. L. 
Hinton, deceased, which is of record in office of Clerk of Superior Court 
of Pasquotank County. The entire record in said proceedings is referred 
to and such parts as either party may desire to be included may be copied 
and submitted for consideration in connection with the instant case. 

The cause coming on for hearing upon the agre2d statement of facts, 
and being heard, and the court being of opinion an3 so finding and hold- 
ing that plaintiffs and defendants are tenants in common of the land in 
controversy, the plaintiffs together owning an undivided one-seventh 
interest in fee in said lands, and the defendants together owning the 
remaining six-sevenths interest in fee in said lands, so adjudged, and 



N.C.] S P R I N G  TERM, 1949. 2 1 

permanently restrained defendants from further acts of waste, etc. And 
from judgment in accordance therewith defendants appeal to Supreme 
Court, and assign error. 

Ehr inghaus  & Ehr inghaus ,  M e M u l l a n  & Aydle t t ,  and J o h n  H. Hal l  
for plaimtiffs, appellees. 

W i l s o n  & W i l s o n  for defendants ,  appellants.  

WINBORNE, J. The assignments of error brought forward by appel- 
lants on this appeal are pivoted, in the main, upon the question as to 
whether defendants, other than Mrs. Alley, were parties to the former 
action or proceeding of W h i t e h u r s t  v. H i n t o n ,  209 N.C. 392, 184 S.E. 66, 
in which the judgment of Devin, Judge presiding, was entered at  June 
Term, 1934, of Superior Court of Pasquotank County. As to this i t  
appears from the record in that action or proceeding that this very quw- 
tion was presented to the court, and decided adversely to the contention 
now made by appellants that they were not such parties. S n d  the decision 
so made was challenged, but not reversed on appeal to this Court. Hence 
the fact that defendants were parties to that action or proceeding is now 
res  judicata. 

However, in this connection it is not inappropriate to state that the 
record of the attempted appointment of a bank as general guardian of 
defendants here, then minors, prior to the institution of the former aation 
or proceeding, is so incomplete and irregular that it might well have been 
doubted that either the cashier of the bank, or the bank itself, was vested 
with authority to represent the minors. Under such circumstances. the 
appointment of a guardian ad  l i t e m  for the minors to represent them in 
the former action or proceeding, was not so defective as to render it 
invalid. Indeed, their mother was appointed guardian ad l i t e m  for them, 
and the record fails to show that the minors were disadvantaged by the 
judgment in the action or proceeding. The Court held that they and their 
codefendants, and the plaintiffs, as the only heirs at  law of John L. 
Hinton, deceased, living at  the date of the commencement of that action 
or proceeding as tenants in common, were then seized in fee, and in the 
possession of all the lands owned by John L. Hinton at the date of his 
death. And the land here involved was owned by John L. Hinton at his 
death. 

Therefore, since as between tenants in common, title to real property 
may not be ripened by adverse possession in less than twenty years, 
P a r h a m  v. Hen ley ,  224 N.C. 405, 30 S.E. 2d 372, sufficient time between 
the date of the judgment of June, 1934, and the date of the institution of 
the present action, has not elapsed to avail defendants any advantage by 
any adverse possession they may have had during that period of time. 
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I t  is further contended by appellants that the present action abates by 
reaaon of the pendency of the former action of Whitehurst v. Hinton, 209 
N.C. 393, and S. c., 222 N.C. 85. On the other hand, appellees say the 
question is not properly presented on this record. But be that as it may, 
the ~ o i n t  is not well taken. I t  must be borne in mind that abatement of 
an action because of the pendency of another action takes place only when 
there is identity of parties and of subject matter in the two actions. See 
Taylor v. Schaub, 225 N.C. 134, 33 S.E. 2d 658. 

Tested by this principle of law, it is true that in the present case the 
t r a d  of land on which the waste is alleged to have been committed, is one 
of the vast number of tkacts of land sought to be pa:*titioned in the former 
action, supra. I t  is also true that the plaintiffs in the present action are 
the petitioners or plaintiffs in the former action, and that the defendants 
in  the present action are some of the defendants in the former action. 
And i t  is true that in the complaint in the former astion there are general 
allegations of waste,-withoit specifying any particular tract of land on 
which waste was committed, and without charging any particular defend- 
ant with acts of waste. Moreover, in the former aci;ion injunction against 
further waste was not sought. On the other hand, the present action 
relatea to acts of waste subsequent in time and entirelv inde~endent of 
those alleged in the "petition and complaint" in the former action. And 
here injunction against waste then being committed, and against further 
acts of waste is sought. The causes of action a r t  different in the two 
actions, and the results sought are dissimilar. Indeed, a final judgment 
in the former action would not support a plea of res judicata in the 
present action. This, it is held, is one of the tests of identity. Bank v. 
Broadhurst, 197 N.C. 365, 148 S.E. 452; Brown I ) .  Polk,  201 N.C. 375, 
160 S.E. 357; Taylor v. Schaub, supra. 

Thus after full consideration of all assignmenxs of error, and argu- 
ments of counsel, in brief filed and orally before the Court, presented by 
appellants in support thereof, no error is made to appear, and the judg- 
ment below is 

Affirmed. 

DEVIN, J., took no part in consideration or decision of this appeal. 
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HARRY'S CADILLAC-PONTIAC COMPANY, INC. v. DR. CHARLES S .  
NORBURN. 

(Filed 2 March, 1949.) 

1. Vendor and Purchaser & 5 b  
After the purchaser had signed the contract, the seller made material 

changes t,herein in the purchaser's presence, and signed it. Held: The 
fact that  the purchaser did not re-sign the agreement after the alterations 
does not change the instrument Prom a contract of sale to a mere option, 
since the purchaser's acceptance of the agreement a s  changed with knowl- 
edge that i t  was to be notarized and recorded, is a ratification and adoption 
of his signature without affixing another. 

2. Fkauds, Statute  of, 8 1 0 -  
The fact that  the assignment by the purchaser of a contract to convey 

is by parol is no defense to a n  action on the contract by the assignee 
against the vendor, since the statute of frauds is a personal defense 
which may be set up only inter partes. 

3. Assignments 8 1 : Vendor and  Purchaser 5 5a- 
A contract to convey is assignable, and the assignee may maintain an 

action thereon against the seller for specific performance. 

4. Corporations 8 20: Principal and  Agent 5 7- 
Where the president of a corporation executes a contract to purchase 

realty in his own name, but acts throughout the transaction as  undisclosed 
agent of the corporation, the corporation has the right to sue thereon in 
its own name. 

5. Assignments 8 1 : Vendor and Purchaser 8 6- 

The contract to convey in suit stipulated that one-half the purchase 
price should be paid in cash and the remainder thereof secured by pur- 
chase money deed of trust securing two notes of equal amount payable one 
and two years after execution of the instrnment. Held: The contention 
that the contract was executed in reliance upon the personal credit of the 
p ~ ~ r c h a s e r  and therefore was unassignable, is untenable in the absence of 
some provision in the instrument against assignment or some circumstance 
judicially recognizab!e dehors the agreement. 

6. Vendor and Purchaser 8 1- 
Ordinarily, a mere provision in a contract to convey that it  should be 

completed by a specified date is insufficient to constitute time the essence 
of the contract, and evidence in this case disclosing that the failure of the 
purchaser to make payment within the time stipulated was due to the fact 
that the seller made himself inaccessible, and, further, that  the seller's 
attorney advised that a later date would serve, is held insufficient to sus- 
tain the seller's motion to nonsuit on the ground that the contract was 
not completed on the day specified. 

PLAINTIFF'S appeal  f r o m  Shuford, Special , h d g e ,  October "A" Term, 
1948, BUNCOMBE Superior  Court.  
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CADILLAC-PONTIAC Co. v. N.OBBURN. 

The plaintiff sued for specific performance of a contract for the pur- 
chase and sale of real estate reading as follows: 

"State of North Carolina 
County of Buncombe 

"This agreement made and entered into, this the 19th day of 
October, A. D. 1945, by and between Dr. Charles Norburn, the seller, 
of the County of Buncombe, State of North Carolina, and Harry 
Blomberg, the purchaser, of the County of Buncombe, State of North 
Carolina, Witnesseth : 

"That the seller hereby agrees to sell, and the purchaser hereby 
agrees to purchase, at  the price, and upon the terms hereinafter 
set out. 

"All of that certain tract or parcel of land, situate, lying and being 
in the City of Asheville, County of Buncombe, State of North Caro- 
lina, and being described as follows : 

"Being lot 1673/4, sheet 1, ward 3, as show.? on the city tax map 
of Asheville. Said lot being located on the East side of Page Avenue, 
Battery Park Hill, the size being approximritely 25 feet frontage 
by 70 feet on the North line and 83 feet on the South line. 

"With all the rights and easements appertaining thereto, but sub- 
ject to restrictions, reservations and conditions of record. 

"The purchaser agrees to pay for said land the sum of Eight Thou- 
sand Dollars ($8,000.00) ; of which Two hundred Fifty Dollars 
($250.00) has been paid upon the execution and delivery of this con- 
tract, and the balance of said purchase money to be paid as follows: 
1/2 Cash-1 & 2 years, additional cash to be paid upon delivery of 
deed and the remaining to be secured by a first deed of trust to be 
given back on said lot supported by two noteri of equal amount due 
and payable on or before one and two years afier date of said deed of 
trust. These notes to bear 5% interest. 

"It is agreed that the deposit of $250.00 is to be held by R. P. 
Booth & Company, Realtor, until the completion of the terms of this 
contract; upon failure of execution by the seller within 3 days, the 
deposit shall be returned to the purchaser. 

"That the seller agrees and binds himself, his heirs, executors or 
administrators, upon the payment of the pur1:hase price, as herein- 
before provided, to execute and deliver to the purchaser, or assignee, 
a good and sufficient deed, in fee simple, conveying said land and 
premises, free from all liens and encumbrances, except restrictions 
of record, except as herein provided and taxe3 for the year of 1945 
to be prorated to date of sale, and all prior taxes paid. 

"It is agreed that settlement under this contpact shall be completed 
on or before November, 20, A. D. 1945. 
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C ~ I L L A ~ - P O N T I A C  Co. v. NOBBURN. 

"In testimony, the said parties have hereto set their hands and 
seals, this the day and year first above written. 

HARRY BLOMBERQ (Seal) 
CHARLES S. NORBURN (Seal)" 

The plaintiff alleged that  the interest of Har ry  Blomberg in the con- 
tract had been assigned to it, and that i t  had fully performed the contract 
as it related to it, and that  the defendant wrongfully refuses to comply 
with its provisions and convey the land. 

The defendant especially denies that there is any contract between 
himself and the plaintiff, and avers that  the alleged assignment of the 
rights under i t  to the plaintiff was not in writing. H e  further sets up  
as a defense that  if plaintiff had any right dnder the contract sued upon, 
i t  became extinguished by failure of the plaintiff to comply with the 
contract, or complete the settlement on or before November 20, 1945, as 
stipulated. 

The plaintiff put the contract in evidence and proceeded with testi- 
mony. Roy Booth testified that  he was the broker or selling agent who 
handled the transaction and that  he saw Har ry  Blomberg and Dr.  Nor- 
burn sign the document. That Norburn signed the contract after certain 
changes appearing on the face of the document had been made, and that 
Blomberg accepted the contract as so amended. H e  explained that the 
change had been made because Dr. Norburn had meantime raised his 
price from $6,250. Par ts  of the alterations were made in witness' hand- 
writing and part  in Dr. Norburn's. Witness notified Dr. Norburn of 
Blomberg's acceptance, and went ahead to prepare the papers to complete 
the transaction. 

Booth prepared the notes and deeds of trust on November 17, and these 
were marked as identified by him. 

The witness went to the Norburn Hospital on the 20th day of Novem- 
ber, 1945. H e  was unable to contact Dr. Norburn on his first trip, being 
informed he was in the operating room. H e  went back at  3 :00 o'clock the 
same day and made an  effort to contact him. H e  went back a t  5 :00 
o'clock the same day and made an  eff'ort to see him, but was unable to do 
so. The secretary told him he was still in the operating room. H e  made 
other efforts to contact Dr. Norburn. H e  went on the morning of the 
21st, and was told by the secretary to see Mr. Pangle. Mr. Pangle was a 
lawyer, then a patient in the hospital. Mr. Pangle took the papers, looked 
them over, and said he was not instructed to deliver the deed a t  that time, 
witness might see him next day-th~at he would see Dr. Norburn, and 
witness might see him next day. When witness went back Mr. Pangle 
had been discharged from the hospital. H e  contacted Dr. Norburn by 
telephone. H e  left the deed of trust notes and check with the secretary, 
and on December 4, 1945, received the papers including check, in a letter 
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from Dr. Norburn. The letter was identified and introduced in evidence. 
I t  is as follows: 

"I am returning by registered mail the deed in trust made by 
Harry's Cadillac and Pontiac Company, together with two notes of 
$2,000 each, dated November 17, 1945, and payable on or before one 
and two years after date respectively. Also the check for $4,017.50, 
drawn by this company in my favor, their number 386. 

"The man with whom I was trying to deal in this transaction has 
refused to trade, and I therefore have no reason to make the deal now. 

"Kindly acknowledge receipt of the above listed enclosures. 
Yours very truly, 
C. S. NORBURN." 

Witness stated : 

"Had I made contact and gotten the deed arid checked the descrip- 
tion and all, I could have closed that evening, but not doing that I 
made no further effort to do that until the next morning. I know 
the Register of Deeds has a record of deeds. I could have gone there 
and gotten the description. I did not do that. I could have made 
delivery of the deed of trust and the two note3 and the check on the 
20th, but I did not. When I went there I went there preparatory to 
getting ready." 

After that he went to see Dr. Norburn, and was told by him he did not 
care to close the sale and would rather not go through with it. 

He  further testified that he did not go to the hospital on Thanksgiving 
Day. He  went before Thanksgiving Day and the day after. "That was 
the day after I was not able to deliver the deed of trust properly executed 
and the notes and check.'' Dr. Norburn had said he wanted the sale closed 
by the 20th because he wanted to buy some blooded stock that were to be 
sold that day. 

Harry Blomberg testified that he signed the contract offered in evi- 
dence. At that time he was President of Harry's Cadillac Co., Inc. ; that 
he bought the lot in his own name and turned it over to the corporation.. 
I t  was needed as a place to get in and out. 

The minutes of the directors' meeting (Harry's Badillac-Pontiac Com- 
pany) of November 15, 1945, were introduced showing taking over the 
interest acquired by Blomberg in the contract of sale above set out and 
assuming all of its obligations, and authorizing the officers of the concern 
to consummate the transaction. 

The notes, two each in the sum of $2,000, deed of trust, dated Novem- 
ber 17,1945, and check dated November 20, in the 3um of $4,017.50, were 
put in evidence. 
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CADILLAC-PONTIAC Co. v. NORBURN. 

The witness stated that  the contract, with the interlineations, signed by 
Dr. Norburn, had been exhibited to him, and accepted by h im;  that  he 
was buying the property for the corporation and assigned the contract 
to it. A meeting was called and the minutes drawn up. 

The minutes were put  i n  evidence. 
On  cross-examination witness stated that  he did not sign a separate 

assignment of the sales contract to the corporation but did sign the min- 
utes when i t  was taken over by the Cadillac-Pontiac Co. H e  did not 
re-sign the contract of sale after the changes made in it, but accepted it. 
He executed the various papers relating to the deed of trust, and the 
deed of trust itself, November 17. 

On re-direct examination he stated that  he had nerer been tendered a 
deed a t  all. 

Roy Booth testified that  neither Dr.  Norburn or any other person had 
tendered to him a deed for the property. 

Witness stated he left the deed of trust, notes and checks with Dr.  Nor- 
burn's secretary, a t  his office. A t  that  time they were not signed. When 
he took them to Mr. Pangle on the 21st they had been signed and acknowl- 
edged. - 

A t  the conclusion of plaintiff's evidence the defendant demurred and 
moved for judgment of nonsuit. The motion was allowed, and plaintiff 
excepted and appealed. 

James  S. Howel l  and Oscar S t a n t o n  for plaintif f ,  appellant.  
Smathers  & Meelcins for defendant ,  appellee. 

SEAWELL, J. We need consider here only one exception taken by the 
plaintiff on the tr ial ;  the exception to the judgment of nonsuit on the 
demurrer to the evidence. The trial judge did not state on what theory 
the nonsuit was granted. H e  did not need to do so if the judgment could 
be sustained on any legal ground. Bu t  under the noted exception me may 
deal with the attack on plaintiff's position on the theory that  one or more 
of the objections discussed in the brief and oral argument prevailed. 

The theory that  the contract of sale on which plaintiff sues was a mere 
option or unilateral offer on the part  of Dr.  Norburn because i t  was not 
re-signed by Blomberg after certain changes in it were called to his atten- 
tion, is not sound. Blomberg's acceptance of the agreement as changed, 
with the knowledge that  i t  was to be so notarized and recorded, was a 
ratification and adoption of the signature without affixation of another. 

The fact that  assignment of the rights under the contract by Blomberg 
to the corporation was in parol, if it  was, and, therefore. within the statute 
of frauds, is not an  available defense to the seller, in thisaction. Under 
the evidence the assignment was an executed transaction which, from the 
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defendant's angle in the controversy, concerns the parties to that trans- 
action alone. 

"This defense is a personal one like the defense of infancy, the statute 
of limitations, usury and similar defenses." 49 Am. Jur., sec. 588, p. 896. 
I t  is, therefore, a matter inter'partes to the transa1:tion. 

"The purpose of the statute is to prevent fraud upon individuals 
charged with participation in transactions coming; within this purview 
and not upon the public at  large.'' Allison v.  Steele, 220 N.C. 318, 17 
S.E. 2d 339. Moreover on cross-examination Blomberg was permitted 
to testify without objection that he signed the minutes of the meeting in 
which the assignment was completely set forth. 

There is no question that such a contract is assignable and that i t  puts 
the seller under its stipulated obligations to the purchaser of the contract 
and entitles the assignees to specific performance. Bispham's Equity, 
9th Ed., 592; Casket Co. v. Wheeler, 182 N.C. 45'3, 109 S.E. 378; G.S. 
1-57. 

The plaintiff's evidence, too, is sufficient to generate the inference that 
in the transaction Blomberg acted as the agent for the corporation, bought 
the property for it, "was buying for it all the l;ime," and, if this is 
believed, the corporation would have the right to sue in its own name. 
"The right of a principal to maintain an action to enforce a contract 
made by his agent in his own name without disclosing the name of the 
principal is well settled." Williams v. Honeycuft, 176 N.C. 102, 96 S.E. 
730; Nicholson v. Dover, 145 N.C. 18, 58 S.E. 444. 

The contract sets out the manner in which the purchase price of $8,000 
shall be paid, acknowledges the payment of $250 for execution and deliv- 
ery of the contract and requires payment of the ba:ance, one-half cash in 
one and two years, "additional cash to be paid upon delivery of deed, 
and the remaining to be secured by a first deed of trust to be given back 
on said lot supported by two notes of equal amount due and payable on or 
before one and two years after date of said deed of trust." The objection 
that such a contract necessarily imports that credit is given alone to the 
person with whom the transaction is personally carried out and that no 
other person or concern can be substituted for it I-lecause of the changes 
in the person to whom credit is given would, ipso ftccto, defeat the assign- 
ability of such a property right at  the arbitrary pleasure of the seller. 
We think that unless adequately expressed in the instrument itself, or in 
some circumstance of judicially recognizable nature dehors the agreement, 
i t  cannot be raised as a defense. Nothing of the sort appears here; and 
since the contract calls for payment of half the purchase price in cash 
with balance secured on the premises, the suggestion seems pointless. 

In  this contract it does not amear  that time was the essence of the . . 
agreement as it often is in a mere option. "It is agreed that settlement 
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under this contract shall be completed on or before November 20, A. D. 
1945.'' The agreement itself is not worded to avoid the contract alto- 
gether or expressly vitiate it, if settlement is not made at  that time. 

However, if we concede it to be of the essence of the contract, the evi- 
dence of the plaintiff is still to be considered as to whether the plaintiff 
or the plaintiff's agent was prevented from complying with this provision 
through the non-co-operation of the seller, or whether, under the circum- 
stances, its strict compliance had been waived; whether the inability to 
"settle," if it required tender in the strict sense, was not due to the fault 
of the defendant by rendering himself inacceseible in the first place, and 
later by his attorney, and presumably his agent, Mr. Pangle, who advised 
a later date would serve. 62 C.J., p. 657, sec. 5. 

We cannot say that there are no inferences from the evidence which 
tend to support plaintiff's contentions. I n  withdrawing it from the jury 
there was error. The judgment of nonsuit is reversed. 

Reversed. 

OHESTER R. MORRIS, RAY T. ADAMS, R. P. MIDGETTE AND JEANNETTE 
F. SIMPSON v. W. J. TATE, IRENE SEVERN, PAULINE T. WOODARD, 
ELIJAH W. TATE AND LOUIS J. TATE. 

(Mled 2 March, 1949.) 
1. Quieting Title 8 % 

In this action to quiet title, the evidence is h.eW not so unequivocal and 
not so clear in its inferences as to justify an instructed verdict in plaintiffs' 
favor. 

Ordinarily the trial court is required by G.S. 1-180 to state the evidence 
to which he applies the law, and while this requirement,may be dispensed 
with when the facts are simple, yet, even in cases where the evidence justi- 
fies an instructed verdict, the credibility of the evidence is for the sole 
determination of the jury and therefore a recapitulation of the evidence 
may be necessary. 

8. Trial 8 28- 
The correct form of an instructed verdict is that if the jury "And from 

the evidence the facts to be as all the evidence tends to show" rather than 
a direction as to how the jury should flnd the issue, since the credibility of 
the evidence remains the function of the jury. G.S. 1-180. 

DEFENDANTS) appeal from Edmundson, Special Judge, October 1948 
Term of DARE Superior Court. 
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M a r t i n  Kel logg,  Jr . ,  J o h n  H.  H a l l ,  and McMulltan & A y d l e t t  for plain- 
t i f f s ,  appellees. 

W o r t h  & H o m e r  for defendants ,  appellants.  

SEAWELL, J. The plaintiffs brought this action to remove a cloud upon 
the title to a small tract of land near Kitty Hawk, in Dare County, 
alleging that defendants wrongfully claim to be the owners. 

The complaint sets up by metes and bounds the land in controversy, 
averring ownership and possession, and refers to a purported conveyance 
under which defendants claim. The defendants, answering, admit and 
reaffirm their claim to the tract of land described, and refer to the deed 
mentioned in the complaint as constituting the basis of the claim. Plain- 
tiffs, replying, set up a deed executed prior to this conveyance, allegedly 
from a common source, under which they claim, alleging that it includes 
the locus in controversy, and, by mesno conveyance, puts title in them. 

On the trial these deeds appear in plaintiffs' evidence in efforts to show 
this common source of title ; and the gravamen of the controversy in the 
lower court lay in the validity of this document and the character and 
effectiveness of the evidence introduced to locate its boundaries in relation 
to the disputed tract. 

The defendants attacked the deed directed to this purpose as void for 
want of sufficient description, and contend that the oral evidence was not 
sufficient to establish the boundaries of the purported conveyance even if 
such defect did not exist, or to justify an inference that the disputed tract 
lay within its boundaries. 

The evidence, both documentary and oral, was extensive, although not 
voluminous, and was not free from the comp1icatio:is usually met with in 
cases of this kind. 

At the conclusion of plaintiffs' evidence and again at  the conclusion 
of all the evidence, the defendants demurred theret', and moved for judg- 
ment of nonsuit. The demurrer was overruled and defendants excepted. 

The following issues were submitted : 

"1. . I s  the 8.58 acre, more or less, tract of land described in section 
first of the complaint included in the 52 acre, more or less, tract of 
land described in the deed from W. J. Tate and wife to Frank Stick, 
being plaintiffs' Exhibit 1 ? 

"2. Are the plaintiffs the owners of and entitled to the possession 
of the lands described in section 1 of the complaint?" 

The judge, in his charge to the jury, announced that he was "of the 
opinion that the plaintiffs are entitled to a directed verdict,'' and that 
he would not, in this instance recapitulate the evidence or contentions of 
the parties, "because upon all the evidence and the law as the court under- 
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stands its application to the evidence in  this case, the  lai in tiffs are 
entitled to  a directed verdict." 

Thereupon the court instructed the jury as follows: 

'(If you believe all of the evidence in this case and believe i t  to be 
true by its greater weight, you will answer the issue yes, and i t  would 
then follow upon that  issue that  as a h a t t e r  of law the Court would 
answer the second issue." Adding, "You may retire and make up 
your answer to that  issue as directed." 

The court recalled the jury and gave the additional instruction: 

"I had this to say to  the jury:  That  in connection with this case 
the Court has directed a verdict, that  is to say, I have instructed you 
that  if you believe all the evidence and believe i t  to  be true by the 
greater weight of the evidence, you will answer the first issue yes. I 
did not know whether that  instruction was clear to you, and I called 
you back to again repeat and reiterate that  instruction, which is 
termed a directed verdict. The Court directs you, the jury, in your 
verdict or answer to the issue. You may retire." 

The jury was again recalled by the court and the following instruction 
given : 

"I made my  instruction as simple as I could and as clear as I 
could and if the jury has not 'reached a unanimous verdict, you may 
retire and consider i t  further." 

T o  each of the instructions noted the defendants made exce~tion.  
The court again recalled the jury and in  response to inquiry by the 

court, the jury announced that  i t  had agreed. The jury answered the 
first issue "yes," and the court answered the second issue "yes," declined 
to  set the Jerdict aside for errors committed. to which defendants ex- 
cepted, and over defendants' objection and exception, entered judgment 
upon the verdict. Defendants appealed. 

Upon this record the defendant appellants stress these challenges to the 
trial, covered by their exceptions : ( a )  The refusal of the court to sustain 
their demurrer to the evidence; the failure of the judge "to state in a 
plain and correct manner the evidence given in the case and declare and 
explain the law arising thereon"; and the exceptive instructions to the 
jury above noted. 

1. The Court a t  this juncture is not prepared to say that  there are no 
inferences to be drawn from the evidence in support of plaintiffs' case, or 
to pass adversely on its submission to the jury. 

2. G.S. 1-180, so intimate in its prescription for the 'conduct of the 
tr ial  judge, is, perhaps, the most often cited statute on either criminal 
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or civil appeals. I t  was intended, of course, to ,keep inviolate the line 
between the functions of court and jury,-the one a3 dispenser of the law, 
the other as triers of the facts,-and thus to preserve the integrity of trial 
by jury. But i t  does more. I t  provides a co-operative program by 
which these parts of the court may work together as a single intelligent 
agency in  judicial investigation and determination. The statute, there- 
fore, sensibly requires, on the part of the judge, a statement of the evi- 
dence to which he is attempting to apply the law. I t  is true that our 
decisions have rationalized the statute so that the statement of the evi- 
dence it requires may be dispensed with when the facts are simple ; Duck- 
worth v. Orr, 126 N.C. 674, 677, 36 S.E. 150; S. v. Reynolds, 87 N.C. 
544; S. v. Grady, 83 N.C. 643; thus leaving the court another trouble- 
some penumbra to deal with in its line-fixing burdens. 

But we do not find the evidence in the present case such as to justify a 
disregard of this requirement of the ~ t a t u t e ;  nor do we think that the 
fact that the trial judge thought i t  incumbent upon him to give an 
instructed verdict was sufficient to change the rulc8,-since the evidence, 
notwithstanding, must be dealt with by the jury; and the fact that they 
are to deal alone with its credibility under such an instruction does not 
entirely obviate the error. Credibility may depen3 on many things not 
connected with veracity;-amongst them, as applicable to the present 
situation, the opportunity with which the witness may have had to observe 
the facts to which he testifies and the physical conc!itions about which he 
is speaking. The submission of the evidence to the jury was not merely 
pro forma, and even under such instruction their finding, when honestly 
made, is entitled to respect. The information promised them by the 
statute, therefore, cannot ordinarily be withheld. 

The defendants object to the language in which the instructions were 
given and the reiterations by the court when the jui-y was recalled ~everal  
times es mero motu  and insistence placed on compliance with these in- 
structions. The language used in one of above instructions seems to lend 
the force of judicial compulsion to the requirement that the verdict should 
be rendered "as directed" in contravention to this rule. 

We need not consider these objections minutely since, in our opinion, 
the evidence upon the trial was not so univocal or sc clear in its inferences 
and tendencies as to justify the instruction and i t  must be held for error. 
Perry v. Trust Co., 226 N.C. 667, 40 S.E. 2d 116; Armour Fertilizer 
Works  v. Cox, 187 N.C. 654, 122 S.E. 479. 

I t  is proper to say that the formula adopted by  he judge when giving 
the questioned instruction, while sometimes passed by the appellate court 
when it appears no prejudice has followed, is not approved. S. v. Loft in,  
186 N.C. 205,119 S.E. 200; S. v. Singlefon, 183 N.C. 738, 110 S.E. 846; 
Brooks v. Orange Rice Mill Co., 182 N.C. 258, 108 S.E. 725. Where a 
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directed verdict is proper  ( tha t  is, where al l  the  evidence points in the 
same direction wi th  bu t  a single inference t o  be d r a w n )  a fo rmula  has 
been suggested a s  more consistent wi th  the  office of t h e  jury,-"if you 
find f rom the evidence the  facts  to  be a s  al l  the  evidence tends t o  show you 
will answer t h e  issue," etc. 

F o r  these reasons the  defendants a r e  entitled to  a new tr ia l ,  and  it is 
so  ordered. 

N e w  trial.  

STATE r. JAMES G. HEDGEPETH. 

1. Criminal Law Sf-Experimental evidence held competent upon a 
showing of substantially similar conditions. 

The State's case rested largely upon what a witness testifled she saw 
through a certain window on a particular morning. Defendant introduced 
testimony that  a t  the time in question the whole sky was overcast. De- 
fendant tendered witnesses who would have testified that  on the day before 
the trial the sky was overcast, and that they stood outside the window a t  
distances varying from one to ten feet and could not distinguish any 
objects in the room, but that they did not know the climatic conditions on 
the day in question. Held: The exclusion of the testimony was error, 
since it  appears from the evidence that  the experiments were made under 
conditions substantially similar to those existing on the day in question. 

2. same-- 
While the similarity of the circumstances and conditions is a prelimi- 

nary question for the court in determining the competency of testimony of 
experiments, the exclusion of such testimony will be held for prejudicial 
error when such evidence is l e r p  material, and adequate predicate for its 
admission has been laid. 

S. Criminal Law § 53d- 

I t  is the duty of the trial court to explain and apply the law to the evi- 
dence in the case, and an instruction which presents a n  erroneous view of 
the law or an incorrect application theceof, even though given in stating 
the contentions of the parties, is reversible error. 

4. Criminal Law § 53k- 
Testimony of the sheriff in this case was competent for the purpose of 

contradicting the testimony of one of defendant's witnesses. Held: An 
instruction to the effect that  the State contended that  the jury should 
believe the testimony of the officer and find the defendant guilty of the 
offense charged, is erroneous as  charging that  the impeaching testimony 
was substantive evidence, and the prejudicial character of the charge was 
emphasized by the fact that the witness singled out by the court was a n  
officer of the law. 
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APPEAL by defendant from Morris, J., November Term, 1948, GATES. 
New trial. 

Criminal prosecution on bill of indictment charging that defendant 
feloniously assaulted a female child eleven years of age with the intent 
to rape. 

On 31 August 1948 a Mrs. Bowden passed the window to a bedroom in  
the home of the child. She testified that  she saw defendant and the child 
on the bed under circumstances which indicated he was attempting a n  act 
of intercourse. She saw the girl's arm and thigh a . ~ d  a strip of her dress 
about one and one-half inches wide and six inches long. She saw the back 
of the head, shoulder, and shirt of a man. She identified the girl and 
defendant from what she thus saw. 

Mrs. Bowden testified that  she was standing about three feet from the 
window, that  a hurricane was approaching, but the sky was clear. Other 
witnesses for the State testified that  i t  "was very cloudy that morning" ; 
"it was a hazy, cloudy day"; "the sky was overcast with clouds." 

There was a galvanized wire screen over the window and under that  
was regular screen wire, making two layers of wire. 

Both the girl and the defendant denied the charge. The girl's father, 
witness for the State, and her mother, witness for the defendant, testified 
to facts which tended to contradict Mrs. Bowden rtnd refute the charge. 
There was other evidence in behalf of defendant. 

There was a verdict of guilty as charged. The court pronounced judg- 
ment on the verdict and defendant appealed. 

Attorney-General MciMullan and Assistant Attorneys-General Bruton, 
Rhodas, and Moody for the State.. 

Godwin & Godzuin and John H.  Hall f o r  defendant appellant. 

BARNHILL, J. The defendant offered evidence to the effect that  the 
day before the trial "was kind a cloudy, drizzly day," ('the whole sky 
was overcast," and tendered three witnesses who, if permitted so to do, 
would have testified that  on that  day, about 11 :00 a.m., they went to the 
home of the girl and examined the bedroom ; that  i t  was a very dark room ; 
that they stood outside the room a t  varying distances of one to ten feet 
and attempted to look through the window, and that  they could not dis- 
tinguish any objects in the room. Each, in response to a question by 
the court, stated that  he did not know the climatic conditions on 31 
August. Thereupon, the tendered testimony was e:tcluded and defendant 
excepted. 

Apparently this testimony was excluded for the reason the witnesses 
could not say that  their experiments were made under conditions sub- 
stantially similar to those that  existed on the day of the alleged crime. 
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But  this was not a prerequisite. The defendant had already shown, 
through examination of witnesses for the State, that  31 August was a 
hazy, cloudy day and the sky was overcast with clouds. The  condition 
of the window was the same. Thus i t  was made to appear that  the ex- 
periments were made under substantially similar c i r ~ m s t a n c e a .  S. v.  
Phillips, 228 N.C. 595. The one and only "variation" rests in the testi- 
mony of Mrs. Bowden : tha t  while a hurricane was approaching, the sky 
was clear on 31 August. I n  the light of all the other testimony, this was 
not sufficient to render the tendered testimony incompetent. S. v. Phd- 
lips, supra. 

While the similarity of the circumstances and conditions is a prelimi- 
nary  question for the court, we are of the opinion that  its ruling here was 
a bit "too wide of the mark." The only evidence of guilt is contained in 
the testimonv of Mrs. Bowden. Whether she could see through the - 
window is a material factor in determining the truth of her statements. 
The  testimony developed through the experiments tends sharply to im- 
peach her testimony a i d  assail her credibility. Hence, its exclusion was 
prejudicial to defendant. See S. v. Phillips, supm, where the queation 
is fully discussed. 

The charge of the court contains the following to which the defendant 
excepts, to wit :  

"The State says and contends furthermore that i t  has offered in evi. 
dence in this case the testimony of the sheriff of this County, who testified 
that, in contradiction of the little girl who has testified for the defendant, 
that  he had a conversation with her and that  when he had the conversa- 
tion with her, that  the child told him what had taken place between her 
and the defendant, and the State says and contends that  you ought to 
believe that  is actually what took place. The State says and contends 
tha t  was made a t  a time when the child had not had an opportunity to 
be instructed or to be talked to  by any person, except the Sheriff, and 
that  the Sheriff was the first person who talked to her, with the exception 
of Mrs. Bowden, herself; and the State says and contends that a t  that  
time the child made an  honest confession; that  she had not had time 
to  form any fixed design to tell anything except what was the truth about 
i t ;  and the State says and contends, therefore, you should believe that  
what she told the sheriff on that  occasion is actually what transpired and 
the defendant is guilty as charged in the bill of indictment." 

Thus the court in effect instructed the jury  that the State contended - - 
the statement of the girl to the sheriff was substantive evidence of guilt, 
that  it  was a "confession" sufficient to prove the guilt of defendant, that 
they should believe their sheriff and find that  what the girl told him on 
that  occasion actually transpired as testified to by the sheriff and return 
a verdict of guilty. 
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I t  is the duty of the court to explain and apply the law to the evidence 
the case and set the minds of the jury at  rest in iVespect to the principles 
law which should guide them in arriving at a verdict. And so i t  

should not at  any time give an instruction, even in the form of a conten- 
tion, which presents an erroneous view of the law or an incorrect applica- 
tion thereof. 

Having given the contention of the St,ate based on this testimony in a 
form calculated to lead the jury to understand that if they believed the 
sheriff they should return a verdict of guilty, the court should have in- 
structed them forthwith as to the nature of the e~idence and the manner 
in  which i t  was to be considered by them, so that an erroneous conception 
thereof would not find lodgement in their minds. 

The court at  no time cautioned the jury that the testimony of the sheriff 
was not substantive evidence but was to be considered only as it might 
tend to impeach the testimony of the girl, a witness for the defendant. 
This instruction was its only reference thereto. I t s  prejudicial nature is 
further enhanced by the fact the witness singled out by the court was the 
sheriff of the county. 8. v .  Watkins, 159 N.C. 480, 75 S.E. 22; S.  v. 
Rhinehart, 209 N.C. 150, 183 S.E. 388; S. v. Hart, 186 N.C. 582, 120 
S.E. 345; S. v .  Home, 171 N.C. 787, 88 S.E. 433; S. v. Renton., 226 N.C. 
745, 40 S.E. 2d 617. Jurors are prone to believe the testimony of their 
officers. This is as it should be, for no man who is unworthy of belief 
should hold public office. Though the charge wal3 in the form of a con- 
tention, its legal inferences were such as to mislead the jury. Under the 
circumstances of this case, i t  must be held for eri-or. 

For  the reasons stated there must be a 
New trial. 

JOE DAWSON v. SEASHORE TRANSPORTAT1:ON COMPANY, INC. 

(Filed 2 March, 1949.) 
1. Automobiles Q 8d- 

While a motorist is not under duty to anticipate that an unlighted 
vehicle may be standing on the traveled portion of the highway without 
flares or other warning, he is still under duty to keep a proper lookout and 
proceed as a reasonably prudent person would under the circumstances. 

2. Negligence g 19- 
Sirice the burden of proof on the issue of contrilmtory negligence is upon 

defendant, nonsuit on the ground of contributcry negligence should be 
allowed only when plaintiff's evidence, taken in the light most favorable 
to him, so clearly establishes this defense that no other reasonable infer- 
ence or conclusion can be drawn therefrom. 
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3. Automobiles §§ Sd, 18h (3)- 
The evidence tended to show that in driving down grade nearing an 

underpass plaintiff ran into a dense fog mixed with smoke which limited 
visibility to about nine feet, that he immediately slowed to Afteen or 
twenty miles per hour, and, after proceeding six or eight yards, ran into 
the rear of defendant's bus, which was stopped about the center of plain- 
tiff's lane of traffic without lights, flares or other warning signals. Held:  
The evidence is insufficient to establish contributory negligence on the part 
of plaintiff as a matter of lam, and nonsuit on this ground was error. 

APPEAL by plaintiff from Bone, J., at November Term, 1948, of 
WILSON. 

Civil action to recover for personal injuries alleged to have been sus- 
tained as a result of the negligence of the defendant. 

I t  is disclosed by the plaintiff's evidence that he was driving his auto- 
mobile between 7 :00 and 7 :30 o'clock p.m., on the night of 7 December, 
1946, along U. S. Highway 301-A, in the corporate limits of the town of 
Wilson. The highway is four lanes wide and the north and south lanes 
are separated by a parkway. The plaintiff was proceeding north on his 
right-hand side of the northbound lane of the highway at about 20 or 25 
miles an hour. Foggy weather had prevailed for several days. When 
the plaintiff was nearing the underpass of the Norfolk Southern Rail- 
road, going down grade, he ran into a streak of dense fog mixed with 
smoke, coming from the town dump nearby. The fog and smoke made 
visibility so poor that he could see only about 9 feet in front of him. 
He  immediately slowed down to 15 or 20 miles per hour, and after pro- 
ceeding 6 or 8 yards in this dense fog and smoke, he ran into the rear end 
of the defendant's bus, which was stopped about the center of the north- 
bound lane without lights, flares or other signals as a warning of its pres- 
ence. Almost immediately, and before the three occupants of the plain- 
tiff's car could get out, two other cars following plaintiff's vehicle, ran 
into the back of plaintiff's car, knocking i t  back into the defendant's bus. 

At the close of plaintiff's evidence the defendant moved for judgment as 
of nonsuit. The motion was allowed and the plaintiff appealed to the 
Supreme Court. 

Connor, Gardner d2 Connor for plaintiff. 
h c a s  & Rand and 2. Hardy Rose for defendant. 

DEKNY, J. The sole question presented on this appeal is whether or 
not the plaintiff, under the facts and circumstances disclosed by the evi- 
dence, was guilty of contributory negligence as a matter of law? We do 
not think so. 

The appellee is relying upon Bus Co. v. Products Co., 229 N.C. 352, 
49 S.E. 2d 623; Tyson v. Ford, 228 N.C. 778, 47 S.E. 2d 251; .Riggs v. 
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Oil Corp., 228 N.C. 774, 47 S.E. 2d 254, and Sibbitt v. Transit Co., 220 
N.C. 702, 18 S.E. 2d 203. 

I n  the last cited case, Sibbitt was driving about 50 or 55 miles per 
hour. H e  saw blankets of smoke across the highway coming from fires 
on the side thereof, and put on his brakes and slcwed down to approxi- 
mately 30 or 40 miles per hour. He  then proceeded about 50 or 60 yards 
in the smoke, when he saw a light flare on the left aiide of the road, which 
he mistook for an approaching automobile. Whe.1 he saw this light he 
realized that the "smoke was a solid wall," and at  the same time he saw 
the light "flare" he saw the "rear end of an oil truck," and immediately 
applied his brakes, but his automobile collided with the rear end of the 
tanker. I n  Riggs v. Oil Corp., supra, the plaintiff testified he was driv- 
ing his car with the dimmers on, not exceeding 25 miles an hour along 
a street in the City of Kinston, in foggy weather with mist and rain, and 
could not see 5 feet ahead of him 5 feet above the ground. He  also testi- 
fied that under the existing weather conditions he could have seen an 
object down the highway for about 200 feet, but with the beam of his 
lights shining down and under the truck he did not see i t  in time to even 
attempt to put on his brakes. I n  Tyson v. Ford, supra, atmospheric con- 
ditions played no part. I t  was a clear, cold night, the plaintiff, according 
to his testimony, was operating his car too rapidly to stop it or turn to 
the left and avoid hitting a truck parked on the highway. The plaintiff 
was driving 40 to 45 miles per hour when he hit the truck. He testified 
he was familiar with the road "and as we rounded one curve and hit a 
small hill, then went over the hill, I suddenly saw a truck in the road 
ahead of me. . . . I f  I had seen it in time, I c o ~ ~ l d  have turned to the 
left and avoided striking it. . . . No car (was) coming from the oppo- 
site direction." I n  Bus Co.  v. Producfs Co., supra, the facts disclose that 
the night was "dark, raining and foggy." Shortly before the collision 
the bus met a truck traveling in the opposite direction with lights 
dimmed, but that vehicle had passed before the ccllision occurred. The 
driver of the bus testified he was within 8 or 10 feet of the parked truck 
of the defendant, before he saw it and was too close to stop or turn. 
According to the testimony of the highway patrolman, with ordinary 
automobile lights under the conditions then existing normal vision was 
75 feet. A further examination of the original rezord shows that plain- 
tiff's driver testified that he was driving 35 miles an hour and "slackened 
his speed" as he passed the approaching vehicle, but the weather would 
not permit his front lights to ('shine over 10 or 15 feet." There was no 
evidence of any sudden change in the atmospheric conditions, as there is 
in  the case now before us. I n  each of the above cases, the plaintiff was 
held guilty of contributory negligence as a matter of law. 
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A motorist is not under the duty to anticipate that an  unlighted vehicle 
might be left on the traveled portion of the highway, without flares or 
other warning of danger, but even so, this does not relieve him of the duty 
of keeping a proper lookout and proceeding as a reasonably prudent 
person would under the circumstances. Stacy, C. J., said, in Tyson  v. 
Ford, surpa: "The test of liability for negligence, primary or contribu- 
tory, is  the departure from the normal conduct of the reasonably prudent 
man, or the care and prevision which a reasonably prudent person would 
employ in the circumstances. The  rule is constant, while the degree of 
care which a reasonably prudent person is required to exercise varies with 
the exigencies of the occasion. Diamond v. Service Stores, 211 N.C. 632, 
191 S.E. 355. F o r  this reason, no factual formula can be laid down which 
will determine in every instance the person legally responsible for a rear- 
end collision on a highway a t  night between a standing vehicle and one 
that  is moving. 'Practically every case must "stand on its own bottom." ' 
Cole v. Koonce, 214 N.C. 188, 198 S.E. 637." 

Noreover, the burden of proof on the issue of contributory negligence 
is upon the defendant, and a judgment of nonsuit on this ground should 
not be granted unless the plaintiff's evidence, taken in the light most 
favorable to  him, so clearly establishes such negligence that  no other 
reasonable inference or conclusion can be drawn therefrom. Hobbs v. 
Drewer, 226 X.C. 146, 37 S.E. 2d 131;  Cummins v. Fruit Co., 225 N.C. 
625, 36 S.E. 2d 1 1 ;  Godwin v. 8. R., 220 N.C. 281, 17  S.E. 2d 137; 
McCrou~e1l.z~. R. R., 221 N.C. 366, 20 S.E. 2d 352; Hampton v. Hawkins, 
219 N.C. 205,13 S.E. 2d 227; Hayes I ) .  Telegraph Co., 211 N.C. 192, 189 
S.E. 499. 

Consequently, we are not inclined to hold that  where an automobile 
was being driven a t  a speed of 20 to 25 miles per hour, in foggy weather 
without difficulty for lack of vision, and suddenly entered a dense streak 
of fog and smoke that  cut down visibility to "about three yards," and the 
automobile collided with the rear end of an unlighted bus, which had 
been left on the traveled portion of the highway, before the automobile 
had proceeded under such conditions more than 6 or 8 yards, a t  a speed 
of not more than 15 or 20 miles per hour, that  the driver of such automo- 
bile was guilty of contributory negligence as a matter of law. This is a 
border line case, and for that  very reason, we think the issues of negli- 
gence and contributory negligence ought to be submitted to a jury. See 
the second line of decisions in Tyson v. Ford, supra; Barlow v. Bus Lines, 
229 N.C. 382, 49 S.E. 2d 793, and Voseley  v. R. R., 197 N.C. 628, 150 
S.E. 184. 

The  judgment of the court below is 
Reversed. 
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RAYMOND F. H A R D E E  v. VIOLET GRACIC MITCHELL.  

(Mled 2 March, 1949.) 
1. Divorce 8 17- 

Decree for absolute divorce which awarded the custody of the child of 
the marriage was entered in another state and the parties thereafter 
moved to this State. Held:  The proper procedure for either party to 
determine the right to the custody of the child is by a special proceeding 
under G.S. 50-13. 

8. Appeal and Emor 8 40a- 
A single exception "to the signing of the judgment" presents the sole 

question whether the facts found or admitted support the judgment. 

b Divorce § 19- 
Findings that the parties had been married and divorced, that the wife 

was a person of good character, resident in this State, that the husband 
is financially responsible, and that the best interest of the minor child of 
the marriage would be promoted by awarding its custody to the wife, is 
sufficient to sustain decree affarding its custody to her and requiring him 
to make contributions for the support of the child. 

The welfare of the child a t  the time of the contest is controlling in deter- 
mining the right to the custody of the child rLs between its divorced 
parents. 

6. Same- 
A decree awarding custody of the child of the marriage as between its 

divorced parents is determinative of the present ~ ~ i g h t s  of the parties, but 
is not permanent and may be later modified by the court upon change of 
conditions. 

APPEAL by petitioner from Bone, J., a t  October Term, 1948, of NASH. 
The petitioner, Raymond F. Hardee, and the respondent, Violet Grace 

Mitchell, nee Violet Grace Myrick, intermarried in  North Carolina 
25 December, 1941, and established a matr imonid  domicile in Florida, 
where their son, Kenneth R a y  Hardee, was born 10 January,  1944. Their 
marriage was terminated by a decree of absolute divorce rendered in  the 
Circuit Court of Seminole County, Florida, 5 April, 1946, which awarded 
"the permanent care, custody, and control" of Kenneth R a y  Hardee to 
respondent and required petitioner to  contribute $50.00 monthly to re- 
spondent for the support and education of Kenneth R a y  Hardee until ('he 
arrives a t  the age of 21 years, or until the further order of this court.'' 
Both petitioner and respondent subsequently contracted second marriages 
with other spouses and located in North Carolina, the former settling in 
Nash County and the latter in Halifax County, where she now resides 
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with her present husband, Joseph P. Mitchell, and the child, Kenneth 
Ray  Hardee. 

On  10 April, 1947, the petitioner commenced this special proceeding 
against the respondent in the Superior Court of Nash County to deter- 
mine the custody of the minor, Kenneth R a y  Hardee. I n  his petition, he 
prayed in the alternative either that  he be granted the custody of the 
child, or that  he be released from the requirement of the Florida decree 
that  he contribute as much as $50.00 monthly to the child's support and 
education. The respondent answered, alleging that  the child's best inter- 
est demanded his continuance in her custody and asking that  the peti 
tioner be compelled to pay $50.00 per month to her for the child's main- 
tenance. Judge Bone heard the evidence offered by petitioner and re- 
spondent in support of their respective claims without request from either 
of them for any specific findings. I n  actuality, the parties merely dis- 
agreed as to the inferences deducible from the salient facts, which were 
admitted in the pleadings on both sides and which disclosed the matters 
heretofore set forth, the good character of the respondent, and the finan- 
cial ability of the petitioner to pay $50.00 monthly towards the support 
of his small son. Upon a ('consideration of the whole matter," Judge 
Bone found tha t  "the provisions set out below will promote the welfare 
of said child" and entered judgment providing '?hat the custody of the 
child, Kenneth Ray Hardee, be and remain in the respondent, subject 
to the provisions hereinafter set forth:  that  the petitioner shall pay to the 
respondent for the support of said child the sum of $50.00 per month, said 
payments to  be made on the 5th day of each and every month, until fur- 
ther order of the court; that  during the entire month of Ju ly  of each year 
the petitioner shall be permitted to take and keep with him the said child, 
Kenneth Ray  Hardee, and further, during each calendar month in the 
year, except July,  petitioner shall be permitted to have and keep with him 
the said child for one week-end to be selected by the petitioner, which said 
week-end shall commence a t  9 o'clock A. M. on Saturday and end a t  6 
o'clock P. M. on Sunday." 

The petitioner noted a solitary exception "to the signing of the judg- 
ment" and appealed therefrom to this Court. 

S. L. A r r i n g t o n  for pet i f ioner ,  appel lant .  
Banze t  & Benze't for respondent ,  appellee. 

ERVIN, J. The parties to this proceeding were divorced in Florida. 
Hence, the petitioner has been well advised in point of procedure because 
the pertinent statute expressly prescribes that  the custody of the child 
"of parents who have been divorced outside of North Carolina may be 
determined in a special proceeding instituted by e i t h ~ r  of the parents in 
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the superior court of the county wherein the petitioner, or the respondent, 
or the child" resides at  the commencement of the proceeding. G.S. 50-13 ; 
Phipps v. Vannoy,  229 N.C. 629, 50 S.E. 2d 906. 

Petitioner did not request the court to find the facts or except to the 
finding made by it. He  merely took a single exception "to the signing of 
the judgment." This exception presents to this Court the sole question 
whether the facts found or admitted support th,? judgment. Smi th  v. 
Davis, 228 N.C. 172, 45 S.E. 2d 51; Russos v. Bailey, 228 N.C. 783, 47 
S.E. 2d 22; Artis v. Artis, 228 N.C. 754,47 S.E. 2d 228 ; Roach v. Pritch- 
ett, 228 N.C. 747,47 S.E. 2d 20; Hughes v.  olive^, 228 N.C. 680, 47 S.E. 
2d 6;  Lea v. Bridgeman, 228 N.C. 565, 46 S.E. 2tl 555; Ingram v. Mort- 
gage Co., 208 N.C. 329, 180 S.E. 594; Warren v. Bottling Co., 207 N.C. 
313, 176 S.E. 571; Wilson v.  Charlotte, 206 N.C. 856, 175 S.E. 306; 
Ullery v. Guthrie, 148 N.C. 417, 62 S.E. 552. 

The admitted facts relating to the marriage, parenthood, and divorce 
of the parties, the character and residence of the respondent, the tender 
age of the child, Kenneth Ray Hardee, and the financial ability of the 
petitioner, and the finding of the judge that the judicial award of custody 
actually made "will promote the welfare of said child" are sufficient to 
sustain the judgment. Price v. Price, 188 N.C. 640, 125 S.E. 264. This 
requires an affirmance. 

Nevertheless, we have reviewed all of the testimony and have reached 
the deliberate conclusion that the judgment was entered with due regard 
for the fundamental principle that in a contest between parents over the 
custody of a child the welfare of the child at  the time the contest comes 
on for hearing is the controlling consideration. Ridenhour v. Ridenhour, 
225 N.C. 508, 35 S.E. 2d 617; Pappas v. Pappas, 208 N.C. 220, 179 S.E. 
661; Tyner  v. Tyner ,  206 N.C. 776, 175 S.E. 144; Clegg v. Clegg, 186 
N.C. 28, 118 S.E. 824. 

I t  may be well to observe, in closing, that the law is realistic and takes 
cognizance of the ever changing conditions of fortune and society. While 
a decree making a judicial award of the custody of' a child determines the 
present rights of the parties to the contest, i t  i s  not permanent in its 
nature, and may be modified by the court in the future as subsequent 
events and the welfare of the child may require. I n  re Means, 176 N.C. 
307,97 S.E. 39. 

For the reasons set out above, the judgment is 
Affirmed. 
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LILLP COOPER, WIDOW; WILLIAM LEE COOPER, JR., Sox ; BARBARA 
JEAN COOPER, DAUGHTER, AND ANNA LEE BOBBITT, STEPDAUGHTER OF 

WILLL4M LEE COOPER, DECEASED, EMPLOYEE, V. COLONIAL ICE COM- 
PA4NY, EMPLOYER; . ~ N D  HARTFORD ACCIDEXT & INDEMNITY COM- 
PANY, CARRIER. 

(Filed 2 March, 1949.) 

1. Master and Servant 5 55d- 
Findings of fact of the Industrial Con~mission a re  conclusive when sup- 

ported by evidence, even though the evidence permit an inference contra, 
but conclusions of law deduced from the facts found under a misappre- 
hension of law are reviewable. 

2. Master and Servant § 4a- 

An independent contractor is one who exercises an independent emplog- 
ment and contracts to do certain work according to his own judgment and 
method, without being subject to his employer except as  to the results of 
his work. 

3. Master and Servant § S B b E v i d e n c e  held to sustain finding t h a t  de- 
ceased was employee and not independent contractor. 

The eridence disclosed that intestate sold ice in his territory a t  defend- 
ant's regular retail price and thereafter paid defendant a stipulated sum 
for each block sold, that  defendant turned over to him all orders received 
by it  within his territory, furnished intestate a horse and wagon and feed 
for the horse, which were kept aL defendant's place of business, that de- 
fendant required him to report a t  the plant a t  a stipulated time six days 
a week and that  defendant delivered ice to the wagon upon request and 
did not permit. intestate to haul on the wagon more than six blocks of ice 
a t  a time, with evidence that a t  times intestate was on defendant's pay 
roll, is held sufficient to support the finding of the Industrial Commission 
that intestate was a n  employee within the coverage of the Workmen's 
Compensation Act and not an independent contractor. G.S. 97-2 ( b ) .  

BARNHILL, J., dissents. 

APPEAL by  defendant  f rom Bone, J., a t  October Term,  1948, of 

WILSON. Affirmed. 
Claim by  dependents of Wil l iam Lee Cooper under  Workmen's Com- 

pensation Act  f o r  compensation f o r  fa ta l  i n j u r y  b y  accident ar is ing out  

of and  i n  the  course of his employment by  defendant Colonial I c e  Co. 
T h e  facts  found by the  Indus t r ia l  Commission, and upon which i t  based 

a n  award m a y  be summarized as  follows : 
T e n  years  before his  death Wil l iam Lee Cooper entered into a n  oral  

arrangement  with Colonial I c e  Co. f o r  t h e  sale a n d  delivery of ice in  

specified terr i tory i n  Wilson. Defendant  agreed to fu rn i sh  h im a horse 
and wagon, and  all equipment used i n  connection w i t h  retai l  delivery of 

ice. T h e  name of the  Colonial I c e  GO. was on the wagon. According 
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to this arrangement each morning during the season Cooper was to obtain 
a load of ice at  defendant's plant and was charged $1.20 for each block 
which he was to sell at  the Company's regular retail price of $1.80. 
Cooper was to begin work at  7 a.m. and quit before dark. Whenever 
orders were received by the defendant for ice to be delivered in the terri- 
tory served by Cooper these orders were turned over to Cooper to make 
delivery, and defendant would deliver additional ice to his wagon when 
requested. Each day when Cooper returned from 3elling ice, he paid the 
Ice Company at the specified rate and was credited with ice unsold. The 
defendant had right to terminate the agreement at  any time or discharge 
him if work unsatisfactory. A similar arrangement applied to retail sale 
of coal. At times Cooper was on the defendant's pay roll for other work 
a t  the plant. The Industrial Commission found his hours of work, terri- 
tory, and other details concerning the sale and delivery of ice were super- 
vised by defendant, and that the-arrangement for purchase and payment 
of ice was in effect a method of calculating his wages and obtaining pay- 
ment for ice delivered by him. Cooper kept the horse and wagon in 
defendant's plant and he fed the horse on materials furnished by defend- 
ant. Defendant's manager testified, "During the winter months of '46 
and '47 he was on the payroll." Defendant did not allow him to haul on 
the wagon more than six blocks of ice at the time. Cooper sold ice ticket 
books and turned the money over to defendant, thereafter accepting tickets 
as cash. I n  October, 1947, while Cooper was engaged under this arrange- 
ment in delivering ice, he was struck by a motori,ruck and injured, and 
died in consequence. I n  defendant's form report of the injury (employ- 
er's report of accident to employee) transmitted i;o the Industrial Com- 
mission 16 October, 1947, the Colonial Ice Co. wa83 named as "employer" 
and "ice delivery" was put down as Cooper's "regular occupation." I n  
response to the question, "How long employed by you" defendant wrote, 
"10 years." "Piece or time work?" "Piece." . . . 10 hours per day, 
6 days per week, average weekly earnings $40. 

The Industrial Commission found that Cooper's fatal injury was by 
accident arising out of and in the course of his employment by defendant 
Ice Company, and awarded compensation in accord with the statute. On 
appeal by the defendants to the Superior Court t'he action of the Indus- 
trial Commission was in all respects affirmed, and defendants appealed to 
this Court. 

Connor, Gardner & Connor and Cyrus F. Lee for plaintiffs, appellees. 
Ruark & Ruark for defendants, appellants. 

DEVIN, J. The defendants denied liability on the ground that the 
decedent William Lee Cooper, at  the time of his injury, was not an em- 
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ployee of the defendant Colonial Ice Co. within the meaning of the statute 
(G.S. 97-2 ( b ) )  but was an independent contractor. I t  was urged that 
the facts, as such, found by the Industrial Commission sustain the defend- 
ants' view, and are insufficient to support an award in favor of claimants 
under the Workmen's Compensation Act. 

I n  order to implement the remedial purposes of the Workmen's Com- 
pensation Act the Industrial Commission is constituted the fact-finding 
body, and the statute declares that the findings of this Commission shall 
be "conclusive and binding as to all questions of fact." G.S. 97-86; 
Hunter v. Peirson, 229 N.C. 356, 49 S.E. 2d 653; Gabriel v. Newton, 227 
N.C. 314, 42 S.E. 2d 96; Smith v. Paper Co., 226 N.C. 47, 36 S.E. 2d 
730; Beach v. McLean, 219 N.C. 521, 14 S.E. 2d 515; Cloninger v. 
Bakery Co., 218 N.C. 26, 9 S.E. 2d 615; Lockey v. Cohen, 213 N.C. 356, 
196 S.E. 342; Carlton v. Bernhardt-Seagle Co., 210 N.C. 655, 188 S.E. 
77. But this does not mean that the conclusions of the Commission from 
the facts found are in all respects unexceptionable. Perley v. Paving Co., 
228 N.C. 479, 46 S.E. 2d 298. Or as expressed by Justice Denny in 
Whitted v. Palmer-Bee Go., 228 N.C. 447, 46 S.E. 2d 109, "When facts 
are found by the Commission under a misapprehension of the law, the 
court is not bound by such findings." Here the material facts are not con- 
troverted. But it is argued that these facts necessarily develop the de- 
fendant's contention that the contract of service of the decedent was that 
of an independent contractor. Question is raised whether the findings of 
fact made by the Industrial Commission are supported by competent evi- 
dence (Carlton v. Barnha&-Seagle t o . ,  supra),  and, if so, whether on the 
facts so found the contractual relationship between the decedent and the 
defendant Ice Company was such as to invoke remedy under the Act. 

I t  is well settled as a general rule that an independent contractor is one 
who exercises an independent employment and contracts to do certain 
work according to his own judgment and method, without being subject 
to his employer except as to the results of his work. Perley v. Paving 
Co., supra; Greer v. Constwction Co., 190 N.C. 632, 130 S.E. 739. The 
distinction between an independent contractor and an employee entitled 
to benefits under the Workmen's Compensation Act has frequently been 
considered by this Court and applied to the particular circumstances of 
individual cases. Perley v. Paving Co., supra; Bell v. Lumber C'o., 227 
N.C. 173, 41 S.E. 2d 281; Creighton v. Snipes, 227 N.C. 90, 40 S.E. 2d 
612; Smi th  I ) .  Paper Co., supra; Hayes v. Elon College, 224 N.C. 11, 
29 S.E. 2d 137; Beach v. McLean, supra; Creswsll v. Pub. Co., 204 N.C. 
380,168 S.E. 408; Johnson v. Hosiery Co., 199 N.C. 38, 153 S.E. 591. 

An examination of the record in the case at  bar in the light of these 
decisions leads to the conclusion that the findings of fact of the Industrial 
Commission have their inception in the evidence adduced at th hearing 
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and are based thereon, and that  the inferences of fact deducible therefrom 
support the award in  favor of claimants. Hence, we think the judgment 
of the Superior Court in affirmance should not be disturbed. I n  Rewis  v. 
Ins .  Co., 226 N.C. 325, 38 S.E. 2d 97, Chief Justice S tacy ,  speaking to 
this point, said:  "The Courts are not a t  liberty to reweigh the evidence 
and to set aside the findings of the Commission, simply because other 
inferences could have been drawn and different conclusions might have 
been reached." And in Cabriel v. A7ewton, 227 N.C. 314, 42 S.E.  2d 96, 
i t  was said: "Permissible inferences contra would not warrant  setting 
aside the findings of the Commission." 

We think the record discloses facts sufficient to sustain the award. 
DeVine  v. Steel Co., 227 N.C. 684, 44 S.E. 2d 77. 

Defendants rely on Creswell v. P u b .  Co., 204 N.C. 380, 168 S.E. 408, 
but we think the characteristics of an  employment which is cognizable 
under the Act are here more pronounced than in the Creswell case, and 
that  the facts are distinguishable. 

The judgment sustaining the award of the 1ndur;trial Commission is 
Affirmed. 

BARNHILL, J., dissents. 

STATE v. JACK CANTRELL 

(Filed 2 March, 1949.) 

1. Criminal Law § 5Od- 
The court, in interrogating defendant's witness, stated "in other words 

you were in sympathy with" defendant. H e l d :  ?'he remark is reversible 
error as tending to prejudice the witness or defendant in the eyes of the 
jury and as constituting an expression of opinion by the court as to the 
weight or sufficiency of the evidence. 

2. Criminal Law § 42c- 

I t  is reversible error for the court to ask a witness an impeaching 
question. 

8. Criminal Law 9 53d- 
The statement of the court in its charge that (defendant had admitted 

that he had been tried and convicted of certain offenses, held not sup- 
ported by the evidence of record. 

APPEAL by defendant from Phillips, J., at  September Term, 1948, of 
SURRY. 
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Criminal prosecution tried upon an  indictment charging the defendant 
with having carnal knowledge of a female child of the age of ten years. 

The defendant was tried a t  the April Term, 1948, of the Superior Court 
of Surry  County, for the capital offense charged in the bill of indictment, 
and after due deliberation the jurors informed the court that i t  was im- 
possible for them to reach a verdict. Thereupon the court withdrew a 
juror and ordered a mistrial. 

When the case was again called for trial, the Solicitor announced that  
the State would not ask for a verdict of guilty of rape, but would ask for a 
verdict of guilty of an  assault with intent to commit rape. 

The defendant is the father of the child he is charged with assaulting. 
Verdict: Guilty of an  assault on a female with intent to commit rape. 

Judgment:  That  the defendant be confined in the State's Central Prison 
a t  hard labor, for not less than 14 nor more than 15 years. 

The defendant appeals and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Frank Freeman' and Charles L. Folger for defendant. 

DENNY, J. The defendant entered a plea of not guilty to the charge in 
the bill of indictment, and undertook to prove an alibi. H e  offered a 
witness in his behalf not only for the purpose of establishing his alibi, 
but also to testify to a conversation which the witness claimed to have had 
with the prosecutrix sometime prior to the trial, which conversation 
tended to  exonerate the defendant. Whereupon, the court took over the 
examination of the witness and asked him the following questions : 

"Q. When did you talk to h e r ?  A. I talked with her on Saturday, two 
weeks before the last court. 

"Q. Where was she 1 A. At my place. 
"Q. YOU asked her about i t ?  A. Yes, sir, I asked her about it. That  

is right. 
"Q. Why did you ask her about i t ?  A. Well, the fellow was in jail. 
"Q. I n  other words you were in sympathy with her fa ther?  A. Well, 

everybody else was against him." 
The court struck out the last answer of the witness and instructed the 

jury not to consider it. 
The defendant in apt  time excepted to the statement made by the court, 

as follows: "In other words, you were in sympathy with her father?" 
The defendant insists this statement was intended to impeach the wit- 

nees and to discredit his testimony. We think the exception well taken 
and must be upheld. Any remark of the trial judge, made in the presence 
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of the jury, which has a tendency to prejudice the minds of the jurors 
against the unsuccessful party or his witnesses, will be held for error. 
Peny v. Perry, 144 N.C. 328, 57 S.E. 1. Moreover, under our practice, 
any expression of opinion by the trial judge, as to the sufficiency or insuffi- 
ciency of the evidence or any part of it which is pertinent to the matter 
a t  issue, is error. 8. v. Dick, 60 N.C. 440; Witheni v. Lane, 144 N.C. 184, 
56 S.E. 855; 8. v. Ownby, 146 N.C. 677, 61 S.E:. 630; Park v. Exum, 
156 N.C. 228, 72 S.E. 309; S. v. Rogers, 173 N.C. 755, 91 S.E. 854. 

Likewise, it is error for the trial judge to ask a witness an impeaching 
question. "No judge at any time during the trial of a cause is permitted 
to cast doubt upon the testimony of a witness or. to impeach his credi- 
bility." S. v. Owenby, 226 N.C. 521, 39 S.E. 2d 378. S. v. Austom, 223 
N.C. 203, 25 S.E. 2d 613; S. v. Buch,anan, 216 K.C. 34, 3 S.E. 2d 273; 
S. t!. Winckler, 210 N.C. 556, 187 S.E. 792; Morris v. Rramer, 182 N.C. 
87, 108 S.E. 381. Counsel may ask questions for the purpose of impeach- 
ing a witness on cross-examination or of an adverse witness, but this privi- 
lege does not extend to the trial judge. S. v. Bean, 211 N.C. 59, 188 S.E. 
610. 

The remark was undoubtedly an inadvertence. However, any expres- 
sion made by the judge in the course of a trial, in the presence of the jury, 
which amounts to an expression of opinion as to the sufficiency or insu5- 
ciency of evidence, or which tends to impeach a witness, even though 
inadvertently made, cannot ordinarily be cured by instructing the jury to 
disregard such expression; and here the court made no effort to do so. 
Thompson v. Angel, 214 N.C. 3, 191 S.E. 618; 8. v. Winckler, supra; 
S. v. Oakley, 210 N.C. 206, 186 S.E. 244; 8. v. Rggers, supra. 

We think it is proper to call attention to another error which appears 
on tbg face of this record, although the defendant did not except thereto. 
His  Honor in recapitulating the evidence in his charge to the jury, stated 
that the defendant "admitted, on cross-examination, that he had been in 
trouble in Kentucky, having been indicted and con.victed for violating the 
~rohibi t ion laws on more than one owasion: and that he had been tried 
and convicted of an assault with intent to c0mmi.t rape on his daughter 
Dorline Shelton; and that the judgment of the court in Virginia was that 
he be imprisoned for a period of eighteen mont'hs, that sentence being 
suspended on condition that he leave the State; then he came to North 
~ a r o l i n a  and has been living here with his family until the time he was 
arrested on this charge." 

This appeal is before us on an agreed case and the trial judge has had 
- - 

no opportunity to review it. I t  may be that in the course of the trial 
below the defendant did admit that "he had been tried and convicted of 
an assault with intent to commit rape on his daughter Dorline Shelton," 
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who was a witness f o r  the  S t a t e  i n  the  t r i a l  below, b u t  n o  such admission 
appears  i n  the record. 

There  m u s t  be a new trial,  and  it is  so  ordered. 
N e w  trial.  

JUDY MAE ALLEN, BY HER NEXT FRIEKD, AGNES ALLEN, v. HILLIARD 
HUNNICUTT. 

(Filed 2 March, 1949.) 

1. Paren t  and Child § S- 
An illegitimate child may not maintain a n  action against its father to 

require its father to provide for its support. 

2. Bastards § ll- 
G.S. Chap. 49 and G.S. 7-103 provide a n  exclusive remedy to compel a 

father to provide for the support of his illegitimate child, and the statutes 
do not authorize the child to maintain a civil action to compel its father 
to  provide for its support. 

3. Paren t  and  Child 3 9- 
G.S. 14-322 relates only to legitimate children and a n  illegitimate child 

is not protected thereby. 

4. Administrative Law 8 Fi- 

The remedy provided by statute for the enforcement of a right created 
by statute is exclusive, and a party asserting such right must pursue the 
prescribed remedy. 

5. Bastards § 1- 

G.S. Chap. 49 was enacted to prevent illegitimates from becoming public 
charges, and benefit to the child is incidental to such social purpose, and 
such rights a s  the child may have must be enforced under the statute and 
in accord with the procedure therein prescribed. 

APPEAL by  defendant f rom S e t t l e s ,  J., December Term,  1948, BUN- 
COMBE. 

Civil action t o  establish the  paterni ty of a n  illegitimate child and f o r  
support.  

Plaintiff is a n  illegitimate infant .  S h e  alleges t h a t  defendant is her  
putative fa ther  and prays a n  order (1) declaring t h a t  defendant is her  
father, and ( 2 )  requir ing defendant to provide her  with reasonable and 
adequate support.  

Defendant  denied t h a t  he is the  fa ther  of plaintiff, pleaded a judgment 
of the domestic relations court of Buncombe County, and prayed t h a t  h e  
go  hence without  day. 
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The cause came on to be heard before Clement, J., at the September 
Term, 1948, and issue of paternity was submitted to and answered by 
the jury in favor of plaintiff. Clement, J., departed the county without 
having signed judgment. Thereafter, at  the December Term, 1948, 
Nettles, J., on motion of plaintiff, signed judgmeni; on the verdict nunc 
pro tunc, decreeing that the defendant is the father of plaintiff and order- 
ing and directing that he make certain monthly payments for her support 
and maintenance until she reaches the age of eighteen. Defendant ex- 
cepted and appealed. 

Don C. Young for plaintif appellee. 
George Pennell for defendant appellant. 

BARNHILL, J. The defendant's exception to the refusal of the court to 
dismiss the cause as in case of nonsuit presents for a ecision this question : 
May an illegitimate child maintain a civil action to establish its pater- 
nity and compel its putative father to furnish it support when the right 
of action is based solely upon the alleged relationship? The answer 
is no. 

Under the common law an illegitimate child is nullius filius, and its 
putative father is under no obligation to support or contribute to its 
support. I t  has no father known to the law, no distinction being made 
between a reputed father and an admitted father. 7 A.J. 627. Accord- 
ingly, the courts in states which have adopted the common law have held 
in  almost every case in which the question has been raised that without 
legislation the father of an illegitimate child cannot be required to pro- 
vide for its support. Kimbrough v. Davis, 16 N.C. 71; S. v. Boston, 
102 P. 2d 889 (Okla.) ; Brown v. Brown, 32 S.E. 2d 79; Beebe v. Cowley, 
156 N E  214 (Ohio) ; Hofer v. White, 4 N E  2d 59!i (Ohio) ; S. v. Lind- 
skog, 221 N W  911 (Minn.) ; Law v. S., 191 So. 831 (Ala.) ; Carlson v. 
Bartels, 10 N W  2d 671 (Neb.) ; Kordoski v. Belanger, 160 A. 205 (R.I.) ; 
Kessler v. Anonymous, 18 N.Y.S. 2d 278; Anno., 30 A.L.R. 1069; 7 A.J. 
673. 

"It is universally held that a statute must be found imposing the obli- 
gation on the putative father before he can be charged with the child's 
support." Hurst v. Wagner, 43 P. 2d 964 (Wash.). 

This does not mean that an action based on contract may not be main- 
tained in the absence of a statute. I n  such case the right of action is 
bottomed on the obligation of the contract and not on the moral or natural 
obligation to support. Kimbrough v. Davis, suprz; Burton v. Belvin, 
142 N.C. 150; Sanders v. Sanders, 167 N.C. 319, 83 S.E. 490; Thayer v. 
Thayer, 189 N.C. 502, 127 S.E. 553, 39 A.L.R. 42E1, Anno. p. 434; Red- 
mon v. Roberts, 198 N.C. 161, 150 S.E. 881; Conley v. Cabe, 198 N.C. 
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298, 151 S.E. 645; Hyat t  v. McCoy, 195 N.C. 762, 143 S.E. 518; Green 
v. Green, 210 N.C. 147, 185 S.E. 651. 

But the plaintiff insists that we have said in  a t  least two cases that 
"there is a natural obligation to support even illegitimate children which 
the law not only recognizes, but enforces." So we have. Sanders v. 
Sanders, supra; Green v. Green, supra. But  in each of those cases the 
action was being prosecuted by a legitimate child. Furthermore, we did 
not say and have not said the obligation may be enforced in an action 
instituted and maintained by an  illegitimate child. As stated in Burton 
v. Belvin, supra, the natural obligation of the father to support will be 
enforced under the statute recognizing the obligation and imposing the 
duty. G.S. Chap. 49; G.S. 7-103. 

G.S. 14-322 relates only to legitimate children. ,4n illegitimate child 
is not protected thereby. 8. v. Gardner, 219 N.C. 331, 1 3  S.E. 2d 529. 

The remedy provided by statute for the enforcement of a right created 
by statute is exclusive. A party asserting such right must pursue the 
prescribed remedy. R .  R .  v. Br~lnstvick County, 198 N.C. 549, 152 S.E. 
627; Bar Asso. v. Strickland, 200 N.C. 630, 158 S.E. 110; Maxwell, 
Comr. v. Hinsdale, 207 N.C. 37, 175 S.E. 847; Rigsbee v. Brogden, 209 
N.C. 510, 184 S.E. 24; Padgett c. Long, 225 N.C. 392, 35 S.E. 2d 234; 
Moose v. B a r r ~ t t ,  223 N.C. 524, 27 S.E. 2d 532; 8. u. Boston, supra; 
Kordoski v. Belanger, supra; Carlson c. Bartels, supra; Anno. 30 A.L.R. 
1070. 

"Where a right is given and a remedy provided by statute, the remedy 
so provided must be pursued." Moose v. Barrett, supra. 

The duty of a putative father to support his illegitimate child was not 
created primarily for the benefit of the child. The legislation is social 
in nature and was enacted to prevent illegitimates from becoming public 
charges. The benefit to the child is incidental. Such rights as i t  may 
have must be enforced under the statute and in accord with the procedure 
therein prescribed. G.S. Chap. 49, G.S. 7-103. 

The judgment below is 
Reversed. 
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MRS. LOTTIE A. PRIVETTE, ADMINISTRATRIX OF THE ESTATE OF J. H. 
PRIVETTE, DECEASED, v. MRS. LOTTIE A. PRIVETTE, WIDOW; 
LUCILLE PRIVETTE ; CORNELIA PRIVET'I!E ; BEVERLY PRIV- 
ETTE; AND STEPHEN PRIVETTE, HEIRS AT LAW OF J. H. PRIVETTE, 
DECEASED. 

(Filed 2 March, 1949.) 

1. Appeal and Emor Z- 

As a general rule an appeal will lie only from a 5nal determination of 
the whole case, and an appeal from an interlocutory order will lie only 
when it puts an end to the action or where it may destroy or impair or 
seriously imperil some substantial right of the appellant. 

2. Same- 
While the Supreme Court may entertain an appeal from an order deny- 

ing a motion to strike allegations from the pleadings, since the pleadings 
are read to the jury and chart the course of tht! trial and determine in 
large measure the competency of the evidence, an13 therefore denial of the 
motion may impair or imperil substantial rights, this reasoning does not 
apply to motions to strike allegations from a motion before the court, since 
no substantial right is likely to be impaired or seriously imperiled by the 
denial of t,he motion. 

APPEAL by respondent, plaintiff herein, from Bone, J., September 
Term, 1948, NASH. 

Special proceeding to sell land to make assets, heard on motion in. the 
cause. 

A phase of the controversy between the parties herein was before this 
Court a t  the Spring Term, 1947, Privette v. M o ~ g a n ,  227 N.C. 264, 41 
S.E. 2d 845. After the opinion in that  case m-as certified down, the 
defendants Lucille Privette Hyde, J .  Beverly Privette, and Stephen 
Privette, appeared and moved to vacate the decree of confirmation, the 
deed executed pursuant thereto, and certain interlocutory orders entered 
in  this proceeding. Thereupon, plaintiff appeared and moved to  strike 
various allegations and statements contained in the motion. The clerk 
denied the motion t o  strike. On appeal the judge below affirmed the 
order of the clerk and respondent appealed. 

L. L. Davenport and Hobart B r a d l e y  for Mrs. Lottie A. Privette 
Morgan, respondent appellant. 

Sharp & Pittman, Cooley & May, and Battle, Winslow C% Merrell for 
defendant appellees. 

BARNHILL, J. An  appeal may be taken to this Court only from a 
"judicial order or determination . . . which affects a substantial right 
claimed in any action or proceeding; or which in effect determines the 
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action, and prevents a judgment from which an appeal might be taken; 
or discontinues the action, or grants or refuses a new trial." G.S. 1-277. 

As a general rule an appeal will not lie until there is a final determi- 
nation of the whole case. Moore v. Hinnunt,  87 N.C. 505 ; S. v. Keeter, 
80 N.C. 472; Railroad v. Warren, 92 N.C. 620; Bai ley  v. Gray, 93 N.C. 
195. I t  lies from an interlocutory order only when i t  puts an end to the 
action or where i t  may destroy or impair or seriously imperil some sub- 
stantial right of the appellant. Skinner I ! .  Carter, 108 N.C. 106; Warren 
v. Stancill, 117 N.C. 112; Martin v. Flippin,  101 N.C. 452; Purrish v. 
R. R., 221 N.C. 292, 20 S.E. 2d 299. 

An appeal from such order will be dismissed unless the order affects 
some substantial right and will work injury to the appellant if not cor- 
rected before appeal from the final judgment. Coke v. Trust Co., 221 
N.C. 249, 20 S.E. 2d 54; Utilities Com. v. Coach Co., 218 N.C. 233, 10 
S.E. 2d 824; Nissen Company v. ATissen, 198 N.C. 808, 153 S.E. 450. 

The pleadings in a cause raise issues of fact to be decided by a jury, 
chart the course of the trial and, in large measure, determine the com- 
petency of evidence. They are to be read to the jury. If  they contain 
irrelevant or impertinent averments not competent to be shown in evi- 
dence, a refusal to strike might impair or imperil the rights of the adver- 
sary party. For this reason this Court has entertained appeals from 
orders denying motions to strike allegations in pleadings. 

But the same reasons which prompted the Court to hear and decide 
appeals in such cases do not apply to a motion in a cause which, as here, 
merely raises questions of fact for the judge to decide. I t  is his function 
in every case to sift the relevant from the irrelevant, and he can readily 
cut through any prolixity of language to the heart of the motion and 
ascertain and decide the matter sought to be presented, without being 
unduly prejudiced by irrelevant averments contained therein. No sub- 
stantial right is likely to be impaired or ~eriously imperiled. Hence an 
appeal from an order denying a motion to strike will not lie. 

Here one of the principal grounds of attack upon the validity of the 
material orders entered in the special proceeding is the alleged nonservice 
of process upon the infant defendants. The record before us discloees 
that the infants were duly served. There is no motion to amend the 
return. Jus t  where this may leave the movants is a queetion for the 
court below to decide. 

As the appeal must be dismissed, we may not consider the motions filed 
in this Court. 

Appeal dismissed. 
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STATE v. ERNEST ANDERSON. 

(Mled 2 March, 1949.) 
1. Assault g 1 4 b  

A charge predicating the right of self-defense upon actual or real danger 
alone must be held for reversible error in excluding the right to flght or 
kill in self-defense if it reasonably appears from the circumstances sur- 
rounding defendant a t  the time that his assailant is about to take his life 
or to do him great bodily harm. 

2. Same--In absence of intent to kill, defendant may fight in self-defense 
even though not in real or  apparent danger of death or great bodily 
harm. 

Upon an indictment charging defendant with assault with a deadly 
weapon with intent to kill, G.S. 11-32, the court PI-operly submitted to the 
jury under the evidence the question of defendant's guilt of the less degree 
of assault with a deadly weapon, G.S. 15-170, and the jury found defend- 
ant guilty of the lesser offense. H e l d :  In the absence of an intent to kill, 
defendant had the right to protect himself from bodily injury or offensive 
physical contact a t  the hands of his assailant even though he were not put 
in actual or apparent danger of death or great bodily harm, and an instruc- 
tion to the effect that defendant had the right to fight in self-defense only 
to avoid death or great bodily harm is prejudicial error. 

APPEAL by defendant frorn Clement, J., and a jury, a t  October Term, 
1948, of BUNCOMBE. 

The defendant, Ernest Anderson, was charged by indictment with 
feloniously assaulting, wounding and seriously injuring the State's wit- 
ness, Clarence Holcombe, with a deadly weapon with intent to kill con- 
t rary  to G.S. 1432 .  The State offered testimony tending to  show that  
the defendant and Holcombe fought by mutual consent in a public place, 
and that  in the course of the combat the defendant inflicted serious in jury  
upon Holcombe with a knife. The defendant presented evidence indi- 
cating tha t  Holcombe made an  unprovoked attack upon him "with some 
kind of an instrument" and a knife, and that  he cut Holcombe merely 
to protect himself against injury. 

The court left i t  to the jury to determine whether the defendant was 
guilty of the felonious assault charged in the indictment, or guilty of 
a nonfelonious assault with a deadly weapon, or not guilty. There was 
a verdict of guilty of an assault with a deadly weapon, judgment of 
imprisonment was imposed thereon, and defendant appealed, assigning 
errors. 

Attorney-General McMul lan  and Assistant Attorneys-General Bruton,  
Rhodes, and Moody for the State .  

Don C. Y o u n g  for defendant, appellant. 
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ERVIN, J. The court charged the jury as follows: "One is permitted 
to fight in  self-defense or kill in self-defense when i t  is necessary for him 
to do so in order to avoid death or great bodily harm." This instruction 
was not qualified elsewhere in the charge, and constitutes one of the 
defendant's assignments of error. 

Manifestly, the instruction denied to the accused the right "to fight in 
self-defense or kill in self-defense" in the absence of an actual necessity 
for so doing even though he may have honestly and reasonably believed 
from the circumstances surrounding him at the time that the prosecuting 
witness was about to take his life or to do him great bodily harm. Thus, 
it erroneously limited the right of self-defense to actual or real danger 
alone. S. v. Glenn, 198 N.C. 79, 150 S.E. 663; S. v. Barrett, 132 N.C. 
1005, 43 S.E. 832. 

The excerpt from the charge is objectionable in another view. 
I t  is undoubted law that a person cannot excuse taking the life of an 

adversary upon the ground of self-defense unless the killing is, or reason- 
ably appears to be, necessary to protect himself from death or great bodily 
harm. S. v. Hand, 170 N.C. 703, 86 S.E. 1005. The defendant has not 
taken human life. I t  is alleged in the indictment, however, that he 
committed a felonious assault and battery upon the prosecuting witness 
with a deadly weapon in an unsuccessful attempt to kill the prosecuting 
witness contrary to G.S. 14-32. Both authority and logic declare that 
the law of self-defense in cases of homicide applies also in cases of assault 
with intent to kill, and that an unsuccessful attempt to kill cannot be 
justified unless the homicide would have been excusable if death had 
ensued. 40 C.J.S., Homicide, section 89. I t  follows that where an 
accused has inflicted wounds upon another with intent to kill such other, 
he may be absolved from criminal liability for so doing upon the prin- 
ciple of self-defense only in case he was in actual or apparent danger of 
death or great bodily harm at the hands of such other. S. v. Elmore, 212 
N.C. 531, 193 S.E. 713 ; S. v. Bridges, 178 N.C. 733, 101 S.E. 29. 

Since the evidence justified such action, the court properly charged 
the jury that the defendant might be acquitted of the felonious assault 
and battery with intent to kill charged in the indictment, and conricted 
of an assault of lower degree, namely, an assault with a deadly weapon, 
which is a misdemeanor. G.S. 15-170; S. v. Gregory, 223 N.C. 415, 27 
S.E. 2d 140. The jury found defendant "guilty of assault with a deadly 
weapon" and thereby established that he acted without intent to kill the 
prosecuting witness. 

I t  is quite conceivable that a verdict of acquittal would have been 
returned if the jury had been properly instructed with respect to the 
right of an accused to defend himself again nonfelonious assaults. The 
court made its instruction on the law of self-defense applicable to defend- 
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ant's conduct irrespective of whether he acted w:ith intent to kill. I n  
final result, it charged the jury that one is never privileged by law to 
employ force in self-protection unless he is threatened with death or great 
bodily harm. 

The instruction is in direct conflict with S. v. Dixon, 75 N.C. 275, and 
repeated subsequent decisions containing this statement: "A distinction 
which seems reasonable and is supported by authority is taken between 
assaults with felonious intent and assaults without felonious intent. I n  
the latter the person assaulted may not stand his ground and kill his 
adversary, if there is any way of escape open to him, though he is allowed 
to repel force by force and give blow for blow." 8. v. Ellerbe, 223 N.C. 
770, 28 S.E. 2d 519; 8. v. Bryan.t, 213 N.C. 752, 197 S.E. 530; S. v. 
Johnson, 184 N.C. 637, 113 S.E. 617. 

The law does not compel any man to submit in meekness to indignities 
or violence to his person merely because such indignities or violence stop 
short of threatening him with death or great bodily harm. I f  one is 
without fault in provoking, or engaging in, or continuing a difficulty 
with another, he is privileged by the law of self-defense to use such force 
against the other as is actually or reasonably necessary under the circum- 
stances to protect himself from bodily injury or offensive physical contact 
at  the hands of the other, even though he is not thereby put in actual 
or apparent danger of death or great bodily harm. 8. v. Maney, 194 
N.C. 34, 138 S.E. 441; S. v. Allen, 166 N.C. 265', 80 S.E. 1075; S. v. 
Belk, 76 N.C. 10 ; 8. v. Bryson, 60 N.C. 476 ; 8. ,v. Davis, 52 N.C. 52 ; 
Taylor v. State, 17 Bla. App. 508, 85 So. 877 ; People v. Lopez, 238 App. 
Div. 619, 265 N.Y.S. 211 ; State v. Woodard, 58 Idaho 385, 74 P. 2d 92, 
114 A.L.R. 627; 4 Am. Jur., Assault and Battery, section 38; 6 C.J.S., 
Assault and Battery, section 92. 

Since the erroneous instruction on the law of self-defense was prejudi- 
cial to defendant, the verdict and judgment is vacated, and the defendant 
is awarded a 

New trial. 

STATE v. B. R. (BERDINE) PLEh41VIONS. 

(Nled 2 March, 1949.) 
1. Assault 8 lO-- 

The indictment charged defendant with an assault with a deadl~ weapon 
with intent to kill "and murder," inflicting serious injury not resulting in 
death. Held: The words "and murder" are surplusage and place no addi- 
tional burden on the State. 
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2. Assault 8 l4a: Criminal Law Q 63d- 
In a prosecution for assault with a deadly weapon with intent to kill 

inflicting serious injury not resulting in death, the term "intent to kill" 
is self-explanatory and the trial court is not required to define the term in 
its charge. 

3. Assault Q 14b- 
A charge on the right of self-defense that if defendant was at  his place 

of business and an assault was made upon him, he had a right to protect 
himself regardless of whether the assault was felonious or nonfelonious, 
and use such force as was necessary or reaonably appeared to him neces- 
sary under the circumstances to protect himself from death or great bodily 
harm, is correct and adequate, and an exception thereto is not sustained. 

APPEAL by defendant from Clement, J., September Term, 1948, of 

Criminal prosecution on indictment charging the defendant with an 
assault with a deadly weapon with intent to kill "and murder," inflicting 
serious injury not resulting in death. 

The record discloses that the defendant owns the "Star Dust Trail" on 
Riverside Drive in the City of Asheville, where beer and other drinks are 
sold. On the night of 25 July, 1948, around the hour of midnight, John 
B. Bulis and four or five others came to the defendant's place of business 
in a taxicab. They were all drinking. They began to play a slot machine 
in the defendant's place of business which was supposed to pay off in 
tokens. The machine failed to operate properly; whereupon Bulis picked 
it up, put it under his arm and started out the door with it. The defend- 
ant followed him with pistol in hand. 

Bulis testified that as  he stepped through the door he lost his balance 
and fell with the slot machine; that the defendant picked up the machine 
and shot him in the abdomen while he was lying on the ground. 

The defendant's evidence was to the effect that Bulis neither fell nor 
was on the ground when shot. The defendant testified that he followed 
Bulis into the yard and asked him where he was going with his machine; 
that as he reached to take the machine, Bulis struck at  him with his right 
fist and threw him off balance causing him to stumble and nearly fall; 
that as he straightened up Bulis was coming on him with the slot machine 
in his hand, threatening to strike him in the face with i t ;  whereupon the 
defendant shot him "right along the watch pocket" to ward off the assault, 
fearing that his life was in danger. 

Verdict: ((Guilty of an assault with a deadly weapon with intent to 
kill, inflicting serious and permanent injury not resulting in death." 

Judgment: Imprisonment in the State's Prison for a term of not less 
than four nor more than six years. 

Defendant appeals, assigning errors. 
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Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Henry C. Fisher and Claude L. Love for defendant. 

STACY, C. J. The defendant is charged with an  assault with a deadly 
weapon with intent to kill, inflicting serious injury not resulting in death. 
This is made a felony by G.S. 1432.  

The use of the words "and murder" following the phrase "with intent 
to kill" in the bill was surplusage and placed no additional burden on the 
prosecution. The jury was careful to spell out its verdict and the spelling 
appears to have followed the language of the statute. S. v. Ellison, post, 
59;  S. 2). Lassifer, 208 N.C. 251, 179 S.E. 891. 

The defendant complains that  the trial court failed to explain to the 
jury "what is meant by the term, 'with intent to kill,' as used in the 
statute." The court opened his charge to the jury with an  explanation of 
the different grades of an assault, dependent upon the attendant circum- 
stances of aggravation, and closed the explanation with this statement 
and instruction: "Then there is another type of aiisault, assault with a 
deadly weapon with intent to kill, inflicting serious in jury  not resulting 
in  death. T o  constitute that  offense the assault must be made with a 
deadly weapon; there must be an  intent to kill and serious injury in- 
flicted, not resulting in death." 

The jury could hardly have failed to understand what was meant by the 
expression "with intent to kill." I t  is self-explanatory. There is no 
point in elaborating the obvious. S. v. Gore, 207 N.C. 618, 178 S.E. 209. 
The instruction follows closely the decision in 8. v. Ilefner, 199 N.C. 778, 
155 S.E. 879, wherein the essential elements of the offense are enumer- 
ated as (1 )  an  assault (2 )  with a deadly weapon ( 3 )  with intent to kill 
and ( 4 )  the infliction of serious in jury  (5)  not resulting in death. S. v. 
Bentley, 223 N.C. 563, 27 S.E. 2d 738. 

The defendant also complains that  his plea of self-defense was inade- 
quately submitted to the jury. The substance of the charge in this respect 
was as follows: "If the defendant was there a t  his place of business and 
an  assault was made upon him he had a right to protect himself. I t  does 
not make any difference whether it was a felonious assault or a non- 
felonious assault he would have a right to protect himself and use such 
force as  was necessary or reasonably appeared to him to be necessary 
under the circumstances to  protect himself from death or great bodily 
harm." 

This instruction affords the defendant no ground for a valid assign- 
ment of error. S.  v. Marshall, 208 N.C. 127, 179 S.E. 427; S. v. Spruill, 
225 N.C. 356, 34 S.E. 2d 142. 
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N o  reversible error has been made to appear, hence the verdict and 
judgment will be upheld. 

N o  error. 

STATE v. ABRBHAM ELLISON. 

(Filed 2 March, 1949.) 
1. Bastards § 1- 

In a prosecution of defendant for willful nonsupport of his illegitimate 
child, the burden is on the State to prove beyond a reasonable doubt that 
defendant is the father of the child, that he had refused or neglected to 
support it, and that such refusal or neglect mas willful. 

2. Bastards § 7- 
A verdict of "guilty of willful nonsupport of illegitimate child" is insuffi- 

cient in that it fails to fix the paternity of the child. 

3. Criminal Law § 5 4 b  

When the jury undertakes to spell out its verdict without specific refer- 
ence to the charge it is essential that the spelling be correct. 

APPEAL by defendant from Morris, J., a t  October Term, 1948, of 
HYDE. 

The defendant was tried upon a bill of indictment charging him with 
the seduction of Eunice Mae Mackey, a female, under promise of mar- 
riage and upon a warrant  charging him with the willful nonsupport of 
his illegitimate child, begotten upon the body of Eunice Mae Mackey. 
The two cases were consolidated for trial. 

The jury returned the following verdict: "The said Abraham Ellison 
is not guilty of seduction, as charged in the grand jury bill of indictment, 
but is guilty of willful nonsupport of illegitimate child." 

The defendant excepted to the judgment entered on the verdict and 
appealed to the Supreme Court and assigned error. 

Attorney-General McMul lan  and Assistant Attorneys-General B n ~ t o n ,  
Rhodes, and Moody  for the State .  

D. D. Topping  for defendant. 

DENNY, J. I n  order to convict the defendant of the offense charged 
in the warrant herein, the burden was upon the State to show beyond a 
reasonable doubt not only that  he was the father of the child, but that  he 
had refused or neglected to support and maintain it, and that  such refusal 
o r  neglect was willful, that  is, intentionally done "without just cause, 
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excuse or justification," after notice and request for support. S.  v. Stiles, 
228 N.C. 137, 44 S.E. 2d 728; S. v. Hayden, 224: N.C. 779, 32 S.E. 2d 
333. 

The warrant charges the defendant with the willful failure to support 
his illegitimate child. However, the jury did not return a verdict of 
"Guilty," or "Guilty as charged," or '(Guilty as charged in the warrant," 
or "Guilty of willful non-support of his illegitimate child," but returned 
a verdict of "Guilty of willful non-support of illegitimate child." G.S. 
49-2; S.  v. Vanderlip, 225 N.C. 610, 35 S.E. 2d 1385. This verdict does 
not fix the paternity of the child, S. v. Spillman, !a10 N.C. 271, 186 S.E. 
322, and is, therefore, insufficient to support the judgment entered below. 
S. v. Al la ,  224 N.C. 530, 31 S.E. 2d 530, and cases cited therein. Stacy, 
C. J., said, in speaking for the Court in S. v. Lassiter, 208 N.C. 251, 179 
S.E. 891: "When the jury undertakes to spell out its verdict without 
specific reference to the charge, as in the instant case, it is essential that 
the spelling be correct. S. v. Parker,.152 N.C. 790, 67 S.E. 35." S. v. 
Whitley, 208 N.C. 661, 182 S.E. 338; S.  v. Cannon, 218 N.C. 466, 11 
S.E. 2d 301; S. v. Jones, 227 N.C. 47, 40 S.E. 2d 458. 

Venire de novo. 

MARY CHARLES McCARTNEY v. APPALACI3IAN HALL, INC. 

(Filed 2 March, 1949.) 
Process 8 13- 

Where, in an action for abuse of process, the complaint alleges that the 
process was null and void, demurrer is properly sustained, since a cause of 
action for abuse of process lies only for the malicious misuse or misappli- 
cation of valid process. 

APPEAL by plaintiff from Shuford, Special Judge, November Term, 
1948, of BUNCOMBE. Affirmed. 

Don C .  Young for plaintiff, appellant. 
Smathers & Meekins for defendant, appellee. 

DEVIN, J. I n  the first cause of action set out in plaintiff's complaint 
she undertook to allege abuse of process as the basis of a claim for dam- 
ages. Defendant's demurrer thereto was sustained and plaintiff appealed. 
Plaintiff's second cause of action as set out in her complaint is not 
involved in the appeal. 

The gravamen of the complaint was that plaintiff had been received as 
an insane person in defendant's institution on the authority of a letter 
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from one who claimed to have been appointed her guardian in Blount 
County, Tennessee, and that  she was detained thereunder by the defend- 
an t  for a longer period than 20 days (G.S. 35-58). It is alleged that  
the entire proceeding "was totally null and void," and later was so deter- 
mined by the courts of Tennessee. 

I t  was said in  E l l i s  v. Wel lons ,  224 N.C. 269, 29 S.E. 2d 884, quoting 
with approval from 1 A.J. 176, that  "abuse of legal process consists i n  
the maiicious misuse or misapplication of that  process to accomplish some 
DurDose not warranted or commanded by the writ. I n  brief, it  is the 
A L 

malicious perversion of a regularly issued process whereby a result not 
lawfully or properly attainable under i t  is secured." And in M e l t o n  v. 
Riclcman, 225 N.C. 700, 36 S.E. 2d 276, i t  was again declared that  abuse 
of process was "the malicious perversion of a legally issued process." 
Hence, i t  follows that  whatever remedies the plaintiff may be entitled to 
pursue for redress of her alleged wrongs, she may not be permitted to 
maintain, as against a demurrer, a cause of action for abuse of process 
upon allegation that  the process under which she was made to suffer was 
totally null and void. 

The judgment sustaining the demurrer to plaintiff's first cause of 
action is 

Affirmed. 

W. A. NORMAN v. BESSIE MAE MILLS NORMAN. 

(Filed 2 March, 1949.) 
1. Judgments 5 27c- 

The remedy against an erroneous judgment is by appeal, and a motion 
made before another Superior Court judge to set aside an order on the 
ground that the court was without authority to enter the order, is prop- 
erly denied. 

2. Divorce 8 1% 

Where in the husband's action for divorce a vinculo, the wife sets up a 
cross-action for divorce a mensa, the court has the power to make an order 
for the payment of alimony upon the jury's determination of the issues in 
favor of the wlfe. 

APPEAL by plaintiff from S i n k ,  J., October Term, 1948, of JACKSON. 
Affirmed. 

M. V.  B i g d o n  and W.  R. Francis for plaint i f f ,  appellant.  
Hugh M o n t e i f h  for de fendan t ,  appellee. 

DEVIN, J. The plaintiff, husband, instituted his action for divorce 
a vinculo on the ground of adultery. G.S. 50-5 (1).  The defendant, 
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wife, answered denying the allegations of adultery, and for affirmative 
relief set u p  a cross-action for divorce a mensa. G.S. 50-7 (10). The  
case was tried before Judge Alley and a jury a t  October Term, 1947, and 
resulted in  a verdict for  the defendant, establishing the fact that  defend- 
ant  had not committed adultery, and tha t  plaintiff had willfully aban- 
doned her and failed to provide her support. Judgment was rendered 
accordingly, and the plaintiff was required to pay alimony. 

Thereafter, on 22 May, 1948, plaintiff lodged a motion to set aside 
the judgment of Judge Alley on the ground that  the court was without 
authority to make an order for the payment of alimony. This motion 
came on for hearing before Judge Sink a t  Octobe~. Term, 1948, and was 
denied. 

Clearly, the plaintiff's remedy against a judgment thought to be erro- 
neous was an  appeal to this Court. Judge Sink properly denied the plain- 
tiff's motion. Plaintiff contends, however, that  the defendant's cross- 
action for alimony could not be maintained in the suit which he had 
instituted, citing Silver v. Silver, 220 N.C. 191, 16 S.E. 2d 834. I n  that  
case it was held that  the wife's cross-action for alimony without divorce 
under C.S. 1667 (now G.S. 50-16) mould not sustain a judgment for 
permanent alimony. Ericson v. Emhon, 226 N.C. 474, 38 S.E. 2d 
517; Adams v. Adams, 212 N.C. 373, 193 S.E. 274. Bu t  here judgment 
has been rendered on the verdict of the jury for divorce a mensa, and 
the court had the power to make an  order for the payment of alimony 
as incident thereto, as pointed out in the Silver case. Shore v. Shore, 
220 N.C. 802, 18 S.E. 2d 353 ; Jenkins v. Jenkins, 225 N.C. 681, 36 S.E. 
2d 233; Null v. Null, 229 N.C. 598, 50 S.E. 2d 737. 

Judgment affirmed. 

WILLIAM BRYAN PILLEY AND WIFE, CORA W. PILLEY, r. R. 0 .  SMITH. 

(Filed 2 March, 1949.) 
1. Deeds 8 13- 

The granting clause and the Itab~ndunz of the deed in question conveyed 
a fee simple and the warranty clause was in harmony therewith. E'ollow- 
ing the description and just before the habendum &as inserted a paragraph 
reserving a life estate to grantors anti providing that upon their death the 
conveyance should be in full force to the grantees "their lifetimes then 
to their children" with provision that if any of them should die without 
children, his share should go back to the "family." Held: The deed con- 
veyed a fee simple. G.S. 39-1, Artis v. Artis ,  228 N.C. 754. Whether the 
reservation of the life estate was effective, qucerre? 

The granting clause is the very essence of the contract. 
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APPEAL by defendant from Morris ,  J., December Term, 1948, of 
BEAUFORT. 

Controversy without action submitted on agreed statement of facts. 
Plaintiffs, being under contract to convey to the defendant a 130-acre 

tract of land in Pantego Township, Beaufort County, duly executed and 
tendered deed sufficient in form to invest the defendant with a fee-simple 
title to the property, and demanded payment of the purchase price as 
agreed, but the defendant declined to accept the deed and refuses to make 
payment of the purchase price, alleging the title offered to be defective. 

On the facts agreed, the court being of opinion that  the deed tendered 
was sufficient to convey a good title, gave judgment for the plaintiffs, 
from which the defendant appeals, assigning error. 

J o h n  A. M a y o  for plaintif fs,  appellees. 
M .  C .  P a u l  for de fendan t ,  appellant.  

STACY, C. J. On the hearing the question in difference was made to 
tu rn  on the construction of a deed of gift from W. H. Pilley and wife to 
their five children, including the plaintiff herein, William Bryan Pilley. 

The deed is dated 15 December, 1910, and was duly registered 17 Janu-  
ary, 1911. The words used (1 )  in the granting clause, '(to said parties 
of the second part, their heirs and assigns," (2 )  in the h a b e n d u m  ''to the 
said parties of the wcond part, their heirs and assigns, their only use 
and behoof forever," and ( 3 )  in the warranty, ('covenant with said parties 
of the second part, their heirs and assigns, that  they are seized of said 
premises in fee and have right to convey in fee simple . . . and doth 
hereby forever warrant  . . . the said title," are words of inheritance 
and indicate a conveyance in fee. W h i t l e y  v. Arenson,  219 N.C. 121, 
12 S.E. 2d 906. 

Following the description and just before the h a b e n d u m  is inserted a 
paragraph in these words : "The parties of the first part  except their life 
estate in this deed for their use their life time after our death it may be 
in  full force to the five children their lifetimes then to their children, if 
any of them die without any children their share shall go back to the 
Pilley family." 

The grantors in the deed, T. H. Pilley and wife, are both dead. All 
five of the grantees are now married and have living children. They, 
therefore, survived their parents, as did another single daughter who was 
born 16 July,  1913. 

The  tr ial  court held that  under the decision in A r f i s  7?. A r t i s ,  228 
N.C. 754, 47 S.E. 2d 228, the five children of W. 11. Pilley and wife, 
named as grantees in the deed of 1 5  December, 1910, took a fee-simple 
title to the lands conveyed thereby. 
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Whether the reservation of the grantors' life estate would have been 
valid is not presented for consideration. Brown ti. Brown, 168 N.C. 4, 
84 S.E. 25. The question is now moot. The reinainder of the clause 
may not affect the operative provisions of the deed, as no clear, effective, 
intentional deviation therefrom is made manifest by this portion of the 
inserted clause. Indeed, in the inserted clause itself the "full force" of 
the deed is again declared after the death of the grantors. This would 
seem to render 'the added inconsistency or repugnancy inoperative. 
Bryant v. Shields, 220 N.C. 628, 18 S.E. 2d 157; Bagwell v. Hines, 187 
N.C. 690,122 S.E. 659. Cf. Lee v. Barefoot, 196 K.C. 107,144 S.E. 547. 
"The granting clause is the very essence of the contract." 16 Am. Jur.  
567. The habendum and the warranty in the instant deed are in har- 
mony with the granting clause, and these are reafFirmed in the inserted 
paragraph. Hence, the ruling below will be upheld on authority of the 
Artis,case and the statute which provides that a conveyance of real 
estate shall be held and construed to be a conveyance in fee, 'hnless such 
conveyance, in plain and express words shows, or it is plainly intended 
by the conveyance or some part thereof, that the grantor meant to convey 
an estate of less dignity." G.S. 39-1 ; Trip le t t  v. Williams, 149 N.C. 394, 
63 S.E. 79. 

I t  is conceded that if the deed in question be construed to convey a 
fee, the remaining questions presented by the appeal are perforce elimi- 
nated. 

Affirmed. 

STATE v. HAROLD JACK GILBEIRT. 

(Filed 2 March, 1949.) 

Husband and Wife 5 a3- 

In a prosecution of defendant for willful abandonment and nonsupport 
of his wife, an instruction which omits the element of willful abandonment 
as a necessary predicate for a verdict of guilty musit be held for reversible 
error. G.S. 14-322. 

APPEAL by defendant from Phillips, J., December Term, 1948, of 
ROCKINGHAM. 

Criminal prosecution on warrant charging the defendant with willful 
abandonment and nonsupport of his wife. 

The defendant was married in 1943. He  first took his wife to the home 
of his stepfather in Greensboro. In  July, 1948, they were given notice 
t#o vacate their room. The defendant then took his wife to Reidsville 
t,o live in her father's house. He  promised to provide for her support 
and to return weekly to see her. Neither of which he did. 
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Verdict : Guilty as charged. 
Judgment : Twelve months on the roads. 
The  defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bmton 
Rhodes, and Moody for the State. 

William Reid Dalton and J0h.h R. Hughes for defendant. 

STACY, C. J. The  following excerpt from the charge constitutes one 
of defendant's exceptive assignments of error : 

"The court charges you if he willfully failed to provide her with ade- 
jquate support after leaving her a t  her father's house and you so find 
from the evidence and beyond a reasonable doubt, your verdict would 
be guilty." 

I t  will be noted that  the element of willful abandonment is omitted 
from this instruction, The defendant is charged with a violation of 
G.S. 14322,  which provides that  "If any husband shall wilfully abandon 
his wife without providing adequate support for such wife, etc., he shall 
be guilty of a misdemeanor." The challenged instruction, therefore, was 
inadequate and necessitates another hearing. S .  v. Yelverton, 196 N.C. 
64,144 S.E. 534. I t  is so ordered. 

New trial. 

C. J. FLEMING v. CAROLINA POWER & LIGHT COMPANY. 

(Filed 2 March, 1949.) 

Pleadings § 10: Parties 5 lOa- 
In a suit by a consumer to recover damages to his property from a fire 

allegedly caused by the negligence of defendant power company, the power 
company alleged that the fire resulted from the negligence of the consumer 
in the installation and maintenance of equipment on the consumer's prop- 
erty, that the consumer had executed an agreement to indemnify, save 
harmless and defend the power company against all liability or loss due to 
defective construction, wiring or appliances on consumer's property, and 
that certain named insurance companies had made payments to consumer 
on account of his loss. H e l d :  The power company was prima facie entitled 
to the joinder of the named insurers as parties to the action. 

PETITION to rehear decision reported in 229 N.C. 397. 

Gholson & Gholson and Murray Allen for plaintiff, C.  J .  Fleming. 
Murray Allen for appellants, Ins~~rance Companies. 
A. A. Bunn, Perry & Kithell and A. Y .  Arledge for defendant, 

appellee. 
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SEAWELL, J. I n  the opinion reported in 229 N.C. 397, it was inad- 
vertently stated that it did not appear that plaintiff Fleming had been 
paid for his loss by any insurance company, whereas it is alleged that 
five of these insurers (Capital Fire Insurance C!o., Citizens Insurance 
Company of New Jersey, Continental Insurance Co., Home Insurance 
Co., and by reason of merger the American National Fire Insurance Co. 
is owner of the claim of the North Carolina Home Insurance Company), 
have made payments to him on account of this loss. These corporations 
pould, therefore, be a t  least prima facie proper parties, and the order 
made here that the additional parties brought in under the defendant's 
motion be stricken from the record is modified accordingly. 

I n  view of the claims now alleged to have bem paid by the named 
insurance companies, a majority of the Court is of the opinion that the 
allegations in defendant's second defense, based upon plaintiff's agree- 
ment to indemnify and defend the defendant against all claims for loss, 
costs and expenses on account of defective appliances on plaintiff's side 
of the point of delivery of electric current, would be sufficient to survive 
a demurrer in respect to the allegations therein of an agreement to defend, 
and that the court below properly overruled the demurrer. Hence the 
order striking out the defendant's cross-action is to that extent modified. 

The cause is remanded for further proceeding not inconsistent with the 
opinion as herein modified. 

Except as herein allowed, the petition to rehear is dismissed. 

STATE v. EMMETT GARNER. 

(Filed 2 March, 1949.) 

Criminal Law 8 80b (4)- 

Where defendant fails to file statement of case on appeal or apply for 
writ of certiorari within the time allowed, the appeal will be dismissed on 
motion of the Attorney-General, but where defendant has been convicted 
of a capital felony this will be done only after an inspection of the record 
proper fails to show error. 

MOTION by State to docket case, affirm judgment, and dismiss appeal. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Xoody  for the S fa te .  

N o  counsel contra. 

PER CURIAM. At a regular term of the Superior Court of Harnett 
County held on the first Monday in September, 11347, it being the first 
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day of September, 1947, for the trial of criminal cases exclusively, the 
defendant Emmett  Garner was tried upon a bill of indictment charging 
him with crime of murder in the first degree. There was verdict of guilty 
of murder in the first degree as charged in the bill of indictment, upon 
which judgment of death as required by law was pronounced by the 
court a t  said term of court. 

From this judgment defendant gave notice of appeal to the Supreme 
Court, and was allowed to appeal in forma pauperis, that  is, without 
giving security for costs. Defendant was allowed sixty days to prepare 
and serve statement of case on appeal, and the State was allowed sixty 
days thereafter to prepare exceptions thereto or statement of countercase. 

The Clerk of Superior Court of Harnet t  County certifies, under date 
of 22 May, 1948, that  "no statement of case of appeal to the Supreme 
Court in this case has ever been filed in this office, and . . . that  no writ 
of rertiorari in this case has been served'' on him. 

The Attorney-General of the State of North Carolina moves to docket 
and dismiss the case under Rule 17 of the Rules of Practice in the 
Supreme Court of North Carolina, 221 N.C. 544, a t  p. 551, and for 
affirmance of the judgment. 

I n  the absence of apparent error upon the face of the record the motion 
is allowed. S. v. Wafson, 208 N.C. 70, 179 S.E. 455; 8. v. Brooks, 224 
N.C. 627, 31  S.E. 2d 754; S. v. hTash, 226 N.C. 608, 39 S.E. 2d 596; 
S. v. Ewing, 227 N.C. 107, 40 S.E. 2d 600 ; S. v. Lampkin, 227 N.C. 621, 
44 S.E. 2d 30;  S. v. L i t t l e ,  227 N.C. 701, 41 S.E. 2d 833; S. v. West, 
229 N.C. 416, 47 S.E. 2d 712. 

Appeal dismissed-judgment affirmed. 

GARNER HUTCHINS AND WIFE, CLEOTA HUTCHINS, v. MYRTLE B. 
DAVIS. 

(Filed 9 March, 1949.) 
1. Jud-qents § l7& 

A judgment must be supported by and conform to the verdict in all sub- 
stantial particulars, and therefore where the verdict contains no finding 
sufficient to impose liability upon one of the parties, suc? party's ercep- 
tion to the signing of the judgment will be sustained. 

2. Bills and Notes 8 34- 

Where the maker admits execution of a note and chattel mortgage and 
the nonpayment of the note, nothing else appearing, the payee is entitled 
to judgment on the pleadings, and the submission to the jury of the ques- 
tion of the maker's liability on the note is error. 
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5. Election of Remedies 8 3- 

Where the purchaser is induced to buy certain property by the action- 
able fraud of the seller, the purchaser within a reasonable time after the 
discovery of the fraud must elect hetween the inconsistent remedies of 
repudiating the sale or affirming it, and the purchaser's voluntary act in 
recognition of the validity of the contract after discovery of the fraud 
constitutes a n  election and terminates his power to repudiate his purchase. 

4. Sales 8 25- 

Ordinarily, the purchaser will not be allowed to !repudiate the contract of 
purchase unless he is in a position to restore to the seller what he has 
received under it. 

6. Same- 
Where the purchaser elects to repudiate the sale for fraud, he is entitled 

to be placed in s ta tu  quo ante,  and therefore he should return or offer to 
return to the seller the property received by him, and he is then entitled 
to recover the purchase price, which he may do either by independent 
action or by counterclaim in the seller's action for the purchase price or 
any part thereof remaining unpaid. 

6.  Sales 5 2- 
Where the purchaser, af ter  discovery of the fraud, elects to retain the 

property, he is entitled to set up by way of couiiterclaim in the seller's 
action to recover the balance of the purchase price, the damages sus- 
tained by him by reason of the fraud, which ordinarily is the difference 
between the value of the property sold and its .value if i t  had been as  
represented. 

7. Same- 
In  the seller's action on a note given for the balance of the purchase 

price, the purchaser admitted the execution and nonpayment of the note 
and set up a counterclaim for fraud. Held: Judgment for the purchaser 
for the amount of damages resulting from the fraud as  ascertained by the 
jury must be modified so as  to permit recovery by the seller of the amount 
of the note with interest. 

APPEAL by  plaintiffs f rom Clement, J., and a jury, a t  October Term, 
1948, of MADISOX. 

O n  27 May, 1946, Garner  Hutchins,  who is hereafter  called the male 
plaintiff, made  a n  oral  sale of the  equipment and good will of a business 
in M a r s  Hill ,  N o r t h  Carolina, known as  the  Cainpus Corner  Cafe, to  
the  defendant, Myr t le  B. Davis, f o r  a consideration of $7,000.00. De- 
fendant  paid half of this sum i n  cash, and gave the  male plaintiff her  
promissory note signed b y  her  mother  as  surety f o r  the other half .  Some- 
t ime la te r  the  defendant's mother  died, and  thereupon the defendant took 
up the  original note, giving the  male plaintiff therefor another  note f o r  
$3,500.00 executed by  herself alone, and  paying interest on the  unpaid 
p a r t  of the  sale price through 26 May,  1947. T h e  new note specified t h a t  
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i t  bore interest a t  the rate of six per cent per annum, and was to mature 
24 May, 1948. I t s  payment was secured by a chattel mortgage embrac- 
ing all of the equipment originally sold to defendant by the male plaintiff. 

When the note fell due, the defendant refused to pay it, or to relin- 
quish to the male plaintiff the property covered by the chattel mortgage. 
The  male plaintiff thereupon brought this action, praying judgment 
against defendant for the principal and interest mentioned in the note 
and asking a foreclosure of the chattel mortgage under decree for satis- 
faction of the judgment. H e  laid claim to the immediate possession of 
the mortgaged property by ancillary claim and delivery process, but the 
defendant gave the required undertaking for replevy and retained the 
property. 

Upon motion of defendant, the feme plaintiff, Cleota Hutchins, was 
made a party to the action. The defendant filed an  answer, admitting 
the matters set out above and pleading counterclaims for damages for 
fraud and conversion. Plaintiffs replied, denying the validity of the 
counterclaims. The parties offered testimony for the avowed purpose 
of sustaining their respective pleadings. 

9 s  made out by her answer and evidence, the defendant's counterclaims 
were as follows : 

By his contract with her, the male plaintiff undertook to sell to defend- 
ant  for the agreed price of $7,000.00 all of the equipment and supplies 
located in the building a t  Mars Hil l  occupied by the Campus Corner 
Cafe on the day of the sale, together with the good will of the business 
and a lease which he professed to own on the building. Between the 
date of the making of the sale and 1 June,  1946, when defendant began 
to operate the cafe, the male plaintiff wrongfully removed from the 
,Campus Corner Cafe and converted to his own use a portion of the 
supplies sold by him to defendant consisting of canned goods, flour, and 
sugar of the market value of $200.00. The monetary worth of the 
Campus Corner Cafe was derived largely from the advantageous location 
of the building in which i t  was housed. During the negotiations preced- 
ing and culminating in the sale, the male plaintiff made two positive 
representations to the defendant, one concerning a lease which he pro- 
fessed to hold on the building containing the cafe and the other relating 
to a freezing unit used in connection with a fountain in the building. 
The male plaintiff exhibited to defendant a copy of a lease dated 6 Feb- 
ruary, 1946, whereby Charlie C. Bruce and W. L. Robinson had leased 
the building occupied by the Campus Corner Cafe from its owners, Mattie 
I. Huff and 0. J. Burnett, for five years with the right to renew the 
agreement a t  the end of the term for another period of five years, and 
represented to defendant that  he had subsequently rented the building 
"for five years with the option for five more" under a written lease "just 
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like that" displayed by him, and that he would assign his written lease 
to defendant on demand in case she purchased the Campus Corner Cafe. 
This representation was false in that the male plr~intiff had no written 
lease whatever, but occupied the premises as a mere tenant from month 
to month under an oral sublease from Bruce and Robinson. The male 
plaintiff also represented to defendant that a certain freezing unit then 
in use in connection with a soda fountain in the building was his absolute 
property whereas, in fact, such unit belonged to the Southern Dairies 
and was simply loaned by it to him for use on the premises during such 
time as its products were retailed there. The male plaintiff knew both 
of the representations to be false in the particulars stated, and made 
them with intention to deceive the defendant and aause her to purchase 
the Campus Corner Cafe. Defendant believed the representations to 
be true, and was thereby induced to purchase the Campus Corner Cafe 
from the male plaintiff for $7,000.00. Defendant suffered damage as 
the proximate result of the fraud in that the value of the Campus Corner 
Cafe was substantially less than it would have been if the statements 
had been true. The defendant did not discover the falsity of the repre- 
sentations made to her by the male plaintiff until about June, 1947, when 
the Southern Dairies removed the freezing unit from the premises and 
when she lost an opportunity to sell the Campus Corner Cafe at  a con- 
siderable profit because of the i n a b i l i t ~  of the male plaintiff to assign to 
her the written lease which he falsely professed to own. Since that time 
defendant has continued to carry on the cafe at  the same stand, but has 
been unable to acquire any right to occupy the premises other than as a 
t,enant from month to month. 

Although no allegation pertaining thereto appears in the answer, the 
court permitted the defendant to introduce evidence to the effect that 
after the sale she paid $18.48 in settlement of taxes levied on the poll, 
dogs, and personal furniture of the male plaintiff, and submitted such 
testimony to the jury upon the eleventh, twelfth, m d  thirteenth issues. 
This was done over the exceptions of plaintiffs. The court subsequently 
reversed its rulings in these respects by refusing to award judgment to 
defendant for the amount of these taxes. 

The court submitted seventeen issues. These issues and the answers 
of the jury thereto were as follows: 

1. Did the defendant execute and deliver to the plaintiff a chattel 
mortgage and note as alleged in the complaint? Answer : Yes. 

2. What amount, if any, is the defendant indebted to the plaintiff on 
said note ? Answer : No. 

3. I s  the plaintiff the owner and entitled to the possession of the p r o p  
erty set forth and described in the Chattel Mortgage? Bnswer : No. 
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4. Was Garner Hutchins the sole owner of the Cafe business sold to 
the defendant ? Answer : No. 

5. Did the plaintiff Garner IIutchins represent to the defendant that 
he owned a lease covering the Campus Corner Cafe at  Mars Hill, N. C., 
in accordance with the terms of a lease dated 2 February, 1946, executed 
between Mattie I. Huff and 0. J. Burnett to Charlie C. Bruce and W. L. 
Robinson, and would assign his said lease to the defendant? Answer: 
Yes. 

6. Were the above representations of the plaintiff Garner Hutchins 
false and fraudulent and made for the purpose of deceiving the defend- 
ant ? Answer : Yes. 

7. Did the defendant rely upon said false and fraudulent statements 
and was she damaged thereby? Answer : Yes. 

8. What amount, if any, is the defendant entitled to recover as dam- 
ages by reason of the false and fraudulent representations made by the 
plaintiff? Answer : $3,500. 

9. Did the plaintiff remove, after the sale, from said Cafe certain 
flour, canned goods and sugar? Answer: Yes. 

10. If so, what was the value of said merchandise so removed? An- 
swer : $200.00. 

11. Did the plaintiff Garner Hutchins represent that the property 
sold to the defendant was free and clear of all encumbrances? Answer: 
Yes. 

12. I f  so, was said statement false? Answer: Yes. 
13. What amount, if any, is the defendant entitled to recover by 

reason of said representation? Answer : $18.48. 
14. Did the plaintiff Garner Hutchins represent to the defendant that 

he was the owner of a freezing unit used in connection with the fountain 
in said cafe? Answer : Yes. 

15. Was said statement false and fraudulently made for the purpose 
of deceiving the defendant ? Answer : Yes. 

16. Did the defendant rely on said statement, and was she damaged 
thereby? Answer : Yes. 

17. What damage, if any, is the defendant entitled to recover as dam- 
ages on account of such representations ? Answer : $250.00. 

The court adjudged that "the plaintiff have and recover nothing from 
the defendant" and that "the defendant have and recover from the plain- 
tiffs both jointly and severally judgment in the amount of $3,950.00," 
and that "the plaintiffs pay the costs." 

Plaintiffs excepted to the judgment and appealed, assigning errors. 

Carl R. Stuart and James S. Howell for plaintiffs, appellants. 
Sanford W .  Brown for defendant, appellee. 
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ERVIN, J. Nothing is better settled in law than the rule that in all 
cases tried by a jury the judgment must be supported by and conform to 
the verdict in all substantial particulars. Speight v. Anderson, 226 
N.C. 492, 39 S.E. 2d 371; Supply C'o. v. Horton, '220 N.C. 373, 17 S.E. 
2d 493 ; Durham v. Davis, 171 N.C. 305, 88 S.E. 433. When the verdict 
of the jury in the case at  bar is interpreted in the light of the pleadings, 
the evidence, the issues, and the charge, it is plain that it contains no 
finding sufficient to impose any liability upon the feme plaintiff, Cleota 
Hutchins, with respect to the counterclaims asserted in the answer of the 
defendant. King v. Elliotf, 197 N.C. 93, 147 S.E. 701; Sitterson v. 
Sitterson, 191 N.C. 319, 131 S.E. 641, 51 A.L.R. 760; Mern'll v. Tew, 
183 N.C. 172, 110 S.E. 850; Croom v. Lumber Co., 182 N.C. 217, 108 
S.E. 735; Balcum v. Johnson, 177 N.C. 213, 98 S.E. 532; Weldon 7.. 

R.R., 177 N.C. 179, 98 S.E. 375; Jones v. R. R., 176 N.C. 260, 97 S.E. 
48; Bank v. Wilson, 168 N.C. 557, 84 S.E. 866; Donne11 v. Greensboro, 
164 N.C. 330, 80 S.E. 377; McAdoo v. R. R., 105 N.C. 140, 11 S.E. 316. 
Hence, the court erred in adjudging that the defendant is entitled to 
recover anything of the feme plaintiff, Cleota Hutchins, upon the counter- 
claims, and her exception to the judgment is sustained. 

I t  is otherwise, however, with reference to the male plaintiff, Garner 
Hutchins, for the reason that the answers to ths fifth, sixth, seventh, 
eighth, ninth, tenth, fourteenth, fifteenth, sixteenth, and seventeenth 
issues fully support the adjudication that the defendant is entitled to 
recover $3,950.00 of the male plaintiff upon the counterclaims as damages 
for fraud and conversion. 

But we are constrained to hold that the exceptions of the male plaintiff 
to the submission of the second and third issues and to the adjudication 
based on the answers of the jury thereto that such plaintiff was not 
entitled to recover of the defendant upon the note for $3,500.00 are well 
taken. The execution of the note and chattel mortgage and the non- 
payment of the note were not issuable facts. They were admitted by the 
answer, and the male plaintiff was entitled to judgment against the de- 
fendant on the pleadings for the principal of the note with interest 
thereon from 27 May, 1947. This is true for the reasons set out below. 

When a person discovers that he has been induced to purchase property 
by the actionable fraud of another, he has the righ.! at the outset to choose 
between two inconsistent courses with reference to his purchase. H e  may 
either affirm it or repudiate it. But he cannot do both, either in whole 
or in part, for the law will not let him blow both hot and cold. The 
election must be made promptly and within a rer~sonable time after the 
discovery of the fraud. When once made, the election is final and con- 
clusive. The purchaser terminates his power to repudiate his purchase 
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if he  voluntarily does some act i n  recognition of the validity of the 
contract of purchase after discovering the fraud. 

Ordinarily, the purchaser is not allowed to repudiate the transaction 
unless he is i n  a position to restore to the seller what he has received 
under it. Consequently, the purchaser should return or offer to return 
to  the seller the property received by him under the sale if he desires to 
repudiate the transaction. When he has done this, he may resort to 
remedies calculated to place him in status quo. Thus, he can recover the 
purchase price or any portion of it he may have paid, or avail himself 
of the fraud as a defense in bar of recovery by the seller of the purchase 
price or any part  of i t  which remains unpaid. Moreover, he may be 
entitled in a proper case to the equitable remedies of rescission and can- 
cellation or reformation. 

But  the purchaser has the right a t  his election to affirm the contract 
of purchase and retain whatever property or advantage he has received 
under it. When he does so, the transaction is validated as to both parties, 
and either may sue the other to enforce any rights arising to him under 
the contract. I n  such case, the purchaser is liable to the seller for any 
portion of the purchase price which remains unpaid. While his affirm- 
ance ends his right to rescind the contract, i t  does not prevent him from 
recovering from the seller either in an independent action or by way of 
counterclaim when sued by the seller for  the purchase price the damages 
sustained by him by reason of the fraud of the seller. As a general rule, 
the damages recoverable by the defrauded purchaser in such event consist 
of the difference between the value of the property sold as i t  was and as 
i t  would have been if it  had come up to bhe fraudulent representations. 

These legal propositions are fully sanctioned by many well considered 
decisions of this Court. Randle v. Grady, 228 N.C. 159, 45 S.E. 2d 35;  
Small v. Dorsett, 223 N.C. 754, 28 S.E. 2d 514; Buick Co. v. Rhodes, 
215 N.C. 595, 2 S.E. 2d 699; F n c k  Co. v. Shelton, 197 K.C. 296, 148 
S.E. 318; Glass 21. Fideli fy Co., 193 N.C. 769, 138 S.E. 143;  Fields u. 
Brown, 160 N.C. 295, 76 S.E. 8 ;  V a n  Gilder v. Bullen, 159 N.C. 291, 
74 S.E. 1059; Machine Co. v. Fewer,  152 N.C. 516, 67 S.E. 1004; Modlin 
v. R. R., 145 N.C. 218, 58 S.E. 1075; May v. Loomis, 140 N.C. 350, 
52 S.E. 728. 

Here, the defendant affirmed the purchase of the Campus Corner Cafe 
by retaining the benefits received by her under the sale. Consequently, 
the male plaintiff was entitled to maintain an action against her on the 
note representing a portion of the purchase price, subject, of course, to 
any counterclaim she had against him. 

We have aarefully studied all of the remaining assignments of error 
and have found nothing therein prejudicial to any substantial right of 
the male plaintiff. 
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Our conclusions necessitate the grant of a new trial to the feme plain- 
tiff. But it is not so with respect to the male plaintiff because the truth 
relating to all matters in controversy between him and the defendant has 
been determined by the verdict of the jury and ithe admissions in the 
pleadings. The judgment between the male plaintiff and the defendant 
is modified so as to award the male plaintiff judgment against the defend- 
ant  on the note for the sum of $3,500.00 with interest a t  the rate of six 
per cent per annum since 27 May, 1947, and so as to tax against the male 
plaintiff all costs in the court below other than those incident to making 
the feme plaintiff a party to the action. As thus modified, the judgment 
between the male plaintiff and the defendant is a:Rrmed. The costs of 
all parties in this Court will be taxed against the male plaintiff. 

Judgment modified and affirmed on the appeal o:E the plaintiff, Garner 
Hutchins. 

New trial on the appeal of the plaintiff, Cleota Ilutchins. 

8. D. SCOTT & COMPANY V. 3. H. JONES, INDIVIDUALLY AND TRADING A 8  
J. H. JONES HATCHERY, 

and 
MILDRED B. HOOKER v. JOE HENRY JONES. 

(Filed 9 March, 1949.) 
1. Process 8 6- 

Service of process by publication and attachmlat is valid only when 
the provisions of the statute have been strictly complied with. G.S. 1-99, 
G.S. 140.7, G.S. 1-440.14. 

The statutory requirement that service of summons by publication be 
not less than once a week for four successive weeks requires that the 
publication be spaced substantially at  seven day intervals for four succes- 
sive weeks, and therefore, while it is not required that twenty-eight days 
elapse between the Arst and fourth publication, a publication on Saturday 
of one week and on Monday of each of the following three weeks, is insuffi- 
cient to meet the requirements of the statute. 

8. Judgments §§ 21d, 27b- 
Where judgment has been rendered upon an inlsufficient publication of 

notice of summons and attachment, the judgment is void and does not 
constitute a lien upon the lands of the judgment debtor. 

4. Judgments §§ ald,  aS- 
Where a judgment by default final instead of by default and inquiry 

has been rendered for goods sold and delivered on open account, the judg- 
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ment is not void but is merely irregular, G.S. 1-211, G.S. 1-212, and when 
no attack is made upon it a t  the hearing, it constitutes a valid lien upon 
the lands of the judgment debtor. 

5. Homestead 8 % 

Homestead interest in land is terminated by the owner's removal from 
the State. N. C. Constitution, Art. X, sec. 2. 

6. Sam-Evidence held insumcient to support Anding that judgment 
debtor was resident of this State. 

Where the judgment debtor through counsel makes a special appearance 
and orally claims his homestead exemption, but the judgment creditor 
introduces evidence that he had moved his residence from this State to a 
city of another state, where he was employed and had given a home 
address in that city, and the judgment debtor's only evidence is an affidavit 
of some person of that city that the judgment debtor was not known a t  the 
address given, held: the judgment creditor has rebutted the presumption 
that the judgment debtor, having been a resident of this State, continued 
to reside here, and the evidence is insufficient to support a' finding by the 
court that the judgment debtor is a resident and entitled to homestead. 

7. Appeal and Error 8 40d- 
Findings of fact made by the trial court are not conclusive when they 

are not supported by evidence. 

APPEAL by plaintiff S. D. Scott & Co. and Lindsey-Robinson Co., 
movent, from Morris, J., a t  Chambers, 18 December, 1948, of PASQUO- 
TANK. 

Scott & Co. and Lindsey-Robinson Co., judgment creditors of defend- 
a n t  Jones, filed motions in  the case of Hooker v. Jones t o  determine the 
priority of right between them as to a fund in the hands of the Clerk 
derived from partition sale of real property of defendant Jones. The  
judgment debtor Jones through counsel made oral claim for homestead 
right  in this fund. 

I n  October, 1947, Mildred B. Hooker, tenant i n  common with Joe 
Henry  Jones in certain real property in the county, instituted proceeding 
for  the sale thereof for partition. 14  July,  1948, the land was sold 
and the net share of defendant Jones, amounting to $998.52, was paid 
into the office of the Clerk of the Superior Court for the purpose of dis- 
position to Jones or his judgment creditors as their interests might 
appear. Thereafter S. D. Scott & Co., claiming judgment in the sum of 
$3,036, and Lindsay-Robinson Co., judgment creditor, in the sum of 
$4,877, filed motions that  they be adjudged entitled to the fund, each 
claiming priority of right. 

There was no controversy as to the facts. The Lindsay-Robinson 
Co.'s action was begun 18 March, 1948, for  goods sold and delivered on 
open account. Summons was personally served on defendant Jones 
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SCOTT & CO. 2). JONES; HOOKER 2). J O N E S .  

27 March, 1948, and, no answer having been filed by him, judgment by 
default final was rendered by the Clerk 3 May, 1948, and judgment 
docketed. 

S. D. Scott & Co.'s action was begun 5 April, 1948, the complaint 
alleging debt of $3,036 evidenced by two checks aggregating $1,873, and 
account stated $1,163. Summons was returned by the Sheriffs of Pasquo- 
tank and Currituck Counties that defendant wm not to be found in 
either of said counties. 8 April on affidavit that defendant Jones was a 
nonresident of the State, owning property therein, and was indebted to 
 lai in tiff as above, and that summons had issued therefor and bond given, 
warrant of attachment was issued. The Sheriff levied attachment on 
defendant Jones' interest in the real wtate described in H o o k e r  v. Jones ,  
and the Sheriff's return to the warrant of attachment with description 
of the land was docketed on the judgment docket 9 April, 1948. Notice 
of lis pendens was also filed. 22 April, 1948, plaintiff filed affidavit 
that summons' had been returned that defendant was not to be found, and 
that defendant could not after due search and diligence be found in the 
State of North Carolina, that defendant was a nonresident of the State 
owning property therein, and that a cause of action as above stated 
existed in favor of plaintiff, and that warrant of attachment had been 
levied on described real property, and prayed that an order be made for 
publication of summons and notice of attachmeni,. 

Thereafter, on 23 April, it was ordered that publication of notice of 
summons and attachment be made in T h e  Independen t ,  a newspaper 
published in the County, once a week for four successive weeks, requiring 
defendant to appear within 20 days after 25 May, 1948, and answer or 
demur. The notice was published first time Saturday, 24 April, and 
again on Monday, 26 Bpril, Monday, 3 May, and last on Monday, 10 
May. No answer having been filed, the Clerk, on 19 June, 1948, rendered 
judgment by default final for the sum alleged, decreeing that the judg- 
ment constituted a lien on the property attached. 

The respective motions of S. D. Scott & Co. and of Lindsey-Robinson 
Co., each asserting prior right to the fund, were heard by Morris, J., at  
chambers, 18 December. Scott 6- Co. claimed priority by virtue of the 
attachment, and that the lien of the judgment pursuant thereto related 
back to the docketing of the attachment. Pierce v. Mal lard ,  197 N.C. 
679, 150 S.E. 342. Lindsey-Robinson Co. claimed its judgment was 
prior in time, and that Scott & GO.% judgment should be held void for that 
the purported service of summons and attachment was insufficient to 
bring the defendant into court because not published for the length of 
time required by the statute. 

At the hearing defendant Jones, appearing specially through counsel, 
moved to vacate the attachment and judgment of Scott & Co. for failure 
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to publish notice of summons and attachment in accordance with the 
statute. Defendant Jones, also, through counsel, orally claimed that  he 
was a resident of the State and entitled to homestead exemption in the 
fund. 

I t  was held that  Scott & Co.'s judgment was invalid for insufficient 
publication of notice of summons and attachment, and that  no lien in its 
favor attached to the fund ;  that  the judgment of Lindsey-Robinson CO. 
constituted a first lien on the fund, but that  defendant Jones was a resi- 
dent of the State and entitled to  homestead exemption in the fund, it 
being regarded for this purpose as real property. Judgment was ren- 
dered accordingly. 

S. D. Scott & Co. appealed from the judgment vacating its judgment 
and lien, and Lindsey-Robinson Co. appealed from so much of the judg- 
ment as held defendant Jones a resident of the State and entitled to home- 
stead. 

McMul lan  ci2 Aydlet t  and J o h n  H.  Hall  for Lindsey-Robinson Co., 
appellant. 

Ki l l ian Barwiclc and J .  H e n r y  L e R o y  for plaintiff S. D. Scot t  & Co., 
appellant. 

lirarry B. Brown for defendant Joe H e n r y  Jones, appellee. 

DEVIN, J. The court below ruled that  the purported service of process 
by ~ubl ica t ion  upon the defendant Jones was invalid, and that  the judg- 
ment based thereon created no lien on the fund derived from the sale of 
defendant's real property. The appeal presents for review the propriety 
of this ruling. 

The only attack upon the validity of the proceedings whereby this 
plaintiff sought to bring the defendant Jones into court was that  the 
publication in the newspaper of the summons and notice of attachment 
was insufficient. The statute, G.S. 1-99, prescribes that  service of sum- 
mons bv publication shall be for "not less than once a week for four - - 
successive weeks," and in like manner the notice of attachment must be 
published once a week for four consecutive weeks. G.S. 1-440.7, G.S. 
1-440.14 (Session Laws 1947, c. 693, s. 1 ) .  Here the first publication 
in the newspaper was on Saturday, 24 Apr i l ;  the next on Monday, 26 
April, Monday, 3 May, and, last, Monday, 10 May. So that  the entire 
period of publication occupied 16 days. Another statute, G.S. 1-100, 
provides that  the summons shall be deemed served a t  the expiration of 
7 days from date of last publication. Thus, according to appellant's 
interpretation of the statute, 23 days after first publication the defend- 
ant  was "then in court." 
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We think the court ruled correctly that the publication was insuffi- 
cient to constitute valid service. The service of process by publication 
upon an individual nonresident, as here alleged, is valid only when the 
provisions of the statutes authorizing construc1;ive service have been 
strictly complied with. Southern Mills, Inc. v. Armstrong, 223 N.C. 495, 
27 S.E. 2d 281; Ditmore v. Goins, 188 N.C. 325, 39 S.E. 61. The ~ r i -  
mary purpose of the requirements as to publication is to give notice to 
the defendant, and publication in a newspaper of general circulation 
in the County is permitted as the most likely means available for that 
purpose. Hence, the minimum time prescribed is essential for estab- 
lishing constructive notice. Publication for a period, or in a manner, less 
than that prescribed would be insufficient in law to bring the defendant 
constructively into court or justify a judgment based thereon. Guilford 
Co. v. Georqia Co.. 109 N.C. 310, 13 S.E. 861; (50 C.J. 540. 

The requirement that publication be made not less than once a week 
for four successive weeks is not complied with by the publication here 
shown. The statutory provisions as to time and inethod of giving notice 
are mandatory. According to Webster a week is "a period of seven 
days, usually reckoned from one Sabbath or Sunday to the next," but 
when used to denote a space of time it usually means seven days dura- 
tion without regard to the particular day on which it commences. Leach 
v. Burr .  188 U.S. 510. 52 A.J. 337. The ex~ression not less than once 
a week for four successive weeks contemplates a publication once each 
week for four consecutive weeks, and this should be understood to require 
that the publications be spaced substantially at intervals of 7 days for 
four successive weeks as being best calculated to give notice. 31 A.J. 429 ; 
Young v. Downey, 145 Mo. 250;  Morse v. U.  S., 29 App. (D.C.) 433. 
The four publications need not occupy the full period of 28 days and may 
be deemed completed with less than that number of days intervening 
between first and last ~ublication when considered in connection with the 
statutory provision that service shall be deemed complete 7 days after 
last publication. Thus, under the statutes now in effect, a publication 
on the Ist, 8th, 15th) and 22nd would be sufficient, though there be less 
than 28 days between the first and last publication. Guilford Co. v. 
Georgia Po., supra; Myakka Co. v. Edwards, 168 Fla. 372; Owens v. 
Graetzel, 146 Md. 361, 39 A.L.R. 950; I n  re Wright ,  224 N.Y.  293; 
50 C.J. 540; 42  A.J. 87 ;  52 A.J. 337. See also Heist z;. Dunlap Co., 
193 Ga. 462; Hollister v. Vanderlin, 165 Pa. 248; Ann. Cas. 1917 B, 209. 

But the publication here shown must be held insufficient to give the 
court jurisdiction or to authorize a valid judgment based thereon. 

While the decisions of this Court are not directly in point, and the 
decisions in other jurisdictions are not uniform and afford but little 
assistance in determining the precise question now presented, we think 
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the rule herein stated interprets the legislative purpose in the enactment 
of the statutes quoted relating to the service of process by publication. 

I t  is argued that  the publication here of the summons on Saturday, 
24 April, and again on Monday, the 26th, showed publication on a day 
of each week, and hence constituted two weeks publication. We cannot 
agree. This interpretation of the statute would reduce the period and 
method of publication below the minimum required to constitute legal 
notice which would subject defendant's real property to the jurisdiction 
of the court. 

While the judgment of the Lindsey-Robinson Co. seems to have been 
rendered by default final upon a complaint for goods sold and delivered 
(G.S. 1-211, G.S. 1-212), the judgment was not void, and there was no 
effort at  the time of the hearing to attack it as irregular. Hence, the 
ruling of the judge below must be upheld. Supply Co. v. Plumbing Co., 
195 N.C. 629, 143 S.E. 248; Jeffrie.9 v. Aaron, 120 N.C. 167, 26 S.E. 
696. 

At  the hearing on the respective motions of Scott & Co. and Lindsey- 
Robinson Co. as judgment creditors of defendant Jones to be declared 
entitled to the fund in the hands of the Clerk derived from sale of de- 
fendant's real property, counsel representing defendant Jones appeared 
and orally requested the allotment of the defendant's homestead exemp- 
tion in the $998 fund, on the ground that  he was and still is a resident 
of the State. The court so found and rendered judgment accordingly. 
Lindsey-Robinson Co. appealed. Jones did not personally appear, nor 
has he appeared in any of the proceedings herein referred to, nor has he 
testified or offered any evidence or affidavit on the issue. The appellant 
offered several affidavits in opposition to defendant's motion. From this 
evidence it appears that  Jones sold out his business in Elizabeth City 
19 March, 1948; that  thereafter he could not be found in Pasquotank 
or Currituck Counties; that from information derived from his family 
and others the Sheriffs of these counties testified on information and 
belief Jones had removed from the State and was not a resident of North 
Carolina; that according to the testimony of the Vice-president of 
Rosedale Dairy of Norfolk, Virginia, defendant Jones has been em- 
ployed since middle of September as a driver of one of its delivery trucks 
in Norfolk; that  he gave his home address as 620 South Street, Ports- 
mouth, Virginia. Counsel for defendant Jones offered only the affidavit 
of some person in Portsmouth that  he was not known a t  that address. 
While it seems Jones was formerly a resident of Pasquotank County, 
and nothing else appearing, would be presumed to have continued to 
reside there, t h ~  evidence in the record rebuts that  presumption. Home- 
stead interest in land is terminated by the owner's removal from the 
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State .  Constitution of N o r t h  Carolina, Art. X, clec. 2 ;  Baker v. Legget, 
98 N.C. 304, 4 S.E. 37;  Fulton v. Roberts, 113  N.C. 421, 1 8  S.E. 510;  
Brann v. Hanes, 1 9 4  N.C. 571, 140  S.E. 292 ; Ransom v. Commissioners, 
1 9 4  N.C. 237, 139 S.E. 232; Owens v. Chaplin, 228 N.C. 705, 47 S.E. 
2d 12. 

Whi le  the  findings of the judge, when based on evidence, a r e  conclusive 
a s  t o  facts  found, this  rule does not apply when there is no evidence t o  
suppor t  the  finding. T h e  exception of the  Lindsey-Robinson Co. on th i s  
ground mus t  be sustained, and  the  order of the  judge, based on such 
finding, which holds t h a t  the f u n d  is subject to  defendant's homestead 
right,  must  be set aside a s  improvidently entered. 

N o  procedural questions were raised i n  a n y  of t h e  mat te r s  presented 
f o r  hearing below. 

O n  appeal  of Scot t  & Co. : J u d g m e n t  affirmed. 
O n  appeal  of Lindsey-Robinson Co. : J u d g m e n t  reversed. 

GRAYSON SHIPPING LINES, INC., A C O ~ P O ~ A T I O N ,  v.  0. F. YOUNG, 
TRADING AND DOING RURINESS A S  A PRODUCE COMPANY. 

(Filed 9 March, 1949.) 

1. Appeal and  Er ror  Ij 39e- 
The exclusion of testimony of a telephone conversation offered by de- 

fendant, if error, cannot be held prejudicial when it  appears that the con- 
versation was substantially repented several timtls by defendant on plain- 
tiff's cross-examination. 

2. Same- 
Defendant purchaser claimed that the bananas purchased by him failed 

to meet the specifications set out in the contract and were unmerchant- 
able. H e l d :  The admission of testimony of the seller that the bananas 
were part of a shipload, the balance of which had been sold to various 
concerns throughout the country and paid for w~thout  complaint, even if 
technically erroneous, is insufficient to constitute reversible error. 

3. Appeal and  Er ror  9 6c- 
Ordinarily, the omission of defendant's contention or misstatements of 

the evidence must be brought to the trial court's attention in apt time in 
order to preserve an exception. 

4. Trial Ij§ 31e, 311- 
Construing the charge from its four corners, i t  i8  held that the method 

and manner of arraying the contentions of the parties did not amount to 
an expression of opinion by the court. 
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5. Trial 31- 
The charge in this case construed contextually i s  held not to have as- 

sumed that a controverted fact had been established. 

DEFENDANT'S appeal from Clement, J., October Term, 1948, BUNCOMBE 
Superior Court. 

The plaintiff, a Florida corporation, sued to recover on a check for the 
sum of $1,769.35 given it by the defendant in payment for a trailerload 
of bananas purchased by him in Miami. The check had been put in 
course of collection, payment stopped by defendant a t  the bank on which 
i t  was drawn, and the check returned to the plaintiff with that  notation. 
Demand was made upon the defendant for payment and declined; and 
no  part  of the check had been paid. The defendant admitted giving the 
check, denied i t  was for value, and ~ e t  up  the affirmative defense that  
there was a total breach of the contract on the part of the plaintiff in 
that the bananas purchased were not of the kind and quality contracted 
for but were so unmerchantable and worthless that  he was compelled a t  
great loss and expense to have them sold for the account of plaintiff, 
after notification, in order to salvage what he could of the shipment. 

The plaintiff and the defendant were brought together in the contract 
of purchase and sale through a brokerage concern in  Charlotte, North 
Carolina. The resulting contract, according to plaintiff's evidence, pro- 
vided that  the Grayson Shipping Lines (hereinafter called Grayson's), 
a concern engaged in importing and selling bananas in the United States 
brought on shipboard from producers in Guatemala, South America, to 
Miami, Florida, should deliver to the defendant Young for loading upon 
his trailer a t  the dock in Miami on the 7th day of January ,  1947, a 
trailerload of bananas from a cargo to arrive on that  day. The bananas 
were to be merchantable bananas, the stems averaging in weight 37 to 
40 pounds, a t  61{2 cents per pound, as weighed on the trailer, payment 
to be made as picked u p  by purchaser. 

The vessel arrived on the afternoon of the 7th. 
Mr. Young's trailer was not in Miami on the 7th, 8th, or 9th, but after 

telephone calls between the two firms i t  did arrive on the loth,  a t  which 
time the bananas were delivered, loaded upon Young's trailer, and the 
check given for them after the bananas had been weighed and the amount 
due computed on the weight a t  the purchase price per pound. Seven 
hundred thirty-five stems of bananas were delivered. 

When the Young trailer arrived for the bananas, Grayson's office was 
called and the driver was then notified that  the bananas were not a t  the 
dock since the ves:el had already been discharged after having unloaded 
two days before, and that  the bananas were being held a t  a railroad 
freight car, iced a t  the railroad yard of the Seaboard Railway. The 
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delivery took place there. The bananas were open to the inspection of 
the driver of the trailer. The check was delivered to Grayson's, put in 
course of collection, and returned as aforesaid. 

The plaintiff's witness, Grayson, testified that the bananas shipped 
were in good order a t  the time of delivery, were of the quality, kind 
and weight contracted for, and a part of a shipment of 10,000 stems, 
or bunches, of like quality and character of the same cargo which had 
been distributed throughout the United States, sobl and paid for without 
complaint. 

The defendant moved that this part of the testimony be stricken out, 
which was declined, and the defendant excepted. 

The witness described in detail the nature. character. weight of the 
z " 

bananas sold and delivered to the defendant' for comparison with the 
contract stipulations. 

The evidence of the defendant was to the effect that he had started 
his truck in ample time to arrive a t  Miami on the 7th of January, the 
time a t  which the contract called for delivery of the bananas; that after 
his truck had reached Sanford, Florida, en route to Miami, in conse- 
quence of a telephone call received from Grayson's office in Miami to 
the effect that the vessel containing the bananas would not reach Miami 
until the 8th, in order to save loss ouf time and waiting he caused his truck 
to be loaded with vegetables and returned to Asheville, figuring that he 
would lose only one day in the transaction and could then pick up the 
bananas. Actually his truck did not call for the bananas until the 10th. 

On objection by plaintiff, testimony of the witness as to the telephone 
conversation was rejected; but while the competence of the evidence was 
still under discussion, the court had the jury to retire and Mr. Young 
was examined in their absence as to the evidence the defendant desired 
admitted and there stated as follows: 

"On January 6 ,  1947, I was in Asheville, at  my place of business, 
when I received a long distance telephone call from Grayson Ship- 
ping Lines. I do not remember the party's name that called me. 
The call came in between 9 :00 and 10:OO in the morning. I an- 
swered the phone. When I answered the phme the operator asked 
me if I was 0. 3'. Young and I told the operator I was. The oper- 
ator told me to hold the line for Miami. I held the line and she 
connected me with the Grayson Shipping Lines. I know that I 
was talking to the Grayson Shipping Lines, because the party, I 
talked to said he was with Grayson Shipping Lines, and that he was 
calling me because word had been received from the boat that it 
would not be there Tuesday morning, that ii; would be Wednesday 
before the bananas could be loaded. I told him I had my trailer 
there, that I would get my trailer loaded with other produce besides 
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bananas, and tha t  as soon as i t  got back I would send the trailer 
back to  Miami for  the bananas." 

The record discloses that  the evidence so taken in  the absence of the 
jury was excluded; but the witness was permitted to  testify that  he 
diverted his truck from the Miami objective a t  Sanford, Florida, because 
of the telephone call from Grayson Shipping Lines. On cross-examina- 
tion he testified without objection that  the telephone conversation said 
that  the bananas would not be in  Miami on the 7th but would be there 
on the 8th. And again on plaintiff's further cross-examination, defend- 
ant  testified as follows : 

"Q. H e  called you on the 9th and told you that  the bananas were 
there 2" 

"A. No, on Monday he said that  the bananas would not be there 
on Tuesday morning." 

''Q. This was on the 6thZ" 
"3. Yes, he said that  they wouldn't be there Tuesday, but on 

Wednesday. H e  said the bananas would be there Wednesday." 

Plaintiff introduced evidence of Strulson, who was then handling the 
matter for Grayson's, that  the Young trailer not having arrived, the 
bananas were re~noved from the boat and held for him a t  his instructions 
in  a "reefer" railroad rar  equipped with ice bunkers on both ends, espe- 
cially made for the shipment of bananas. That  he called Mr. Young, 
had a party to party phone conversation with him while the bananas 
were still on the boat, told X r .  Young that  his trailer had not arrived 
and asked what he wanted them to do and was informed that  the trailer 
was on the way and asked that  the bananas be held for him. Stndson 
personally supervised the loading into the car or "reefer" on the night of 
January  7 ,  1947, a t  which time the bananas were green and in good 
condition. At that time witness stated, the stems averaged between 37 
and 40 pounds They were not opened, were not poorly filled, were not 
thin, and their color was green. There were no broken surfaces. 

The trailer did not arrive on January  7 or J anua ry  9. On the morn- 
ing of January  9, witness telephoned Young and told him that  the trailer 
had not yet arr ived;  that  he felt that  they should dispose of the f ru i t  
because it might spoil if continued to be held; and Mr. Young insisted 
that  the f ru i t  be held for him. 

The trailer on which the bananas were loaded was refrigerated on 
sides, top and bottom, but the refrigeration was cut off a t  Augusta, 
Georgia, on the t r ip  back to Asheville, as being unnecessary. They 
arrived a t  Asheville on the 12th. 
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The defendant introduced a number of witnesses, professedly experi- 
enced in dealing in that  kind of fruit, whose testimony was to the effect 
that the bananas.were poor in  quality, small, thinly spaced, the bunches 
open, averaging per bunch from 32 to 33 pounds; largely small or 
"square" bananas showing evidence of bruising frclm handling; and that  
the bananas refused to ripen evenly and properly The local inspector 
from the U. S. Department of Agriculture testified that the bananas were 
of inferior quality, small, the bunches open and poorly filled; and that  
he had found Rhieopus mold, or black spot, on the bananas where they 
had been bruised or blackened a t  the ends. And certificate of an  inspec- 
tion made by him on the 15th day of Jtlnuary was introduced in  evidence. 

The defendant testified that the persons to whom he had proposed to 
sell the bananas (they are named in the evidence) refused to take them 
and that  he could not dispose of them. That  after notifying the plaintiff 
of the situation, and some negotiation with i t  to adjust the matter, all of 
which failed, he got a local dealer in fruit, the Ideal Frui t  Company, to 
place the bananas in  their banana room to the end that  they might be 
saved and prepared as f a r  as possible, and sold for account of the plaintiff 
as stated above. Testimony of 0. (3. Farlow, in whose establishment the 
bananas were stored, stated that  they were of a poor quality and failed 
to ripen satisfactorily as they should have done under the customary 
conditions in the banana room. 

An account was kept of the transaptions of this concern and sale by 
them, showing a small balance which defendant asked to be applied upon 
his counterclaim against the plaintiff. 

The following issues were submitted to the jury and answered as 
indicated : 

"1. Did the plaintiff and the defendant enter into a contract for 
the delivery of a trailer load of bananas, averaging 37 to 40 pounds 
per stem? Answer: Yes. 

"2. Did the plaintiff breach the contract ? Answer : No. 
"3. What  amount, if anything, is the plaintiff entitled to recover 

of the defendant? Answer: $1,769.35, with no interest thereon." 

(Exceptions to the instructions pertinent to the decision will be found 
in the opinion.) 

Upon the coming in of the verdict the defendant moved to set it aside 
for errors committed during the trial. The motion was declined, and 
the defendant excepted. To the judgment rendered thereupon for the 
amount claimed by the plaintiff, without intereft, the defendant ob- 
jected, excepted, and appealed. 
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Harkins, Van Winlcle & Walton and Herschel S .  Harkins for plaintiff, 
appellee. 

Paul J .  Smith arnd Don C .  Young for defendant, appellant. 

SEAWELL, J. The record contains a large number of exceptions, 
typical of a trial of this kind, which we find i t  impossible, for want of 
space, to treat i n  detail. We'confine discussion to the points urged upon 
us as more important. 

The objection that  defendant was denied the benefit of the telephone 
conversation between him and representatives of the plaintiff, i.e., 
between Asheville and Miami, would require more intimate discussion 
of that  interesting subject except for the fact that  the conversation was 
substantially repeated .at least twice by defendant on plaintiff's cross- 
examination which, in our opinion, cured the error, if any had occurred. 

There may be some technical error in the statement of the witness that  
the balance of his cargo of the same shipload had been sold to various 
concerns throughout the United States and paid for without complaint, 
but we are not sufficiently satisfied that  i t  was prejudicial to the defend- 
ant  as to justify us in holding i t  for reversible error. 

The appellant excepts to the charge as omitting substantial contentions 
of the defendant and over-emphasizing the contentions of the plaintiff; 
and that the array, in reality, amounts to a strong argument for plaintiff's 
side of the controversy, and a n  expression of opinion by the court ;  and 
that  there were several misstatements of the evidence. 

No adequate reason is given why the exceptive portions of the charge, 
challenged for omission of defendant's contention or containing mis- 
statements of the evidence, do not come under the rule requiring the 
matter to be called to the attention of the court a t  the time, in order to 
preserve the exception. S. v. Sutton, post, 244; S.  I > .  XcSair ,  226 N.C. 
462, 38 S.E. 2d 514. 

As to the other objection, that  the method and manner of the array 
of contentions amounted to an expression of opinion, if as defendant 
suggests, it  must be found "from the four corners" of the charge,-and 
i t  is difficult to see how else the imbalance could be perceived-careful 
reading leaves us with the impression that  the exception does not point 
to reversible error. 

Appellant points out, however, that  the following instruction openly 
assumed a fact to exist which was a jury question-whether the Grayson 
ship had arrived on the 7th-and should be held for reversible er ror :  

"Now, gentlemen, if the bananas when they reached Miami on 
the ship, on the date of the 7th, when they were unloaded there, 
were of the character and kind of bananas that  the plaintiff sold to 
the defendant, but due to the defendant's failure to get his truck 
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there, and in view of the defendant's failure to receive the bananas 
until the loth,  the plaintiff would not be responsible for any loss 
or deterioration i n  character or kind of bananas tha t  were delivered 
to the plaintiff on the lo th ,  if they had deteriorated and were not 
of the kind and character of bananas that  were delivered from the 
ship on the 7th or 8th) or whenever i t  was unloaded, because, under 
the contract~the bananas mere to be delivered to the defendant f. o. b. 
in Miami a t  the time that  the ship arrived." 

This passage is not ideally clear, but sufficiently so to give the jury to  
understand the proposition, hypothetically put, that  if the deterioration 
i n  the condition of the bananas was due to a fault of the defendant in 
delaying their receipt from the time they should hrrve been picked up- 
from the "7th to the 10th)" "or on the 7th or 8th. or whenever it was 
unloaded," plaintiff would not be responsible for the change in condition. 
This instruction taken in its entirety, leaves the qu.estion of the arrival 
of the ship open by rephrasing the point. The assignment of error 
pointed out is unsubstantial, in view of the whole charge. 

We are unable to sustain the assignments of error discussed, or others 
called to our attention, after careful examination, and we find 

N o  error. 

RUTH BANKS v. EMORY LEE SHEPARD AND MARS HILL-WEAVER- 
VILLE BUS LINES, INC. 

(Filed 9 March, 1949.) 
1. Automobiles 8 8d- 

The mere fact that the $river of a bus stops such vehicle on the trav- 
eled portion of the highway for the purpose of receiving or discharging 
a passenger, nothing else appearing, will not be held to be a violation of 
G.S. 20-161. 

The stopping of a bus on the traveled portion of the highway to dis- 
charge a passenger without giving the signal required by statute is negli- 
gence, and ordinarily it is for the jury to determine whether such negli- 
gence is the proximate cause of injury. G.S. 20-16.1. 

3. Automobiles 5 18h (2)-Evidence held for jury as  to whether mechani- 
cal signal as  required by statute was given before. stopping bus. 

Plaintiff, a passenger in a bus, was injured when a truck following the 
bus collided with the rear thereof when the bus was stopped on the high- 
way to permit a passenger to alight. Defendant appellant admitted that 
its driver gave no hand signal but introduced evidence of a rule of the 
Utilities Commission as to the required lighting equipment on motor 
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vehicles and evidence that the bus had been inspected and approved by an 
inspector of the Utilities Commission, and certificate of title issued by 
the Department of Motor Vehicles, together with testimony of the driver 
that the stop lights were on only when the brakes were on and then only 
if one stopped the bus suddenly, and that he slowed down gradually before 
stopping the bus. Held: The evidence is insufficient to show as a matter 
of law that a mechanical or electrical signal as required by G.S. 20-154 was 
given, and appellant's motion to nonsuit was properly denied. 

4. Negligence 85 7, U)- 

An instruction upon the question of intervening negligence to the effect 
that if the injury was a natural and probable consequence of the original 
negligence and could have been foreseen as a probable consequence thereof, 
it  would not be insulated by intervening negligence, must be held for re- 
versible error in failing to charge that the original negligence would be 
insulated if it would not have caused injury except for the intervention 
of some distinct wrongful act or omission on the part of another or others. 

6. Trial g 31d- 
A charge that the burden of proof resting on plaintiff required her to 

introduce evidence tending to prove "the allegation," must be held for 
reversible error, since the burden of proof relates to the issues rather than 
the allegations out of which they arise, and the burden is on plaintiff to 
prove by the greater weight of the evidence the affirmative of the issues 
forming the basis of her cause of action. 

APPEAL by defendant, Mars Hill-Weaverville Bus Line, Inc., from 
McSwain, Special Judge, a t  September Term, 1948, of BUNCOMBE. 

Civil action for personal injuries sustained by the plaintiff, i n  a rear- 
end collision between a bus owned and operated by the defendant, Mars 
Hill-Weaverville Bus Lines, Inc., and a truck owned and operated by 
the defendant, Emory Lee Shepard. 

On 18 November, 1947, the plaintiff became a passenger on appellant's 
bus, scheduled to  leave Asheville a t  2 :30 p.m., for  Weaverville, but which 
actually left Asheville about 2 5 4  p.m. She paid her fare and was a 
passenger for hire. About 150 feet south of Stoney Knob Grocery Store 
the highway passes over the crest of a hill ; and before the driver reached 
the crest of this hill he was traveling 40 or 45 miles per hour. The bus 
was being followed by a one and a half ton Chevrolet truck, driven by 
the defendant Shepard. I t  was raining and the pavement was wet. The 
road was 24 feet wide with a center line. 

According to the plaintiff's evidence, just as the bus was approaching 
the Stoney Knob Grocery Store, while being operated a t  approximately 
30 miles per hour, a passenger sitting on the front seat next to the door 
of the bus gave a signal to stop; immediately after the signal was given 
the bus stopped suddenly within 4 or 5 feet. The door was open when 
the bus stopped and the passenger who was standing a t  the door, alighted 
quickly and the truck of the defendant Shepard collided with the bus, 
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throwing a number of passengers to the floor of the bus, unseating the 
plaintiff and throwing her to the floor, breaking her neck. The plaintiff 
offered testimony tending to show that the bus stopped on the traveled 
portion of the highway and that after the collision the truck and the rear 
of the bus were across the center line of the highway and the right front 
wheel of the bus was about 2 feet from the right edge of the pavement. 

Miss Jean Cheek, one of the plaintiff's witnesr~es, testified that when 
the Roberts girl rang the bell to get off, she moved to the front of the 
bus and got off quickly, and something hit the brwk of the bus and she 
was knocked unconscious. 

The defendant bus company admitted that no hand signal was given 
by the driver of the bus before stopping to discharge the passenger, that 
the bus was so constructed that a hand signal could not be given, but 
offered evidence tending to show that an electrical signal was given. 
The driver of the bus testified the stow lights are on only when the brakes . " 
are on and if you stop the bus suddenly, the brakes3 are on just the length 
of time that you are stopping the bus. He  also testified that he slowed 
down gradually before stopping and t,hat the truck which was following 
him was from 200 to 300 feet behind him when 'he s t o ~ ~ e d :  that when 

A. , 
he stopped the bus its right front and rear wheels were off of the hard 
surface resting on the shoulder of the road. 

Miss Roberts, a witness for the defendant, testified that when the bus 
stopped she "stepped down three steps from the floor of the bus and had 
taken about two steps on the ground when the crash occurred. . . . The 
bus drove up and stopped. I t  was misting. I didn't have an umbrella 
and I. didn't have a raincoat. I was in a hurry to get from the bus to 
home. I had gotten off the bus, taken two steps .. . . when I heard the 
collision." 

The usual motion for judgment as of nonsuit was made and renewed 
in apt time, and overruled. The jury answered the issues of negligence 
and damages against both defendants, and from the judgment entered 
thereon the defendant, Mars Hill-Weaverville Bus Lines, Inc., appeals 
and assigns error. 

E. L. Loftin and Jones & Ward for plaintiff. 
Smathers & Meekins and Gee. Penn.ell for defendant, Mars Hill-Weav- 

erville Bus Lines. Inc. 

DENXY, J. The appellant excepts and assigns as error the refusal 
of the court below to allow its motion for judgment as of nonsuit. 

According to the plaintiff's testimony the appellant's driver stopped 
the bus within four or five feet, after the bell rang, indicating a passenger 
wanted to get off the bus. The evidence also tends to show that the bus 
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was stopped on the hard surface or traveled portion of the highway and 
that  the collision occurred within a matter of seconds after the bus 
stopped. 

The mere fact  that  the driver of a bus stops such vehicle on the trav- 
eled portion of the highway, for the purpose of receiving or discharging a 
passenger, pothing else appearing, will not be held to be a violation of 
G.S. 20-161. Leary v. Bus Co. 220 N.C. 745, 18 S.E. 2d 426; Peoples 
v. Fulk,  220 N.C. 635, 18 S.E. 2d 147;  Conley v. Pearce-Young-Angel 
Co., 224 N.C. 211, 29 S.E. 2d 740; Morgan v. Coach Co., 228 N.C. 280, 
45 S.E. 2d 339. Even so, such stop must be made with due regard to 
the provisions of G.S. 20-154, the pertinent parts of which read as fol- 
lows: " (a)  The driver of any vehicle upon a highway before starting, 
stopping or turning from a direct line shall first see that  such movement 
can be made in safety, . . . and whenever the operation of any other 
vehicle may be affected by such movement, shall give a signal as required 
in this section, plainly visible to the driver of such other vehicle, of the 
intention to make such movement. (b )  The signal herein required shall 
be given by means of the hand and arm in the manner herein specified, 
or by any approved mechanical or electrical signal device, except that  
when a vehicle is so constructed or loaded as to prevent the hand and 
arm signal from being visible, both to the front and rear, the signal shall 
be given by a device of a type which has been approved by the depart- 
ment. . . . All signals to be given from left side of vehicle during last 
fifty feet traveled." 

I t  was admitted in the trial below, that  when the bus was stopped to 
discharge the passenger a t  the time of the collision complained of herein, 
no hand signal was given by the driver of the bus. I t  then became a 
pertinent question as to whether or not a proper signal was given by a 
mechanical or electrical signal device which had been approved by the 
Department of Motor Vehicles, as required by the above statute. 

The appellant offered in evidence Rule 34, of the Utilities Commission, 
describing the required lighting equipment on motor vehicles used by 
motor vehicle carriers, and offered evidence tending to show that  the bus 
involved in this collision had been inspected and approred by an inspector 
of the Utilities Commission. I t  also offered in evidence its certificate 
of title issued by the Department of Motor Vehicles. 

We do not think this evidence sufficient to show compliance with the 
statute. Barnhill, J., in speaking for the Court i n  Conley v. Pearce- 
Young-Angel Co., supra, said:  "Mere stopping 011 the highway is 
not prohibited by law, and the fact of stopping in itself does not consti- 
tute negligence. Leary v. Bus Corp., 220 N.C. 745, 18 S.E.  2d 426. I t  
is stopping without giving a signal by hand and arm 'or any approved 
mechanical or electrical signaling device' approved by the Department 



90 I N  T H E  SUPREME COUIRT. [230 

of Motor Vehicles whenever the operntion o f  an:] oth.er vehicle may be 
affected by  such movement. G.S. 20-154." 

The failure to give a signal as required by statute, before stopping a 
motor vehicle on a public highway, is negligence, Betchler v. Bracken, 
218 N.C. 515, 11 S.E. 2d 721; and ordinarily it is for the jury to deter- 
mine whether or not such negligence was the proximate cause of the 
injury, Holland v. Strader, 216 N.C. 436, 5 S.E. 2d 311. Mason v. J o h w  
ston, 215 N.C. 95, 1 S.E. 2d 379; Murphy v. Asheville-Knoxville Coach 
Co., 200 N.C. 92, 156 S.E. 550. 

We think the evidence adduced in the trial behw, when considered in 
the light most favorable to the plaintiff, is sufficient to carry the case to 
the jury, and we so hold. Pappas v. (Irist, 223 N.C. 265, 25 S.E. 2d 850; 
Gregory v. Ins. Co., 223 N.C. 124, 25 S.E. 2d 398. 

The appellant also excepts and assigns as error the following portion of 
his Honor's charge: '(Now, the law recognizes the doctrine of interven- 
ing cause but the Court instructs you thit an intervening cause will not 
relieve from liability when the prior or first negligence was the efficient 
cause of the injury. The test is not to be found in the number of inter- 
vening events but in their character and in the natural connection between 
the original wrong done and the injurious consequence and if the injury 
is the natural and probable consequence of the original negligent act or 
omission and is such as might reasonably have been foreseen as probable, 
the original wrongdoer is liable notwithstanding an intervening act or 
event. The Court has said that the rule applying in deciding this ques- 
tion is, was there an unbroken connection between the wrongful act and 

u 

the injury, the original wrongful act. Was i t  a continuous operation? 
Do the facts make a natural whole or was there a new and intervening 
cause between the wrong and the injury? I t  must appear that the injury 
was the natural and proximate consequence of the negligence and that it 
ought to have been foreseen in the light of attending circumstances. I 
think that explains to you the law of general negligence and the law of 

- - 

concurrent negligence, -and intervening causes." 
The vice complained of lies in the fact that the jury was not instructed 

as to when intervening negligence insulates the original negligent act and 
becomes the sole proximate cause of the injury. I f  an original act of 
negligence "only becomes injurious in consequence of the intervention of 
some distinct wrongful act or omission on the part of another or others, 
the injury is to be imputed to the second wrong as the proximate cause, 
and not to the first or more remote cause. Cooley on Torts, sec. 50." 
Insurance Co. v. Stadienz, 223 N.C. 49, 25 S.E. 2d 202 ; Spease v. Butner, 
217 N.C. 82, 6 S.E. 2d 808. However, whether the negligent act of a 
defendant may be insulated as a matter of law by an independent act of 
mother, depends on whether or not the original actor "ought to have 
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foreseen in  the exercise of reasonable prevision or i n  the light of attend- 
ing circumstances" that  the plaintiff or  some other person might be 
injured as a result and probable consequence of the negligence act. Spease 
v. Butner, supra; Warner v. Lazarus, 229 N.C. 27, 47 S.E. 2d 496. w e  
think the exce~ t ion  is well taken and must be u ~ h e l d .  

The  appellant likewise excepted to  the following portion of the charge : 
"Burden of proof simply means that  i t  is the duty of the plaintiff in 
this case to produce evidence tending to prove the allegation. So, the 
burden of proof means that  i t  is the duty of the plaintiff to offer evidence 
in this case tending to prove the allegation." 

Burden of proof means "the necessity or duty of affirmatively proving 
a fact  or facts in dispute on an  issue raised between the parties in a 
cause." Black's Law Dictionary, 3rd Ed., p. 258. 

There is a substantial difference between offering evidence which 
merely tends to prove an  allegation and offering evidence sufficient to 
carry the burden of proof on the issues raised by the pleadings. 

I n  the instant case, the burden of proof on the issues of negligence 
and damages, was upon the plaintiff; and the burden rested upon her to 
prove negligence on the part  of the defendants and to establish her dam- 
ages by the greater weight of the evidence. The issues are raised by 
the and the burden of proof relates to the issues, rather than 
to the allegations out of which they arose. It is quite possible the jury 
may have been confused as to the measure of proof required. We think 
the instruction as given was prejudicial to the appellant. 

Several other exceptions appear to have some merit, but since there 
must be a new trial, we deem it unnecessary to discuss them. 

The appellant is entitled to a new trial, and it is so ordered. 
New trial. 

IN THE MATTER OF INCORPORATION OF WESTOVER CANAIi LEADING FROM 

WESTOVER FARMS TO POLLY WALKER SWAMP. 

(Filed 9 March, 1949.) 

1. Drainage Districts § 5- 

In order to constitute a valid drainage assessment it is necessary that 
the land assessed drain or flow into the canal, G.S. 166-43, and therefore 
on appeal to the Superior Court on a landowner's exceptions to order of 
the clerk confirming assessments as proposed by the commissioners, the 
drainage corporation has the burden of proving the number of acres of land 
the exceptor owns which drain into the canal and what amount said land 
should be assessed per acre. The fact that exceptor first introduced evi- 
dence, presumably on the theory that the order of the clerk made out a 
prima facie case, does not alter the rule as to the burden of proof. 
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2. Evidence 8 7a- 
The making out of a prima facie case does nc~t change the burden of 

proof, but merely places the burden of going forward with the proof 
upon the adverse party unless he would run the risk of an adverse verdict. 

8. Trial 8 1% 

The order of developing the case on trial in the Superior Court is 
largely addressed to the discretion of the trial ,judge. 

4.. Same-- 
Ordinarily, the party having the burden of proof Arst introduces his 

evidence, and then the opposing party introduces, his, and then the first 
party introduces his evidence in rebuttal, but this is a rule of practice 
and not of law, and may be departed from whenever the court considers it 
necessary to promote a fair trial. 

5. Appeal and Error § 3- 
Where no error is found on plaintiff's appeal from judgment in defend- 

ant's favor, defendant's appeal on the ground thnt the entire proceeding 
was void, will be dismissed, since only the party aggrieved may appeal. 
G.S. 1-271. 

APPEALS by Westover Canal Corporation and by exceptor Mattie R. 
Swain from Bone, J., at  October Term, 1948, of WASHINGTON. 

Proceeding for incorporation of canal already constructed, and to 
provide for improvement and enlargement of the canal under the provi- 
sions of G.S. 156-43. 

The record on appeal discloses thew procedural facts : Mrs. Mattie R. 
Swain, a n b i x t e e n  others, purporting to be proprietors of land drained 
by the existing canal, filed petitions seeking the relief provided by the 
statute. 

Thereupon, the Clerk of Superior Court appointed certain named 
commissioners with directions to make inquiry i n t ~  the allegations of the 
petition and report to the court touching certain :numerated matters as 
specified in  the statute. 

Thereafter the commissioners made report showing route and plan of 
the proposed improvement of canal, together with their findings as to 
lands benefited, including 31 acres of Mattie R. Swain, and the amount 
of assessments recommended, etc. Ten of the seventeen petitioners, other 
than Mattie R. Swain, representing specified acreage, consented to the 
report. But  Mattie R. Swain filed exceptions to the report for that, as 
she asserted, among other things, the improvement of the canal as pro- 
posed will in no wise benefit her lands. 

Thereafter the Clerk of Superior C!ourt, by order signed, granted the 
petition for incorporating the district, approved the report of the com- 
missioners in all respects, called a meeting of the corporators for purpose 
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of organization, and ordered that  notice issue to each of the petitioners, 
of the acreage sought to be assessed ahd the amount of the proposed 
assessment,-fixing a date for hearing thereon. 

The assessments, as proposed in the report of the commissioners, as to 
lands of Mattie R. Swain, and of others, were ratified and approved and 
levied by the Board of Directors of the corporation, Westover Canal, 
Incorporated, and certified to the Clerk of Superior Court to be by him 
docketed so as to become liens on their lands as provided by law. 

Thereafter the cause coming on for hearing on the exceptions of Mattie 
R. Swain, the Clerk of Superior Court, by signed order, overruled her 
exceptions and approved and confirmed the assessment as proposed by 
the commissioners and the Board of Directors of the corporation as to  her 
land. The assessment was declared a lien uDon her land. Mattie R. 
Swain objected and excepted to each and every par t  of this order, and 
gave notice of appeal to Superior Court in term time. ~ h e r e u ~ o n ,  on 
said date, the clerk ordered that  the cause be transferred to Superior 
Court for tr ial  in term time by the jury as provided by law. 

Mrs. Swain tendered these issues as properly arising in the matter for 
tr ial  by the jury:  

"1. I s  this proceeding void ? 
"2. Will the lands of Mrs. Mattie R. Swain be damaged by the pro- 

posed improvement of the Westover Canal, and, if so, i n  what amount? 
"3. Should the land of Mrs. Mattie R. Swain be assessed in any amount 

for the proposed improvement of the Westover Canal? 
"4. I f  so, in what amount per acre?" 
The record of the case on appeal shows that  when the case came on for 

hearing in Superior Court Mattie R. Swain first offered evidence tending 
to show that  the proposed canal, as constructed, was so located that  i t  
did not afford drainage for her land. When she rested the canal corpo- 
ration moved for judgment as of nonsuit. The motion was denied, and 
the canal corporation excepted. Exception 1. 

Then the canal corporation offered its evidence and rested its case. 
Thereupon, Mattie R. Swain offered other evidence, and rested her 

case. 
Then the canal corporation renewed its motion for judgment as of 

nonsuit. The motion was denied and i t  excepted. Exception 3. 
The case was submitted to the jury, upon issues tendered by the canal 

corporation, and the presiding judge ruled, and charged the jury, among 
other things, that  burden of proof as to both these i ~ s u e s  is on the West- 
over Canal Corporation to satisfy the jury by the greater weight of the 
evidence that  the facts are as contended by said canal corporation. Ex- 
ception 4. To like effect are portions of the charge to which Exceptions 
5 and 6 relate. 
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The issues submitted to the jury, and the answers thereto, are these: 
"1. How many acres of land of Mattie R. Swain, if any, drain into 

the Westover Canal? Answer : None. 
"2. I n  what amount should the said land be assessed Der acre for the 

payment of the drainage costs and other costs incident to creating the 
drainage corporation? Answer : None." 

Judgment was entered upon the verdict, and the cause ordered to be 
remanded to Clerk of Superior Court for further proceeding, etc. 

I n  the judgment, however, it is recited: "During the progress of the 
trial counsel for the Exceptor, Mattie R. Swain, moved to dismiss the 
entire proceeding for irregularities appearing in the record and in the 
evidence. The motion was denied by the court and counsel for Exceptor 
excepted thereto." 

From the judgment Westover Canal, Incorporated, and Mattie R. 
Swain, respectively, appeal to Supreme Court, and assign error. 

X o r m a n  & R o d m a n  for Canal  Corporat ion,  appellant.  
W .  L. W h i t l e y  for M a t t i e  R. S w a i n ,  appel lant .  

WINBORNE, J. This appeal challenges the ruling of the trial judge 
that Westover Canal, Incorporated, has the burden of proof on the issues 
submitted to the jury. This presents the determinative question. A 
reading of the statute, G.S. 156-43, in the light of applicable principles 
of law negatives the challenge, and furnishes authority for the ruling. 

The general rule is well settled that a special asses3ment for the purpose 
of drainage can be levied only upon property benefited by the improve- 
ment. I t  is said that the legal theory underlying drainage assessments 
is one of benefit increasing the value of the land and justifying its assess- 
ment. 28 C.J.S. 409, Drainage, Sec. 59. 

Where it clearly appears that the canal will neither drain a particular 
tract of land nor render i t  more accessible, there i n  no valid reason for 
including i t  in the district, and if it is nevertheless arbitrarily made a 
part thereof, the owner may obtain relief. 17 Am. Jur.  791, Drains & 
Sewers, Sec. 20. 

Indeed, the statute, G.S. 156-43, under which this proceeding is insti- 
tuted, requires that the petition shall set forth "the name of the owners 
of land draining in such canal and the quantity of land tributary thereto," 
and that "assessments shall be made on the land tributary to the canal." 
The word tributary, as defined by Webster, means "a stream feeding a 
larger stream." Hence as here used the phrases "land tributary thereto'' 
and "land tributary to the canal" mean land from mhich water drains or 
flows into the canal. And the statutory provisions determine the prop- 



N.C.] S P R I N G  TERM, 1949. 9 5 

erty liable to drainage assessment. Hence to constitute a valid assess- 
ment the particular land against which it is levied must come within the 
meaning of the statute. And the statute gives to any person dissatisfied 
with an assessment the right to appeal to a jury at a regular term of the 
Superior Court of the county. I n  such event, i t  would seem that the 
authority undertaking to establish the assessment would still have the 
burden of proving the provisions of the statute essential to the creation of 
a valid assessment. I t  may be that the order of the Clerk of Superior 
Court approving and confirming the assessment as proposed by the com- 
missioners and the Board of Directors of the corporation creates a prima 
facie case. But "a prima facie case, or prima facie evidence, does not 
change the burden of proof. I t  stands until its weight is met by evidence 
to the contrary. The opposing party, however, is not required as a 
matter of law to offer evidence in reply. He  only takes the risk of an 
adverse verdict if he fail to do so . . . Hence, when such prima facie 
case is made out, the duty of going forward with evidence in reply, if the 
opposing party would not hazard the chance of an adverse verdict, is 
shifted or rather cast upon the opposite side." Speas v. Bank, 188 N.C. 
524,125 S.E. 398. See also Vance v. Guy, 224 N.C. 607, 31 S.E. 2d 766. 

Moreover, the order of developing the case on trial in Superior Court 
is a matter largely addressed to the discretion of the trial judge. 
D'Armour 2%. Hardware Co., 217 N.C. 568, 9 S.E. 2d 12. The ordinary 
rule in presenting the facts in evidence to the jury is for the plaintiff, 
or party having the burden of proof, to introduce his evidence, then for 
the defendant, or opposing party, to introduce his evidence, and then the 
plaintiff's evidence in rebuttal. This is a rule of practice, and not a rule 
of law, and it may be departed from whenever the court considers it 
necessary to promote a fair trial. McIntosh Y. C. P. & P. in Civil 
Cases, Sec. 564, p. 711. 

All assignments of error presented by Westover Canal, Incorporated, 
have been given due consideration, and, except as hereinabove set forth, 
require no treatment, and, on this appeal there is 

No error. 
APPEAL OF MATTIE R. SWAIN : 

Mattie R. Swain, on her appeal, presents this question: "Is the assess- 
ment sought to be levied herein void?" 

Since only parties aggrieved may appeal in cases prescribed by law, 
G.S. 1-271, this appeal must be dismissed. 

Appeal dismissed. 
On appeal of Westover Canal, 1nc.-No error. 
On appeal of Mattie R. Swain-Appeal dismissed. 
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BULO CARVER AND WIFE, LULA MAE CARVER, r. TROY LEATHERWOOD 
AND WIFE, SARAH LEATHERWOOD. 

(Filed 9 March, 1949.) 
1. Pleadings § 15- 

A demurrer presents the sole question whether the complaint is fatally 
defective in any respect set forth in the demurrer, admitting for the 
purpose the truth of the allegations of the complaint, and in passing 
upon the question neither the defenses alleged in the answer nor evidence 
offered a t  the hearing may be considered. 

2. Easements § 2: Highways g 16: Declaratory Judgment  Act 8 2a- 
Plaintiffs instituted this action to obtain a judicial declaration of their 

right to a n  easement appurtenant and by necessit ,~ over lands of defend- 
ants. Held:  The action is authorized by G.S.  Chap. 1, Art. 26, and the 
Superior Court has jurisdiction, i t  not being a special proceeding to estab- 
lish a cartway which must be instituted before the clerk. G . S .  136-68. 

8. Easements 8 2- 
In  an action to declare plaintiffs entitled to an easement appurtenant 

or a n  easement by necessity, allegations that  plaintiffs' land was cut off 
and isolated from any public road and praying that  defendants be enjoined 
from blocking the only means of ingress and egress, is a sufficient allega- 
tion that  plaintiffs have no other way of ingress and egress if such allega- 
tion be deemed essential. 

4. Same- 
Allegations that  defendants sold a parcel of a larger tract owned by 

them, that  a t  the time a roadway existed to such smaller tract over the 
remaining land of defendants, that  the parties contracted with a view to 
this condition and that  the purchaser, who conveyed to plaintiffs, used 
the cartway without objection, with further allegc~tions that the smaller 
tract was isolated from any public road, are  sufficient to  establish, a s  
against demurrer, plaintiffs' right to a n  easement appurtenant and by 
necessity. Whether plaintiffs should not be required to decide whether 
they rely upon a n  easement appurtenant or a n  easement by necessity, 
q u ~ r e ?  

SEAWELL, J., dissents. 

APPEAL by  plaintiffs f rom Sink, J., i n  Chambers, 20 October 1948, 
HAYWOOD. Reversed. 

Civil action f o r  a declaratory judgment fixing and adjudicat ing t h e  
right of plaintiffs to  a roadway over and across the land of defendants 
as a n  appurtenance t o  l and  owned b y  them and  to restrain defendants 
f r o m  closing said r igh t  of way. 

T h e  plaintiffs i n  their  complaint allege i n  substance t h a t  (1) on and  
prior  t o  1 J a n u a r y  1932 defendants  owned a large boundary of l and  i n  
J o n a t h a n  Creek Township, Haywood County, ( 2 )  on 1 J a n u a r y  1932 
they sold t o  one Hessie Su t ton  b y  w a r r a n t y  deed 59y2 acres of their  
boundary, together wi th  "all privileges ctnd appurtenances thereto belong- 
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ing," ( 3 )  said 59v2 acre tract was and is cut off from a public road by 
the portion of said boundary retained by the grantors in said deed, (4)  
a t  the time of the severance of said tract from the larger boundary there 
existed a roadway from the public road over and across the land of one 
R. W. Howell and defendants herein to and upon the 59% acre tract 
which was the only way of ingress and egress to and from said tract, (5)  
said roadway was used by said Hessie Sutton as a way of ingress and 
egress from the time she purchased said tract until February 1948 when 
she sold and conveyed the same to these plaintiffs, and plaintiffs since 
said date have so used said road, and ( 6 )  defendants have recently for- 
bidden plaintiffs to use said way of ingress and egress and are now 
threatening to block or close the same. They further allege that the 
right of ingress and egress over and across defendants' land along and 
upon said roadway is appurtenant to the land acquired by them by mesne 
conveyance from the defendants and that they, as a matter of law, are 
entitled to a way of necessity over the land of defendants. They pray 
that the court adjudge that plaintiffs "have and are entitled to a right 
and easement of a way of necessity over the lands of the defendants," 
and that defendants be restrained and enjoined from "closing off, barring, 
or blocking the only existing means of egress and ingress over their lands 
to the lands of the plaintiffs." 

When the cause came on to be heard on the notice to show cause why 
the temporary restraining order theretofore issued should not be contin- 
ued to the hearing, the defendants filed answer in which certain defenses 
are pleaded and also demurred to the complaint for that (1) it is not 
alleged that plaintiffs have no other way of egress and ingress to and 
from a public road; ( 2 )  the plaintiffs' remedy, if any, is by special pro- 
ceeding for the establishment of a cartway under G.S. 136-68; ( 3 )  the 
complaint does not state and allege a cause of action; and, (4) the court 
is without jurisdiction of the cause. 

The court heard certain evidence and then entered its judgment sus- 
taining the demurrer and dismissing the action. Plaintiffs excepted and 
appealed. 

James H.  Howell, Jr., for plaidiff appellants. 
Grover C. Davis and W .  R. Francis for defendant appellees. 

BARNHILL, J. The demurrer, for the purposes of this appeal, admits 
the facts alleged in the complaint. Whether the complaint is fatally 
defective in any one or more respects set forth in the demurrer is the one 
question presented. I n  deciding the same we may not consider either the 
defenses alleged in the answer or the evidence offered at the hearing. 

This is not an action to establish a cartway, which must be instituted 
before the clerk in the form of a special proceeding. G.S. 136-68, 69. 



9 8 I N  T H E  SUPREME COURT. [230 

I t  is a civil action to obtain a judicial declaration of the right of plaintiffs 
to use the described roadway as an appurtenance to their land and as a 
way of necessity, and is authorized by Chap. 1, -4rt. 26, of the General 
Statutes of North Carolina. Hence, there is no want of jurisdiction in 
the court to hear the cause and enter judgment therein. 

I f  plaintiffs in this action are required to allege that they have no 
other way of ingress and egress-which we do not now decide-such 
allegation sufficiently appears in the complaint. I t  is alleged that the 
land of plaintiffs was ('cut off, severed from, and isolated from a public 
road" by the land now owned by defendants, and plaintiffs pray that 
defendants be enjoined from "blocking the only existing means of egress 
and ingress . . ." Under the rule of liberal construction these allegations 
are sufficient to meet this ground of demurrer. 

The plaintiffs allege in  effect that the roadway was in existence at the 
time the 59% acre tract was severed from the larger boundary, that the 
presence of the roadway was a condition which openly and visibly existed 
at  that time, that the parties contracted with a view to this condition, 
and that in recognition thereof the roadway was so used by defendants' 
immediate grantee without any objection by them. Thus, they assert, 
the cartway or road constitutes an easement appurtenant to their land, 
impliedly granted by the deed of defendants. They further allege that 
when their land was severed from the larger tract i t  was thereby isolated 
from any public road, and that therefore they are entitled to a roadway 
across the land of defendant as a way of necessity impliedly granted by 
defendants. Thus the complaint states facts sufficient to entitle plain- 
tiffs to a judicial determination of their alleged contractual right to a 
roadway from their land across the land of defendants to the public road. 

As the sufficiency of the complaint is the only question presented, we 
have studiously avoided any discussion of the merits of plaintiffs' claim. 
I t  is not amiss to note, however, that plaintiffs refer to their alleged 
right both as an easement in a specific roadway, appurtenant to their 
land, Bowling v. Bwrton, 101 N.C. 176; 17 A.J. 944, sec. 32 et seq.; 
Anno. 8 A.L.R. 1368; Packard v. Smart,  224 N.C. 480, 31 S.E. 2d 517; 
Neamand 2;. Skinkle, 225 N.C. 383, 35 S.E. 2d 176, and as a way of 
necessity by reason of the fact the severance isolated their land from a 
public road, Lumber Co. v. Cedar Works,  158 N.C. 161, 73 S.E. 902 ; 17 
A.J. 959, sec. 48 ef  seq. As there are substantial differences between the 
two rights, it might be well for plaintiffs to decide upon which right they 
rely. This would greatly facilitate the trial and le~sen the possibility of 
error. 

The judgment below is 
Reversed. 

SEAWELL, J., dissents. 
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CLAUD L. BUCKNER AND WIFE, MARY BUCKNER, v. DEFOIX W. HAW- 
KINS AND WIFE, JEAN HAWKINS, INDIVIDUALLY, AND JAMES L. WAG- 
NER, EDGAR J. DUCKWORTH, J. D. RAY AND W. T. DUCKWORTH, AS 

TRUSTEES UNDER THE LAST WILL A N D  TESTAMENT OF OLIVER D. REVELL, 
DECEASED. 

(Filed 9 March, 1949.) 
1. Wills 33a- 

A clause in a will that "I give, devise and bequeath" to named devisee, 
described realty, standing alone, constitutes a devise in fee simple. G.S. 
31-38. 

2. Wills § 331- 

A stipulation annexed to a devise in fee that the devisee should not 
sell, mortgage or dispose of the realty during his natural life, is void, 
since a restraint upon alienation annexed to a devise in fee, even though 
the restraint be for a limited time, is void as contrary to public policy. 

APPEAL by defendants from X e t f l e s ,  J., in Chambers, 22 December, 
1948, of BUNCOMBE. 

Controversy without action submitted pursuant to provisions of G.S. 
1-250. 

The salient facts pertinent to the controversy involved on this appeal, 
as set forth in the agreed statement of facts, may be summarized as 
follows : 

I. On 14  December, 1948, plaintiffs Claud L. Buckner and his wife, 
Mary Buckner, and defendants DeFoix W. Hawkins and wife, J ean  
Hawkins, entered into a written contract for the sale by the Buckners, 
and the purchase by the Hawkins of that  certain piece or parcel of im- 
proved real estate situate in the City of Asheville, County of Buncombe, 
State of North Carolina, described as the property devised to said Claud 
L. Buckner in and by Clause Twenty-Second of the last will and testa- 
ment of Oliver D. Revell, deceased, duly probated, and recorded in the 
will records of said county,-it being agreed that  Oliver D. Revel1 died 
seized of said real estate, in fee simple and free and clear of all liens and 
encumbrances. 

11. Clause Twenty-Second of the last will and testament of Oliver D. 
Revell, deceased, under which Claud L. Buckner claims title, reads as 
follows : 

"Twenty-Second: I give, devise and bequeath to Claud L. Buckner, 
of Asheville, North Carolina, my  house and lot a t  121 Pearson Drive, 
being on the Eas t  side of said Pearson Drive and on the South side of 
the W. H. Brooks home, with a frontage of about 60 feet on Pearson 
Drive and a depth of 118 feet back to the Eas t  line of said lots; excepting 
and reserving from this bequest five (5) feet running Eastwardly and 
Westwardly along the North line of said lo t ;  which said strip is hereby 
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bequeathed to H. W. Brooks and Kathleen Brooks. This property not to 
be mortgaged, sold or disposed of during the life of said Claud L. Buck- 
ner. Also to the said Claud L. Buckner and his mother, jointly, I 
bequeath anything they may owe to me on their house on Ora Street, in 
the City of Asheville, North Carolina, at  the time of my death. . . ." 

"All of these lands are devised and bequeathed to the said Claud L. 
Buckner with the restriction that the same shall not be sold, mortgaged 
or disposed of during his natural life. . . ." 

111. Plaintiffs contend that, under the provisions of said Clause 
Twenty-Second, as set forth in preceding paragraph, Claud L. Buckner 
acquired a fee simple title to said real estate, in that any restrictions 
contained in said clause against the transfer of this property by Claud L. 
Buckner are inconsistent with the fee simple estate devised to him by said 
clause of said will, and are, therefore, contrary to law and void; and, 
hence, the deed duly executed by plaintiffs and tendered to defendants, 
being sufficient in form, conveys a good and merchantable title in fee 
simple. On the other hand, defendants Hawkins contend that Claud L. 
Buckner did not acquire, and is unable to convey such title, and for this 
reason refuse to accept the deed for, and pay the purchase price of said 
land. 

IV.  The defendants James L. Wagner, Edgar J. Duckworth, J. D. 
Ray and W. T. Duckworth, as trustees of the residuary estate of said 
Oliver D. Revell, join in the contentions of defendants Hawkins for the 
purpose of protecting such interest, if any, as the estate of Oliver D. 
Revell, deceased, may have in said property. 

The court, being of opinion and holding (1) thai; the personal restraints 
against the alienation of the property, the subject of this controversy are 
contrary to law and void, (2)  that defendants, trwtees, have no interest 
in  or legal claim to said property; and (3 )  that plaintiffs are seized in 
fee of said property, and are able to convey same in fee, ordered defend- 
ants Hawkins to perform their contract of purchase of said real estate. 

All defendants appeal therefrom to Supreme Court and assign error. 

A d a m s  & d d a m s  for plaintif fs,  appellees. 
Sa le ,  Penne l l  & Pennel l  for defendants ,  a p p e l l m t s .  

WINBORNE, J. The judgment below is accordant with well settled 
principles of law in this State. 

The clause "I give, devise and bequeath to Claud L. Buckner . . . my 
house and lot a t  121 Pearson Avenue . . ." standing alone, constitutes a 
devise in fee simple. G.S. 31-38, formerly C.S. 4162. See also E l d e r  v. 
Johns ton ,  227 N.C. 592, 42 S.E. 2d 904; h'arly v. T a y l o e ,  219 N.C. 363, 
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13 S.E. 2d 609; Heefner v. Thornton, 216 N.C. 702, 6 S.E. 2d 506; 
Williams v. McPherson, 216 N.C. 565, 5 S.E. 2d 830, and cases cited. 

Moreover, the clauses, "This property not to be mortgaged, sold or dis- 
posed of during the life of said Claud L. Buckner" and "All of these lands 
are devised and bequeathed to the said Claud L. Buckner with the 
restriction that the same shall not be sold, mortgaged or disposed of 
during his natural life" are such restraints upon alienation as are con- 
trary to public policy and void. And restraints upon alienation, though 
for a limited time, annexed to a grant or devise in fee, are void. Pdch-  
ard v. Bailey, 113 N.C. 521, 18 S.E. 668; Latimer v. Waddell, 119 N.C. 
370, 26 S.E. 122; Wool v. Fleetwood, 136 N.C. 460, 48 S.E. 785, 67 
L.R.A. 444; Christmas v. Winston, 152 N.C. 48, 67 S.E. 58, 27 L.N.S. 
1084; Lee v. Oates, 171 N.C. 717, 88 S.E. 889; Combs v. Paul, 191 N.C. 
789, 133 S.E. 93; Williams v. Sealy, 201 N.C. 372, 160 S.E. 452; Doug- 
lass v. Stecens, 214 N.C. 688, 200 S.E. 366; Williams v. McPherson, 
supra, and cases cited. 

Therefore, the devise, stripped of these void clauses, vests in Claud L. 
Buckner an estate in fee. 

The cases Shuford v. Brady, 169 N.C. 224, 85 S.E. 303; Roberts v. 
Saunders, 192 N.C. 191, 134 S.E. 451; Williams v. Rand, 223 N.C. 734, 
28 S.E. 2d 247, relied upon by appellees, are distinguishable from case 
in hand. Likewise the case of Ex Parte Watts, 130 N.C. 237, 41 S.E. 
289, also cited by appellee, is distinguishable. See Brooks v. Griffin, 177 
N.C. 7,97 S.E. 730. 

The judgment below is 
Affirmed. 

WALTER H. MERCER, JR., ARLENE MERCER GARNER AKD HUSBAND, 
HENRY J. GARNER, AND WILLARD RAY MERCER v. VIVIAN D. 
MERCER, BRANCH BANKING & TRUST COMPANY, GUARDIAN or 
VIVIAN D. MERCER, A MINOR, J. H. THOMPSON, TRUSTEE, SALLIE 
BASS THOMPSON AND HUSBAND, J. H. THOMPSON, MAY BASS NEW- 
SOME, N. R. BASS a m  WIFE, ESSIE BASS, HUBERT L. BASS, WAL- 
DENE BASS McCLENNY AND HUSBAND, G.  A. McCLENNY, A N D  WALTER 
MERCER. 

(Filed 9 March, 1949.) 
1. Wills 8 33h- 

The common law rule against perpetuities, which is a mandate of law to 
be obeyed irrespectire of the question of intention, is recognized and 
enforced in this State. N. C. Const., Art. I, sec. 31. 
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2. Same: !busts 8 3a- 
The rule against perpetuities which prescri'bes that title must vest 

within the life or lives of persons in being and twenty-one years and ten 
lunar months thereafter, applies to private trusts. 

Where a private trust violates the rule against perpetuities, the court 
will not limit the duration of the trust but will declare the whole trust 
invalid. 

4. Wills 33h- 
Testator devised property in trust for the benefit of his daughter dur- 

ing her lifetime and then for the benefit of her surviving children with- 
out limitation over after the death of such issue and without provision 
for anal termination of the trust. The daughter died leaving her surviv- 
ing two children who were liring at  the time of the execution of the 
will and two children who were born subsequent thereto. Held: Under 
its terms the trust could not terminate until the death of the last child 
of testator's daughter, and therefore the trust i t 3  void as violative of the 
rule against perpetuities, since title might not vest in a person having 
the power of alienation until long after the period prescribed by the rule. 

APPEAL by plaintiffs from Bone, J., October Term, 1948, WILSON. 
Rsversed. 

Civil action in which the plaintiffs pray a decree adjudging a testa- 
mentary trust void for that it is violative of the rille against perpetuities, 
heard on motion for judgment on the pleadings. 

Nathan Bass in his will devised the locus to his daughter, Vivian 
Mercer, in fee. Thereafter he executed a codici:l, the pertinent part of 
which is as follows: 

"All the real and personal property in my said last will and testament 
devised and bequeathed to my daughter, Vivian Mercer, I hereby give, 
devise and bequeath unto my trusted son in law, J. H. Thompson, in 
special trust and confidence and upon the following uses and trusts, 
to-wit : 

"He shall take possession of all the real estate devised unto my daugh- 
ter, Vivian Mercer, and hold the sanie in trust flw her during the term 
of her natural life . . . in the event of the deat'h of my daughter . . . 
the said Trustee shall take possession of and rent the same out according 
to his best judgment and the said rents so received by him after the pay- 
ment of taxes , . . he shall use for the support, sustenance, education 
and benefit of the children of my daughter, Vivian Mercer, surviving 
her . . ." 

Nathan Bass died on or about 30 May 1926. At the time of his death, 
his daughter, Vivian Mercer, was 29 years of age and had two children, 
plaintiffs Walter H. Mercer, Jr., and Arlene Mercer Garner. There- 
after there were born to her two other children, plaintiff Willard Ray 
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Mercer and defendant Vivian D. Mercer. Testator's daughter died 
e l  December 1944, leaving surviving said four children. Upon the death 
of Nathan Bass, the trustee named in his will took possession of the prop- 
erty devised to him in the testator's codicil and is now in possession 
thereof. 

The plaintiffs instituted this action to have the trust declared void as 
violative of the rule against perpetuities. Defendants answered. There- 
upon plaintiffs moved for judgment upon the pleadings. When the 
motion came on to be heard in the court below, the judge entered judg- 
ment denying the motion, decreeing that said trust is not violative of 
the rule against perpetuities, and dismissing the action. Plaintiffs ex- 
cepted and appealed. 

2. H a r d y  Rose and  h c a s  & R a n d  for p l a i n t i f  appellants.  
F. L. C a r r  and L. H. Gibbons for de fendan t  appellees. 

BARNHILL, J. The court below not only denied the motion of plain- 
tiffs for judgment on the pleadings, but also affirmatively adjudged, with- 
out objection or exception, that the trust created by the testator's codicil 
to his will is valid. Hence the one question presented for decision is 
this : I s  said trust within the rule against perpetuities? 

Much has been written on the subject of perpetuities. Repetition here 
would serve no useful purpose. Suffice it to say that the coinmon law rule 
against perpetuities is recognized and enforced in this State. 

This rule is not one of construction but a positive mandate of law to 
be obeyed irrespective of the question of intention. N. C. Const., Art. I, 
sec. 31; Lockhart ' s  Es ta te ,  306 Pa.  394, 159 A. 874; R e  Friday, 313 Pa. 
328; 170 3. 123, 91 A.L.R. 766; 41 B.J. 58. Its primary purpose is to 
restrict the permissible creation of future interests and prevent undue 
restraint upon or suspension of the right of alienation. Whenever the 
future interest takes effect, or the right of alienation is suspended beyond 
the period stipulated in the rule, it is violative thereof. 41 A.J. 74. 

While there are some cases contra, the great preponderance of authori- 
ties in the United States is to the effect that the rule applies to private 
trusts. 1 Bogert, Trusts and Trustees, 670, 680, and cases cited in note, 
p. 680. Bil l ingsley  v. Brad ley ,  166 Md. 412, 171 A. 351, 104 A.L.R. 274. 
The decisions of this Court are in line with the majority view. "A trust 
for private purposes must terminate within a life or lives in being and 
twenty-one years and ten lunar months thereafter." T m s t  Co.  v. W i l -  
l iamson,  228 N.C. 458; S p r i n g s  v. H o p k i n s ,  171 N.C. 486, 88 S.E. 774. 

The rule is thus applied for the reason a trust violative of the rule in 
duration effects an undue postponement of the direct enjoyment of the 
property and works an unreasonable restraint on alienation. 
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If the period of the trust is too long, the court does not reduce the limi- 
tation to lives in being and twenty-one years, but declares the whole trust 
invalid. 1 Bogert, Trusts and Trustees, 680, and cases cited in note. 

Had Vivian Mercer died without issue surviving, the estate would 
have vested free of the limitations of the trust within the  res scribed time. 
But such is not the case. She left issue surviving, two of whom were not 
in  being at  the time of the death of the testator. Still others might have 
been born to her. Gray, Perpetuities, 4th Ed., 214, sec. 215. There is no 
limitation over after the death of such issue and no ~rovision for the final 
termination of the trust. Certainly it continues ;ntil the death of the 
survivor. Whether the title then vests in the heirs of testator or the 
heirs of the grandchildren. there is a future interest which mav not vest u 

in  the ultimate takers free of the trust limitation until long after the 
expiration of the prescribed period. I n  the meantime, the trust continues 
and the property is fettered thereby, with title vested in no one having 
the power of alienation. The rule is designed to guard against just this 
type of situation. 1 Bogert, Trusts and Trustees, 640 ; Ibid. 670, sec. 218. 

I t  follows that the trust the testator attempted to create in his codicil is 
void. Hence the judgment below must be 

Reversed. 

FLORENCE JARRETT ET AL. v.  GAY GREIBN, EXEC., ET AL. 

(Filed 9 March, 1949.) 

1. Executors and Administrators § 13a: Trusts § 20: Wills § 4-Bene- 
flciary is entitled to pay debts of estate in order to prevent sale of 
unique property to make assets. 

The will in question set up a trust fund for the benefit of testator's 
widow and nephew, the corpus to be paid the nephew upon the widow's 
death. Included in the estate was stock in a close corporation, and tes- 
tator expressed his intent that this stock should not be sold unless neces- 
sary to pay debts, cost of administration or inheritance taxes, and pro- 
vided further that in case of sale it should be ojPered to the stockholder- 
directors of the corporation at  the value determined for inheritance-tax 
purposes, unless a better bid were obtainable. Plaintiff beneficiaries intro- 
duced evidence that they had made suggestions as to how the stock might 
be saved to the trust estate and that the nephew had offered to deposit 
money to take care of the debts of the estate in order to leave the stock 
undisturbed, and permitting the inference, considering the evidence in the 
light most favorable to plaintiffs, that the price a t  which the executor 
had sold some of the stock was greatly less than its market value. Held:  
The executor was not only enjoined specifically by testator to retain the 
Stock if feasible but was also under fiduciary duty to the beneficiaries to 
do so, and in an action to vacate the sale of the stock and to require an 
accounting, plaintiffs' evidence was sufficient as against demurrer. 
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2. Wills 5 31- 
The intent of the testator is his will. 

3. Trusts § 5d- 

In this action to establish a constructive or a resulting trust in certain 
stock sold by esecutor, to recover the property and have an accounting, 
the evidence is held sufficient as against demurrer to shorn that the pur- 
chasers of the stock were not innocent purchasers for value withopt notice. 

4. Equity fj 2: Limitation of Actions § 2- 

An action by the beneficiaries of a trust to establish a constructive or 
resulting trust in certain stock sold by the executor-trustee, to recover 
the property, and for an accounting, is not barred by laches or the statute 
of limitations if brought within ten gears from the date of the accrual 
of the cause of action. G.S. 1-58. 

APPEAL by plaintiffs from Clement, J., October Term, 1948, of Bur;- 
COMBE. 

Civil action to establish trust, vacate sale of corporate stock, and 
require an  accounting. 

On 7 November, 1941, J. N. Jar re t t  of Buncombe County died testate 
leaving Gay Green executor and trustee of his estate. A trust was set up, 
the income from which was to go to the testator's widow for a period of 
ten years; thereafter $200 a month was to be paid to her for life and the 
excess paid to  his nephew, Ea r l  Messer; the trust was to terminate a t  the 
death of his widow and the principal paid over to E a r l  Messer. Should 
Ea r l  Messer not be living when entitled to receive any interest or prin- 
cipal, then such income or principal was to go to his nephew, Rex M. 
Jar re t t .  

The testator owned 392 shares of stock in the Imperial Life Insurance 
Company a t  the time of his death. H e  was particularly interested in 
preserving this stock to his trust estate, and withheld from the Trustee 
any  power to  sell "said stock except with the consent of the beneficiaries 
of this trust, or such of them as may be legally capable of giving their 
consent." 

I n  I tem 6 of the will i t  is provided that  if i t  should "be necessary to 
dispose of any portion of my stock in the Imperial Life Insurance Com- 
pany . . . to complete the payment of the debts of my estate, costs of 
administration, or succession or inheritance taxes . . . then said executor 
. . . is authorized to do so. I n  such event said stock proposed to be sold 
shall first be offered to the stockholders of Imperial  Life Insurance Com- 
pany who are then directors thereof. . . . I f  said offer is made within 
two years from the date of my death it shall be a t  the value per share 
determined for inheritance tax purposes. . . . 

"The intent and purpose of these provisions is to enable my executor 
o r  trustee to dispose of my stock in said corporation, if i t  is plainly wise 
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to do so, but a t  the same time to prevent said stock from passing outside 
of the ownership of those principally interested in said corporation, if 
they desire to purchase said stock and will pay as much therefor as can 
otherwise be obtained." 

Shortly after the death of the testator, Gay Green qualified as executor 
of his estate and entered upon the duties of his office. On 9 March, 1943, 
he sold 86 shares of stock in the Imperial Life Insurance Company to 
pay debts of the estate, costs of administration and inheritance taxes, at  
the price of $225 per share. 40 shares were issued to Gay Green; 40 
shares to 0. E. Starnes, and 6 shares to J. Warlick, all of whom were 
then stockholders and directors of the Imperial Life Insurance Company. 
Thereafter, on 8 September, 1943, the executor sold six additional shares 
of this stock at  the same price, issuing 2 shares tcl himself; 2 shares to 
0. E. Starnes and 2 shares to J. Warlick. 

However, prior to the sale of any of this stock, Ear l  Messer had pro- 
tested to the executor against its disposal, offering many suggestions as 
to how it might be saved to the trust estate, and finally in a conference 
(luring the first week of March, 1943, said: "Now, Mr. Green, if they 
won't accept this offer that I have made you, I will deposit the money 
with you to take care of the debts of the Jarrett  estate, and we will just 
leave the stock where it is. . . . Mr. Green replied to this that he would 
let me know and we adjourned our conference from Mr. Wright's office. 
. . . We found a source of money, several sources, where we could get it. 
Then I made Mr. Green a final offer that we would put up the money. . . . I was ready, able and willing to turn it over to Mr. Green, as execu- 
tor, for the purpose of paying off the debts and costs of administration, 
including succession and inheritance taxes. . . . I told him that I was 
willing to do so. . . . Mr. Green said he would take it up with his 
directors and let me know. . . . He did not let me know anything, . . . 
or what he had decided to do." 

On 16 March, 1943, just a week after the sale of the first 86 shares of 
the stock, counsel for the defendant Green in a letter to counsel for Earl  
Messer, used this language: ". . . it looks now as though we will prob- 
ably have to submit the question to the court for an interpretation of the 
section of the will dealing with the sale of stock. Under the circum- 
stances, of course, it would not be possible to do anything with regard to 
any of the stock until the controversy is determined." 

There was other evidence, taken in the light most favorable to the 
plaintiffs, tending to show that the value of the stock, at  the time of its 
transfer in March and September, 1943, was far in excess of the amounts 
for which it was sold. 

The defendants denied liability, and pleaded laches and the three-year 
statute of limitations. 
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From judgment of nonsuit a t  the close of plaintiffs' evidence, they 
appeal, assigning errors. 

Smathers & Meekins and W .  R. Francis for plaintiffs, appellants. 
George H .  Wright ,  Harkins, V a n  Winkle & Walton and Williams & 

Williams for defendants, appellees. 

STACY, C. J. The question for decision is whether the evidence suffices 
to carry the case to  the jury in the face of the demurrers. The trial court 
answered in the negative. We are inclined to a different view. 

The executor was well advised "to submit the question to the court for 
an  interpretation of the section of the will dealing with the sale of stock.'' 
H e  was ill-advised when, apparently without the knowledge of his own 
counsel, he sold the 86 shares on 9 March, 1943, a t  the price of $225 per 
share. Not only was he enjoined specifically by the testator to retain 
the stock if feasible, but he was also under a fiduciary duty to the plain- 
tiffs to prevent its sale, if reasonably within his power. V a n  Alstyne v. 
Brown, 77 N.J.Eq. 455, 78 Xtl. 678; Scott on Trusts, Vol. 2, Sec. 176. 
The value determined for inheritance-tax purposes was the price fixed for 
offering the stock to the stockholders of the Imperial Life Insurance 
Company, who were then directors, in the absence of a better obtainable 
bid. This is made manifest by the last paragraph of I tem 6 of the will. 
Note that  in this last paragraph the testator spells out his intent, which 
after all is his will. Bank v. Corl, 225 N.C. 96, 33 S.E. 2d 613 ; Cannon 
v. Cannon,, 225 N.C. 611, 36 S.E. 2d 17. The stock was without general 
market price because closely held and none offered for sale. 

Initially, however, there was to be no sale of the stock except In case of 
necessity, or plain wisdom, and under the plaintiffs' evidence the occa- 
sion of necessity was nonexistent a t  the time of the purported sales. A t  
least the permissible inferences deducible therefrom suffice to overcome 
the demurrers. Leno v. Ins. Co., 228 N.C. 501, 46 S.E. 2d 471. Hence, 
we do not reach the terms of the will under which the executor was 
authorized to  sell to  stockholder-directors of the Insurance Company. 

We refrain from discussing the evidence as the defendants are yet to 
be heard. I t  is suggested on behalf of Starnes and Warlick that  they 
are innocent purchasers for value without notice. Suffice i t  to say there 
is evidence to support a contrary finding. 

The action is to establish a constructive or resulting trust, to  recover 
the property, and for an  accounting. Bank v. Crowder, 194 N.C. 312, 
139 S.E. 601; Costner v. Cotton Mills Co., 155 N.C. 128, 71 S.E. 85;  
Lemly v. Atwood, 65 N.C. 46. I t  readily survives the plea of laches and 
the applicable ten-year statute of limitations. G.S. 1-56; Creech v. 
Creech, 222 N.C. 656, 24 S.E. 2d 642; Teachey v. Gurley, 214 N.C. 288, 



108 I N  T H E  SUPREME COURT. [230 

-- 

199 S.E. 83. I n  protesting the nonsuit, counsel for plaintiffs say, "We 
are entitled to pursue the hunt so long as we can track the fox; and not 
until we lose the trail are we obliged to abandon the chase, call our dogs 
and go home." 

There was error in sustaining the demurrers to the plaintiffs' evidence. 
Reversed. 

LEE BAKER v. HUGH BAKER. 

(Filed 9 March, 1949.) 
Pleadings 8 22b- 

Plaintiff sued to recover a truck purchased by him which he permitted 
his brother to drive under a rental agreement. Plaintiff's evidence was 
to the effect that the truck plus certain rent money and money belonging 
to plaintiff were used in the swap of the truck far another vehicle. Held:  
The trial court had discretionary power to allow plaintiff to amend to 
assert his right to recover the new vehicle by virtue of a resulting or a 
constructive trust, since the amendment does not change the nature of 
the case or add any cause of action, G.S. 1-163. Whether plaintiff would 
not be entitled to recover possession even in the absence of amendment, 
qucerel 

DEFENDANT'S appeal from Moore, J., August Term, 1948, YANCEY 
Superior Court. 

The plaintiff sued the defendant for the recovery of a Chevrolet truck 
described in the complaint as a 1941 model, motor number AD1077937, 
serial number 9AK07-10368, one-half-ton capacity, and sued out claim 
and delivery. The defendant denied the allegation asserting plaintiff's 
right to recover, and claimed ownership in himself. 

Plaintiff testified that he purchased a Chevrolet truck in Charlotte in 
1940 and paid for it with his own money. Th6.t he had examined the 
papers and it was the truck therein described. Certificate of title to a 
Chevrolet truck of 1938 model, motor number K-1890184 was introduced 
by plaintiff, issued by the Motor Vehicles Bureau, October 7, 1939 ; and 
renewal thereof August 10, 1948. 

Further evidence for the plaintiff is to the effect that he and the 
defendant are brothers. That he carried the truck home and let his 
brother Hugh drive i t ;  that Hugh was to pay rent for it. Plaintiff was 
drafted into service soon thereafter, staying in C:. C. Camp six months, 
then serving three years and 10 months in the army, coming back home 
in July, 1945. That Hugh admitted taking the car to Johnson City and 
swapping it for the car named in the complaint. That Hugh refused to 
surrender the car. That it was worth $250.00 in rent and that he had 
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never been paid anything. He  admitted the title to the truck received 
in the swap was not in his name. 

B. S. Baker testified that he was the father of the plaintiff and the 
defendant. He  corroborated the plaintiff as to the purchase of the truck 
and the arrangement made with Hugh, testifying that during Lee's ab- 
sence Hugh several times came to the house and paid sums of money for 
its use. He  then came to the house and said Lee wanted him to go to 
Johnson City and swap i t  for a new truck, and asked for what money 
Lee had, and got from $75 to $100 of Lee's money. When other pay- 
ments on the new truck had to be made Hugh came to the house from time 
to time and got money. The money was Lee's. Hugh said he was going 
to have the title made back to Lee-didn't know why he had them made 
in his own name. 

Defendant, testifying, said that he and his brother were joint pur- 
chasers and joint owners of the truck. That Lee had turned over the old 
truck to him, saying that if he could pay for it, go ahead. He  got an 
allowance of $227 and some cents for the truck. He  said the money he 
brought to the house was not payment for rent, but his own money. The 
installments were likewise paid with his own money. 

Mrs. Hugh Baker testified in corroboration of the defendant, and 
stated that Hugh often carried papers and money to the house for his 
mother to keep. 

Plaintiff offered evidence in rebuttal. 
After the evidence was in, the court, over defendant's objection, pef- 

mitted plaintiff to amend his pleading, assert title to the car described In 
the complaint, being the one got by defendant in trade in Johnson City, 
by virtue of resulting or constructive trust, entitling plaintiff to pursue 
the money or his property so wrongfully invested, if i t  should be so estab- 
lished; and to conform the pleadings to the evidence. The defendant 
excepted. 

On issues submitted to the jury the verdict was favorable to plaintiff. 
The defendant, having made formal motion to set aside the verdict, 
which was declined, objected and excepted to the ensuing verdict, and 
appealed. 

R. W .  W i l s o n  for plaint i f f ,  appellee. 
Charles  H u t c h i n s  for de fendan t ,  appellant.  

SEAWELL, J. The crux of this case lies in the permission given the 
plaintiff to amend his pleading to make it conform to the evidence. I t  
may be noted that the defendant did not make any request for a mistrial 
or time to meet any new phase of the evidence with any testimony. The 
case reaches us on appeal without change of theory. 
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The amendment did not change the nature of the case or add a new 
cause of action. Since the evidence of plaintiff tended to show he was 
the equitable owner of a chattel i n  the hands of a trustee ex maleficio, 
and the action is possessory, it is a question whether the amendment was 
necessary a t  all to  support recovery. Be tha t  aEr i t  may, the court was 
well within its discretionary power under pertinent statute law, and the 
decisions of this Court in permitting the amendments, and committed no  
error in so doing. Dorsey v. Corbet t ,  190 N.C. 783, 130 S.E. 842; G.S. 
1-163. I n  Moore v. Edmis ton ,  70 N.C. 510, 619, this section was inter- 
preted as follows : 

"By a sweeping curative supplement to this most curative system 
of pleading, this section confers upon the court the power, both 
before and after judgment, to make almost any conceivable amend- 
ment so as  to conform the pleadings to the facts proved." 

Other objections to the tr ial  do not disturb our conclusion tha t  there is 
N o  error. 

STATE V. ROY COCKRELL. 

(Filed 9 March, 1949.) 
1. Homicide 2 5 -  

Evidence that defendant, armed with a gun, led his wife into a fleld 
where father and son were working, to force her to confess in their pres- 
ence that she had had intimate relations with the father, that her alleged 
paramour fled, leaving the son a t  the scene, and that shortly thereafter 
defendant deliberately shot and killed his wife together with testimony 
of statements thereafter made by him that he did what he intended to do, 
i~ held sufficient to sustain the jury's verdict of murder in the flrst degree. 
notwithstanding his evidence that he had been i~ssaulted by the son with 
a pitchfork and that his assailant pulled his wife between them as he 
raised his gun to defend himself. 

9. Criminal Law 8 81c (3)- 
Defendant, charged with uxoricide, contended that difficulty arose be- 

cause of intimate relations between his wife and his landlord. H e l d :  The 
action of the court in sustaining objection to question asked on cross- 
examination of the landlord whether he had not been accused of breaking 
up three homes theretofore, if error, cannot be hcdd of sufficient prejudicial 
effect to warrant a new trial. 

8. Criminal Law 8 1 h  
Appellant has the burden of showing that alleged error was prejudicial 

in order to be entitled to a new trial. 
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4. Criminal Law g 77d- 
The Supreme Court can judicially know only what appears of record. 

5. Constitutional Law § 34d: Criminal Law § 4- 

While in a capital case, accused is entitled to have counsel present a t  
every stage of the proceeding, it is the duty of counsel to observe what 
transpires during the regular sittings of the court and to arrange for his 
notification should the occasion arise. 

6. Criminal Law 8 l b  
The presumption of regularity prevails in the absence of a showing to 

the contrary, and where matter complained of does not appear of record, 
appellant has failed to make irregularity manifest. 

7. Criminal Law 8 53m- 
Cpon request from the jury, the court gave additional instructions, 

presumably a t  regular session of court. H e l d :  Counsel is charged with 
notice of matters transpiring during regular session of court, and there- 
fore even if counsel for defendant mere absent when the additional in- 
structions were given, such absence would not perforce result in a new 
trial. 

8. Same- 
Objection to the giving of additional instructions in the absence of 

counsel should be raised in the trial court and a finding and ruling made 
thereon as the basis for an exceptive assignment of error. 

APPEAL by defendant from Bone, J., November-December, 1948, of 
NASH. 

Criminal prosecution on indictment charging the defendant with the 
murder of his wife, Eva  Batts Cockrell. 

The  record discloses that  on the afternoon of 2 November, 1948, Berry 
Joyner and his son Arthur were getting up hay and loading it on a truck 
in a field about 200 yards from the house in which the defendant lived 
with his wife and children. Arthur Joyner was throwing the hay up on 
the truck with a pitchfork and his father was on the truck packing i t  
down. The defendant was a share-crop tenant on the farm of Berry 
Joyner and had been arrested three times during the year, once in May 
a t  the instance of the landlord, and twice in September on warrants 
sworn out by his wife. The defendant suspected his landlord with incit- 
ing his wife to swear out the warrants and the two with conniving to keep 
him in jail. H e  says that  his wife confessed to him on 2 November, 
1948, that Berry Joyner had over-persuaded her to yield to his embraces 
and that  he asked her to go with him into the field and make the same 
confession in the presence of her alleged paramour. As they approached 
the Joyners, the defendant had a shotgun in his right hand and was 
bolding his wife's left arm or left hand. Some words passed between 
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the defendant and Berry Joyner, whereupon Arthur Joyner joined in the 
conversation and told his father to run or get out of the way, which he 
did. The only persons then on the scene were Arthur Joyner, who had 
a pitchfork, the defendant, who had a gun, and the defendant's wife, 
who was unarmed. The defendant lifted his gun to his shoulder and 
fired. His wife was shot in the head and she was Idled instantly. 

Later that afternoon the defendant told Everefte Morgan just before 
the officers arrived, that he had "played hell." He  said, "I went down 
there to kill them all, but I killed my wife instead; I especially wanted 
to kill Berry Joyner, but the G . . . d . . s.0.b. is too sorry to die." 

The defendant told Deputy Sheriff Ollie Laughter, when taken into 
custody, that he had "done exactly what he wanted to do." Continuing 
he said : "I caught them again this morning. . . . I have killed her and 
I want the court to do what they think is right, give me 35 years. . . . 
You ought to get Berry Joyner for speeding. . . . He is the damdest 
runningest old man I've seen." 

G. W. Bone testified that on the following morning, while in the hos- 
pital, "the defendant said he killed the one he wrrnted to kill, his wife; 
I asked him why didn't he kill Mr. Joyner, and he said he was too sorry 
to die." 

The defendant testified that when he and his wifa approached the truck 
Berry Joyner "commenced to look at us just like a turkey, and, well, if 
he had had wings I believe he would have flew, and when we got up there 
I says, 'All right, Mr. Joyner, .you go and take out a warrant for my 
wife, she has told on you this time,' and he says, 'Get him, Arthur, get 
him.' " 

The defendant further testified that Arthur Joyner started at  him with 
a pitchfork, and as he raised his gun to defend himself, his assailant 
pulled the defendant's wife between them and she was shot in the head as 
he was attempting to ward off the pitchfork thrust; that he never intended 
to kill his wife; that he could have done that at  the house without going 
out to the truck. H e  denied the testimony of the several witnesses as to 
what he had said to them about the shooting, contending that if he did 
make such statements he was not in condition to appreciate or know what 
he was saying. The defendant was under the influence of an intoxicant 
at the time of the shooting. 

Verdict: Guilty of murder in the first degree as charged in the bill 
of indictment. 

Judgment : Death by asphyxiation. 
The prisoner appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the  State. 

Leon T .  Vaughan for defendant. 
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STACY, C. J. The State's evidence was quite sufficient to make out a 
case of murder i n  the first degree. The defendant's evidence, on the 
other hand, supported his version of the matter. The jury has returned 
a capital verdict and rejected the defendant's plea of self-defense in a 
trial free from reversible error. We can do none other than uphold the 
judgment. 

Berry Joyner was called as a witness for the prosecution. H e  was 
asked on cross-examination "if he had not been accused of breaking up 
three homes before this time?" Objection sustained; exception. While 
the ruling on this objection might well have been otherwise, i t  does not 
appear that  i t  had any appreciable effect on the verdict or that  baneful 
consequences resulted therefrom. T o  work a new trial the appellant 
must show that  he was prejudiced by the court's action. E r ro r  alone, or 
inconsequential error, will not suffice. S .  v. C'reech, 229 N.C. 662; 8. v. 
Gibson, 229 N.C. 497. 

Sometime after the jury had retired to consider the case, they returned 
to ask the Judge to  state again the precise meaning of premeditation. 
This was done with exactitude and aptly applied to the facts of the case. 
The  defendant now complains that  this further charge was given in  the 
absence of his attorney. The record fails to  show that  the requested 
instruction was given in the absence of counsel for  the defendant. We 
can know judicially only what appears on the record. Ericson v. En'cson, 
226 N.C. 474, 38 S.E. 2d 517. Hence, no  irregularity in this respect has 
been made manifest. 

True i t  is, that  in a capital case the accused is entitled to have his 
counsel present a t  every stage of the proceeding, and this right is usually 
observed. Conversely, however, i t  is the duty  of counsel, pending the 
consideration of the case, to observe what transpires during the regular 
sittings of the court, and to arrange for his notification should occasion 
arise. The presumption of regularity prevails in the absence of a con- 
t rary  showing. 8. 1%. Harris, 204 N.C. 422, 168 S.E. 498. Presumably, 
the instruction was given a t  a regular session of the court. 9. v. Stanley, 
227 N.C. 650, 44 S.E. 2d 196. Thus, the absence of counsel when the 
instruction was given, even if established, would not perforce result in a 
new trial. 8. v. Denfon, 154 K.C. 641, 70 S.E. 839. See R u m s  z'. Laun- 
dry, 204 N.C. 145, 167 S.E. 573, and cases there cited. As basis for  an 
exceptive assignment of error, the point should have been raised in the 
trial court and a finding and ruling made thereon. 

On the record as presented, the verdict and judgment will be upheld. 
N o  error. 
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BROOKS HENSLEY, BY HIS NEXT FRIEND, W. 13. HENSLEY, v. E. L. 
BRIGGS. 

(Filed 9 March, 1949.) 

1. Automobiles 88 15, 20a- 
Negligence on the part of the rider ordinarily will not be imputed to a 

guest passenger on the bicycle who has no contrlsl over its movement. 

2. Automobiles 8 2- 
In this action to recover for injuries to a boy riding on a bicycle with 

the owner, plaintiff's evidence tended to show that the bicycle was being 
ridden on his left shoulder of the highway and that an automobile oper- 
ated by defendant, traveling in the opposite direction, was suddenly driven 
off the hard surface on its right, and hit the bicycle. Plaintiff alleged 
that defendant saw or by the exercise of reasonable care could hare seen 
the boys on the bicycle and could have avoided the collision by the exer- 
cise of reasonable care. Held:  The granting of defendant's motion of 
nonsuit was error. 

3. Negligence 10- 

A guest passenger not amenable to the charge of contributory negli- 
gence is not under necessity of invoking the principle of last clear chance. 

APPEAL by plaintiff from Moore, J., 3iovc:mber Term, 1948, of 
YANCEY. Reversed. 

Sui t  to recover damages for personal injury .pesulting from collision 
between automobile driven by defendant and a bicycle on which plaintiff 
was riding. 

The evidence offered by plaintiff tended to show that  the collision 
occurred on a street in the Town of Burnsville 1.4 October, 1947, about 
S:30 a.m. The defendant was driving his automobile south and the 
bicycle on which plaintiff was riding a t  the invitation of Eugene Banks 
was going north. Banks was pedaling and guiding the bicycle which he 
owned, and plaintiff had no control over its operai ion or direction. Plain- 
tiff and Banks were each 1 4  years of age and on the way to school. The 
paved surface of the road was 16  feet wide, with firm shoulders on each 
side 4 feet wide. I n  order to avoid an automobile driven by J. R. Pate, 
which passed going in the same direction, Banks had turned his bicycle 
to the left, and was on the west shoulder 31/!  feet from the parement 
and within half a foot of the ditch when the defendant coming from the 
opposite direction suddenly drove his automobile off the parement and 
struck the bicycle, breaking plaintiff's leg. At  ];he time defendant was 
looking back over his shoulder. There was no other car there a t  the time. 
Pate's automobile had already passed. 

Highway Patrolman Miller described the scene as he saw i t  immedi- 
ately after the collision as follows : "The Buick (defendant's automo- 
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bile) was located 126 feet south of the nearest bridge. The road curved 
slightly to the right where the automobile was. I t  was parked 20 or 25 
feet in the curve. From the bridge going in the direction the automobile 
was traveling the highway is straight for approximately 75 feet and then 
it's a right-hand curve, not too sharp. Approaching the curve traveling 
south in an automobile visibility is clear and unobstructed 85 feet from 
the bridge. Beyond the curve and south of the curve the road is slightly 
upgrade and straight for 400 feet to the place where the highway crests 
. . . on the road back of the Buick automobile were skid-marks approxi- 
mately 70 or 75 feet in length on the pavement . . . the right front wheel 
was about 5 feet off the pavement on the right side." 

The court permitted this witness, on cross-examination, to testify, over 
plaintiff's objection, that  defendant (who had not gone on the stand) told 
him another vehicle traveling north "crowded him and he left the road." 
However, plaintiff's evidence tended to show that  the bicycle was 25 feet 
north of the crest when Pate's car passed i t  going north, and that  Pate  
testified he met and passed defendant's automobile a t  the bridge. 

At  the conclusion of plaintiff's evidence, defendant's motion for judg- 
ment of nonsuit was allowed, and plaintiff appealed. 

Ti'. E. dnglin for plaintif, appellant. 
Smathers & Xeekins for defendant, appellee. 

DEVIN, J. Without undertaking to  discuss in detail the evidence here- 
inbefore summarized, or to express opinion as to its weight, we think the 
 lai in tiff's evidence, considered in the light most favorable for  him, was 
sufficient to  carry the case to the jury, and that the judgment of nonsuit 
was improvidently entered. 

According to plaintiff's view he was a t  the time of his in jury  a guest 
passenger on Banks' bicycle, without power to control its movement, and 
hence negligence on Banks' part, if any, would not be imputable to him, 
and he would not be barred of recovery for defendant's negligence unless 
the negligence of Banks were the sole and only proximate cause of the 
injury. Mason 2%. Johnston, 215 X.C. 95, 1 S.E. 2d, 379; Gaffney v. 
Phelps, 207 X.C. 553, 178 S.E. 231; Sewman v. Coach Po., 205 N.C. 
26, 169 S.E. 808; Gaines 7?. Campbell, 166 S.E. (Va.) 704; Johnson v. 
Shattuck, 125 Corm. 60;  172 A.L.R. 736. Defendant suggests that 
plaintiff's case is bottonird on the principle of last clear chance, and that  
he has not pleaded it. Bailey v. R. R., 223 X.C. 244, 25 S.E. 2d 833; 
Redrnon v. R. R., 195 N.C. 764,143 S.E. 829; Hudson v. R. R., 190 N.C. 
116, 129 S.E. 146. But we note it is alleged in the complaint that  defend- 
ant  saw or by the exercise of reasonable care could have seen the boys 
on the bicycle and could have by the exercise of reasonable care avoided 
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the collision, and that  defendant neglected and fail.ed to take any precau- 
tion whatever to avoid the collision. Furthermo:re, according to plain- 
tiff's evidence, if he was being transported as a guest passenger and not 
amenable to  the charge of contributory negligence, he would not be under 
necessity of invoking the principle of last clear chance. However, these 
are matters which, if they arise on another hearing, will be more accu- 
rately presented and determined when all the evidence has been heard. 

Judgment of nonsuit is 
Reversed. 

CANSADA BAILEY ET AL. V. STATE HIGHWAY & PUBLIC WORKS 
COMMISSION. 

(Filed 9 March, 1949.) 

Eminent Domain !j!j Slc, 21 Ma: Husband and Wile !j 6: Reformation of 
Instruments 8 13- 

A t  the time respondent entered upon the land, registered title thereto 
was in the name of husband and wife. The husband executed a release 
for all damages by reason of the taking of a right of way by respondent. 
The release and right of way agreement was not registered. Thereafter 
the deed to the husband and wife wns reformed by judgment striking out 
the name of the husband and declaring the wife the sole owner of the 
land. Held:  The sole interest of the husband in the land originally and 
at the time of signing the release was that of tenant by the curtesy initiate, 
and the release signed by him does not bar the wife's action for compen- 
sation. 

APPEAL by petitioners from Moorcl, J., Special November-December 
Term, 1948, of YANCEY. 

Special proceeding under G.S. 136-19 and G.S. 40-12 to recover com- 
pensation for right of way taken by respondent over lands of feme peti- 
tioner in the construction of Highway No. 197 in Yancey County. 

On petition and answer duly filed, appraisers were appointed to esti- 
mate the damages sustained by the petitioner by reason of the construc- 
tion of the highway in  question, and they assessed the damages a t  $4,200, 
less special benefits of $1,000. 

Pr ior  to entering upon the land, the respondent had obtained from 
D. C. Bailey, husband of the petitioner, a relea83e for "all claims for 
damage by reason of the right of way for the said project across the lands 
of the undersigned." This release was pleaded by the respondent i n  bar 
of petitioner's right to recover herein. D. C. Bailey was made a nominal 
petitioner because C.S. 454, which authorizes a married woman to sue in 
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her own name, seems not to.have been brought forward in the General 
Statutes. 

The appraisers filed their report on 20 April, 1948. Ten days there- 
after, the respondent filed exceptions to the report and contended, first, 
that the cause was improvidently instituted before the Clerk who was 
without jurisdiction in the premises, and, second, that the damages 
awarded were grossly excessive and not justified by the facts. 

After due notice for hearing and determination of exceptions to the 
report of the appraisers the Clerk overruled the exceptions and awarded 
judgment for the petitioner in the sum of $3,200. 

From this judgment and award, the respondent appealed to the Supe- 
rior Court of Yancey County, where judgment was entered dismissing 
the proceeding. 

From this latter ruling, the petitioners appeal, assigning errors. 

J.  F r a n k  H u s k i n s  a n d  W .  E. A n g l i n  for petit ioners,  appellants.  
R. Brookes  Peters ,  Jr. ,  and  F o u t s  & W a t s o n  for respondent ,  appellee. 

STACY, C. J. When the case was called for hearing in the Superior 
Court, a jury trial was waived, and the "matters and things involved in 
the proceeding" were, by consent, submitted to the court for hearing and 
determination. 

I t  was made to appear that on 31 January, 1920, the property was con- 
veyed to D. C. Bailey and wife, Cansada Bailey, by deed duly registered 
in Yancey County. This was the condition of the title on 14 May, 1941, 
when D. C. Bailey executed right-of-way agreement and release to the 
respondent which is pleaded in bar of petitioners' right to recover herein, 
and on 28 May, 1947, when the respondent entered upon the premises and 
appropriated a right-of-way across the land in question. The right-of- 
way agreement and release has not been registered. 

Thereafter, on 14  November, 1947, the f eme  petitioner instituted an 
action against her husband to reform the deed of 31 January, 1920, and 
to have herself declared the sole owner of the land therein conveyed, it 

.being alleged that the entire consideration came from her separate estate 
and that the name of her husband was inserted in the deed through mis- 
take and inadvertence of the draftsman. There was a verdict for the 
petitioner, establishing the facts as alleged, and judgment was entered 
thereon at the January Term, 1948, Yancey Superior Court, reforming 
the deed in accordance with the prayer of the complaint. 

Xotwithstanding the judgment of reformation, i t  was ruled herein 
that at the time of the release signed bp D. C. Bailey, the lands were held 
by him and the f eme  petitioner as husband and wife by the entirety, and 
that his release constituted a bar to the present proceeding. Dorsey v. 
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Kirkland, 177 N.C. 520, 99 S.E. 407. This holding overlooks the verdict 
and judgment in the reformation suit in which it was found that  the name 
of D. C. Bailey mas inserted i n  the  deed by mistake and inadvertence. 
Sills v. Ford, 171 N.C. 733, 88 S.E. 636. Hence, his only interest i n  
the land originally and a t  the time of signing the release was that  of 
tenant by the curtesy initiate. 

I t  follows that  there was error in dismissing the proceeding. 
E r ro r  and remanded. 

EDWIN GILL, COMMISSIONER, V. BANK O F  FRENCH BROAD. 

(Filed 9 March, 1949.) 
Taxation Q 34 36 - 

Where the Commissioner of Revenue has garnisheed a bank deposit for 
taxes due by the depositor, and the garnishee bank, in refusing to comply 
with the order, asserts no defense or setoff against the taxpayer, the bank, 
in the Commissioner's action to compel compliar~ce, will be held liable 
also for the costs. G.S. 108-242, subsec. 2 ( 3 ) .  

APPEAL by defendant from Clement, J., September Term, 1948, of 
MADISON. 

Civil action to recover deposit under garnishment for taxes, together 
with interest thereon for failure to pay same over to the Commissioner 
of Revenue. 

On 26 March, 1946, the plaintiff served notice of garnishment, and 
attached deposit in the Bank of French Broad belonging to L. L. McLean, 
Eor delinquent Schedule "B" taxes amounting to $18,127.50 for period 
from 6-1-42 to 4-12-45-Sec. 115 : Horse and Mule Audit. 

Within ten days thereafter, the Bank of French Broad filed with the 
Commissioner of Revenue a "Report, Answer and :Defense," asserting no 
defense or setoff against the debt reprwented by the deposit, and under- 
took to  defend on behalf of the depositor, as against the State's claim for 
taxes, by asserting the invalidity of the procedure adopted and unconsti- 
tutionality of the statute under which the horse and mule tax was levied. 

This "Report, Answer and Defense," together with the plaintiff's 
objections thereto, was docketed in the Superior Court of Xadison County 
and was later dismissed for want of jurisdiction, appeal dismissed a t  the 
Spring Term, 1947, reported in 227 N.C. 201, 41 S.E. 2d 514. 

Thereafter, on 21 April, 1948, the Commissioner of Revenue instituted 
this action to compel compliance with the terms of the statute. The 
defendant bank filed a '(Report, Answer and Defer~se" in  which it again 
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reiterated and adopted its original position in respect of the matter, and 
further set out that  i n  March, 1946, L. L. McLean had on deposit in said 
bank the sum of $2,718.18; that  a check for $2,700 had been drawn 
against this deposit and was now held by Arthur Cureton. These further 
facts were supported by "Report, Answer, Defense and Set-off" filed 
herein by L. L. McLean and "Written Claim" filed by Arthur Cureton 
respectively. 

From judgment on the pleadings in favor of the plaintiff, the defendant 
appeals, assigning errors. 

Attorney-General  M c M u l l a n  and Assis tant  Attorneys-General Abbo t t  
and  T u c k e r  for plaint i f f ,  appellee. 

D o n  C. Y o u n g  for de fendan t ,  appel lant .  

STACY, C. J. The garnishee bank, defendant herein, alleges no defense 
or setoff against the taxpayer. The  amount of the deposit, subject to the 
taxpayer's demand, was less than the tax asserted. Hence, under the 
statute, the constitutionality of which was upheld in Nesb i t t  v. Gill, 227 
N.C. 174, 41 S.E. 2d 646, affirmed 332 U.S. 749, 92 L. Ed.  13, it was the 
defendant's duty to remit the deposit to the Commissioner of Revenue 
before whom all interested parties are permitted to  assert their rights 
with full assurance of protection, including those of the garnishee. G.S. 
105-242, subsection 2 (3).  

I t  follows, therefore, that  by meddling with strife belonging not to i t  
(Prov. 26:17), the garnishee has rendered itself liable for the costs of 
the action. 

The judgment will be upheld. 
Affirmed. 

MRS. HELEN CHESSER v. MRS. SCE C. NcCBLL. 

(Filed 9 March, 1949.) 

1. Automobiles 88 Sj, 18h (2), 18h (3)- 

Plaintiff's evidence tended to show that she was driving on a trip with 
defendant in defendant's car, that upon the car skidding to a hardly per- 
ceptible degree, defendant became excited and grabbed the wheel, pulling 
the car to the right and causing it to crash into a tree. Held:  Plain- 
tiff's evidence does not disclose such an emergency as to relieve defend- 
ant's action altogether of the imputation of negligence, and the issues of 
negligence and contributory negligence should have been submitted to the 
jury, and nonsuit was error. 
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2. Trial 9 !ZZ+ 
On motion to nonsuit, defendant's evidence which tends to discredit 

plaintiff's case is not to be considered. 

APPEAL by plaintiff from Nettles, J., December Term, 1948, of BUN- 
COMBE. Reversed. 

This was a suit for  damages for a personal injur,y alleged to have been 
due to the negligent action of the defendant. 

I t  appeared from plaintiff's testimony that  on the occasion alleged 
plaintiff and defendant were proceeding in defendant's automobile from 
Winston-Salern to Beheville. I t  had been raining and a light rain was 
falling. Near Hickory the defendant, who had theretofore been driving, 
became tired and asked plaintiff to drive. While plaintiff was driving, 
a t  the rate of about 25 miles per hour, on the right side of the highway, 
according to her testimony, ('there was a slight skid, hardly noticeable, 
and she (defendant) reached over and grabbed the wheel, pulling the car 
to the right, and we crashed into the tree. Both rny hands were on the 
steering wheel. I can't say how fa r  the car went before it hit  the tree 
but a very little distance off the highway. . . . For  some reason Mrs. 
McCall became excited and reached over and grabbed the wheel and took 
control of i t  away from me." Plaintiff sustained injury in consequence. 

The defendant offered evidence tending to show both plaintiff and 
defendant were observed after the accident to be under the influence of 
intoxicating liquor, and that  plaintiff had not a t  first claimed defendant 
caught hold of the steering wheel. The defendant herself did not testify. 
On the other hand, the plaintiff testified in rebuttal: "I had not had any 
alcoholic beverages to drink on the day in question. Mrs. McCall had 
drunk a couple-of beers." She denied making any statement which 
differed from her testimony a t  the trial. 

At  the close of all the evidence, the defendant's renewed motion for 
judgment of nonsuit was allowed, and plaintiff appealed. 

James 8. Howdl and Oscar Stanton for plaintif, appellant. 
Williams & Will iam for defendant, appellee. 

DEVIN, J. The appeal from the judgment of involuntary nonsuit pre- 
sents the question whether the plaintiff's evidence considered in the light 
inost favorable for her was sufficient to carry the case to the jury. 

We think i t  was, and that  the judgment of nonsuit was improvidently 
entered. This view is supported by the decision in Jernigan v. Jernigan, 
207 N.C. 851, 175 S.E. 713, where on similar facts nonsuit was reversed. 
The credibility of the testimony was for the jury. Barlow v. Bus Lines, 
229 N.C. 382, 49 S.E. 2d 793. The plaintiff's evidence does not disclose 
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such an emergency as would relieve the defendant's action altogether of 
the imputation of negligence. S p a r k s  v. Willis, 228 N.C. 25, 44 S.E. 2d 
343; H o k e  v. Greyhound Corp., 227 N.C. 412, 42 S.E. 2d 593. Nor  
under her testimony may the plaintiff's action be dismissed on the ground 
of contributory negligence. Lincoln v. R. R., 207 N.C. 787, 178 S.E. 
601. Bogen v. Bogen,  220 N.C. 648, 18 S.E. 2d 162, is inapplicable here. 
While defendant's evidence tended to discredit plaintiff's case, on motion 
for nonsuit this evidence is not to  be taken into consideration unless 
favorable to the plaintiff "except, when not i n  conflict with plaintiff's 
evidence, i t  may be used to explain or make clear that  which has been 
offered by the plaintiff." Harrison I,. R. R., 194 N.C. 656, 140 S.E. 598; 
Gregory v. Ins. Co., 223 N.C. 124, 25 S.E. 2d 398. 

The judgment of nonsuit is 
Reversed. 

CLYDE MARLER V. PEARLMAN'S RAILROAD SBLVAGE COMPANY. 

(Filed 9 March, 1949.) 

Negligence 5 3: Sales 17- 

Plaintiff's evidence tended to show that defendant gave plaintiff's 
mother a can of a nationally advertised brand of glue to mend a table 
that his mother had bought from him, that when plaintiff undertook to 
open the can, there was a violent explosion when the contents of the can 
came in contact with the air, and the lid of the container flew up and hit 
him in the eye causing serious injury. Held:  Judgment of nonsuit was 
properly entered. 

APPEAL by plaintiff from Clement, J., at  September Term, 1948, of 
MADISON. 

This is an  action to recover for personal injuries alleged to have been 
sustained by the plaintiff. The plaintiff alleges (1) negligence, and (2 )  
breach of an  implied warranty. 

The plaintiff's mother had gone to the defendant's place of business 
the day before the alleged accident, and complained about the corner of 
a table having come apart, the table having been bought from the defend- 
ant  some two years before. Mr. Pearlman, owner of the defendant 
Salvage Company, offered to repair the table if she would have it sent 
to his place of business. She informed him she had no way of bringing 
the table to his place of business. H e  then told her he would give her a 
can of glue and she could fix it. She expressed some doubt as to her 
ability to fix the table and he asked her if she had a son and she said she 
did. She accepted the can of glue which was a nationally advertised 
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product. The plaintiff testified that  on the following day when he under- 
took to open the can of glue to fix the dining room table, when the contents 
of the can came into contact with the air, there was a violent explosion 
and the lid to  the container flew u p  and hit him in the eye, causing serious 
and permanent injury to his left eye. 

A t  the close of plaifltiff's evidence the defendant moved for judgment 
as of nonsuit. The motion was granted and the plaintiff appealed to the 
Supreme Court. 

J. M. Bailey, Jr., for plaintif. 
Wdliams & Williams for defendant. 

PER CURIAM. A careful consideration of the plaintiff's evidence, when 
considered in the light most favorable to him, leiids us to the conclusion 
that  i t  is not sufficient to carry this case to the jury. Hence, the judg- 
ment of the court below will be upheld. 

Affirmed. 

DEWARD C. THOMAS V. TE-IURSTOS MOTOR LINES, INC., LTNWOOD C. 
DORMAN, AND JOSEPH WINSTEAD WATSON; 

and 
THURSTON MOTOR LINES, INC., v. JOSEPH 'WINSTEAD WATSON. 

(Filed 23 March, 1949.) 

1. Negligence 8 IQb (1)-  

Nonsuit on the issue of negligence is proper only when the evidence is 
free from material conflict and the only inference which reasonably can 
be drawn therefrom is either that there was no negligence on the part of 
defendant, or that his negligence was not the proximate cause of the 
injury. 

2. Automobiles @ Qa, 18h (3)- 
The operation of a tractor-trailel. on the highways a t  night without the 

rear and clearance lights burning as required by statute is negligence 
per se, G.S. 20-129, and evidence that the car in which plaintiff was riding 
as a guest, struck defendant's trailer which was standing across the high- 
way in the car's lane of traffic, anti that the trailer did not have burning 
the lights required by the statute, is sufficient to overrule defendant's 
motion to nonsuit and motion for a directed verdict in its favor on the 
issue of negligence, since the question of proximate cause under the evi- 
dence is for the jury. 

3. Automobiles 8 Qb- 
A tractor-trailer standing on the paved portion of a highway a t  night- 

time is required to have the rear and clearance lights burning, G.S. 20-129, 
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regardless of whether or not the vehicle is disabled within the meaning of 
G.S. 20-101 (c) . 

4. Automobiles 5s 13, 1Sh (2)- 

Evidence that  the driver of a tractor-trailer traveling north on a dark 
and stormy night had stopped a t  a filling station on the west side of the 
highway, and a t  the time of starting his vehicle back across the highkvay 
to resume his journey, the driver saw the lights of a car approaching from 
the opposite direction, but nevertheless drove his vehicle into the path of 
the approaching car, is held sufficient evidence of negligence to overrule 
defendant's motion to nonsuit and motion for a directed verdict in his 
favor on the issue of negligence. 

5. Automobiles §§ 8d, 18h (2)- 

Evidence that  the engine and other parts of the tractor-trailer, under the 
exclusive control of its driver, were in perfect mechanical condition, and 
that  the engine unaccountably stopped as  the vehicle was being driven 
onto the highway out of a filling station, while not requiring the conclu- 
sion that the stopping of the engine resulted from want of due care on the 
part of the driver in its operation, is sufficient to permit a n  inference by 
the jury to that  effect, since an engine does not stall in such circumstance 
unless there is some defect in its mechanical condition or negligence in 
its operation. 

6. Automobiles §§ Sd, 8j, 18h (2)- 

Where there is evidence that  a tractor-trailer was stalled a t  nighttime 
with the trailer standing diagonally across the highx~ay and that the 
trailer did not have its rear and clearance lights buruing, although they 
were in good mechanical condition, and that the driver, upon seeing the 
headlights of a car approaching from the opposite direction, consumed the 
whole time before the collision in attempting to restart the vehicle, i s  held 
sufficient to permit a n  inference by the jury that the driver was guilts of 
want of due care under the circumstances in failing to turn on the trailer's 
rear and clearance lights. 

7. Automobiles § 2 O b -  
Negligence on the part of the driver will not be imputed to a guest riding 

in the automobile when the guest has no interest in the ra r  and no control 
over the driver. 

8. Automobiles § 8d- 

Decisions to the effect that  a driver is guilty of contribntory negligence 
if he drives upon the highway in the dark a t  such speed that the vehicle 
cannot be stopped within the distance that he can see an object ahead of 
him on the highway do not purport to state a rule of thumb. but merely 
a p p l ~  the principle that  a driver in such instance will he held to the con- 
duct of a reasonably prudent person under the circun~stances as  they 
appear to him, and each case must be determined upon its particular facts. 

9. Trial 5 2%- 
On motion to nonsuit, the evidence favorable to plaintiff will he taken 

as  true and all conflict resolved in his favor. 
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10. Automobiles 9s 8d, 18h (3)-Evidence held iiisufRcient to establish 
contributory negligence as matter of law on the part of driver hitting 
unlighted vehicle on highway. 

Evidence tending to show that a tractor was standing on its right of 
the highway with its headlights shining down its lane of travel but that 
its attached trailer was standing cross-waqs the hi1:hway without rear and 
clearance lights burning, that the driver of a car approaching from the 
opposite direction had his headlights tilted down in order to better his 
vision and to avoid blinding motorists traveling irk the opposite direction, 
that he did not see the unlighted trailer in time to avoid the collision be- 
cause the night was dark, with rain arid sleet falling, and because the trailer 
was spattered with mud, covered with sleet and blended with the sur- 
rounding darkness, and because of the three or four feet of space between 
the surface of the road and the bottom of the trailer, ie held sufficient to 
warrant the jury in finding that the driver of the ccir acted as a reasonably 
prudent person would have acted under the circuinstances, and therefore 
justified denial of motion to nonsuit on the ground of contributory negli- 
gence upon his counterclaim against the driver and owner of the tractor, 
and the refusal of the court to instruct the jury that he would be liable 
for contribution in the action by a guest in his car against both drivers 
and the owner of the truck. 

BARNHILL, J., dissents in part. 

APPEAL by Thurston Motor Lines and Lynwood C. Dorman from 
Bone, J., and a jury, a t  October Term, 1948, of NASH. 

F o r  ease of narration, the plaintiff, Deward C. Thomas, and the de- 
fendants, Joseph Winstead Watson and Lynwood (2. Dorman, are herein 
called by their respective surnames. 

These two actions arose out of a collision between the southbound 
Plymouth coupe of Watson and the northbound tractor-trailer combina- 
tion of the Thurston Motor Lines, a domestic corporation. Watson drove 
the Plymouth, and Thomas, his gratuitous guest, rode beside him on the 
right side of the seat. Dorman, a chauffeur regularly employed by 
Thurston Motor Lines, was operating the tractor and trailer on a mission 
for  his employer. The  Plymouth and the trailer sustained substantial 
damage, and Thomas and Watson suffered serious personal injuries. 

I n  the first case, Thomas, as plaintiff, sued Thurston Motor Lines 
and Dorman, as defendants, for personal injuries. Thurston Motor Lines 
and Dorman denied liability to Thomas, alleging that  his injuries resulted 
solely from the negligent conduct of Watson. Moreover, they procured 
an  order of court making Watson a party defendant, and prayed for con- 
tribution from him as joint tort-feasor in the event of any recovery by 
Thomas against them. Watson denied liability for contribution, and 
counterclaimed against Thurston Motor Lines and Dorman for injury 
to his person and damage to his automobile, and they pleade'd contribu- 
tory negligence on his part  as a bar to his coun te~da im.  I n  the second 
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action, Thurston Motor Lines, as plaintiff, sued Watson, as defendant, for 
damage to its trailer, and Watson renewed his counterclaim against 
~ h u r i t o n  Motor Lines, which reiterated its plea of contributory negli- 
gence against him. 

B y  the implied consent of the parties, the court consolidated the actions 
for trial and judgment. All of the parties presented testimony, which 
was received without objection. 

There was practically no disagreement in the evidence of the several 
parties relating to the matters set out in the next three paragraphs. 

The collision occurred about 3 :45 o'clock in the morning of 8 March, 
1947, upon United States Highway No. 301 within the municipal limits 
of Rocky Mount, North Carolina. The road ran north and south, and 
was relatively level and straight. I t  was paved to a width of 22 feet, and 
a center line divided i t  into northbound and southbound traffic lanes. 
The  night was cold, dark, and stormy. A heavy mixture of rain and 
sleet was descending, limiting the vision of motorists and rendering the 
surface of the roadway somewhat icy. 

The over-all length of the tractor-trailer combination was approxi- 
mately 45 feet. The tractor, which contained the motor and the driver's 
cab, had single wheels in front and dual wheels in the rear. The trailer 
had dual wheels in the rear but no wheels a t  the front, and was connected 
with the tractor by a coupling device in the center of the rear of the 
tractor upon which the front of the trailer rested. The coupler was so 
fashioned that  the tractor could be turned "at right angles or more" to 
the trailer. The trailer resembled a "boxcar," being 8 feet wide, about 
12  feet high, and 32 feet long. I t s  bottom was "3 or 4 feet" above the 
ground. The trailer itself weighed 7,500 pounds, and was being used to 
transport 15,000 pounds of cotton goods. The tractor-trailer combina- 
tion was equipped with the head, rear, and clearance lamps required by 
G.S. 20-129. Furthermore, the left side of the trailer bore two reflectors. 
The  trailer was dark in color, covered with sleet, and much spattered 
with mud. 

The collision occurred a few feet north of the T a r  Heel Service Sta- 
tion, which was located on the west side of the highway and which was 
open for business a t  the time. Witnesses estimated the distance between 
the station and the T a r  River bridge to the south a t  anywhere from 165 
to 230 yards. The tractor-trailer combination was actually stationary 
upon the highway a t  the precise instant of the collision, the tractor being 
headed north in the northbound traffic lane and the trailer being "jack- 
knifed" westward a t  such an angle as to block the entire southbound 
traffic lane and extend onto the dir t  shoulder to the west. The  only 
witness at'the trial professing any personal knowledge as to when, how 
or why the tractor-trailer combination came to a standstill on the paved 
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portion of the roadway was the defendant Dorman. The Plymouth coupe 
struck the left side of the stationary trailer while i t  was moving south 
along the southbound traffic lane a t  a speed of approximately 20 miles 
per hour. 

There was sharp conflict in the evidence of the parties with respect to 
what lights Dorman was displaying a t  the time named in the pleadings. 
Witnesses for Thomas and Watson testified, in su'bstance, that the only 
lights burning on the tractor-trailer combination were the headlights of 
the tractor, and that  they pointed to the north d o n g  the northbound 
traffic lane. Dorman testified, however, that the head, rear, and clear- 
ance lights on the tractor-trailer combination were fully displayed. 

Thomas and Watson presented evidence tending to show that right 
after the accident Dorman told police officers that the truck and trailer 
had been parked a t  the T a r  Heel Service Station and that the collision 
happened in this manner:  "Truck and trailer left service station on west 
side-of the road, pulled into highway headed north, and choked down, 
completely blocking highway with exception of three feet. Car traveling 
south ran into left rear of trailer, damaging both vehicles and injuring 
both occupants of car." 

Watson and Thomas were overtaken by the rain and sleet while 
en route from Roanoke R a ~ i d s  to their homes in  Rocky Mount. Watson 
testified, in substance, that he drove his Plymouth coupe in a southerly 
direction along the southbound traffic lane with the utmost caution on 
account of the state of the highway and weather; that  his car proceeded 
a t  a speed of about 20 miles per hour, and he could have stopped it a t  
any time within a space not exceeding 35 or 40 feet by applying his 
brakes, which were in excellent condition; that  he observed the head- 
lights of the Thurston Tractor before he crossed the T a r  Rirer  bridge, 
and noted that  they were projected northward along the northbound 
traffic lane;  that  such projection of the headlights combined with the 
darkness, rain, and sleet to prevent him from ascwtaining whether the 
tractor was moving or standing still; that as he approached the tractor 
its headlights "stayed the same without blinking or change," and he 
assumed under the circumstances that  i t  was a mo;or vehicle proceeding 
in  the opposite direction which he was meeting and about to pass; that 
he drove his Plymouth coupe with the headlight beams tilted downward 
so as to see better in the darkness, rain, and sleet, and so as not to project 
a glaring light to motorists in his f ront ;  that his headlights so arranged 
enabled him to see to the front clearly for 150 feet despite the inclement 
weather, except when meeting a motor vehicle proceeding in the opposite 
direction; that as he approached the tractor he could see up  to its head- 
lights perfectly, but could not see anything beyond such headlights except 
blackness, which he "took to be night"; that "there were no lights of any 
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kind" or anything else in the southbound traffic lane to indicate the 
presence of the unlighted trailer in his pathway when he approached 
and passed the tractor and crashed against the left side of the trailer; 
and that he did not recall passing the headlights of the tractor because 
when he hit the trailer he "had a slight concussion and it knocked every- 
thing completely blank." Thomas gave evidence in accord with that of 
Watson and stated expressly that he "did not know there was going to be 
an accident until just about 10 feet before" it happened. Moreover, J. B. 
Williford, a police officer called to the stand by Watson, testified that 
"there was no way for a southbound car to have run around" the tractor 
and trailer on either side. 

Thurston Motor Lines and Dorman presented evidence tending to show 
that both the motor in the tractor and the lighting system of the tractor- 
trailer combination were in perfect mechanical condition at the time 
in controversy. Dorman was the only eye-witness testifying in behalf 
of himself and his employer. He  denied that the tractor and trailer had 
been parked at the Tar Heel Service Station prior to the collision. He  
testified further that he drove the tractor and trailer combination to his 
left half of the highway with a view to going onto the service station 
premises; that he stopped temporarily on such half of the highway and 
ascertained that he could not ''get between the pumps and other vehicles 
that were sitting there"; that he thereupon put the tractor-trailer combi- 
nation into motion and undertook "to get back across the road" to the 
northbound traffic lane to resume his northward journey; that his motor 
unaccountably stopped causing the tractor-trailer combination to stall 
on the highway after the tractor had crossed the center line and headed 
north, but before the trailer had cleared the southbound traffic lane; that 
at  about the same time he became able to see the lights of the approaching 
Plymouth several hundred yards to the north; that the headlights of the 
tractor were pointing northward with the beams tilted downward, and 
he did not attempt to warn the operator of the Plymouth of his situation 
by blinking his headlights or otherwise because he deemed it wiser to try 
to start the tractor and pull the trailer onto the northbound traffic lane; 
and that in consequence he devoted all of his remaining efforts to an 
unsuccessful endeavor to start his motor until the Plymouth crashed into 
the left side of the stalled trailer. This statement was elicited from 
Dorman on his cross-examination: "I started back across the highway 
and saw the reflection of the lights. I first saw his actual headlights at 
the River Bridge. So at  the time that I was pulling out of the service 
station to continue my journey north I knew that a car was coming from 
the north." Dorman confessed to an inability to assign any reason what- 
ever for the stopping of the motor of the tractor. He  conceded, however, 
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that the icy state of the highway did not cause the motor to stop or the 
tractor-trailer combination to stall. 

The court submitted to the jury nine issues arising on the pleadings. 
These issues and the answers of the jury thereto were as follows: 

1. Was plaintiff Thomas injured by the negligence of the defendants 
Thurston Motor Lines and L. C. Dorman, as alleged in his complaint? 
Answer: Yes. 

2. What damage, if any, is the plaintiff Thomas entitled to recover 
of said Thurston Motor Lines and L. C. Dorman? Answer: $20,000.00. 

3. Were the injuries of the plaintiff Thomas cs~used by the joint and 
concurrent negligence of the defendants Watson, 'Thurston Motor Lines 
and Dorman, as alleged ? Answer : No. 

4. Was Joseph W. Watson injured and damaged by the negligence of 
the defendants Thurston Motor Lines and Dorman, as alleged? Answer: 
Yes. 

5. I f  so, did said Watson by his own negligence contribute to his inju- 
ries and damages, as alleged? Answer: No. 

6. What damages, if any, is said Watson entitled to recover of Thurs- 
ton Motor Lines and L. C. Dorman? Answer: $1,550.00. 

7. Was the truck of Thurston Motor Lines damaged by the negligence 
of Joseph W. Watson, as alleged ? Answer : No. 

8. I f  so, did Thurston Motor Lines through its negligence contribute to 
such damage ? Answer : .. . . . . . . . . . . .  

9. What damages, if any, is Thurston Motor Lines entitled to recover 
of Joseph W. Watson? Answer: . . . . . . . . . . . . .  

The court entered judgment for tho ma^ and Watson in conformity to 
the verdict, and Thurston Motor Lines a d  Dorman, appealed, assigning 
errors. 

Thorp & Thorp for Deward C. Thomas, appellee. 
Spruill & Spruill for Joseph Winstead Watson, appellee. 
Battle, Winslouj c6 Merrell, Lucas & Rand, and 2. Hardy Rose for 

Thurston Motor Lines and Lynzoood C. Dorman, appellants. 

ERVIN, J. The appellants earnestly insist that the trial court erred in 
denying their motions to dismiss the action of Thomas and the counter- 
claim of Watson upon compulsory nonsuits under G.S. 1-183. They 
assert the action of Thomas should have been nonsuited for want of 
evidence of actionable negligence on the part of Dorman in the manage- 
ment of the tractor-trailer combination. They say their motions to dis- 
miss the counterclaim of Watson ought to have been allowed either on the 
ground that there was no sufficient evidence of acxionable negligence on 
the part of Dorman, or on the ground that Watson was contributorily 
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negligent as a matter of law. Furthermore, appellants have reserved 
exceptions to the refusal of the court to grant  their prayers for instruc- 
tions to the effect that  there was no evidence of negligence on their part  
"in reference to the position of the truck on the highway a t  the time and 
place of the accident" and that  Watson was guilty of contributory negli- 
gence as a matter of law. 

We shall address ourselves initially to the inquiry of whether the court 
erred in refusing to nonsuit the action of Thomas. I n  passing upon this 
phase of the appeal, we must be guided by the accepted rule that  the 
question of the liability of a defendant in an action for negligence can be 
taken from the jury and determined by the court as a matter of law by an 
involuntary nonsuit only in case the evidence is free from material con- 
flict, and the only reasonable inference to be drawn therefrom is either 
that  there was no negligence on the part  of the defendant, or that  the 
negligence of the defendant was not the proximate cause of the plaintiff's 
injury. Tysinger v. Dairy Products, 225 N.C. 717, 36 S.E. 2d 246; 
Montgomery v. Blades, 222 N.C. 463, 23 S.E. 2d 844; Mitchell v. Mel t s ,  
220 N.C. 793, 18  S.E. 2d 406 ; Luftrel l  v. Mineral Go., 220 N.C. 782, 
18 S.E. 2d 412 ; Reeves v. Staley, 220 N.C. 573, 18 S.E. 2d 239 ; Murray 
1 1 .  R. R., 218 N.C. 392, 11 S.E. 2d 326; l 'smpleton v. Kelley, 215 N.C. 
577, 2 S.E. 2d 696; Ferguson 2%. Asheville, 213 N.C. 569, 197 S.E.  146;  
S m i t h  v .  S i n k ,  211 X.C. 725, 192 S.E. 108. 

Both Thomas and Watson presented testimony on the trial tending 
to show that  Dorman, who was admittedly acting within the scope of his 
authority as an  agent of Thurston Motor Lines, operated the tractor- 
trailer combination upon the public highway on a dark, rainy, and sleety 
night without displaying thereon burning rear and clearance lights as 
required by G.S. 20-129, which was enacted by the General Assembly to 
minimize the hazards incident to the movement of motor vehicles upon 
the public roads during the nighttime. I f  Dorman did this, he was guilty 
of negligence per se. Paqe v. McLamb, 215 N.C. 789, 3 S.E. 2d 275; 
Clarke v. Martin,  215 N.C. 405, 2 S.E. 2d 1 0 ;  Cook v. Horne, 198 N.C. 
739, 153 S.E. 315. This would be so irrespective of whether the tractor- 
trailer combination was disabled on the paved portion of the highway 
within the meaning of subsection c of G.S. 20-161 a t  the time of the 
collision. 

There was also testimony tending to show that  the tractor and trailer 
were parked on the   remises of the T a r  Heel Service Station on the west 
of the highway just before the collision; that  Dorman put the tractor into 
motion and attempted to pull the inert trailer and its cargo, weighing 
22,500 pounds in the aggregate, across the pathway of the oncoming 
Plymouth with a view to reaching the northbound traffic lane and resum- 
ing his northward journey; and that  Dorman did this notwithstanding 
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the fact that  he saw the Plymouth "coming from the north" a t  the very 
moment he drove the tractor-trailer combination "out of the service 
station.'' This testimony was ample to warrant  the conclusion that  
Dorman was negligent a t  the time gnd  place in controversy in that  he 
proceeded onto the highway and into the path of the approaching 
Plymouth coupe with the tractor and trailer when he knew, or by the 
exercise of reasonable care would have known that  he could not cross in 
front of the Plymouth in safety. Ingram v. Smoky  Xoun fa in  Stages, 
Inc., 225 N.C. 444, 35 S.E. 2d 337; Fowler v. Cndewood,  193 N.C. 402, 
137 S.E. 155 ; 5 Am. Jur., Automobiles, section 306. 

I t  has been noted that  the only witness a t  the trial claiming any per- 
sonal knowledge as to when, how or why the tractoy-trailer combination 
came to a standstill on the paved portion of the highway was the defend- 
ant  Dorman, who attributed the event solely to the unexplained stopping 
of the engine of the tractor. There was testimony on the trial indicating 
that  the tractor-trailer combination was under the e:rclusive management 
of' Dorman, the admitted agent of Thurston Motor Lines, when i t  stalled 
and obstructed the highway by reason of the unexplained stopping of 
the engine of the tractor;  that  such an engine does not stop in the ordi- 
nary  course of things when according to its mechanical construction it 
ought to remain in operation except by reason of some defect in the 
machine or negligence in its operation; and that  the engine and the 
other parts of this tractor-trailer combination were in perfect mechanical 
condition when the unexplained stopping of the engine took place. While 
they did not require any such conclusion, these circumstances were suffi- 
cient to permit an inference by the jury that  the stopping of the engine 
and the resultant stalling of the tractor-trailer combination arose from a 
want of due care on the par t  of Dorman in  the operation of the tractor. 
Boone v. Matheny, 224 N.C. 250, 29 S.E. 2d 687; Etheridge v. Etheridge, 
222 N.C. 616, 24 S.E. 2d 477; Howard v. Texas Co., 205 N.C. 20, 169 
S.E. 832; Springs 71. Doll, 197 N.C. 240, 148 S.E. 251; Ramsey v. 
Power Po., 195 N.C. 788, 143 S.E. 861; Ridge v. 12. R., 167 N.C. 510, 
8:3 S.E.  762, L.R.A. 1917E, 215; Isley v. Bridge Co., 141 N.C. 220, 53  
S.E. 841; Liberatore v. Town  o f  Framingham, 315 Mass. 538, 53 N.E. 
2tl 561; Glaser v. Schroeder, 269 Mass. 337, 168 N.E. 809; Doryk v. 
Perth Amboy Bottling Co., 104 N.J.L. 87, 139 A. 419; Blashfield's 
Cyclopedia of Automobile Law and Practice (Perm. Ed.) ,  6043; 45 C.J., 
Negligence, section 768 ; 38 Am. Jur. ,  Negligence, section 295. 

Furthermore. i t  cannot be said as a matter of law that  Dorman acted 
as an ordinarily prudent person would have acted under the same or 
similar circumstances after the tractor and trailer came to a standstill 
on the paved portion of the highway. There was testimony indicating 
that  the lighting system of the tractor-trailer combination was in perfect 
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mechanical condition, but that  the rear and clearance lights were not  
burning. The jury  might well have inferred that  due care under the 
existing circun~stances would have prompted Dorman to turn on the rear 
and clearance lights as a warning to  approaching motorists of the im- 
pending peril, and that  he failed to do so. Pender v. Trucking Co., 206 
N.C. 266, 173 S.E. 336. 

Whether Dorman was negligent in any of these respects, and whether 
such negligence constituted the proximate cause or one of the proximate 
causes of personal injury to Thomas were fact questions. Conley v. 
Peccrce-Young-Angel Co., 224 N.C. 211, 29 S.E. 2d 740; Quinn v. R. R., 
213 N.C. 48, 195 S.E.  85;  Y n f ~ s  v. C'hair Co., 211 N.C. 200, 189 S.E. 
500; Thurston v. R. R., 199 N.C. 496, 154 S.E. 836. This is true even 
with respect to the testimony indicating a failure on the par t  of Dorman 
to display burning rear and clearance lights conforming to G.S. 20-129. 
The trailer was "jack-knifed" across the highway a t  "almost a 45 degree 
angle" with its left side in thc pathway of the southbound Plymouth, 
and it cannot be asserted with dogmatism that  there was no causal rela- 
tion between the alleged unlighted rear and clearance lights and the 
collision. I t  follows that  the court properly submitted to the jury the 
question of whether Thomas suffered personal injury as the proximate 
consequence of negligence on the part of Dorman. Barrier v. Thomas 
and H o u ~ d  Co., 205 N.C. 425, 171 S.E. 626. This conclusion would 
not be altered if Watson had been guilty of concurrent negligence con- 
stituting one of the proximate causes of the in jury  sustained by Thomas. 
Such negligence on the part  of Watson would not be imputed to Thomas, 
an  invited guest having no interest in the Plymouth and no control over 
its driver. Sample v. Spencer, 222 N.C. 580, 24 S.E. 2d 241 ; Dillon v. 
Winsfon-Salem, 221 N.C. 512, 20 S.E. 2d 845 ; Harper v. R. R., 211 N.C. 
398,190 S.E. 750; Crafney 2.. Phelps, 207 N.C. 553,178 S.E. 231; Keller 
21. R. R., 205 N.C. 269, 171 S.E. 73. 

Wha t  has been said compels the adjudication that  the court did not 
err  in refusing to charge that  there was no evidence of negligence on the 
part  of Dorman and the Thurston Motor Lines "in reference to the posi- 
tion of the truck on the highway a t  the time and place of the accident," 
or in denying the motion to nonsuit the counterclaim of Watson upon the 
specific ground that  there was no sufficient evidence of actionable negli- 
gence on the par t  of Dorman. 

This brings us to a consideration of the question of whether the trial 
court ought to have nonsuited the counterclaim of Watson or directed a 
verdict thereon for appellants upon the ground that  Watson, who occu- 
pied the status of a plaintiff in respect to his counterclaim, was contribu- 
torily negligent as a matter of law. Sppellants invoke the long line of 
cases beginning with Weston v. R. R., 194 N.C. 210, 139 S.E. 237, and 
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ending with Bus Co. v. Products Co., 229 N.C. 352, 49 S.E. 2d 623, 
declaring either expressly or impliedly that "it is negligence as a matter 
of law to drive an automobile along a public highway in the dark at such 
a speed that it cannot be stopped within the distance that objects can be 
seen ahead of it." The appellants assert on the basis of these decisions 
that the testimony as a whole compels the single conclusion that Watson 
proximately contributed to his own misfortune by outrunning his head- 
lights. 

Few tasks in trial law are more troublesome than that of applying the 
rule suggested by the foregoing quotation to the facts in particular cases. 
The difficulty is much enhanced by a tendency of the bench and bar to 
regard it as a rule of thumb rather than as an effort to express in con- 
venient formula for ready application to a recurring factual situation the 
basic principle that a person must exercise o rd ina~y  care to avoid injury 
when he undertakes to drive a motor vehicle upon a public highway at 
night. The rule was phrased to enforce the concept of the law that an 
injured person ought not to be permitted to shift f:rbrn himself to another 
a loss resulting in part at  least from his own refusal or failure to see 
that which is obvious. But it was not designed to require infallibility of 
the nocturnal motorist, or to preclude him from recovery of compensa- 
tion for an injury occasioned by collision with an unlighted obstrbction 
whose presence on the highway is not disclosed by his own headlights or 
by any other available lights. When all is said, each case must be decided 
according to its own peculiar state of facts. This is true because the true 
and ultimate test is this: What would a reasonably prudent person have 
done under the circumstances as they presented themselves to the plain- 
tiff? Blashfield's Cyclopedia of Automobile Law and Practice, sections 
741, 751. 

I n  ruling on a motion for nonsuit, the court takes it for granted that 
the evidence favorable to the plaintiff is true and resolves all conflict of 
testimony in his favor. Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307. 
When this is done in this litigation, it becomes plain that there was evi- 
dence on the trial sufficient to establish the matter stated in the next 
succeeding paragraph. 

Watson unexpectedly encountered the rain and sleet en route home. 
He  was not bound as a matter of law to stop and wait for the storm to 
subside or for daylight to come in order to escape the imputation of con- 
tributory negligence. Indeed, he might reasonably have inferred that 
even a temporary stopping of the Plymouth and the resultant partial 
blocking of the icy roadway would magnify rather than minimize exist- 
ing perils. H e  elected to proceed homeward. I n  s;o doing, he acted with 
the utmost caution on account of the inclement state of the weather and 
road: He  traveled exclusively upon his right-hand half of the highway 
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a t  a speed of only 20 miles per hour. As he approached the place of 
collision, Watson saw the headlights of the tractor shining along the 
northbound traffic lane in  such a manner as to indicate that  the tractor 
was moving northward on i ts  own side of the road, and drew an inference 
from this fact and the other attending circumstances that  he was meeting 
and about to pass another motor vehicle proceeding in the opposite direc- 
tion along his left-hand half of the highway. Indeed, Watson's conclusion 
that  the tractor was in motion may well have been in complete accord 
with actuality u p  to a split second before the collision for Dorman ad- 
mitted that  he saw the lights of the oncoming Plymouth as he "pulled 
out of the service station" to continue his journey to the north. As he 
had no notice of any kind to the contrary, Watson had a right to act on 
the assumption that  Dorman would not operate a tractor-trailer combina- 
tion on the highway a t  night without displaying thereon all the lights 
required by law. Since the descending rain and sleet impaired his vision, 
Watson drove with his headlights tilted downward in order to better his 
capacity to see and to avoid projecting a glaring light into the faces of 
the motorists he was meeting. As he neared the place of the accident, 
Watson could observe everything perfectly u p  to the headlights of the 
tractor, but he could not see anything beyond such headlights "except 
blackness which he took to be night." His  inference that  nothing except 
"night" lurked in his path beyond the headlights of the tractor was rea- 
sonable because the dark colored and unlighted trailer mas spattered with 
mud, and covered with sleet, and blended with the surrounding darkness, 
rain, and sleet. These circumstances in combination with the falling rain 
and sleet and the 3 or 4 feet of space between the surface of the road and 
the bottom of the unlighted trailer prevented the headlights of the 
Plymouth from "picking-up" the trailer and disclosing its presence on 
the highway to  Watson until the collision had become inevitable. 

Manifestly, this testimony was sufficient to warrant  a finding by the 
jury that  Watson acted as a reasonably prudent person would have done 
under the circumstances as they presented themselves to him a t  the time 
and place of the accident. I n  consequence, the court properly denied the 
motions of the appellants to nonsuit his counterclaim on the theory that  
he was contributorily negligent as a matter of law. Barlow v. Bus 
Lines, 229 N.C. 382, 49 S.E. 2d 793; Cummins v. Fruit CO., 225 N.C. 
625, 36 S.E. 2d 11 ; Cole v. Koonce. 214 N.C. 188, 198 S.E. 637 ; Williams 
v. Express Lines, 198 N.C. 193, 151 S.E. 197. 

This conclusion compels the further ruling that  the court rightly re- 
fused to give the jury the instruction requested by appellants to the effect 
that  they would be entitled to contribution from Watson as a matter of 
law in case of any recovery against them by Thomas. 



I K  THE SUPREME COURT. 

W e  have carefully considered the  exceptions of appellants to  the  
charge, and  have concluded t h a t  none of them c a n  be sustained. 

T h e  t r i a l  a n d  judgment  will be upheld f o r  we :Snd i n  l aw 
N o  error. 

BARNHILL, J., dissents only a s  to  defendant  Wtttson f o r  the  reason he  
is of the  opinion said defendant  was gui l ty  of contr ibutory negligence as  
a m a t t e r  of law. 

N. C. REIODES, ADMINISTRATOR OF THE ESTATE OF N. CECIL RHODES, JR., 
DECEASED, v. T H E  CITY O F  ASHEVILLE, THE CITY O F  HHENDER- 
SONVILLE, a m  HENDERSON COUNTY. 

(Filed 23 March, 1949.) 

1. Municipal Corporations § & 

All lawful enterprises of a municipal corpora1;ion must be engaged in 
for a public purpose, and the fact that a particwlar enterprise is for a 
public purpose does not determine whether such enterprise is a corporate 
or proprietary function, in the exercise of which the municipality is sub- 
ject to tort liability, or a governmental function immune from such lia- 
bility. 

Activity of a municipality in the exercise of judicial, discretionary or 
legislative authority conferred by its charter for the better government of 
that  portion of the-people of the State who reside within its limits, is a 
governmental function, in the exercise of which, no tort liability exists 
unless expressly provided by statute, while a coinmercial activity or one 
engaged in by the municipality in  its ministerial or corporate character 
for the private advantage of the compact community, is a ministerial or 
proprietary function in the exercise of which it  is: subject to tort liability. 

3. Municipal Corporations § & 

A municipality is liable for torts' committed by i t  in the operation and 
maintenance of a municipal airport, since such  activity is a proprietary 
or corporate function of the municipality, and G.S. 63-50, declaring such 
activity to be a public, governmental and municipal function esercised for 
a public purpose, does not purport to exempt i t  from tort liability. 

4. Counties 9s 2, 3, 2 6  

While ordinarily a county does not perform any function except in a 
governmental capacity, in the exercise of which i t  is not subject to tort 
liability, where a statute authorizes it  to engage in a function which is 
proprietary or corporate in character, the county may be held liable in tort 
to the same extent a s  a municipality engaged in the same activity. 
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In operating and maintaining an airport a county engages in a pro- 
prietary or corporate function, in the esercise of which it is subject to 
tort liability. G.S. 63-57. 

6. Pleadings 5 l7c- 
Where a complaint alleges that plaintiff's intestate was shot and killed 

by a night watchman employed by a municipal airport, demurrer on the 
ground that the watchman was an airport guard and a t  the time was 
esercising police powers conferred by G.S. 63-53 (b ) ,  is bad as a "speaking 
demurrer" since the defect does not appear on the face of the complaint. 

7. Municipal Corporations 8 7: &unties 5 24- 
Where a night watchman a t  a municipal airport kills a person on the 

property a t  nighttime, the question of whether he was acting in his 
capacity as servant or agent of the airport or in his capacity as a police 
officer, is a question of fact to be determined by the jury on an issue raised 
by proper pleadings. G.S. 63-53 ( b ) ,  G.S. 63-58. 

APPEAL by defendant from Pless, J., at  Chambers in Marion, N. C., 
27 December, 1948. From HENDERSON. 

This is an action to recover damages from the defendants for the 
alleged wrongful death of the plaintiff's intestate a t  the Asheville- 
Hendersonville Airport, in Henderson County. 

The complaint alleges that the Asheville-Hendersonville Airport is 
owned, operated, maintained, managed and controlled by the three de- 
fendants in their corporate character and capacity, and in the exercise 
of powers for their own advantage, and that  i t  was so operated and 
managed a t  the time of the death of plaintiff's intestate. 

I t  is further alleged that  the Asheville-Hendersonville Birport  Board, 
as the operating agency of the defendants, employed one J. R. Calton, 
who was required to be on duty a t  the airport a t  night, to watch the prop- 
erty and safeguard the facilities and to  have general control over the 
property during the hours he was on duty and when the manager was 
not present; that  plaintiff's intestate arrived a t  the airport about 2 :30 
a.m., 7 August, 1947, and almost immediately upon his arrival there, he 
was shot and killed by the said J. R. Calton, agent, servant and employee 
of the defendants, and that  such killing was wrongful, negligent, unjusti- 
fied, unnecessary and felonious. 

This case was here on appeal a t  the Fal l  Term, 1948, from an  order 
which disallowed the defendant's motion in part, to strike certain allega- 
tions of the complaint, and reported in  229 N.C. 355, 49 S.E. 2d 638. 
Thereafter defendants, in apt  time, filed a demurrer t o  the complaint and 
challenged the sufficiency of the facts alleged to state a cause of action, 
for the reason that  G.S. 63-50 declares that  "the acquisition, establish- 
ment, construction, enlargement, improvement, maintenance, equipment 
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and operation of airports and other navigation facilities and the exercise 
of any other powers herein granted to municipalities are hereby declared 
to be public, governmental and municipal functions exercised for a public 
purpose and matters of public necessity . . ." 

The defendants further demur on the ground that the defendant Hen- 
derson County cannot be held liable, for the reason that a distinction 
exists in law as between a county and a city, in the~t a county is not liable 
in tort for the wrongs of its officials and employees unless such liability 
is created by statute; and further that J. R. Calton at  the time of the 
death of plaintiff's intestate, was an airport guard and police officer, and 
that the defendants, and each of them, in maintaining, regulating and 
operating the said Asheville-Hendersonville Airport, and in watching 
and safeguarding the same, through said guard and police officer, J. R. 
Calton, were exercising governmental functions and acting in a govern- 
mental capacity, and cannot be held liable to the plaintiff on the facts 
alleged. 

The demurrer was overruled and the defendants appealed to the Su- 
preme Court and assign error. 

R. L. Whitmire for plaintiff, appellee. 
Edwin S. Hartshorn, Arthur Shepherd, L. B. Prince, and Robt. W .  

Wells for defendants, appellants. 

DENNY, J. We think the demurrer interposed by the defendants 
involves three questions which should be considered on this appeal. (1) 
I n  the operation of a municipal airport, pursuant to the authority con- 
tained in Chapter 63 of the General Statutes of North Carolina, Sections 
63-1 to 63-58 inclusive, does a municipality act in a proprietary or gov- 
ernmental capacity? (2)  I f  such an enterprise is a proprietary one, may 
a county participating therein pursuant to the authority contained in the 
above statutes, be held liable in tor t?  And ( 3 )  was J. R. Calton acting 
as the servant or agent of the defendants at  the time he killed the plain- 
tiff's intestate, or was he exercising police powers which G.S. 63-53 (b)  
provides may be exercised by airport guards? 

A municipal corporation cannot legally engage in any enterprise in 
its governmental or proprietary capacity which does not come within 
the meaning or definition of a public purpose. Tush v. Tarboro, 227 
N.C. 283, 42 S.E. 2d, 209. 

And even though a municipal activity has been held to be for a public 
purpose, we may still have difficulty in determinin,g whether such activity 
is a corporate or proprietry function, and is therefore subject to suits in 
tort, or a governmental function and immune from such suits. 
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These functions were defined by Justice Barnhill, in speaking for the 
Court, in Millar v. Wilson, 222 N.C. 340, 23 S.E. 2d 42, in the following 
language: "Any activity of the municipality which is discretionary, 
political, legislative and public in nature and performed for the public 
good in behalf of the State, rather than for itself, comes within the class 
of governmental functions. When, however, the activity is commercial 
or  chiefly for the private advantage of the compact community, it is 
private or proprietary. When injury or damage results from the negli- 
gent discharge of a ministerial or proprietary function i t  is subject to suit 
in tort as a private corporation. 6 McQuillin, Mun. Corps. 2d, sec. 
2792. While acting 'in behalf of the State' in promoting or protecting 
the health, safety, security or general welfare of its citizens, it  is an 
agency of the sovereign. S o  action in tort may be maintained for result- 
ing injury to person or property," citing numerous authorities. 

And in Broom? 2'. Charlotte, 208 X.C. 729, 182 S.E. 325, Justice 
Devin, speaking for the Court, laid down the following distinctions 
between proprietary and governmental powers : "In its public or govern- 
mental character a municipal corporation acts as agent of the State for 
the better government of that  portion of its people who reside within the 
municipality, while in its private character it exercises powers and privi- 
leges for its own corporate advantage. When a municipal corporation 
i s  acting in  its ministerial or corporate character in the management of 
property for its own benefit, it  may become liable for damages caused by 
the negligence of its agents subject to its control. But  when the city is 
exercising the judicial, discretionary, or legislative authority conferred 
by its charter, or is discharging a duty imposed solely for the benefit of 
the public, i t  incurs no liability for the negligence of its agents, unless 
some statute subjects the corporation to responsibility. ~ V o f i t t  v. Ashe- 
villr, 103 N.C. 237; Prrrks-Belk Co. c.  Concord, 194 N.C. 134." 

The defendants contend that  the provisions of G.S. 63-50, which 
declares the construction, maintenance and operation of an airport by 
municipalities pursuant to the provisions of Chapter 63 of the General 
Statutes of Korth Carolina, "to be public, governmental and municipal 
functions exercised for a public purpose and matters of public necessity," 
and the use of the property and equipment in connection with the con- 
struction, operation and maintenance of a municipal airport is "to be 
acquired and used for public, governmental and municipal purpoees and 
as a matter of public necessity" are controlling, and therefore, the acts 
of the officers, agents and employees of the municipalities operating such 
airport  are immune from suits in tort. 

The  answer to the question raised is not that  simple. Since this Court 
handed down the decision in 1003, in the case of Fawcett v. Mt.  A i ry ,  
134 N.C. 125, 45 S.E. 1029, the construction, maintenance and operation 
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of a water and light plant by a municipality, has been held to be a neces- 
sary governmental expense. Even so, it has been uniformly held that, 
except as to certain exempted services such as furnishing water to extin- 
guish fires, Klassette v. Drug Co., 227 N.C. 353, 42 S.E. 2d 411 ; Mabe v. 
Winston-Salem, 190 N.C. 486, 130 S.E. 169; Mack v. Charlotte, 181 
N.C. 383, 107 S.E. 244; G.S. 160-255, a municipality in operating a 
water or light plant or other business function does so in its corporate 
or proprietary capacity. Fisher v. New Bern, 140 N.C. 506, 53 S.E. 342 ; 
Harrington v. Wadesboro, 153 N.C. 437, 69 S.E. 261; Terrell v. Wash- 
ington, 158 N.C. 281, 73 S.E. 888; M'oodie v. Wilkesboro, 159 N.C. 353, 
74 S.E. 924. 

The construction and maintenance of streets l ~ y  a municipality is a 
governmental and not a proprietary function, but since the decision in 
Bunch v. Edenton, 90 N.C. 431 (1884), it has been uniformly held in this 
jurisdiction that municipalities may be held liab'le in tort for failure to 
maintain their streets in a reasonably safe cmdition, and they are now 
required by statute to do so, G.S. 160-54. Hamilton v. Rocky Mount, 
199 N.C. 504, 154 S.E. 844; Speas v. Greensbcro, 204 K.C. 239, 167 
S.E. 807; Broome v. Charlotte, supra; Whitacre v. Charlotte, 216 N.C. 
687, 6 S.E. 2d 558; Hunt v. High Point, 226 N.C. 74, 36 S.E. 2d 694. 

"Where a city maintains a wharf and charges wharfage for the use 
thereof, negligence relating thereto, resulting .In injury, may create 
municipal liability. . . . The municipality is bound the same as a 
private individual to use ordinary care and diligence in keeping the 
wharf free and safe from obstructons, and is liable in an action at com- 
mon law for damages done to a vessel, or person on the wharf, by reason 
of neglect of such duty." McQuillin, Municipal Corporations (2d Ed.), 
Section 2849, p. 1183, et  seq. Henderson v. Wilmington, 191 N.C. 279, 
132 S.E. 25. 

We have cited the above decisions to show that a municipality may in 
certain instances, be liable in tort even though it may be engaged in a 
governmental function; and likewise may be held liable when engaged in 
a proprietary function which is considered such a public necessity that 
its activity is held to be for a public purpose and a necessary govern- 
mental expense. 

We held in Sing v. Charlotte, 213 N.C. 60, 182 S.E. 693, that an air- 
port is not a necessary governmental expense. I t  was also held in Turner 
v. Reidsville, 224 N.C. 42, 29 S.E. 2d 211, that the expenditure of funds 
for the construction and maintenance of an airport by the City of Reids- 
ville was for a public purpose. This decision was cited and followed in 
Airport Authority v. Johnson, 226 N.C. 1, 36 S.:E. 2d 703, Cf .  Nash v. 
Tarboro, supra. 
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The identical question now before us is one of first impression with us, 
and in view of the numerous exceptions to the definitions that  have been 
laid down in an  effort to define what is  a governmental function of a 
municipality and what is a corporate or proprietary one, we deem it 
proper to examine the decisions from other jurisdictions bearing on the 
question under consideration. 

The overwhelming weight of authority is to the effect that  the con- 
struction, operation and maintenance of an airport by a municipality is 
a proprietary function and that  such municipality may be held liable 
in tort for  the negligent operation thereof. Mayor and Ci ty  Council v .  
Crown Cork d2 Seal Po. (C.C.A. Fourth Circuit 1941), 122 F. 2d 385; 
Peave?y v. City  of Miami,  146 Fla.  629, 1 So. 2d 614; Pignef  v. C i t y  of 
Santa Monica, 29 CA 2d, Cal. 286, 84 P. 2d 166; Ci ty  of Blackwell v. 
Lee, 178 Okla. 338. 62 P. 2d 1219; Christopher v. C i t y  of E l  Paso (Texas 
Civ. hpp. ) ,  98 S.W. 2d 394; Mollencop v. City  of Salem, 139 Ore. 137, 
8 P. 2d 783; Coleman v. City of Oakland, 110 Cal. (q . )  715, 295 P. 59; 
Ci ty  of Mobile v. Lartigue, 221 Ma .  36, 127 So. 257; Fixel on The Law 
of Aviation (3d Ed. 1948), p. 198; Aviation Accident Law by Rhyne 
(1947), p. 149. 

I n  the case of Abbott v. Des M o i n ~ s ,  230 Iowa 494, 298 N.W. 649, 
138 A.L.R. 120, the Court held the defendant could not be held liable in 
tort in connection with the operation of its airport, since the liability of 
a city or town in connection with the operation of an airport was fixed by 
statute to be "no greater than that  imposed upon municipalities in the 
maintenance and operation of public parks." And the construction and 
maintenance of a park by a municipality in that  State has been repeat- 
edly held to be purely a governmental function. Smi th  v. Iowa City,  
213 Iowa 391, 239 N.W. 29. 

I n  Tennessee the operation and maintenance of an airport has been 
declared by statute to be "a public governmental function, and no action 
or suit shall be brought or maintained against any municipality, or its 
officers, agents, servants or employees, in or about the construction, main- 
tenance, operation, superintendence, or management of any municipal 
airport." Stocker T .  Sashvil le ,  174 Tenn. 483, 126 S.W. 2d 339, 124 
A.L.R. 345. 

I n  the case of Alayor, etc. of Savannah v .  Lyons, 54 Ga. h p p .  661, 189 
S.E. 63, the City of Savannah constructed an airport pursuant to special 
legislative authority, and such airport being repeatedly referred to in  the 
legislative acts as "landing field or park," the Court held the airport was 
a governmental institution in the nature of a park;  and the City could 
not be held liable for the defective maintenance of a road inside the 
airport. The Court intimated, however, that  if the petition had alleged 
that  the airport was maintained "primarily for pecuniary profit to the 
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City," the result might have been otherwise, although the city did receive 
some revenue from the operation of the airport. The Legislature of 
Georgia passed, in 1933, a uniform airport act, Code Sections 11-201 to 
11-209, which provides, among other things : '(Any lands acquired, owned, 
leased, controlled, or occupied by such counties, municipalities, or other 
political subdivisions for the purpose or purposes ,enumerated in section 
11-201, shall and are hereby declared to be acquired, owned, leased, con- 
trolled, or occupied for public, governmental, and municipal purposes." 
The fact that this statute declares a municipal airport to be "for public, 
governmental, and municipal purposes," does not seem to have been con- 
sidered as controlling on the question of immunity from a tort action. 

We have found no decision, and the appellanh have cited none, in 
which any Court of last resort in this country, has held that the construc- 
tion, operation and maintenance of an airport by a municipality is a 
governmental function and that municipalities may not be held liable in 
tort for the negligent operation thereof, except where they have been 
expressly exempted from such liability by statute. 

The interpretation we place on the language of the statute upon which 
the defendants are relying for immunity, leads to the view that it was 
the intent of the Legislature to declare that the acquisition, construction, 
operation and maintenance of an airport by a municipality was a govern- 
mental function in the sense that it was a public purpose. Note the 
language of the statute : "The acquisition, establishment, construction, 
maintenance . . . and the exercise of any other powers herein granted 
to municipalities are declared t o  be public,  governmental  and munic ipa l  
funct ions  exercised for a public purpose and matters of public necessity." 

I n  the light of our own decisions and the other authorities cited herein, 
we are of opinion that our General Assembly did not exempt munici- 
palities from tort liability in connection with the ownership and opera- 
tion of airports by the enactment of G.S. 63-50, and we so hold. 

The appellants take the further position that £1 county in this juris- 
diction is empowered only to perform governmental functions and, there- 
fore, cannot act in a proprietary capacity. 

The duty to provide by general laws for the organization of cities, 
towns and incorporated villages is imposed upon ,the Legislature by our 
Constitution, Art. VI I I ,  see. 4, and this Court said, in M u r p h y  v. W e b b ,  
156 N.C. 402, 72 S.E. 460: "While in respect to cities and towns it is 
said that the power of the Legislature to control them, in the exercise of 
their municipal powers, is somewhat more restricted than in the case of 
counties, yet both are but instrumentalities of the State, for the admin- 
istration of local government, and their authority as such may be en- 
larged, abridged, or withdrawn entirely at the will or pleasure of the 
Legislature. L i l y  v .  T a y l o r ,  88 N.C. 490; Jones  v .  Commissioners ,  137 
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N.C. 592; Wharton v. Greensboro, 146 N.C. 356; Rurgin v. Smith, 
151 N.C. 562." Williamson v. High Point, 213 N.C. 96, 195 S.E. 90. 

We fully concur in the view, that  a county when acting in its govern- 
mental capacity cannot be sued unless express authority to do so has been 
granted by statute. Jones v. Commissioners, 130 N.C. 451, 42 S.E. 144. 
Ordinarily a county does not undertake to perform functions except in a 
governmental capacity. But  when i t  undertakes, with legislative sanc- 
tion, to  perform an  activity which is proprietary or corporate in charac- 
ter, such a county may be liable in tort to the same extent as a city or 
town would be if engaged in the same activity. And our statutes author- 
izing municipalities to construct, operate and maintain airports are made 
applicable to  counties by G.S. 63-57, which reads as follows: " ( a )  The 
purposes of this article are specifically declared to be county purposes as  
well as generally public, governmental and municipal. (b )  The powers 
herein granted to all municipalities are specifically declared to be granted 
to counties i n  this state, any other statute to the contrary notwithstand- 
ing." 

I t  might be wise to exempt municipalities from tort liability in con- 
nection with the construction, operation and maintenance of airports, 
if so, we think the exemption should be expressly granted by the Legisla- 
ture, rather than by judicial decree. Airports are here to stay and will 
be used extensively by the public in the future. However, transportation 
by air  has not been developed to a point so as to make the construction, 
operation and maintenance of the average airport a profitable enterprise. 
That  is why private capital is not available for this purpose. 

Bu t  until the General Assembly expressly exempts municipalities from 
tort liability in connection with the operation of airports, they may be 
held liable for their negligent operation to the same extent as they are 
now liable for negligence in connection with the construction, operation 
and maintenance of light plants, water works, wharves, and other corpo- 
rate functions. The function of an  airport is to maintain facilities for 
the use of the ships of the air ,  just as  port terminals or wharves are 
maintained for the use of the ships of the sea. 

The third ground upon which the defendants undertook to demur to 
the complaint invokes the aid of a purported fact which does not appear 
in the pleadings challenged by the demurrer and is in that  respect a 
I (  speaking demurrer" and cannot be considered in passing on it. Sandlin 
I > .  Wilmington, 185 N.C. 257, 116 S.E. 733. I t  is not alleged in the com- 
plaint that  J. R. Calton was appointed by the defendants or by their 
Airport Board as an  airport guard with full police powers, or that  he 
was exercising such powers a t  the time of the death of plai~tiff 's  intes- 
tate. However, G.S. 63-53 (b )  provides, among other things, that  a 
municipality or municipalities operating an airport are given the author- 
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i t y  "to appoint  a i rpor t  guards  o r  police with fu l l  police powers." And 
(3,s. 63-58 gives to  a municipal i ty  o r  municipalities operat ing a n  airport ,  
subject to  federal and s tate  laws, rules and regulations, the exclusive juris- 
diction and control of such airports  and  n o  other municipal i ty  "shall 
have a n y  police jurisdiction of the  same." 

Whether  J. R. Calton was  act ing i n  his  capacity a s  a servant  or agent  
of these defendants, as  alleged i n  the  complaint ,  or was act ing i n  t h e  
capaci ty of a n  "airport guard  with ful l  police powers," a t  the  t ime he  
shot plaintiff's intestate, is a question of fac t  to  be determined b y  a j u r y  
on a n  issue raised by  proper  pleadings. T a f e  v. 11. R., 205 N.C. 51, 169  
S. E. 816. 

T h e  judgment  of the  court  below, i n  overruling the  demurrer ,  is 
Affirmed. 

TV. A. INGOLL) v. PHOENIX ASSURANCE COMPANY, LIMITED, AND 
ELI  WINESETTE A N D  WIFE, MARY WINESETTE. 

(Filed 23 March, 1049.) 
I. Fixtares  § 1- 

Ordinarily, a building becomes a part  of the rec~lty, and though this rule 
is subject to the exception that  the parties may provide to the contrary by 
espress or implied contractual stipulation, the \burden of proof is upon 
the party claiming that  a building is personalty to show that under the 
contract it  retained that character. 

At the time of the lease there were two brick walls standing on the land. 
Lessee extended the walls and constructed a roof to provide a building for 
his business. The lease provided that if lessee discontinued his business 
and vacated the building before the expiration of the term, the building 
should automatically be turned over to lessor. Lessee joined as  co-insurer 
with lessor in a policy of fire insurance on tht? premises. H c l d :  I t  is 
apparent that  the structure was erected for the better enjoyment of the 
premises and not a s  a trade fixture, and upon trial hy the court under 
agreement of the parties, the court was not reqnired to assume that  the 
parties intended the structure to retain the character of personalty. 

3. Insurance 8 24d- 
Lessor and lessee were jointly insured in a fire policy. Upon destruc- 

tion of the premises by fire, lessee was unwilling to have the fund used 
to replace the building, but instead, abandoned his lease. Held: Lessee 
was entitled out of the proceeds of the insurance to the amount repre- 
senting the use of the building during the remainder of the term. 

4. Pleadings § 24c- 

Evidence in support of an agreement not alleged in the pleadings is 
properly excluded, since proof without allegation is ~mavailing. 
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5. Insurance 5 24d:  Appeal and Error 5 39c- 
Insurer in a policy issued jointly to lessor and lessee was permitted to 

pro rate the loss with a prior policy issued by a different insurer to lessor, 
but lessee's recovery of the present cash value of the unexpired term was 
based on the full amount of the joint policy. Lessee orered evidence that 
lessor had agreed to cancel the prior policy when they obtained the joint 
policy sued on, but had wrongfully breached the agreement by failing to 
do so. Held: Since lessee recovered exactly the same amount to which 
he would be entitled had lessor complied with the agreement, the exclusion 
of evidence of the agreement could not be ground for a new trial or modi- 
fication of the judgment. 

6. Tender 9 1- 
Where tender of the amount due is made more than six months after 

the amount becomes payable, and interest on the amount from due date 
to date of tender is not included therein, the tender is ineffectual. 

7. Same-- 
In order to constitute a valid tender, the party making the tender must 

not only allege his continuous readiness to pay the amount, but must also 
bring or deposit the amount into court. 

8. Insurance fj 24b (4)- 

Where a fire policy provides that loss thereunder should be paid sixty 
days after proof of loss and ascertainment of the loss by agreement of the 
parties or by an award as  provided in the policy, interest on the recovery 
cannot begin to run until sisty days after proof of loss was filed, and 
judgment awarding interest from date of the fire is error. 

9. Same- 

Where lessor and lessee are  jointly insured under a fire policy which 
provides that  loss should be paid 60 days after proof of loss, interest on 
the recorery should be allowed after 60 days from the date proof of loss is 
filed by either insured, and insurer's contention that interest could not 
begin to run until both had filed proof of loss is untenable. 

10. Costs 5 3a- 
In a n  action a t  law the court has no discretion in apportioning the costs, 

and upon judgment awarding plaintiff a t  least a part of the amount 
claimed by him he mag not be tased with any part of the costs, and judg- 
ment apportioning the costs among the parties is error. 

APPEALS by plaintiff and defendant insurance company f rom Bone, J., 
October Term, 1948, WASHINGTON. Modified and affirmed. 

Civil action on fire insurance policy. 
Plaintiff and  his  brother  leased f rom defendant M a r y  Winesette the 

lot known as  the old Gulf Oil Company property i n  Plymouth,  N. C., f o r  

a term of five years, with the r igh t  of renewal f o r  a n  additional five years. 

Later ,  plaintiff became the sole owner of said lease. 
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The lease permits the lessees to remodel the brick, walls standing on the 
property "into any type of building'' they may dergire and also to extend 
the building, either a t  the end or on the railroad slde thereof. Pursuant 
to this authority the lessees, "utilizing the said brick walls as a part  
thereof, building same higher and longer,'' constructed a metal roof build- 
ing on the premises for use as a place of business for the sale of tires and 
tubes and as a tire recapping plant. 

On 24 January  1947, defendant insurance company issued its policy 
of insurance in the sum of $6,000 to the lessor and lessees, jointly, insur- 
ing them against the destruction of or damage to said building by fire. 
Later, plaintiff, having acquired the interest of his brother, J. R. Ingold, 
the policy was amended by endorsement so to make him the sole lessee 
insured. At  the time the Phoenix policy was issued, there was a policy 
in the sum of $5,000, issued by the Aetna Insurance Company, outstand- 
ing and in force, insuring defendant Winesette against loss by fire. Each 
policy contained a pro rata liability provision. 

On 19 Ju ly  1947, said building, except the original side walls and a 
small portion of the additions made by plaintiff, was totally destroyed by 
fire. The agreed loss was $6,000. 

Plaintiff filed proof of loss and demanded the payment to him of the 
full amount of the loss, to the exclusion of the lessor. Defendant insur- 
ance company acknowledged liability but declined to pay the full loss to 
plaintiff. Thereupon plaintiff instituted this action to recover said loss. 

Defendant insurance company, answering, admitted the loss, pleaded 
the $5,000 policy issued by Aetna Insurance Company to defendant 
Winesette and the payment of $2,727.27, or five-elevenths of the loss 
thereunder, conceded liability for six-elevenths of the loss, and offered to 
pay the same, to wit, $3,272.73, to the insured under the policy. 

The answer of defendant Winesette raises certain issues in respect to 
rent not material to this appeal. 

When the cawe came on for hearing in the cclurt below, the parties 
waived trial by jury and agreed that  the presiding judge should find the 
facts and render judgment thereon. 

Thereupon, after hearing the evidence, the court found the facts and 
concluded that  (1)  defendant insurance company is liable to the insured 
in the sum of $3,272.73, with interest from 19 Ju ly  1947 (the date of 
the fire) and (2)  plaintiff "is entitled to receive the present cash value of 
the income from $6,000" for the unexpired term of the lease and exten- 
sion period, to wit, $1,762.56, with interest from 19 Ju ly  1947. I t  
thereupon rendered judgment that  plaintiff recove]. said sum of $1,762.56 
and defendant Wine~et te  recover $1,510.17, each with interest from 
19 July 1947. Plaintiff and defendant insurance c20mpany each excepted 
and appealed. 
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C'arl L. B a i l e y  for plaintiff appel lant .  
M u r r a y  A l l e n  and R. P. U p c h u r c h  for P h o e n i x  Assurance C o m p a n y ,  

L imi ted .  
hTorman  & R o d m n n  for Eli Winese t t e  and  M a r y  Winese t t e .  

BARNHILL, J. The appeal of the plaintiff poses two questions for deci- 
sion: ( 1 )  Was plaintiff the sole owner of the building destroyed by fire 
and as such entitled to the proceeds of the fire insurance policy sued on, 
and if not (2 )  Did the court below make proper apportionment of the 
recovery on said policy? 

Whatever is eo firmly affixed or annexed to the freehold as to become 
thoroughly and substantially a part  of the realty cannot afterward be 
removed except by him who is entitled to the inheritance. And so, as a 
general rule, a building on land is considered a par t  of the realty, or a t  
least 'it  is so presumed. Feims ter  v. Johnson ,  64 N.C. 259; S p r i n g s  v. 
Ref ining Co., 205 N.C. 444, 171 S.E. 635; B r o w n  v. W a r d ,  221 N.C. 
344, 20 S.E. 2d 324; H a y w o o d  v. Br iggs ,  227 N.C. 108, 41 S.E. 2d 289; 
22 A.J. 714, 778. 

At common law all buildings become a part  of the freehold as soon as 
they are placed upon the soil. K u t t e r  v. S m i t h ,  69 U.S. 491, 17 L. Ed. 
830. 

"The ownership of land is not confined to its surface, but extends indefi- 
nitely, downwards and upwards. C u j u s  est solum,  e jus  est usque ad 
coelum. 2 Black. Com. 18. I t  includes not only the ground or soil, but 
everything which is attached to the earth, whether by the course of 
nature, as trees and herbage, or by the hand of man, as houses and other 
buildings. Co. Lit., 4a." Gi l l iam 2.. B i r d ,  30 N.C. 280; S. I * .  N a r t i n ,  
141 N.C. 832. 

The trend of modern decisions has tended to relax the rigidity of this - " 

common law rule so that  now, subject to certain limitations, the intent , " 

of the parties as evidenced by their contract, express or implied, is con- 
trolling. s p r i n g s  2 . .  Ref ining Po., supra;  Fe ims ter  11. Johnson ,  s u p r a ;  
22 A.J. 728 ; Anno. 77 ,\.L.R. 1400. But  the burden of proof is upon the 
party who claims a building is personal property to show that  it retains 
that character. 22 A.J. 778. 

Here there was no express agreement that  the building erected by 
plaintiff was to retain thecharacter  of a trade fixture removable by plain- 
tiff at the end of his term. The facts and circumstances surrounding the 
execution of the lease and the erection of the building refute the sugges- 
tion that it was so intended by the parties. It is expressly stipulated in 
the lease agreement that in the event  lai in tiff should discontinue business 
and vacate the building before the e'xpiration of the term of the lease 
plus the permissible renewal term, "the building will automatically be 
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turned over to" the lessors. The building was composed of two brick 
walls standing on the land at  the time the lease was executed, raised and 
extended by plaintiff, the extension being of wood c construction. I t  was 
erected for the better enjoyment of the land and not as a trade fixture, 
Pemberton v. King,  13 N.C. 376; R. R. v. Deal, 90 N.C. 110, and i t  
could not be removed without injury to the freehold. 22 A.J. 724; Frost 
v. Schinkel, 77 A.L.R. 1381. The action of plaintiff in joining with the 
landlord as coinsurer was an acknowledgment of her insurable interest 
therein. 

Plaintiff could have no right to remove the briak walls standing on 
the premises at  the time the lease was executed. 'I'o attempt to remove 
the additions thereto would require him substantially to destroy the very 
thing he claims. The court below was not required to assume the parties 
so intended. 

What then, as between the landlord and tenant, jointly insured,' was 
the insurable interest of the tenant? 

On this question this case is one of first impression in this jurisdiction. 
The parties have called our attention to no case from any other jurisdic- 
tion directly in point and we have found none. 

We concur in the opinion of the court below that plaintiff's insurable 
interest under the circumstances here disclosed was the right to use the 
building during the continuance of his term. He did not purport to 
insure as the sole owner but joined with the landlord in so doing, thereby 
recognizing her property interest therein. Then when the loss occurred, 
he signified his unwillingness to have the fund used to replace the build- 
ing. Instead, he abandoned his lease altogether. To have that which 
represents the use of the building during the term when he has disavowed 
his liability under the lease would seem to be all that he can justly claim. 

This conclusion is in line with the decisions of this Court in analogous 
cases where the rights of tenants for life and remaindermen in and to the 
proceeds of fire insurance policies were at issue. Graham v. Roberts, 
43 N.C. 99; Campbell v. Murphy ,  55 N.C. 357, at p. 363; Anno. 16 
A.L.R. 313. 

The recovery by the tenant may be on a differeni; basis when he alone 
insures. Stockton v. Mnney,  212 N.C. 231, 193 S.E. 137; Houck v. 
Insurance Company,  198 N.C. 303, 151 S.E. 628; A.nno. 126 A.L.R. 345. 

The plaintiff tendered testimony tending to show that originally he 
obtained a policy in the sum of $6,000, insuring his interest alone, and 
defendant Winesette had a policy in the sum of $5,000, insuring her 
interest; that at  the suggestion of the insurance agent it was agreed that 
they should cancel the outstanding policies and obtsin jointly the policy 
sued on; that he had his outstanding policy canceled but the landlord, in 
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breach of her agreement, failed to have her $5,000 policy canceled. This 
evidence was excluded and plaintiff excepted. 

F o r  two reasons the ruling of the court below must be sustained. First, 
no such agreement is pleaded. Proof without allegation is as unavailing 
as  allegation without proof. Whichard v. Lipe ,  221 N.C. 53, and cases 
cited; Coley v. Dalrymple, 225 X.C. 67, 33 S.E. 2d 477; Suggs v. Brax- 
ton,  227 N.C. 50, 40 S.E. 2d 470. Second, the court below allowed plain- 
tiff to recover on the basis of $6,000 though his insurer paid only its 
ratable portion of the total. This is exactly what he would have recov- 
ered had the landlord complied with her agreement t o  cancel her indi- 
vidual policy. 

On this record plaintiff's assignments of error fail to point out cause 
for a new trial or for modification of the judgment rendered. 

Proof of loss under the policy mas filed by plaintiff on 3 September 
1947 and by defendant Winesette on 1 May 1948. On 5 May 1948 
defendant insurance company tendered to the insured its draft  on the 
National City Bank of New York in the sum of $3,272.73 in full settle- 
ment of their claim for loss under its policy of insurance. Plaintiff 
declined to accept the tender for the reasbn i t  did not represent the full 
amount due, and defendant Winesette signified her willingness to accept. 

Likewise, in its answer said defendant admitted that  $3,272.73 is due 
the insured; renewed its tender thereof without producing either draft  or 
money, and alleged that  i t  "is ready and willing to bring said amount in 
money, together with any interest that  may be due thereon, into Court to 
be paid to the party or parties entitled thereto." 

Said insurance company excepts to the judgment for that  the court 
failed and refused to recognize its tender before trial and in its answer 
as sufficient in law to stop interest and save costs. The assignment of 
error bottomed on this exceution is untenable. 

The original tender was made more than six months after the amount 
payable under the policy had become due. Interest on this amount had 
accrued. but the amount thereof was not included in the tender. While 
defendant alleges its willingness to pay said sum with accrued interest 
into court and prayed. judgment that  "it may be allowed to bring the 
money into Court," i t  never deposited in court either principal or inter- 
est. Thus, neither of said tenders was sufficient to stop interest and save 
costs. 

T o  constitute a valid tender the offer must include the full amount the 
creditor is entitled to receive, including interest to the date of the tender. 
Duke v. Pugh, 218 N.C. 580, 11 S.E. 2d 868, and cases cited. "Mistake 
in tendering an amount less than the sum due is the misfortune of the 
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tenderer, and the position of the parties remains the same as if no tender 
had been made. 62 C.J. 661." Duke v. Pugh, supra. 

I t  is the universal rule that in order to constitute a valid and effectual 
tender of money admitted to be due, the party who makes it must allege 
and show that since the refusal to accept the money he has always been 
ready to pay the same, and must bring the amount of the tender into 
court. Cope v. Bryson, 60 N.C. 112; Parker v. Beasley, 116 N.C. 1 ;  
Bank v. Davidson, 70 N.C. 118; Lee v. Manley, 154 N.C. 244, 70 S.E. 
385; DeBruhl v. Hood, 156 N.C. 52, 72 S.E. 83; .Medicine Co. v.  Daven- 
port, 163 N.C. 294, 79 S.E. 602; Debnam v. WatArins, 178 N.C. 238, 100 
S.E. 336. "A plea of tender, not accompanied by profert in curia, is bad. 
Saper v. Jones, 56 Md. 503." Parker v. Beasley, supra; DeBruhl v. 
Hood, supra. 

The judgment entered provides that the amou1it recovered shall bear 
interest from 19 July 1947. I n  this there was error. The policy provides 
that any amount of loss for which the insurer may be liable shall be 
payable sixty days after proof of loss and ascer1,ainment of the loss is 
made either by agreement of the parties expressed in writing or by an 
award as provided in the policy. While the loss occurred 19 July 1947, 
proof of loss was not filed until 3 September 1947. November 2-sixty 
days thereafter-was the earliest date from which interest could begin 
to accrue. 

Any contention that interest could not begin until notice of loss was 
filed by the defendant Winesette on 5 May 1948 is without merit. The 
proof filed by plaintiff, coinsured, put the insurance company on notice 
of the loss. The proof filed by defendant Winesette served only to give 
notice she was claiming an interest in the sum payable under the policy. 

The court below taxed the costs one-third against plaintiff and one- 
third against each defendant. But this is not a proceeding in equity in 
which the court had the discretion to apportion the costs. I t  is an action 
a t  law in which the plaintiff has recovered at  leat,t a part of the amount 
claimed to be due. His recovery carries the costs as a matter of course. 
Hence the costs assessed against him must be taxed against the corporate 
defendant. 

The judgment entered must be modified accordant with this opinion 
and as so modified it is affirmed. 

Modified and affirmed. 
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G. B. SCHOLTENS v. ELIZABETH SCHOLTENS. 

(Filed 23 March, 1949.) 
1. Common Law- 

So much of the common law as has not been abrogated or repealed by 
statute is in full force and effect within this State. G . S .  4-1. 

2. Husband and Wife 8 4-- 

The common law rights and disabilities of husband and wife are in 
force in this State except in so far as they have been abrogated or re- 
pealed by statute. 

3. Husband and Wife § 11- 

A husband may not maintain an action against his wife for a personal 
tort committed by her against him during coverture, since this common 
law disability has not been abrogated or repealed by statute. G.S. 
Chap. 52. 

APPEAL by defendant from Bone, J . ,  a t  November Term, 1948, of 
NASH. 

Civil action to recover damages for personal injuries allegedly sus- 
tained by plaintiff in automobile wreck as result of actionable negligence 
of defendant. 

The complaint of plaintiff alleges that  he and defendant are residents 
of Miami, Florida, and, by stipulation of parties, the complaint is 
amended to show that  "plaintiff is now and was a t  the time of the happen- 
ing of the events complained of and a t  the time of the commencement of 
this action the husband of the defendant." 

The complaint also alleges, in substance, that  while plaintiff was riding 
as a guest in automobile owned and operated by, and under the sole con- 
trol of defendant on a certain public highway of North Carolina, U. S. 
Highway No. 301, a t  point about four miles north of Enfield, North 
Carolina, the automobile was wrecked by reason of acts of negligence of 
defendant in the respects enumerated, as the proximate result of which 
he, the plaintiff, sustained personal injuries to his great damage, for 
which he prays judgment. 

Defendant demurred to the complaint of plaintiff "for that i t  appears 
upon the face thereof that  

( a )  The plaintiff has not legal capacity to  sue; and 
(b )  The complaint does not state facts sufficient to constitute a cause 

of action," upon the ground that  "I t  appears upon the face of the com- 
plaint, as amended by the stipulation filed herein, that ,  a t  the time of 
the happening of the events complained of and a t  the time of the com- 
mencement of this action and a t  the present time, the plaintiff was and 
is the husband of the defendant. I t  further appears upon the face of the 
complaint that  this is an  action in tort whereby the plaintiff seeks to 
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recover for injuries alleged to have been sustained because of the negli- 
gence of the defendant." 

The cause came on for hearing before the Judge presiding at  the 
November Term, 1948, of Superior Court of Nash County, upon the 
demurrer. And the court being of opinion that the demurrer is not well 
taken, ordered and adjudged that the demurrer be overruled, and gave 
defendant time in which to file answer. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Thorp & Thorp for plaintiff, a,ppellee. 
Spruill & Spruill for defendant, appellant. 

WINBORNE, J. I n  this State may a husband maintain an action against 
his wife for a personal tort committed by her against him during cover- 
ture ? 

This question was adverted to in the case of 9hirley 71. Ayers and 
Shirley, 201 N.C. 51, 158 S.E. 840, but the Couri expressly disavowed 
the necessity of deciding, and did not decide it. That action was insti- 
tuted by the husband against his wife during coverture, but it was based 
upon a cause of action which arose prior to their m,irriage. He  was per- 
mitted to maintain the action by virtue of the provisions of G.S. 52-14 
by which the liability of a feme sole for damages incurred by her before 
marriage shall not be impaired or altered by such marriage. 

So, the question is now before this Court for the first time. The trial 
court was of opinion that the question should be amwered in the affirma- 
tive. But, in the light of the common law, effectin1 in this State, except 
as abrogated or modified by statute, we are of opinion to the contrary, 
and hold that the husband is not authorized by law to maintain such 
action against his wife. 

At common law the husband and wife were considered one,-the legal 
existence of the wife during coverture being merged in that of the hus- 
band, Bavis v. Bass, 188 N.C. 200, 124 S.E. 566, and they were not liable 
for torts committed by one against the other. Thompson z*. Thompson, 
218 U.S. 611, 31 St. Ct. 111, 54 L E d .  118, 30 L.11.9. (N.S.) 1153, 21 
Ann. Cas. 921, affirming 31 App. D. C. 557, 14 Ann. Cas. 879. *4nd so 
much of the common law as has not been abrogated or repealed by statute 
is in full force and effect within this State. G.S. 4-1, formerly C.S. 970. 
Among other cases see S. v. Hampton, 210 N.C. 283, 186 S.E. 251 ; Mer- 
re11 n. Stuart, 220 N.C. 326, 17 S.E. 2d 458; S. v. i?atson, 220 N.C. 411, 
17 S.E. 2d 511; S. 1.. Emery, 224 N.C. 581, 31 E.E. 2d 858; Hoke v. 
Greyhound Corp., 226 N.C. 332, 38 S.E. 2d 105; Moche v. Leno, 227 
N.C. 159, 41 S.E. 2d 369; S. v. Sulliuctn, 229 N.C. 251, 49 S.E. 2d 458. 
\nd this applies to the common law in respect to rights and disabilities 



N. C.] SPRING TERM, 1949. 151 

of husband and wife. Roberts v. Roberts, 185 N.C. 566, 118 S.E. 9, and 
numerous other cases. 

Since what is said by this Court in the Roberts case, supra, in opinion 
by Adams, J., is such full treatment of the subject, we q o t e  from i t  these 
excerpts: "In the absence of constitutional or statutory ~ rov i s ion  Der- " A 

mitting a husband and wife to retain their separate legal identity after 
marriage, the rule still prevails that  husband and wife are a legal unity, 
and therefore incapable of suing each other a t  law." And, "it is equally 
true, however, that  the tendency of modern legal thought has been not 
entirely to displace the common law, but to enlarge the rights of married 
women even to the extent i n  some instances of abolishing the common law 
fiction," and "accordingly, the legislatures of the several States have 
enacted laws purporting to emancipate married women, the legal inter- 
pretation of each law depending upon its phraseology or particular pro- 
visions." Moreover, "We have said that  certain rights, duties, and dis- 
abilities of husband and wife were produced by the joint operation of 
public policy and a common law fiction; and as i t  is the prerogative of the 
legislature to change or modify the common law, and to declare what 
acts shall be contrary to or in keeping with public policy, it  is necessary 
to determine in what way, if any, and to what extent the relation of 
husband and wife has been modified in this jurisdiction by legislative 
enactment." Then after referring to statutory provisions then in effect 
in this State, the Court there declared : "By this legislation the relation 
which married women sustain to their husbands as well as to third Dersons 
has been materially affected. The unity of person in the strict common 
law sense no longer exists in this jurisdiction, because many of the com- 
mon law disabilities have been removed," and "this change relates to 
remedies as well as to rights." And the Court there reiterated the holding 
made in the case of Crowell ti. Crowell, 180 N.C. 516. 105 S.E. 206, that 
the wife could maintain an  action against her husband to recover damages 
for injuries inflicted upon her person by him. This decision was based 
on the statutes then in effect, the first of which, C.S. 2513, provided: 
"The earnings of a married woman by virtue of any contract for her 
personal service, and any damages for personal injuries, or other tort sus- 
tained by  h ~ r ,  can be recovered by her suing alone, and such earnings or 
recovery shall be her sole and separate prop~r ty  as fully as if she had 
remained unmarried." This is the 1913 Act. P.L. 1913, Ch. 13. And 
the second of which, C.S. 454 ( 2 ) ,  relating to  civil actions, ~ r o v i d e d  that  
"When a married woman is a party. her husband must be joined with 
her, except that  . . . when the action is between herself and her husband 
she may sue or be sued alone." 

But  i t  is now noted that  the statute C.S. 454 was deleted in the adop- 
tion of the General Statutes as being superseded by G.S. 52-1, e t  seq., 
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that  is Chapter 52 entitled Married Women. See Division XX, Appendix 
V I I I ,  Comparative table, ( 2 )  Table of deleted Sections. 

Therefore, when the several sections in Chapter 52 of the General 
Statutes are read, the provisions of C.S. 2513 appear as G.S. 52-10, but 
the provisions of C.S. 454 no longer appear, and there is no provision 
authorizing the husband to sue his wife in tort for injury inflicted upon 
him by her during coverture. Moreover, the provisions of this chapter, 
G.S. 52, i n  so f a r  as the husband is concerned, constitute in the main 
abridgements of rights he had as to his wife's property under the common 
law, and do not purport to create in him, as against her, rights he did not 
have a t  common law. Helmsfe t ler  v. Power Co., 1324 N.C. 821, 32 S.E. 
2d 611. 

And while i t  is urged that  since the wife may sue the husband in such 
cases, he should be permitted the like right to sue her, sufficient answer 
for present purposes is, this Court does not make the law. That  is in the 
province of the General Assembly. (Rober t s  v. Eoberts,  supra.) And 
the General Assembly has not seen fit to so modify the common law. 

The judgment below is 
Reversed. 

T. M. MACKIE V. H .  D. MACKIF: AND WIFE, .JENNIE MACKIE, K .  L. 
MACKIE AND WIFE, VIOLET MACKIE, A N D  V. :R. MACKIE A N D  WIFE, 
B L A N C H E  MACKIE. 

(Filed 23 March, 1949.) 
1. Deeds § 2b- 

The provisions of G.S.  41-5 that an infant unborn, but in eese, is capable 
of taking by deed or other writing in the same nianner as though he were 
born, gives the same capacity to an unborn infant to take property as such 
infant has under the law governing its right to take by inheritance or 
devise, which is from the time of conception. 

2. Deeds § 6 M- 
Grantor executed deed to his son for life and then to his son's children 

in fee. Thereafter the grantor and the grantee undertook to revoke the 
restrictive provision in the deed and joined in conveying the title to a 
third person. A child was born of the marriage of the grantee in the 
original deed less than 280 days after the attempted revocation. Held: 
The child was in esae a t  the time of the attempted revocation and there- 
fore the revocation was inefiectual. G.S.  39-6. 

3. Deeds § 2b: Descent and Distribution 3 3c: Wills 9 34d- 
For the purpose of capacity to take under a deed and for the p~lrpose of 

inheritance, it will be presumed, in the absence of evidence to the contrary, 
that a child is in eeee 280 days prior to its birth. 
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APPEAL by the defendants, K. L. Mackie and V. R. Mackie, from 
Clement, J., a t  November Term, 1948, of YADKIN. 

This is a n  action to t ry  and determine the title to land, and to remove 
a cloud from the title of the plaintiff to an undivided one-fourth interest 
in a certain tract of land;  the defendants claiming under deeds which 
the plaintiff alleges are null and void. 

The facts were stipulated below,\ and may be briefly stated as follows : 
1. On 16 July,  1894, John Mackie, Sr., "in consideration of love and 

affection and one dollar paid to him by John  Mackie, Jr.," executed a 
deed to his son, John Mackie, Jr.,  "for life and then to his children and 
their heirs and assigns," conveying a certain tract of land in Liberty 
Township, Yadkin County, N. C., consisting of 113 acres more or less. 
This deed was duly filed for recording on 18 July,  1894. 

2. Thereafter, on 15 January,  1898, John  Mackie, the grantor in the 
above deed, and John  W. Mackie (being the same person designated as 
John  Mackie, Jr.,  the grantee in said deed) and his wife Mary E. Mackie, 
undertook to revoke the restrictive provision in the foregoing deed and 
to convey a fee simple title to the tract of land conveyed therein to one 
George Carter. This deed was filed for recording on 3 July,  1899. 

3. The first child born to John  W. Mackie, Jr . ,  and his wife, 
Mary E. Mackie, was H. D. Mackie, one of the defendants, who was born 
9 June,  1898. V. R. Mackie and K. 5. Mackie (same as K. L. Mackie) 
also defendants, and T. M. Mackie, the plaintiff, were thereafter born of 
the marriage. 

4. Mary E. Mackie obtained a deed to this 113 acre tract of land, on 
16 August, 1917, and claimed title thereto through mesne conveyances 
from George Carter, the grantee in the instrument referred to in para- 
graph two above. She and her husband, John TV. Mackie, J r . ,  are living 
separate and apart ,  pursuant to a separation agreement executed 16 
August, 1917, and duly recorded 1 October, 1947. 

5. On 17 March, 1948, Mary E. Mackie, in consideration of love and 
affection, executed three deeds, as follows: one to H. D. Mackie for 28 
acres of land in question, one to V. R. Mackie and K. L. Mackie for 87 
acres of the land, and one to the plaintiff for one acre of the land, reserv- 
ing unto herself a life estate in each tract. These deeds were filed for 
recording the same day they were executed. 

Upon these facts i t  was agreed his Honor should determine the rights 
of the parties and enter judgment accordingly. 

The court below held that  the attempted revocation of the deed from 
John Mackie, Sr., to John  Mackie, J r . ,  was ineffective, "the remainder 
having vested in the child in esse and those born since," and that  the 
deeds executed by Mary E. Mackie, on 17 March, 1948, are clouds upon 
the title of the plaintiff, the court being "of the opinion that  they are 
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void," and entered judgment accordingly. The defendants, K. L. Mackie 
and V. R. Mackie, appealed from the judgment and assign error. 

Hal2 & Zachary for plaintiff. 
J .  T .  Reece and Allen c6 Henderson for defendants. 

DENNY, J. The question involved on this appeal is whether or not 
H. D. Mackie, the son of John W. Mackie, Jr., who was born 9 June, 
1898, was in being within the meaning of G.S. 39-6, when the deed of 
revocation was executed on 15 January, 1898. 

The above statute, upon which the appellants rely, reads in part as 
follows: "The grantor in any voluntary conveyance in which some 
future interest in real estate is conveyed or limited to a person not i n  esse 
may, at  any time before he comes into being, revoke by deed such interest 
so conveyed or limited. This deed of revocation shall be registered as 
other deeds; and the grantor of like interest for a valuable consideration 
may, with the joinder of the person from whom the consideration moved, 
revoke said interest in like manner." 

When a child is in being and capable of taking by deed or other writ- 
ing, has been fixed by statute in this jurisdiction. G.S. 41-5 provides: 
"An infant unborn, but in esse, shall be deemed a person capable of 
taking by deed or other writing any estate whatever in the same manner 
as if he were born." 

Under our decisions and applicable statutes, a conveyance made di- 
rectly to the children of a living person conveys the title only to those 
who are alive at  the time of the execution of the deed, including a child 
then en ventre sa mere. But where a life estate is given to the parent 
and there is a limitation over to the children, all the children who are 
alive, including a child in being but unborn, at  the termination of the life 
estate, take thereunder. Powell v. Pottiell, 168 N.O. 561, 84 S.E. 860; 
Roe v. Journegan, 175 N.C. 261, 95 S.E. 495; Cole v. Thornton, 180 
N.C. 90, 104 S.E. 74; Johnson v. Lee, 187 N.C. 753, 122 S.E. 839; 
Jefferson v. Jefferson, 219 N.C. 333, 13 S.E. 2d 745; Beam v. Gilkey, 
225 N.C. 520, 35 S.E. 2d 641; Pinkham v. Aiiercer, 227 N.C. 72, 40 S.E. 
2d 690. 

I t  seems clear to us that G.S. 41-5 gives to an unhorn infant the same 
capacity to take property by "deed or other writing," as such infant has 
under the law governing its right to take by inheritance or devise. "Bio- 
logically speaking, the life of a human being begins at  the moment of 
conception in the mother's womb, and in the lam of inheritance this view 
is adopted, so that if one dies intestate, his unborn child, if eventually 
born alive, and not too soon after conception to be capable of living, 
inherits equally with its older brothers and sisters ; and by analogy to this 
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rule, a devise or bequest to children or grandchildren includes a post- 
humous child or grandchild en ventre sa mere a t  the time of the testator's " 
death. A child en  ventre sa mere is also included in the phrase 'persons 
living a t  the death' of any  person. B y  a legal fiction or indulgence, a 
legal personality is imputed to an  unborn child as a rule of property for 
all purposes beneficial to the infant  after his birth, but not for purposes 
working to  his detriment. The interest taken by the child a t  birth dates 
back to the time of conception or to  the later originating of the title, and 
cannot be defeated by intermediate proceedings to which he was not a 
party." 27 Amer. J u r .  747. Ordinarily a different rule or definition is 
applied as to when life begins, i n  tort actions and in criminal statutes. 
27 Am. Ju r .  '748; 8. v. Forte, 222 N.C. 537, 23 S.E. 2d 842. 

Applying the law to the facts in this cask, i t  is presumed that  the child 
of John  W. Mackie, Jr.,  who was born on 9 June,  1898, was conceived 
280 days, or ten lunar months, prior to the date of his birth, in the absence 
of evidence to the contrary, and was therefore in being a t  the time the 
purported deed of revocation was executed on 15 January,  1598. 8. v. 
Forte, supra; S. v. Bryant,  228 N.C. 641,46 S.E. 2d 847; 16. Amer. Ju r .  
852. The grantor in the original deed to John  W. Mackie, Jr., was 
divested of the power to revoke the remainder which he had theretofore 
conveyed to the children of the grantee, the moment a child of the grantee 
came into being. Such remainder rested in the child, though unborn, 
subject to the rights of other children of the grantee who might be born 
thereafter. Powell v. Powell, supra; Johnson v. Lee, supra. 

We think his Honor correctly interpreted the law applicable to the 
facts as stipulated, and the judgment entered in accord therewith is 

Affirmed. 

ROSCOE L. COX r. J. MILTON LEE. 

(Filed 23 March, 1949.) 
1. Automobiles 5 8a- 

While the driver of an automobile is not required to anticipate negli- 
gence on the part of others, he is under duty to keep a reasonably careful 
lookout a t  all times, and will be held to the duty of seeing  hat he ought 
to see. 

2. Automobiles 5 12a- 
The driver of an automobile is required a t  all times to operate his 

vehicle with due regard to traffic and conditions of the highm-ay, and keep 
his car under control and decrease speed when special hazards esjst by 
reason of weather or highway conditions or when necessary to aroid col- 
liding with any other vehicle, G.S. 20-140, 141. 
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3. Automobiles 8 8d- 
One who operates a motor vehicle a t  night must take notice of the 

esisting darkness and must not exceed a speed which will enable him to 
stop within the radius of his lights. 

4. Same: Automobiles g 18h (3)-Evidence held to show contributory 
negligence as  matter of law on part of driver hitting unlighted vehicle 
on highway. 

Defendant's truck was standing without lighw with its front 3 to 4.8 
feet on the hard surface of the highway on the north side. A car was 
parked on the shoulder on the south side of tht? highway, twenty-five or 
thirty feet east of the truck. The driver of plaintiff's car, traveling west 
a t  about fifty miles per hour, struck the protruding portion of defendant's 
truck. The driver of plaintiff's car testified that there was nothing on the 
highway to obstruct his view, that the lights on the parked car did not 
blind him, and that he was looking a t  the parked car on his left side of the 
road and therefore did not see the truck on hi81 right until he struck it. 
Held: The evidence discloses contributory negligence as a matter of law 
on the part of the driver of the car. 

APPEAL by defendant from Burgwyn, Special Judge, November Term, 
1948, JOHNSTOX. Reversed. 

Civil action to recover damages resulting from an  automobile-truck 
collision. 

The  evidence most favorable to plaintiff tends to  show that  on the 
night of 24 December 1947, about 6 :30 p.m., defendant's pick-up truck 
was standing without lights, backed up to his corn crib on the north side 
of the Newton Grove-Goldsboro highway. The front end of the truck 
was on the hard surface portion of the highway, 3 to 4.8 feet. Defendant 
was under the shelter unloading corn. P l a in t iPs  son, operating plain- 
tiff's car a t  about fifty miles per-hour, on his right-hand side, approached 
from the east. A t  the time another car was standing on or near the 
shoulder of the road on the south side, headed east, with its parking lights 
on. I t  was standing twenty-five or thir ty feet to the east of defendant's 
truck. The road was s t ra i ih t  to  the east  from three-fourths to one mile. " 
and there was no other traffic on the road and no obstruction to prevent 
one traveling westerly from seeing a t  least one-half mile. The  car col- 
lided with the front end of the truck and then traveled on down the 
highway for about 300 feet. I t  was badly damaged. 

The defendant offered evidence tending to show that  plaintiff's car  was 
traveling seventy-five or eighty miles per hour, and that  the other car 
standing on the south side was twent,y-five or thir ty feet off the highway 
a t  or near a grove. 

When the cause came on for trial, the court below submitted issues of 
negligence, contributory negligence, and damages. The jury answered 
each issue in favor of the plaintiff. From judgment on the verdict, 
defendant appealed. 
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Wellons & Canaday for plaintiff appellee. 
L y o n  & L y o n  for defendant appellant. 

BARNHILL, J. The conclusion that  the defendant committed an  act of 
negligence in leaving his truck standing partly on the hard surface por- 
tion of the highway in the nighttime, unattended and without lights, 
would seem to  be inescapable. 

The question then is this:  Does the evidence, considered in the light 
most favorable to plaintiff disclose negligence on the part  of the driver 
of plaintiff's automobile which, as a matter of law, was a contributing 
cause of the collision and resulting damage? A careful review of the 
record leads us to the conclusion that  we must answer in  the affirmative. 

The driver of an automobile is  not required to anticipate negligence on 
the part  of others, and his failure to do so does not constitute an act of 
negligence. Reeves v. Staley,  220 N.C. 573, 18 S.E. 2d 239; Caulder v .  
Gresham, 224 N.C. 402, 30 S.E. 2d 312; Hil l  v. Lopez, 228 N.C. 433, 
45 S.E. 2d 539. 

Bu t  he is under the duty to keep a reasonably careful lookout. Murray  
v. R. R., 218 N.C. 392, 11 S.E. 2d 326; Mills v. Moore, 219 N.C. 25, 
12  S.E. 2d 661; Reeves v. Staley,  supra;  Tarrant  v. Bottling Co., 221 
N.C. 390, 20 S.E. 2d 565; Harper  v. Harper,  225 N.C. 260, 34 S.E. 2d 
185;  Hobbs v .  Coach Co., 225 N.C. 323, 34 S.E. 2d 311; Henson v. 
Wilson ,  225 N.C. 417, 35 S.E. 2d 245. "The requirements of prudent 
operation are not necessarily satisfied when the defendant 'looks' either 
preceding or during the operation of his car. I t  is the duty of the driver 
of a motor vehicle not merely to look, but to  keep a n  outlook in the direc- 
tion of travel ; and he is held to the duty of seeing what he ought to have 
seen." W a l l  I ? .  Bain ,  222 N.C. 375, 23 S.E. 2d 330. 

Likewise, he must a t  all times operate his vehicle with due regard to 
the width, traffic, and condition of the highway, and he must decrease 
speed and keep his car under control "when special hazard exists . . . 
by reason of weather or highway conditions, and speed shall be decreased 
as may be necessary to avoid colliding with any . . . vehicle, or other 
conveyance on . . . the highway . . ." G.S. 20-141. This requirement, 
as expressed in G.S. 20-140, 141, constitutes the hub of the motor vehicle 
law around which other provisions regulating the operation of motor 
vehicles revolve. K o l m a n  v. Si lbert ,  219 N.C. 134, 12  S.E. 2d 915; 
Brown v .  Products  Co., Inc., 222 N.C. 626, 24 S.E. 2d 334; Allen v .  
Bottling Co., 223 N.C. 118, 25 S.E.  2d 388; H o k e  v. Greyhound Corp., 
226 N.C. 692,40 S.E. 2d 345; Carvey  v .  Greyhound Corp., 228 N.C. 166, 
45 S.E. 2d 58 ; Stee lman v. Benfield, 228 N.C. 651,46 S.E. 2d 829; T y s o n  
v .  Ford, 228 N.C. 778, 47 S.E. 2d 251. 
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So then, one who operates a motor vehicle during the nighttime must 
take notice of the existing darkness which limits visibility to the distance 
his headlights throw their rays, and he must operate his motor vehicle 
i n  such manner and a t  such speed as will enable him to stop within the 
radius of his lights. Allen 7). Bottling Co., supra; Lee v. R. R., 212 N.C. 
340, 193 S.E. 395; Caulder v. Gresham, supra; 8ibbitt v. Transit Co., 
220 N.C. 702,18 S.E. 2d 203; Tyson v. Ford, suprc'. 

Here the driver of plaintiff's automobile was operating his vehicle on 
a straight road. H i s  headlights were in good condition. According to  
his own testimony there was nothing on the highway to obstruct his view, 
and the lights of the parked car did not blind him and did not prevent 
him from seeing the truck. Instead of looking in the direction he was 
traveling, he was looking to  his left a t  the car parked on that  side of the 
road "and that  is why I did not see the truck until I struck it." 

Thus i t  appears that  he was not looking, or, looking, did not see the 
parked truck in time to stop or turn to the left and avoid the collision. 
In  either event, his own negligence was one of the contributing causes 
of the unfortunate occurrence. 

I t  follows that  there was error i n  the refusal of the court below to  
grant  the defendant's motion to dismiss the action as in case of nonsuit. 
F o r  that  reason the judgment below is 

Reversed. 

H. V. EDGERTON, N. L. EDGERTON, GIiENN EDGERTON, GARLAND LEE 
EDGERTON, CARL JULIUS EDGERTON AND PAUL WESTET EDGER- 
TON v. WILLIAM 0. HARRISON AND WIFE, EMMA HARRISON. 

(Filed 23 March, 1949.) 
1. Deeds § 11- 

In construing a deed, the order and historic importance of the several 
parts and clauses have been given less emphasis in applying the rule that 
the intention of the grantor must be gathered from the four corners of the 
instrument. 

2. Sam- 
Settled rules of law or of property as well as e~~tablished public policy 

will be given effect when properly applicable regardless of intent or even 
in contravention of it. 

3. Deeds lSb- 
The rule in S h e l l e ~ ' 8  case is a rule of property and not of construction, 

and the rule will be applied where there is a limitr~tion over after a free- 
hold estate to the heirs general or heirs of the body of the first taker 
unless it is apparent that the word "heirs" is used to describe n class to 
take by purchase. 
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4. Same- 
The deed in question conveyed to husband and wife a life estate and 

expressed grantor's intent to convey only a lifetime right to said grantees, 
with provision that said grantees should have and hold said tract of land 
during their natural lives and then to the heirs of the body of the f eme  
grantee. Held: The husband took only a life estate, and the conreyance 
being to the wife and then to the heirs of her body, the rule in $helle!/'s 
case applies, and the estate in fee tail conveyed to the wife is converted by 
G.S. 41-1 into a fee simple absolute. 

PLAINTIFFS' appeal from U'i l l inms,  J., October Term, 1948, JOHNSTON 
Superior Court. 

Plaintiffs brought this action to recover of the defendant certain lands 
lying in Johnston County, alleging their ownership, and possession 
thereof by the defendant. The defendant denies that  have 
any right to the lands in question and sets up  sole title in himself. 

The parties are agreed upon the documents, transactions and acts 
through which the title must be traced to the true owner, but d i~agree  
as to the proper interpretation thereof. 

The title in dispute stems from a deed of conveyance, a copy of which 
is attached to the complaint, and admitted by defendant to be correct, 
and to constitute the title under which, by m e s n e  conveyance, they both 
claim. 

The deed in question was made by Sallie Wiggs, grantor, to her daugh- 
ter, Sophronia Edgerton and husband, Fernando Edgerton, grantees, 
conveying to them a life estate in the premises with certain limitations 
noted below. Sallie Wiggs, Sophronia and Fernando Edgerton, the 
named grantees, are all dead, the husband predeceasing the wife. The 
plaintiffs, respectively are sons and grandsons of Sophronia and Fer-  
nando. The deed purports to "sell and convey to said F. C. Edgerton & 
Sophronia Edgerton a life estate in and to a certain tract or parcel of 
land" described, and immediately provides, "The grantor, Sallie Wiggs, 
reserves for herself a lifetime right in the above described land . . . 
And for a better understanding and the true intent of this conveyance 
I only intend to convey to F. C. Edgerton & Sophronia Edgerton a life- 
time right to said above described land after my  death. To have and to 
hold the aforesaid tract or parcel of land, and all privileges and appur- 
tenances thereto belonging, to the said F. C. Edgerton & Sophronia 
Edgerton during their natural  life and then to the heirs of the body of 
Sophronia Edgerton, to their only use & behoof forever." 

Fernando C. Edgerton and his wife, S o ~ h r o n i a ,  conveyed the lands in 
dispute to Edward E. Rhodes, Trustee, of the Mutual Benefit Life Insur- 
ance Company, and the deed of trust was afterwards foreclosed and deed 
of the trustee executed to the said Mutual  Benefit Life Insurance Com- 
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pany, which latter corporation conveyed the same in fee to the defendant 
William 0. Harrison, who now holds by virtue of the said' deed. 

When the case was called for trial the defendant moved for judgment 
upon the pleadings to the effect that he was the owner and entitled to the 
possession of the lands in dispute, and that the plaintiffs had no interest 
therein. The court being of the opinion that the pleadings raised no 
issues of fact but only the legal construction of the deed of Sallie Wiggs, 
granted defendant's motion and entered judgment accordingly. The 
plaintiffs objected, excepted and appealed. 

Abe l l ,  Shepard  & Wood-By:  L a r r y  F. Wood--for plaintif fs,  appel- 
lants.  

Moore & R r i n k l e y  and Ba t t l e ,  W i n s l o w  (e Merri l l  for defendants ,  
appallees. 

SEAWELL, J. The one question posed on this appeal is whether the 
deed of Sallie Wiggs, by application of the rule in Shelley's case, con- 
veyed to Sophronia Edgerton a fee simple estate in the disputed lands. 
The affirmative answer to this question given in the lower court must be 
affirmed. 

The appellants stress the following declaration appearing immediately 
before the f c n e n d u m  clause: "8nd for a better understanding and the 
tlwe intent of this conveyance. I only intend to convey to F. C. Edgerton 
nntl Sophronia Edgerton the lifetime right to said land after my death." 
They urge that this intent be observed in the consti-uction, citing T r i p l e t t  
v. W i l l i n m s ,  149 N.C. 394, 63 S.E. 79, and later precedents in accord. 
They insist that "the intention of the parties is the main object of all 
constrnctions," and particularly those applying to deeds. 

It is true that rules of construction applied to deeds of conveyance have 
been greatly relaxed in modern practice, so that emphasis is no longer 
placed on the order of succession and relative historic importance of the 
several parts and clauses; and that the intention is to be gotten from the 
(( four corners," as in other instruments. 

The whole subject of estates in land, their creation and relationship, 
is highly technical, and the conveyancer may expect to meet with settled 
rules of law or rules of property and established public policy which 
operate in disregard, or even in contravention, of intent. I n  that event 
the collateral expression of intent will not avail. 

Speaking of the rule in Shelle?j's case, it is said in JTichols v. Gladden,  
117 N.C. 497, 501, 23 S.E. 459, "A declaration, however positive, that 
the rule shall not apply or that the estate of the ancestor shall not con- 
tinue beyond the primary expressed limitation, or that his heirs shall take 
by purchase and not by descent, will be unavailing to exclude the rule 
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. . . the rule is one of property and not of construction." I n  this the 
Court adopts the language of Daniel v. Whortenby, 17 Wall. 639. The 
opinion further says, (adopting the expression in 2 Wash. 273) : 

"Whenever the rule does apply it is as a rule of the common law 
so imperative that though there be an expressed declaration that the 
ancestor shall only have a life estate i t  will not defeat its union with 
the subsequent limitation to his heirs." 

I n  the instant case, however, the expressed intent that Sophronia 
should have no more than a life estate is not inconsistent with, but 
actually in aid of the limitation to the ('bodily heirs," in creating an 
estate in fee tail, which the statute converts into a fee simple absolute. 
(2.8. 41-1 (see stat. 1784, C .  204, S. 5). 

The rule in Shelley's case, invoked by the defendant, obtains here and 
is controlling. 

As understood here, it covers the situation where the limitation is to 
bodily heirs, (where there is nothing apparent to indicate that the ex- 
pression refers to bodily heirs as a "descriptio personarum," or a limited 
class who might take by purchase), as well as where the limitation is to 
heirs general. 

I n  Nichols v. Gladden, supra, p. 500, the rule is stated as follows : 

"That when the ancestor by any gift or conveyance taketh an 
estate of freehold and in the same gift or conveyance an estate is 
limited either mediately or immediately to his heirs, in fee or in tail, 
the words 'heirs' is a word of limitation of the estate and not a word 
of purchase. The definition is taken from 1 Coke, 104." 

The very comprehensive opinion of Chief Justice Stacy, speaking for 
the Court in Welch v.  Gibson, 193 N.C. 684, 687, 138 S.E. 25, (q. v.) ,  
adopts the rule as stated by Chancellor Kent in his Commentaries, (4  
Kent Com. 215) as follows : 

"When a person takes an estate of freehold, legally or equitably, 
under a deed, will, or other writing, and in the same instrument 
there is a limitation by way of remainder, either with or without 
the interposition of another estate, of an interest of the same legal 
or equitable quality, to his heirs or heirs of his body, as a class of 
persons to take in succession from generation to generation, the 
limitation to the heirs entitles the ancestor to the whole estate." 
1 Prest. Est. 263. 

I n  the particular case it is to be noted that the limitation of the life 
estate is to Fernando Edgerton and Sophronia Edgerton, husband and 
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wife. T h i s  l imitat ion of the  l i fe  estate t o  two persons introduces n o  
element to  defeat the  application of the rule. T h e  effect would be only 
t h a t  Sophronia's e s t a t e  i n  fee simple absolute would have been subject 
t o  the  life estate of her  husband, Fernando,  a n d  t h e  record shows t h a t  
she survived him. 

I n  t h a t  respect and others, the  factual  s i tuat ion .in the  instant  case is  on 
al l  fours  with those i n  Rawls v. Roebuck, 228 N.C. 537, 46 S.E. 2d 323;  
and  the  succinct bu t  ample opinion of Mr. Justicc Denny i n  t h a t  case is  
controlling here. 

T h e  pleadings and  admissions of the part ies  contain sufficient facts  to  
make  the  issue entirely one of law, and  the  motion f o r  judgment on  the  
pleadings was properly allowed. T h e  correct conclusion was reached, 
and  the  judgment  is 

Affirmed. 

STATE v. RICHARD VANHOY. 

(Filed 23 March, 1949.) 
1. Automobiles § 2 9 L  

The State's evidence tending to show that defendant was driving some 
eighty to ninety miles per hour over a highwag whereon several other 
vehicles were moving a t  the time, is sufficient to overrule defendant's 
motion to nonsuit and sustain conviction of reckless driving, G.S. 20-140, 
and driving a t  a speed in excess of fifty-five miles per hour, G.S. 20-141. 

2. Intoxicating Liquor § 9d- 
Evidence that  officers found two full bottles of nontax-paid whiskey in 

defendant's car upon their search immediately after arresting defendant 
for driving the car recklessly and a t  excessive speed, is sufficient to over- 
rule defendant's motion to nonsuit and support conviction of illegal trans- 
portation of intoxicating liquor. 

3. Criminal Law 8 43: Constitutional Law 19a- 
The fact that  evidence is obtained by unlawful means does not render 

such evidence inadmissible in this State in the absence of statutory pro- 
vision to the contrary, and therefore testimony by officers that they 
searched and found a quantity of nontax-paid liquor in defendant's car 
is competent notwithstanding the search was made without a warrant. 

4. Criminal Law gg 54b, 60- 
Where a general verdict of guilty is returned to indictment containing 

numerous counts, i t  will be presumed that  the verdict relates to the counts 
supported by the evidence. 

8. Criminal Law § 53d- 
The charge of the rourt in this case, both as  to the statelllent of the 

evidence and the law arising on the essential features of the evidence, 
is held to be in substantial compliance with the reciuirements of G.S. 1-180. 
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6. Intoxicating Liquor &- 

Defendant admitted ownership of the car he was driving when arrested 
by the officers. Two bottles of nontax-paid whiskey were found in the 
car, but defendant denied that he had put any liquor in the car or had 
knowledge of its presence therein. Held: Verdict of the jury that defend- 
ant was guilty of unlawful transportation of intoxicating liquor is suffi- 
cient to snstain the court's order confiscating his car and ordering it sold 
in conformity with statute. G.S. 18-6, 18-48. 

APPEAL by defendant from Clement, J., September Term, 1948, of 
YADKIN. N o  error. 

One of the bills of indictment under which defendant was tried con- 
tained various charges of violation of the statutes in regard to intoxi- 
cating liquor, G.S. 18-2, including the unlawful transportation of intoxi- 
cating liquor. I n  another bill the defendant was indicted for violation of 
several statutes regulating the operation of motor vehicles on the high- 
way, including charges of reckless driving, G.S. 20-140, and driving a t  a 
speed in excess of 55 miles per hour. G.S. 20-141. Both cases were 
consolidated for trial. 

There was a general verdict of guilty as charged. Judgments were 
rendered imposing sentence of six months in jail for unlawful transporta- 
tion of intoxicating liquor, and four months for reckless driving, sentences 
t o  be served consecutively. There was an additional sentence of thir ty 
days for speeding, but the last sentence was ordered to be served con- 
currently with the first sentence. 

Judgment was also rendered that, defendant having been convicted for 
unlawfully transporting intoxicating liquor in his automobile, the vehicle 
in which the liquor was being transported and which was being used for 
that  purpose be confiscated and sold in accordance with the statute. 

Defendant appealed. 

Attorney-General Nc i l lu l lnn  and .Issistant Attorney-General Noody 
and Forresf A .  Shuford, 11, Member of Staf i ,  for State. 

Allen & Henderson and A.  T.  Grnnt for defendant, appellant. 

DEVIN, J. The defendant's motion for judgment of nonsuit as to the 
charges, or either of them, on which he was being tried was properIy over- 
ruled. S. v. Gentry, 228 N.C. 643, 46 S.E. 2d 863. As no defect appears 
on the face of the record, motion in arrest of judgment was also properly 
denied. 8. v. McKnight, 196 N.C. 259, 145 S.E. 281. 

While the two bills of indictment under which the defendant was tried 
contained numerous counts, the general verdict of guilty as charged in  
both cases would be presumed to have been returned on the counts to 
which the evidence related, that  is, unlawful transportation of intoxi- 
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cating liquor, reckless driving of an automobile, and driving at a greater 
rate of speed than 55 miles per hour. S. v. Smith, 226 N.C. 738, 40 S.E. 
2d 63 ; 8. v. Snipes, 185 N.C. 743, 117 S.E. 500. There was evidence to 
support the verdict on these counts, and to sustain the judgment rendered 
thereon. I n  the defendant's automobile which he was driving were found 
two full bottles of whiskey, in violation of G.S. 18-2, and the State's 
evidence showed he was driving a t  the rate of 80 to 90 miles per hour 
over a road whereon several other vehicles were moving at the time. S. v. 
Steelman, 228 N.C. 634, 46 S.E. 2d 845; S.  v. Hcdbrook, 228 N.C. 620, 
46 S.E. 2d 843. 

Defendant contends, however, that the trial court erred in admitting 
evidence of Sheriff Moxley as to search of his automobile without a search 
warrant. I t  appears from the record that defendant excepted to the 
sheriff's statement that he searched defendant's car, but no objection 
appears to have been made to the sheriff's testimony as to the result of his 
search. Nor was objection made to similar testimony from another 
State's witness. However, we think the evidence was competent. The 
defendant was arrested about 1 a.m. for reckless driving and speeding, 
and placed in jail until bond could be arranged. The officers then imme- 
diately searched defendant's automobile and found in the glove compart- 
ment two full bottles of whiskey, "white, non-tax-paid." The defendant 
had a general reputation for "messing with liquor and bootlegging" and 
had previously been convicted of unlawful possession. The evidence of 
the presence of intoxicating liquor in the automobile in which it was 
being unlawfully transported was not rendered incompetent though the 
incriminating liquor was discovered without the a.~d of a search warrant 
as required by the proviso in G.S. 18-6, I n  Stansbury's North Carolina 
Evidence, sec. 121, it is said : "According to the traditional common-law 
view, evidence is not inadmissible because of the fact that it was obtained 
by unlawful means. The United States Supreme Court, followed by a 
large number of state courts, has departed from this previously settled 
rule, but in North Carolina it is still the law except as it has been ex- 
pressly modified by statute." The holding on this point in the different 
jurisdictions will be found collected in 150 A.L.R. 566; 134 A.L.R. 829; 
8 A.L.R. 348. See McDonald v. U.  S., 93 Law. Ed. Adv. Op. 144. I n  
Wigmore, secs. 2183-2184, the Federal rule is criticized. The view that 
such evidence is not for that reason incompetent has been uniformly 
adhered to by this Court. S.  v. Shermer, 216 N.C. 719, 6 S.E. 2d 529; 
8. v. McGee, 214 N.C. 184, 198 S.E. 616; S. v. Hickey, 198 N.C. 45, 
150 S.E. 615; S. v. Godetts, 188 N.C. 497, 125 S.E. 24; S.  v. Simmons, 
183 N.C. 684, 110 S.E. 591; S. 1). Wallace, 162 N.C. 622, 78 S.E. 1. 
While we have a statute, G.S. 15-27, which render!$ evidence of facts dis- 
covered by the use of a search warrant issued without verification by the 
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oath of the complainant incompetent, the circumstances here are not such 
as to bring this case within the language of that statute. S. v. McGee, 
supra. 

The defendant excepted "to the charge of m e  court as a whole," and 
assigns as error that the court did not state fully the evidence and explain 
the law arising thereon. While the defendant's exception is "broadside," 
and his assignment of error does not point out wherein the court failed 
to explain the law arising on the evidence, an  examination of the charge 
leads to the conclusion that  the trial judge substantially complied with 
the requirements of the statute (G.S. 1-180), both as to statement of the 
evidence and the law arising on the essential features of the evidence. 
S. v. Graham, 194 N.C. 459 (467), 140 S.E. 26; S. v. Britt, 225 N.C. 
364, 34 S.E. 2d 408; S. v. Thomas, 226 N.C. 384, 38 S.E. 2d 166. The 
case seems to have been fairly presented to the jury, and no prejudicial 
error has been shown. 8. v. Glatly, post ,  177. 

The defendant also excepted to the order confiscating the automobile 
used in the unlawful transportation of intoxicating liquor as found by 
the jury. 

The statute makes i t  obligatory upon officers, upon discovering any 
person transporting intoxicating liquor in violation of law, to arrest him 
and to seize the vehicle being used for such transportation, and author- 
izes the court, upon the conviction of the offender, to order sale of the 
vehicle for the benefit of the public school fund, with saving protection 
for the rights of a claimant of the vehicle who can show that  the vehicle 
was used in the transportation of liquor without his knowledge or consent. 
G.S. 18-6; 18-48. 

Here the defendant admitted ownership of the automobile in which 
two bottles of nontax-paid whiskey were being transported a t  the time 
of his arrest, but denied he had put any liquor in the car or had any 
knowledge of its presence therein. However, the jury resolved this issue 
of fact against the defendant and found him guilty of unlawfully trans- 
porting intoxicating liquor as charged. I t  appears therefore that  all the 
essential facts necessary to authorize confiscation of defendant's a u t e  
mobile were before the court, and that  the order appealed from was 
entered thereon in accordance with the statute. S.  v .  Ball, 224 N.C. 314, 
30 S.E. 2d 158 ; S. v. Maynor, 226 N.C. 645, 39 S.E. 2d 833. The judg- 
ment will be upheld. 

I n  the trial we find 
No error. 
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C. G. GRADY ET AX.. V. JAMES I). PAR.KER ET AI.. 

(Filed 23 March, 1949.) 

1. Judgments § 39: Guardian and Ward 14- 

A successor guardian obtained judgment against the prior guardian 
and the surety on his bond, and a t  a later date recovered another judgment 
in a smaller amount against the prior guardian and his wife on a note 
signed by both and secured by deed of trust. H e l d :  In a later action to 
renew the judgments, the holding of the trial court that plaintiff was not 
entitled to renew the second judgment because it and the first judgment 
represented one and the same indebtedness, musl- be held for error, since 
the effect is to release and relieve the feme defendant from any liability 
and the guardian is entitled and is under duty to hold to all security. 

2. Reference 4- 
Where in an action to redeem land sold under foreclosure under order 

of court and for an accounting, defendants plead estoppel, laches and title 
by adverse possession for seven years under color, G.S. 1-38, it is error for 
the court to resolve the pleas in bar against defendant and order a compul- 
sory reference, since defendants are entitled to an adequate hearing on 
their pleas in bar before reference can properly be ordered, G.S. 1-189. 
A prior decision of the Supreme Court that the foreclosure was void be- 
cause the trustee was not a party to the action, in which the pleas in bar 
were not before the Court, or in view, has no bearing upon this matter. 

APPEALS by plaintiff-defendant, First-Citizens Bank & Trust  Company, 
Guardian of Henry  A. Hodges, and defendants, :Riverside Brick & Tile 
Co., J. H. Strickland and wife, Mabel Strickland, from Will iam, J., a t  
September-October Term, 1948, of JOHNSTON. 

Civil actions to renew judgments, to redeem and for an  accounting and 
to  determine priority of liens. 

Fo r  convenience the numbers of the cases as they appear on the civil 
issue docket in the Superior Court will be retained here. 

1. I n  C. I. D. No. 4019, C. G. Grady, guardian of Henry  A. Hodges, 
incompetent, obtained judgment against James D. Parker  a t  the Septem- 
ber Term, 1935, Johnston Superior Court, and surety on his guardianship 
bond, for $8,023.81, with interest and costs. (This judgment was under 
consideration on appeal from motion to recall execution a t  the April 
Term, 1945, reported in 225 N.C. 480, 35 S.E. 2d 489.) 

2. I n  C. I. D. No. 4237, C. G. Grady, guardian of Henry  A. Hodges, 
incompetent, obtained judgment against James D. Parker  and wife, 
Agnes A. Parker,  a t  September Term, 1936, Johnston Superior Court, 
for  $4,000 with interest and costs, and order of foreclosure of mortgage 
or deed of trust given to secure note signed by both defendants. (The 
foreclosure deed given pursuant to judgment in this case was held defec- 
tive or void for failure to make the trustee a party on motion and de- 
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murrer filed a t  the April Term, 1947, reported in 228 N.C. 54, 44 S.E. 
2d 449.) 

3. I n  C. I. D. No. 5496, First-Citizens Bank & Trust  Company, suc- 
cessor guardian of Henry A. Hodges, incompetent, brings suit to renew 
the judgment obtained against James D. Parker in  C. I. D. No. 4019 for 
$8,023.81, with interest and costs, less certain credits. 

4. I n  C. I. L). No. 5584, First-Citizens Bank & Trust  Company, suc- 
cessor guardian of Henry A. Hodges, incompetent, brings suit to renew 
the judgment obtained against James I). Parker and wife, Agnes A. 
Parker, in C. I. D. No. 4237 for $4,000 with interest and costs, less cer- 
tain credits. 

5. I n  C. I. D. No. 5620, James D. Parker and wife, Agnes A. Parker, 
bring suit against First-Citizens Bank & Trust Company, Guardian, 
H. V. Rose, Trustee, and Riverside Brick & Tile Company, J. H. Strick- 
land and wife, Mabel Strickland (purchasers and holders of deed for 
'(37.5-acre tract" auctioned under foreclosure in C. I. D. No. 4237) to re- 
deem and for an accounting. I n  the answers filed by the defendants they 
plead title by adver~e  possession, laches, estoppel in pais and by judgment, 
and the several statutes of limitations, all in bar of the plaintiffs' right to 
recover. ( I t  is difficult to determine from the record, if, indeed, so dis- 
cernible, as to how this case came, or was brought, into the hearing.) 

There was also a question of priority of liens occasioned by the petition 
of Phyllis A. Parker and Daniel L. Parker,  assignees of judgment in 
the case of "W. R. Denning I ) .  J. D. Parker and others," C. I. D. 4064, 
execution on which was in the hands of the sheriff when the J. D. Parker 
lands were sold under execution in the case of C. I. D. No. 4237. Not 
knowing which execution was entitled to priority, the sheriff paid the 
money into the Clerk's office. 

IJpon the suggestion of the death of James D. Parker which occurred 
10 February, 1948, his personal representative, Agnes A. Parker, execu- 
trix, was made a party to the above actions and she duly came in and 
adopted the respective pleadings filed by her testator in each of the cases. 

The court found as a fact that the judgments in C. I. D. No. 4019, and 
C. I. D. No. 4237, "represented one and the same indebtedness" ; and ( I )  
allowed the judgment in the former to be renewed, deducting the admitted 
credits, and ((subject to a further credit and payment to be made thereon 
as determined in the final judgment in or determination of the action for 
redemption and accounting" (C. I. D. No. 5620), and ( 2 )  held that  the 
judgment in C. I. D. No. 4237 was not entitled to be renewed. Exception. 

The pleas in bar were thereupon ('overruled" or resolved against the 
defendants in C. I. D. No. 5620, compulsory reference ordered in the case, 
and the cause was retained for final judgment. Exception. 
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From these rulings, the First-Citizens Bank & Trust Company, Guard- 
ian, plaintiff in the 3rd and 4th cases and defendant in the 5th, and 
Riverside Brick & Tile Company, J. H. Strickland and wife, Mabel 
Strickland, defendants in C. I. D. No. 5620, appeial, assigning errors. 

Lyon & Lyon for First-Citizens Bank & Tmst  Co., guardian, plaintif- 
defendant, appellant. 

Parker & Parker and Jane A. Parker for Agnes A. Parker, Executrix, 
Agnes A. Parker, plaintiff-defendant, and Daniel L. Parker and Phyll.is 
A. Parker, petitioners, appellees. 

Parker & Parker and Jane A. Parker for Agnes A. Parker, Executrix, 
and A g m  A. Parker in C .  I .  D. No. 5620, plaintiff, appellee. 

Levinson, Pool & Batton for Riverside Brick & Tile Co., J .  H .  Strick- 
land and Mabel Strickland in C .  I .  D .  No. 5630, defendants, appellants. 

STACY, C. J. The appeal presents a number of rulings which the 
appellants say were improvidently entered in the court below. Only two 
need be determined here, albeit all have engaged our attention. 

1. The refusal to allow the judgment in C. I. D. No. 4237 to be renewed 
because it represents a part of the same indebtedness covered by the larger 
judgment in C. I. D. No. 4019, is to release and relieve the feme defend- 
ant from any and all liability incurred by her when she joined with her 
husband in the execution of the note and mortgage upon which the subject 
judgme'nt was founded. This won't do. The guardian is entitled, and, 
indeed, required to hold to its security. Whether the payment of the 
subject judgment would inure to the benefit of the judgment debtor in 
C. I. D. No. 5496, or could be claimed as a credit on the judgment therein, 
is another matter, not presently presented. 

2. There was also error in overruling or resolving the pleas in bar 
against the defendants in C. I. D. No. 5620 and referring the case in the 
present state of the record. 

This last action is to redeem and for an accounting. The defendants 
plead, among other things, estoppel, laches and title by adverse possession 
for seven years under color. G.S. 1-38; Hughes v. Oliver, 228 N.C. 680, 
47 S.E. 2d 6 ; Layden v .  Layden, 228 N.C. 5, 44 S.E. 2d 340; Lofton v .  
Barber, 226 N.C. 481, 39 S.E. 2d 263; Perry v. Blzssenger, 219 N.C. 838, 
15 S.E. 2d 365; Glass v .  Shoe Co., 212 N.C. 70, 19'2 S.E. 899; Potts v .  
Payne, 200 N.C. 246, 156 S.E. 499; Alsworth v. Cedar Works, 172 N.C. 
17, 89 S.E. 1008; Bond v .  Beverly, 152 N.C. 56, 67 S.E. 55 ; McFarland 
v. Cornwell, 151 N.C. 428, 66 S.E. 454; Ingram 7). Colson, 14 N.C. 520; 
Tate v .  Southard, 10 N.C. 119. They are entitled to an adequate hearing 
on their pleas in bar before a reference can properly be ordered in the 
case. G.S. 1-189; Graves v.  Pritchett, 207 N.C. 518, 177 S.E. 641; 
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Garland v. Arrowood, 172 N.C. 591, 90 S.E. 766; Jones v. Wooten, 137 
N.C. 421, 49 S.E. 915. Where matters in bar of the right of action are 
well pleaded, the plea must be tried and determined before any reference 
to the master. Douglas v. Caldwell, 64 N.C. 372; Dozier v. Sprouse, 
54 K.C. 152. I f  the plaintiffs are not entitled to recover a t  all, it  is 
useless to ascertain what amount they might recover if they had an 
enforceable cause of action. Bank v. Fidelity Co., 126 N.C. 320, 35 S.E. 
588; Grimes v. Beaufort County, 218 N.C. 164,lO S.E. 2d 640 ; Reynolds 
v. Morton, 205 N.C. 491,171 S.E. 781. 

Nothing was said in Grady v. Parker, 228 N.C. 54, 44 S.E. 2d 449, 
which could have any bearing upon the present pleas in bar. They were 
not then before the Court, or in view. 

There are other exceptions worthy of consideration, especially those 
addressed to the rulings on the pleas of estoppel, but as they may not 
arise on another hearing in  the form now presented, we omit any present 
determinations thereof or conclusions thereon. Nor do we reach the 
question of priorities, as these may be upset or disarranged on the further 
hearing. 

The judgment will be vacated and the causes remanded for further 
proceedings as to justice appertains and the rights of the ~ a r t i e s  may 
require. 

Error  and remanded. 

STATE v. ROY CURTIS, ARNOLD NcKINNEY A S D  VON APERS. 

(Filed 23 March, 1949.) 
1. Health § 3- 

A district board of health is a creature of the Legislature and has only 
such powers and authority as are given it by the Legislature, G 8. 130-66, 
as rewritten in Chap. 1030, Session Laws 194.5. 

8. Health § 4: Constitutional Law § 8c- 

A district board of health established pursuant to G.S. 130-66 is without 
authority to prescribe criminal punishment for the violation of its rules 
and regulations promulgated under subsection 4 of the statute, since such 
district is without power and authority to make laws, and if the statute be 
deemed sufficiently broad to grant it such authority, the delegation of such 
power is unconstitutional. 

APPEAL by defendants from Alley, Emergency Judge, a t  January  
Term, 1949, of MCDOWELL. 

Criminal prosecutions upon three separate warrants begun in a justice 
of peace court of Marion Township charging the defendants respectively 
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with violating "Section 3 of the Public Health Ordinance adopted by 
Burke, Caldwell and McDowell District Board of Health, by selling 
milk in McDowell without first obtaining a permit for such sale" as prc- 
vided in said section of said ordinance,-heard in Superior Court, on 
appeal thereto, and consolidated for purpose of trial. 

For a special verdict the jury found as a fad; in each case that the 
defendant named in the warrant did sell milk or milk products without 
a permit as required by Section 3 of the Public Health Service Ordinance 
adopted by the District Board of Health of the Counties of Burke, Cald- 
well and McDowell. 

Section 3 of the ordinance declares that "it s h d l  be unlawful for any 
person to bring into or receive into (County of) Burke, Caldwell, Mc- 
Dowell, or its police jurisdiction for sale, or to sell, or offer for eale 
therein, or to have in storage where milk or milk products are sold or 
served, any milk or milk product defined in this amrdinance, who does not 
possess a permit from the health officer of (Counties of) Burke, Caldwell, 
McDowell . . ." And Section 16 of the ordinan.ce provides that "any 
person who shall violate any of the provisions of this ordinance shall, 
upon conviction, be fined not more than $50.00, or imprisoned not more 
than 30 days, or both, in the discretion of the court, etc. . . ." 

Upon the facts found, the court ruled that each defendant is guilty of 
selling milk in McDowell County without a permit required by law, and 
entered judgment "that the defendants, and each of them, pay the costs 
of the action." 

Defendants, and each of them, appeal therefrmom to Supreme Court, 
and assign error. 

Attorney-General McMullan and dssis tant  Attorney-General Bru ton  
for the State. 

Proctor & Darneron and R o y  W .  Davis for defendants, appellants. 

WINRORNE, J. Appellants contend, and rightly so, that Sections 3 and 
16 of the Public Health Ordinance in question excl3eds any lawful author- 
ity vested in the District Board of Health of Burke, Caldwell and Mc- 
Dowel1 Counties, and are void. 

The statute, G.S. 130-66, as rewritten in Chapter 1030 of 1945 Session 
Laws of North Carolina and designated G.S. 130-66, subsections 1, 2. 3, 
4 and 5, provides that the State Board of Health of North Carolina 
is authorized to, and, under the rules and regulations established by it, 
may form, when certain conditions exist, district health departments or 
units including more than one county; and, in sutlsection 4 of the statute 
as rewritten it is provided that "The District Board of Health shall have 
the immediate care and responsibility of the health interests of its district 
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. . . I t  shall make such rules and regulations, pay all lawful fees and 
salaries, and enforce such penalties as in its judgment shall be necessary 
to protect and advance the public health." 

Thus the District Board of Health is a creature of the Legislature, and 
has only such powers and authority as are given to i t  by the Legislature. 
Utilities Comm. 2.. Greyhound Corp., 224 N.C. 293, 29 S.E. 2d 909. While 
i t  is given power and authority to make rules and regulations, and to 
enforce penalties, i t  is not giren the power and authority to make laws. 
Thus in declaring i t  to be unlawful for any person to sell milk in the 
district without having first obtained a permit as required by Section 3 
of the ordinance, and in prescribing criminal punishment for a violation 
of the requirement, the Distrct Board of Health exceeded its authority. 
Indeed, as was aptly said by Agnew, ,I., for the Court in Locke's Appeal, 
72 Pa .  St. 491, "The legislature cannot delegate its power to make a law;  
but it can make a law to delegate a power to determine some facts or statr 
of facts upon which the law makes, or intends to make, its own action 
depend . . ." This principle is in keeping with the Constitution of 
North Carolina, Art. 11, Section 1, and with decisions in many cases in 
this State. Express Co. v. R. R., 111 N.C. 463, 16 S.E. 393; S. c. R. R., 
141 N.C. 846, 54 S.E. 294 ; Provision Co. v. Daces, 190 N.C. 7, 128 S.E. 
593; Efird v. Comn~rs.  of Forsyth, 219 N.C. 96, 12 S.E. 2d 889; Pue v. 
Hood, Commr. of Banks, 222 N.C. 310, 22 S.E. 2d 896. See also Field 
ti. Clark, 143 U.S. 647, 36 L. Ed.  294. 

Therefore, if the statute, G.S. 130-66, as rewritten as above stated, be 
deemed sufficiently broad in language as to show a grant  of power and 
authority to the District Board of Health to enact Sections 3 and 16 of 
the said Public Health Ordinance, it would run counter to the principle 
that  the Legislature cannot delegate its power to  make a law. 

And i t  may be noted, in passing, that  the General Assembly of North 
Carolina, now in session, has passed an act, S.B. 110, effective on ratifi- 
cation 28 February, 1949, amendatory of subsection 4 of G.S. 130-66, by 
adding a t  the end thereof the following: "If any person shall violate the 
rules and regulations made and established by a district health depart- 
ment, he shall be guilty of a misdemeanor and fined not exceeding fifty 
dollars ($50.00) or imprisoned not exceeding 30 days.'' However, the 
act does not purport to be retroactive, and is not applicable to, and 
requires no consideration in, case in hand. 

The defendants are entitl(d to an  acquittal, and, hence, the judgment 
below is 

Reversed. 
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STATE V. TROY FELTON 1VEiY. 

(Filed 23 March, 1949.) 

1. Criminal Law 8s 66,-  
Where the warrant upon which defendant is convicted fails to charge 

a criminal offense the court acquires no jurisdiction of defendant, and its 
judgment will be arrested even if the Supreme Court must act ex mero 
motu. 

8. Fornication and Adultery g a 
The offense of fornication and adultery is statutory, and therefore the 

essential elements of the offense must be set forth in the warrant or bill 
of indictment. G.S. 14-184. 

8. Fornication and Adultery § 1- 
The statutory offense of fornication and adu11:ery is the lascivious co- 

habitation by a man and a woman who are not married to each other, 
which implies habitual intercourse. 

4. Fornication and Adultery § !&- 

A warrant charging that defendant did lewdly ;and lasciviously associate 
with a woman to whom he was not married and "did engage in an act of 
intercourse" with her, fails to charge the statutory offense of fornication 
and adultery, and judgment against defendant is arrested by the Supreme 
Court ex mero motu. 

APPEAL by defendant from Williams, J., a t  November Term, 1948, of 
HARNETT. 

Criminal prosecution begun in the recorder's court of Dunn, Nor th  
Carolina, upon a warrant  based on affidavit charging that  defendant (1 )  
"did unlawfully and willfully lewdly and lasciviously associate with and 
did engage in  an  act of intercourse with Pauline Hodges, not being 
married to the said Pauline Hodges," and (2 )  ''did have in his posses- 
sion 3% gallons of non-tax paid whiskey for the purpose of sale . . .," 
etc. 

The record discloses : 
(1)  That  in recorder's court of Dunn defendant pleaded not guilty 

as to each charge so made against him, but was Sound guilty. Pursuant  
thereto judgment was pronounced, and defendant appealed to Superior 
Court. 

(2)  That  in Superior Court "defendant entered a plea of not guilty 
to fornication and adultery and illegal possession of non-tax paid liquor 
for the purpose of sale." 

(3 )  That  on trial i n  Superior Court the "jury for theh verdict say the  
defendant is guilty of F & A as charged in the warrant  and not guilty 
of illegal possession of non-tax paid liquor," upon which judgment was 
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pronounced,-sentencing defendant "to jail for a term of not less than 
20 or more than 24 months to be assigned to work the roads." 

Defendant appeals to Supreme Court and assigns error. 

Attorney-General McMullan and Assistant Attorney-General Rhodes 
for the State. 

Everette L. Dofermyre for defendant, appellant. 

WINBORNE, J. While the record on this appeal presents serious ques- 
tions arising in the course of the trial in the Superior Court, a fatal 

defect as to the first count appears upon the face of the record proper. 
No  crime is there charged against defendant. Hence in that respect the 
court has not acquired jurisdiction of defendant, and, in such case the 
judgment must be arrested. And even though there be no motion for the 
arrest of judgment, this Court will act ex mero motu, that is, of its own 
motion, where lack of jurisdiction is apparent on the face of the reoord. 
This was the procedure followed in 8. v. Morgan, 226 N.C. 414, 38 S.E. 
2d 166, where the subject is pertinently treated and authorities cited 
by Barnhill, J. The rule applies in both civil and criminal cases. I n  
Branch v. Houston, 44 N.C. 85, Pearsnn, J., said : "If there be a defect, 
e.g., a total want of jurisdiction apparent upon the face of the proceed- 
ings, the Court will of its own motion, 'stay, quash, or dismiss' the suit. 
This is necessary to prevent the Court from being forced into an act of 
usurpation, and compelled to give a void judgment . . . So, ex necessi- 
tate, the Court may on plea, suggestion, motion, or ex mero motu, where 
the defect of jurisdiction is apparent, stop the proceeding." The prin- 
ciple is recognized and applied in nenderson CO. v. Smyth,  216 N.C. 
421, 5 S.E. 2d 136; McCune v. Mfg. Co., 217 N.C. 351, 8 S.E. 2d 219; 
Edwards v. McLawhorn, 218 N.C. 543, 11 S.E. 2d 562; S.  v. King, 222 
N.C. 137, 22 S.E. 2d 241 ; Hopkins v. Barnhardt, 223 N.C. 617, 27 S.E. 
2d 644; Ridenhour v. Ridenhour, 225 N.C. 508, 35 S.E. 2d 617. 

I n  connection with the warrant in the present case, it must be borne 
in mind that the offense of fornication and adultery is statutory in this 
State. Our statute, G.S. 14-184, declares that "if any man and woman, 
not being married to each other, shall lewdly and lasciviously associate, 
bed and cohabit together, they shall be guilty of a misdemeanor; provided, 
that the admissions or confessions of one shall not be received in evidence 
against the other.'' Therefore, in order to constitute a valid charge under 
this statute the essential elements of the offense must be set forth in the 
warrant or bill of indictment. And, in reference to these, the Court in 
opinion by Seawell, J., in the case of S. v. Davenport, 225 N.C. 13, 33 
S.E. 2d 136, interprets the statute in this way: " 'Lewdly and lasciviously 
cohabit' plainly implies habitual intercourse, in the manner of husband 
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and wife, and together with the fact of not being married to each other, 
constitutes the offense, and in plain words draws the distinction between 
single or non-habitual intercourse and the offense the statute means t o  
denounce." 

Thus when the sufficiency of the warrant  under which defendant stands 
charged in the first count is tested by the language of the statute, so inter- 
preted by the Court, "habitual intercourse" is expiressly negatived by the 
words "and did engage in an act of intercourse." 

Judgment arrested. 

STATE V. RANSOM TYNDALI;. 

(Filed 2.1 March, 1949.) 
1. Criminal Law 5 5 3 b  

Where a t  the beginning of the charge the court instructs the jury as to 
the common law presumption of innocence in defendant's favor and places 
on the State the burden of proving defendant's guilt beyond a reasonable 
doubt, and a t  the beginning of the instruction complained of, repeats the 
charge upon the burden of proof, it will not be held for reversible error 
that the court, in charging upon the question of manslaughter failed to 
charge again upon the burden of proof, since the charge will be construed 
contextually and it is not required that the court repeat the burden of 
proof each time it refers to any finding on the evidence. 

2. Same- 
The burden is on the State to establish the guilt of the accused beyond a 

reasonable doubt, and not on the defendant to raisie a doubt as to his guilt, 
and therefore reasonable doubt mag arise from lack or deflciency of evi- 
dence as well as on the evidence introduced. 

APPEAL by defendant from lYillianzs, J., November Term, 1948, of 
HARNETT. 

Criminal prosecution on indictment charging ihe defendant with the 
murder of one Fred Norris. 

The  defendant operates a barber shop, and his wife a cafe, known as  
J u  Bill's Place, in connection with their home on the Dunn-Erwin High- 
way in Harnet t  County. Around 7 o'clock on Sunday evening, 5 Septem- 
ber, 1948, Fred Norris came t o  the cafe and wanted an  order of fried 
chicken in which Mrs. Tyndall specidized. Norois was drinking and a 
controversy ensued between him and the defendant. 

The  State's evidence tends to show that  the defendant struck Norris 
with his fist, knocked him to the ground in front of the cafe, kicked and 
stomped him about the face and head, causing bmin hemorrhages which 
resulted in his death. 
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The defendant testified that  he struck the deceased only with his fists, 
i n  self-defense; that  he did not kick him while down, and that  his death 
was unexpected. H e  was unable to account for the lacerations about the 
face and head of the deceased. 

Verdict : Guilty of manslaughter. 
Judgment:  Imprisonment in the State's Prison for not less than 15 

nor more than 20 years. 
The defendant appeals, assigning errors. 

Attorney-General McMullan and Assistant Attorney-General Moody 
f o r  the State. 

Wilson & Johnson and h7eiEl McK.  Salmon for defendant. 

STACY, C. J. The only exceptive assignment of error discussed in 
appellant's brief is the one addressed to the following portion of the 
charge : 

"If you find from evidence beyond a reasonable doubt, that  on this 
night, the 5th of September 1948, the defendant unlawfully did assault 
and kill the deceased Norris with malice, i t  would be your duty to render 
a verdict of guilty of murder in the second degree; but if you have a 
reasonable doubt of that and (if you find that  on the night in question, 
the 5th of September 1948, a t  J u  Bill's Place the defendant committed 
an  assault upon the deceased and inflicted upon him wounds which caused 
his death, i t  would be your duty to return a verdict of guilty of man- 
slaughter)." Defendant excepts to portion in parentheses. 

The vice of this instruction, i t  is contended, consists not in its sub- 
stantive features but in the failure to require the prosecution to establish 
the elements of manslaughter beyond a reasonable doubt. 

At  the outstart of the court's charge he told the jury that  the defend- 
ant  entered upon the tr ial  with the common-law presumption of innocence 
in his favor and that  the prosecution had the burden of establishing his 
guilt beyond a reasonable doubt. S.  v. Grass, 223 N.C. 31, 25 S.E. 2d 
193. Then again a t  the beginning of the instruction, here assigned as 
error, the prosecution was correctly assigned the burden of proof, with 
the proper intensity, and w apprehend the jury must have understood 
the same rule applied to boL degrees of an unIawfi11 homicide then under 
consideration, i .e., murdc I the ~econd  degree and manslaughter. True 
i t  ip, that the instruction might have been clearer, but the lapsus lingua, 
if, indeed i t  he such, appears too innocuous and the assignment of error 
too attenuate to work a new trial of the cause. S. v. Orr, 175 N.C. 773, 
94 S.E. 721. 

Speaking to a similar exception in S. v. Killian, 173 N.C. 792, 92 S.E. 
499, lT'nlX.~r, J. ,  delivering the opinion of the Court, said : ('The objection 
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to the charge is without real merit. The  judge, in opening his charge, 
told the jury that  the burden of proof was upon the State, and that  they 
must be satisfied of the guilt of the prisoner beyclnd a reasonable doubt 
before they could convict him. I t  was not necessar,y that  he should repeat 
this rule of law every time he referred to any finding from the evidence, 
as he had sufficiently instructed them as to the burden and the quantum 
of proof, and this applied to his charge throughout. We should con- 
strue the charge as a whole." 

I n  defining a reasonable doubt the court instructed the jury as follows : 
''A reasonable doubt is not a ra in ,  imaginary, fictitious or possible doubt, 
but it is a sane, rational doubt growing out of the evidence in the case 
supported by common sense and reason." 

Reference is made to  this definition because of the use of the expression 
"growing out of the evidence in the case." True :it is, that  a reasonable 
doubt may grow out of the evidence in the case. I t  is also true that  i t  
may arise from a lack of evidence, or from its deficiency. I n  a criminal 
prosecution the burden is  on the State to establish the guilt of the accused 
beyond a reasonable doubt, and not on the defendant to raise a doubt 
as to his guilt. S. v. Steele, 190 N.C. 506, 130 S.E. 308 ; S. v. Sigmon, 
190 N.C. 684,130 S.E. 854; S. v. Schoolfield, 184 1J.C. 721, 114 S.E. 466. 

While not assigned as error in this case, attention is called to  the 
expression because of its incompleteness and mayhap insufficiency. S.  v. 
Pierce, 192 N.C. 766, 136 S.E. 121. 

On the record as presented, no reversible error htls been made manifest. 
Hence, the validity of the trial will be upheld. 

N o  error. 

ELLEN C. EDWARDS v. ARPHENIF: EDWARDS a m  PETER EDWARDS. 

(Filed 23  march, 1049.) 

Executors and Administrators 5 1Sg: Pleadings 9 31- 
Upon petition for allotment of a widow's year's r~llowance, allegations in 

the answer to the effect that the widow did not need an allotment for her 
support, that deceased's will evidenced a desire that the widow should 
receive no part of the estate, and that defendants were the aged and intlrm 
parents of deceased dependent upon the estate left them by the will, are 
irrelevant to the issues and could not be shown in evidence, and were 
properly stricken upon motion, since even the reading of the pleadings 
would be highly prejudicial to petitioner. 

APPEAL by defendants from Moore, .J., August Term, 1948, YANCEY. 
Affirmed. 
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Petition before the clerk, under G.S. 30-27 et seq., for  the allotment of 
a widow's year's allowance, heard on motion to strike allegations con- 
tained in  the answer. 

The defendants filed answer to the petition of plaintiff in which they 
make certain allegations which may be summarized as follows: (1) 
Plaintiff has recently received a large sum as compensation for personal 
injuries sustained in an automobile collision and therefore does not need 
a n  allotment out of the property of deceased, left for the support of his 
aged parents; ( 2 )  as the widow of deceased, a chief aviation machinist 
mate in the United States Navy, she has received and will receive sup- 
port from the United States Government; ( 3 )  the defendants, parents of 
the deceased, are aged and infirm, that  the male defendant is paralyzed, 
blind, and helpless, and they are dependent upon the estate left by the 
deceased for their support;  (4) that  petitioner lives in Brooklyn, N. Y., 
is able to support herself without depriving the aged and disabled defend- 
ants of their means of livelihood; and (5 )  deceased in his will evidenced 
a desire that  petitioner should receive no part  of his estate. 

There are other allegations in the answer which r a k e  issues of fact 
for  the jury. 

The plaintiff appeared and moved to strike said allegations more fully 
set out in the answer. The motion was allowed and petitioners appealed. 

J .  F r a n k  Huskins for ~ e t i t i o n e r  appellee.  
W .  E. A n g l i n  and  C. P. R a n d o l p h  for defendant  appellants.  

BARNHILL, J. The facts alleged in the ansffer, stricken by order of 
the court below, have no bearing on the issues raised by the pleadings. 
They could not be shown in evidence. To permit them to be presented 
to the jury, even through the reading of the pleadings, would be highly 
prejudicial to the petitioner. Hence the order striking same must be 

Affirmed. 

STATE v. RUDOLPH GLATLY. 

(Filed 33 JIarch, 1949.) 

1. Criminal Law 8 5 2 b  

The charge in this case is held to have properly instructed the jury upon 
the presumption of innocence and placed the burden on the State to prove 
defendant's guilt beyond a reasonable doubt and to have correctly defined 
reasonable doubt. 
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2. Criminal Law § 531- 
The effect of defendant's evidence of good character is not an essential 

feature of the case, and the court is not required to charge thereon in the 
absence of a request. 

3. Criminal Law § 78e (1)- 

An exception to the failure of the court to declare and explain the law 
arising upon the evidence should point out wherein the charge is deficient. 

4. Criminal Law !j 5Sd- 
The charge in this case held to hare correctly i:nstructed the jury as to 

the essential elements of the offense charged. 

APPEAL by defendant from Nettles, J., September Term, 1948, of 
MITCHELL. N o  error. 

The defendant was charged with operating a motor vehicle on the 
public highway while under the influence of intoxicating liquor (G.S. 
20-138). From judgment on verdict of guilty as charged, the defendant 
appealed. 

Attorney-General McMullan and Assistant Attorney-General Bruton, 
and John R. Jordan, Jr., Member of Staff, for State. 

Charles Hutchins and W .  C. Berry for defendant, appellant. 

DEVIN, J. The defendant's appeal from an  adverse result below is 
based upon exceptions noted to the judge's charge to the jury. I t  is 
argued that  the court failed to charge that  the defendant's guilt must 
be found beyond a reasonable doubt, and that  th12 court did not apply 
the law to the facts in evidence, and omitted reference to the effect of the 
evidence of good character of the defendant. But  upon examination of 
the record we find none of the exceptions noted and brought forward in 
defendant's appeal can be sustained. The court properly charged the 
jury that  the defendant was presumed to be innocent, and that  the burden 
was upon the State to satisfy the jury by the evidence beyond a reason- 
able doubt of the guilt of the defendant as charged. The court also 
defined reasonable doubt substantially as stated in numerous decisions 
of this Court. S. v. Rrackett, 218 N.C. 369, 11 S .E .  2d 146; S. v. Bos- 
well, 194 N.C. 260, 139 S.E. 374; S. 1:. Grifith, 1135 N.C. 756, 117 S.E. 
586: S.  v. Schoolfield, 184 N.C. 721, 114 S.E. 466. I n  the absence of 
request, i t  was not incumbent upon the tr ial  judge to charge specifically 
as to the effect of evidence of the good character of the defendant. This 
was not an  essential feature of the case. S. v. Reddick, 222 N.C. 520, 23 
S.E. 2d 909; 8. v. Ilferrick, 171 K.C. 788 (795), 38 S.E. 501. The de- 
fendant does not point out wherein the court failed to declare and explain 
the law arising upon the evidence. S. 21. Thomas, 226 N.C. 384, 38 S.E. 
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2d 193. However, we think the  case was fa i r ly  presented. S. v. Britt, 
225 N.C. 364, 34 S.E. 2d 408. T h e  j u r y  was properly instructed as  to 

what  constitutes dr iving under  the  influence of intoxicating liquor in 
accord with the  definition set out  i n  8. v. Carroll, 226 N.C. 237, 37 S.E. 
2d 688. 

I n  the t r i a l  we find 
N o  error. 

DORA ALEXANDER HBSKS, Anux., v. NORFOLK & WESTERN R. R. 

(Filed 30 March, 1949.) 
1. Railroads § 4- 

Evidence in this action for wrongfnl death resulting from a collision a t  
a railroad grade crossing is held snfficient to be submitted to the jury and 
overrule the railroad conlpany's motion to nonsnit. 

2. Death 5 8- 

The measure of damages in an action for wrongful death is the present 
worth of the pecuniary loss suf-fered by those entitled to the distribution 
of the recovery, which is to be measured by the probable gross incon~e of 
the deceased during his life expectancy less the probable cost of his own 
living and usual or ordinary expenses. 

3. Same- 
In an action for wrongful death, evidence relating to the age, health and 

life espectancy of deceased, his earning capacity, his habits, his ability 
and skill, the bnsiness in which he was enlployed and the means he had of 
earning money is competent. 

4. Same- 
In an action for wrongful death, authenticated copies of court records 

showing that the deceased had pleaded guilty and was sentenced for non- 
support of his minor chil(lren, with sentence suspended on cwndition that 
he pay into the clerk's ofice a stipulated slim weekly for their support. 
i s  held competent on the issue of damages, since i t  inlports more than n 
single act of dereliction and rweals a serious defect of character. 

5. Same- 
In an action for wronqfnl death, complaint and order for temporary 

alimony in an action for reasonable sustenance theretofore brought by the 
deceaserl's wife against him. which had not heen served on deceased be- 
cause of his death, a re  properlr excluded. 

6. Same- 
In an action for \vrongfnl death, verified cornplaint in an action thereto- 

fore instituted by deceased against his wife for absolute divorce, alleging 
that he and his wife had entered into an agreement respecting custody and 
s ~ ~ p p o r t  of the minor children of the marriage, and setting forth the agree- 
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ment, is competent upon the issue of damages to show the attitude of the 
deceased toward his family. 

In an action for wrongful death, the inventory of the estate of the 
deceased showing salary due decedent a t  the time of death and the present 
action for wrongful death as the total assets of the estate, is competent 
as an aid to the jury in arriving a t  a proper estimate of the pecuniary 
worth of the decedent to those entitled to the distribution of the recovery. 

ERVIN, J., dissenting. 
DEVIN and SEAWELL, JJ., concur in dissent. 

APPEAL by defendant from Gwyn, J., September Term, 1948, of 
FORBYTH. 

Civil action to recover damages for death of plaintiff's intestate alleged 
to  have been caused by the wrongful act, neglect or  default of the 
defendant. 

The  record discloses that  plaintiff, administratrix, is the widow of 
James Garfield Hanks, who was killed on the morning of 12  January,  
1947, about 8 :35 a.m., when a delivery truck of Southern Dairies, Inc., 
which he was driving, collided with the engine of defendant's passenger 
Tra in  No. 34 a t  a grade crossing near Oak Grove Church in  Forsyth 
County. 

I t  is in evidence that  the train approached the single-track crossing, 
with headlight burning, coasting down grade a t  a rlpeed of 40 or 45 miles 
per hour. The morning was cold and foggy; the stmosphere hazy. 

The deceased was delivering milk, and Lawrence Tuttle, a boy of fifteen 
years of age, was with him on the "step-in-drive" truck-a retail delivery 
truck in  which the driver stands u p  to drive-and as they came to the 
crossing, with which they were familiar, the deceased brought the truck 
to a stop. Both looked and listened, but neither saw nor heard the 
approaching train, and the deceased then drove onto the crossing. 

The engineer testified that  he sounded the regular crossing whistle, 
two long and two short blasts, for the crossing in question, "and I was 
blowing the last short when I hit the milk truck. . . . I didn't see that  
truck." 

As bearing upon the measure of damages the plaintiff was allowed to 
show the gross earnings of the deceased for the past several years and 
that  he was being paid an average weekly wage of' $74.40 per week as a 
swing man or substitute truck driver a t  the time of his death. 

I n  reply or rebuttal the defendant sought to show what manner of man 
the deceased was by offering the following: 

1. Judgment of Winston-Salem Municipal Court showing that  on 
7 October, 1943, Garfield Hanks  "entered a plea of guilty" and was 
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adjudged guilty of nonsupport of his two minor children and sentenced 
to the roads for six months, execution against the person suspended for 
fifteen years on condition the defendant pay into the Clerk's office $10 
per week for the support of his children. 

As this judgment was a bar to Hanks' entrance into the Army, it was 
suspended on 24 February, 1944, "during the period the said defendant 
is in the Military Service of the United States," the original judgment 
to be in full force and effect upon the termination of such service. 

2. Complaint and order for alimony p e n d ~ n t e  l i t e  in action filed by 
Dora A. Hanks v. Garfield Hanks  for maintenance and support, said 
complaint having been filed in the Superior Court of Forsyth County 
29 January,  1944, and order signed 9 February, 1944. 

3. Summons and verified complaint filed in the Superior Court of 
Forsyth County 11 January ,  1947, in the case of Garfield Hanks v. Dora 
Alexander Hanks for absolute divorce on ground of two years' separation, 
i t  being alleged in the complaint that  the plaintiff and defendant therein 
had entered into an  agreement respecting the custody and support of their 
three minor children. The children were to remain in the custody of the 
mother, and the plaintiff agreed to  pay, through the Clerk's office of the 
Municipal Court, for their maintenance, support and education, $25 per 
week until the oldest two, twin girls, reached the age of eighteen years, 
and thereafter to pay in the same manner and for like purpose $12.50 
per week until the youngest child attained the age of eighteen years. 

This complaint was filed on the day prior to the death of plaintiff's 
intestate. The summons was returned unserved due to  "plaintiff's death." 

4. The defendant offered the original inventory of the estate of Gar- 
field Hanks, filed 25 July,  1947, showing "salary due decedent a t  date of 
death, $110.33," the instant action for wrongful death, and nothing more. 

All the foregoing evidence offered by the defendant was excluded. Ob- 
jection and exception in each instance. 

The usual issue of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff, the 
jury assessing the damages a t  $27,500.00. 

From judgment on the verdict, the defendant appeals, assigning errors. 

H i g g i n s  & M c M i c h a e l  for p la in t i f f ,  appellee.  
W .  W .  C'oze a n d  C r a i g e  & C ~ n i g e  for  d e f e n d a n f ,  appe l lan t .  

STACY, C. J. The appeal presents for review the rulings on the mo- 
tions for nonsuit and the exception to exclusion of defendant's evidence 
offered to show the character of the deceased and his disinclination to 
provide for dependent members of his family. 
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The defendant stressfully contends that  its motion for judgment of 
nonsuit should have been allowed, if not a t  the ,:lose of plaintiff's evi- 
dence, then certainly a t  the close of all the evidence. Authorities may 
be found which lend support to the rulings below, and others which feem 
to point in the opposite direction. I t  is clearly a border-line case. Quinn 
v. R. R., 213 N.C. 48, 195 S.E. 85. Cpon full consideration and careful 
perusal of the record, we are inclined to the view that  plaintiff's evidence 
survives the demurrers and suffices to make it E matter for the jury. 
Anno. 162 A.L.R. 96. The rulings on the motions for judgment as in case 
of nonsuit will be upheld. Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 
307; Meacham v. R. R., 213 N.C. 609, 197 S.E. 189. 

We are yet to consider, however, the exclusion of defendant's evidence 
offered to show the character and fiber of the deceased in dealing with 
dependent members of his family. Was any of i;his proffered evidence 
admissible or was its total exclusion correct 1 The answer lies in the type 
of questions to be decided and the pertinency of the evidence as a means 
to such decision. 

I t  is provided by G.S. 28-174 that  in an action for wrongful death the 
plaintiff may recover such damages "as are a fa i r  and just compensation 
for the pecuniary injury resulting from such death.'' I t  is further pro- 
vided in G.S. 28-173 that  the amount recovered in such action is not 
liable to be applied as assets of the estate of the deceased, except as to 
burial expenses, "but shall be disposed of" according to the statute of 
distributions of personal property in cbase of intestacy. 

The method established by the decisions for measuring the pecuniary 
loss resulting from the death of the deceased is to deduct the probable 
cost of his own living and usual or ordinary expellees from his probable 
gross income which might be expected to be derived from his own exer- 
tions during his life expectancy. Carpenter 7.. Poru~r Co., 191 N.C. 130, 
131 S.E.  400. I n  arriving a t  this assessment ( the present worth of which 
alone may be awarded the plaintiff), the jury is a t  liberty to take into 
consideration the age, health and expectancy of life of the deceased, his 
earning capacity, his habits, his ability and skill, the business in which 
he was employed and the means he had for earning money; the end of 
it all being, as expressed in Kesler v. Smith, 66 X.C. 154, to enable the 
jury fairly to fix upon the net income which the deceased might reason- 
ably be expected to earn from his own exertions, had his death not 
ensued, and thus get a t  the pecuniary worth of the deceased to his family. 
Burns 2.. R. R., 125 N.C. 304, 34 S.E. 495. I t  follows, therefore, that  
evidence to  all these points was properly admissible on the hearing. 
Burton v. R. R., 82 N.C. 505. 

Was any of the excluded evidence conducive tc one or more of these 
ends? We think co, especially as i t  was offered in reply to the evidence 
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of the plaintiff tending to show the gross earnings of the deceased over a 
period of time immediately preceding his death. 

I. The defendant sought to show that  the deceased entered a plea of 
guilty of nonsupport of his two minor children in  the Winston-Salem 
Municipal Court on 7 October, 1943, and was sentenced to the roads, 
with execution against the person suspended on condition that  he pay 
into the Clerk's office $10 a week for the support of his children, and 
that  on 24 February, 1944, this judgment was ordered in abeyance during 
the period the deceased was in  military service. 

This was evidence of more than a single act of dereliction on the part 
of the deceased. I t  showed the neglect and disregard of a parent for his 
children which had necessarily continued for some time before he was 
hailed into court. Moreover, i t  revealed a serious defect of character- 
the will to "provide not for his own, and especially for those of his own 
house" (I Tim. 5 :8)-and i t  was competent to be shown in evidence 
under authority of what was said in Kesler  v. S m i t h ,  66 K.C. 154. Dean 
Wigmore remarks in his valuable work on Evidence, Vol. I, Sec. 210a, 
3rd Ed., ". . . i t  would seem that  the particular bad acts of a deceased 
person would be receivable to evidence his moral character, as f a r  as that  
character might be material i n  estimating the damages payable to next 
of kin in an  action for loss of support due to death by wrougful act." 

The evidence was admissible as bearing upon the moral fiber of the 
deceased and as tending to show what manner of man he was, especially 
in providing for those of his own household who were dependent upon 
him. H i c k s  v. Love,  201 N.C. 773, 161 S.E. 394; Hill v. Erie  R. Co., 232 
N .  Y .  Sup. 66. 

2. The defendant offered the complaint and order for temporary ali- 
mony in the wife's action against the deceased for reasonable subsistence 
and counsel fees, filed in the Superior Court of Forsyth County, 29 Jann-  
ary, 1944, which on objection mere excluded. 

As the record fails to show any service of process on the deceased or 
that  he ever had any notice of the pendency of the action or participated 
in any hearing therein, the ruling of the court below will not be dis- 
turbed. I n  this connection, however, reference is made to the cases of 
Peferson  v. Pete-Erickson Co., 186 Minn. 583, 244 N.W. 68;  Piland 1%. 

Y a k i m a  Motor  Coach Co., 162 Wash. 456, 298 P a .  419, and Aus t in  
Gnslighf C o ,  v. Anderson (Texas, 1924)) 262 S.W. 136, as hearing 
obliquely on the subject, if not directly in point. Anno. 90 A.L.R. 922. 

3. The defendant sought to show that  on the day before his death, the 
deceased filed suit against his wife in the Superior Court of Forsyth 
County for absolute divorce on the ground of two years' separation, 
alleging in his verified complaint that  he and the defendant t h ~ r e i n  had 
entered into an agreement respecting the custody and support of their 
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three minor children and setting out the terms of the agreement. This 
was excluded presumably on the ground that  the summons and complaint 
were returned unserved due to the death of the plaintiff therein. 

I t  appears, however, that  the deceased invoked the jurisdiction of the 
court and filed his verified complaint in the action, alleging matters which 
made manifest his attitude towards the support of his family. Indeed, 
the complaint spells out his attitude precisely. This was competent to 
be shown on the issue of damages. Iiiclcs v. Love ,  supra.  

I n  the case last cited, i t  was held competent for the administrator to 
show "that the deceased provided for his family, that he had a comfort- 
able home, a 200-acre farm, and a plenty for his fanlily to eat and wear." 
Clearly, then, if the plaintiff i n  an action for wrongrul death is permitted 
to reveal the provident attitude of the deceased towards his family, the 
defendant cannot be denied the right to offer evidence tending to disclose 
a contrary attitude on the part  of the deceased towards the same obliga- 
tion. 5'. v. Creech,  229 N.C. 662, 51 S.E. 2d 348. 

4. The defendant offered the original inventory of the estate of the 
deceased, filed 25 July,  1947, showing "salary due decedent a t  date of 
death, $110.33," the present action for wrongful death, and nothing more. 

We have two cases bearing upon the question, the one upholding the 
exclusion of such evidence, Cooper  v. 12. R., 140 N.C. 209, 52 S.E. 932, 
the other favoring its admission, W i t t e  v. R. R., 1 7 1  N.C. 309, 88 S.E. 
435. 

I n  the Cooper  case, the evidence was first admitted and then withdrawn 
on the plaintiff's rebuttal showing that the '(deceased had been taking 
care of five orphans, children of his deceased sisi;er and her deceased 
husband; that  he was taking care of his aged father over 80 years of age, 
and was taking care of an  elder sister in addition to his own wife and 
child," as appears from the original transcript. 

Here, no such complication is presented, a t  least not up  to the present 
time. Such evidence has been admitted more often than excluded when 
it gave indication of accumulation by personal effort. McClamrock  v. 
C7010nial I c e  Co., 217 N.C. 106, 6 S.E. 2d 850. 'Where the jury is to 
determine "the reasonable expectation of pecuniary advantage from the 
continuance of the life of the deceased," we thin'r i t  should have the 
benefit of all available light on the subject. Car ter  v. R. R., 139 N.C. 
499, 52 S.E. 642. And in the absence of matters tcl complicate the ques- 
tion, i t  would seem that  what the dewased left at  death as a result of 
his own exertions ought to be of some help to the jury in arriving a t  a 
proper estimate of his pecuniary worth to the recipients or disposees of 
the recovery who take after the manner of distribuiees of deceased's per- 
sonal estate. W i t t e  v. R. R., supra.  
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I t  results, therefore, from what is said above that  the defendant is 
entitled to another hearing. I t  is so ordered. 

New trial. 

ERVIN, J., dissenting: The defendant reserved exceptions to the ex- 
clusion of its Exhibits A, B, C, D, E l  F, and G, and is now awarded a 
new trial by the majority of this Court on the specific basis that  the 
rejection of Exhibits A, Dl E, F, and G constituted error. I cannot agree 
with this decision. 

I t  is a fundamental rule of appellate practice that a judgment will be 
upheld on appeal unless the appellant shows affirmatively by the record 
that some reversible, material, substantial, or prejudicial error was com- 
mitted by the lower court. S. v. Gibson, 229 N.C. 497, 50 S.E. 2d 520; 
Roberts v. Bus CO., 198 N.C. 779, 153 S.E. 398; Hare v. Grantham, 158 
N.C. 598, 74 S.E. 102; Biggs v. Waters, 112 N.C. 836, 16 S.E. 921. Con- 
sequently, the burden devolves on defendant to establish by the record 
that the trial court erred in excluding the exhibits which i t  presented. 

To be admissible, evidence must satisfy these two requirements: (1 )  
I t  must be relevant to the issue; and ( 2 )  its reception must not be for- 
bidden by some specific rule of law. Wigmore on Evidence (3d Ed.), 
Sections 9-10; Peebles v. Idol, 198 N.C. 56, 150 S.E. 665. 

The documents offered in evidence by defendant as its Exhibits E and 
F are respectively the summons and complaint in an  action for divorce 
which the intestate brought against the plaintiff in her individual char- 
acter as his wife in the Superior Court of Forsyth County on 11 January,  
1947, the day before his death. The complaint alleges that the decedent 
and his wife had entered into a specified contract with reference to the 
future support of their three children. Since the summons and the com- 
plaint were returned to the court unserved two days after the intestate's 
death and never formed the basis for any judicial action, they consti- 
tuted a t  most mere admissions of the deceased, which the trial judge 
rightly rejected because their reception in evidence was barred by the 
specific rule of law excluding hearsay. 

This conclusion is fully supported by Dowell v. Raleigh, 173 K.C. 197, 
91 S.E. 849, and Holmes v. Wharton, 194 N.C. 470, 140 S.E. 93, recog- 
nizing and applying the rule which prevails in this jurisdiction that the 
admissions of the deceased are not competent against his personal repre- 
sentative in  an  action to recover damages for death by wrongful act. 
The reasons for the rule were thus stated in Dowel1 v. Raleigh, supra: 
"The declaration of the intestate as to the condition of the wagon was 
incompetent. I t  was not a declaration against interest, as at  that time 
he had no interest to serve or disservc:. H e  had no cause of action him- 
self, as his death was instantaneous, nor did he even have any interest 
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in this cause of action. I t  is one not known to the common law. but 
created by the statute, and the beneficiaries take, not by any inheritance 
or succession from him, but solely because they are named in the statutes 
as the recipients of the fund recovered for the death caused by the defend- 
ant's negligent or wrongful act. The cause of ac&m neveE arose until 
the death of the intestate, and then not to him, but to those who are 
designated by the statute to take the fund recovered. They acquire their 
right by the statute alone, and not because of any privity with the intes- 
tate, for none exists between them, in any proper sense of the term." 
Though not pertinent to this case, i t  is observed, in passing, that  the rule 
under consideration is now subject to a single statutory exception created 
by the Legislature in 1919 providing that "the dying declarations of the 
deceased as to the cause of his death shall be admissible in evidence'' in 
actions for wrongful death. G.S. 28-173. 

Exhibits A and D are  duly authenticated copies of records of the 
Municipal Court of Winston-Salem reciting that  on 7 October, 1943, the 
intestate was tried in such court on the criminal charge of nonsupport 
of his first and second born children; that he "entered a plea of guilty" 
and was "adjudged guilty"; and that  he was thereupon ordered to pay 
the sum of $10.00 per week to the clerk of the court during the next suc- 
ceeding fifteen years for the support of his first and second born children. 
There is no evidence in the record tending to shcw that  this judgment 
ever controlled the contributions of the decedent to the support of his 
family outside of an allegation in Exhibit B set out below that  such was 
the case during the brief period beginning 7 October, 1943, and ending 
29 January,  1944. 

Exhibit B was verified by plaintiff on the date last mentioned and is 
the original complaint in an  action for alimony without divorce brought 
about that  time by the   la in tiff in her individual character against her 
husband, the intestate, in the Superior Court of Forsyth County. I n  
this complaint, the plaintiff averred that the deceased abandoned the 
plaintiff on 26 September, 1943; that  thereafter, namely, on 7 October, 
1943, he was convicted of nonsupport in the Municipal Court of Winston- 
Salem and ordered to make payment for the support of his children as 
set out above; that from the date of the judgment in the criminal action 
down to the time of the verification of the compltlint the intestate paid 
$10.00 per week for the support of his first and second born children in 
conformity to the order of the Municipal Court of' Winston-Salem; that  
the plaintiff was again pregnant by the decedent and that the sum of 
$10.00 per week was insufficient for the support of' the plaintiff, and the 
first and. second born children, and the defraying of the expense incident 
to the future birth of the third child with which the plaintiff was then 
pregnant; and that the court ought to award the  lai in tiff alimony both 
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pending the action and on final hearing sufficient for the support of 
plaintiff and the children of her marriage with the deceased. Exhibit C 
is the original of an  order signed by Judge H. Hoyle Sink on 7 February, 
1944, in the action for alimony, making findings of fact i n  harmony with 
the allegations of Exhibit B and ordering the intestate to pay to the 
clerk of the Municipal Court of Winston-Salem as alimony pending the 
action for the support of plaintiff and his children the sum of $25.00 
weekly, which was to include the payment of $10.00 mentioned in the 
judgment in the criminal action. Nothing in the recitations in Judge 
Sink's order or elsewhere in the record reveals that  any process or notice 
was ever served on the intestate in the action for alimony without divorce, 
or that  he ever appeared therein either in person or by counsel, or that  
he ever acquired any knowledge of the institution or pendency of the 
action or the rendition of the order for temporary support. Furthermore, 
i t  does not appear that  any proceedings were had in the action after 
7 February, 1944, or that  the contributions of deceased to the support 
of his family subsequent to that  date bore any relation whatever to the 
allowance for support specified in the order. 

Exhibit G is the inventory of the estate of the intestate. I t  was filed 
by plaintiff in her representative capacity on 6 Xay,  1947, and reveals 
that  the deceased left personal property worth only $110.33. 

Since i t  does not appear that  the court ever acquired any jurisdiction 
of the deceased by service or appearance in the action for alimony with- 
out divorce, Exhibits B and C are not admissible in evidence as a judicial 
record. I n  consequence, Exhibit C, the order for temporary alimony, is 
barred from admission a t  all events. R a i n e y  v. Hines ,  121 N.C. 318, 
28 S.E. 410; 32 C.J.S., Evidence, section 647. Likewise, i t  is plain that  
the contents of Exhibit B. the comulaint. cannot be received as admis- 
sions of the plaintiff in her representative capacity as administratrix 
because the complaint was drafted before her appointment and qualifica- 
tion. Coble v. Coble, 82 N.C. 339; M a y  v. Lit t le ,  25 X.C. 27. Further- 
more, it  cannot be received on the theory that  the plaintiff is beneficially 
interested in the litigatior. in her individual character for the reason - 
that  she shares in any recovery as widow of the decea~ed, and that  by 
reason thereof the contents of Exhibit B ought to be received in evidence 
against the plaintiff in her representative capacity as administratrix as 
admissions of the real party in interest. The cause of action for death 
by wrongful act was created by the Legislature. Under the pertinent 
statutes, the widow and three children of James Garfield Hanks share 
equally and in severalty any damages recovered for his death. G.S. 
28-149, 28-173. Hence, there is no basis for any contention that  the 
children are in privity with the mother or that  they have any joint 
interest with her in the matter in suit in a legal sense. hloreover, there 
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can be only one finding as to the pecuniary injury resulting from the 
death of the deceased. This cannot be one thing to the widow and another 
thing to the children. The admissions of the widow contained in Ex- 
hibit B were made without any authority from the children, and cannot 
possibly be received in evidende to affect the interest of the widow with- 
out prejudicing the interests of the children. For these reasons, the trial 
judge properly excluded Exhibit B under the rule that declarations are 
not receivable in evidence even against the declarant if i t  is impossible 
to admit them without prejudicing the rights of nondeclarants who did 
not authorize the making of the declarations, and are not in privity with 
the declarant, and have no joint interest with the declarant in the matter 
in suit. In  re Casada, 228 N.C. 548, 46 S.E. 2d 468 ; 31 C.J.S., Evidence, 
section 320. The plaintiff did not testify on the trial. Thus, the ques- 
tion of the competency of Exhibit B for the purpose of contradiction does 
not arise. 

I t  is noted here that the opinion of the majority concedes that no 
error was committed in rejecting Exhibits B and C. 

Since it appears that Exhibits B, C, E,  and F were rightly excluded 
under specific rules of law, we now take up the question of whether 
Exhibits A, D, and G meet the other test of admissibility, to wit : rele- 
vancy, which is, in essence, a matter of logic rather than law. We doubt 
that a more illuminating criterion of relevancy can be devised than the 
one implicit in the following quotation from 31 C.J.S., Evidence, section 
158: "An offer of a party to prove a fact in evidence involves an asser- 
tion by him that such a relation exists in reason as a matter of logic 
between the fact offered and a fact in issue thr~t  the existence of the 
former renders probable or improbable the existence of the latter, and the 
relation thus asserted is termed relevancy." 

I t  is indisputably clear that Exhibits A, Dl nnd G bear no logical 
relationship to the issues of negligence and contributory negligence. I n  
determining whether they are relevant to the issue of damages, we must 
examine the legal rules governing that issue. 

When the Legislature created a cause of action for death by wrongful 
act, i t  decreed that "the plaintiff in  such action may recover such dam- 
ages as are a fair and just compensation for the pecuniary injury result- 
ing from such death." G.S. 28-173. I t  has been settled by repeated 
adjudications that the measure of damages for wrongful death is the 
present worth of the net pecuniary value of the life of the deceased to be 
ascertained by deducting the probable costs of hils own living and usual 
and ordinary expenses from the probable gross income derived from his 
own exertions based upon his life expectancy. R ~ G :  v. Simowitz, 226 N.C. 
379, 38 S.E. 2d 194; Coach Co. v. Lee, 218 N.C. 320, 11 S.E. 2d 341; 
White v. R. R., 216 N.C. 79, 3 S.E. 2d 310; Carpenter v. Power Co., 
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191 N.C. 130, 131 S.E. 400; Purnell v. R. R., 190 N.C. 573, 130 S.E. 
313; Gurley v. Power Co., 172 N.C. 690, 90 S.E. 943; Coley v. States- 
ville, 121 N.C. 301, 28 S.E. 482. The cost of the deceased's own living 
and his usual and ordinary expenses under this rule do not include his 
contributions to the support of his dependents, and such contributions 
are  not deducted from gross earnings in calculating the net pecuniary 
value of his life. Rigsbee v.  R. R., 190 N.C. 231, 129 S.E. 580; Roberson 
v. Lumber Co., 154 N.C. 328, 70 S.E. 630; Carter v. R. R., 139 N.C. 499, 
52 S.E. 642. 

I t  necessarily follows that  a trial court should admit in an  action for 
wrongful death any evidence not excluded by some specific rule of law 
having a logical tendency to show either the probable gross income which 
would have been derived from the deceased's own exertions, or the prob- 
able cost of the deceased's own living and ordinary and usual expknses 
during the period he would have continued to live if his life had not been 
cut  off by the wrongful act of the defendant. Hicks v.  Love, 201 N.C. 
778, 161 S.E. 394; Burns v. R .  R., 125 N.C. 304, 34 S.E. 495. 

I t  is evident that  Exhibit G, the plaintiff's inventory of the deceased's 
personal estate, standing alone, has no intrinsic relevancy to the facts in 
issue on the question of damages. The  observations made in Cooper v. 
R. R., 140 X.C. 209, 52 S.E. 932, 3 L.R.A. 391, 9 Ann. Cas. 71, where 
similar evidence was rejected, seem appropriate here: "If these papers 
should show a large estate, there are so many ways by which i t  could be 
explained otherwise than by the capacity of the deceased to accumulate 
money, and if i t  is small, there are so many and various ways i t  could 
be accounted for, consistent with the highest capacity to earn and acquire, 
that  these admissions, we think, would tend rather to confuse than aid 
the investigation, and would open u p  a field of inquiry entirely too exten- 
sive and often foreign to the issue. We hold the papers to be irrelevant, 
and affirm the ruling of the trial judge on that  question.'' 

The defendant's position is not improved by combining Exhibit G and 
Exhibits A and D. Exhibit B was barred from admission by specific " - 
rules of law, and no other evidence was presented on the trial tending to 
show that  the criminal judgment mentioned in  Exhibits A and D con- 
trolled or limited the contributions of the deceased to the s u m o r t  of his . 
dependents even for a day. I t  does not appear from the record that  
Exhibits A, D, and G have any logical tendency to prove or disprove any 
fact in issue in respect to deceased's probable earnings, or probable per- 
sonal expenses, or probable contributions to the support of his dependents. 
Indeed, they leave these matters to speculation. 

 oreo over, the isolated fact that  t h e  intestate was convicted of non- 
support on a single occasion as set forth in Exhibits A and D is not 
admissible to show his character or habits. Eduw-ds v. Griner, 42 Ga. 
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App.  282, 155  S.E. 789;  S tansbury :  N o r t h  Carol ina Evidence, section 
9 5 ;  Wigmore on Evidence (3rd  Ed . ) ,  section 376. 

I n  m y  judgment, the  appel lant  has  failed to  estztblish the  admissibility 
of a n y  of the  rejected papers. Hence, m y  vote is f o r  a n  affirmance of the  
judgment  of the  t r i a l  court. 

I a m  authorized t o  say  t h a t  Mr. Justice Devin a n d  Mr. Jus t ice  Seawell 
concur in this  dissent. 

T. P. LEE v. MATTIE E. RHODES A N D  H U S B A ~ D ,  H. W. RHODES. 

(Filed 30 March, 1949.) 
1. Trial §s 44M, 48%- 

While the trial court may set aside a verdict and may vacate the answer 
to a particular issue when to do so does not affevt or alter the import of 
the answers to the other issues, the trial court may not remove an irrecon- 
cilable repugnancy in the verdict by vacating a part thereof. 

2. Same- 
The jury found that  the paper writing a t  issue was not executed for the 

purpose of securing a debt, and a t  the same time found that a defeasance 
clause was omitted therefrom by mutual mistake. Held: The action of the 
trial court in setting aside the finding that  the instrument was not ese- 
cuted for the purpose of securing a debt is error entitling appellant to a 
new trial when his rights a re  not precluded by answers to the other issues, 
since the court has no power to remove the irrecaoncilable repugnancy in 
the verdict, this being a matter for the jury esclusively. 

3. Deeds 8 3- 
A married woman may attack the certificate of her acknowledgment 

and privy examination for (1) fraud, duress or undue influence known to 
or participated in by the grantee, 6.8. 39-11, (2) nonappearance before the 
officer and no examination had, ( 3 )  forgery, ( 4 )  mental incapacity or 
infancy. 

4. Same- 
The attack by a married woman of the certificate of her acknonledgment 

and privy examination must be by direct action. 

5. Same- 
Where the appearance of a married woman before the probate officer 

is admitted or established, the certiflcate of the probate officer as  to the 
aclinowledgment and privy examination of the married womnn is conclu- 
sive, when regular in form, as  to all matters whi(2h the officer is required 
to certify. 

Where a married woman admits her appearance before the probate 
officer, and the certiflcate of her probate and privy examination are  regular 
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in form, her testimony that the officer did not coinply with the fornialities 
required by statute is insufficient to justify the submission of an issue in 
regard thereto, and in this case where the issue was submitted upon such 
evidence, it was error for the court to refuse appellant's motion for a 
directed verdict thereon in his favor. 

5. Same: Evidence § 8: Trial 5 30- 

In an action in ejectment where the defendants plead want of proper 
aclinowledgment of the feme defendant in the deed executed by herself and 
husband to plaintiff, the plea of want of proper acknowledgnient is an 
affirmative defense upon which defendants have the burden of proof, and 
therefore a directed rerdict thereon in favor of plaintiff would not consti- 
tute a peremptory instruction in favor of the party having the burden 
of proof. 

APPEAL by plaintiff from Williams, J., September Term, 1948, JOHN- 
STON. New trial. 

Civil action in ejectment in which defendants seek a reformation of 
the instrument under which plaintiff claims title. 

Plaintiff and feme defendant are brother and sister. On 14 March 
1927, their father, Thomas Lee, conveyed the locus to defendant Mattie 
Rhodes, reserving, however, unto himself and his wife an  estate for life. 
Thereafter, the male defendant became financially involved. Feme de- 
fendant became surety on his notes. Judgments were secured on the 
notes and executions were issued. Defendants appealed to plaintiff for 
assistance, and he agreed to advance the funds necessary to prerent a 
sale of the property. Thereupon, on 5 January  1931, defendants executed 
a paper writing, i n  form a deed, conveying the locus to plaintiff. Plain- 
tiff asserts that  he purchased the property and that  said instrument was 
and is in fact a deed. Defendants allege that  the fund advanced by 
plaintiff was a loan, and that  i t  was agreed that  they should execute a 
mortgage on the locus as security for the payment thereof, and that  a 
defeasance clause was omitted therefrom by mutual mistake of the parties. 
They also allege that  the private examination of feme defendant was not 
taken separate and apart  from her husband as provided by statute. 

When the cause came on for trial in the court below, an issue of 
tenancy bottomed on plaintiff's cause of action was submitted to and 
answered by the jury in favor of defendants. The court also submitted 
issues raised by defendants' cross action and plaintiff's plea of the statute 
of limitations as follows : 

"4. Was the private examination of Mattie E. Rhodes to the afore- 
said deed taken by Willis A. Powell, Notary Public, according to law? 

"Answer : No. 
" 5 .  Was the instrument executed in the form of a deed from the 

defendants to T. P. Lee, intended for the purpose of securing a debt from 
the defendants to T. P. Lee, as alleged in the defendant's answer? 
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"Answer: No. (No. 5 set aside in discretion of Court. See M. D. 22, 
p. 459.) 

"6. At the time of the execution of the said instrument was the de- 
feasance clause omitted from said instrument by reason of the mutual 
mistake, ignorance, fraud or undue influence as alleged? 

"Answer : Yes. 
"7. I f  so, is the defendants' claim barred by the three-year statute of 

limitation as alleged in the further reply? 
"Answer : No." 
The jury having answered said issues as appeam of record, the court, 

on motion of defendants, set aside the verdict on the fifth issue and then 
fiigned judgment on the verdict as amended. Plaintiff excepted and 
appealed. 

J .  I ra  Lee and Jane A. Parker for plaintiff appellant. 
Lyon & Lyon and A.  M. Noble for defendant appellees. 

RARNHILL, J. The jury, by their verdict, found i;hat the paper writing 
a t  issue was not executed for the purpose of securing a debt. At the 
same time they found that a defeasance clause was omitted therefrom by 
mutual mistake. The answers to these issues are contradictory. I f  the 
instrument was not intended as security, a defessance clause had no 
proper place therein. The court below undertook to reconcile the irrecon- 
cilable by setting aside the answer to the fifth issue. 

Unquestionably the trial judge has authority to set aside a verdict. 
Likewise, he may vacate the answer to a particular issue when to do so 
does not affect or alter the import of the answer!; to the other issues. 
Sattcrfield v. Eckerd's, Inc., 201 N.C. 599, 160 S.E. 828. He  has no 
power, however, to remove an irreconcilable repugnancy in a verdict by 
vacating a part thereof, for to do so constitutes an amendment of the 
verdict as rendered by the jury. Had the inconsistency been called to the 
attention of the jury before the verdict was accepted, they could have 
reconsidered their verdict and removed the repugn,nncy. Baird v.' Ball, 
204 N.C. 469, 168 S.E. 667. But this was exclusively their prerogative. 
I t  was for them to decide in what manner the conflict in their verdict 
should be reconciled. 

Nothing else appearing, the contradictory nature of the answers to the 
fifth and sixth issues would require a new trial. Palmer v. Jennette, 227 
N.C. 377, 42 S.E. 2d 345; Jernigan 1).  Neighbors, 195 N.C. 231, 141 
S.E. 586; Supply Co. 1). Horton, 220 N.C. 373, 17 8.E. 2d 493; Bottoms 
v. R. R. Co., 109 N.C. 72; Porter v. R. R., 97 N.C. 66. 

But defendants insist that the answer to the fourth issue is not affected 
by the action of the court in setting aside the verdict on the fifth issue 
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and is sufficient to sustain the judgment. This is conceded. Therefore, 
i t  is necessary to determine whether there was error in the trial in respect 
to this issue. 

The plaintiff moved for a directed verdict on the fourth issue and, 
after verdict, moved to set aside the verdict thereon for that  there was no 
sufficient evidence to sustain the same. The court denied each motion 
and plaintiff excepted. The assignments of error bottomed on these 
exceptions must be sustained. 

A married woman may attack the certificate of her acknowledgment 
and privy examination respecting the execution of a deed or other instru- 
ment. The general grounds of permissible attack are (1) fraud, duress, 
or undue influence known to or participated in by the grantee, G.S. 39-11 ; 
Marsh v. Grifin, 136 N.C. 333; Brite v. Penny, 157 N.C. 110, 72 S.E. 
964; Lumber Co. v. Leonard, 145 N.C. 339; Butner v. Rlevins, 125 N.C. 
585; (2 )  nonappearance before the officer and no examination had, 
Boyett v.  Bank, 204 N.C. 639, 169 S.E. 231; Davis v. Davis, 146 N.C. 
163; (3 )  forgery, McKinnon v. McLcen, 19 N.C. 79; and (4) mental 
incapacity or infancy, Jones v. Cohen, 52 N.C. 75. I t  has been held, 
however, that  the attack must be by direct action, Ware v. Nesbit, 94 
N.C. 664, and that  the certificate of the officer cannot be impeached col- 
laterally in an action for the recovery of the land. Woodbourne v. Gorrell, 
66 N.C. 82 ;  Wright v. Player, 72 N.C. 94. 

I n  this connection it must be noted that  there is a wide distinction 
between proof that  there was no appearance before the officer and the 
admission of an  appearance before him but a denial of the material 
incidents recited in the certificate. 

The person making the certificate of acknowledgment and privy exam- 
ination is a public officer. H e  acts in a quasi-judicial capacity. Ordi- 
narily when the certificate is regular in form, i t  is conclusive as to all 
matters which the officer is required to certify. Best v. Utley, 189 N.C. 
356, 127 S.E. 337. 

"The general rule in the absence of any statute providing otherwise, 
is that where a grantor has appeared and made some kind of acknowledg- 
ment before an  officer having jurisdiction, a certificate regular in form, 
is conclusive as to all those matters which the officer is required by law to 
certify, and in the absence of any showing of fraud or imposition in the 
procurement of the acknowledgment cannot be impeached by merely 
denying that  the acknowledgment was taken in the manner certified by 
the officer. 1 C.J., 886, and cases cited." Best 1). Utley, supra; 1 C.J.S. 
882; 4 Tiffany, Real Property, 3rd Ed., 193; 7 Thompson, Real Prop- 
erty, 520. 

I t  has become settled that if a married woman appears before an  
officer for the purpose of making an acknowledgment and attempts to do, 
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in some manner, what the law requires to be done, the certificate is con- 
clusive of the facts therein stated. 1 A.J. 391. Therefore, as against an 
assault on the ground that the officer did not fully perform his duties, as 
where it is claimed that he did not examine her separate and apart from 
her husband, the certificate is impregnable. Best v. Utley, supra; 1 
C.J.S. 882; Anno. 54 Am. St. Rep. 153; 7 Thompson, Real Property, 
522, 525. 

That is to say, where a conveyance of a married woman's property 
has a certificate attached to it containing all material parts as required 
by statute and signed by the proper officer, it estalslishes the probate of 
the deed or other conveyance as a matter of judicial determination which 
cannot be attacked by extrinsic evidence showing a mere irregularity. 
Brite v. Penny, supra; Best v. lltley, supra; Wester v. Hurt, 130 S.W. 
842 (Tenn.), Ann. Cas. 1912 C, 329; 1 A.J. 381, seo. 156, and authorities 
cited in notes. See also Picetti v. Orcio, 67 Pac. 2d 315, where numerous 
decisions to this effect are cited and discussed. 1 Devlin, Real Estate, 
3rd Ed., 970, see. 529. 

The officer's certificate of acknowledgment is a necessary part of deeds 
and other instruments conveying an interest in real property. I t  is made 
at  the time of the transaction of which it is a part. I t  becomes a part of 
the public records. Upon i t  the security of titles is made to rest. AS 
against the slippery memory of an interested witness, the written word 
must abide. Walker v. T7enfers, 148 N.C. 388; Insurance Co. v. More- 
h,ead, 209 N.C. 174, 183 S.E. 606; 1 A.J. 381. For it is better as a 
matter of public policy to recognize the conclusiveness of the certificate 
and run the risk of an occasional wrong to married women than to pro- 
duce the mischief of inviting femes covert to repudiate their instruments. 

The feme defendant testified that she begged plaintiff to advance the 
money necessary to save her land from sale under execution. She not 
only alleges but also testified more than once that she executed the instru- 
ment in controversy. She did so before a proper officer who certifies that 
he took her acknowledgment in the manner prescribjsd by statute. I f  the 
instrument was intended as a mortgage, as she asserts, i t  enabled her to 
preserve her land during the depression years of the 1930's. Her effort 
now, fifteen years later, when the value of real property is materially 
enhanced, to repudiate the instrument altogether on the ground that the 
officer did not comply with the formalities required by statute, in contra- 
diction of the officer's certificate made at the time, does not appeal to the 
conscience of the Court. Her testimony cannot avail to set aside the 
solemn certificate of the officer. To permit it to clo so would create a 
condition of chaos in respect to titles which are too important to permit 
them to be swept aside on such flimsy testimony. 
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There was no sufficient evidence to justify the submission of the fourth 
issue. Having submitted it, the court should have directed the jury to 
answer the same in the affirmative. This would not constitute a peremp- 
tory instruction in favor of the party having the burden of proof. The 
plea of want of proper acknowledgment is an  affirmative defense. Hence 
the burden of proof rested upon the defendants. 

F o r  the reasons stated there must be a 
New trial. 

H. S. PRECYTHE, TRADISG AS SOUTHERN PRODUCE DISTRIBUTORS, v. 
ATLANTIC COAST LIKE RAILROAD COMPANY. 

(Filed 30 March, 1949.) 
1. Carriers 5 11- 

A shipper makes out a prima facie case by showing delivery of perish- 
ables to the carrier in good condition and delivery to the consignee a t  
destination in bad condition. 

2. Same: Trial § 23b- 
A prima facie case takes the question to the jury and permits but does 

not compel a finding for plaintiff. 

3. Carriers § 11 : Evidence § 7- 

When plaintiff makes out a prima facie case, the burden of going for- 
ward with the evidence shifts to defendant, but if defendant elects to 
offer no evidence he merely assumes the risk of an adverse verdict. 

4. Carriers 5 1 l- 

The original carrier is liable to the shipper for loss occasioned by negli- 
gence of its connecting carrier. 

5. Sam- 
I t  is the duty of a common carrier to transport perishable goods in 

proper cars and to use reasonable care for their preservation and prompt 
delivery. 

6.  Sam-Evidence held for jury on issue of carrier's negligence resulting 
in loss of shipment of perishables. 

Plaintiff shipper offered evidence that perishables were delivered to 
defendant carrier in good condition for shipment uniform straight bill of 
lading, standard refrigeration, and were delivered by connecting carrier to 
the consignee in bad condition. Defendant's evidence as to the time con- 
sumed in transportation and care used for preservation of the shipment 
disclosed that the shipment was not made by the shortest route and that 
43% hours elapsed between the last re-icing of the car and its delivery on 
the consignee's private track, and that the car was not re-iced a t  the last 
terminal yard as required by the rules. Held: The evidence was sufficient 
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to go to the jury on the issue of the carrier's negligence, and the granting 
of its motion to nonsuit was error. 

Defendant carrier's contention that its liability for care of a shipment 
of perisliables ceased upon delivery of the car on consignee's prirate track 
is not determinative when there is evidence of negligent failure to esercise 
due care for the preservation of the shipment resu1:ing in the damage prior 
to delivery of the car on the consignet+ tracli. 

APPEAL by plaintiff from Williams, ,T., at  October Term, 1948, of 
WAYNE. 

This is a civil action to recover damages for the loss of a carload of 
cucumbers shipped by the plaintiff from Faison, N .  C., on 13 July,  1944, 
to the Naval Supply Depot, Seawell's Point, Norfolk, Va. 

The 550 bushel baskets of cucumbers were shipped in car F G E X  No. 
15336, freight prepaid, on a uniform straight bill of lading "Standard 
Refrigeration." The car  was iced in Wilmington, N.  C., 12 July,  1944, 
and arrived a t  Faison the next morning, and was loaded during the day 
and par t  of the night on the 13th. According to  the records of the 
defendant, the car left Faison, N. C., a t  4:30 a.m., 14  July,  1944, and 
arrived in Rocky Mount a t  7:10 a.m., and was re-iced, the re-icing being 
completed a t  12 :34 p.m. The car was moved from Rocky Mount by the 
defendant a t  7 :I0 p.m. on the 14th, and delivered to the Virginian Rail- 
way Company a t  Jar re t t ,  Virginia, a t  11 :14 p.m. the same day. The 
Virginian Railway Company moved the car from Jarre t t  around 6 :00 
p.m. the next day and i t  arrived a t  Seawell's Point  five hours later, on 
Saturday, 15  July,  1944, and was placed on the delivery track a t  8 :00 
a.m., Sunday, 16  Tuly. The consignee was not notified until Monday, 
17 July,  a t  which t h e  ah official U. S. Government Inspector found the 
condition of the car to be "hatch covers closed, plugs in, bunkers ice about 
1?4 feet deep a t  bottom" and the cucumbers decayed to  such an  extent 
they were rejected. The car was thereafter re-iced a t  Norfolk on the 
18th or 19th and reconsigned by the Virginian Railway Company to a 
produce firm in Pittsburgh, which firm also rejected the shipment. 

T h e  evidence is conflicting as to the original instructions for routing 
this shipment. The plaintiff testified he gave the local agent of the 
defendant the name of the consignee and requested him to ship by "the 
nearest route,'' which would have been directly from Faison to Rocky 
Mount, thence to Norfolk, over the defendant's road, some 24 miles 
shorter than by way of Jar re t t ,  Va. The defendant offered evidence 
tending to show the plaintiff gave the shipping instructions. 

According to the testimony of the inspector for the State and Federal 
Departments of Agriculture, this shipment was in good condition when 
it left  Faison, N.  C., and acvording to the defendant's evidence, "this 
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being a Government car of produce, i t  was entitled to prompt delivery," 
and was supposed to be re-iced a t  all regular icing stations, and '(to be 
looked after a t  destination until actually delivered." 

Certain rules governing the shipment of perishable goods were intro- 
duced by the defendant, among them being Rule 225 governing Standard 
Refrigeration Service, and Section (B) reads, in part, as follows : ('After 
arrival of car in terminal train yard serving destination, and up  to the 
time car is in process of unloading on team track, or until private lock 
or seal has been applied to car, or until car has been placed on private 
track, carriers will examine bunkers or tanks daily and re-ice to capacity 
when necessary." 

The motion of defendant for judgment as of nonsuit a t  the close of 
plaintiff's evidence, was overruled, but allowed when renewed a t  the close 
of all the evidence. The plaintiff appeals, assigning error. 

Langston, Allen d Taylor for plaintiff. 
Thomas  W .  Davis, V .  E. Phelps, D. H .  Bland, and W .  B. R. Guion for 

defendant. 

DENNY, J. We think the evidence adduced in the trial below is suffi- 
cient to warrant the submission of this case to the jury. 

The burden of proving the carrier's negligence was upon the plaintiff, 
and he made out a prima facie case when he introduced evidence to show 
delivery of the shipment to the defendant in  good condition and its 
delivery to the consignee in bad condition. Chesapeake & Ohio Railway 
Co. v .  Thompson Mfg .  CG., 270 U.S. 416, 70 L. Ed. 659; Puller v. R. R., 
214 N.C. 648, 200 S.E. 403; Edgerton v. R. R., 203 N.C. 281, 165 S.E. 
689; Moore v. R. R., 183 N.C. 213, 111 S.E. 166; Bivens v .  R. R., 176 
N.C. 414, 97 S.E. 213. Upon such showing a plaintiff is entitled to go 
to the jury, and the jury may, but is not compelled to find for him. How- 
ever, in such cases, the burden of going forward with the evidence shifts 
to the defendant and if the defendant elects to offer no evidence he merely 
assumes the risk of an adverse verdict. Vance v. Guy, 224 N.C. 607, 
31 S.E. 2d 766; Star  M f g .  Co. v .  R. R., 222 N.C. 330, 23 S.E. 2d 32; 
McDaniel v. R. R., 190 N.C. 474, 130 S.E. 208; Speas v .  Bank ,  188 
N.C. 524, 125 S.E. 398. 

Whether the defendant and its connecting carrier for whose negligence, 
if any, the defendant is liable, Moow v .  R. R., supra, were negligent in 
failing to move this shipment from Faison to Seawell's Point  more 
promptly, or in failing to re-ice the car, as required by the rules and 
regulations governing the shipment of perishable goods by standard 
refrigeration, or the damages were sustained by reason of the inherent 
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condition of the shipment, are questions of fact to be determined by a 
jury. 

I t  is the duty of a common carrier to transport perishable goods in 
proper cars and to use reasonable care for their preservation and prompt 
delivery. Bivens v. R. R., supra; Fo~.rester v. Railroad, 147 N.C. 553, 
61 S.E. 524. 

The defendant insists that the destination of this shipment was to a 
point on a private track owned by the Government of the United States, 
and that its liability ended the moment the car was placed on such track. 
Conceding this to be so, the car in question was not so placed until 
Sunday morning, 1 6  July, 1944, at  8 :00 a.m., 43?/2 hours after its last 
re-icing in Rocky Mount. I t  appears from the record the car arrived at  
the terminal yards of the delivering carrier a t  Norfolk or Seawell's 
Point, at  11 :00 p.m. the previous day, and according to Rule 225 set 
forth above: "After the arrival of the car in the terminal yards serving 
destination, and up to the time car is in process of unloading . . . or 
until car has been placed on private track, carriers will examine bunkers 
or tanks daily and re-ice to capacity when necessary." 

We note from the defendant's evidence that when it made out its 
report to its connecting carrier on the exchange of cars, this particular 
shipment was listed as originating at  Faison, N. C., and the final destina- 
tion was given as Norfolk, Va. Therefore, we piresume that Seawell's 
Point is just one of many delivery points in the Norfolk area, served by 
the terminal yards of the Virginian Railway Company in Norfolk. 

We think the court committed error in sustaining the defendant's 
motion for judgment as of nonsuit, and the plaintiff's exception thereto 
will be upheld. 

Reversed. 

STATE V. ODELL SMITH. 

(Filed 30 March, 1949.) 
1. Perjury 8 1- 

Perjury as deflned by common law and enlarged by G.S. 14-209, is a 
false statement under oath, knowingly, willfully and designedly made, in 
a proceeding in a court of competent jurisdiction, or concerning a matter 
wherein the afflant is required by lam to be sworn, as to some matter 
material to the issue or point in question. 

A false statement under oath must be so connected with the fact directly 
in issue as to have a legitimate tendency to prove or disprove such fact, 
in order to be material to the issue and constitute a basis for a prosecu- 
tion for perjury. 



N. C.] SPRING TERM, 1949. 199 

3. Perjury g '?-Evidence held insufficient to show false statement as  to 
matter material to the issue and nonsuit should have been granted. 

In a prosecution for willful failure of defendant to support his illegiti- 
mate child, defendant swore he had not had sexual intercourse with prose- 
cutrix and was not the father of her child, and testified as to the number 
of times he had visited prosecutrix. In this prosecution for perjury it was 
made to appear that defendant had visited prosecutrix or had been seen 
with her more times than he had admitted under oath, but there was no 
evidence that defendant was the father of the child. Held:  The proof of 
false testimony did not relate to matters determinative of the issue in the 
prosecution for willful failure to support his illegitimate child, and the 
evidence is insufficient to withstand nonsuit in the prosecution for perjury. 

APPEAL by defendant from Pless, J., November Term, 1948, of 
CALDWELL. Reversed. 

The defendant was indicted for perjury. The bill charged that  in the 
trial in the County Recorder's Court of a criminal action against the 
defendant he falsely swore that  he had not had sexual intercourse with 
one Virginia Hamby, had not taken her to  ride except to her work on 
two occasions, had only visited her to buy whiskey, had not hugged or 
kissed her, had not driven her to another county to pick cherries. It 
was alleged the defendant well knew these statements to be false. 

On the tr ial  on the bill the State offered evidence tending to show that  
defendant had testified under oath in  the Recorder's Court "when charged 
with being the father of Virginia Hamby's baby," that  he had only taken 
her to ride twice to her work; that  he had been to her house only a few 
times to get whiskey, had not hugged or kissed her, had not given her 
presents; that  he had not had sexual intercourse with her, and was not 
the father of her child. 

The State also offered evidence that  defendant had taken her to ride a 
number of times, and was a frequent visitor a t  her home; that  on one 
occasion a t  Christmas she was seen sitting on his l ap ;  that  she and d e  
fendant were seen on one occasion together a t  a picture show; that  de- 
fendant had directed a dealer where to deliver some wood and coal which 
she paid for. There was no  competent evidence he  had given her any 
presents. True, there was some evidence as to a locket which a witness 
said Virginia Hamby (who was not a witness j had told her was paid for 
by defendant, but this was admitted over defendant's objection and was 
apparently hearsay. There was no evidence that  defendant had driven 
her anywhere to pick cherries. There was some evidence that  Virginia 
Hamby had given birth to a baby, but there was no evidence when, or 
that  defendant was the father. Virginia Hamby did not testify. There 
was no evidence that  defendant had had sexual relations with her, other 
than the circumstances above recited. The  warrant, if any, under which 
he was tried in  Recorder's Court does not appear i n  the record. 
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There was verdict of guilty, and from judgment imposing sentence of 
imprisonment in State's Prison, defendant appealed. 

Attorney-General M c M u l l a n  and Assistant Atforney-General B r u t o n  
for State .  

W .  H. Str ickland and M a x  C. W i l s o n  for defendant ,  appellant. 

DEVIN, J. The defendant assigns error in the rulings of the court 
below in several particulars to which exceptions were noted, but the 
question chiefly debated here was whether the State's evidence was suffi- 
cient to carry the case to the jury on the charge of wilful and corrupt 
perjury. I t  was contended that the proof offered by the State, as shown 
by the record in this case, only tended to show the falsity of statements 
made by the defendant on the previous hearing as to matters which were 
not material to the issue then being tried, and hence was insufficient to 
support a conviction for perjury. 

The evidence according to the summary hereinbefore stated discloses 
that the defendant was "charged with being the father of Virginia 
Hamby's baby." This does not indicate a criminal offense, but if the 
warrant under which he was tried in the Recorder's Court charged viola- 
tion of G.S. 45-2, the issue there was whether the defendant was the 
father of the child, and if so whether he had wilfully failed to support 
his illegitimate offspring. On the trial for perjury there was no evidence 
that he was the father of the child. There was failure of proof that he 
had sworn falsely as to that determinative issue. Virginia Hamby, the 
mother, did not go upon the witness stand to disprove his statement that 
he was not the father of her child and had not hsd sexual relations with 
her. I f  in his testimony in the Recorder's Court the defendant minimized 
unduly the number of his rides or his visits, the mere number was not 
of prime importance. These were not matters so connected with the issue 
being tried as to disprove defendant's testimony. I n  the absence of evi- 
dence that he was the father of Virginia Hamtly's child, and had wil- 
fully failed to support such child, or of evidence of sexual intercourse 
with her at  such time as to engender the inference of his paternity, other 
than circumstances of association with her only partly admitted, defend- 
ant's statements previously made, if not in accord in all respects with 
the testimony now offered, should not be regarded as affording sufficient 
basis for conviction of perjury as that crime is defined by the statute and 
interpreted by the courts. 

Our statute G.S. 14-209 does not specificially define perjury or state all 
the elements essential to constitute the crime. I't enlarges the scope of 
the criminality of a false oath, and prescribes punishment. The defini- 
tion is derived from the common law. 4 Blackrkone, 137;  S. v. Cline,  
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150 N.C. 854, 64 S.E. 591. I n  accord with the common law definition 
and the statutes extending its application, i t  has been uniformly held that  
the elements essential to constitute perjury are substantially these: a 
false statement under oath, knowingly, wilfully and designedly made, in 
a proceeding in a court of competent jurisdiction, or concerning a matter 
wherein the affiant is required by law to be sworn, as to some matter 
material to the issue or point in question. 41 3.5. 4, 9 ;  48 C.J. 833; 
S. v. W e b b ,  228 N.C. 304, 45 S.E. 2d 345; S. v. I f i l l ,  223 N.C. 711, 28 
S.E.  2d 100 ; S. v. Cl ine ,  supra;  S .  v. Cl ine ,  146 N.C. 640, 61 S.E. 522 ; 
8. v. Harr i s ,  145 S.C. 456, 59 S.E. 115;  15'. 8. Peters ,  107 N.C. 876 (885), 
12 S.E. 74;  S. 2.. Lawson ,  98 N.C. 759, 4 S.E. 134; S. v. B r o w n ,  79 N.C. 
642; 8. a. Dodd ,  7 N.C. 226; S t a t e  c. U u n n ,  203 Ind.  265; Pcople  v. T e a l ,  
196 N.Y.  372; S l o a n  v. S t a t e ,  71 Miss. 459; Goins  v. C. S., 99 F. 2d 147; 
People  c. P a f t e r s o n ,  64 Cal. App. 223 (229) ; 2 mTharton Cr. Law, sec. 
1542; 1 Burdick Cr. Law, 331; 2 Cyc. Cr. Law, 867. To constitute 
materiality essential to sustain a charge of perjury the false testimony 
must be so connected with the fact directly in issue as to have a legitimate 
tendency to prove or disprove such fact. S. v. Cline,  150 N.C. 854, 64 
S.E. 591; Goins  1.. C. S., supra;  People  v. Palterson,  supra.  Applying 
this rule to the case a t  bar, we do not think the evidence offered by the 
State showed such circumstances as tended to prove the falsity of the 
defendant's testimony on the question a t  issue, which was whether he 
had wilfully failed to support his illegitimate child as charged in the 
warrant. S.  v. S inod i s ,  205 N.C. 603,172 S.E. 190. 

Fo r  the reasons stated, the defendant was entitled to have his motion 
of judgment of nonsuit allowed, and accordingly the judgment is 

Reversed. 

WOODIE C. ARMSTRONG, LIZZIE McCALLCM, CURTIS GEORGE, SARAH 
GEORGE, DICK GEORGE, Ann DETLAW GEORGE, BY THEIR NEXT 
FRIEKD, ADDELL MARTIN, AND HETTIE GEORGE, BY HER NEXT FRIEND, 
ADDELL MARTIN, v. ALICE ARMSTRONG. 

(Filed 30 March, 1949.) 

1. Tenants in Common § 2- 

The testator devised to his minor granddaughter a certain number of 
acres out of the larger tract, and devised the balance thereof to his son 
and daughter. His widow was named executrix and trustee for the minor 
devisee. Held: The widow, as trustee, was a tenant in common in the 
said tract pending division thereof. 
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2. Injunctions $j S 
Injunction is available in proper instances to preserve the status quo 

and protect the parties from irreparable injury pending the final determi- 
nation of the action provided there is no full, complete and adequate 
remedy a t  law. 

8. Injunctions 8 4 0  
Defendant, as trustee for a minor devisee, was a tenant in common 

with the adult devisees. In partition proceedings, defendant was enjoined 
from cultivating the tract or removing timber therefrom. H e l d :  Since 
defendant is not a trespasser and plaintiffs have an adequate remedy a t  
law to recover possession by action in ejectment. it  was error to enjoin 
her from cultivating the land, and the restraining: order is thus modified. 

A restraining order may not be used as a method of settling a dispute 
as to the possession of realty, title not being in dispute. 

5. Trespass 8 la- 
A trespass is a wrongful invasion of the possession of another, and 

therefore a tenant in common in possession cannor be a trespasser. 

APPEAL by defendant from Burney, J., in Chambers, 1 6  December 
1948, COLUMBUS. Error .  

Petition for partition of real property, heard on motion for injunction. 
I n  1939 William H. Armstrong, being then the owner of a number of 

small tracts of land in Columbus County, died leaving a last will and 
testament and codicil thereto in which he devised to his children and 
grandchildren each a certain number of acres of land to be cut off from 
designated tracts. H e  devised to his  widow the home place nine acre tract  
and certain other property and named her executrix of his will and trustee 
for the infant  devisees. 

I n  particular, testator devised to his infant  granddaughter Hett ie 
George and to Lizzie McCallum five acres of land each, to  be cut off from 
a 38y2 acre tract known as the Sykes tract. The balance of said tract, 
less said ten acres, he devised to his son Woodie C. Armstrong. 

The petitioners, devisees under said will, institu1,ed this proceeding f o r  
a division of said real property as directed in  said will. 

I t  is expressly alleged in the petition that  the defendant is  i n  possession 
of all the land of which the testator died seized and possessed and is 
"collecting the rents for same and refuses to turn  over to the minors their  
par t  of the rent . . ." 

Pending the hearing on the petition, Woodie O. Armstrong applied 
for and obtained an  order restraining defendant from entering upon o r  
cultivating the said 38y2 acre tract or cutting, damaging, or  removing 
timber therefrom. When the cause came on to be heard on the rule to 
show cause, the court below continued the restraining order to the finaI 
hearing. Defendant excepted and appealed. 
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H. L. L y o n  and B u r n s  & Burn3 for plaintiff appellees. 
Powell & Powell for defendant appellant. 

BARNHILL, J. As testamentary trustee for Hettie George, the defend- 
ant, pending division thereof, is a tenant in common of the 38?$ acre 
tract of land claimed by movant and is in possession thereof. She cannot 
be dispossessed in  the manner here attempted. The  movant's proper 
remedy is by an  action in ejectment. 

An injunction is available in proper instances to preserve the status quo 
and protect the parties from irreparable injury pending the final determi- 
nation of the action. Jackson v. Jernigan,  216 N.C. 401, 5 S.E. 2d 143 ; 
Y o u n g  v. P i t t m a n ,  224 N.C. 175, 29 S.E. 2d 551. Bu t  i t  mill not lie 
when there is a full, complete, and adequate remedy a t  law. Whi t ford  v. 
B a n k ,  207 N.C. 229,176 S.E. 740; Il'ewton v. Chason, 34 S.E. 2d 70. 

Nor  may a restraining order be used as an instrument to settle a dis- 
pute as to the possession of realty or to dispossess one for the benefit of 
another. Jackson v. J e r n i g m ,  supra; Y o u n g  v. Pi t tman,  supra. The 
right of possession to real property, as against one in the wrongful 
possession, is enforceable in an  action a t  law. Controverted issues in 
respect thereto must be decided as in other civil cases. 

The contention that  the defendant, by entering upon and cultivating 
said tract is a continuing trespasser cannot be sustained. A trespass is 
a wrongful invasion of the possession of another. Frisbee v. Marshall,  
122 N.C. 760; Gordner v. Lumber  Co., 144 N.C. 110; T r i p p  v. Lit t le ,  
186 N.C. 215, 119 S.E. 225; Lee v. Stewart ,  218 N.C. 287, 10 S.E. 2d 
804. Here i t  is expressly alleged in the petition that  defendant herself 
i s  i n  possession. She is, as trustee, a tenant in common. H e r  cultivation 
of the soil works no irreparable injury to the freehold, and her action 
in so doing is not subject to injunctive restraint i n  this action. 

I t  follows that  there was error in so much of the order entered as 
undertakes to restrain defendant from cultivating the Sykes 381/2 acre 
tract "during the agricultural year 1949." I t  must be modified accord- 
ingly. 

Error.  

STATE v. J. R. BOWMAN. 

(Filed 30 March, 1949.) 

1. Parent and Child § 2- 
When conception occurs during the marriage of its mother, the child 

is presumed to be the legitimate offspring of the then husband of the 
mother, notwithstanding it is born after the termination 04 the marriage. 
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2. Same- 
The presumption of legitimacy arising from conception during wedlock 

is not conclusive, but may be rebutted by evidence of impotency of the 
husband or nonaccess a t  the time the child was begotten. 

3. Same- 
Neither the husband nor the wife is competent to testify as to non- 

access of the husband to rebut the presumption of legitimacy arising from 
the fact of conception during wedlock. 

4. Bastards 8 5- 

In a prosecution of defendant for willful failure to support his illegiti- 
mate child conceived during wedlock of the mother, the admission of testi- 
mony by the prosecutris as to the nonaccess of the husband a t  the time 
of conception is error entitling defendant to a new trial. 

APPEAL by defendant, J. R .  Bowman, from Piess, J., and a jury, a t  
the August Term, 1948, of CALI)WELL. 

Defendant is charged with violating G.S. 49-2 by willfully refusing to 
support and maintain an  illegitimate child begotten by him upon the 
body of the prosecutrix, Irene Roberts Tramel. I t  appeared on the tr ial  
that  the mother of the child and one Wesley Tramel were married on 
17 July,  1944, and that  their marriage lasted until May, 1947, when i t  
ended in divorce. The  child involved in the case was born 11 July,  1947. 
F o r  the purpose of showing nonaccess of the husband when the child was 
begotten, the State offered the evidence of the prosecutrix to the effect 
tha t  she had not lived with Wesley Tramel "as man and wife" since 
28 October, 1944. The defendant reserved an  exveption to the ruling of 
the court admitting this testimony. The jury found the defendant guilty, 
and the court pronounced judgment against him on the verdict. H e  
thereupon appealed, assigning error. 

Attorney-General McMullan and Assistant Attwneys-General Bruton, 
Rhoda, and Moody for the Sfate. 

W .  H.  Strickland, L. 41. Abernafhy, and John C. Stroupe for the de- 
fendant, appellant. 

ERVIN, J. When conception occurs during the marriage of its mother, 
a child is presumed to be the legitimate offspring of the then husband of 
the mother, notwithstanding i t  is horn after the termination of the mar- 
riage. Rhyne v. Hoffman, 59 U.C. 335. The presumption of legitimacy 
arising in such case is not conclusive, but may be rebutted by evidence 
which proves tha t  the husband could not have been the father because h e  
was impotent or did not have access to  the mother a t  the time the child 
was begotten. Ray v. Ray, 219 N.C. 217, 13  S.1:. 2d 224; S. v. Green, 
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210 N.C. 162, 185  S.E. 670;  Ewell v. Ewell, 163  N.C. 233, 79  S.E. 509, 
Ann.  Cas. 1915 B, 373;  S. v. Rose, 75 N.C. 239. T h e  evidence of non- 
access, however, mus t  come f r o m  th i rd  persons. T h i s  is t r u e  because 
under  a well-established rule, which is  said to  be grounded on decency, 
moral i ty  and  public policy, neither t h e  husband nor  the  wife is competent 
t o  testify a s  t o  the  nonaccess of the husband i n  a bastardy or  other  pro- 
ceeding, where such testimony tends t o  bastardize o r  prove illegitimate a 
child of the  wife  either begotten or  born dur ing  the  existence of the 
marriage. Ray v. Ray, supra; S. v. Green, supra; West v. Redmond, 
1 7 1  K.C.  742, 88 S.E. 341;  Ewell  c. Ewell ,  supra; Boykin v. Boykin, 
7 0  N.C. 262, 1 6  Am. Rep. 776;  Rhyne v. Hofman, supra; S. v. Herman, 
35 N.C. 5 0 2 ;  8. v. Wilson, 32 N.C. 1 3 1 ;  8. v. Pettaway, 1 0  N.C. 623. 
Hence, the court  committed e r ror  i n  receiving the evidence of non- 
access given by  the  prosecutrix. 

A s  this e r ror  requires the  action to be tried anew, we refrain f r o m  a n y  
comment on the  testimony, which was sufficient a t  the  t r ia l  to  overcome 
the  motions f o r  compulsory nonsuit.  

N e w  trial.  

STATE v. JAMES PALMER, SR., ASD JAMES PALMER, JR., ALIAS 
FOXY PALMER. 

(Filed 13 April, 1949.) 
1. Homicide 5 16- 

In a prosecution for homicide, the State has the burden of showing that 
deceased died by virtue of a criminal act and that such act was committed 
by the prisoner. 

2. Homicide 5s 20, 25- 

While evidence of motive is relevant a s  a circumstance to identify 
accused as  the perpetrator of a homicide, such evidence, standing alone, is 
insufficient to take the case to the jury on the question of identity. 

3. Criminal Law 5 31e- 
Evidence of shoeprints or tire tracks has no probative force to identify 

accused as  the perpetrator of a crime unless it  is shown that they were 
found a t  or near the place of the crime, were made a t  the time of the 
crirne, and correspond respectively with the shoes worh by accused a t  the 
tilne of the crime or the car driven by accused a t  that time. 

4. Same- 
The opinion of a witness that  a particular shoeprint is the track of a 

specified person is without probative force unless the witness describes 
unique characteristics upon which he bases his judgment of identity. 
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5. Homicide 29--Circumstantial evidence as  to the identity of defendants 
as perpetrators of crime held insuificient to be !submitted to jury. 

In this prosecution of one defendant for murder in the first degree and 
of the other defendant as an accessory after the fact to the murder, the 
State offered evidence of motive, and testimon,~ as to automobile tire 
traclcs and footprints found near the scene where the body was supposed 
to have been hiddeu in the woods some two days after deceased was last 
seen alive, and a track on the clay bank of a river near where the body 
was discovered and taken from the river some fire days after deceased was 
last seen alive. There was no testimony, other lhan the bare opinion of 
witnesses, tending to identify the footprints as those of accuseds or identi- 
fying the tire tracks as those made by the car of the principal defendant, 
or evidence connecting the concealment of the ccrpse and the tire tracks 
found on the road. Held: The evidence raises merely a conjecture or 
speculation as to the identity of defendants as the perpetrators of the 
crime, and defendants' motions for a compulsory nonsuit are sustained in 
the Supreme Court on appeal. G.S. 15-173. 

6. Criminal Law § 32c- 
Testimony of an expert as to the similarity of strings taken from the 

trunk of defendant's automobile ancl strings of one of thirty-six different 
fabrics of an unidentified quilt is incompetent and without probative value 
when there is no evidence tending t o  identify th~?  quilt as the one which 
was wrapped about the corpse when it was recovered from the rirer. 

APPEAL by James Palmer, Sr., herein called J i m  Palmer, and James 
Palmer, Jr . ,  herein denominated Foxy Palmer, from Williams, J., and 
a jury, a t  the August Special Term, 1948, of ]:he Superior Court of 
LEE County. 

I t  was alleged in one indictment that  J i m  Palmer murdered Otis 
McNeill, and in another that  he was an accessory after the fact to the 
murder of Otis McNeill by an  unnamed principal felon. Foxy Palmer, 
who is a son of J i m  Palmer, was charged in a third indictment with 
being an accessory after the fact to the murder of Otis McNeill by his 
father. The  three cases were tried together under' an  order of consolida- 
tion entered by the court over the objection of the accused. 

Certain matters were not in dispute on the trial. 
The accused and deceased resided i n  the vicinity of Tempting Church 

in  Lee County. Tempting Church is H. building devoted to public worship 
standing 60 feet northeast of the Loop Road, a soil surfaced highway, 
about five miles west of Sanford as a crow flies. This road has both of 
its termini in the northern edge of a highway, which runs from Sanford 
on the east to Carbonton on the west and which is known locally as the 
Carbonton Road. This highway is bitumized from Sanford to a point 
two-tenths of a mile east of its inter~ection with the eastern end of the 
Loop Road, and has a gravel surface from this point to the Plank Road, 
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which runs north and south and crosses the Carbonton Road virtually a t  
right angles some three miles to the westward. The  northern prong of 
the Plank Road is either of gravel or sand-clay, and runs northward from 
the Carbonton Road to Gulf, about four miles distant, where i t  intersects 
with United States Highway No. 421. I t  crosses Deep River, a natural  
watercourse, by bridge approximately half a mile south of Gulf. It is 
not possible to travel by vehicle from any point on the Loop Road to any 
other place without traveling on the Loop Road and either the eastern 
o r  the western branch of the Carbonton Road. 

The Loop Road is of a total length of approximately a mile and a half. 
I t  winds in a n o r t h ~ ~ e s t e r l y  direction from its eastern terminus on the 
northern edge of the Carbonton Road, passing in succession the home of 
James Mchlillan, Tempting Church, the residence of Foxy Palmer, and 
the dwelling and store of J i m  Palmer. I t  then curves abruptly, and 
proceeds southwesterly by the habitation of Andrew Woodard and Mrs. 
E .  0. VTakefield to the place where its western end coalesces with the 
northern edge of the Carbonton Road. Tempting Church is not visible 
from the home of James McNillan to the southeast on account of inter- 
vening woods, but i t  can be seen from the dwelling of J i m  Palmer stand- 
ing on the south side of the Loop Road 500 yards to the northwest. A 
store building, where J i m  Palmer sold groceries, is situated across the 
Loop Road from his d ~ ~ e l l i n g .  The residence of Foxy Palmer is  located 
between Tempting Church and his father's home, but its exact distance 
from these structures is not disclosed by the testimony. 

The house, where the deceased, Otis McNeill, resided, is in a cul-de-sac 
about half a mile northwest of the Loop Road. The only means of egress 
is a path leading to a dead-end road which passes a t  least six residences 
before merging with the northern edge of the Loop Road just west of the 
habitation of Andrew Woodard. Intervening woodlands render the Otis 
NcXeill home invisible to persons a t  the J i m  Palmer place. 

Otis McSeill was about 5 feet, 8 inches in height, and weighed about 
160 pounds. H e  was last seen alive by the State's witnesses about 6 :00 
o'clock on Monday morning, 15  March, 1948, 100 yards from his home 
walking south along the dead-end road which coalesced with the Loop 
Road west of the Andrew Woodard home. H e  was carrying a walking 
stick, and wearing an  undershirt, an  ordinary shirt, pants, coveralls, a 
blue coat, a felt hat, shoes, and overshoes. On the fifth day thereafter, 
namely, a t  5 :30 p.m. on Saturday, 20 March, 1948, his lifeless body was 
found afloat in Deep River south of Gulf near a place where the Plank 
Road runs within 25 or 30 steps of the river for a distance of approxi- 
mately 300 feet. This spot is seven miles via the Loop Road, the Carbon- 
ton Road, and the Plank Road from Tempting Church, and about four 
miles as a crow flies from the Otis McNeill home. 
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The corpse was marked by five bullet wounds from a firearm which 
was never discovered, and had evidently been sunk in the river by weights 
attached to chains which were fastened around the neck and feet. An 
absence of water in the lungs indicated that the deceased had been shot 
to death before his body was put in the river. An examining physician 
had no opinion "about how long the body had been in the water," but 
concluded from its swollen and decomposed state that  the deceased "had 
been dead six or seven days." When discovered, thl: corpse '(was wrapped 
in a quilt," and all clothing was present, except the blue coat. The shirt 
and undershirt were perforated and bloody. 

Both the prosecution and the defense presented testimony of great 
volume to sustain their respective positions as to the guilt or innocence 
of the accused. Indeed, the record in its entirety covers 381 pages. But  
n o  direct testimony was adduced on the trial as to when, where, or by 
whose hand Otis McNeill came to his death, or as to the whereabouts of 
his body before i t  was discovered in  Deep River. The State bottomed i ts  
case on the theory that  Otis McNeill was fatally shot by J i m  Palmer in 
the woods directly across the Loop Road from Tempting Church soon 
after 6:00 a.m. on Monday, 15 March, 1948, and that his body lay in a 
"pressed down" place in such woods 92 feet south of the edge of the Loop 
Road until sometime between 7 :30 and 8 :00 p.m. on Wednesday, 17 
March, 1948, when i t  was removed by J i m  Palnier and Foxy Palmer 
and hauled by them in  the trunk of Jirn Palmer's blue Kaiser automobile 
by way of the Loop Road, the Carbonton Road, and the Plank Road to 
Deep River, where they sub&erged it in the water. T o  support this 
theory, the State relied on the circumstances set forth below. 

J i m  Palmer and Foxy Palmer had difficulties with the deceased in 
December, 1947, and January, 1948, resulting in charges of assault which 
were  ending against them when the deceased disappeared. Moreover, 
J i m  Palmer stated several weeks prior to the homicide that  he would 
not harm Otis McNeill "for anything in the world,' but that others would 
kill him "to get him out of the way the first chance they got" on account 
of a suspicion that he was reporting liquor law violations to the Sheriff. 

The area southwest of the Loop Road in the immediate vicinity of 
Tempting Church belongs to the McMillan family, and is covered by 
trees and underbrush extending practically to the edge of the road. James 
McNillan, a witness for the State residing 450 yaros southeast of Tempt- 
ing Church, testified that  he arose about 6 a.m. on Monday, 15 March, 
1948, and soon thereafter heard six shots, which "3ounded like a pistol" 
and "~eemed to come from the direction of Tempting Church." Some- 
time after 8 :00 p.m. on Wednesday, 3 7 March, 1!)48, searching parties 
examined the road and woods near Tempting Churl2h. Two sets of shoe- 
prints without distinctive features, one consisting of "big tracks" and 
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the other of "overshoe tracks " were noted directly across the Loop Road 
from Tempting Church, leadng southward from the road up a clay bank 
to the edge of the woods a t  the top of the bank, where they ceased to be 
observable. The searchers proceeded in a southerly direction from this 
point into the woods and found Otis McNeill's blue coat, and a spot 
where "it looked like leaves had been pressed down over a space 2y2 or 
3 feet wide and about 5 or 6 feet long." The blue coat was 37 feet south 
of the edge of the Loop Road, and the "pressed down" spot was 92 feet 
south of the same place. Five days later Otis McNeill's walking stick 
was found 6 feet from the place where the blue coat had lain. The 
original searchers noted that  the coat was "sprinkled with leaves" and 
that  "two big footprints" without distinguishing peculiarities were im- 
pressed in a rotten log beside the "pressed down" place. After the body 
of the deceased had been removed from Deep River, to wit, on Monday, 
22 March, 1948, the State's witness, Odie McBryde, noted a single "over- 
shoe track" on the clay bank on the southwest side of the Loop Road 
directly opposite Tempting Church. H e  thereupon fitted an overshoe 
from the body of Otis McNeill into this track, and found that  "it was 
a good fit." 

The testimony of the State relating to these matters was to the effect, 
however, that  the coat was intact and free from bloodstains when i t  mas 
found; that  nothing noteworthy was seen a t  or near the "pressed down" 
spot except the "two big footprints" in the rotten log; that  no other tracks 
were discovered in the woods southwest of the Loop Road;  that  no visible 
trails of any character connected the "pressed down" spot with any other 
place; that  rain fell in the locality in question a t  least twice between 
6 :00 a.m. on Monday, 1 5  Narch,  1948, and 7 :30 p.m. on Wednesday, 
17 March, 1948, and a t  least once between the last named hour and 
Monday, 22 March, 1948; that  numerous peace officers and residents of 
the countryside tramped over the entire area in the vicinity of Tempting 
Church between 8 :00 p.m. on Wednesday, 1 7  March, 1948, and M o n d a ~ ,  
22 March, 1948; that  both the overshoe of the deceased and the single 
"overshoe track" into which i t  n-as fitted on Monday, 22 March, 1948, 
lacked distinctive peculiarities; and that  there was nothing to identify 
such single "overshoe track" as one of the "overshoe tracks" found on 
the bank on the night of Wednesday, 17 March, 1948. 

About 7 :30 p.m. on Wednesday, 17  March, 1948, Henry  NcSeil l ,  the 
sexton, who was accompanied by his wife, Sarah McNeill, arrired a t  
Tempting Church and turned on the lights in preparation for a "P. T. 
A. Meeting" being held there that  night, thereby illuminating the church 
and the churchyard adjacent to the Loop Road for a "pretty good ways." 
As soon as this was done, a motor vehicle caine from the northwest along 
the Loop Road and stopped in such road for approximately ten minutes 
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70 steps northwest of the driveway leading into the churchyard at  Tempt- 
ing Church. None of the State's witnesses avowed any knowledge of the 
identity of this automobile, or saw any person in its immediate vicinity. 
Sarah McNeill testified, however, that she heard EL noise, which "sounded 
like somebody stepping on a brushpile," in the woods southwest of the 
Loop Road in  proximity to the automobile just before it was put in 
motion and driven unlighted "right by the church when the lights were 
on and where people were" on its way to the eslstern end of the Loop 
Road. 

Subsequent to 8:00 p.m. on Wednesday, 17 March, 1948, imprints of 
automobile tires were found on the Loop Road where the automobile had 
stopped, and on the side of the Plank Road south of Gulf where the 
Plank Road runs within 25 or 30 steps of Deep River. The last men- 
tioned imprints were evidently made by a motor vehicle which was turned 
around at the junction of the Plank Road and an old wagon road leading 
downhill towards Deep River. According to Sheriff A. G. Buchanan, a 
witness for the State, this old wagon road was a place "where people park 
and go fishing." There were no peculiarities about the tire tracks except 
that they appeared to be "fresh" and were similar "with respect to 
markings, ridges and grooves" to "6.50 x 15 Goodyear" tires having treads 
in good condition. The State's evidence was to the effect that J im 
Palmer's blue Kaiser car was equipped with "6.50 x 15 Goodyear" tires 
with good treads; that manufacturers had made "millions" of such tires 
"just alike"; and that such tires were in general use in Lee County. 
While witnesses for the State testified generally that they observed im- 
prints at  the eastern intersection of the Loop Road and the Carbonton 
Road similar to those found where the automobile had stopped 70 steps 
northwest of Tempting Church and "followed those tracks to Deep 
River," a reading of the evidence in detail reveals that they meant simply 
that "every time they came to a side road they would get out and look 
up and down i t  with a flashlight" and that "those tracks did not turn 
off on any side road between there and the river." Besides, the State's 
evidence was to the effect that there were many automobile tracks upon all 
the roads in question, and that J im Palmer's Kaiijer car had been driven 
on the Loop Road upon several legitimate errands shortly before the 
imprints under scrutiny were found. 

At the time of the examination of the imprints (of the tires at  the place 
on the Loop Road 70 steps northwest of the driveway leading into the 
churchyard in front of Tempting Church, it was noted that there were 
"six or seven different shoe tracks" in the Loop Road "where the car had 
stopped" and "seven or eight different sets of shoe tracks" in an old woods 
road nearby. Some of these shoeprints ---Ore "smsll and some large" and 
some were "coming and some going." 3 sets, to wit, "a large set" 
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apparently made by "size 10 or 11 shoes" and a "small set" apparently 
made by "size 7 shoes," were particularized by witnesses as "going" to the 
old woods road and as '(coming" down. the bank of the Loop Road to a 
point between the tire imprints. "There was no peculiarity about any 
of these tracks" and "they could have been there a day or two." When 
incompetent surmises of witnesses are eliminated, i t  clearly appears from 
the record that  none of the shoe prints in  the locality in question could be 
traced to any place in  the woods. 

About midnight on 17 March, 1948, peace officers discovered "two sets 
of tracks, or footprints that were fresh" beside a "head impression and a 
foot impression" on the bank of Deep River about 50 feet above the spot 
in  the river where the body of the deceased was found three days later. 
There was no peculiarity in either of these sets of shoeprints, except 
that  one was large and the other was small. These tracks were not traced 
to the tire imprints a t  the junction of the Plank Road and the old wagon 
road some 25 or 30 steps from the river. 

The entire evidence adduced by the State with respect to shoeprints 
was thus summed up  by its witness, Deputy Sheriff Odie McBryde: "I 
have no description or measurements of the tracks we saw a t  the river 
except that there was a large step and a small step. There were two large 
tracks near the log in front of the church, but I did not measure them. 
I didn't measure any of the lengths or widths of any of the tracks . . . 
I don't know what kind of shoe made the tracks, but i t  was not a heavy 
work shoe. There was no peculiarity about any of these tracks, other 
than that they were large and small. . . . They were just plain tracks." 

Nevertheless, the State presented testimony over objection of the 
defense that  "the track beside that  overshoe track" on the bank right 
across the Loop Road from Tempting Church and the large shoeprints 
between the tire imprints "where the car stopped" were "made by the 
same shoe," and that  the shoeprints at  the river "were the same tracks" 
as those "seen at  the church." 

The State offered the testimony of Deputy Sheriff Ralph Matthews to 
connect Foxy Palmer with the small footprints. H e  testified over an 
objection of the defense that  he saw Foxy Palmer pulling grass in a 
cornfield near his home about a week before the deceased disappeared; 
tha t  at  that  time he saw a shoeprint, which "appeared to be a No. 7 shoe," 
in the cornfield near Foxy Palmer ;  and that  the shoeprint i n  the corn- 
field and the "small tracks" which subsequently appeared between the tire 
imprints on the Loop Road '(looked to be the same shoe." Foxy Palmer 
testified that  he wore a "No. or 8 shoe." 

J i m  Palmer conceded that he wore a "No. 10  shoe." The State under- 
took to establish that  he was the maker of the large shoeprints found 
between the automobile tracks on the Loop Road "where the car had 
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stopped" by the evidence of its witnesses E d  Hooker and C. B. Beck, who 
admitted that  these shoeprints had no distinctive features and who were 
permitted to testify over the objection of the defense. Hooker was asked 
this question and returned this answer thereto, namely: "Q. Where, and 
whose track is i t ?  A. I believe i t  was J i m  Palmer's." The record sets 
out the evidence of Beck on this phase of the case as follows : "Q. Whose 
track was i t ?  A. I just could not exactly say (witness looks around 
courtroom) ; i t  was really Mr. Jim's track." 

The jury found J i m  Palmer "guilty of murder in the first degree in the 
manner and form as charged i n  the bill of indictment" and Foxy Palmer 
"guilty of the felony of accessory after the fact to the crime of murder 
in the manner and f o m  as charged in the bill of indictment." Under the 
charge, this verdict constituted an  acquittal of J i m  Palmer on the indict- 
ment charging him with being an  accessory. Judgment of death was 
pronounced against J i m  Palmer, and Foxy Palmer was sentenced to 
imprisonment in  the State's Prison. Both of the accused thereupon 
appealed, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Brufon, 
Rhodes, and Moody for the State. 

E.  L. Gavin, R. L. Gavin, hTeill McK. Salmon, and Douglas & Hc- 
Millan for the prisoner, J i m  Palmer, appellant. 

H.  M. Jackson, H .  TY. Gavin, and D. E. McIver for the defendant, 
Foxy Palmer, appellant. 

ERVIN, J. The appellants place their chief emphasis in this Court 
upon their exceptions to the refusal of the trial court to allow their 
motions for involuntary judgments of nonsuit ~ n a d e  when the State 
rested its case and renewed when all the evidence was concluded. 

When the State undertook to prosecute the prisoner, J i m  Palmer, for 
the slaying of the deceased, Otis McNeill, it  necessarily assumed the 
burden of producing evidence sufficient to prove i,wo things: (1) That 
the deceased died by virtue of a criminal act;  and (3,) that  such criminal 
act was committed by the prisoner. S. 2). Howell, 218 N.C. 280, 10 S.E. 
2d 815; S. v. Redmnn, 217 W.C. 483, S S.E. 2d 623; S.  v. Johnson, 
193 N.C. 701, 138 S.E. 19. Undoubtedly, the testimony of the prosecu- 
tion was sufficient to establish the first of these propositions. 

The defense insists, however, that the indictment for homicide ought to 
have been nonsuited in the court below for the reason that the State's 
evidence fails to identify the prisoner, J i m  Palmer, as the person who did 
the killing. Furthermore, the defendant, Foxy Palmer, asserts that the 
testimony of the prosecution is equally defective in respect to the charge 
against him in that i t  fails to show that he participated in the hiding 
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of the body of the deceased. 8. v. White,  208 N.C. 537, 181 S.E. 558; 
S. v. S i m m ,  208 N.C. 459, 181 S.E. 269. 

The State was compelled to resort to circumstantial evidence in its 
effort to connect the prisoner, J i m  Palmer, with the homicide, and the 
defendant, Foxy Palmer, with the concealment of the corpse. I n  final 
analysis, this testimony consisted simply of circumstances which tended 
to show a motive for the commission of the crimes charged, and evidence 
of shoeprints and automobile tracks in the vicinity of Tempting Church 
and Deep River. 

Evidence of motive is relevant as a circumstance to identify an accused 
as the perpetrator of an  offense. 8. v. Artis, 227 N.C. 371, 42 S.E. 2d 
409; S.  v. Ham, 224 N.C. 128, 29 S.E.  2d 449; S. v. IIudson, 218 N.C. 
219, 10 S.E. 2d 730; S.  v. Lefevers, 216 N.C. 494, 5 S.E. 2d 552; 
S. v. Wilkins, 158 N.C. 603, 73 S.E. 992; 8. v. Green, 92 N.C. 779. But  
such evidence, standing alone, is not sufficient to carry a case to the jury, 
or  to sustain a conviction. 23 C.J.S., Criminal Law, section 1139; 44 
C.J.S., Homicide, section 321. Consequently, we must determine whether 
the State's testimony relating to shoeprints and automobile tracks in the 
vicinity of Tempting Church and Deep River, either of itself or in com- 
bination with the evidence as to motive, reasonably tends to point out the 
prisoner, J i m  Palmer, as the murderer of the deceased, or the defendant, 
Foxy Palmer, as one who assisted in concealing his corpse. S.  v. Heglar, 
225 S.C.  220, 34 S.E.  2d 76;  S. v. Oldhant, 224 X.C. 415, 30 S.E.  2d 
318; S. v. ,VcLeod, 198 R.C. 649, 152 S.E. 895; 8. v. Satferfieltl, 121 
N.C. 558, 28 S.E. 491. 

I n  the nature of things, evidence of shoeprints has no legitimate or 
logical tendency to identify an accused as the perpetrator of a crime 
unless the attendant circumstances support this triple inference : (1)  
That  the shoeprints were found a t  or near the place of the crime; ( 2 )  that 
the shoeprints were made a t  the time of the crime; and (3 )  that  the shoe- 
prints correspond to shoes worn by the accused a t  the time of the crime. 
S .  PI. Ragland, 227 X.C. 162, 41 S.E. 2d 285; 3. T. M'alkrr, 226 N.C. 
458, 38 S.E. 2d 531; S. I , .  Xa7 / s ,  225 S .C .  486, 35 S.E. 2d 494; 
S .  7 ' .  Cromer, 222 N.C. 35, 21 S.E. 2d 811 ; 8. 1'. Jones, 215 N.C. 660, 
2 S .E.  2d 867; S. v. XcLrod, suprcr; ,9. 1 . .  Wesfon, 197 N.C. 25, 147 
S.E. 618; S.  v. Young, 187 N.C. 698, 122 S.E. 667; S. 7.. Griffith, 185 
N.C. 756, 117 S.E. 586; S. v. Fnin, 177 N.C. 120, 97 S.E. 716; 8. v. 
Spcncer, 176 N.C. 709, 97 S.E.  155;  S. zl. Martin, 173 N.C. 808, 92 S.E.  
597; S. v. Lowry, 170 N.C. 730, 87 S.E. 62;  8. v. Thompson, I 6 1  N.C. 
238, 76 S.E. 249; S.  71. Taylor, 159 N.C. 465, 74 S.E. 914; S. 1 1 .  Freemrtn, 
146 N.C. 615, 60 S.E. 986; S. v. Hunter, 143 N.C. 607, 56 S.E. 547; 
5'. v. ddams, 138 N.C. 688, 50 S.E. 765; S. v. Daniels, 134 N.C. 641, 
46 S.E. 743 ; S.  v. Morris, 84 K.C. 756; S. v. Reitz, 83 N.C. 634; S .  z.. 
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Graham, 74 K.C. 646. Similar criteria apply to evidence of automobile 
tracks offered to identify the owner of a motor vehicle as the perpetrator 
of an offense. S.  v. Young, supra. 

Moreover, the bare opinion of a witness that a particular shoeprint is 
the track of a specified person is without probativis force on the question 
of identification. S. ?;. Rei t z ,  supra; Wharton's Criminal Evidence 
(11th Ed.), section 934. The great master, Dean Wigmore, had this to 
say on this phase of the law of evidence : "No doubt a witness to identity 
of footmarks should be required to specify the features on which he bases 
his judgment of identity; and then the strength c f  the inference should 
depend on the degree of accurate detail to be ascribed to each feature and 
of the unique distinctiveness to be predicated of the total combination. 
Testimony not based on such data of appreciable significance should be 
given no weight." Wigmore on Evidence (3rd Ed.), section 415. 

The State's evidence may beget suspicion in imaginative minds. But 
when it is laid side by side with law and logic, ~t does not rise to the 
dignity of proof. I t  leaves to conjecture the place and time of the homi- 
cide, and the relation of the shoeprints and automobile tracks to these 
all-important matters. I t  refers to speculation the problem of whether 
any connection existed between the concealment of the corpse and the tire 
prints found on roads constantly used by the general public for lawful 
objects. Likewise, it commits to surmise the question of whether these 
imprints were made by an automobile belonging to the prisoner, J i m  
Palmer, or by any one of numberless other motor .vehicles equipped with 
exactly identical tires. Over and above these considerations, it lacks 
probative force in pointing toward the accused as the makers of the 
footprints near Tempting Church and beside Deep River. I t  makes the 
identity of J im Palmer as the maker of shoeprints to rest solely on the 
bare belief of Ed Hooker that one set of "large trac'ks" without distinctive 
features observed on the Loop Road on Wednesday night, 17 March, 1948, 
were J i m  Palmer's tracks, and the dubious testimony of C. B. Beck, 
which reads as follows with the parentheses, the parenthetic phrase "wit- 
ness looks around courtroom," and the semicolon expunged : "I just could 
not exactly say i t  was really Mr. Jim's track." The attempt to connect 
Foxy Palmer to the shoeprints is based on even more tenuous circum- 
stances. 

When all is said, the State's testimony as a whole returns no answers 
to the baffling questions it asks except these resounding echoes: When, 
where, and by whose hand was Otis McNeill murdered? Who consigned 
his body to Deep River? Since the record leaves these crucial matters 
unsolved and shrouded in mystery, the State must suffer defeat for want 
of proof. 
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This brings to remembrance a far-away day in  ancient Rome when 
another prosecution failed for a like reason. The incident is recounted in  
Cofin v. United States, 156 U.S. 432, 15 Sup. Ct. Rep. 394, 39 L. Ed. 481, 
in  these words : 

"Ammianus Marcellinus relates an  anecdote of the Emperor Julian 
which illustrates the enforcement of this principle in  the Roman law. 
Numerius, the governor of Xarbonensis, was on trial before the Emperor, 
and, contrary to the usage in criminal cases, the trial was public. 
Numerius contented himself with denying his guilt, and there was not 
sufficient proof against him. His  adversary, Delphidius, 'a passionate 
man,' seeing that the failure of the accusation was inevitable, could not 
restrain himself, and exclaimed, 'Oh, illustrious Caesar! if i t  is sufficient 
to deny, what hereafter will become of the guilty?' to which Julian 
replied, 'If it suffices to accuse, what will become of the innocent 2' " 

I n  reaching the conclusion that  the testimony did not make a case for 
the jury, we have neither overlooked nor ignored the evidence of the 
State which tended to show that on Monday, 22 March, 1948, 17 cotton 
strings of varying lengths were found in the trunk of J i m  Palmer's auto- 
mobile "on the wood rests which the spare tire lies on," and that these 
strings and a quilt composed of 36 different fabrics were submitted to the 
State's witness P. T. Bachinger, an expert in the field of textile goods, 
who compared the 17 cotton strings with sample strings from each of the 
36 fabrics in the quilt and, found that  one of the cotton strings taken 
from the automobile and one of the sample strings from one of the fabrics 
in the quilt were apparently similar in twist, size, color, and pix. Al- 
though this testimony was employed by the State with telling power on 
the trial in support of its assumption that  the body of the deceased was 
hauled from Tempting Church to Deep River in the trunk of J i m  
Palmer's automobile, i t  was incompetent and destitute of probative value 
because no evidence was adduced by the State tending to identify the 
quilt submitted to the witness Bachinger as the quilt wrapped about the 
corpse. 

For the reasons given, the convictions and the sentences in the Superior 
Court are vacated and reversed, and the motions of the appellants for 
judgments of compulsory nonsuit are sustained on this appeal. Under 
G.S. 15-173, this ruling has the force and effect of a verdict of not guilty 
as to each of the accused. 

Reversed. 
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ALICE E. SIMBIOKS A ~ Y D  RAYMOND L. SIMMONS v. DALTON LEE. 

(Filed 13 April, 1949.) 

1. Appeal and Er ror  § Oc (3)- 
Exceptions to findings of fact made 1)y the referee in a conipulsory refer- 

ence are  not presented on appeal when there are no esceptions to the 
findings of fact set out in the judgment confirming the report of the 
referee. 

2. Appeal and  Er ror  § 40a- 
A sole assignment of error to the signing of the judgment presents only 

whether the facts found by the trial court a re  sufficient to support the 
judgment, and whether error of law appears upon the face of the record. 

3. Reference § l 4 a :  Constitutional Law § 22- 

While a compnlsory reference, G.S. 1-189, does not deprive either party 
of his constitutional right to trial by jury on the issues of fact arising on 
the pleadings, such right is waived by failure to ;Eollow the appropriate 
procednre. Constitution of N. C., Art. IV, Sec. 13. 

4. Reference § l4a- 
In  order to preserve right to trial by jury in a compulsory reference, 

a party must object to the order of rvference a t  the time i t  is made, file 
esceptions to particular findings of fact made by the referee, tender appro- 
priate issues based on the facts pointed out by the exceptions and raised 
by the pleadings, and demand a jury trial on each of the issues thus 
tendered. 

5. Same- 
A party should not tender issues as  to questions of fact presented by 

his esceptions to the findings of the referee, but should tender issues of 
fact arising on the pleadings and relate his issues of fact to his exceptions 
and to the findings of fact by number, and demand a jury trial as  to each 
of such issues. 

6. Boundaries 8 7: Quieting Title Ej 2- 
Where defendant in a processioning proceeding denies petitioners' title 

and pleads twenty gears adverse possession a s  a defense, G.S. 1-40, the 
proceeding is assimilated to an action to quiet title, and the clerk should 
transfer the cause to the civil issue docket for trial upon the issues of 
whether petitioners own the land described in the petition and as to the 
location of the land so described. G.S. 1-399. 

7. Reference § 14a- 
Where compulsory reference is ordered in a processioning proceeding 

upon defendant's denial of petitioners' title and p'lea of title by twenty 
years adverse possession, defendant's exception to the order of reference 
and exceptions to findings of fact made by the referee do not entitle him 
to a jury trial when he tenders issues which relate only to questions of 
fact based upon his exceptions and fails to tender issues of fact which 
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arise upon the pleadings and to relate such issues to his esceptions and 
to the findings by their respective numbers. 

8. Adverse Possession § 7- 

Where the deed under which a party ihmediately claims fails to embrace 
within its description a contiguous strip of land, such party may nct tack 
the possession of his predecessors in title as to such strip. 

APPEAL by defendant from Frizzelle, J., a t  November Term, 1948, of 
CRAVEN. 

Special proceeding begun 13  April, 1945, before Clerk of Superior 
Court of Craven County under provisions of Chapter 38 of General 
Statutes to determine the true boundary between lands of petitioners 
and of defendant. Upon defendant denying petitioner's title to land 
described in petition, the proceeding was converted into an  action in the 
nature of an  action to quiet title. G.S. 1-399. G.S. 41-10. 

Petitioners allege in their petition that  they are the owners of certain 
described land in Craven County, conveyed to F. E. Simmons, their 
husband and father, respectively, by a certain deed, and that  defendant 
owns certain land adjoining the land of petitioners, and that  defendant 
disputes the correctness of the boundary lines of petitioners as set out in 
said deed,-particularly a certain specified line. 

Defendant, in answer to said petition, denies the paragraph of the 
petition in which petitioners allege that  they are the owners of the land 
therein described, but admits that  he is the owner of land adjoining the 
land of petitioners, and that  he disputes the correctness of the boundary 
line of the land as claimed by the petitioners. 

And for a further defense, defendant avers : (1) What he contends to 
be the dividing line between the two tracts of land, that  is the Marshall 
di tch;  ( 2 )  that  prior to the bringing of this proceeding he and his prede- 
cessors have had adverse possession of the lands u p  to and on his side of 
the dividing line as he contends i t  to be, "using, occupying, cultivating 
and enjoying the land for the full term of twenty years"; ( 3 )  that  peti- 
tioners and their predecessors in title have always recognized and ad- 
mitted the Marshall ditch as the boundary line, and for many years 
petitioners' ancestors in title have admitted and acknowledged defend- 
ant's title to the lands up  to and abutting the Marshall ditch, and hare  
rented from defendant the cleared land thereon and cultivated the same 
as tenant of, and paying annual rent therefor to defendant up  to and 
including the year of his, F. E. Simmons', death;  that  petitioner Ray- 
mond L. Simmons has admitted and acknowledged defendant's title, right 
and possession of said land u p  to and abutting the Marshall ditch, and 
has rented from defendant the cleared land thereon up to said ditch 
during the years 1943 and 1944, during which two years he had paid to 



218 I N  T H E  SUPREME COUI1T. 1230 

defendant rent therefor; (4)  that defendant admits that the petitioners 
are owners of so much of the land described in the petition as lies south- 
east of the Marshall ditch; and (5) that petitioners are estopped from 
claiming or asserting any right or title to any of the lands north or 
northwest of the Marshall ditch. Thereupon dei'enaant prays that the 
Marshall ditch be declared the boundary line, and that he be declared the 
owner of all the lands abutting said Marshall ditch and to the north 
or northwest side thereof, and for such other relief as he may be entitled 
to, and for costs. 

Petitioners, replying to the further defense of defendant, deny each 
and all of the averments. 

The record next shows that at  the October Term, 1946, of Superior 
Court of Craven County, the presiding judge en1,ered an order of com- 
pulsory reference, to which both petitioners and defendant excepted. 

The report of the referee shows that pursuant to the order of reference 
hearings were had and testimony of witnesses was taken and transcribed, 
-a copy of which was filed with the report. ( I t  does not appear in 
record on this appeal.) Then after stating the claims of petitioners as 
to location of the land they claim to own, as shown on map in evidence, 
and the claim of defendant as to location of his land as shown on the map, 
the referee described the land in dispute as shown on the map, as con- 
taining 10.8 acres. The report shows: 

(1)  That petitioners claim under deed made by H. A. Marshall to 
A. D. Marshall 13 October, 1919, filed for registrlition 15 October, 1919, 
and registered, in which the land conveyed is described (in pertinent 
part) as follows: Beginning at  the 9th corner of a grant to James Keith . . . an iron stob . . . running with Keith's line of marked trees north 
45 deg. east 112 poles to another iron stob in the line of ditch cut by 
C. C .  Cannon; thence wifh said ditch and its courses continued 100 poles; 
thence south 65 deg. west to Dogwood Branch; thence down the various 
courses of said run of branch to the Beginning, containing 40 acres ; and 

(2)  That defendant claims under deed made by I la  Lee to her husband, 
Dalton Lee, 18 April, 1944, and registered, in which the land conveyed is 
described (in pertinent part) as follows: "Beginning on James Keith's 
patent line wifh ditch czit by C. C. Cannon; rurning thence with said 
ditch and courses continued northzvesfwardly 100 poles to Simmons' cor- 
ner; thence south 65 west with Simmons' line to the James Keitlt's 
patent line, etc. . . . to the Beginning" being the same land conveyed 
by W. W. Griffin, Trustee, to I l a  Lee, 20 March, 1928, by deed recorded 
. . ., and on back through mesne conveyance to a deed from H. A. Mar- 
shall and Eleanor Marshall to E. W. Bryan, dated 21 November, 1919, 
and filed for registration 22 November, 1919, and registered. 



N. C.] S P R I N G  TERM, 1949. 219 

The report then contains eighteen separate and specific findings of 
fact, and seven conclusions of law, to the effect: (1)  That the parties 
claim and derive title from a common source,-the deed therefrom under 
which petitioners claim ante-dating in execution and registration that 
under which defendant claims and derives title; (2)  that the deed under 
which petitioners claim covers the land in dispute, and the deed under 
which defendant claims does not cover the land in dispute ; and ( 3 )  that 
defendant and those under whom he claims have not had adverse posses- 
sion of the land in dispute for twenty years; and so on, all to the con- 
clusion that the land in question is the property of the petitioners. 

The defendant filed exceptions to thirteen of the findings of fact. And 
further excepted to the report of the referee: (1) For that the referee 
did not find that defendant and his predecessors in title had been in 
adverse possession of the land in question for more than 20 years; ( 2 )  
for that the defendant '(set up by answer and pleaded title to the land 
in controversy through adverse possession"; and ( 3 )  for that all of the 
evidence tended to show and did show that defendant and his predecessors 
in title were in adverse possession of the land in controversy under known 
and visible lines and boundaries, within the enclosure of a fence, and 
up to and along the line of the Marshall ditch. 

Thereupon defendant demanded that the issues raised and presented by 
the   lea dings and on the exceptions to the findings thereinbefore set forth 
be submitted to a jury, and to that end submitted these issues : 

"1. Has the respondent Dalton Lee and his predecessors in title been 
in the open, peaceful, uninterrupted, adverse and notorious possession 
of the lands abutting and on the north side of the Marshall ditch, and 
within the fence for more than 20 years preceding the bringing of this 
proceedings, actually possessing and claiming the same as alleged ? 

'(2. Have the petitioners and their predecessors in title recognized and 
admitted the said Marshall ditch as the location of the boundary line 
between the lands of the petitioners and respondents? 

"3. Did the petitioners and their ancestors in title point out to the 
respondent or his predecessors the Marshall ditch as the common bound- 
ary line ? 

"4. Have the petitioners or their ancestors in title at  any time within 
20 years before the bringing of this proceeding claimed or asserted any 
right or title to any part of the lands in controversy to the north of said 
Marshall ditch or at  any time denied to the respondent his right and title 
up to said ditch? 

"5. Have the petitioners or their ancestors in title rented from the 
respondent the land to the north of said Marshall ditch and within the 
presently disputed area, and if so, have they paid the rent therefor in 
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recognition of the respondent's right and title thereto during the several 
years before bringing of this proceedings ?" 

Defendant further excepted to each of the conclusions of law as set out 
in the report of the referee. 

Thereafter, when the cause came on for hearing upon the exceptions of 
the defendant, the presiding judge found "as a fact that the purported 
exceptions of the defendant were not in form and manner a compliance 
with the requirements of the laws of North Carolina as in such cases 
made and provided and not in accordance with the course and practice of 
the courts in respect to the filing of such exceptions." And '(the court, 
in order to make a determination of the matter despite the above finding, 
having fully considered the alleged exceptions upon the merits of the 
cause, and . . . finding as a fact that said exceptions are without merit 
and the same should be overruled, and the referee's report confirmed," 
ordered and adjudged that  the report of the referee be confirmed both as 
to his findings of fact and his conclusions of law, and such findings of 
fact and conclusions of law being incorporated in and made a part  of the 
judgment. And pursuant thereto the court adjudged that  the petitioners 
are the owners of and entitled to the possession of the land described in 
the petition,-located as delineated on the court map to include the area 
in question. 

Defendant appeals therefrom to the Supreme C m r t  and assigns error. 

R. E. W h i t e h u r s t  for plaintif fs,  appellees. 
W .  H.  Lee  and  G u i o n  & R o d m a n  for de fendan t ,  appellant.  

WINBORNE, J. While the record on this appea; discloses that  defend- 
ant  filed numerous exceptions to the findings of fact made by, and appear- 
ing in  the report of, the referee, i t  fails to show any assignment of error 
based on exception to the findings of fact as msde by the trial judge 
before whom the report of the referee came for consideration on the ex- 
ceptions filed. Hence the exceptions to the findings of fact made by the 
referee are not presented on this appeal. H u g h e s  v. Oliver ,  228 N.C. 680, 
47 S.E. 2d 6. 

And the only assignment of error presented on the appeal is to the 
signing of the judgment from which the appeal i,3 taken. Such assign- 
ment of error raises only the questions (1)  as to whether the facts as 
found by the judge are sufficient to support the judgment, Ves ta l  v. 
Machine  Co. ,  219 N.C. 468, 14  S.E. 2d 427; H y l t o n  v. Mf. A i r y ,  227 
N.C. 622, 44 S.E. 2d 51; Smith v. Davis ,  228 N.C. 172, 45 S.E. 2d 
51;  A r t i s  v. A r t i s ,  228 N.C. 754, 47 S.E. 2d 21;  Russos  v. Bai ley ,  228 
N.C. 783, 47 S.E. 2d 22; Hardee  v. Mitchel l ,  230 N.C. 40, 51 S.E. 2d 
884, and numerous other cases; and ( 2 )  whether Error in matters of law 
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appears upon the face of the record. Query v. Ins .  Co., 218 N.C. 386, 
11 S.E. 2d 139; Ruder  v. Coach Co., 225 N.C. 537, 35 S.E. 2d 609; 
S m i t h  v. S m i t h ,  226 N.C. 506, 39 S.E. 2d 391; Lea v. Bridgeman,  225 
N.C. 565, 46 S.E. 2d 555. 

As to the first: That  the findings of fact are sufficient to support the 
judgment is not debated in this Court. 

Bu t  as to the second : Defendant contends that  the judgment is .erro- 
neous in that  i t  appears upon the face of i t  that  the tr ial  judge f o m d  as 
a fact and ruled as a matter of law that  the exceptions filed by defendant 
to the report of the referee are "not in form and manner a compliance 
with the laws of North Carolina as i n  such cases made and provided, and 
not in accordance with the course and practice of the courts in respect 
to the filing of such exceptions." The challenge to this ruling brings into 
focus this question : Has  defendant preserved his right to a trial by jury?  

I n  this connection it is provided by statute in this State, G.S. 1-159, 
that  compulsory reference, under the provisions of the statute, does not 
deprive either party of his constitutional right to a trial by jury of the 
issues of fact arising on the pleadings. But  the right to trial by jury in 
civil actions may be waived, Const. of N.  C., Art. I V ,  Sec. 13. Chesson 
v. Container  Co., 223 N.C. 378, 26 S.E. (2d) 904. And "a party who 
would preserve his right to a jury trial in a compulsory reference must 
object to the order of reference a t  the time it is made, and on the coming 
in of the report of the referee, if i t  be adverse, he should seasonably file 
exceptions to particular findings of fact made by the referee, tender 
appropriate issues based on the facts pointed out in the exceptions and 
raised by the pleadings, and demand a jury trial on each of the issues 
thus tendered,"-Stacy, C. J., in the case of Cot ton  N i l l s  v. Muslin,  200 
N.C. 325, 156 S.E. 484. See also Booker v. Highlands,  198 N.C. 282, 
151 S.E. 635; B r o u m  v. Clemrnt  Co., 217 X.C. 47, 6 S.E. 2d 842; 
Cheshire v. Firs f  Presby fer iun  C h ~ ~ r c h ,  225 N.C. 165, 33 S.E. 2d 866; 
Penlnnd v. Church ,  227 N.C. 699, 41 S.E.  2d 654; Cherry  2%. Andrews,  
229 N.C. 333, 49 S.E. 2d 641, and numerous other cases. 

I n  B r o w n  v. Clement  Co., supra,  on the subject of the requirements of 
the rule as to preserving right to  trial by a jury in a compulsory reference 
case, Barnhi l l ,  J., speaking for the Court, had this to say:  "Notwith- 
standing an o r d ~ r  of reference, a determination of the issues of fact 
raised by the pleadings and the evidence in the case remains as the pri- 
mary  purpose. 9 jury trial does not extend to every finding of fact made 
by the referee and excepted to by the parties, but only to issues of fact 
raised by the pleadings and ~ a s s e d  upon by the referee. McIntosh, Sec. 
525. Questions of fact may not be substituted for issues merely because 
there is a controversy, as disclosed by the exceptions, as to what the facts 
are. McIntosh, Sec. 525 (4).  Every fact found by the referee, if perti- 
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nent, relevant and material, necessarily relates to one of the controverted 
issues of fact. Correctly interpreted, the rule simply requires the litigant, 
who seeks to preserve his right to trial by jury to tender issues raised by 
the pleadings based on the facts pointed out in the exceptions, and, as 
to each issue, to definitely and specifically demand a jury trial thereon, 
and, further, by specific reference, to relate the issue to his exceptions 
to the findings of fact which bear upon and relate to that particular 
issue." 

Indeed, in the case of Cherry v. Andrews, supra, reference to the record 
on appeal there presents this manner of practical application of the rule 
so spelled out in Brown v. Clement Co., supra. There, for example, in 
stating exceptions, defendant again excepted to the order of reference, 
and to certain of the findings of fact and conclusior~s of law of the referee, 
and '(upon the foregoing objections and exceptions to the referee's report, 
the defendants tender the following issues and demand trial by jury on 
each objection and exception covered by the issues herewith submitted : 
1. Are the plaintiffs the owners of, and entitled to the possession of lands 
lying East of a line . . . ?", followed by the statement that "said issue 
is more particularly raised by the defendants' exceptions Nos. 1, 2, 3, 4, 
5 and 8," and so on. 

When the present case is tested by the rule, as thus interpreted by this 
Court, it is seen that defendant objected to the order of reference at the 
time it was made, and on the coming in of the report of the referee, it 
being adverse, he filed exceptions to particular findings of fact made by 
the referee, and tendered issues he contends arise upon the pleadings, and 
demanded a jury trial thereon. But it is seen that the exceptions taken 
are not expressly related to any special issue,-as suggested in Brown v. 
Clement Co., supra. And the issues of fact submitted by defendant are 
not the issues arising on the pleadings. 

I n  this connection, where in a special proceeding under Chapter 38 
of General Statutes, formerly C.S. 361 and 362, Revisal 325 and 326, 
Laws 1893, Chapter 22, to establish a boundary line, the defendant, by his 
answer, denies the petitioner's title and pleads the twenty years' adverse 
possession under G.S. 1-40, as a defense, the proceeding is assimilated to 
an action to quiet title and the Clerk, as directed by G.S. 1-399, formerly 
C.S. 758, Revisal 717, should ('transfer the cause to the civil issue docket 
for trial during term upon all issues raised by pleadings," in accordance 
with rules of practice applicable to such actions originally instituted in 
that court. Woody v. Fountain, 143 N.C. 66, 55 S.E. 425. See also 
Smith v. Johnson, 137 K.C. 43, 49 S.E. 62; Davis v. Wall, 142 N.C. 450, 
55 S.E. 350; Brown v. Hutchinson, 155 N.C. 205, 71 S.E. 302; IJdl v. 
Young, 217 N.C. 114, 6 S.E. 2d 830; Calaway v. H a r k ,  229 N.C. 117, 
47 R E .  2d 796 ; Roberts 21. Sawyer, 229 N.C. 279, 49 S.E. 2d 468. 
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I n  such case the issues raised by the pleadings are (1) whether peti- 
tioners own the land described in his petition, and ( 2 )  as to the location 
of the land so described. I n  the present case defendant did not tender 
issues pertinent thereto. Therefore he has waived his right to a trial by 
jury. 

But  in any event, i t  would seem that  in accordance with defendant's 
claim asserted before the referee his plea of twenty years adverse posses- 
sion is unavailing to him. The report of the referee indicates that  defend- 
ant  claims immediately under a deed from I l a  Lee, his wife, dated 18 
April, 1944. And the referee finds that  that  deed conveyed no part  of the 
land in dispute. I n  such case defendant, as grantee in that  deed, would 
not be entitled to tack the adverse possession of his predecessor or prede- 
cessors in title as to a parcel of land not embraced within the description 
in his deed. See Boyce v. White,  227 N.C. 640, 44 S.E. 2d 49 ;  Ramsey 
v. Ranzsey, 229 N.C. 270, 49 S.E. 2d 476, and cases therein cited. 

Fo r  reasons hereinabove stated, no error is made to appear on this 
appeal, and, hence, the judgment below is 

Affirmed. 

STATE v. C. D. BARNHilRDT. 

(Filed 13 April, 1949.) 
1. Criminal Law § 62f- 

Where defendant consents to the suspension of sentence on a particular 
count, he waives and abandons his right to appeal in regard thereto. 

2. Intoxicating Liquor 9 % 

Even though the Alcoholic Beverage Control Act, G.S. Chap. 18, Art. 3, 
is of Statewide operation, it does not repeal the Turlington Act, G.S. 
Chap. 18, Art. 1, but the Tnrlington Act remains in full force and effect 
except as modified by the later law, and as thus modified is the primary 
law in territory which has not elected to come under the A.B.C. Act. 

3. Intoxicating Liquor 8 4a- 
The possession of nontar-paid liquor in any quantity anywhere in the 

State is unlawful. G.S. 18-48, G.S. 18-50. 

4. Intoxicating Liquor 8 B- 

I t  is unlawful to purchase in this State any alcoholic bererage except 
from an A.B.C. Store; a person may purchase outside the State and trans- 
port herein for his own personal use not more than one gallon of alcoholic 
beverage a t  a time. G.S. 18-49, G.S. 18-58. 
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5. Intoxicating Liquor 8 4a- 
The provisions of the Turlington Act making: the possession of any 

quantity of intoxicating beverage prinza facie evidence that  the possession 
is unlawful, with the burden on accused to show that  such possession is 
legal within the exceptive provisions of G.S. 18-11, has been modified by 
the A.B.C. Act so that  the possession in one's dwelling even in dry terri- 
tory of not more than one gallon of liquor upon which the tax has been 
paid raises no presumption that  the possession is unlawful. G.S. 18-49. 

6. S a m e  
Upon proof of defendant's possession of more than one gallon of tax- 

paid liquor in his dwelling in territory which has not elected to come 
under the A.B.C. Act, the burden is upon defendant to rebut the prima 
facie evidence by showing that  such possession nclt only comes within the 
exceptive provisions of G.S. 18-11, but also that  it  was legally acquired 
and transported to his dwelling and kept there for family uses only, Q.S. 
18-49, G.S. 18-58. 

7. Intoxicating Liquor 8 4a- 
Testimony that  defendant frequently slept in the house in which officers 

found more than one gallon of intoxicating liquor is insufficient to show 
that  the house was defendant's private dwelling within the meaning of 
G.S. 18-11 and G.S. 18-58. 

8. Intoxicating Liquor 88 4a, 9f- 

Evidence tending to show that more than one gallon of intosicating 
l i ~ u o r  upon which the tax had not been paid was found in a house owned 
by defendant in dry territory justiflcs a n  instruction to the effect that  i t  
is unlawful to possess a t  any one time more than one gallon of intoxicat- 
ing liquor even in the possessor's home when defendant offers no evidence 
tending to show that  the liquor was acquired from an A.B.C. Store in this 
State or was purchased in another state and legally transported to his 
residence in quantities of not more than one gallon a t  any one time. 

APPEAL by  defendant  f r o m  Coggin, Special Jzidge, September Term,  
1948, ROWAN. NO error. 

Cr imina l  prosecution on w a r r a n t  charging t h a t  defendant did unlaw- 
ful ly  (1) have i n  his  possession intoxicating liquors, and  ( 2 )  have  i n  h i s  
possession certain intoxicating liquors for the  purp3se of sale. 

O n  or about  20 M a r c h  1948 officers armed with a search w a r r a n t  went 
t o  a n  old house belonging t o  defendant  and located i n  Roman County, 
about  one mile  f rom Enochville. I t  was locked. T h e y  requested a deputy 
sheriff of Cabar rus  County, where defendant  was, to  get h im and  bring 
h im to the  scene. T h e  defendant  was brought to  the house, and  he  then 
unlocked the  door. T h e  officers found a case of bonded liquor in p in t  
containers under  the  bed. I t  bore no evidence tEat  the  S ta te  t ax  had  
been paid. Defendant  said i t  was his  liquor. T h e y  also found a t r a p  
door i n  the floor of the  well house. Vnderneath this  floor was a n  open 
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space six by eight feet in size and about four or five feet deep. I n  this 
space they found several empty whiskey cases. 

There was a bed in the house, having the appearance of having been 
used, and also a set of bedsprings leaning against the wall. There was 
no other furniture or household equipment found except a coffee pot. 

The defendant offered evidence tending to show the liquor belonged to 
him and one Clifford Connell; that  they had i t  to  dr ink;  that  Connell 
slept in the old house to look after rabbit dogs; that  the house was not 
used for anything but sleeping; and tha t  when they worked late, defend- 
ant  "sleeps there too, he stays there quite a bit." 

There was a verdict of guilty as charged in the warrant. Thereupon, 
the court pronounced judgment on the first count. I t  also, on the second 
count, pronounced judgment of imprisonment for a term of two years, 
suspended "with the consent of the defendant in open court" for five 
years on the conditions therein stated. T o  the pronouncement of judg- 
ment defendant excepted and appealed. 

Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 

Bernard W .  Cruse for defendant appellant. 

BARNHILL, J. The defendant does not bring forward and discuss his 
exceptions to the refusal of the court below to sustain his demurrers to 
the evidence. I n  this he was well advised, for  the evidence was amply 
sufficient to require its submission to the jury. 

All the exceptions relied on relate to alleged error in the charge. Those 
which bear directly on the second count are not before us for consideration 
for the reason the defendant, by consenting to the suspension of the 
sentence on that  count, waived and abandoned his right to appeal on the 
principal issue of his guilt or innocence of the crime therein charged. 
S. v. Miller, 225 N.C. 213, 34 S.E. 2d 143, and cases cited; S. v. Jackson, 
226 N.C. 66, 36 S.E. 2d 706. 

The court instructed the jury that  the only way a person can possess 
legally in his home any intoxicating liquor is "to have transported i t  
legally to his home, and to have i t  in his own dwelling used and occupied 
by him as such . . . and used therein only for the purpose of drinking 
himself and of entertaining his hona fide guests while in his home. That  
is the only way in this dry  county that  whiskey can be legally possessed 
under the Turlington Act." And again, "I t  is unlawful to possess a t  any 
one time more than one gallon of intoxicating liquor, even though it is 
possessed in one's home." 

The general provisions of the Alcoholic Beverage Control Act of 1937, 
Chap. 49, P.L. 1937, G.S. Chap. 18, Art. 3, are State-wide in operation. 
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AS'. v. Davis, 214 N.C. 787, 1 S.E. 2d 104; S. v. Lockey, 214 N.C. 525, 
1.99 S.E. 715; S. v. Epps, 213 N.C. 709, 197 S.E. 580. 

Even so, the Turlington Act of 1923, now G.S. Chap. 18, Art. 1, was 
not thereby repealed. I t s  provisions, as modified 'by the general provi- 
sions of the Alcoholic Beverage Control Act, are still in full force and 
effect. S. v. Wilson, 227 N.C. 43, 40 S.E. 2d 449; S. v. Carpenter, 
215 N.C. 635. 3 S.E. 2d 34. I n  territory wherein A.B.C. stores have 
not been established-conveniently referred to as nonconforming terri- 
tory-the former is the primary law, and the inco:nsistent or modifying 
provisions of the latter constitute exceptions thereto. 

Thus, to ascertain the exact status of the law regulating the possession, 
transportation, and sale or possession for the purpose of sale, of intoxi- 
cating beverages in nonconforming territory, the two acts must be read 
together. When so read, as heretofore construed and applied by this 
Court, definite modifications of the Turlington Act are made to appear. -. 

Under the Turlington Act it is unlawful to manufacture, sell, barter, 
transport, import, export, deliver, furnish, purchase, or possess any 
intoxicating liquor except as therein authorized. 13.S. 18-2. Likewise, 
under said Act, proof of the possession of any quantity of intoxicating 
beverage is prima facie evidence of the purpose of the possessor to sell, 
barter, or otherwise unlawfully dispose of the same, subject to the pro- 
vision that possession of intoxicating liquor in one's private dwelling, 
while the same is used and occupied by him as his dwelling only, is not 
unlawful, provided such liquor is for the personal consumption of the 
owner thereof and his family residing in said dwelling and of his bona 
fide guests when entertained by him therein-which for the sake of 
brevity are referred to as family uses. G.S. 18-11. Under this section 
no distinction is made between tax-paid and nontax-paid liquor, and the 
quantity of liquor which may be in one's private~dwelling for 
personal consumption and family uses is unlimited. 

Now the possession of nontax-paid liquor in an,y quantity anywhere 
in the State is, without exception, unlawful. G.S. 18-48, 50. 8. v. 
McNeil2,225 N.C. 560, 35 S.E. 2d 629. 

I t  is likewise unlawful to purchase in this State any alcoholic beverage 
from any source, except from a store operated in accordance with the 
Alcoholic Beverage Control Act of 1937, "except a person may purchase 
legally outside this State and bring into the same," in the manner pro- 
vided by G.S. 18-49, "for his own personal use not more than one gallon 
of such alcoholic beverage." G.S. 18-5s. For other exceptions not perti- 
nent here see G.S. 18-49. G.S. 18-49.1, and G.S. 18-49.2. 

On the other hand, a person living in nonconforming territory may 
lawfully transport, in sealed containers, to his own private dwelling for 
family uses, not in excess of one gallon of tax-paid liquor at any one 
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time, provided i t  is acquired from an  A.B.C. store in this State or legally 
purchased in another State, G.S. 18-49, and he may there keep and possess 
the same for family uses. Such possession in a quantity not in excess 
of one gallon raises no presumption against him. S.  v. Suddreth, 223 
N.C. 610, 27 S.E. 2d 623; S. v. Watts, 224 N.C. 771, 32 S.E. 2d 348; 
S.  v. Wilson, supra. 

I f  the State can establish nothing more than that  the defendant had - 
in his private dwelling not in excess of one gallon of liquor upon which 
the tax has been paid, the presumption of lawfulness prevails and a 
verdict of not guilty should be directed. That  is to say, where i t  appears 
that  not more than one gallon of tax-paid liquor was found in the private 
dwelling of the defendant, the State, to  convict, must establish by inde- 
pendent evidence, unaided by any presumption, that  the possession is  
unlawful. 

I n  such case, i n  the absence of evidence of possession of nontax-paid 
liquor or more than one gallon of tax-paid intoxicating beverage, prima 
facie evidence of the violation of the statute is wanting. S. v. Watts, 
supra. 

Subject to this exception, possession within nonconforming territory of 
any quantity of liquor, however acquired, unless in transit in a manner 
permitted by the statute, is prima facie evidence that  i t  is possessed for 
the purpose of sale, barter, etc., in violation of G.S. 18-11. S. v. Hege, 
194 N.C. 526, 140 S.E. 80;  S. v. McAllister, 187 N.C. 400,121 S.E. 739; 
S.  v. Wilson, supra. 

This rule applies even when the liquor is in a private dwelling, and 
the burden rests upon the defendant to bring himself within the exceptive 
provision of the statute. G.S. 18-11 ; S. v. Dowell, 195 N.C. 523, 143 S.E. 
133;  S. v. Epps, supra; S.  v. Ilavis, supra; 8. v. Watts, supra; 8. v. 
Wilson, supra; S. v. Holbrook, 228 N.C. 582, 46 S.E. (2d) 842. 

Even so, the Turlington Act, as heretofore noted, does not restrict the 
quantity of intoxicating beverages a person may possess in his private 
dwelling for family uses. Neither does the Alcoholic Beverage Control 
Act limit the frequency with which a gallon of tax-paid liquor acquired 
from an A.B.C. store in this State or legally purchased in another State 
may be transported by a person to his private dwelling for family uses. 
I f  he possesses in his private dwelling more than one gallon of tax-paid 
liquor, what then ? 

H e  is protected against the presumption of illegality or the rule of 
evidence created by G.S. 18-11 only so long as he does not possess more 
than one gallon. Proof of the possession of more than one gallon, even 
though i t  is found in the private dwelling of defendant and the tax 
thereon has been paid, is prima facie evidence that  such liquor is unlaw- 
fully possessed and is being kept for the purpose of sale. G.S. 18-11. 
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I f  he would rebut this prima facie evidence, the burden is on him to 
establish not only that the possession thereof comes within the exceptive 
provisions of G.S. 18-11, but also that i t  was legally acquired and trans- 
ported to his private dwelling and there kept, not for sale, but for family 
uses only. S.  v. Davis, supra; S. v. Suddreth, suprlz; S. v. Wilson, supra; 
S. v. Watts, supra; S.  v. Holbrook, supra. The burden rests on him to 
bring his case within the exceptive provisions of G.S. 18-11 and also 
within the provisions of the Alcoholic Beverage Control Act authorizing 
the purchase and transportation of liquor under the limitations therein 
prescribed. S. v. Holbrook, supra. 

Rowan County has not elected to come under the Alcoholic Beverage 
Control Act. Therefore, if there was any evidence tending to show that 
the defendant had in his possession in his private dwelling not more than 
one gallon of liquor upon which the tax had been paid, the quoted in- 
struction would give us reason to pause and consider. But under the 
circumstances here disclosed i t  may not be held for e re judicial error. 
This, for two reasons. 

First. There is no sufficient evidence to support a finding that defend- 
ant had the liquor in his private dwelling for family uses. The testi- 
mony tends to show merely that defendant frequently slept there. This 
falls short of proof that the house was his private dwelling-his home 
where he and the members of his family maintained their residence. 

Second. Even if we concede, arguendo, that the liquor was in his pri- 
vate dwelling, there was more than one gallon, arid there is no evidence 
tending to show that it was acquired from an A.B.C. store in this State, 
or legally purchased in another State, and l a w f ~ l l y  transported to his 
residence in quantities of not more than one gallon at  any one time. 
Indeed, defendant's own evidence tends to prove the contrary. I t  was 
acquired from an unknown truck driver-vendor on the premises of defend- 
ant. Having been unlawfully acquired, the possession was unlawful. 
This is the law as it is now written. 

A careful consideration of the record leads us to the conclusion that in 
the trial below there was 

No error. 
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J. VAN HANFORD AND J. VAN HANFORD, JR., TRADING AS PARTNERS UNDER 
THE TRADE NAME OF "SALISBURY FLORISTS' SUPPLY COMPANY," 
AND "J. VAN HANFORD 8: SON," v. ERNEST P. McSWAIN AND G. OLEN 
WACASTER, INDIVIDUALLY AND TRADING AS PARTNERS UNDER THE FIRM 
NAME OF "DAVIDSON GREENHOUSE." 

(Filed 13 April, 1949.) 
1. Judgments  9 27a- 

Movant must show not only excusable neglect but also a meritorious 
defense in order to be entitled to have a judgment against him set aside 
for excusable neglect. G.S. 1-220. 

2. Same: Appeal and  E r r o r  § 40d- 
Upon motion to set aside a judgment under G.S. 1-220, the findings of 

the court as  to excusable neglect and meritorious defense are  conclusive 
when supported by evidence, but such findings a re  not conclusive if made 
under a misapprehension of the law, in which instance the cause will be 
remanded to the end that  the evidence be considered in its true legal light. 

3. Appeal and E r r o r  8 40a- 
A sole assignment of error based upon exception to the judgment pre- 

sents only whether the facts found a re  sufficient to support the judgment 
and whether error in matters of law appears upon the face of the record. 

4. Partnership § 6c- 
Where a partnership exists or there has been a course of dealing leading 

the creditor to beliere a partnership exists, actual notice to the creditor 
prior to the extension of the credit sued on that  the person upon whose 
credit he had theretofore relied had withdrawn from the business, relieves 
such person of liability thereon. 

5. Judgments  8 27a- 
Movant sought to hare a judgment obtained against him on a partner- 

ship liability set aside for surprise and excusable neglect upon allegations 
in his answer and his motion that  the creditor had actual notice of his 
withdrawal from the business prior to the extension of the credit sued on. 
Held:  The conclusion of the trial court that  movant had failed to show a 
meritorious defense was made under a misapprehension of the law and 
the facts, and the cause is remanded for further proceedings. 

APPEAL b y  defendant  Ernes t  P. McSwain  f rom Rousseau, J., a t  No- 
vember Term,  1948, of ROWAN. 

Civil action t o  recover f o r  florists' supplies, flowers, and other items 
of merchandise allegedly sold on order of defendants,-heard upon mo- - .  

t ion to set aside judgment  rendered therein. 
Plaintiffs,  i n  the i r  complaint,  make  these allegations, briefly s tated:  

That defendant  Ernes t  P. McSwain  is  a resident of Lee County, N o r t h  
Caro l ina ;  t h a t  defendant  G. Olen Wacaster  is a resident of B u r k e  County, 
N o r t h  Caro l ina ;  that on or  about  17 December, 1945, defendants formed 
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a partnership under the trade name of Davidson Greenhouse, or David- 
son Greenhouses, and as such began operation of their business in the 
city of Lexington, North Carolina, on said date; tkat on or about 9 Feb- 
ruary, 1946, upon order of defendant, plaintiffs extended credit to defend- 
ants for merchandise sold and delivered, which merchandise was paid for 
by defendants in due course,4efendants at the time holding themselves 
out and representing themselves to be partners as aforesaid; that there- 
after and between 14th and 24th days of September, 1946, plaintiffs, 
trading as Salisbury Florists' Supply Company, sold to defendants, upon 
their order, florists' supplies in the sum of $201.75, for which defendants 
after demand have failed and refused to pay; that between 30 August, 
1946, and 24 October, 1946, plaintiffs, trading as J. Van Hanford & Son, 
sold to defendants, upon their order, flowers and other items of merchan- 
dise of the value of $358.98 for which defendant$!, after demand, have 
failed and refused to pay; and that the aforesaid articles of merchandise, 
referred to in last two preceding clauses, were sold to defendants upon 
their original representation that they were engaged in business as part- 
ners, and as such partners were conducting the business hereinbefore 
referred to as Davidson Greenhouse, or Davidson Greenhouses. And 
upon these allegations plaintiffs prayed judgment. 

The defendant Ernest P. McSwain, alone, answering the complaint of 
plaintiffs, admits that he is a resident of Lee County, North Carolina, 
and that credit was extended to him about February, 1946, for merchan- 
dise sold and delivered,-which merchandise was fully paid for. Row- 
ever, this answering defendant denies all other allegations of the com- 
plaint, and avers that on or about 10 June, 1946, he sold and conveyed 
to Olen Wacaster all of his interest, right and title to said business 
operated in the city of Lexington, North Carolina, '(and that plaintiffs 
had actual notice of said sale." This averment is repeated in answering 
specific allegations of the complaint. 

And, this answering defendant, for further defense, avers: That in  
December, 1945, he organized and purchased a retail florist business in 
the city of Lexington, North Carolina; that in connection therewith he 
engaged the co-defendant Olen Wacaster to operate said business for 
him,-Wacaster "to receive a salary plus a percentage of the profits of 
the business for his management services, but that all of the investment 
was made by" this answering defendant, McSwain, and "the business 
and property were wholly owned by" him,-which he avers, on informa- 
tion and belief, "does not constitute a partnership" ; that about 10 June, 
1946, this answering defendant sold and conveyed all of said business to 
Olen Wacaster, and "that thereafter he retained no management or con- 
trol or interest in said business except some unpaid notes of Wacaster for 
the purchase price"; "that plaintiffs had actual notice of said sale shortly 
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after said sale and before the transactions alleged as causes of action - 
herein"; and that he "had no knowledge of said transactions, nor any 
responsibility therefor. Wherefore the answering defendant prays that 
plaintiff take nothing by this action," etc. 

At October Term, 1948, the case was submitted to a jury upon the 
following issues, which the jury answered as shown: 

"1. Are the defendants Ernest P. McSwain and G. Olen Wacaster, 
trading as Davidson Greenhouse, and Ernest P. McSwain, individually, 
indebted to the plaintiffs, as alleged in the complaint 1 Answer : Yes. 

"2. I f  so, in what amount 1 Answer: $627.89 with interest." 
Judgment was entered at  said term in accordance with the verdict,- 

specifying, however, that plaintiffs have no recovery against G. Olen 
Wacaster-the court finding as fact that summons issued for him was 
returned without service. 

On 18 October, 1948, defendant Ernest P. McSwain entered a motion, 
in writing and verified, to set aside the judgment so entered and for a 
new trial, and "thereunto relating and as grounds therefor" showed unto 
the court : 

"(1) That by the printed calendar set by the Rowan County Bar, this 
case was set as the first case on Tuesday, October 12th, there being ten 
contested cases on the calendar for Monday. 

"(2) That by custom the court meets at  9:30 a.m. 
"(3)  That the defendant and his attorney left Sanford, N. C., at  7 :30 

a.m., which in the usual course of events would allow them, traveling by 
automobile, to arrive in Salisbury by 9 3 0  a.m. 

"(4) That due to re-surfacing of the highway between Asheboro and 
Lexington, where traffic was halted, the defendant was delayed and 
arrived in the Courtroom at Salisbury at  10 :00 a.m. 

" ( 5 )  That, arriving at the Courtroom at 10 :00 a.m., the defendant was 
informed that the trial was over and that verdict had been rendered 
against him. 

"(6) That the defendant has a meritorious defense in that he termi- 
nated his business relationship with his co-defendant Olen Wacaster 
before the merchandise sued for was sold and that the plaintiff or its 
agents had notice that McSwain was no longer responsible for the debts 
issued by Wacaster. 

'((7) That said judgment injuriously affects the rights of the defend- 
ant." 

The hearing of the motion so made was, upon motion of plaintiffs at  
said October Term, 1948, continued to the next term of Superior Court 
of the county,-formal order to this effect being signed 19 October, 1948, 
by the presiding judge. 
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At  the November Term, 1948, a judgment was signed in which it is 
recited that this action came on for hearing on .motion of the defendant 
Ernest P. McSwain to set aside the judgment rendered herein at  October 
Term, 1948, upon the grounds appearing in said motion, and the court, 
after argument of counsel, and upon statements in  open court made by 
counsel, finds the following facts : 

"(1) That this action was instituted by plaintiffs against the defend- 
ants, plaintiffs alleging in paragraph three of their complaint that the 
defendants, on or about the 17th day of Decemb'er, 1945, created a part- 
nership under the firm name of Davidson Greenhouse, doing business in 
Lexington, North Carolina, said partners being indebted to the plaintiffs 
for merchandise sold and delivered upon order. 

"(2) That the defendant Ernest P. McSwain filed answer denying said 
partnership. 

"(3) That defendant's counsel, in the argument upon the motion to 
set aside said judgment, has admitted in open court facts which in the 
opinion of the court are equivalent to an admission of said partnership 
as alleged by plaintiffs, and said Ernest P. McSwain has further in para- 
graph six of his motion admitted original liability for the debts created 
by said partnership. 

"(4) That the defendant Ernest P. McSwain has failed to allege or 
show to the satisfaction of the court any notice to the plaintiffs of the 
alleged dissolution of said partnership, or notice to any agent or repre- 
sentative of plaintiffs authorized to bind them by such notice, plaintiffs 
having relied upon such partnership in delivering the merchandise and 
extending the credit which is the basis of this action. 

"The court being of the opinion that the defendant Ernest P. Mc- 
Swain, individually and as a partner in said D~lvidson Greenhouse, has 
failed to show a meritorious defense to plaintiffs' action"; 

Thereupon, on motion of attorneys for plaintiff, the court "Ordered 
and adjudged, in the exercise of the court's discretion, that the motion of 
the defendant Ernest P. McSwain to set aside said judgment be, and the 
same is denied, and said defendant is taxed with the costs," . . . and 
"further ordered that judgment in this action be satisfied out of the 
funds deposited by said defendant in the office of the Clerk of the.Supe- 
rior Court of Rowan County, North Carolina, in lieu of a stay bond." 

The defendant Ernest P. McSwain appeals therefrom to Supreme 
Court, and assigns error. 

Linn & S h u f o r d  for plaintif fs,  appellees. 
W a r r e n  F. O l m t e d  for de fendan t ,  appel lant .  
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WINBORNE, J. The decisions of this Court uniformly hold that  a 
party, moving in  apt  time under the provisions of G.S. 1-220, to  set aside 
a judgment taken against him, on the ground of excusable neglect, not 
only must show excusable neglect, but also must make it appear that  he 
has a meritorious defense to the plaintiff's cause of action. Dunn v. 
Jones, 195 N.C. 354, 142 S.E.  320; Ilooks 2%. Seighbors, 211 N.C. 382, 
190 S.E. 224; Johnson v. Sidbury, 225 N.C. 208, 34 S.E. 2d 67;  Crawr 
v. Spaugh, 226 N.C. 450, 38 S.E. 2d 525; Whitaker v. Raines, 226 N.C. 
526, 39 S.E. 2d 266, and numerous other cases. 

The findings of fact made by the court in respect to the elements so 
required, excusable neglect and meritorious defense, when supported by 
evidence, are conclusire on appeal, and binding on this Court. Craver v. 
Spaugh, supra. 

But  facts found under misapprehension of the law are not binding on 
this Court and will be set aside, and the cause remanded to the end that  
the evidence should be considered in its true legal light. McGill v. Lum- 
berton, 215 N.C. 752, 3 S.E. 2d 586. See also S. c. Fuller, 114 N.C. 
886, 19 S.E. 797; S.  v. Casey, 201 N.C. 620, 161 S.E. 8 1 ;  Tickle v. Ilob- 
good, 212 N.C. 763, 194 S.E. 474; Bullock v. Williams, 213 N.C. 320, 
195 S.E. 291; Farris v. Trust Co., 215 N.C. 466, 2 S.E. 2d 363; 
S. v. Calcutt, 219 N.C. 545, 1 5  S.E. 2d 9 ;  Stanley 21. Hyman-Michaels 
Co., 222 N.C. 257, 22 S.E. 2d 570; S. 7%. Williams, 224 N.C. 183, 29 S.E. 
2d 744; Coley v. Ualrymple, 225 X.C. 67, 33 S.E. 2d 477; Troitino v. 
Goodman, 225 K.C. 406, 35 S.E. 2d 277; S .  I:. Gause, 227 N.C. 26, 40 
S.E. 2d 463; It'hitted v. Palmer Bee Co., 228 N.C. 447, 46 S.E. 2d 109. 

Indeed, in Calaway v. Harris, 229 N.C. 117, 47 S.E. 2d 796, the 
principle has been aptly restated in this manner:  "Where rulings are 
made under a misapprehension of the law or the facts, the practice is to  
vacate such rulings and remand the cause for further proceedings as to 
justice appertains and the rights of the parties may require," citing 
McGill v. Lumberton, supra. 

Moreover, the only assignment of error brought forward for considera- 
tion on this appeal is based upon exception to the judgment from which 
appeal is taken. Such assignment of error, as recently restated in 
Simmons v. Lee, ante, 216, and in numerous cases there cited, raises only 
the questions (1 )  as to whether the facts as found by the judge are suffi- 
cient to support the judgment, and (2 )  as to whether error in matters 
of law appears upon the face of the record. 

I n  this connection i t  is apparent, from a reading of the pleadings and 
of the motion of defendant McSwain to set aside the judgment originally 
taken against him in this action, tha t  the facts found by the court in 
respect to a show of meritorious defense, were made under misapprehen- 
sion of both the law and the facts. 



234 I N  T H E  SUPREME COUILT. [230 

DWIQGINB v. Bus. Co. 

The defense set up by defendant McSwain in his answer is that prior 
to the dates of alleged transaction on which suit is based, plaintiffs had 
actual notice of his retirement from the business referred to as Davidson 
Greenhouse. This is an averment of a meritorious defense, even though 
i t  be found as a fact that McSwain and Wacaster were partnerstrading 
as Davidson Greenhouse. Straus v. Sparrow, 148 N.C. 309, 62 S.E. 
308; Jenkins v. Renfrow, 151 N.C. 323, 66 S.E. 212. See also Scheiffelin 
9. Stevens, 60 N.C. 105; Ellison v. Sexton, 105 1V.C. 356, 11 S.E. 180, 
180 Am. St. 907; Alezander v. Harkins, 120 N.C. 452, 27 S.E. 120; 
Bynum and Paschal v. Clark, 125 N.C. 352, 34 S.E. 438; Supply Co. v. 
Lynn, 173 N.C. 445, 92 S.E. 145. 

And i t  would be the averment of a meritorious defense if it be found 
that McSwain, as he avers, had been trading under. the name of Davidson 
Greenhouse, with Wacaster as the manager of the business, and he, 
McSwain, had sold the business to Wacaster. Compare the principle 
enunciated in Sibley v. Gilmor, 124 N.C. 631, 32 KE.  964. 

Also in the findings of fact made by the judge i t  appears as a fact 
"that this defendant McSwain has failed to allege . . . any notice to 
plaintiffs of the alleged dissolution of said partnership . . ." This is 
patently a misapprehension of the averments appearing in the answer, 
and stated in the motion, and upon the face of the record. 

For  reasons pointed out, the findings of fact artd ruling thereon made 
by the judge below will be and are set aside, and the cause is remanded 
for further proceedings as to justice appertains and the rights of the 
parties may require. 

Error and remanded. 

T. P. DWIGGINS AITD W. W. SMITH, TRADING AS SMITH-DWIGGINS 
MOTOR COMPANY, v. PARKWAY BUS COMPANY, INC. 

(Filed 13 April, 1949.) 

1. Abatement and Revival 6-- 

Where a prior action is pending between the same parties, involving 
substantially the same subject matter, the second action will be dismissed 
upon demurrer if the pendency of the prior actim appears on the face of 
the complaint, G.S. 1-127, or upon answer which alleges the facts, treated 
as a plea in abatement, if the pendency of the ]prior action does not so 
appear, G.S. 1-133. 

8. Partnership 8 6d- 
Each partner is jointly and severally liable for a tort committed by one 

partner in the course of the partnership business, and the injured person 
may sue all members of the partnership or any one of them at his election. 
G.S. 59-43. 
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3. Partnership § 7- 

Where one partner is sued individually for a tort committed by him in 
the course of the partnership business, a judgment would be binding upon 
him individually, and as to the partnership property, but not as against the 
other partner individually, but the court a t  any time before judgment 
may direct that such other partner be brought in and made a party. G.S. 
1-'73. 

4. Abatement and Revival 5 9- 

One partner was sued individually for darnages resulting in a coll'sion 
occurring while the partner was driving a partnership vehicle in the 
course of the partnership business. Thereafter the individual partners 
instituted suit in another county against the plaintiff in the first action to 
recover damages resulting to them out of the same collision. Held:  The 
parties to the two actions are identical for the purposes of a plea in abate- 
ment, and the second action is abated in the Supreme Court upon the plea, 
the remedy in the second action being by counterclaim in the first. 

APPEAL by defendant from Clement, J., a t  December Term, 1948, of 
DAVIE. 

Civil action to  recover damage to plaintiff's automobile allegedly 
resulting from actionable negligence of defendant. 

These facts are uncontroverted : 
I. On 6 January,  1948, an  automobile, a Plymouth sedan, property 

of T.  P. Dwiggins and W. W. Smith, trading as Smith-Dwiggins Motor 
Company, a partnership engaged in business a t  Mocksville, Davie County, 
North Carolina, plaintiffs i n  this action, operated by said T.  P. Dwiggins, 
came into collision with a passenger bus, property of Parkway Bus 
Company, a corporation whose principal office and place of business is in 
Wilkes County, North Carolina, defendant in this action, operated by 
its driver, J. Ervin  Tutterow, resulting in damage to the automobile, 
and to the bus, and in personal injury to T.  P. Dwiggins. 

11. On 14 January ,  1948, Parkway Bus Company, Inc., instituted 
a n  action in Superior Court of Wilkes County against T. P. Dwiggins 
and Smith-Dwiggins Motor Company, Inc., to recover damage done to 
i ts  bus, in said collision, allegedly resulting from actionable negligence of 
T. P. Dwiggins, agent and employee of Smith-Dwiggins Motor Company, 
a corporation. Summons in  this action was duly served on T. P. Dwig- 
gins, individually on 2 1  January,  1948-and a copy of summons, and of 
complaint were left a t  the principal place of business of Smith-Dwiggins 
Motor Company in Mocksville, Davie County, K. C. The plaintiff, in its 
complaint filed in this action, in Wilkes County, alleged on information 
and belief that  the Smith-Dwiggins Company was a corporation, but 
under date of 9 February, 1948, filed an amendment to its complaint as 
a matter of right, and before time for answering had expired, inserting 
i n  lieu of the above allegations that  Smith-Dwiggins Motor Company 
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is a partnership composed of W. W. Smith and T. P. Dwiggins; and 
that T. P. Dwiggins is a partner, agent and employee of said partnership, 
and on 6 January, 1948, he was driving the Plymouth sedan, referred to 
above, and, a t  the times alleged, was acting as an agent, servant and em- 
ployee of said partnership, and in the furtherance of the partnership's 
business. 

111. I n  the meantime on 30 January, 1948, T. P. Dwiggins and 
W. W. Smith, trading as Smith-Dwiggins Motor Company, a partnership, 
as plaintiffs, instituted the present action in the Sc.perior Court of Davie 
County, North Carolina, against Parkway Bus Company, Inc., as de- 
fendant, for the purpose of recovering for damage done to their auto- 
mobile in said collision, allegedly resulting from the actionable negligence 
of J. Ervin Tutterow, driver of the passenger bus of the Bus Company. 
Summons in this action was served on 2 February, 1948. 

IV. Thereafter the Parkway Bus Company, upon special appearance, 
moved to dismiss the present action for that the pending action in Wilkes 
County involved the same transaction, etc. This motion was denied on 
the ground that the relief sought must be taken advantage of by demurrer 
or answer. And the Parkway Bus Company answered, and pleaded the 
pendency of the action in Wilkes County in bar of right of the present 
plaintiff partnership to maintain this action in Ilavie County, aud at- 
tached as a part of its answer a copy of its complaint, and amendment to 
complaint filed in the Wilkes County case. And upon the call of the 
present case for trial, defendant, Parkway Bus Company, moved that the 
case be dismissed on the ground of a prior pending suit between the same 
parties in Wilkes County. The motion was overruled, and defendant 
excepted. Exception No. 2. 

V. The case proceeded to trial on two issues : "1. Was the plaintiff's 
automobile damaged by the negligence of the defendant as alleged in the 
complaint ? 

"2. What amount, if any, is the plaintiff entitled to recover of the 
defendant 2" 

The jury answered the first issue "Yes," and the second, "$1,500.00." 
From judgment in favor of plaintiff, on verdict so rendered, defendant 

appeals to Supreme Court, and assigns error. 

A. T .  G r a n t  and W h i c k e r  & W h i c k e r  for p l a i n t i f ,  appellee. 
L a r r y  S. Moore for de fendan t ,  appe l lan f .  

WINBORNE, J. Did the court below err in denying motion of defendant 
Parkway Bus Company for dismissal of present action on the ground 
that there is another action pending between the same parties for the 
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same cause? G.S. 1-127. This is the determinative question on this 
appeal, and the answer is "Yes." 

"Where an  action is instituted, and i t  appears to the court by  lea, 
answer or demurrer, that  there is another action pending between the 
same parties and substantially on the same subject matter, and that  all 
the material questions and rights can be determined therein, such action 
will be dismissed," Faircloth, C. J., in Alexander v. Norwood, 118 N.C. 
381, 24 S.E. 119. See also E m r y  v. Chappell, 148 N.C. 327, 62 S.E. 411; 
Allen v. Salley, 179 N.C. 147, 101 S.E. 545; Construction Co. v. Ice Co., 
190 N.C. 580, 130 S.E. 165; Morrison v. Lewis, 197 N.C. 79, 147 S.E. 
729; Cnderu'ood 11 .  nooley ,  197 N.C. 100, 147 S.E.  686, 64 A.L.R. 656; 
Johnson v. Smi th ,  215 N.C. 322, 1 S.E. 2d 834; Thompson v. R. R., 
216 N.C. 554, 6 S.E. 2d 38;  Moore v. Moore, 224 N.C. 552, 31 S.E. 2d 
690. 

I f  the fact of the pendency of such prior action appears on the face 
of the complaint, it  is ground upon which defendant may demur to  the 
complaint. G.S. 1-127. But  if the fact does not so appear, objection 
may be raised by answer, G.S. 1-133, and treated as a plea in abatement. 
Cook v. Cook, 159 N.C. 47, 74 S.E. 639 ; Allen v. Salley, supra; Thomp-  
son v. R. R., supra. 

Indeed, in Akxander  v. Xorwood, supra, the Court went so f a r  as to 
say:  "The plaintiff has no election to litigate in the one or bring another 
action (Rogers v. I Io l f ,  62 N.C. log) ,  and the Court will ex mero motu,  
dismiss the second action, as the parties even by consent, cannot give the 
court jurisdiction. Long n. Jarrat f ,  94 N.C. 443." T o  like effect are 
these cases : B m r y  v. Chappell, supra; Construction Co. v. Ice Co., supra. 

Moreover, i t  is said that  the entire spirit of our Code procedure is to 
avoid multiplicity of actions. Hence where an action for damages aris- 
ing by tort from a collision between automobiles has been instituted by 
one of the parties, he may successfully plead the pendency of this action 
in bar to a later action brought against him by the opposing party in 
another county, and have it dismissed. Allen v. Salley, supra; Boney v. 
Parker, 227 N.C. 350, 42 S.E. 2d 222. The remedy open to defendant 
in the prior action, plaintiff in second action, is by way of counterclaim 
set up  in the prior action. 

I n  such case as in the present instance the causes of action in the 
respective cases arise out of, and are bottomed on the same collision,- 
each alleging actionable negligence against the other. 

The only question remaining is whether the parties to the action in 
Superior Court of Wilkes County are the same as the parties to the 
present action in  Superior Court of Davie County. 

I n  this connection, a t  common law the liability of members of a part- 
nership for a tort committed in the course of its business is joint and 



238 I N  THE SUPREME COURLT. [230 

several. Hall v. Younts, 87 N.C. 285; Mode v. lDenland, 93 N.C. 292. 
Annotations 175 A.L.R. 1310. 

I n  Hall v. Younts, supra, in opinion by Rufirb, J., i t  is said: "But 
partners, like individuals, are responsible for torts committed by their 
agents under express commands under the maxira qui facit per alium 
facit per se, and a partner acting in  the name of the firm, touching its 
business and with a knowledge of the other members must be regarded as 
the agent of all. I n  all such cases, says Collyer on Partnership, Sec. 457, 
the tort is looked upon as the joint and several tort of all the partners, 
and they may be proceeded against in a body, or one may be sued for the 
whole of the injury done.'' 

The holding in Mode v. Penland, supra, is to liki. effect. There Merri- 
mon, J., for the Court, declared: "Although all the partners are liable 
in such cases and may be sued, it does not follow that all of them must 
be sued. The law treats all torts as several, as well as joint, and the 
party injured may, at his election, sue all of the partners, or any one or 
more of them, for the injury done him . . . So that the plaintiff, if he 
suffered the injury complained of, could maintain his action against the 
defendant alone, or against him and his partners . . ." 

And the common law rule of joint and several liability of partners for 
a tort committed by one of the members of the partnership is incorpo- 
rated in the Uniform Partnership Act, adopted by the General Assembly 
of this State. See P.L. 1941, Chapter 374, now Article 2 of Chapter 59 
of the General Statutes. 

This Uniform Partnership ,4ct provides : That a partnership is an 
association of two or more persons to carry on as cc-owners a business 
for profit, G.S. 59-36; that every partner is an agent of the partnership 
for the purposes of its business, and the act of every partner for appar- 
ently carrying on in the usual way the business of the partnership of 
which he is a member ordinarily binds the partnership, G.S. 59-39 ; that 
where by any wrongful act or omission of any partner acting in the ordi- 
nary course of the business of the partnership or with the authority of his 
co-partners, loss or injury is caused to any person, not being a partner 
in the partnership, or any penalty is incurred, the partnership is liable 
therefor to the same extent as the partner so acting or omitting to act, 
G.S. 59-43; and that all partners are liable jointly and severally for 
everything chargeable to the partnership under G.fS. 59-43. 

Therefore it is not necessary that all members of an alleged partner- 
ship should be served with summons. A partnership is represented by 
the partner who is served, and as to him a judgment in the action in 
which he is served would be binding on him individually, and as to the 
partnership property. But as to a partner not served with summons, the 
judgment would not be binding on him individually. Nevertheless even 
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after judgment such partner could be brought i n  and made a party. The 
court may, before or after judgment, direct the bringing in new parties 
to the end that  substantial justice may be done. G.S. 1-73. Bul lard  
v. Johnson, 65 N.C. 436; W a l k e r  v. Miller ,  139 N.C. 448, 52 S.E. 125, 
1 L.R.A. (N.S.) 157, 111 Am. St. Rep. 805; Daniel  v. Bethel l ,  167 N.C. 
218, 83 S.E. 307; Johnston Co. v. Stewart, 217 N.C. 334, 7 S.E. 2d 708. 

Applying these principles to the case in hand, it would seem that  T.  P. 
Dwiggins, one of the partners in Smith-Dwiggins Motor Company, hav- 
ing been made a party individually to the action as originally instituted 
in Superior Court of Wilkes County before the action was commenced in 
Superior Court of Davie County, the case is staked out, so to speak, i n  
Wilkes County. The rights and liabilities of the partnership arising 
out of the collision are dependent upon the acts of T.P.  Dwiggins in 
connection therewith. Therefore, whatever rights of action T. P. Dwig- 
gins, individually and his partnership, whose automobile i t  is alleged in 
the present action he was operating a t  the time of the collision involved, 
may have against the Parkway Bus Company, arising out of the colli- 
sion, can be determined in the action in  Wilkes County, and, therefore, 
must be litigated in  that  action. Al len  v. Sa l l ey ,  m p r a .  

Hence the judgment from which this appeal is taken will be set aside. 
The  action abates. 

Action abated. 

STATE V. TOM SUDDRETH. 

(Filed 13 April, 1949.) 

1. Criminal Law Q 57a: Jury Q l- 
One of the jurors, while the prosecution for homicide was pending, had 

the sister of the dead man as one of his passengers in a four mile auto- 
mobile trip. Defendant moved to set aside the verdict. The juror stated 
upon oath that he did not know his passenger was the sister of the de- 
ceased, and the court found upon investigation that the case was not dis- 
cussed during the ride. Held: Exception to the refusal of the motion is 
not reviewable, since the court's ruling upon the competency of jurors is 
conclusive unless accompanied by some imputed error of law. G.S. 9-14. 

2. Homicide Q 27+ 
The omission of the word "intentional" in stating the presumptions aris- 

ing from an intentional killing with a deadly weapon will not be held for 
prejudicial error when the fact that the killing was intentional is not 
controverted and it appears from defendant's own testimony that he in- 
tentionally shot deceased but claimed that he did so in self-defense. 
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3. Homicide 8 271- 
The court's charge upon murder in the second (degree will not be held 

for error as taking away from the jury the right to consider defendant's 
plea of self-defense when immediately after giving the charge complained 
of the court gave a full and proper charge on the plea of self-defense. 

4. Homicide 2 7 L  

Where the State's evidence shows an intentional killing with a deadly 
weapon, the failure of the court to reiterate the qziantum of proof resting 
upon the State in one instance while stating the facts upon which the jury 
might And the defendant guilty of nlanslaughter upon defendant's evidence 
in mitigation, does not constitute reversible error, the charge being con- 
strued contextually. 

APPEAL by defendant from Pless, J., a t  Noveinber Term, 1948, of 
CALDWELL. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of one Hor ry  Crisp, J r .  

The  defendant and the deceased were brothers-in-law, having married 
sisters. They lived within one-half mile of each other, and it is apparent 
from the record that  there had been some bad feeling between the two 
families because the wife of the defendant had been talking about the 
deceased as  a result of some information she had rsceived in a letter. 

The State's evidence tends to show that  on 23 October, 1948, the 
deceased and his wife left home together about 5 :00 p.m., for the purpose 
of contacting a colored man on some business matter. They had to go 
by the home of the defendant on their way to see the colored man. When 
they reached the home of the defendant, the wife of the deceased ex- 
pressed a desire to see the letter her sister had received which contained 
the uncomplimentary statements about the deceased. The wife of the 
defendant was not a t  home, but the defendant sent one of his children for 
her. She came home and got the let ter;  and the defendant's wife, and 
the deceased and his wife were standing in front of the house in the 
public road, and the wife of the defendant was r e<~d ing  the letter when 
"all of a sudden she turned and started up the road and Hor ry  glanced 
up and took about two steps backward and the gun fired." The defendant 
iired the gun from his porch and between 100 and 150 shot took effect 
in the back of the deceased. The deceased died before reaching the 
hospital in Lenoir, which was about four or five miles from the home of 
the defendant. 

According to the State's evidence, the deceased was armed with a 
pistol but made no attempt to use it. Neither did he threaten the defend- 
ant's wife or make any statement to the defendant about killing him or 
being killed. 
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The defendant testified that  on the day of the killing, the deceased 
had been by his house between one and two o'clock and had shot a t  some 
of his chickens; that  when he came back around five o'clock the deceased 
had been drinking and they had some words and he begged him to leave ; 
that  the deceased said "Tom I came here to kill or be killed; I had just 
as soon die now as any other time and had just as soon die in the electric 
chair as any other place"; that  he was on his porch leaning against the 
door, while his wife and the deceased and his wife were in the road talk- 
ing and looking a t  the letter . . . "I didn't go in  the house to get the 
shotgun . . . I t  was setting right beside the door and I just had to reach 
in and get it. While he was cursing I reached in like that  (indicating) 
and got the gun and came out with i t  . . . I . . . had loaded i t  just 
before that. I figured maybe I could scare him off without having to kill 
him . . . When I stepped out and he saw my gun, he made a dive and I 
had to do something . . . H e  went backwards with his gun pointed a t  me 
and I had to shoot or do something, and I shot just as he turned. H e  had 
his gun on me. I t  was cocked and i t  was loaded. H e  was looking right 
a t  me a t  the time I shot and he wheeled . . . I shot him because I saw 
him going down into that  bridge or culvert or ditch and I thought he 
wanted to barricade himself and shoot me." 

The bridge was across the road from the defendant's house, and there 
was a rock wall about five and a half feet below the bridge. 

The jury returned a verdict of guilty of manslaughter and from the 
judgment imposed, the defendant appeals, assigning error. 

Attorney-General JfcMztllan and Assistant Aitorney-General Moody 
for the State. 

W .  H.  Strickland nnd X a x  C. Wilson for defendant. 

D E K ~ Y ,  J. After verdict and before judgment was imposed, the de- 
fendant moved to set aside the verdict because Eli jah Bentley, one of the 
jurors, had permitted Mrs. Mabel Crisp Whisnant, sister of the decea~ed, 
Horry  Crisp, J r . ,  to ride in his car while the case was pending. The 
court made a thorough investigation of the matter and found as a fact 
that  the juror did permit Mrs. Whisnant to ride in the back seat of his 
car  with her husband, for a distance of some four miles on the afternoon 
of Thursday, 2 December, 1948, while the case was in progress; that  
Carl Gilbert sat on the front seat of the car with the juror, who drove 
the car, and that  the case was not discussed during the time Mrs. Whis- 
nant  and her husband were in the car. The juror also stated upon oath 
that  he did not know Mrs. Whisnant was a sister of the dead man. 

The court being of the opinion that  the result of the case had not been 
affected by the association alleged and shown, declined to set aside the 
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verdict either as a matter of law or in  its discretion. The defendant 
excepted. 

I t  is provided by statute, G.S. 9-14, that the judge "shall decide all 
questions as to the competency of jurors," and his rulings thereon are 
final and "not subject to review on appeal unless accompanied by some 
imputed error of law," S.  v. DeCrrajfenreid, 224 N.C. 517, 13 S.E. 2d 
523; S. v. Hill, 225 N.C. 74, 33 S.E. 2d 470; 8. v. Davenport, 227 
N.C. 475, 42 S.E. 2d 686. This exception presents no reviewable 
question of law and will not be sustained. 

The court charged the jury that "there is a pres~~mption where a killing 
is done with a deadly weapon, that it is done with malice, and . . . an 
unlawful killing with malice is murder in the second degree." And the 
court further charged: "Stated another way, Gentlemen, the State does 
not have to prove anything more than a killing with a deadly weapon in 
this case. I f  i t  does that beyond a reasonable doubt, then i t  has no fur- 
ther burden. The burden is then upon the defendant to reduce it by 
satisfying you of a lack of malice, or to absolve himself by satisfying you 
that the killing was done in self-defense." 

Exceptions 11 and 12 are directed to the above portions of the charge. 
I t  is contended his Honor committed reversible error in omitting the 
word "intentional" in connection with the charge on the presumption 
raised by a killing with a deadly weapon. 

Murder in the second degree is the unlawful killing of a human being 
with malice, but without premeditation and deliberation. And an inten- 
tional killing with a deadly weapon raises two pi-esumptions: first, that 
the killing was unlawful ; and second, that it was clone with malice. S. v. 
Robinson, 188 N.C. 784, 125 S.E. 617. 

There are circumstances under which it would be error to charge that 
a killing with a deadly weapon raises the presnrnption that the killing 
was unlawful and that it was done with malice. LY. v. Burrage, 223 N.C. 
129, 25 S.E. 2d 393; S. v. Debnarn, 222 N.C. 266, 22 S.E. 2d 562; 
S. v. Gregory, 203 N.C. 528, 166 S.E. 387. I t  must be noted, however, 
that his Honor instructed the jury that "the State does not have to prove 
anything more than a killing with a deadly weapon in  this case." The 
defendant had stated to numerous persons that he shot the deceased, he 
so testified on direct and cross-examination, but claimed he did so in 
self-defense; and the case was tried on that theory. S. v. Davis, 223 
N.C. 381, 26 S.E. 2d 869; S. v. Utley,  223 N.C. 39, 25 S.E. 2d 195. 
When one kills another with a deadly weapon, in the absence of evidence 
to the contrary, it will be presumed "that he did so intentionally, since 
all persons are presumed to intend the consequences of their acts." S. v. 
Wallace, 203 N.C. 284, 165 S.E. 716. Therefore, upon the facts in this 
case the exceptions are feckless. 
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The defendant also excepts and assigns as error the following portion 
of the charge : "The Court instructs you further, Gentlemen of the Jury ,  
that  if you find beyond a reasonable doubt that  defendant shot and killed 
the deceased but find that a t  the time of so doing that  the defendant was 
not actuated by malice towards the deceased but that he was acting hastily 
and without just cause, that  he then inflicted the wound that  caused the 
death of the deceased, then, Gentlemen of the jury, upon that  finding, the 
defendant would be guilty of manslaughter." 

The defendant contends this instruction took away from the jury the 
right to consider his plea of self-defense. This contention is untenable; 
for immediately after giving the above instruction, the court gave a full 
and proper charge on the defendant's plea of self-defense. 

Likewise, the defendant assigns as error the following excerpt from 
the charge: "If you find, Gentlemen of the Jury ,  and you are satisfied 
that  the defendant acted with malice in the matter, and that  i t  was not 
necessary for him to shoot and kill the deceased, and i t  was not appar- 
ently necessary, but that  he did i t  in the heat of passion so to  speak, then, 
Gentlemen of the Jury ,  the defendant would be guilty of manslaughter, 
and i t  woiild be your duty to render a verdict accordingly." 

Here the court charged the jury "if . . . you are satisfied that  the 
defendant acted with malice," etc., instead of charging them if you are 
satisfied beyond a reasonable doubt, etc. The complaint here is to the 
measure or quantum of proof required for conviction. Standing alone 
and detached from the remainder of the charge the exception would be 
well taken. But  in each of the five paragraphs of the charge immediately 
preceding the one complained of, instruction as to the burden of proof was 
correctly given. And the instructions given related to murder in the 
second degree, manslaughter and the defendant's plea of self-defense. 
Moreover, this portion of the charge was primarily directed to a mitigat- 
ing circumstance which if found to the satisfaction of the jury, would 
rebut or displace the presumption of malice and reduce the crime to man- 
slaughter. 8. a. Raldwin, 152 N.C. 822, 68 S.E. 148; S. v. Kennedy, 
169 N.C. 288, 84 S.E. 515; S. 11. Terrell, 212 N.C. 145, 193 S.E. 161. 
Consequently, when the charge is considered contextually, the lack of 
exactitude in the instruction complained of is insufficient to show re- 
versible error. 

Moreover. all the exceptions to the charge, except the last two dis- 
cussed herein, are directed to the court's charge on murder in the second 
degree and not manslaughter; and since the defendant was convicted of 
manslaughter and not murder in the second degree, no  error has been 
shown of sufficient merit to warrant a new trial. 

We have carefully examined the remaining assignments of error and 
they are without merit. 
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I t  would seem the  defendant 's own testimony was sufficient t o  w a r r a n t  
the  verdict rendered below. S. v. Marshall, 208 1N.C. 127, 179 S.E. 427. 

I n  the  trial below, we find 
N o  error. 

STATE v. ROBERT L. SUTTON. 

(Filed 13 April, 1949.) 

1. Criminal Law @, 77d- 
The Supreme Court is bound by the record. 

In  this prosecution of defendant for carnal knowledge of a female child 
over twelve and under sixteen years of age, defendant offered evidence 
of the immortal character of prosecutrix and her sister and aunt. H e l d :  
A charge that such testimony was not competent upon the question of 
defendant's guilt or innocence, but that  it  was .material as  bearing upon 
the likelihood of defendant to indulge in such conduct, is prejudicial error. 

3. Criminal Law g 78e ( 1 )- 
A broadside exception to the charge will not be considered, but appellant 

must point out wherein the charge failed to comply with the provisions of 
G.S. 1-180. 

Where the only part  of the charge applying the law to the evidence in 
the case is the statement of the respective contentions of the parties, ex- 
ceptions for failure of the court to instruct the jury as  to the law arising 
on the evidence, taken in each instance where the court arrayed the facts 
in the form of a contention, a re  sufficient to present defendant's contention 
that  the charge failed to comply with G.S. 1-180. 

5. Rape 9 19- 
Where defendant, in a prosecution for carnal knowledge of a girl over 

twelve and under sixteen years of age, offers evidence of the immoral 
character of the prosecutrix and denies his identity a s  the perpetrator of 
the offense, an instruction which omits the age and chastity of prosecu- 
trix as  elements of the offense fails to meet the mandatory requirements 
of G.S. 1-180, and a n  exception thereto will be sustained. G.S. 14-26. 

6. Criminal Law $?J 53d- 
In  a prosecution for a statutory crime it  is not sufficient for the court 

merely to read the statute and the indictment, but the court, in discharg- 
ing its duty to charge on all substantial features of the case, should 
explain the statute and outline the essential elements of the offense, and 
apply the law as  thus defined to the evidence in the case. G.S. 1-180. 

7. Same-- 
Evidence of a n  alibi is substantive, and defendant is entitled to a n  

instruction as  to the legal effect of his evidence of alibi, if believed by 
the jury. 
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APPEAL by defendant from Sink, J., October Term, 1948, JACKSON. 
New trial. 

Criminal prosecution under G.S. 14-26, on bill of indictment charging 
carnal knowledge of a female child over twelve and under sixteen years 
of age. 

The evidence for the State tends to show that  on 9 January  1947, on 
her thirteenth birthday anniversary, Sallie Ramsey was picked up  near 
her home by defendant and carried on his car to a deserted spot off the 
main highway and near an  old corn mill; that  there he had sexual inter- 
course with her on the back seat of his automobile; that  this was the first 
time the girl had had intercourse with any person; and that  thereafter 
illicit relations were maintained by the defendant and the prosecutrix 
over a period of several months, the defendant taking her to various 
places fbr that purpose. 

The evidence for the State likewise tends to show that defendant 
engaged in illicit relations with Sallie Ramsey's younger sister and prob- 
ably with her aunt, Edna Davis, the aunt conniving to get the parties 
together a t  various times. There was also evidence of other incriminating 
fa& and circumstances. 

The evidence for the defendant tended to show that he was not ac- 
quainted with the prosecuting witness or her sister or aunt ;  that  while 
she and her sister and aunt had been guilty of unseemly conduct, the man 
involved was named Ramsey; that  defendant never associated with either 
one of the women. There ;,as also evidence tending to show that  i t  was 

L, 

im~ossible for defendant to have been at  the places on the occasions and 
at  the times testified to by the State's witnesses. Defendant likewise 
offered evidence of his good reputation. 

Tile jury returned a verdict of guilty. The court pronounced judg- 
ment of imnrisonment in the State's Prison for a term of not less than 
twenty or more than thirty years. Defendant excepted and appealed. 

Attorney-General McMullan and Assistant Attorneys-General Brufon, 
Rhodes, and Moody for the Sfate.  

W .  R. Francis, John M.  Queen, Hugh E. Monteifh, and David 111. Hall 
for defendant appellant. 

BARNHILL, J. The court below in  its charge instructed the jury as 
follows : 

"There has been testimony offered regarding the character and the 
conduct of Louise Ramsey and her aunt, Edna Davis, and Sallie Ramsey 
and her aunt, Edna Daris. The Court charges you that  while this testi- 
mony is not competent as bearing upon the question of the guilt or inno- 
cence of the defendant, that it is material for you to consider only as 
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bearing on the inclination, disposition, likelihood or the lack of it, of the 
defendant to indulge in this manner of conduct." 

Whether this instruction, as it appears in the record, conveys the 
thought the trial judge had in mind at the time or expresses with exact- 
ness just what he did say, we are unable to determine. I n  any event, we 
must take i t  as we find it. 

How evidenc,e tending to show that these three women were immoral, 
lascivious, dissolute characters could have any material bearing on "the 
inclination, disposition, likelihood or lack of it, of the defelldant" to 
indulge in similar unbridled conduct or to show iktent, design, or guilty 
knowledge of the defendant, or to identify the :person charged, we are 
unable to perceive. To have his inclination and disposition to indulge in 
immoral acts judged by their conduct saddled upon him a burden the 
law does not contemplate. 

While we do not recognize a broadside exception to the charge but 
require an assignment of error of this kind to point out wherein the judge 
failed to comply with G.S. 1-180, it is sometimes difficult to decide on 
which side a particular assignment falls. Here, however, we think the 
combination of exceptions and assignments brings the defendant under 
the wire and sufficiently presents his contention that the court below 
inadvertently failed to comply with the mandatory provisions of G.S. 
1-180. 

He  excepts in part for that the court failed to instruct the jury in 
respect to the particular issues arising on the evidence and apply the law 
thereto in such manner as to enable the jury to understand the essential 
elements of the crime charged. Then, in each instance where the court 
arrayed the facts in the form of a contention, he excepts "for that the 
Court failed to instruct the jury as to the law arising on evidence of 
this character." 

The court, in charging the jury, read the statute, G.S. 14-26, and the 
bill of indictment; charged on the presumption of innocence; defined 
reasonable doubt and properly placed the burden of proof. I t  then gave 
the contentions of the State on the one hand and the defendant on the 
other. I t  likewise gave the quoted instruction and charged the jury as to 
how they should consider ('character testimony" and testimony of de- 
f endant. 

I n  summary, this is the sum total of the charge. At no time was the 
jury instructed that in order to convict, the State must prove not only an 
act of illicit sexual intercourse between defendant and the girl, but also 
that she was under sixteen years of age and, at  the time, had never had 
sexual intercourse with any other man. The elements of age and vir- 
ginity are not mentioned, even in the statement of contentions, except 
that it is stated the defendant contends the prosecutrix "is a young girl 



N. C.] S P R I N G  TERM, 1949. 247 

guilty of lascivious conduct" and "that she was not a virgin on the 9th 
day of January, 1947, as contended for by the State of North Carolina." 

Therefore, under the charge considered contextually, the one issue 
submitted to the jury was as to whether there had been illicit relations 
between the defendant and the prosecutrix. The inadvertence of the 
court in failing to state and explain the other essential elements of the 
crime and relate them to the evidence in the case must be held for error. 

"The chief object contemplated in the charge of the judge is to explain 
the law of the case, to point out the essentials to be proved on the one 
side and on the other, and to bring into view the relation of the particular 
evidence adduced to the particular issue involved. Bird v. U .  S., 180 
U.S. 356, 45 L. Ed., 570." S .  v. Fn'ddle, 223 N.C. 258, 25 S.E. 2d 751; 
S .  v. Jaclcson, 228 N.C. 656, 46 S.E. 2d 858. 

When a person is on trial, charged with having committed a statutory 
crime, it is not sufficient for the court merely to read the statute under 
which he stands indicted. The statute should be explained, the essential 
elements of the crime thereby created outlined and the law as thus defined 
should be applied to the evidence in the case. S. v. Flinchem, 228 N.C. 
149, 44 S.E. 2d 724; S. v. Friddle, supra; Spencer v. Brown, 214 N.C. 
114, 198 S.E. 630; Bowen v. Schnibben, 184 N.C. 248, 114 S.E. 170. 
This "calls for instructions as to the law upon all substantial features of 
the case.'' W i l l i a m  v. Coach Company, 197 N.C. 12, 147 S.E. 435; 
McATeill v. McNeill, 223 N.C. 178, 25 S.E. 2d 615, and cases cited; 
Lewis v. Watson, 229 N.C. 20 ; S. v. Fain, 229 N.C. 644. 

Thus it is, on a prosecution under G.S. 14-26, the failure of the court 
to give the jury a correct charge on the element of age is error. S.  v. 
Isley, 221 N.C. 213, 19 S.E. 2d 875. 

While here the age of the prosecutrix does not seem to be seriously 
questioned, the chastity of the girl at  the time of the alleged offense as 
well as the identity of the offender is vigorously contested. Hence, the 
defendant was entitled to have the court instruct the jury fully as to the 
essential elements of the crime and to relate this law to the evidence 
in the case. 

Evidence of an alibi is substantive and the defendant was entitled to 
an instruction as to the legal effect of his evidence of alibi, if believed and 
accepted by the jury. S .  v. Melton, 187 N.C. 481, 122 S.E. 17. 

For the reasons stated there must be a 
New trial. 
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STATE v. WILLIAM EDWARD FENTRESS. 

(Filed 13 April, 1949.) 
1. Automobiles § 28e- 

Evidence in this case of defendant's driving a t  an excessive speed while 
intoxicated, resulting in an accident causing the death of passengers in 
his car, held snEcient to sustain conviction of mailslaughter. 

a. Criminal Law § 78d ( 1 )- 
Where objection is not made to the question but only to the answer of 

a witness, its exclusion is discretionary with the court. 

3. Criminal Law § 8 l c  (3)- 
Admission of testimony over objection is ordinarily harmless when 

identical matter is later introduced without objection. 

4. Automobiles 8 28d- 
Where there is evidence that  defendant was driving a t  excessive speed 

on the entire trip to and from a city in another si:ate, the admission of 
testimony a s  to excessive speed a t  the beginning of the journey, even 
though somewhat remote, will not be held prejudicial. 

5. Same- 
Testimony of a witness that  the car passed with the accelerator "wide 

open" and that  in his opinion the car was traveling 85 miles per hour, 
i s  held competent as  testimony of matters apprehended by the witness 
through his senses and relevant to the issue, and its admission does not 
constitute reversible error, certainly in view of its support from the physi- 
cal facts a t  the scene of the wreck which occurred a few moments later, 
and the fact that the witness later testified to s~bstant ial ly  the same 
import without objection. 

6. Automobiles 28d, 28f- 
There was evidence that  a fifth of whiskey was found in the wrecked 

car which defendant was driving and that shortly before the accident a n  
officer of the law had told defendant he was too drunk to drive and re- 
quired him to turn over the wheel to another. hreld:  The evidence of 
defendant's intoxication was sufficient to justify th12 court in reading the 
statute and charging the jury upon the lam of drunken driving. 

DEFENDAKT'S appeal f r o m  Phillip's I.,  Novembc~r Term, 1948, CAS- 
WELL Superior  Court .  

T h e  defendant  was t r ied on a n  indictment, i n  the  s tatutory form, 
charg ing  h i m  with manslaughter,  was found  gui l ty  and  sentenced t o  
State's Pr i son  f o r  a t e rm of not  less t h a n  two nor  more t h a n  f o u r  years. 
F r o m  this  judgment he  appeals t o  this  Court,  assigning errors. 

T h e  indictment grew out  of a collision and  destruction of a n  automo- 
bile dr iven by the  defendant  i n  which Miss Frances  Williamson, a guest 
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in the car, and one Melvin Braxton, also a guest, were killed. The indict- 
ment is for the slaying of Miss Williamson. 

I n  support of the charge the State depended on (a )  evidence of drunken 
driving by defendant; and (b )  driving a t  an  unlawful rate of speed; i t  
being contended that  the death of Miss Williamson was the proximate 
result of defendant's culpable negligence in both respects. 

I n  summary and partly in  narrative form the State's evidence tended 
to show as follows: 

The evidence is concerned with an  automobile tr ip from Greensboro, 
North Carolina, to Danville, Virginia, and a partial return made by 
seven persons; the defendant Fentress driving in his own ca r ;  Jack 
Kincaid and Miss Williamson; Mack Allred and Miss Williams, Melvin 
Braxton, and an  unnamed "boy from Missouri." They got together 
somewhat casually a t  Greensboro and after visiting a number of "night 
places" in  Greensboro and on the High Point-Greensboro road-the 
Casa Blanca, Boar and Castle, and other places where some of the parties 
got beers, a t  the request of Jack Kincaid the party started to Danville 
where Kincaid and Miss Frances Williamson purposed to get married, 
and Allred and Miss Heddy Williams were like-minded. On arrival a t  
Danville Melvin Braxton was left in the car and the others went into the 
house of a preacher in  order to have the ceremony performed. They 
were told that  the marriage could not take place that  night because a 
blood test had to be first made and license obtained. They returned to 
the car. 

Meantime the boy left in the car had begun to raise a disturbance and 
the police had arrived. The police "walked" them to test their condition 
as to intoxication, told the defendant Fentress he was "too high" to drive 
and required him to turn over the wheel to the Missouri boy whom he 
found sober enough to drive. On the return Fentress resumed driving 
and continued driving until the "accident." A witness testified that 
Fentress was "speeding" from the time they left Greensboro until the 
accident. Witnesses testified to warning Fentress that  he was going too 
fast and asking him to slow down. 

The first time evidence of such a warning was introduced the following 
occurred : 

"Q. What was said by anybody in the car about his driving? 
"A. A couple of them told him to slow down between Greensboro and 

Reidsville." Defendant objected ; overruled, and exception. 
There was further evidence that  defendant was warned about the speed 

he was making after leaving Danville in the direction of Reidsville to 
which there was no objection. 

J. T. Foster testified that he lived about three-quarters of a mile "above 
the accident" on the left side of 86 coming towards Yanceyville, 
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"Q. On this particular night did you see or hear this automobile? 
"A. I heard it. Had just closed up shop and went in and this car 

came through and I thought i t  was going to hit the service station. I 
heard the car going through and the accelerator wide open and I got up 
and went to the porch and i t  had done hit." 

The defendant objected; overruled; exception. Later this witness 
further testified: "As I heard the car approaching and heard i t  pass my 
house my opinion would be that it appeared to be wide open. I would say 
85 miles." Later, after testimony concerning the map was entered, the 
witness testified without objection that as he heard the car approaching 
and heard it pass his house i t  appeared to be wide open and in his opinion 
was traveling at  the rate of 85 miles per hour. A few moments after 
hearing the car pass he heard a crash and proceeded immediately to the 
scene of the accident. He  further described conditions he found,-the car 
demolished and the bodies of the occupants scattered over the ground in 
different positions. 

G. D. Dodson, a State Highway Patrolman, testified that he was 
sleeping about three blocks from where the accident occurred, was awak- 
ened by the crash, after which it was quiet; listened for more noise and 
heard a scream; dressed and went down to the plaoe. 

The accident occurred at  a curve in the highway. There were skid 
marks tracing the path of the car but the brakes had not been applied. 
The marks indicated that the car was part time going sidewise, hitting 
the first tree, making a complete turn and hitting the second tree. The 
highway was dry. The car was practically demolished, jammed and 
buckled up, and the occupants scattered on the ground between the wheels. 
H e  found in the car a "5th" of whiskey in the glove compartment. 
Frances Williamson and Melvin Braxton died. 

The State rested and the defendant demurred to the evidence and 
moved for judgment as of nonsuit, which was denied, and defendant 
excepted. Defendant offered no evidence but, (pcssibly by way of pre- 
caution), again moved for judgment as of nonsuit, which was denied, and 
he excepted. 

(Objections to the instructions given the jury will be noted in the 
opinion. ) 

Attorney-General McMul lan  and Assistant Attorney-General Moody 
for the State. 

P. W .  Glidewell, ST., for defendant, appellant. 

SEAWELL, J. The motion for judgment of nonriuit upon the evidence 
was properly overruled. 
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The objections to  the admission of evidence is with respect to ( a )  warn- 
ings given the defendant by the occupants of the car tha t  he was driving 
too fast and to slow down; (b) to the statement made by the "cop" a t  
Danville, to Fentress that  he was "to high" to drive, compelling him to 
relinquish the wheel to the "boy from Missouri'' who seemed to be suffi- 
ciently sober; (c)  admitting the evidence of J. T. Foster as to hearing 
the car pass with the accelerator wide open and going a t  terrific speed. 

All these exceptions are subject to criticisms which affect their validity 
as presenting reversible error. First, objection is only to the answers and 
not made until the matter was in, under conditions which made exclusion 
discretionary with the court. S. v. Hunt, 223 N.C. 173, 176, 25 S.E. 
2d 598; S. u. Stancill, 178 N.C. 683, 687, 100 S.E. 241. Second, testi- 
mony as to the identical matter was later introduced without objection. 
S. v. Hunt, supra; S. v. Stancill, supra. 

We observe a distinction with respect to the warning given between 
Greensboro and Danville as being too remote in time elapsed and distance 
traveled to stand alone as independent evidence; but there is evidence that  
defendant was speeding from the time he left Greensboro until the acci- 
dent. Taken with the whole evidence we do not find i t  sufficient to justify 
reversal on the theory of prejudicial error. 

Furthermore, the evidence of Foster who testified that  he heard the car 
passing with a great noise and a t  a rapid rate of speed does not lack cir- 
cumstantial support, since its roaring progress stopped with a loud crash 
a t  the point where he found i t  a moment later, torn to pieces and its 
occupants lying on the ground about the wreck. 

When relevant to the issue, a witness may  testify to any thing he has 
apprehended by any of his five senses, or all of them together. The objec- 
tion goes to the weight and significance rather than to the competency of 
the evidence. At  any rate, the witness later testified to substantially the 
same thing without objection. 

Appellant objects to  the reading of the statute relating to drunken 
driving, on the ground that  there was no evidence of defendant's intoxica- 
tion. We do not agree with the ground of the objection and, therefore, 
not with its merit. The instruction to the jury brought forward by excep- 
tion in defendant's brief was given in relation to this statute. The objec- 
tion is based upon the same theory, that  is that  there is no evidence in the 
record of defendant's intoxication. As already stated, we cannot so hold, 
and cannot sustain the exception. 

Other exceptions not discussed have been examined. On the whole 
record we do not find reversible error. 

No error. 
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STATE v. T. R. STALLINGK 

(Filed 13 April, 1949.) 

1. Appeal and Error 8 401- 

A constitutional question will not be determined when the appeal may 
be made to turn upon a question of lesser moment. 

8. Same: Criminal Law § 7S+ 

Where defendant attacks the ordinance under which he was convicted 
on the ground that  it  was beyond the police power of the municipality, 
but does not attack i t  on the ground that  its provisions a re  too vague and 
indefinite to be enforceable, the court will limit i~:s decision to the ground 
properly presented and fully argued. 

3. Municipal Corporations § 39- 

The Legislature has delegated to municipaliti~es the power to license, 
regulate and control the operators rtnd drivers of taxicabs. G.S. 160-200 
( 7 ) ,  (36a) ,  G.S. 20-37, G.S. 160-82. 

4. Same-- 
Where the governing authority of a municipality has enacted an ordi- 

nance regulating operators and drivers of taxicabs within the munici- 
pality in the exercise of police power delegated to it, the wisdom and 
expediency of the regulation is solely for it, and the ordinance will be 
presumed valid and the courts cannot hold its terms unreasonable except 
for discrimination between persons in a like situation. 

5. Same-- 
An ordinance of a municipality, enacted pursuant to its delegated police 

power, requiring the drivers of taxicabs to wear distinctive caps, i s  Acld 
for the reasonable protection of the public against unlicensed drivers or 
operators, and is not invalid as  having no relation to the public safety 
or welfare. 

6. Criminal Law 79- 

Exceptions not brought forward in the brief and argued will be deemed 
abandoned. Rule of Practice in the Supreme Court No. 28. 

APPEAL by  defendant  f r o m  Rousseau, J., a t  October Term, 1948, o.f 
CABARRUS. 

T h i s  is  a cr iminal  action i n  which the defendant, T. R. Stallings, a 
du ly  licensed operator and  driver  of a taxicab in the  C i t y  of Concord, 
was  indicted i n  Cabar rus  County  upon a war ran t  du ly  issued, charging 
h i m  with violating Section 1, Article IX, of the Taxicab Ordinance of 
the  C i t y  of Concord, by fai l ing to  wear  a cap, a s  required by the  provi- 
sions of said ordinance. 

Article IX, Section 1, referred to  above, reads as  follows: "CAP AND 

UXIFOR~C REQUIRED. Drivers  of taxicabs shall be clean i n  dress and  i n  
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person, and shall wear a distinctive cap and necktie and be neat a t  all 
times while operating a taxicab." 

I t  was admitted by the defendant that  on the date alleged in the war- 
rant, 2 May, 1948, he was operating a taxicab in the City of Concord, 
within the meaning of the ordinance, and that  he was wearing a hat  
instead of a distinctive cap. 

I t  was admitted that  the defendant was a duly licensed taxicab oper- 
ator and driver in the City of Concord. 

The  defendant admitted the Taxicab Ordinance was enacted by the 
Board of Aldermen of the City of Concord on 1 7  December, 1947. 

The jury returned a verdict of guilty and from the judgment imposed, 
the defendant appeals and assigns error. 

Attorney-General McMul lnn  and d s s i s f a n t  Attorney-General B r d o n ,  
and Forrest $1. Shuford, I I ,  Member of Stalfic, for the State. 

L. E. Barnhardt  and H o r t o n  B Wil l iams  for defendant. 

DENNY, J. The defendant challenges the validity of the section of the 
ordinance under consideration, on the ground that  i t  is not a just and 
reasonable regulation, but is unlawful, arbitrary and unreasonable, and 
in violation of defendant's constitutional rights. Or,  to put i t  another 
way, the defendant does not challenge the ordinance on the ground that  
it is too vague and indefinite to be enforceable. H e  challenges the power 
of the Mayor and Board of Aldermen of the City of Concord to pass an 
ordinance, requiring each operator and driver of a taxicab licensed by 
the City of Concord, to wear a cap while operating his taxicab. 

The defendant simply takes the position and says in his brief, "the 
wearing of a hat  instead of a cap as prescribed by said ordinance . . . is 
not detrimental in any sense to the public welfare." 

Consequently, this appeal does not turn on what is meant by a "dis- 
tinctive cap." I f  i t  did so, we might have some difficulty in sustaining 
this section of the ordinance, S. 7). Gooding, 194 N.C. 271, 139 S.E. 435; 
S. v. Jforl-ison, 210 N.C. 117, 185 S.E. 674; 50 Am. Ju r .  p. 204, et seq.; 
but since the ordinance is not challenged on the ground that  i t  is too 
vague and indefinite to be enforceable, we will refrain from passing on 
i ts  validity in that  respect. Furthermore, '(the rule is, that  if a case can 
be decided on either of two grounds, one involving a constitutional ques- 
tion, the other a question of lesser moment, the latter alone will be deter- 
mined. Reed 2.. V a d i s o n  County,  213 N.C. 145, 195 S.E. 620." 1'3. v. 
Luedws .  214 N.C. 558, 200 S.E. 22. Moreover, constitutional questions 
abandoned or not raised on an appeal will not be decided by thk Court. 
And in passing on such questions, the Court will limit its decision to 
those questions which have been ~ r o p e r l y  presented and fully argued. 
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11 Am. Jur .  Const. Law, Sec. 93, p. 720 et seq. I'ublic Service Commis- 
sion v. Grimshaw, 49 Wyo. 158, 53 P. 2d 1, 109 A.L.R. 534. 

The defendant contends that the power of a city to regulate taxicabs 
and taxicab operators is strictly limited to the express powers granted in 
G.S. 160-200, subsection 7 and subsection 36a, and that the power to 
prescribe the clothing a taxicab driver shall wear is not granted therein. 

G.S. 160-200, subsection 7 of the above statuie, grants to cities the 
following power: "To pass such ordinances as are expedient for main- 
taining and promoting the peace, good government, and welfare of the 
city, and the morals and happiness of its citizens, and for the perform- 
ance of all municipal functions." And the pertinent part of subsection 
36a, reads as follows: "The governing body may also require operators 
and drivers of taxicabs to prominently post and display in each taxicab, 
so as to be visible to the passengers therein, permit, rates and/or fares, 
fingerprints, photographs, and such other identification matter as deemed 
proper and advisable." 

I n  addition to these statutes, we find that G.8. 20-37, also provides: 
"That cities and towns shall have the power to license, regulate and 
control drivers and operators of taxicabs within the city or town limits 
and to regulate and control operators of taxicabs operating between the 
city or town to points, not incorporated, within a radius of five miles 
of said city or town." Furthermore, G.S. 160-52 gives to the governing 
boards of municipalities the general power to enact ordinances. This 
statute contains the following provisions : "The board of commissioners 
shall have power to make ordinances, rules and regulations for the better 
government of the town, not inconsistent with this chapter and the law 
of the land, as they may deem necessary; and may enforce them by im- 
posing penalties on such as violate them; and may compel the perform- 
ance of the duties imposed upon others, by suitable penalties." 

Therefore, the Legislature has deemed it to be the part of wisdom to 
delegate to the various municipalities of the State, the power to license, 
regulate and control the operators and drivers of taxicabs. I n  the exer- 
cise of this delegated power, it is the duty of the municipal authorities 
in their sound discretion, to determine what ordinances or regulations 
are reasonably necessary for the protection of the public or the better 
government of the town; and when in the exercise of such discretion an 
ordinance is adopted, it is presumed to be valid; and, the courts will not 
declare it invalid unless i t  is clearly shown to be so. Motley v.  State 
Board of Barber Examiners, 228 N.C. 337, 45 S E. 2d 550, 175 A.L.R. 
253; Brumley v. Baxter, 225 N.C. 691, 36 S.E. 2d 281, 162 A.L.R. 
930; Chimney Rock Co. v.  Town of Lake Lure, 900 N.C. 171, 156 S.E. 
542. 
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I n  the case of Suddreth v. Charlotte, 223 N.C. 630, 27 S.E. (2d)  650, 
Barnhill,  J., in  speaking for the Court, said:  ('The business of carrying 
passengers for hire is a privilege, the licensing, regulation, and control of 
which is peculiarly and exclusively a legislative prerogative. So  is  the 
power to-regulate the use of public roads and-streets. The  General 
Assembly in the exercise of this police pourer may provide for the licens- 
ing of taxicabs and regulate their use on public streets, or i t  may, in its 
discretion, delegate this authority to the several municipalities. 37 Am. 
J u r .  534, see. 21 : Anno. 114 A.L.R. 1120. . . . Where the Dower to  repu- 
late, license and'control motor vehicles for hire is vested dy the ~ e g i s l a -  
ture in the city council, there is a broad presumption in favor of the 
validity of an-ordinance undertaking to exercise such power, and he 
who attacks i t  must show affirmatively that  i t  is not expressly authorized 
by statute or that  i t  is, as applied to him, unreasonable and oppressive. 
Star T r a m p .  Co. v. Mason, 192 N.W. 873; N e w  Orleans v. Calamari, 
supra (22 A.L.R.-~ehear in~,  p. 112). The  municipality may name 
such terms and conditions as it sees fit to impose for the privilege of 
transacting such business, and the courts cannot hold such terms unrea- - 
sonable, except for discrimination between persons in a like situation. 
The wisdom and expediency of the regulation rests alone with the law- 
making power. Lawrence v. Sissen .  173 N.C. 359, 91 S.E. 1036; Turner  
v. N e w  Bern ,  187 N.C. 541, 1 2 2  S.E. 469." Yeiser e. Dysart, 267 U.S. 
540, 69 L. Ed .  775. 

We do not think i t  is an unlawful, unreasonable or an arbitrary exer- 
cise of the police power which has been delegated to local municipal 
authorities by the Legislature, for  a city to require, as a condition inci- 
dent to the privilege of operating a taxicab on its streets, that  the driver 
of such taxicab shall wear a distinctive cap or other insignia while oper- 
ating a taxicab, to show that  he is a duly licensed taxicab driver. Such 
a requirement would seem to be reasonable and a protection to the public 
against unlicensed drivers or  operators. 

Exceptions to the refusal of the court below to sustain the defendant's 
motion for judgment as of nonsuit have not been brought forward in his 
brief and argued, as required by Rule 28 of the Rules of Practice in  the 
Supreme Court, and will therefore be considered as abandoned. 221 
N.C. 562. 

I n  the trial below, we find 
No error. 
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BERTHA LITTLE TATE ET AL. v. WESTERN CA.ROLINA POWER CO. 

(Filed 13 April, 1949.) 

Eminent Domain 8 Zla-Action held one in tort  for continuing trespass and 
was barred by the three-year statute of limitations. 

Plaintiffs alleged that the construction by defendant of a dam caused 
the retardation of the current of streams draining plaintiffs' land, which 
resulted in progressive injury to plaintiffs' land from improper drainage, 
the first substantial damage having occurred seventeen years prior to 
the institution of the action. It was alleged that the dam required no 
maintenance but that its mere construction was the cause of the injury. 
Held: The action being limited to "injury and damage" caused by the 
"construction" of the dam, rests in tort, and the trespass being continuous 
rather than a renewing or intermittent one, and the action not being to 
recover for an appropriation of plaintiffs' property or an easement therein 
by reason of the operation of the dam, the action is barred by the three- 
year statute of limitations pleaded by defendant. G.S. 1-52 ( 3 ) .  

WINBORNE and ERVIN, JJ., took no part in the consideration or decision of 
this case. 

APPEAL by plaintiffs from P a t t o n ,  Special  Judge, October Term, 1948, 
of CALDWELL. 

Civil action for damages to plaintiffs' fa rm lands, alleged to have been 
caused by the construction of the Rhodhiss Dam and Reservoir on the 
Catawba River. 

There is allegation and evidence tending to show that  the plaintiffs are 
the owners of two farms in Caldwell County, situs te on Lower and Little 
Creeks, natural tributaries of Johns River, which latter stream flows into 
the Catawba River some miles above the Rhodhiss Dam. 

This dam was built or constructed in 1924-1925, and is approximately 
eighteen miles down stream from plaintiffs' lands. I t  is  70 feet high. 
The dam and reservoir were erected by the defendant in the exercise of 
its quasi-public franchise to generate hydroelectric power for sale to the 
public. The reservoir was first filled with water in February, 1926. 
(These dates are different from those appearing in the case of P o w e r  Co. 
v. Hayes, 193 N.C. 104, 136 S.E. 353, where the same dam and reservoir 
were under consideration.) The headwaters of this reservoir come within 
31b2 miles of one of plaintiffs' farms and about 41/:> miles of the other. 

The water in the reservoir is from 23 to 26 feet lower in elevation than 
the waters in Lower and Little Creeks. "The pond is 21 feet lower than 
the lower line of the Little Place." 

I t  is further in evidence that  since 1928 plaintiffs' lands have grad- 
ually become wet, soggy and unfit for cultivation because of the retarda- 
tion of the current in Lower Creek, which has caused sand and silt to be 
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deposited in the bed of the stream, and i t  is alleged that  this condition 
will become "progressively worse"; that  the first substantial injury or 
appreciable damage to plaintiffs' lands occurred in 1928, and that this 
action was instituted 12 June, 1945. 

The gravamen of the complaint is that  the "injury and damage'' to 
plaintiffs' farms were "directly, proximately and solely caused by the 
defendant's construction of the Rhodhiss Dam and Reservoir . . .: that 
in constructing said dam under the power of eminent domain and in 
causing said dam to become and remain non-abatable, the defendant 
became liable for all damages thereafter occurring to said farms as direct 
and proximate result of the presence of said Rhodhiss Dam . . .; that  
said dam does not require any maintenance whatever, but that  the mere 
construction of said dam and the way i t  was built for the purpose for 
which i t  was built guarantees and assures its perpetual existence and 
maintenance"; wherefore plaintiffs pray that  "permanent damages be 
assessed and paid to them for the wrongful taking and appropriation of 
portions of said farms" . . . with . . . "interest a t  the legal rate of 6% 
upon the compensation due them from the time of such wrongful taking" 
. . . which . . . "occurred sometime ago." 

I t  was also made to appear that  i n  1932 the defendant transferred and 
conveyed to Duke Power Company all remaining rights, easements and 
property acquired and held by it in connection with the dam and reser- 
voir in question. 

The defendant denied liability and pleaded the three-year and the ten- 
year statutes of limitation. Also that  more than 20 years had intervened 
between the construction of the dam and the institution of the present 
action. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence, 
they appeal, assigning errors. 

Guy T. Carswell, Frank H.  Kennedy, Elolger L. Townsend, and Carl 
Horn,  Jr., for plaintiffs, appellants. 

W .  8. O'B. Robinson, Jr., W .  B.. McGuire, Jr., and Proctor ~4 Dam- 
eron for defendant, appellee. 

STACY, C. J. This case, i n  its cast and setting, seems to be without 
any exact prototype. Consequential damages resulting from an original 
trespass are sought to be assimilated to compensation for an incidental 
easement. While form may be immaterial so long as i t  leads to recovery, 
nevertheless i t  becomes important on the issue of laches or the plea of the 
statute of limitations. 

The plaintiffs have alleged and say they have offered evidence tending 
to show a continuing trespass since 1928 as a result of the erection of the 
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Rhodhiss Dam and Reservoir in 1924-1925, and the consequent retarda- 
tion of the flow in the upper waters of Lower and Little Creeks. Carnp- 
bell v. R. R., 159 N.C. 586, 75 S.E. 110. Without discussing the suffi- 
ciency of the evidence to support these allegations, we pass to what both 
sides have elected to consider the battleground of debate. 

There is neither allegation nor proof of an entry upon the lands of the 
plaintiffs for the purpose of appropriating them to a public use; nor of 
ponding water thereon. Duval v. R. R., 161 N.C. 448, 77 S.E. 311. The 
headwaters of the defendant's reservoir do not reach within three miles 
of the plaintiffs' farms. 

The complaint sets out a consequential injury or secondary result, and 
not a direct trespass or a taking as that term is used in the cases, though 
so designated once or twice in the pleading. The defendant never sought 
to condemn the lands of the plaintiffs, or to impose an easement thereon, 
does not want either except as a necessary consequence, and denies that 
it ever injured or damaged them in any way. Cornpensation is recover- 
able for a lawful appropriation, damages for a tort. I t  is contended, 
however, that the plaintiffs may waive the tort and sue in contract or 
assumpsit. Not so, after the bar of the original action, for then there is 
no actionable tort to waive. Nor would such waiver avail the plaintiffs 
unless the tort amount to a taking of their property or the imposition of 
an easement thereon. Query v. Tel. Co., 178 N.C. 639, 101 S.E. 390. 

The case is not like Love v. Tel. Co., 221 N.C. 469, 20 S.E. 2d 337, 
or Teeter v. Tel. Co., 172 N.C. 783, 90 S.E. 941, cited by plaintiffs, for 
in each of these cases there was an entry upon tht? land of the plaintiff 
and an appropriation of it to the defendant's use. Here, the plaintiffs 
have predicated their action solely on the original construction of the 
dam and reservoir-structures permanent in nature and erected in the 
exercise of a quasi-public franchise. Sample v. Lumber Co., 150 N.C. 
160, 63 S.E. 729; Teeter v. Tel. Co., supra. Note, the complaint is 
limited to "injury and damage" caused by the i'construction" of the 
Rhodhiss Dam and Reservoir and to damages thereafter occurring to 
plaintiffs' farms as a direct and proximate result of "the presence of said 
Rhodhiss Dam," which dam, it is alleged, was so constructed as to require 
no "maintenance whatever." Consequently, no fresh act of injury there- 
after occurring has been alleged or is sought to be shown. Caveness v. 
R. R., 172 N.C. 305, 90 S.E. 244. This eliminates any consideration of 
a renewing, intermittent and recurring trespass. lluval v. R. R., supra; 
Roberts v. Baldwin, 155 N.C. 276, 71 S.E. 319 ; Spilman v. Navigation 
Co., 74 N.C. 675. The plaintiffs have carefully l-efrained from asking 
for damages occurring within three years prior to suit brought, Roberts 
v. Baldwin, 151 N.C. 407, 66 S.E. 346, and are seeking to hold the de- 
fendant under its franchise for the original trespass as all its interest in 
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the dam and reservoir was transferred and conveyed to the Duke Power 
Company in 1932. Logan v. R.R., 116 N.C. 940, 21 S.E. 959; Campbell 
v. R. R., supra. 

Xor  are the cases of Clinard v. Kernersville, 215 N.C. 745, 3 S.E. 2d 
267, and Dayton v. Asheville, 185 N.C. 12, 115 S.E. 827, applicable to 
the facts of the instant record. I n  each of these cases, there was evidence 
of polluted air  or stream, causing direct injury, which amounted to a 
"taking or appropriation" of the plaintiff's land for a public purpose. 
Accordant: Rhocles v. Durham, 165 N.C. 679, 8 1  S.E. 938; Pumpelly v. 
Canal Co., 80 U.S. 166, 20 L. Ed.  557. 

I t  is provided by G.S. 1-52 (ss. 3 ) ,  tha t  for a continuing trespass on 
real property, "the action shall be commenced within three years from 
the original trespass, and not thereafter." Clearly, the consequential 
trespass resulting from the retardation of the flow of the waters i n  Lower 
and Little Creeks, which the plaintiffs say began in 1928 and thereafter 
remained constant, is barred by this statute-the question of a direct 
"taking or appropriation" being out of the case or put  to one side. 

Davenport v. Drainage Dist., 220 N.C. 237, 17  S.E. 2d 1 ;  Cherry v. 
Canal Co., 140 N.C. 422, 53 S.E. 138; Stack v.  R. R., 139 N.C. 366, 
51 S.E. 1024. 

I t  follows, therefore, that  the action was properly dismissed as in case 
of nonsuit. 

Affirmed. 

WINBORNE and ERVIN, JJ., took no par t  in the consideration or deci- 
sion of this case. 

(Filed 13 April, 1949.) 
1. Appeal and Error § 6c (4)- 

A party should object not only to the question but also to the answer of 
the witness, and, when the answer is not responsive, move to strike, in 
order to properly present his esception to the testimony. 

2. Wills § 23b- 

Witness was asked his opinion of the mental capacity of deceased to 
make a will on the date the paper-writing was executed. Witness replied 
he did not know the decedent at that date and then gave his opinion as to 
his mental capacity on a date some four years thereafter. There were 
no circumstances to show that the latter date was too remote in point of 
time. Held: The admission of the testimony will not be held for reversible 
error, since no prejudice is made manifest. 
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3. Evidence 8 4 6 b  

A granddaughter of deceased, who had lived in his house and had re- 
ceived numerous letters from him, is competent to testify as to his hand- 
writing, and her testimony that the letters in question were in his hand- 
writing is sufficient authentication, and objection ):hat she did not testify 
that she knew his handwriting is too attenuate. 

4. Wills 5 2%- 

Personal letters written by decedent to his granddaughter, one of the 
propounders, are competent upon the issue of mental capacity, the pro- 
hibition of G.S. 8-51 in caveat cases applying only to evidence of undue 
influence. 

5. Wills § 25: Trial 8 31- 
In a caveat proceeding, reference in the charge to the paper-writing as 

the "will" of deceased will not be held for reversible error when it appears 
that the jury understood the nature of the proceeding and could not hare 
been misled thereby. G.S. 1-180. 

APPEAL by caveators from B w g w y n ,  Special Judge, December Term, 
1948, of RANDOLPH. 

Issue of devisavit we1 non raised by a caveat to the will of W. F. 
XcDowell. 

The alleged testator died 21 November, 1946, a resident of Randolph 
County. A paper-writing, executed 24 February, 1942, and purporting 
to be his last will and testament, was probated in common form on 
29 November, 1946. Thereafter, on 16 April, 1948, a son of the deceased 
and three children of a deceased son filed a caveat to the probated instru- 
ment, alleging mental incapacity and undue influence a t  the time of its 
execution and publication. Another son of the deceased and his children 
are the propounders. 

The  matter was thereupon transferred to the c ~ v i l  issue docket, and 
upon the hearing the jury sustained the paper-writing as the last will and 
testament of the deceased. 

From judgment on the verdict, the caveators appeal, assigning errors. 

H.  M.  Robbins and Miller & Moser for propounders, appellees. 
Smi th  & Walker and J .  G. Prevette for caveators, appellants. 

STACY, C. J. The appeal presents for review (1) the competency of 
evidence, and ( 2 )  the correctness of the charge. 

1. The propounders offered Dr.  J. T.  Barnes as a witness and asked his 
opinion of the mental capacity of the deceased to make a will in Febru- 
ary, 1942. H e  replied tha t  he did not know the deceased in 1942; tha t  he  
first met him in 1946, and a t  that  time "he was perfectly normal-he 
talked that  way anyway." 
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The caveators contend that the testimony of this witness was particu- 
larly hurtful since it came from a physician highly respected by the jury, 
and that it runs counter to the case of I n  re Ilargrove's Will, 206 N.C. 
307, 173 S.E. 577, where evidence of mental incapacity, more than two 
or three years after the execution of the alleged will, was held incom- 
petent. 

Initially, i t  should be observed that while the witness was asked to give 
his opinion as of February, 1942, he specifically limited his answer to 
1946. Moreover, there was no objection to the answer and no motion to 
strike. I n  re Will of Kestler, 228 N.C. 215, 44 S.E. 2d 867. 

I t  is the rule with us that on the issue of testamentary capacity, it is 
competent to show the mental condition of the maker a reasonable time 
before and after the execution of the paper-writing propounded as his 
will. I n  re Will of Ross, 182 N.C. 477, 109 S.E. 365. There are no 
circumstances here to render the evidence too remote in point of time. 
I n  re Will of Brown, 194 N.C. 583, 140 S.E. 192; I n  re Will of Kestler, 
supra. 

Out of a large number of witnesses, there were three or four others, 
who, like Dr. J. T. Barnes, were allowed to speak of the mental capacity 
of the deceased sometime after the making of his will. All these excep- 
tions fall in the same category and none can be sustained as no prejudice 
has been made manifest. 

2. The propounders offered Sarah Margaret Boling, a granddaughter 
of the deceased, who had received numerous letters from him and who 
had lived in his home. She testified that the letters were in "my grand- 
father's handwriting," and they were offered in evidence. The caveators 
contend that the letters were not properly identified as the witness did 
not state she knew the handwriting of her grandfather, and further that 
they constitute personal transactions with the deceased which are pro- 
hibited by the "dead man's statute." G.S. 8-51; Arndt w. Ins. CO., 176 
N.C. 652, 97 S.E. 631; In  re Will of Brown, 203 N.C. 347, 166 S.E. 72. 

The authentication and competency of the letters are supported by 
what was said in Lee v. Beddingfield, 225 N.C. 573, 35 S.E. 2d 697; 
In re Will of Brown, 194 N.C. 583, 140 S.E. 192 ; I n  re Will of Lomax, 
226 N.C. 498, 39 S.E. 2d 388; and Batten v. Aycock, 224 N.C. 225, 
29 S.E. 2d 739. 

3. The caveators also complain that in several instances in the charge, 
the court referred to the paper-writing as the will of the deceased, and 
that such references amount to an expression of opinion in contravention 
of G.S. 1-180. The exception appears somewhat meticulous, and we think 
too attenuate on the present record for practicaI purposes. I n  this re- 
spect, it appears that the court was only following the example set by 
counsel for caveators in the examination of some of the witnesses. The 
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j u r y  understood t h a t  what  they were t rying was a caveat filed to  a paper-  
wr i t ing  which had  been probated i n  common f o r m  as the will of t h e  
deceased, and  because of t h e  caveat i t  was then being offered f o r  probate  
in solemn form. I n  r e  Will of Puett, 229 N.C. 8, 47 S.E. 2d 488;  
I n  re  Will of Neal, 227 N.C. 136, 4 1  S.E. 2d 9 0 ;  In  re Will of Cooper, 
196  N.C. 418, 145  S.E. 782. 

T h e  remaining exceptions t o  the  charge a r e  likewise too refined to work 
a new trial,  o r  t o  call f o r  elaboration. T h e y  art? not  sustained. T h e  
charge as  a whole comes well within the established practice. 

A careful  perusal of t h e  record leaves us  with the  impression t h a t  the  
issue h a s  been tried in substantial conformity t o  the  decisions on the  
subject, and  t h a t  the  verdict and  judgment should 'be upheld. 

N o  error. 

STATE EX REL. EMPLOYMENT SECURITY COMMISSION O F  NORTH 
CAROLINA v. I. W. ROBERTS, CLAIMANT, 224 NORTH CLAY STREET, 
SALISBURY, NORTH CAROLINA. S. S. NO. 240-16-2406, KLUMAC 
COTTON MILLS, INC., EMPLO~ER,  SALISBURY, N. C. 

(Filed 13 April, 1949.) 

1. Master and  Servant 5 62- 
The findings of fact by the Employment Security Commission as  to the 

eligibility of a claimant to benefits under the Act, a re  conclusive when 
supported by any competent evidence. G.S. 96-4 ( ~ n ) .  

2. Master and  Servant § 8 0 -  

Evidence that during a period of six months, claimant's efforts to ob- 
tain employment, in addition to reporting to employment service office, 
were limited to two occasions a t  one mill and one occasion a t  each of 
two other mills, is sufficient to sustain the Conlmission's finding that  
he had failed to show he had been actively seeking work within the pur- 
view of G.S. 96-13 ( c ) .  

3. Master and  Servant § 61- 

The Chairman of the Employment Security Conimission is vested with 
all authority of the Commission, G.S. 96-4 ( a ) ,  when the comtnission is not 
in session, and where it appears that the claim was heard on appeal by 
the Chairman, and that  claimant appealed therefrcm "to the full Commis- 
sion or to the Superior Court," the hearing of the appeal by the Superior 
Court is accordant with statute, G.S. 96-15. 

4. Appeal and  Er ror  40a- 

A sole exception to the judgment and to the si::ning of same, presents 
only whether the record sustains the judgment. 
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APPEAL by claimant Roberts from P a f t o n ,  Special  J u d g e ,  October 
Term, 1948, of ROWAN. Affirmed. 

The claim of I. W. Roberts for benefits from the unemployment com- 
pensation fund was examined by the Employment Security Commission 
and denied. 

Evidence in support of this claim was heard by Claims Deputy Clark, 
and, on appeal from adverse ruling, by Appeals Deputy Proctor (two 
hearings), and by the Chairman of Employment Security Commission. 
I n  each instance claimant was held ineligible for benefits under the Act. 
G.S. 96-1, et seq. Among other things i t  appeared that  claimant ex- 
pressed his unwillingness to  accept work on second or night shift. On 
the final hearing the Commission found that  claimant Roberts was sepa- 
rated from employment by the Klumac Mills, Inc., 25 September, 1947; 
that  claims for benefits under the Act were filed beginning 14  October, 
1947, and up to time of final decision 25 May, 1948; that  the claimant 
had during that  period of six months in addition to reporting to employ- 
ment service office made effort to obtain employment a t  Cannon Mills, 
Kannapolis, on two occasions, a t  Old Mill, China Grove, once, and a t  
Klumac Mills once. The Commission concluded from the facts found 
that  claimant had failed to show that  he had been ('actively seeking work7' 
within the purview of the statute, G.S. 96-13 (c) ,  and decided that  he was 
ineligible for benefits during the period referred to  and until he should 
show that  the reasons for his ineligibility no longer existed. Claimant 
through counsel appealed "to the full commission or to the Superior 
Court" and stated he wished ('to base this appeal upon your (Commis- 
sion's) finding of fact." The case was thereupon sent to the Superior 
Court for hearing and was there heard. I n  the Superior Court i t  was 
held that the findings of fact of the Comn~ission were supported by com- 
petent and substantial evidence, and the decision of the Commission was 
in  all respects affirmed. 

Claimant excepted "to the foregoing judgment and the signing of the 
same," and appealed to this Court. 

W. D. H o l o m a n ,  R. B. Overton,  R. B. Bi l l ings ,  and  D. G. Ba l l  for 
appellee. 

C. P. Barr inger  for c laimant ,  appellant.  

DEVIN, J. B y  statute the determination of the Employment Security 
Commission as to the eligibility of a claimant for benefits under the 
Act is made "conclusive and binding as to all questions of fact supported 
by any competent evidence." G.S. 96-4 ( m )  ; Lrnemployment  Compensa-  
t i o n  Corn. v. W i l l i s ,  219 K.C. 709, 15  S.E. 2d 4 ;  G r a h a m  7). W a l l ,  220 
N.C. 84, 16 S.E. 2d 456. An exanlination of the evidence in the record 
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in  this case leads to the conclusion that the court below ruled correctly 
that the findings and decision of the Commission were supported by 
competent evidence. The finding of fact that t h b  claimant had not shown 
he had been actively seeking work during the period referred to was 
supported by the evidence and must be held conclusive as to the questions 
of fact involved. The court's affirmance of the conclusion based thereon 
will be upheld. By statute, G.S. 96-13 (c), an unemployed individual is 
eligible for benefits only if the Commission finds he is able to work and 
available for work, but he is not to be deemed s.vailable for work unless 
he establishes to the satisfaction of the Commission that he is actively 
seeking work. The procedure here followed as to hearings and appeals 
seems to have been in accordance with the statute. G.S. 96-15. 

Appellant complained here that he did not have a hearing on his 
appeal from the chairman to the full commission, but we note his appeal 
in  this instance was in  the alternative, to the f d l  commission or to the 
Superior Court. By G.S. 96-4 (a )  the Chairman of the Commission, 
except as otherwise provided by the Commission, is vested with all author- 
i ty of the Commission, including authority tl3 conduct hearings and 
make decisions when the Commission is not in session. 

However, as the claimant's only exception was to the judgment and 
the signing of the same, the only question presented is the sufficiency of 
the record to sustain the judgment. Query v. Ins. Co., 218 N.C. 386, 
11 S.E. 2d 139; Crissman v. Palmer, 225 N.C. 472, 35 S.E. 2d 422; 
Roach 11. Ym'tchett, 228 X.C. 747, 47 S.E. 2d 20; Lea v. Bridgeman, 
228 N.C. 565, 46 S.E. 2d ,555; Rhodes v. Asheville, 229 N.C. 355, 
49 S.E. 2d 638. 

The judgment of the Superior Court is accordingly 
Affirmed. 

THE BOARD O F  T R U S T E E S  O F  T H E  N E W  B E R N  GRADED SCHOOLS v. 
FIRST-CITIZENS BANK AND T R U S T  COMPANY, INC., EXECCTOR AXD 

TRUSTEE UNDER THE WILL OF A. H. BANGERT, DECEASED. 

(Filed 13 April, 1949.) 
Wills 8 34- 

Testator left certain property in trust with direction that specifled 
beneficiaries be paid a designated sum monthly from the income, with the 
balance of the net income to be paid to another trust. Held: The courts 
may not enlarge the stipulated monthly income so as to net the beneficia- 
ries the amount stated after payment of income taxes levied under change 
of the law made after testator's death. 
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DEFEXDANT'S appeal from Hamilton, Special Judge, October Term, 
1948, CRAVEN Superior Court. 

The proceeding under review is a controversy without action involving 
construction of the will of A. H. Bangert, and the administration of an  
estate left to defendant in trust for beneficiaries named in the will. The 
controversy is over the meaning of the 8th item of the will, which i t  is 
necessary in part to reproduce here. 

"Eighth-I devise and bequeath all the residue of my property 
of whatever nature and wherever situate to the First-Citizens Bank 
and Trust Company, Inc., of New Bern, N. C., to have and to hold 
the same in truHt for the following uses : .- 

"(a)  To keep all real estate belonging to my estate in good repair 
and the buildings insured against loss by fire and to keep all moneys 
invested in good securities ; 

"(b) To collect rents from real estate and interest or dividends , , 
from my personal property and pay all taxes on my property, fire 
insurance premiums on and costs of repairs thereto, and expenses in 
connection therewith; and the expense of keeping my cemetery lot 
in good order ; 

"(c) To first pay to my beloved niece, Mrs. Edna Watson Hall, 
during her life, the sum of One hundred and Twenty-five ($125.00) 
Dollars each month from and after my  death ; and then to pay to my  
beloved niece, Mrs. Jennie Watson Craig, of Gastonia, N. C., during 
her life, the sum of Fi f ty  Dollars each month from and after my 
death;  to pay to my nephew, Percy Oliver Bangert, during his life, 
the sum of Fi f ty  Dollars each month from and after my death; to 
pay to my beloved niece, Mrs. Florence Bangert Najer, of Baltimore 
City, Md., during her life, the sum of Twenty-five Dollars each 
month from and after my death;  and to pay to the Board of Trustees 
of the New Bern Graded Schools, and its successors in office, the rest 
of the net income from my estate to establish the trust fund herein- 
after mentioned." 

The will then provides that after the death of the named beneficiaries 
the  sums bequeathed "to him or to her" shall be paid to the Board of 
Trustees of the New Bern Graded Schools to be held and administered by 
them under certain trusts set forth in the will. 

The plaintiff contends that upon a proper construction of this item 
the  defendant should pay over to the beneficiaries, Mrs. Edna Hall, Mrs. 
Jennie Craig, P. 0. Bangert, and Mrs. Florence Najer, monthly as 
required during their respective lives the exact sums named in the be- 
.quests, and no more. The defendant contends that the wdl sufficiently 
provides, and the intention of the testator requires, that there shall be 
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added to these several stated amounts the sums necessary to relieve the 
bequest of the income tax which the recipient would otherwise have to 
pay, and which would otherwise result in materially reducing the bequest 
below the level of the sums the testator intended bleneficiary to receive. 

The court below agreed with plaintiff's contention and entered judg- 
ment accordingly. Defendant appealed. 

R. E. W h i t e h u r s t  and  George B. Riddle ,  Jr., fw plaintif f ,  appellee. 
R. A. Nunn for defendant ,  a p p e l l a d .  

SEAWELL, J. The briefs do not contain much helpful citation of 
authority on this novel question; but the defendant does point out that 
the will must be construed with reference to conditions as they existed 
at  the time of its making. I t  is argued that the amounts set aside for 
the monthly support of his beneficiaries, close relatives, were carefully 
considered as to their sufficiency at  the time, when, at  least in the Federal 
jurisdiction, it was not subject to the income tax as distributed to the 
legatees; but a subsequent change in the law makes it so, and the Com- 
missioner of Revenue claims the monthly payments now taxable in the 
hands of the named legatees. 

I t  is further pointed out that the will provides that the defendant shall 
"pay all taxes on my property, fire insurance prt>miums on and costs of 
repairs thereto, and expenses in connection therewith;" etc. This provi- 
sion so manifestly refers to property in the hands of the trustee, and not 
that of which the beneficiary becomes the owner in the act of distribution, 
i t  may be eliminated from discussion. 

We are unable to accede to the proposition that by the simple act of 
naming the amount each legatee is to receive at  the hands of the trustee, 
the testator took into consideration both all the conditions that then were, 
and those which might come thereafter;-this particular change in the 
tax law which might, unfortunately for his beneficiaries, burden the 
legacy and reduce its value. With the knowledge, however, that nothing 
is more certain than taxes and death, and that the government might 
be forced to exploit all resources of revenue, it seems that some express 
provision would have been made for it if i t  had been so intended. To 
prevent such an incidence of the tax on the bequest would, we think, 
require a more positive expression of intent than we find in the will; 
and as there is no public policy to require it, we cannot substitute for 
actual intent any theory of what the testator, in his generosity, would 
have done if he had thought about it. 

We are of the opinion that the correct conclusion was reached by the 
court below and its judgment is, therefore, 

Affirmed. 
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STATE v. WILLIE WOLF. 

(Filed 13 April, 1949.) 

1. Criminal Law § 27: Intoxicating Liquor 5 4a- 
In a prosecution for possession of nontas-paid liquor the court will not 

take judicial notice that "white liquor" means nontax-paid liquor. 

2. Intoxicating Liquor § 9d- 
In a prosecution under G.S. 18-48 on a warrant charging possession of 

nontax-paid liquor, evidence by the State that six gallons of liquor and 
a jar of ‘%bite liquor" were found on defendant's premises, without eri- 
dence that the containers did not bear a revenue stamp of the Federal 
Governnient or a stamp of any of the County A.B.C. Boards, is insufficient 
to repel defendant's motion to nonsuit. 

APPEAL by defendant from Phillips, J., at  November Term, 1948, of 
CASWELL. 

The defendant was charged in the warrant  with the unlawful posses- 
sion of "illegal nontax-paid liquors"; and of having such liquors for the 
purpose of sale, but was tried only upon the count charging him with the 
unlawful possession of nontax-paid liquor. 

The State offered evidence to show that  on 19 June, 1948, the officers 
found "six gallons of liquor" in or near the defendant's tobacco field. 
Near-by they also found a "jar with white liquor in it." Numerous 
tracks, both car and foot, led down to  the tobacco field where the road 
ended. The defendant lived on the premises and a path led from his 
house through the field to the tobacco road. One of the officers testified, 
tha t  near the end of the road where the cars turned around, they found 
right many crates. "We could tell from the burned ashes that  f ru i t  jars 
were burned." 

The defendant put on a witness who testified that  he, and not the 
defendant, owned the liquor in question. 

The jury returned a verdict of guilty and from the judgment imposed, 
the defendant appeals and assigns error. 

Attorney-General McMullan and Assistant Attokey-General  M o d y  
and John R. Jordan, Member of Staff, for the State. 

P. W .  Glidewell, ST., for defendant. 

DENNY, J. The sole question presented on this appeal is whether or 
not  the defendant's motion for judgment as of nonsuit, made a t  the close 
of the State's evidence and renewed a t  the close of all the evidence, should 
have been allowed. 
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The defendant was tried upon the count in the warrant  charging him 
with the possession of nontax-paid liquor. The  :pertinent parts of G.S. 
18-48, read as follows: "It  shall be unlawful for any firm, person or 
corporation to have in his or  i ts  possession any alcoholic beverages defined 
herein upon which the taxes imposed by the laws of Congress of the 
United States or by the laws of this State, have not been paid and any  
person convicted of the violation of this section shall be guilty of a mis- 
demeanor and fined or imprisoned in the discretion of the Court . . . 
and the possession of such alcoholic beverages in a container which does 
not bear either a revenue stamp of the fedeEal government or a stamp of 
any of the county boards of the State of Nor th  C'arolina shall constitute 
prima facie evidence of the violation of this section." 

His  Honor charged the jury that  the officers found on the premises 
of the defendant "six and a half gallons of nontsx-paid whiskey in one 
place and near-by another jar  of whiskey and thrit this was also nontax- 
paid whiskey, or commonly known as white liquor." 

The State offered no evidence to show that  the containers in which the 
seized liquor was held did not bear a revenue stamp of the federal govern- 
ment or a stamp of any of the county boards of Nor th  Carolina, which 
evidence would have been sufficient under the statute. to make out a 
prima facie case; but instead, i t  simply offered evidence to show that  six 
gallons of liquor and a jar  of white liquor were found on the premises 
of the defendant. 

I n  the light of the evidence and the provisions of the statute, could the 
court take judicial notice that  ('white liquor" means "nontax-paid liq- 
uor"? We do not think so. S. v. Holbrook, 228 K.C. 582, 46 S.E. (2d) 
842, cited by the appellee, is not in point on the question raised on this 
appeal. 

The evidence might have warranted finding the defendant guilty of 
unlawful possession of liquor and of having it in his possession for the 
purpose of sale, if such counts had been submitted to the jury, but on the 
count submitted, i n  our opinion, the evidence offered is insufficient to  
support the verdict. Therefore, the defendant's inotion for judgment as  
of nonsuit was proper, and should have been allowed. 

Reversed. 
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MYRTLE ALLMAN GLADDEN, A D ~ N I ~ T R A T K I X  OF THE ESTATE O F  ROBERT 
E. GLADDEN, v. CHARLES E. SETZER. 

(Piled 13 April, 1949.) 
1. Trial §§ 22a, 2 Z b  

On motion to nonsuit, evidence favorable to plaintiff' is accepted as true 
and inconsistent testimony of defendant is ignored. 

2. Automobiles § l8h (2)- 

A passenger in the truck driven by intestate testified to the effect that 
intestate was driving on his right side of the road in an ordinary manner, 
that defendant's tractor with trailer-tanker was traveling in the opposite 
direction, and that the truck hit the trailer-tanker which was sticking out 
to its left as the tractor was being driven to its right of the road, resulting 
in intestate's death. Held: The testimony is sufficient to support an infer- 
ence that the defendant violated G.S. 20-146 in failing to drive his tractor- 
trailer on his right half of the highway, proxilnately causing the death of 
plaintiff's intestate, and nonsuit was error, defendant's evidence in contra- 
diction not being considered. 

APPEAL by plaintiff from Coggin, Special Judge, a t  the December 
Term, 1948, of CABARRUS. 

The plaintiff, Nyrtle Allman Gladden, as administratrix, sued the 
defendant, Charles E. Setzer, for damages for the death of her intestate, 
Robert E. Gladden, which occurred on 31 January,  1947, in a collision 
on the Rozzell Ferry  Road in Charlotte, North Carolina, between an  
east-bound Ford truck owned and driven by the intestate and a west- 
bound Mack tractor with a tanker a t t a c h d o w n e d  and operated by the 
defendant. To sustain her comulaint that  the death of her intestate was 
caused by a wrongful act, neglect, or default of the defendant under G.S. 
28-173, the a la in tiff called to the stand Ed Faggart, an occupant of the 
Ford truck a t  the time of the accident. H e  testified as follows: "We 
were riding along. There some squirrels in the woods. I was 
looking a t  them when we got down across the bridge . . . I was looking 
off. Mr. Gladden hollered to me, 'Look out, that  man will run  into me.' 
When I knowed anything we were run into. I saw that  i t  was one of 
them oil tanks that  ran into us. I couldn't tell how fast i t  was going. 
We were driving just ordinary. We were on the right-hand side a t  the 
time of the collision, about 150 feet beyond the bridge. . . . I was hur t  
and knocked unconscious. I don't know anything about the position of 
the vehicles after the accident. . . . I was looking a t  some squirrels and 
didn't see the oil truck until Mr. Gladden hollered. I t  looked like he was 
going to pass us. The motor par t  had passed when I saw i t  the first 
time. . . . I don't remember passing an  automobile coming into Char- 
lotte. . . . I didn't see a car in front. 1 wasn't watching down the road 
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so much. . . . When I first saw defendant's truck-trailer the engine part 
had pulled by us. I looked at it. The tanker p ~ r t  hit us. The tanker 
part was sticking out when he pulled back to hie right. He pulled the 
front part to his right and the tanker stuck out to the left. I don't know 
where exactly the tanker part was in regard to .;he center of the road. 
Mr. Gladden was driving on the right-hand side of the center of the road, 
proceeding in an ordinary manner." 

The defendant introduced testimony indicating that the tragedy oc- 
curred in the manner set out in this paragraph. As the defendant's 
tractor-tanker combination was traveling west on its right half of the 
highway at a speed of 20 miles an hour, it met a passenger automobile 
operated by Mrs. Craig Dunn, which was proceeding in the opposite 
direction immediately in front of the east-bound Ford truck. Just as 
the tractor-tanker and the Dunn car were in the act of meeting and pass- 
ing each other, the Ford truck "came out from behind the Dunn car" and 
crashed against the tractor-trailer, killing the intestate. 

The court dismissed the action upon a compulsory nonsuit under the 
statute after all the evidence on both sides was in, and the   la in tiff 
appealed, assigning this ruling as error. 

J o h n  H u g h  W i l l i a m s  f o r  plaint i f f ,  appel lant .  
H a r f s e l l  & Har t se l l  and Covingtom & Lobdell  ;For de fendan t ,  appellee.  

ERVIN, J. When the evidence favorable to plaintiff is accepted as 
true, and the conflicts therein are resolved in her favor, and the incon- 
sistent testimony of the defendant is ignored, it is apparent that the 
plaintiff's evidence is sufficient to support an inference that the defend- 
ant violated G.S. 20-146 by failing t,o drive his tractor-trailer combina- 
tion on his right half of the highway and thereby proximately caused the 
death of the plaintiff's intestate. H o k e  v. Greyhound  Corp.,  226 N.C. 
692, 40 S.E. 2d 345; W y r i c k  v. Ralltrrd Co., Inc . ,  224 N.C. 301, 29 S.E. 
2d 900; Coach  (lo.  v. Lee ,  218 N.C. 320, 11 8.E. 2d 341; W i l l i a m s  
?I. V700dward ,  218 N.C. 305, 10 S.E. 2d 913; f l tovall  v. Ragland ,  211 
N.C. 536, 190 S.E. 899; Hancock  v. W i l s o n ,  211 N.C. 129, 189 S.E. 631. 
Hence, the case ought to have been submitted to the jury. B u n d y  z.. 
Powel l ,  229 N.C. 707, 51 S.E. 2d 307. The judgment of nonsuit is 

Reversed. 
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STATE v. CALEB I. WRAT. 

(Filed 13 April, 1949.) 

1. Criminal Law § 80b (5 ) -  

Where only one of several indictments consolidated for trial appears in 
the record, and the record does not make it clear whether the indictment 
therein set out is the one referred to in the verdict, the appeal will be dis- 
missed on motion of the Attorney-General for incompleteness and defective- 
ness of the record in material particulars. 

2. Criminal Law 8 81b- 
The judgment of the Superior Court is presumed correct and the burden 

is on appellant to show error. 

3. Criminal Law g§ 73a, 74- 

I t  is the duty of appellant to see that the record is properly made up 
and transmitted. 

APPEAL of defendant from Phi l l ips ,  J., November Term, 1948, of 
ROCKINQHAI~. 

Criminal prosecution on charge of ( a )  violation of prohibition laws, 
(b )  assault with a deadly weapon, and ( c )  resisting an  officer. 

The Attorney-General moved to dismiss for the reasons set forth in the 
written motion filed. 

d f torney -Genera l  McXul lan  and  Assis tant  At torney-General  Ahodes 
for the S ta te .  

P. W. Glidewell ,  ST.,  for de fendan t ,  appel lant .  

PER CURIAM. The defendant appears to have been tried on four bills 
of indictment which were consolidated for trial. Only one of these 
appears in the record, which contains four counts respecting violation 
of the prohibition laws. The record discloses that  defendant was con- 
victed in ('cases numbers 166, 167 and 168," "on all three counts," and 
the judgment is rendered in 167, which is identified therein as the count 
of resisting an officer, "that the defendant be confined in the common 
jail of Rockingham County," assigned to work on the roads for a term of 
18 months"; and that  in 168, the count of assault with a deadly weapon, 
the defendant was sentenced to the county jail of the county and assigned 
"to work on the public roads under the supervision of the Public Works 
Commission for a term of 18 months," the sentence to begin running a t  
the expiration of the foregoing sentence; adding, '(This sentence not to  
run concurrently, but to begin running a t  the expiration of the sentence 
imposed in 167-to run concurrently and not consecutively," (sic). And 
in number 166 the defendant was sentenced to be confined in the county 



272 I N  T H E  SUPREME COURT. [230 

jail to work on the roads for two years, the senxence suspended for a 
period of five years on condition. 

The record contains only one indictment, unnumbered, which may or 
may not have been the indictment under which defendant was found 
guilty. 

At  any rate, no indictments appear in the record relating to the resist- 
ing of an officer, or to an assault with a deadly weapon, under which the 
defendant was apparently convicted and sentenced; and it is impossible 
for the Court to determine with that certainty which the law requires 
whether the indictment set out in the record is the No. 166 referred to 
in the verdict. 

This does not inure to the benefit of the appellani;. 8. v. McDraughon, 
168 N.C. 131, 83 S.E. 181, thus states the rule applicable to the present 
case : 

"In cases of this character the jurisdiction of this Court is not 
original, but appellate. . . . The presumption is that the judgment 
of the Superior Court is correct, and the burdlsn is on the appellant 
to show errors. As far  back as S. v. Butts, 91  N.C. 524, all the 
requisites of the transcript were pointed out, and in S. v. Frizzell, 
111 N.C. 722, the Court said: ' I t  is the appellant's duty to see that 
the record is properly and sufficiently made up and transmitted. 
Hereafter the Court will dismiss the appeal or affirm the judgment, 
as the case may be, when the record is defective in any material par- 
ticular, in all cases in which the Attorney-General . . . sees proper 
to make such motion, unless sufficient excuse fcr the apparent laches 
is shown.' " 

See also S. v. Golden, 203 N.C. 440, 441, 166 S.E. 311, and cases cited. 
The motion of the Attorney-General must be allowed. 
Appeal dismissed. 

STATE v. ROSCOE SURLES. 

(Filed 20 April, 1949.) 

1. Criminal Law 52a (1)- 
Upon defendant's motion to nonsuit, the evidence must be considered in 

the light most favorable to the prosecution. 

2. Burglary tj 11- 

The State's evidence tended to show that defendant's estranged wife 
went to her father's home for protection and that her father furnished her 
a house on his farm, that defendant went to this house at nighttime, went 
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to a bedroom window, aroused his wife and threatened to kill her if she 
did not let him in, cut the screen window from top to bottom and finally 
entered the house through the back door, and left when he found that  his 
wife had fled. Held: The evidence was sufficient to overrule defendant's 
motion to nonsuit in a prosecution for burglary. 

3. Burglary 5 1 3 b  
In a prosecution for burglary in the first degree, i t  is permissible for 

the jury to convict the defendant of a n  attempt to commit burglary in the 
second degree. G.S. 14-51, G.S. 15-170, G.S. 15-171. 

4. Criminal Law 5 2- 
,4n attempt to commit a crime is an act done with intent to commit that  

crime, carried beyond the mere preparation to commit it, but falling short 
of its actual commission. 

5. Criminal Law § 6 0 b  

An attempt to commit burglary constitutes a felony and is punishable 
by imprisonment in the State's Prison for a term not in excess of ten years, 
G.S. 14-3, since it  is a n  infamous offense or done in secrecy and malice, or 
both, within the purview of the statute. 

6. Criminal Law 3 11- 
Infamous offenses within the purview of G.S. 14-3, which prescribes 

that  misdemeanors which a re  infamous or done in secrecy and malice shall 
be felonies, a re  those involving a n  act of depravity or of moral turpitude. 

ERVIN, J., dissenting. 

APPEAL by defendant  f rom Wil2iams, J., December Term,  1948, of 
JOHKSTON. 

Criminal  prosecution on indictment charging the  defendant  with bur- 
glarizing the  dwelling house of his estranged wife, Mrs. Estelle Surles, 
on  the night  of 25 August,  1948, wi th  intent  then and  there to  murder  his 
wife, she being present a t  the t ime occupying the  dwelling. 

T h e  record discloses tha t  the prosecutrix and  the  defendant were m a r -  
ried i n  1935 and  lived peaceably together un t i l  1941  or  1942, when the 
defendant s t a r t d  working a t  F o r t  Bragg  as  a painter  and  began drinking 
whiskey. H i s  dr inking increased and his  abusive conduct towards h i s  - 
wife became p1.ogressively worse. H e  assaulted her  on numerous occa- 
sions, s t r iking her  wi th  h i s  fists, pulling her  hair ,  cursing her  and  threat- 
ening to kill he r  and  actual ly firing a gun  i n  the  house on two occasions. 

Final ly,  i n  order t o  escape f r o m  these intolerable conditions, the  prose- 
cutr ix  Bed to her sister's home. taking her  children with her. T h e  de- 

u 

fendant  followed; a w a r r a n t  was obtained f o r  hie arrest  and he  was put 
under  a suspended sentence f o r  two years. 

O n  promise of better t reatment ,  the  prosecutrix tried to  live with the 
defendant again. T h i s  proved fut i le  and of short durat ion.  I n  f e a r  f o r  
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her life, the prosecuting witness and her children went to her father's 
home for protection. H e  provided a home for her ; n  a house on his farm 
across the road from his own home. Even here the defendant continued 
his molestation. 

On the night of 25 August, 1948, around the hour of 10:OO p.m., the 
defendant came to the bedroom window of the dwelling house provided 
for his wife by her father and aroused the prosecutrix and her children 
from their sleep. H e  had been drinking, and the prosecuting witness 
told him to go away, but he threatened to cut her "G . . . d . . . head off" 
if she did not open the door. Tommy Johnson, who was traveling in  the 
same taxi with the defendant and waiting for him, came to the window 
and tried to persuade the defendant from further molesting his wife, and 
said to him "put that knife in your pocket." The defendant told him to 
go back to the car or "he would cut his G . . . d . . . head off." 

The defendant started cutting on the screen wincow. The prosecuting 
witness, fearing that  he was coming into the house, then fled from her 
home, going through the back door, closing the screen door behind her, 
and sought refuge in her father's house. The defendant later said to 
,Jack Tart ,  "I ripped the screen open with an  old file or plow sweep lying 
on the window-sill." 

The defendant entered the house through the ~ a c k  door, and when 
he found that  his wife was not in the house he left and went back to the 
waiting taxi. The screen was cut from bottom to top, large enough for 
him to crawl through. 

The defendant took the stand in his own behalf and admitted most of 
the State's evidence. H e  denied entering the house, however, after his 
wife had fled, but as to this he was contradicted by his little daughter. 
H e  attributed his conduct to strong drink and t ipp ing. 

Verdict : Guilty of an  attempt to commit burglary in the second degree. 
Judgment:  Imprisonment in  the State's Prison for a term of ten years. 

(Th i s  judgment rendered under G.S. 14-3.) 
The defendant appeals, assigning errors, i n  that (1) the court over- 

ruled his motion for judgment as in case of nonsuit, and ( 2 )  imposed an  
excessive sentence. 

Attorney-General iVciMullan and Assistant Attorney-General Rhodes 
for the State .  

C.  C .  Cnnaday and E. J .  Wellons for defendant .  

STACY, C. J. We are here called upon to say, first, whether the case 
survives the demurrers, and, second, whether the verdict supports the 
judgment. 
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1. Considering the evidence in its most favorable light for the prosecu- 
tion, the accepted position on motion to nonsuit, we agree with the trial 
court that  the inferences are such as to require the submission of the 
evidence to the jury. 

Burglary is a common-law offense. S. v. Jlumford, 227 N.C. 132, 41 
S.E. 2d 201. I t  consists of the felonious breaking and entering of the 
dwelling-house or sleeping apartment, of another, i n  the nighttime, with 
intent to commit a felony therein, whether such intent be executed or 
not. S. v. Allen,  186 N.C. 302, 119 S.E. 504. I t  was, and still is, among 
the few capital crimes, if not the only one, which may be committed with- 
out the execution of the felonious intent. The  purpose of the law was 
and is to protect the habitation of men, where they repose and sleep, from 
meditated harm. The offense is now by statute, G.S. 14-51, divided into 
two degrees, first and second, depending upon the actual occupancy of 
the dwelling-house or sleeping apartment a t  the time of the commission 
of the crime. 

I t  is further provided by G.S. 15-171 that  upon a charge of burglary 
in the first degree, the jury, upon the finding of facts sufficient to con- 
stitute burglary in the first degree, may elect to render a verdict of guilty 
of burglary in the second degree, if they deem i t  proper so to do, and the 
judge is required so to instruct the jury in his charge. S. v. McLean, 
224 N.C. 704,32 S.E. 2d 227. 

I t  is also provided by G.S. 15-170, that  upon the trial of any indict- 
ment the defendant may be convicted of the crime charged therein or of a 
less degree of the same crime, or of an  attempt to commit the crime so 
charged, or of an  attempt to commit a less degree of the same crime. 
I t  was permissible, therefore, for the jury, under the indictment and the 
evidence, to convict the defendant of an attempt to commit burglary in 
the second degree. 

An attempt to commit a crime is an act done with intent to commit 
that  crime, carried beyond mere preparation to commit it, but falling 
short of its actual commission. S. v. Parker ,  224 N.C. 524, 31 S.E. 2d 
531; S. 2).  ,-lddor, 183 N.C. 687, 110 S.E. 650, 22 A.L.R. 219; S. v. 
H e w e f t ,  158 K.C. 627, 74 S.E.  356; 8. I * .  H e f n e r ,  129 N.C. 548, 40 S.E. 
2 ; S. v. Colvin,  90 X.C. 718 ; 16 C.J. 113. "An indictable attempt, there- 
fore, consists of two important elements: (1 )  an  intent to commit the 
crime, and ( 2 )  a direct ineffectual act done towards its commission." 
14 Am. Ju r .  813; 8. v. Batson, 220 N.C. 411, 17  S.E. 2d 511, 139 
A.L.R. 614. 

2. The defendant contends, however, that  as he was convicted only of 
a misdemeanor, he cannot be punished by imprisonment in the State's 
Prison, according to the  statutory provision in such cases. G.S. 14-1. 
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I t  is conceded that an  attempt to commit burglary was a misdemeanor 
a t  common law. I s  i t  an  "infamous" offense, or is i t  one "done in secrecy 
and malice," or is i t  a n  offense committed "with deceit and intent to 
defraud"? I f  i t  fall within any one of these categories, it is pronounced 
a felony by G.S. 14-3, and punishable as prescribed therein. Otherwise, 
i t  is still punishable as a t  common law. The present judgment was 
entered pursuant to this statute, with specific reference thereto. 

I n  S. v. Spivey, 213 N.C. 45, 195 S.E. 1, it wrls held that an  attempt 
to commit buggery was a n  infamous offense. And in S.  v. Ritter, 199 
N.C. 116, 164 S.E. 62, i t  is said that a conspiracy to commit murder is 
a n  offense done in secrecy and malice. Obliquely ,~ccordant:  S. v. Daven- 
port, 227 N.C. 475, 42 S.E. 2d 686. The soundness of these decisions 
is now questioned. 

A felonious intent or malice is a necessary ingredient of burglary, and 
i t  is requisite that the crime be committed in the nighttime. S. v. Allen, 
186 N.C. 302, 119 S.E. 504. T o  hold that an  attempt at  burglary is 
wanting in infamy would seem to adhere to form r , ~ t h e r  than to substance. 
Anno. 24 A.L.R. 1002. "Both a t  common law and by statute, burglary 
is an infamous crime." People ex rel. Battista v. Christian, 227 N.Y.S. 
142, affirmed 249 N.Y. 314, 61 A.L.R. 793; 12 C.J.S. 665. I f  an attempt 
to commit burglary be not "infamous," what practical significance is to 
be ascribed to this word in the subject statute? Manifestly, the char- 
acter of the allowable punishment cannot be the test of its meaning, for 
the statute applies only where no specific punishmlsnt is prescribed. S. c. 
Rippy, 127 N.C. 516, 37 S.E. 148; Vnifed States v. Moreland, 258 U.S. 
433, 67 L. Ed. 700, 24 A.L.R. 992. The purpose of the section is to fix 
the punishment in such cases. 

3 statute. which names the ~un i shment  for all misdemeanors. where 
no specific punishment is prescribed, and provides that  if the offense be 
"infamous," i t  shall be punished as a felony, necessarily refers to the 
degrading nature of the offense, NcKee v. Wilson, 87 N.C. 300, and not to 
the measure of ~un i shment  then being set down. 1-t would be a misnomer - 
or misdescription to speak of an  infamous misdemeanor, where no spe- 
cific punishment is prescribed, if it were only intended thereby to desig- 
nate an offense already subject to infamous punif)hment. Ordinarily, i t  
is correct to say that an infamous offense is a crime which works infamy 
in the one who commits it, meaning thereby that it subjects the offender 
to an  infamous punishment. Gudger v. Penland, 108 N.C. 593, 13 S.E. 
168. But here we are to ascertain what is meant by the designation of an  
infamous misdemeanor, without specifically prescribed punishment, in a 
statute appointing the punishment for the offense so designated. "A 
word is not a crystal, transparent and unchanged; it is the skin of a 
living thought and may vary greatly in color and content according to 
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the circumstances and the time in which i t  is usedv-Mr. Justice Holmes 
in Towne v. Eisner, 245 U.S. 418. 

The General Assembly evidently had in  mind some infamous misde- 
meanors with unprescribed specific punishments, or else the designation 
would have been eschewed. An attempt a t  burglary is certainly an  act 
of depravity; i t  involves moral turpitude, reveals a heart devoid of social 
duties and a mind fatally bent on mischief. Anno. 40 A.L.R. 1048; 
48 A.L.R. 266; 14 Am. Ju r .  757. "What punishments (or offenses) shall 
be considered as infamous may be affected by the changes of public 
opinion from one age to another." Ex Par t e  Wilson, 114 U.S. 417, 29 
L. Ed. 89. See, also, "Infamous Crime" in Bouvier's Law Dictionary 
and the use of this phrase in the F i f th  Amendment to the Constitution 
of the United States. I t  is to be observed, however, that  i n  determining 
whether a crime be infamous, the state courts exercise an  independent 
judgment, and are not bound by the decisions of the Federal Courts as to 
the nature in this respect of crimes against the Government. 14  Am. 
J u r .  756. 

I t  is provided by G.S. 14-55 that the preparation to commit burglary 
is a felony. I n  between mere preparation and actual commission lies the 
crime of attempt, which, if not a felony, undoubtedly arises from an 
artless omission in the statute. But such omission, if thought to exist, 
would seem to result only from a labored or strained construction. "The 
intention of the lawmakers is the law." S. v. Emery, 224 N.C. 581, 31 
S.E. 2d 858; S. c. Humphries, 210 S . C .  406,186 S.E. 473. 

Moreover, the cover of darkness is the full equivalent of secrecy so f a r  
as those intended to be harmed is concerned. To strike in the nighttime 
when the intended victim is disarmed by sleep, is a surreptitious act. 
Secrecy is implicit in an  act which must be done in the nighttime. S. v. 
Bridges, 178 N.C. 733, 101 S.E. 29. The fact that  the defendant here 
made his identity known, while attempting to accomplish his purpose, 
works no essential change in the nature of his crime, any more than if he 
had desisted through fear, resistance, or because of detection. 8. v. 
McDaniel, 60 N.C. 245. 

I t  follows, therefore, that  an attempt to commit burglary comes within 
the definition of a n  "infamous" offense as used in the statute, or within 
the purview of an  offense "done in secrecy and malice," either of which 
makes i t  a felony. Our previous decisions are in support of either or 
both denominations. 

The verdict and judgment will be upheld. 
No  error. 

ERVIN, J., dissenting: I t  may be argued with much reason that the 
Legislature ought to have made an attempt to commit burglary an  aggra- 
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vated felony punishable by as much as ten years' imprisonment in the 
State's Prison. But since an investigation of this question has left me 
with an abiding conviction that it has not done so, I am compelled to 
note my dissent to both the conclusion and the reasoning of the majority 
of my brethren. 

An attempt to commit burglary is undoubtedly an indictable offense at  
common law. S. v. Calvin, 90 N.C. 717. But there is no statute specify- 
ing in terms whether it is a felony or a misdemeanor or how it is to be 
punished. I n  consequence, the determination of the validity of the judg- 
ment of the trial court in this cause necessitates a jmrney into the history 
of the law of crimes and punishments. Thus, we are confronted once 
more by the ever recurring truth that an understanding of the things of 
the past is a prerequisite to a comprehension of thcse of the present. 

The classification of public offenses into felonie83 and misdemeanors is 
of ancient origin. Some early writers put treason into a grade by itself 
on the ground hinted by Lord Chief Justice B a l e :  "811 treason is felony, 
tho it be more." 1 Hale P. C., page 497. 

At common law felonies were crimes which occr~sioned a forfeiture of 
the lands or goods of the offender. 14 Am. Jur., Criminal Law, section 
13. Besides, capital or other punishment was added to the forfeiture 
according to the nature of the particular felony. 22 C.J.S., Criminal 
Law, section 6. All lesser crimes were misdemeanors. 22 C.J.S., Crim- 
inal Law, section 7. 

Forfeiture for felony, which was the established rule at common law, 
has had no force in North Carolina since 1778. G.S. 4-1; White v. Fort, 
10 N.C. 251, 264. From that time down to 1891, the dividing line be- 
tween felonies and misdemeanors was an arbitrary one, having no refer- 
ence to punishment. 8. v. Holder, 153 N.C. 606, 69 S.E. 66. Whether 
a common law crime was a felony or a misdemeanor was determined by 
reference to its classification at  common law, and whether a statutory 
offense was a felony or a misdemeanor was dependent upon the designa- 
tion given it by the Legislature. S. 11. Hill, 91 N.C. 561; S. v. Mallett, 
125 N.C. 718, 34 S.E. 651. I n  line with the familiar principle that a 
penal statute must be construed strictly in favor of the accused, it was 
held with consistency during this period that statutory crimes were not 
felonies unless they were so declared by the Legislature. S. v. Hill, supra. 
After the adoption of the Constitution of 1868, the abolition of whipping 
and other corporal punishments, and the establishment of the state prison, 
crimes so denominated by the common law or by the Legislature con- 
stituted misdemeanors notwithstanding they may have been made pun- 
ishable by legislative fiat with imprisonment in the state prison. S. v. 
Dower, 65 N.C. 572; S. v. Hill, supra. Thus, certain grave crimes, such 
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as forgery and perjury, were misdemeanors. S. v. Hyman, 164 N.C. 411, 
79 S.E. 284; S. v. Mallett, supra. 

I n  1891, however, the General Assembly enacted a statute accepting 
the principle that  the grade of an  offense is to be determined solely bv 
the penalty which is prescribed for it. Laws of 1891, C. 205, sec. 1 ;  
S.  v. Mallett, supra. This statute is now codified as G.S. 14-1 and is in 
these words: "A felony is a crime which is or may be punishable by 
either death or imprisonment in the State's prison. Any other crime is 
a misdemeanor." By  virtue of this law, public offenses are now classified 
in North Carolina as follows: (1)  All crimes punishable by death or 
imprisonment in the State prison are felonies; and (2)  all crimes not so 
punishable are misdemeanors. S. v. Harwood, 206 N.C. 87, 173 S.E. 24; 
S. v. Myrick, 202 N.C. 688, 163 S.E. 803; Jones v. Brinkley, 174 N.C. 
23, 93 S.E. 372; S.  v. Newell, 172 N.C. 933, 90 S.E. 594; S. v. Hyman, 
supra; S .  v. Mallett, supra; S.  v. Pierce, 123 N.C. 745, 31 S.E. 847; 
S. v. Addington, 121 N.C. 538, 27 S.E. 988; S .  v. Bloodworfh, 94 N.C. 
918. 

G.S. 14-1, in and of itself, makes felonies of all offenses specifically 
punishable by imprisonment in the State prison notwithstanding they 
may be called misdemeanors by the statutes defining them. S.  1'. Hymnn, 
supra. 

I t  is apparent, however, that (2.8. 14-1, standing alone, offers no solu- 
tion for our present problem for the reason that  there is no statute stating 
in terms how persons convicted of attempts to commit burglary are to  be 
punished. For  this reason, recourse must be had to G.S. 1 4 2  and G.S. 
14-3, which provide for the punishment of crimes for which no specific 
sanctions are prescribed by other statutes. 

A completed burglary is a felony by virtue of both the common law 
and the statute dividing it into two degrees. G.S. 1451.  At common 
law, however, an attempt to commit a felony is only a misdemeanor. 
8. c. Stephens, 170 N.C. 745, 87 S.E. 181; S.  v. Boyden, 35 N.C. 505. 
I n  conformity to this rule, an  attempt to commit burglary was expfessly 
adjudged to be a misdemeanor in S .  v. Jordan, 75 N.C. 27, which was 
handed down in  18'76. This holding has not been overruled or questioned 
by any subsequent decision. Furthermore, no statute has been enacted 
since its rendition declaring an  attempt to commit burglary to be a felony. 
For  these reasons, G.S. 14-2 has no bearing on this case. I t  applies only 
where an act is made a felony without the nature of the punishment being 
specified. S. v. Rippy ,  127 N.C. 516, 37 S.E. 148. 

This brings us to a consideration of the question of whether the crime 
under scrutiny has been converted into a felony by G.S. 14-3. This 
statute had its genesis as section 120 of chapter 34 of the Revised Code 
of 1854, which was as follows : "Offenses made misdemeanors by statute, 



280 I N  THE SUPREXE COURT. [230 

where a specific punishment is not prescribed, shall be punished as mis- 
demeanors at  common law, but the punishment of the pillory shall be 
used only for crimes that are infamous or done in secrecy and malice, or 
done with deceit and intent to defraud." The statute may be found in its 
varying intervening mutations in these places. Battle's Revisal of 
1872-3, c. 32, s. 108; Code of 1883, S. 1097; R e v i d  of 1905, s. 3293; 
Consolidated Statutes of 1919, s. 4173; and Public Laws of 1927, c. 1. 

I t  is of utmost significance that historically the stiitute was designed to 
provide sanctions for misdemeanors for which specific punishments were 
not prescribed. The statute applied initially in terrns solely to statutory 
misdemeanors, but in 1905 it was partially rewritten so as to cover "all 
misdemeanors," without regard to whether they aro,3e at  common law or 
were created by legislative fiat. By unvarying phraseology, the statute 
has consistently divided all crimes embraced within its provisions into 
two classes, to wit: (1) Ordinary misdemeanors; and (2 )  aggravated 
offenses defined as crimes that are infamous, or done in secrecy and 
malice, or done with deceit and intent to defraud. 

Ordinary misdemeanors falling within the scope of the statute have 
been punished without variation "as misdemeanors at  common law," that 
is, by fine or imprisonment in the county jail, or both. S. v. Powell, 
94 N.C. 920; S. v. McNeill,  75 N.C. 15. Imprisonment in such case, 
however, cannot exceed two years. S. v. Wilson, 216 N.C. 130, 4 S.E. 2d 
440. 

The punishment authorized for the aggravated offenses named in the 
statute now codified as G.S. 14-3 has undergone change. Originally these 
crimes could be punished corporally. S.  v. Hyman supra; S. v. Lytle, 
138 N.C. 738, 51 S.E. 66. After the ratification of the Constitution of 
1868, however, corporal punishment was abolished by statutes reading as 
follows : "Every crime or offense whatever, heretofore punishable by the 
laws of North Carolina when the  resent Constitution went into effect 
with public whipping or other corporal punishment, shall hereafter, in 
lieu of such corporal punishment, be punished by imprisonment in the 
State's prison, or county jail for not less than four months nor more than 
ten years." Battle's Revisal, c. 32, s. 29 and s. 108. 

Since that time persons committing the aggravated offenses in question 
have been subject to imprisonment for terms of not less than four months 
nor more than ten years. I n  1883, it was decreed that such offenders 
should also be fined, but in 1905 the statute was reworded so as to specify 
that fine and imprisonment should be alternative punishments rather than 
cumulative sanctions. The Code, s. 1097; Revisal, s. 3293 ; C.S., s. 4173. 

Although perpetrators of such crimes were subject to incarceration in 
the State prison after the abolition of corporal punishment, the aggra- 
vated offenses now under examination were called misdemeanors by the 
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Legislature and retained such grade in law down to 1891, when they were 
controverted into felonies despite their designation as misdemeanors by 
the statute declaring all crimes "punishable by either death or imprison- 
ment in the State's prison" to be felonies. G.S. 14-1 ; S. v. Howard, 129 
N.C. 584, 40 S.E. 71;  S. v. Mallett, supra. I n  1905, however, these 
offenses reverted to  their oirginal classification of aggravated misde- 
meanors by virtue of a statutory alteration restricting imprisonment 
therefor to the county jail. Revisal, s. 3293; C.S., s. 4173; S.  v. Lewis, 
185 N.C. 640, 116 S.E. 259. But  they were transformed to the grade of 
felony a second time in 1927 by an amendment restoring the former 
provision authorizing confinement of violators in the State prison as well 
as in the county jail. P.L. 1927, c. 1 ;  S.  v. Harwood, supra. 

Nevertheless, the Legislature permitted these particular crimes to 
retain the express designation of misdemeanors until 1943 when the 
statute was restated as G.S. 14-3 in these words: "A11 misdemeanors, 
where a specific punishment is not prescribed, shall be punished as mis- 
demeanors at  common law; put if the offense be infamous, or done in 
secrecy and malice, or with deceit and intent to defraud, the offender 
shall, except when the offense is a conspiracy to commit a misdemeanor, 
be guilty of a felony and ~ u n i s h e d  by imprisonment in  the county jail or 
State prison for not less than four months nor more than ten years, or 
shall be fined." 

This brings us to a consideration of the question of whether a n  attempt 
to commit burglary constitutes an infamous offense, and by reason 
thereof has been converted from a common law misdemeanor to a felony 
by G.S. 14-1 and G.S. 14-3. 

The majority opinion cites S. v. Spivey, 213 N.C. 45, 195 S.E. 1, to 
sustain the proposition that  such is the case. This decision holds that 
an attempt to commit the abominable and detestable crime against 
nature is an  infamous offense under G.S. 14-3, but i t  advances no reason 
whatever from such conclusion and specifies no criterion by which to 
determine what other crimes are infamous. When Spivey's case is con- 
sidered in the light of the history and purpose of the statute under review, 
a strong suspicion arises that i t  was one of those hard cases which form 
the quicksands of the law, and that  the court succumbed to the tempta- 
tion, which lies in constant wait for the judiciary, to forsake the function 
of the judge for that  of the legislator. Be this as i t  may, S.  v. Spivey is 
entitled to no force as an  authority beyond the scope of its own precise 
adjudication. Certainly, i t  affords a rather insubstantial base for the 
present holding of the majority that  an offense is infamous within the 
meaning of G.S. 14-3 if i t  appears to be of a "degrading nature" when 
subjected to some undefined and undisclosed test. 
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Although the term "infamous offense" has seen long service in our 
organic and statutory law, i t  is nowhere defined therein. But infamous 
offenses are not synonymous with felonies historically because "the line 
between felonies and misdemeanors has never been whether the offense is 
an infamous one or not." Jones v. Brinkley, supra. This observation 
finds accurate illustration in the statute under scrutiny. 

The words ''infamous offenses" are not employed in our organic and 
statutory law in a loose and fluctuating popular smse to signify any in- 
fraction of the criminal law which some judge or some segment of society 
may deem to be shameful or disgraceful. When the General Assembly of 
1854 incorporated the words "crimes that are infamous" in the statute 
now embodied in G.S. 14-3, it chose a term which has a definite and well 
known meaning at common law. Consequently, it must be presumed 
that the term is used in the statute in the sense in which it was under- 
stood at common law. Winston v. Beeson, 135 K.C. 271, 47 S.E. 457, 
65 L.R.A. 167. 

The common law called certain offenses "infamous on account of the 
shameful status which resulted to the person convicted of one of this class 
of crimes." 14 Am. Jur., Criminal Law, section 4. Such a crime was 
said to work infamy in the person who perpetrated it. Butler v. Went- 
worth, 84 Me. 25, 24 A. 456, 17 L.R.S. 764; Bell I ) .  Commonti-ealth, 167 
Qa. 526, 189 S.E. 441. For this reason, some writlm and codifiers spoke 
of infamous persons rather than of infamous crimes. 3 Blackstone 363, 
370; Revised Code, Index, p. 577. 

An infamous offense within the meaning of the common law is one 
which renders the party convicted thereof incompetent to testify as a 
witness in a court of justice, or deprives him of his civil and political 
privileges. 22 C.J.S., Criminal Law, section 3 ;  14 Am. Jur., Criminal 
Law, section 4 ;  Wharton's Criminal Law (12th Ed.), section 27; Under- 
hill's Criminal Evidence (4th Ed.),  section 378; Wigmore on Evidence 
(3rd Ed.), section 519, 520; Jones on Evidence in Civil Cases, section 
716 ; S. v. Valentine, 29 N.C. 225; S. v .  Candler, 10 N.C. 393 ; Harrison 
v. State, 55 Ala. 239; Baum v. State, 157 Ind. 282, 61 N.E. 672, 55 
L.R.A. 250; Sutherlin v. Sutherlin, 27 Ind. App. 301, 61 N.E. 206; 
Williams v. United States, 4 Ind. Terr. 204, 69 S.W. 849; State v. Clark, 
60 Ean.  450,56 P. 767; Garitee v. Bond, 102 Md. 379, 62 A. 631,111 Am. 
S. R. 385, 5 Ann. Cas. 915; State ti. Bixlar, 62 Bdd. 354; O'Connell v. 
Dow, 182 Mass. 541, 66 N.E. 788 ; State v. Henson, 66 N.J.L. 601, 50 A. 
468; People v. Pharr, 4 N. Y .  Cr. 545; Barker v. People, 20 Johns. 
(N.Y.) 457; McCafferty v. Guyer, 59 Pa. 109; Barbour v. Commom 
wealth, 80 Va. 287. 

Intrinsic indications in the Revised Code of 1854, which was enacted 
by the Legislature in its entirety, make it plain t h l t  the lawmakers used 
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the term ('infamous offense" in its common law sense when they enacted 
the statute in  question. For  example, section 52 of chapter 34 bears the 
headnote "Perjured Persons made infamous" and provides that  "all per- 
sons convicted of perjury or subornation of perjury shall be rendered 
thereby incapable of giving testimony before any court whatsoever"; 
and chapter 58 prescribes a procedure for restoration to citizenship of 
"any person who may have been convicted of an  infamous crime whereby 
the rights of citizenship are forfeited." The last mentioned statute was 
a general law enacted by the Legislature on account of the provision of 
drt icle I, Section IT, Clause 4, of the Amendments to the State Consti- 
tution ratified in 1835 forbidding the General Assembly "to pass any 
private law to restore to the rights of citizenship any person convicted of 
an infamous crime." Incapacity to testify as a witness on account of 
crime, which was in force when the statute under scrutiny was adopted, 
was removed by an  act of 1866, which is now embodied in G.S. 8-49. 
Ex Parte Harris, 73 N.C. 65 ; S. v. Harston, 63 N.C. 294. But existing 
constitutional provisions expressly disqualify for voting and for office- 
holding persons convicted of treason, or felony, or "any other crime" 
punishable by imprisonment in the State's prison. N. C. Const., Art. 11, 
Section 11, and Art. VI ,  Sections 2 and 8. 

Conviction of an  attempt to commit burglary has never entailed a loss 
of civil and political privileges in this State. Hence, this crime cannot 
be an  infamous offense under G.S. 14-3 unless its commission in times 
past excluded its perpetrator from being a witness in a court of justice. 
Infamous crimes in this sense embraced only treason, felony, and crimen 
falsi. Witmore on Evidence (3rd Ed.), section 520; Wharton's Criminal 
Evidence (11th Ed.), section 1166; Underhill's Criminal Evidence (4th 
Ed.) ,  section 378; 58 Am. Jur. ,  Witnesses, section 138; 70 C.J., Wit- 
nesses, section 134; Smith 0. State, 129 Ma .  89, 87 Am. St. Rep. 47; 
People v. Sponsler, 1 Dak. 289, 46 N.W. 459: People v. Whipple, 9 Cow. 
(N.Y.) 707; People v. Tonybee, 20 Barb. (N.Y.) 168; Wick v. Baldwin, 
51 Ohio St. 51, 36 N.E. 6'71; Webb v. State, 29 Ohio St. 351; Cnited 
States v. Sims, 161 F. 1008. 

The clearest exposition of this phase of the law is that of Dean Bur- 
dick, who says : "In our law, however, some confusion has been caused by 
applying to the term infamous crimes two meanings, one to describe the 
punishment inflicted, the other to characterize the crime. Thus, it has 
been held that  an infamous crime is one punishable in the penitentiary 
with or without hard labor, and that the phrase infamous crime in the 
federal constitution means any crime punishable by an  infamous punish- 
ment, such as imprisonment in  a penitentiary. Under the statutory 
definition of felony in some states, this would make infamous crimes 
synonymous with felonies. At common law, however, an  infamous crime 
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is one whose commission brings infamy upon a convicted person, render- 
ing him unfit and incompetent to testify as a witness, such crimes being 
treason, felony, and crimen faksi. This latter term means any offense 
involving corrupt deceit, or falsehood by which the public administration 
of justice may be impeded, such as perjury, subornation of perjury, 
forgery, bribery of witnesses, conspiracy in procuricg non-attendance of 
witnesses, barratry, counterfeiting, cheating by f ahe  weights or measures, 
and conspiring to accuse a n  innocent person of crime. I t  will be ob- 
served that  crimen falsi means, therefore, in our 1a.w practically the same 
as i t  meant in the Roman 'Law from which source i t  was, of course, 
derived. To  the offenses which are infamous at  common law other 
felonies have been added by statute, such as embezzlement and false 
pretenses, but the offenses included in crimen falzri are misdemeanors a t  
common law which shows that the term infamous crime is broader than 
felonies." Burdick : Law of Crimes, section 87. 

Thus, i t  clearly appears that  an  attempt to commit burglary was not 
one of the crimes whose commission rendered the convicted party incom- 
petent as a witness. 

Since an attempt to commit burglary is not an infamous offenee in a 
legal sense, i t  has not been converted from a common law misdemeanor 
to a felony by G.S. 14-1 and G.S. 14-3 unless it can be said to be an 
offense "done in secrecy and malice, or with deceit and intent to defraud." 

There is neither allegation nor evidence in the case at  bar to sustain the 
theory that the precise offense of which the defendant has been convicted 
was "done in secrecy and malice, or with deceit and intent to defraud." 
The converse is true because the allegation is that  his intent was to - 
commit murder, and the evidence is that his act was done openly in the 
presence of witnesses and that he acquainted his incended victim with both 
his presence and his purpose. Hence, the conclusion of the majority that  
the crime in question was done "in secrecy" as well as in malice is in 
irreconcilable conflict with the record if the question whether an  offense 
is "done in secrecy and malice" within the purview of the statute be one 
of fact for the jury rather than one of law for th~: judge. 

But the problem is a legal one. When the Legda tu re  used the words 
"done in secrecy and malice, or with deceit and intent to defraud," to 
describe the second and third classes of aggravated offenses included in 
the statute now codified as G.S. 14-3, its manifest purpose was to describe 
offenses in which either secrecy and malice, or the employment of deceit 
with intent to defraud are elements necessary to their criminality as 
defined by law. 

Intrinsic indications of this legislative intent appear in various provi- 
sions of chapter 34 of the Revised Code of 1854 defining specific crimes, 
and this construction of the statute is supported explicitly in S. v. Powell, 
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94 N.C. 920, and implicitly in these decisions : S.  v. Perry, 225 N.C. 174, 
33 S.E. 2d 918; S. v. Tyson, 223 N.C. 492, 27 S.E. 2d 113; S.  v. Har- 
wood, supra; S.  v. Moore, 204 N.C. 545, 168 S.E. 842; S. v. Talley, 200 
N.C. 46, 156 S.E. 142; S. v. Leu&, supra; S.  v. Smith, 174 N.C. 804, 
93 S.E. 910; S.  v. Driver, 78 N.C. 423 ; 8. v. McNeill, 75 N.C. 15. I t  
harmonizes with the interpretation placed upon the words of G.S. 15-1 
exempting "malicious misdemeanors" from the bar of the two-year stat- 
ute of limitations applicable to misdemeanors in  general. S.  v. Claywell, 
98 N.C. 731, 3 S.E. 920; S.  v. Frisbee, 142 N.C. 671, 55 S.E. 722. This 
Court declared in the case last cited that  "when . . . the Legislature used 
the words 'other mali'cious misdemeanors,' which immediately follow the 
words 'malicious mischief,' it  evidently intended to describe offenses of 
which malice is a necessary ingredient to constitute the criminal act, as 
i n  the case of malicious mischief, and i t  was not the purpose to include 
within the exception from the operation of that section such offenses as 
would be misdemeanors, even in the absence of malice, and when malice, 
if present, would be only a circumstance of aggravation, which the Court 
might consider in imposing the punishment." Besides, this conclusion 
coincides with the fundamental rule of statutory construction that in a 
doubtful case penal statutes are to be construed strictly against the State 
and in favor of the citizen. S. v. Jordon, 227 N.C. 579, 42 S.E. 2d 674; 
I n  re Parker, 225 N.C. 369, 35 S.E. 2d 169; S.  v. Campbell, 223 N.C. 
828, 28 S.E. 2d 499; S. v. Ingle, 214 N.C. 276, 199 S.E. 10 ;  S.  v. Harris, 
213 N.C. 758, 197 S.E. 594; S.  v. Humphries, 210 N.C. 406, 186 S.E. 
473. 

Under the statute thus construed, an attempt to commit burglary is a 
misdemeanor for its necessary elements as defined by law do not include 
either secrecy and malice or the employment of deceit with intent to 
defraud. Since I am convinced that  this interpretation is consonant with 
the legislative intent, I am of the opinion that  the defendant has been 
convicted of a misdemeanor, which is punishable as a misdemeanor a t  
common law;  Chat the judgment rendered on his conviction is invalid 
both in respect to the place of punishment designated and the extent of 
punishment assessed ; and that the exception to the judgment ought to be 
sustained. 

The decision of the majority puts a diametrically opposite construction 
upon this phase of the statute which, in my judgment, not only runs 
counter to the legislative purpose, but also produces unpropitious conse- 
quences. The opinion of the majority has the effect of extending the 
statute by interpretation to all crimes for which no specific punishments 
are prescribed irrespective of their essential legal elements or inherent 
moral qualities in  cases where they are, i n  fact, "done in  secrecy and 
malice, or with deceit and intent to defraud." Under this construction, 
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crimes which no man can number will in particular instances be trans- 
formed from insignificant misdemeanors to aggravated felonies entailing 
a loss of citizenship to offenders, whose hearts are free of moral turpitude, 
simply because of the relatively unimportant circ.~mstance that  they are 
I (  done in secrecy and malice." I t  must not be forgotten that the legal 
meaning of the word "malice" is milder than its popular sense, signifying 
as i t  does the mere "state of mind of a person who does a wrongful act 
intentionally or willfully, and without legal justification or excuse." 
22 C.J.S., Criminal Law, section 31. 

I have not overlooked S .  v. Ritter, 199 N.C. 116, 164 S.E. 62, holding 
that  a conspiracy to commit murder is an  aggravated offense because 
"done in secrecy and malice," and S. v. Mallett, supra; S .  v. Howard, 
129 N.C. 584, 40 S.E. 71;  8. v. Lewis, supra; S .  v. Shipman, 202 N.C. 
518, 163 S.E. 657; S. v. Lea, 203 N.C. 13, 164 S.:E. 737; S.  v. Dale, 218 
N.C. 625,12 S.E. 2d 556; and S .  v. Davenport, 227 N.C. 475, 42 S.E. 2d 
686, adjudging either expressly or impliedly that  conspiracies to cheat 
and defraud are likewise aggravated offenses becrtuse "done with deceit 
and intent to defraud." These decisions apply only to conspiracies and 
are not controlling here. Moreover, i t  is worthy of observation that  any 
possible question of whether the proper construction of the statute now 
codified as G.S. 14-3 in  respect to conspiracies is to be found in these 
cases or in  previous decisions, such as S.  v. Jackson, 82 N.C. 565, and 
S. v. Turner, 119 N.C. 841, 25 S.E. 810, holding either explicitly or 
implicitly that  a conspiracy is a misdemeanor even in those cases where 
its object is the commission of a felony, apparently became moot in 1943 
when the General Assembly re-enacted the law with an  amendment pro- 
viding, in substance, that  a conspiracy to commit a misdemeanor should 
not be converted into a felony by the statute. I t  !seems that the Legisla- 
ture thereby inferentially adopted as the law of the State the dictum 
of the late Justice Schenck in S.  v. Abernefhy, 220 N.C. 226, 17 S.E. 2d 
25, that  "a conspiracy to commit a felony is a felony and a conspiracy to 
commit a misdemeanor is a misdemeanor." 

PALOMINO MILLS, INC., v. DAVIDSON MILLS CORPORATION, C. W. 
BYRD, HENRY ROSE, AND HERBERT STEIK. 

(Filed 20 April, 1949.) 

1. Removal of Causes § 4 b  

The allegations of a petition for the removal of the cause from the 
State to the Federal Court will be taken as true for the purpose of the 
motion. 
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2. Same- 
In  order to be entitled to removal from the State to the Federal Court 

on the ground of fraudulent joinder, the facts alleged in the petition must 
compel the conclnsion as  a matter of law, aside from the deductions of 
the pleader, that  the joinder is fraudulent. 

Where plaintiff has a joint and separable cause of action against a 
resident and a nonresident, the joinder of the resident will not be held 
fraudulent even though the joinder be made for the sole purpose of pre- 
venting removal to the Federal Court. 

4. Corporations 5 25b- 
An officer of a corporation who commits a tort is liable therefor indi- 

vidually notwithstanding that he was acting for the corporation. 

5. Corporations 33 6 a  ( 2 ) ,  25b; R a u d  5 4- 
Ordinarily the president of a corporation is ex vi t ermin i  its head and 

general agent, and when he signs a bill of sale for goods on hand in a 
large amount five days after inventory, he will be held to actual or con- 
structive knowledge of a material misrepresentation in the bill of sale. 

6. Removal of Causes § 4b--Upon facts alleged in petition, cause existed 
against resident corporate president, and therefore his joinder was not 
fraudulent.  

Plaintiff instituted action for damages for fraudulent misrepresentation 
in the sale of a large inventory of goods against a nonresident corpora- 
tion and its resident president who signed the bill of sale. Defendant 
corporation moved for removal to the Federal Court on the ground of 
fraudulent joinder. Held: Conceding the truth of the allegations of the 
petition that its president made no misrepresentations and did not know 
of the sale until he executed the bill of sale upon direction of the board 
of directors, the president is charged with knowledge of the misrepresenta- 
tion and participated in the perpetration of the fraud by signing the same, 
and therefore a cause of action exists in plaintiff's faror  against the presi- 
dent individually, and his joinder cannot be held fraudulent. 

APPEAL by Daridson Mills Corporat ion f rom R o u s s e a u ,  J., at Novem- 
ber Civil Term,  1948, of ROWAN. 

Civil action to  recover $10,665, with interest, a s  damages resulting 
f r o m  alleged false and  fraudulent  representation b y  which plaintiff was 
induced to purchase certain personal property,-heard upon petition of 
corporate defendant fo r  removal to  Distr ic t  Cour t  of the  United States  
f o r  the Middle Distr ic t  of N o r t h  Carol ina f o r  trial,  upon ground of 
alleged fraudulent  joinder. 

Plaintiff alleges in i ts  complaint these pertinent fac t s :  ( 1 )  T h a t  i t  

is a corporation organized and existing under  the  laws of N o r t h  Carolina, 
with its principal office i n  Howan County,-its name having been changed 
i n  September, 1947, f rom Davidson Cotton Mills Company to "Palomino 
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Mills, Inc."; (2) that (a )  the defendant Davidson Mills Corporation is 
a Delaware corporation, with one of its principd offices located in the 
city of Concord, North Carolina, with C. W. By:rd as an officer, to wit, 
its president, (b) that C. W. Byrd is a resident of Concord, North Caro- 
lina, and (c) that Henry Rose and Herbert Stein are stockholders, 
officers and directors of said Davidson Mills Corporation, and both are 
residents of the city of New York, State of New York, as plaintiff is 
informed and believes; (3)  that on or about 5 March, 1947, plaintiff 
purchased, through Henry Rose, from Davidson Mills Corporation, 
C. W. Byrd, president, by bill of sale (Copy of which is attached to, and 
asked to be made a part of the complaint as fully as if written therein), 
certain personal property itemized and listed in Exhibit A attached to 
said bill of sale. (The bill of sale so attached to the complaint reads as 
follows : 

"BILL OF SALE 
"NORTH CAROLINA 

'(KNOW ALL MEN BY THESE PRESENTS THAT DAVIDSON MILLS CORPO- 
RATION, a Delaware corporation with an office and place of business in the 
Town of Davidson, Mecklenburg County, North Carolina, has this 5th 
day of March 1947, in consideration of ONE HUNDI;;ED ($100.00) DOLLARS 
and other valuable considerations, to it paid by DAVIDSON COTTON MILLS 
COMPANY, a North Carolina corporation with its principal office and 
place of business in Salisbury, Rowan County, North Carolina, has bar- 
gained, sold and delivered to said DAVIDSON COTTON MILLS COMPANY the 
personal property listed on the attached exhibit marked EXHITIT A, con- 
sisting of merchandise inventories of DAVIDSON MILLS CORPORATIOX on 
hand as of the close of business on February 28, 1947; 

"To HAVE AND TO HOLD the same unto the said DAVIDSON COTTON 
MILLS COMPANY, its successors and assigns, and DA~IDSON MILLS CORPO- 
RATION hereby warrants the said property to be free from any and all 
encumbrances and does warrant the title thereby given to be good and 
indefeasible. 

('IN TESTIMONY WHEREOF, DAVIDSON MILLS CORPORATION has caused 
this Bill of Sale to be executed by its duly authorized officers and its 
corporate seal to be hereto affixed, the day and year first above written. 

DAVIDSON MILLS CORPORATION, 
By:  C. W. Byrd, President. 

Attest : 
C. A. POTTS, Secretary. (Corporate Seal.)") 
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(And, Exhibit A reads as follows 

" E X H I B I T  d 

54,120 # White Cotton 6 .2902 $ 15,705.62 
18.589 # Cleaned Cotton fi .2984 5,546.96 

138,227 # Dyed Cotton Ct .3563 52,813.28 
800 # Dyed Cotton fi .35 280.00 

1,093 # Ground Waste Ri .03 32.79 
69,336 # Work in Process (2 .50 34,668.00 

Dyes & Chemicals 9,032.89 
Supplies 9,371.84 

$127,451.38) 

(4)  that  line three of said Exhibit X called for 148,227 pounds of dyed 
cotton (9 3563  per pound, amounting to $52,813.28; (5 )  "that on the 
5th day of March, 1947, the defendants, C. W. Byrd, Henry  Rose and 
Herbert Stein, being officers and directors of the Davidson Mills Corpo- 
ration, in order to induce the plaintiff to purchase the bill of goods set 
out in Exhibit ;1, falsely and fraudulently represented to the plaintiff 
that  the said 148,227 pounds was dyed cotton; that  the plaintiff relying 
upon said representation, bought from the defendants the said 148,227 
pounds nhich they had fraudulently represented to i t  to be dyed cotton 
a t  the price of .3563 per pound, and paid the defendants for the same 
the sum of $52,513.28 ; and that  100 bales of said merchandise purchased 
from the defendants was not dyed cotton but was of a quality greatly 
inferior, which was known as dyed waste or 'frog hair,' as the defendants 
then well knew, to the plaintiff's damage in the sum of approximately 
$7600"; and "that said defendants further falsely and fraudulently 
represented to plaintiff and to TV. F. JlcCanless, officer of plaintiff, that  
certain colored yarn ill the inventory of merchandise (dyed cotton) 
bought by plaintiff from defendants was sold to Sure-Fit Products Com- 
pany a t  84c per pound, when in truth and in fact i t  was not sold and 

sustained a loss of $2720.00." Thereupon plaintiff prayed 
judgment against the defendants, and each of them, in the sum of 
$10,665.00, together with interest and costs, etc. 

The defendant Davidson Xills Corporation, appearing specially for 
the purpoqe, and in apt time, filed its verified petition, with bond for 

.remoral of the cauqe to the District Court of the United States for the 
Middle District of North Carolina for trial upon the ground of an 
a l l~ged  fraudulent joinder.-alleging, among other things, the following : 

"7. That  the plaintiff has wrongfully and fraudulently joined as a co- 
defendant with your petitioner, C. W. Byrd, who is immaterial, unneces- 
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sary and an improper party to this controversy . . . one wholly be- 
tween . . . the plaintiff, a citizen and resident of the State of North 
Carolina . . . and the petitioner, a citizen and resident of the State of 
Delaware and a non-resident of the State of North Carolina; 

"8. That C. W. Byrd . . . had nothing to do with the sale of the 
cotton mill and other assets connected therewith sold by this petitioner to 
the plaintiff and its predecessors in interest; that the said C. W. Byrd 
never owned, and does not now own, any stock of this petitioner; that he 
had nothing to do with the planning the sale by this petitioner of its 
cotton mill and other assets and did not know that any sale was contem- 
plated until he was advised by Henry Rose, the chairman of the board of 
directors of this petitioner, that a sale had been made; that as a matter 
of fact, the sale by this petitioner was carried out pursuant to an agree- 
ment entered into on January 31, 1947, between this petitioner and W. F. 
McCanless, the president of the plaintiff in this ration; that said sales 
agreement was entered into in  the city of New York when C. W. Byrd 
was not present and knew nothing of negotiations pertaining to said sale; 
that the sales agreement was signed on behalf of t h . ~  petitioner by Henry 
Rose, chairman of the board, and by W. F. McCanless; that the said 
agreement provides for the transaction to be closed and the deed to be 
delivered and any other instruments of conveyance that may be proper 
or necessary to be delivered upon payment of the purchase price in 
Charlotte, North Carolina, on March 5, 1947; that C. W. Byrd never, at  
any time, made any representation to W. F. McC!anless, or any of his 
associates, pertaining to any of the assets being s d d  by this petitioner 
and was not present when any negotiations took place; that on March 5, 
1947, pursuant to the terms of the sales agreement, dated January 31, 
1947, a meeting took place in Charlotte, North Carolina, and at  that time, 
W. F. McCanless, in writing, assigned a part of his interest in the pur- 
chase agreement to Davidson Cotton Mills Company, a North Carolina 
corporation; that the purchase price having been paid to this petitioner, 
the board of directors of this petitioner directed C. W. Byrd, in his 
capacity as president of this petitioner, to sign the deed of conveyance 
and the bill of sale; that the said C. W. Byrd had no authority to make 
any sale of any assets of this petitioner and merely acted in accordance 
with instructions and directions given him by Henry Rose, chairman of 
the board of directors of this petitioner; 

"9. That . . . any damages which the plaintiff received or incurred, 
as a result of said purchase and sale was neither the direct or proximate 
cause or result of any representations or inducements made by C. W. 
Byrd; that the rights of the real parties in interest to his controversy can 
be finally adjudicated without the presence of the defendant C. W. Byrd; 
that the joinder in the said suit of C. W. Byrd, who is a resident of the 



N. C.] S P R I N G  TERM, 1949. 291 

State of North Carolina, as a co-defendant in this action, is not in good 
faith and is fraudulently and manifestly for the purpose of attempting 
to deprive this petitioner of its right to remove this action to the United 
States District Court, and the plaintiff well knew a t  the time of the 
beginning of this suit that C. W. Byrd did not participate in, and had no 
connection with, the sale by this petitioner and that the said C. W. Byrd 
was not a stockholder but a director in this petitioner and in no way 
participated in the proceeds from said sale, and he was joined as a 
party defendant for the sole and only purpose of preventing the removal 
of this cause and not in good faith." 

The petition for removal being disapproved by Clerk of Superior 
Court, the cause came on for hearing before the Judge of Superior Court, 
to whom appeal had been duly taken. The Judge affirmed the order 
entered by the Clerk, and denied the petition. 

Defendant Davidson Mills Corporation appeals therefrom to Supreme 
Court and assigns error. 

H a y d e n  Clement  and Wal ter  If. Woodson  for plaintiff ,  appellee. 
T i l l e t t  & Campbell for n a v i d s o n  Mil ls  Corporation, defendant ,  appel- 

lant.  

WINBORNE, J. The rule by which petitions to remove an action from 
the State court to the District Court of the United States for trial on the 
ground of an alleged fraudulent joinder of a resident defendant is aptly 
stated in the case of Crisp v. Fibre Co., 193 N.C. 77, 136 S.E. 238. It 
is there held "that when the motion to remove is made on the ground of 
an alleged fraudulent joinder, the petitioner is entitled to have the State 
Court decide the question on the face of the record, taking, for this pur- 
pose, the allegations of the petition to be true. To warrant a removal in 
such case, however, the facts alleged in the petition must lead unerringly 
to the conclusion, or rightly engender and compel the conclusion, as a 
matter of law, aside from the deductions of the pleader, that the joinder 
is a fraudulent one in law and made without right," citing Fore v. T a n -  
n ing  Co., 175 N.C. 583,  96 S.E. 48. 

I n  this connection, in treating the subject in the Crisp  case, i t  is also 
declared that "if the plaintiff has a right to sue one or more resident 
defendants jointly with the non-resident defendant, and, even though such 
resident defendant be joined solely for the purpose of defeating a removal, 
still such joinder cannot be said to be fraudulent, for the law will not give 
an absolute right and then declare its use or exercise a fraud. When the 
liability of the defendants is joint, as well as several, the plaintiff may, a t  
his election, sue both, and no motive can make his choice a fraud," citing 
R. R. v. Sheegog, 215 U.S. 308. See also Chesapeake & Ohio R. CO. V .  
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Dixon, 179 U.S. 131, 45 L. Ed., 121, 21 S. Ct. 67, and Annotation 98 
A.L.R. 1057. 

I n  the light of these principles, does i t  appear on the face of the record 
in the case in hand, taking, for this purpose, the allegations of the 
petition to be true, that  the facts so alleged "lead unerringly to the 
conclusion, or rightly engender and compel the conclusion, as a mat- 
ter of law, aside from the deductions of the pleader," that  the joinder 
of C. W. Byrd, a resident of this State, as a defendant, is a fraudulent 
one in law and made without r ight?  The effect of the ruling of the court 
below is that  such joinder was not fraudulent in law and was not made 
without right. With this ruling we are in agreement. I t  appears upon 
the face of the record that  plaintiff's alleged cause of action arose out of 
a transaction between i t  and petitioner corporation by which petitioner 
sold to plaintiff certain personal property specifically described in an 
exhibit to a certain bill of sale, dated 5 March, 1947, executed in the name 
(of petitioner corporation by C. W. Byrd, president, attested by its secre- 
ta ry  and under its corporate seal; and that  plaintiff alleges that  on 
5 March, 1947, defendants, C.W. Byrd and two others, in order to induce 
i t  to purchase the bill of goods set out in the said exhibit, made false and 
fraudulent representations in respect to certain items of the personal 
property, upon which representations it relied to its damage. This states 
a cause of action in tort against C. W. Byrd, as well as against the corpo- 
rate defendant. See Minnis v. Sharpe, 198 N.C. 3fi4, 151 S.E. 735. 

I n  the Minnis case, quoting from Fletcher, Cyc. Corp., this Court 
declared that  "it is thoroughly well settled that  a man is personally liable 
for all torts committed by him, consisting in misfeasance, as fraud, con- 
version, acts done negligently, etc., notwithstanding he may have acted 
as the agent or under directions of another"; that  "this is true to the full 
extent as to torts committed by officers or agents of a corporation in the 
management of its affairs"; that  '(the fact that  the circumstances are 
such as to render the corporation liable is altogether immaterial"; that  
"the person injured may hold either liable, and generally he may hold 
both as joint tort-feasors"; that  "corporate officers are liable for their 
torts, although committed when acting officially"; and that  the officers 
"are liable for their torts regardless of whether the corporation is liable." 
13ut that  in order to make an officer liable for the wrong of the corpora- 
tion, he must be a participant in the wrongful act. 

Moreover, taking the facts alleged in the ~ e t i t i o n  to be true, that  is, 
that  all the negotiations leading up to the sales agreement of 31 January,  
1947, were conducted by someone other than C. W. Bryd, and that he knew 
nothing of the proposed sale until the board of directors of the petitioner 
corporation directed him, in his capacity as its president, to sign the bill 
of sale, i t  apears from the petition that  Byrd was both a director and 
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the president of petitioner corporation, and that  a t  the closing of the 
transaction he, as such president, signed the bill of sale i n  which there 
appeared the specific item of personal property as to which plaintiff 
alleges there was a false and fraudulent representation. Thus i t  appears 
that  he as president actually participated in  the closing of the trans- 
action. And, since i t  is the law in this State that  ordinarily the presi- 
dent of a corporation is ex vi termini its head and general agent, Phillips 
v. Land Co., 176 N.C. 514, 97 S.E. 417; Banking d Trust  Co. v. Transit 
Lines, 198 N.C. 675, 153 S.E. 158;  Warren v. Bottling Co., 204 N.C. 288, 
168 S.E. 226, i t  would seem to follow that  a t  the time Byrd signed the 
bill of sale he must have had knowledge of what the merchandise inven- 
tories of the petitioner corporation consisted a t  the close of business five 
days prior thereto. 

Indeed, for the establishment of actionable fraud it is not always 
required that  a false representation should be knowingly made. I t  is 
recognized in this State that, under certain conditions and circumstances, 
if a party to a bargain avers the existence of a material fact recklessly, 
or affirms its existence positively, when he is consciously ignorant whether 
i t  be true or false, he may be held responsible for a falsehood; and this 
doctrine is especially applicable when the parties t o  a bargain are not 
upon equal terms with reference to the representation, the one, for 
instance, being under a duty to investigate, and in a position to know 
the truth, and the other relying and having reasonable ground to rely 
upon the statements as imparting verity. Whitehurst v. Ins. CO., 149 
N.C. 273, 62 S.E. 1067, and authorities there cited. See also Unitype Co. 
v. Ashcraft, 155 N.C. 63, 71 S.E. 61; Roherfson I?.  Halton, 156 N.C. 215, 
72 S.E. 316; Ward v. 11eah,222 2 . C .  470, 24 S.E. 2d 5. 

For  reasons here stated, the record in the case in hand fails to disclose 
a right of removal. Hence the judgment below is 

Affirmed. 

STATE v. PAUL FLYXN, EKKEST ASHLEY, DELMAR LEE (DUNK) 
VESTAL, AND MRS. MAUDE LAPXION. 

(Filed 20 April, 1949.) 

1. Criminal Law § 52a (3) : Larceny 7- 
Evidence that all of the defendants were riding in the car with their 

rictim when he discovered his money was gone, and direct and circum- 
stantial evidence tending to show that defendants robbed him pursuant to 
a plan and conspiracy and thereafter divided the loot between them and 
sought by devices and maneuvers to baffle pursuit, two of them fleeing 
across several states, is held sufficient as to each defendant to be submitted 
to the jury upon the charges of larceny and receiving. 
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2. Criminal Law 88 34a, 4%- 

Incriminating statements voluntarily made by one of defendants to an 
officer are competent as against him, and the fa'ct that such statements 
contained references to conversations, declarations, acts and incidents said 
and performed by his codefendants will not render the testimony incompe- 
tent upon objection of each of the other defendants when in each instance 
objection was made the court instructed the jury that the testimony was 
competent solely against the defendant who made the statements and was 
not to be considered against the other defendants. 

3. Criminal Law g 78e (2)- 

Ordinarily misstatements of the contentions or the evidence must be 
brought to the trial court's attention in time to afford opportunity for 
correction in order for an exception thereto to be reviewed. 

4. Larceny 8 8- 
A charge correctly deflning larceny will not be held for error for failing 

to refer to larceny from the person even though the State's evidence tends 
to show this offense, since larceny from the perso:n is but an aggravation 
of the offense. 

5. CrMnal Law 8 6%- 
Where the State relies upon direct and circumstantial evidence for con- 

viction, a charge that the burden is on the State to prove defendants' guilt 
beyond a reasonable doubt is sufficient in the absence of a request for 
special instructions as to the nature of circumstantial evidence. 

DEFENDANTS' Pau l  Flynn,  Ernest Sshley and Mrs. Maude Laymon 
appeal from Clement, J., September Term, 1948, YADKIN Superior Court. 

The defendants were tried on a bill of indictment charging them in 
two counts with ( a )  larceny of $500 from the person of one Dale Winters, 
and ( b )  receiving the money knowing i t  to have been feloniously stolen. 

On the trial the State's evidence was substantially as follows: 
Dale Winters testified that  he saw Pau l  Flynn ,md Ernest Ashley a t  

the "Nite Spot," in Jonesville early Sunday morning, about the 16th of 
May. They came in an  automobile; and a t  Winters' request the three 
of them went i n  the automobile to get some liquor. I t  was a t  Li t t  Vestal's 
house, and there he met "Dunk" Vestal. H e  gave him two dollars out of 
his pocketbook, which contained besides this five one-hundred-dollar bills, 
and put  the pocketbook back in his hip pocket, and Vestal went and got 
the liquor. The  woman, Maude Laymon, was there. She  and Ashley went 
down the path toward the spring. Dunk Vestal and Flynn came back 
with the whiskey, and Dunk began to shoot toward the spring and the 
woman came back, and Dunk gave her a "sort of' whipping." Pre t ty  
soon Ernest came up. They all then went to varioiis places and got and 
consumed quantities of liquor. All of them riding in the same car, they 
went u p  above Elkin, where there was plenty of liquor-Dunk and Ernest 
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and Maude Laymon on the front seat, Paul  Flynn and Winters on the 
rear seat. Witness stated he had loaned Ernest Ashley a dollar on the 
night before. 

Going back from Elkin to Jonesville, somewhere above Elkin, Ernest 
Ashley and Dunk Vestal transferred the Layrnon woman from the front 
seat to the back, so placed that Winters was between the two, Paul Flynn 
on one side and Maude Laymon on the other. After they had gone some 
distance beyond the bridge and into Jonesville, Winters missed his pocket- 
book. R e  looked about for it, thinking possibly i t  had slipped out of his 
pocket. I t  was lying on the seat beside him. All the money was gone 
except two dollars. Said the witness : "I told them I wanted my money- 
said it to the whole crew." The witness picked up a wrench and told 
them to stop. As soon as he got out of the car they drove off, Dunk 
Vestal driving. Winters then went to the Jonesville police, and reported 
his loss. When the sheriff came, they went in search of the defendants 
but did not then find them. 

Sheriff Moxley substantially corroborated Winters' testimony in so far 
as the transaction had been recently communicated to him. He  further 
testified that he made a search for the defendants that night but was - 
unable to find them. Ashley and Flynn were arrested next day. Dunk 
Vestal and Maude Laymon, after a few weeks, were apprehended in 
Cedartown, Georgia, sometime in July. 

Sheriff Moxley was then permitted, over numerous objections by each 
of the defendants, to testify as to statements made by the defendant 
Vestal after his apprehension and during his incarceration, which the 
witness said were voluntarily made, and after warning that they would 
be used against him. On each objection the jury was instructed the 
declarations were admitted against Vestal alone and were not to be con- 
sidered against the other defendants. (The objections were of a class,- 
made on the ground that they were res inter alia acta, or second-hand 
testimony of the conversation of the declarant. Distinction will be made 
where important.) 

Vestal's statement as testified to by Sheriff Moxley mas substantially 
as follows : 

Maude Laymon came with Vestal from Winston-Salem to Elkin, and 
they went over together to the Nite Spot where they met Ashley. After 
drinking together, Ashley carried Vestal and the Laymon woman to 
Litt Vestal's place, left them, and promised to come back for them the 
next morning. Ashley came the next morning, which was Sunday, with 
some other parties. At that time Ashley told Vestal that "Dale Winters 
had some money on him and he was going to get it." Litt Vestal return- 
ing to his place meantime, asked them to leave, which they did, Ashley, 
Vestal, Laymon and the others in the same car, and went to Jonesville, 
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to the Nite Spot, where they came up with Winters. Something was 
said about liquor. Dale got in the car with them and they all went back 
to Litt Vestal's place, where Winters gave Vestal money to buy liquor 
with-$5.00. They rode around a bit and Winters missed his money 
and accused them of getting it. Vestal told him "they would go back out 
there," but Winters wanted to get out, and th13 car was stopped and 
Winters was let out, and they went on. 

They went to Winston. Ashley said they would be looking for his car, 
so they parked at a service station, got a taxi and went to Kernersville, to 
Maude Layrnon's mother's. 

When they got down there Ernest Ashley had $300-three one-hundred- 
dollar bills. Ashley sent the taxi driver back to Kernersville to get 
change for $100. When the taxi driver got back, Ashley gave him $100, 
gave Paul Flynn $50, and kept the rest. The one-hundred-dollar bill 
Ashley gave the cab driver to carry to Kernersville and get changed. 

Vestal and Maude Laymon spent the night near Kernersville, and next 
day Vestal called a cab and he and Maude Laymon went to Martinsville, 
Virginia, then by train to West Virginia, and, after a short stay there, 
went to Cedartown, Georgia, where he sawed himself out of jail. I n  
about 30 days he was arrested in Winston-Salem. 

Ralph Stockton, a policeman of Kernersville, testified that on the night 
of May 15 a taxicab drove up with Bill Dean, the cab driver, Ernest 
Ashley and Paul Flynn in it, and he was asked if he could change a one- 
hundred-dollar bill. Witness told them he did not have that much 
change on him, but would go home and get it. When they got to the 
house, Ernest Ashley pulled a one-hundred-dollar bill out of his pocket- 
book, kept it hidden from witness, but took out the bill and slipped it to 
Dean, who gave it to the witness, who gave him three twenty-dollar bills 
and four ten-dollar bills in exchange. 

Billy Dean testified that the night of the 16th of May the defendants, 
Dunk Vestal, Ernest Ashley, and Paul Flynn and Maude Laymon came 
to his taxicab stand in a Bluebird taxi, pulled up and told him to follow 
them out to Beesome's farm. When witness got ;here, Dunk Vestal told 
him to "wait around." Witness stayed about twenty minutes. Dunk 
Vestal asked him to go up town and get a one-hundred-dollar bill changed 
so that he could "pay off the boys." When the Bluebird cab got to 
Beesome's they paid the cabby off and he left. Witness stayed about 
twenty minutes. At Dunk Vestal's request he csrried Paul Flynn back 
to Kernersville, and got his "boss," Mr. Morgan, to change a one-hundred- 
dollar bill. Witness then took Flynn and Vestal back to Beesome's. 
Maude Laymon, Ernest Ashley, Paul Flynn and Vestal were there,- 
went back in  the house where they had liquor; and after awhile they 
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came out. After Vestal paid him off, he carried Ashley and Flynn back 
to Kernersville, where they saw Stockton. 

Jus t  before getting to Kernersville, Ashley said to  the witness: "I 
want you to get a one-hundred-dollar bill changed so when we get to 
wherever we are going I will have money enough to pay you." Pr ior  to 
this witness had got Mr. Morgan to change a one-hundred-dollar bill. 
Witness was now given a one-hundred-dollar bill by Ashley, and turned it 
over to Stockton, who went to the house and got change for it. 

Witness carried the defendants Ashley and Flynn to Winston. From 
the point where they had left their car, witness directed them to the public 
highway, and left them. They paid him $10.25 for the trip. 

On the following day, or day after, on a call, he picked up Vestal and 
Laymon and carried them to Martinsville, Virginia. 

The State rested. The  defendants offered no evidence. At  the close 
of the evidence the defendants, each separately, demurred thereto, and 
moved for judgment as of nonsuit. This was overruled as to each defend- 
ant .  Defendants excepted. 

(Exceptions to the instructions to the jury will be noted in the opinion 
where necessary for discussion.) 

The case was submitted to the jury, who returned a verdict of guilty, 
as to each defendant, on both counts. The defendants separately moved 
t o  set aside the verdict for errors committed on the trial, and the motions 
were declined. Defendants excepted. T o  the ensuing judgment on the 
verdict the defendants objected, excepted and appealed. 

Attorney-General i2lcMullan and Assistant Attorney-General Moody 
for the State. 

W .  Scott Buck and Philip E. Lucas for defendant appellant Maude 
Laymon. 

Allen Henderson for defendant appellants Paul Flynn and Ernest 
Ashley. 

SEAWELL, J. The evidence was legally sufficient to support conviction 
as to all the defendants, and the demurrers to the evidence were properly 
overruled. I f  any doubt existed as to the sufficiency of the evidence 
against Maude Laymon, i t  must be dispelled when we look a t  the whole 
series of transactions she was sharing with her codefendants as raising 
an  inference of a conspiracy to commit the crime alleged, and to cover it 
up  by devices and maneuvers that  would baffle pursuit. During the ride 
near Jonesville, and just before Winters missed his pocketbook and found 
the money gone, this woman was transferred from the front  seat to the 
back so that  Winters was between her and Flynn. She was closely asso- 
ciated with the defendants a t  almost every critical par t  of the story;  
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with them when the evidence points to a division of the spoils, and finally, 
after crossing several states, was found with the defendant Vestal in 
Cedartown, Georgia. The defense suggests that she was an abandoned 
woman, following the fortunes of Vestal through other motives; this does 
not remove the inferences of her participation in the crime. 

The more serious challenge to the trial refers us to the admission in 
evidence of Sheriff Moxley's testimony in which he related the voluntary 
statements made to him by Dunk Vestal, while in jail. We examine 
the question of its competency, keeping in mind the limitations and 
cautions imposed by the j u d g e t h a t  i t  should be taken only against 
Vestal and not against any of his codefendants. The connected and 
revealing story of Vestal contained at  points references to conversations, 
declarations, acts and incidents said and performed by his codefendants 
pending the transactions which the State contends led to the parting of 
Winters and his money, which if directly in evidence would be legally 
unobjectionable, however damaging against the actors or declarants to 
whom they refer. At the same time they all unquestionably are compe- 
tent evidence against Vestal, bearing not only on his guilty knowledge, 
but his actual participation in the crime charged. The trial judge, as we 
have indicated, upon every objection, meticulourrly instructed the jury 
that the evidence must be taken against Vestal alone and not against any 
of the other defendants. 

The involvement and unraveling of closely Imitted transactions in 
which a number of persons have played a part often presents perplexing 
questions of competency in this respect. A major operation in dissection 
of the evidence by rule cannot be undertaken by the court without destroy- 
ing the subject or leading to confusion. Ordinarily the only device is that 
used by the judge in the instant case; cautioning the jury as to its appli- 
cation, under an instruction formulated as we find i t  here. I ts  use has 
not been seriously questioned. As a matter of necessity arising out of 
what appears to have been the close co-operation of the participants and 
conspiratorial character of the evidence leading $0 the crime, the neces- 
sity of its application occurred rather more frequently than defendants 
desired. 

Numerous exceptions have been taken to the charge of the court, 
largely in preservation of objections to the admission of evidence as we 
have outlined it. Space forbids discussing the exceptions by number; 
but we do not find that those related to this subject disclose reversible 
error. 

We do not find the exceptions to the charge based on inaccuracies in 
the statement of contentions or the statements of evidence of such a 
character that would take the case out of the rule that such matters 
might be called to the attention of the court at the time, so that the error 
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or mistake made may be then corrected. I n  re Will of .West, 227 N.C. 
204, 41  S.E. 2d 838. 

The defendants object that  the court failed to define the crime charged 
because i t  did not refer to larceny from the person. Since the fact that  
larceny was from the person is but an  aggravation of the offense, and it 
is not necessary to  charge i t  in order to prove it, and since the court cor- 
rectly defined the crime of larceny as is usually done, the objection seems 
to be without merit. S. v. Bynum, 117 N.C. 749, 23 S.E. 218. 

The evidence in this case was mixed, the direct evidence of observers 
of the facts related, and circumstantial evidence arising out of the whole 
complex of facts presented. While the court may, with propriety, and 
frequently does, pay special attention to  the nature of circumstantial 
evidence, i t  has never suggested that  circumstantial evidence is any dif- 
ferent from so-called direct evidence with regard to the degree of convic- 
tion necessary to establish guilt. Nor  is i t  required, except upon request, 
to elaborate on the peculiar nature of that  evidence. 

I n  the case a t  bar the judge instructed the jury in formula approved 
by this Court that  they should be convinced beyond a reasonable doubt 
as to the guilt of any defendant before finding him guilty. S. v. Brackett, 
218 N.C. 369, 11 S.E. 2d 146;  S. v. Schoolfield, 184 N.C. 721, 114 S.E. 
466; S. v. Pierce, 192 N.C. 766, 770, 136 S.E. 121; S. v. Wiseman, 178 
N.C. 784,794,101 S.E. 629. 

The appeal of Delmar Lee (Dunk)  Vestal not having been perfected, 
is  not before us and is not considered. 

I t  has been impossible to treat all the exceptions of the defendants 
individually without writing a book,-they have been too numerous. I n  
the classifications we have given them may be found the more serious 
contentions of the appellants. Many of the undiscussed exceptions pre- 
sent nothing novel or  meirtorious and we have been constrained to reject 
them, although they have been considered. I n  those discussed, we find 
no reversible error. 

N o  error. 

STATE v. CLELLAN WARREN. 

(Filed 20 April, 1949.) 
Automobiles § 34b. 

Power to suspend or revoke an automobile driver's license is vested 
exclusively in the State Department of Motor Vehicles, subject to the right 
to review by the Superior Court, G.S. 20, Art. 2, and a provision in a 
judgment in a prosecution for violation of a statutory provision regulating 
the operation of motor vehicles, that defendant's license be surrendered 
and that defendant not operate a motor vehicle on the public highways 
for a stipulated period, is void and will be stricken on appeal. 
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APPEAL by defendant, Clellan Warren, from Harris, J., and a jury at  
the December Term, 1948, of the Superior Court of WAKE County. 

The jury found upon an appropriate warrant rmd conflicting evidence 
that the defendant was guilty of the misdemeanor of driving a motor 
vehicle on a public highway at a speed in excess of that prescribed by 
subsection (b)2 of G.S. 20-141 as rewritten by sec1;ion 17 of Chapter 1067 
of the 1947 Session Laws. Judgment was thereupon pronounced against 
him as follows : 

(1)  That the defendant "be confined in the common jail of Wake 
County for a term of six months and assigned tcl work the public roads 
under the order and direction of the State Highway and Public Works 
Commission, said sentence suspended for two years upon condition 
that defendant pay the costs and remain law-abiding and of good be- 
havior" ; and (2) that the defendant surrender hj.s driver's license to the 
Clerk of the Superior Court not later than 20 December, 1948, and not 
operate a motor vehicle on the public highways for a period of six months. 

The defendant excepted to the judgment and appealed, assigning as 
error the provision of the judgment requiring him to surrender his license 
to drive motor vehicles and prohibiting him from operating such vehicles 
for the period specified. 

Attorney-General McMullan and llssisfant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

William T .  Hatch and Ray  R. Brady for the defendant, appellant. 

ERVIN, J. Under the Uniform Drivers' License Act, the power to 
suspend or revoke an automobile driver's license is vested exclusively in 
the State Department of Motor Vehicles, subject to the right of review 
by the Superior Court. G.S. 20-Art. 2. Consequently, the provision of 
the judgment of the trial court requiring the defendant to surrender his 
license to drive motor vehicles and prohibiting him from operating such 
vehicles for a period of six months is void, and is hereby stricken out. 
8. v. Cooper, 224 N.C. 100, 29 S.E. 2d 18;  8. ,v. McDaniels, 219 N.C. 
763, 14 S.E. 2d 793. 

Error. 

STATE V. RAIiPH SILVERS. 

(Filed 20 April, 1949.) 
1. Criminal Law 8 76c- 

Certiorari will lie to the Supreme Court to determine the legality of 
defendant's imprisonment upon his contention that his sentence is in excess 
of that authorized by law for the olfense of which he stands convicted. 
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2. Assault fj 8d- 

Assault with a deadly weapon with intent to kill is a misdemeanor. 

3. Criminal Law 9 60b- 
A sentence directing that defendant be confined in the State's Prison 

for a term of ten years a t  hard labor is in excess of that permitted upon 
conviction of a misdemeanor, and in this case certiorari is granted and the 
cause remanded to the Superior Court for further proceedings in con- 
formity with law. 

THIS cause was heard before Noore, J., at  the August Term, 1948, of 
YANCEY. 

Petition for a writ of certiorari filed in the Supreme Court and granted 
1 March, 1949. 

At  the August Term, 1948, of the Superior Court of Yancey County, 
there were four criminal cases pending against the petitioner arising out 
of a single occurrence, and in each case the Bill of Indictment charged an 
assault with a deadly weapon with intent to kill, inflicting serious injury 
not resulting in death. 

The defendant says in his petition for writ of certiorari that  a t  the 
time he was called upon to plead to these indictments, he was in the 
custody of the Sheriff of Yancey County, having been arrested imme- 
diately prior thereto and held in jai l ;  that  he was not financially able 
to employ counsel and was not represented by counsel in the court below. 

I t  is alleged in the petition that  when the cases were called for trial 
they were consolidated, and the record shows the defendant entered the 
following plea : "Guilty of assault with intent to kill" ; that  the court 
thereupon consolidated the four cases for the purpose of judgment, and 
imposed a sentence directing that the "defendant be confined in Central 
Prison at Raleigh for a term of 10 years to do hard labor." I t  further 
appears the defendant was taken to Central Prison in Raleigh the day 
following the pronouncement of the judgment, and was thereafter trans- 
ferred to Prison Camp No. 908 in McDowell County, where he is now 
imprisoned. 

The defendant further alleges that  he has been advised that  the sentence 
imposed is in excess of that  authorized by law, in that  he did not plead 
guilty to a felony but only to a misdemeanor. 

Wherefore he prays that  the writ of certiorari be granted to the end 
that  the legality of his imprisonment may be determined. 

The Attorney-General concedes error. 

Aftorney-General McMullan and ilssistant Attorney-General Bruton 
for the Btate. 

W .  E. dnglin for defendant. 
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DENNY, J. We held in  S. v. Gregory, 223 N.C1. 415, 27 S.E. 2d 140, 
tha t  an  assault with intent to kill is a misdemeanor. Therefore, upon the 
authority of that  decision, and S. v. G r e e n ,  85 N.O. 600, and 8. v. L a w -  
r e n c e ,  81 N.C. 522, the judgment entered below is reversed and the cause 
is remanded to the Superior Court of Yancey Ccunty for proper judg- 
ment on the plea entered. 

The  prison authorities are directed to deliver the defendant into the 
custody of the Sheriff of Yancey County, to  the end that  the defendant 
may  be given an  opportunity to post bond pending the entry of a proper 
judgment on his plea. 

Let this opinion be certified immtadiately to the Superior Court of 
Yancey County, in order tha t  further proceedings may be had in accord- 
ance therewith and in  conformity with the law in such cases. 

E r ro r  and remanded. 

STATE v. VANCE MEDLIN. 

(Filed 20 April, 1949.) 

Criminal Law 8 52 (8) : Intoxicating Liquor § Od- 
Circumstantial evidence disclosing that tools and materials appropriate 

for the construction of a still were found in d.efendant's barn, that a 
beaten path led from his house to the edge of the woods where a newly 
constructed still, with like material, was found, and that fermenting mash 
was found about 300 yards from his house, with vehicle tracks leading 
therefrom to the still, is held sufficient to be submitted to the jury upon a 
charge of unlawful possession of material and equipment for the manu- 
facture of whiskey. 

DEFENDANT'S appeal from H a r r i s ,  tT., December' Criminal Term, 1948, 
W A K E  Superior Court. 

The  defendant was tried in the recorder's court of Wake County on a 
warrant  charging him with unlawful possession of material and equip- 
ment for the manufacture of whiskey and, upon (conviction, appealed to 
the Superior Court where the case was heard dc novo. H e  was again 
found guilty and from the judgment on the verdict appeals to this Court. 

Only one exception is presented on the appeal: Whether the evidence 
was legally sufficient to go to the jury over defendant's demurrer and 
motion for judgment as of nonsuit. 

The evidence, which upon demurrer must be taken to be true, tends to  
show as follows : 

The officers engaged in a search of defendant's premises found in his 
barn, or stable, the following: A pair of tin snips, a soldering iron, a 
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blow torch used to heat the soldering iron, wire solder and. gasoline. 
There were bits of copper adhering to the blade and screw par t  of the 
snippers. The solder was about the size of a pencil and rolled on a spool. 
Searching the barn, the officers found a beaten path which led from i t  to 
a still about 125 or 150 yards from the house in the edge of the woods. 
A witness testified that  no other path ran  from the still to Medlin's crib. 
The still was brand new, as yet unused, made of copper, the seams sol- 
dered together with new solder. At  the still were also found spools of 
solder wire bearing the same trademark and the same make as found in 
defendant's barn. 

At  another place about 250 or 300 yards from Medlin's house the 
officers found peach mash fermenting but not quite ready for distillation. 
The wagon path leading from the highway about 50 yards from Medlin's 
house reaches this spot. There were vehicle tracks leading up to the still. 
Medlin does not own a car but does own a woodsaw outfit on which stuff 
may be hauled. 

The evidence disclosed that  a number of other persons lived in the 
vicinity and owned and cultivated lands; and witnesses stated they did 
not know who owned the land on which the still was located. 

This evidence was submitted to the jury over defendant's demurrer 
and exception and resulted, as stated, in a verdict of guilty. 

The defendant made formal motion to set the verdict aside for error 
in the trial, which was declined, and as above stated, he objected to the 
ensuing judgment, excepted and appealed. 

Attorney-General McMullan and Assistant Attorney-General Moody, 
and Forrest H.  Shuford, 11, Member of Staff, for the State. 

W .  H.  Yarborough for defendant, appellant. 

SEAWELL, J. Those who engage in the unlawful act of manufacturing 
intoxicating liquors do not set up  signs with index fingers pointing to 
the location of the still, or mash, or products of distillation. Almost 
always, unless the party is found in the act, conviction depends in large 
measure on circumstantial evidence; and for that reason each case is 
sui generis. TTe need not expect to pull out of the card index cases 
exactly on all fours with that  under review. However, examination of 
the following cases which deal with comparable circumstances will, we 
think, fully sustain the conclusion reached by the court below that  the 
evidence in the instant case should go to the jury. S. v. Crouse, 182 
N.C. 835, 108 S.E. 911; S. v. Clark, 183 N.C. 733, 110 S.E. 641; 8. v. 
Meyers, 190 N.C. 239, 129 S.E. 600; S.  v. Weston, 197 N.C. 25, 147 S.E. 
618. The tools and materials found in the defendant's barn or crib, the 
snips with the adhering shreds of copper, the solder and rolls similar to 
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those found a t  the still, the freshly soldered seams of the newly made 
still found a t  the end of the path leading from the crib to the still, the 
nearby presence of the peach mash,-all these are circumstances, some 
of them novel, which in  their combination generate inferences of the 
defendant's guilt,-strong or weak i t  is not our province to say,-which 
were properly left to the jury. 8. 1) .  Massengili!, 228 N.C. 612; S .  v. 
Davenport, 227 N.C. 475, 42 S.E. 2d 686; S.  v. Gentry, 228 N.C. 643, 
648. 

We find no error in the trial. 
N o  error. 

CLARA C. STALLINGS r. OCCIDENTAL LIFE IIQSURAXCE COMPANY. 

(Filed 20 April, 1949.) 
Appeal and Error 8 Sla- 

On former appeal by defendant from a directed ~ e r d i c t  in plaintiff's favor 
in her action on a policy of life insurance, it was held that the conflicting 
evidence as to conditional delivery of the policy or an absolute delivery upon 
acceptance of applicant's promise to pay the balance of the first premium, 
should have been submitted to the jury, and that the directed verdict in 
plaintiff's favor was error. H e l d :  The decision on the former appeal is 
the law of the case, and upon the subsequent trial upon substantially 
identical evidence it was error for the trial collrt to grant defendant's 
motion to nonsuit. 

BARXEIILL and WINRORNE, JJ., took no part in the consideration or decision 
of this case. 

APPEAL by plaintiff from Stevens, J . ,  Janua ry  Term, 1949, of FRANC- 
LIN. Reversed. 

This was an  action to recover on a life insurance policy issued by the 
defendant on the life of Horace Rubbin Stallinge. 

The issuance of the policy and its delivery 27 June,  1947, and the 
death of the insured 23 September, 1947, were admitted, but defendant 
denied liability on the ground that  the policy had been conditionally 
delivered, and that  payment in full of the first premium had not been 
made a t  the time of the death of the insured. Plaintiff's evidence tended 
to show unconditional delivery of the policy and of the countersigned 
official receipt for first premium, upon payment of $5 and the acceptance 
by def~ndant ' s  agent of the insured's promise to pay the balance as soon 
as his government check (which had been approved) was received. This 
check was not received until shortly after the death of insured. There 
was evidence of the contract and method of accounting between defend- 
ant  and its agent, and of a letter to the agent from the defendant, written 
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after the death of insured, in which inquiry was made "whether you 
made any arrangement with him (insured) to complete the payment a t  
some later date." 

At  the conclusion of all the evidence, defendant's renewed motion for 
judgment of nonsuit was allowed and plaintiff appealed. 

E. C.  Bulluck for plaintiff, appellant. 
Smith, Leach & Anderson f o r  defendant appellee. 

DEVIN, J. This case was here a t  Fal l  Term, 1948, and .is reported in 
229 X.C. 529, 50 S.E. 2d 292, where the facts material to the decision 
are stated. The appeal i n  that  case was by the defendant from a judg- 
ment in favor of the plaintiff, the defendant assigning as error that  the 
trial court overruled its motion for nonsuit and directed a verdict for the 
plaintiff. We found error and awarded a new trial. I n  writing the 
opinion Chief Justice S f a c y  stated the Court's decision on the facts then 
appearing as follows : '(The case turns on whether there was a conditional 
delivery of the policy for purposes of inspection, as contended by the 
defendant's agent, or an absolute delivery upon acceptance of the appli- 
cant's promise to pay balance of first premium out of the first govern- 
ment check thereafter received by him. Y e n d e r  v. Ins .  Co., 163 N.C. 98, 
79 S.E. 293; M u r p h y  2). Ins. Co., 167 N.C. 334, 83 S.E. 461; ITnderu,ood 
T. Ins.  Po., 185  N.C. 538, 117 S.E. 790. As the evidence is conflicting 
on this central issue i t  should have been submitted to the jury for 
determination." 

On the second trial below, had pursuant to this opinion, the presiding 
judge allowed defendant's motion for judgment of nonsuit and dismissed 
the action. 

From an examination of the record we observe that  substantially the 
same evidence was again offered on the determinative issue as that  which 
had been presented on the first trial. Hence we are of opinion that  the 
eridence should have been submitted to the jury under appropriate 
instructions as decided on the former appeal which constituted the law 
of the case on those facts. P i n n i x  E. G r i f i n ,  221 X.C. 348, 20 S.E. 2d 
366; Cheshire 7,. First  P r ~ s b y f e r i a n  Church,  222 N.C. 280. 22 S.E. 2d 
566. True, the former appeal involred exception to a directed rerdict in 
favor of plaintiff, while the present appeal is from judgment of nonsuit, 
but, on substantially the same evidence as that  now presented. we held 
the  conflicting t e~ t imony  necessitated trial by jury. 

The judgment of nonsuit is 
Reversed. 

BARKHILL and WINBORSE, JJ., took no part  in the consideration or 
decision of this case. 
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W. F. STOKES AND J. B. CONGLETON, JR., TRADING a s  STOKES & CONGLE- 
TON, v. D. ARCHIE EDWARDS, DON CASEY A N D  THOMAS E. CASEY, 
TRADING a s  EDWARDS, CASEY & SONS ; J. H. JAMES AND J. H. JAMES, 
JR. ;  AND W. ROBERT JOHNSON AND J. F. [IHERMAN, TRADING AS 

JOHNSON-SHERMAN COMPANY. 

(Filed 20 April, 1949.) 
1. Sales 9 16- 

Where a buyer purchases goods for a particular purpose, known to the 
seller, in reliance upon the skill, judgment, or experience of the seller in 
regard to the suitability of the goods, the sellel-, regardless of whether 
he is the manufacturer of the goods or not, impliedly warrants that  the 
goods are  reasonably fit for the contemplated purpose, and this rule applies 
even though the purchaser purchases for resale to others for the contem- 
plated use. 

2. M a 1  § % 

Upon motion to nonsuit, the evidence favorable to plaintiffs is taken as  
true. G.S. 1-183. 

3. Sales § 27- 

Evidence of appellants' breach of implied war rmty  that  the goods were 
reasonably fit for the purpose for which sold, and breach of the  contract 
under which appellants accepted return of the merchandise and promised 
to replace the goods or give the purchasers their money back, i s  held suffi- 
cient to overrule appellants' motion to nonsuit. 

4. Sales 8 29- 
Where, after making complaint that  the goods were not fit for the pur- 

pose for which sold, the buyer returns the goods and refrains from insti- 
tuting legal proceedings in consideration of the seller's oral promise to 
replace the goods or give the buyer his money back, the oral agreement to 
make reparation is a new contract supported by sufficient consideration 
and the buyer may recover for its breach. 

Where the issues submitted present to the jury proper inquiries a s  to all  
the determinative facts in dispute, objection thmereto is untenable, espe- 
cially where appellants do not ask for or tender any specific issues. 

6. Same- 
The failure to submit an issue is not error w'hen there is no evidence 

tending to justify a n  afflrmative answer to such issue. 

7. Sales 88 27, 29: Trial 8 39--Answers t o  issut!s held not  inconsistent 
when construed i n  light of pleadings and testimony. 

Plaintiffs' allegations and evidence were to the effect that  two partner- 
ships were engaged in the nianufacture or sale of oil burning tobacco 
curers, that plaintiffs purchased a quantity of tlw burners for resale, that  
the burners were not reasonably suitable for thc! purpose for which they 
were sold, and that  upon plaintiffs' objection, one of the partners of the 
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second partnership, acting for that partnership, promised to replace the 
burners or refund plaintiffs' money in consideration of plaintiffs' sur- 
render of the defective burners and forbearance to bring legal proceedings 
for breach of the implied warranty. Held: The verdict of the jury on one 
issue that plaintiffs were not entitled to recover from the flrst partnership, 
and on the subsequent issue that plaintiffs were entitled to recover from 
the second partnership, are not conflicting when construed in the light of 
the pleadings and testimony, since it is obvious that the jury awarded 
recovery for breach of the second partnership's contract to replace the 
burners or refund the purchase price, which contract necessarily extin- 
guished the right of action to recover for the breach of implied warranty. 

APPEAL by defendants, W. Robert Johnson and J. F. Sherman, trading 
as Johnson-Sherman Company, from Parker, J., and a jury, a t  the Janu- 
a r y  Term, 1949, of the Superior Court of PITT County. 

The case made out by the plaintiffs' evidence arose in 1946 and was 
as  follows : 

The defendants, J. H. James and J. H. James, Jr . ,  partners, herein- 
after  called James and James, and the defendants, W. Robert Johnson 
and J. F. Sherman, partners trading as Johnson-Sherman Company, 
hereinafter called Johnson and Sherman, manufactured and wholesaled 
oil burners for curing tobacco under an  overall partnership agreement. 
Acting through the agency of their sales representatives, the defendants, 
D. Archie Edwards, Don Casey, and Thomas E. Casey, who did business 
under the style of Edwards, Casey and Sons, the defendants, James and 
James, and the defendants, Johnson and Sherman, sold fourteen of the 
oil burners to the plaintiffs, W. F. Stokes and J. B. Congleton, J r . ,  
partners, trading as Stokes and Congleton, retail dealers, with knowledge 
that  the plaintiffs relied upon their skill or judgment in the premises and 
intended to  resell such burners to farmers for use in tobacco barns for 
curing tobacco. The plaintiffs paid the defendants, James and James, 
and the defendants, Jchnson and Sherman, $1,650.00 for the fourteen 
oil burners, and made an  additional outlay of $140.00 in installing them 
in  the barns of the farmers to whom they were resold. When put in 
operation, the fourteen oil burners proved to  be wholly unfit for use in 
curing tobacco in that  "all the heat stayed in the burners," or the burners 
became "red hot," setting the barns on fire. Pursuant to the insistent 
demands of their customers, the plaintiffs repossessed the fourteen oil 
burners, refunded their retail sale prices to their customers, and called 
upon the defendants. Johnson and Sherman, for restitution. Soon there- 
after, to wit, on 18 October, 1946, the defendants, Johnson and Sherman, 
acting through the agency of J. I?. Sherman, entered into an  oral agree- 
ment with the plaintiffs whereby the plaintiffs surrendered the fourteen 
defective oil burners to Johnson and Sherman and refrained from bring- 
ing legal proceedings for the recovery of the loss they had suffered and 
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whereby Johnson and Sherman agreed that they "would either replace 
the burners or give plaintiffs their money back." Johnson and Sherman 
accepted the return of the burners by the plaintiffs and retained them, 
but subsequently refused to make reparation to plaintiffs in either of the 
alternative ways specified in the agreement of 18 October, 1946. 

The plaintiffs sued all of the defendants upon a complaint setting 
forth in substance the above matters and the additional averments that 
J. I?. Sherman acted for James and James as well as for Johnson and 
Sherman in making the agreement of 18 October, 1946. But no testi- 
mony was given on the trial tending to show that James and James either 
authorized or ratified the agreement in question. 

The action was dismissed as to the defendants, D. Archie Edwards, 
Don Casey, and Thomas E. Casey, upon a demurrer ore  tenus, and pro- 
ceeded to trial as between the plaintiffs and the other four defendants, 
who filed a joint answer denying all of the material allegations of the 
complaint. 

The defendants, James and James, offered no evidence at  the trial, but 
Johnson and Sherman introduced testimony which tended to show that 
they were neither the manufacturers nor the sellers of the fourten oil 
burners in controversy; that, on the contrary, they acted in the premises 
simply in the capacity of known and authorized agents for disclosed 
principals, to wit, James and James, the real manufacturers and sellers; 
that similar oil burners made and sold by James snd James had proved 
in practice to be well adapted to use for curing tobacco; and that they 
had never entered into any agreement to make any reparations to the 
plaintiffs. 

Issues were submitted to and answered by the jury as follows: 
1. Were the fourteen oil burners described in the complaint manufac- 

tured by J. H. James, J. H. James, Jr . ,  and W. Robert Johnson and 
J. F. Sherman, trading as Johnson-Sherman Company, as partners? 
Answer : Yes. 

2. I f  not, were the said fourteen oil burners described in the complaint 
manufactured solely by J. H. James and J. H. James, J r . ?  Answer : No. 

3. Did the plaintiffs purchase the fourteen oil burners described in the 
complaint from Edwards-Casey & Sons and were Edwards-Casey & Sons, 
Agent of Johnson-Sherman Company ? Answer : Yes. 

4. I f  J. H.  James and J. R. James, Jr., were the sole manufacturers 
of the fourteen oil burners described in the complaint, did Robert Johnson 
and J. F. Sherman, trading as Johnson-Sherman Company, agents of 
J. H. James and J. H.  James, Jr., sell said oil burners described in the 
complaint to the plaintiff through Edwards-Casey & Sons as sub-agents? 
Answer : No. 
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5. Were the fourteen oil burners purchased by the plaintiffs from 
Edwards-Casey & Son, as described in the complaint, defective in mate- 
rial or workmanship at  the time of their delivery to the plaintiff so that 
they were not reasonably fit for the use for which they were intended? 
Answer : Yes. 

6. Did the defendants W. Robert Johnson and J. F. Sherman, trading 
as Johnson-Sherman Company, agree with the plaintiffs to make good 
any and all damages sustained by the plaintiffs in the sale of said fourteen 
oil burners described in the complaint, and, if so, have they failed to do 
so? Answer : Yes. 

7. What damage, if any, are the plaintiffs entitled to recover from 
James H. James and James H. James, J r .  ? Answer: None. 

8. What damage, if any, are the plaintiffs entitled to recover from 
W. Robert Johnson and J. F. Sherman, trading as Johnson-Sherman 
Company? Answer : $1,790.00. 

The defendants, Johnson and Sherman, excepted to the submission of 
the first, third, fourth, fifth, sixth, and eighth issues, but did not suggest 
or tender any other issues. 

Judgment was entered on the verdict in favor of plaintiffs and against 
the defendants, "W. Robert Johnson and J. F. Sherman, T/A Johnsou- 
Sherman Company," for $1,790.00 and costs of the action, and Johnson 
and Sherman appealed, assigning the refusal of the trial judge to dis- 
miss the action upon a compulsory nonsuit and other rulings as error. 

J .  B. J a m e s  a n d  W .  W .  S p e i g h t  for plaintif fs,  appellees. 
J .  Fa i son  T h o m s o n  a n d  J .  W.  11. Rober t s  for defendants ,  W .  Rober t  

Johnson  and  J .  F.  S h e r m a n ,  trading as J o h n s o n - S h e ~ m a n  C o m p a n y ,  
appellants.  

ERVIIT, J. An understanding of the precise nature of the cause of 
action upon which the judgment has been rendered is indispensable to a 
determination of the validity of the assignments of error. 

When it is construed with a proper degree of liberality, the complaint 
states two causes of action alternative in nature, to wit:  (1) A primary 
cause of action for damages for breach of an implied warranty that the 
fourteen oil burners were reasonably fit for the particular use of curing 
tobacco; and ( 2 )  a secondary cause of action for breach of an express 
contract, i.e., the agreement of October 18, 1946, by which the appellants 
and their associates agreed to make specific reparation to the plaintiffs 
in the premises in consideration of the plaintiffs' returning the fourteen 
oil burners and forbearing to institute legal proceedings for breach of the 
implied warranty. Manifestly, the plaintiffs could not recover upon both 
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of the causes of action alleged for the reason thtit the establishment of 
the second necessarily required proof of the extinguishment of the first. 

When a buyer purchases goods for a particular purpose known to the 
seller and relies on the skill, judgment, or experience of the seller for the 
suitability of the goods for that purpose, the seller impliedly warrants 
that the goods are reasonably fit for the contemplated purpose, and is 
liable to the buyer for any damages proximately resulting to him from 
the breach of this warranty. Aldridge Motors, i'nc., v. Alexander, 217 
N.  C. 750, 9 S.E. 2d 469; Thomason v. Ballard & Ballard Co., 208 N.C. 
1, 179 S.E. 30; Swi f t  v. Aydlett,  192 N.C. 330, 135 S.E. 141; Poovey v. 
Sugar Co., 191 N.C. 722, 133 S.E. 12; Gravel Co. v. Casualty Co., 191 
N.C. 313, 131 S.E. 754; Farquhar v. Hardware Co., 174 N.C. 369, 93 
S.E. 922; Thomas v. Simpson, 80 N.C. 4. This is true even though the 
seller is not the manufacturer or producer of the goods, and even though 
the buyer is a dealer who purchases the goods for resale to others for the 
contemplated use. Aldridge Motors, Inc., 71. Ale:cander, supra; 46 Am. 
Jur., Sales, sections 346, 355, 356; 55 C. J., Sales, section 719. 

I n  passing upon the exceptions of appellants to the denials of their 
motions for a compulsory nonsuit under G.S. 1-183, we must take i t  for 
granted that the evidence favorable to the plaintiffs is true. Hughes a. 
Thayer,  229 N.C. 773, 51 S.E. 2d 488; Bundy v. Powell, 229 N.C. 707, 
51 S.E. 2d 307. When this is done, it clearly appears that prior to 
18 October, 1946, the plaintiffs acquired a merjtorious case of action 
against the appellants and their associates, James and James, for the 
breach of an implied warranty that the fourteen oil burners were reason- 
ably fit for use in curing tobacco, and that on 18 October, 1946, the plain- 
tiffs and the appellants made an oral agreement whereby the plaintiffs 
refrained from bringing suit against the appellar,ts and their associates 
for breach of this warranty and surrendered the oil burners to the appel- 
lants, who have since retained them, and whereby the appellants agreed 
that they would "replace the burners or give plaintiffs their money back." 
Since a contract is ('an agreement, upon sufficient consideration, to do or 
not to do a particular thing," the oral agreement between plaintiffs and 
appellants was in law a contract, obligating the appellants to make 
reparation to plaintiffs in one or the other of the ways specified. Belk's 
Department Store v.  Insurance Company, 208 N.C. 267, 180 S.E. 63; 
Overall Co. v.  Holmes, 186 N.C. 428, 119 S.E. 817. The forbearance of 
plaintiffs to institute legal proceedings against the appellants and their 
associates for breach of the warranty, and their surrender of the defective 
oil burners constituted a sufficient consideration For the promise of the 
appellants to recompense the plaintiffs. Myers 1). Allsbrook, 229 N.C. 
786,51 S.E. 2d 629; Chemical Co. v. McNair,  139 N.C. 326, 51 S.E. 949; 
Lowe v.  Weatherley, 20 N.C. 353; 17 C.J.S., Contracts, section 104. 
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Furthermore, the plaintiffs' evidence discloses that the appellants have 
breached the contract of 18 October, 1946, and thereby damaged the plain- 
tiffs to the extent of their monetary outlay. Thus, i t  is evident that  the 
court properly refused to nonsuit the plaintiffs. 

The exceptions to the submission of the first, third, fourth, fifth, sixth 
and eighth issues are untenable. The trial court prepared the issues with 
meticulosity to present to the jury proper inquiries as to all essential 
matters or determinative facts in  dispute. Sums  v. Cochran, 188 N.C. 
731, 125 S.E. 626; M a n n  v. Archhell, 186 N.C. 72, 118 S.E. 911. I t  is 
true that no issue was submitted to the jury as to whether the defendants, 
James and James, were bound by the contract of 18 October, 1946. This 
was proper for there was no evidence tending to justify an  affirmative 
answer to any such issue. Bank v. Furniture Co., 200 N.C. 371, 157 
S.E. 13. Moreover, the appellants did not ask for or tender any such 
issue a t  the trial. MchTeeley v. Bhoe Co., 170 N.C. 278, 87 S.E. 64; 
Curtis v. Cash, 84 N.C. 41. 

Appellants except to the verdict on the theory that  the answers of the 
jury to the seventh and eighth issues are in irreconcilable conflict. I n  
addition, they except to the judgment as legally inconsistent in that i t  
adjudges them liable to plaintiffs and exonerates their associates, James 
and James. These exceptions are based upon a misapprehension of the 
findings of the jury. When the verdict and judgment are construed in  the 
light of the pleadings and the testimony, i t  is obvious that the jury has 
found that the plaintiffs are entitled to recover of appellants for a breach 
of the contract of 18 October 1946, rather than for a breach of the original 
warranty, and that  the judgment has been rendered on the basis of that 
finding. This being true, the answers of the jury to the seventh and 
eighth issues are consistent, and the judgment is correct because the 
defendants, James and James, were not parties to the contract of 18 Octo- 
ber, 1946. Besides, i t  may be noted that  appellants seek to blow both 
hot and cold on this phase of the case. Their answer declares that James 
and James are not liable to the plaintiffs upon either of the causes of 
action alleged. 

We have carefully considered the other assignments of error, and have 
reached the conclusion that none of them will justify the award of a new 
trial. The trial and judgment in the Superior Court will be upheld. 

No error. 
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STATE v. LOCIS BASS BRASTOX. 

(Filed 20 April, 1949.) 

1. Criminal Law 9 5% (1  )- 
Upon motion to nonsuit, the evidence must be considered in the light 

most favorable to the State. 

2. Larceny 8 7:  Robbery 9 3- 

Evidence of defendant's guilt of larceny and receiring and guilt of high- 
way robbery held sufficient to overrule his motior~s to nonsuit as  to each 
charge. 

3. Larceny 9 8- 
A charge to the effect that  the taking must be with criminal purpose 

and intent a t  the time to deprive the prosecuting witness of his property 
and to appropriate i t  to the accused's own permanent use, defines the 
felonious intent constituting an element of the offense of larceny, and 
objection thereto on the ground that  i t  did not require the jury to find that  
the taking was with a felonious intent is untenable, certainly where the 
court had theretofore defmed larceny as  a feloniom or criminal taking, etc. 

4. Criminal Law 8s 53b, 81c (2)- 

A charge that reasonable doubt is a doubt based upon reason and com- 
mon sense "growing out of the evidence in the case" is erroneous, since 
reasonable doubt may arise from lack of evidence a s  well as  upon the 
evidence adduced, and such instruction must be h'eld for prejudicial error 
since it  involves the intensity of proof as  well as  the burden. 

5. Criminal Law 9 81c (5 ) -  

The jury returned a verdict of guilty in each c~f two separate prosecu- 
tions of defendant. After verdict the court consol.idated the cases for the 
purpose of judgment, and rendered a single judgment upon the verdicts. 
Held: A new trial being awarded for error in the trial of one of the indict- 
ments, the judgment must be set asicle and the cause remanded for proper 
judgment upon the verdict rendered in the other indictment. 

BPPEAL by defendant  f r o m  Hamilton, Special Judge ,  a t  August  Term,  
1948, of PITT. 

T h e  defendant  was t r ied upon  a n  indictment, No.  3393, charging h i m  
wi th  larceny and  receiving. T h e  ju ry  returned a verdict of gui l ty  as  
charged. Judgment  was not pronounced, but  the defendant  was imme- 
diately p u t  on t r i a l  upon a n  indictment, No.  34159, charging h im with 
highway robbery. T h e  j u r y  likewise returned ti verdict of gui l ty  as  
charged. 

Thereupon trle court  ordered the  two cases corsolidated f o r  the  pur-  
pose of judgment. and pronounced judgment as follows: "That  the  
defendant be confined i n  the  State's prison for  a t e rm of not less t h a n  
eight years nor  more t h a n  ten years." 
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The defendant appeals, assigning error. 

Attorney-General  M c M u l l a n  and  Assis tant  At torney-General  Rhodes  
for the S ta te .  

L e R o y  Sco t t  and  A l b i o n  D u n n  for defendant .  

DENNY, J. I n  the respective trials upon the above indictments, the 
defendant moved for judgment as of nonsuit a t  the close of the State's 
evidence and renewed his motion a t  the close of all the evidence. The 
motions were denied and the defendant duly excepted in each case and 
assigns error based thereon. 

I t  is well settled in this jurisdiction that  in passing upon a motion for 
judgment as of nonsuit in criminal prosecutions, the evidence must be 
considered in the light most favorable to the State, and when so consid- 
ered, on the record before us, we think the evidence is sufficient in each 
case to sustain the rulings of the court below. 8. 2). Gordon,  225 S . C .  757, 
36 S.E. 2d 143; 8. t l .  M c K i n n o n ,  223 N.C. 160, 25 S.E. 2d 606; S .  v. 
T o d d ,  222 N.C. 346, 23 S.E. 2d 47;  S. v. B r o w n ,  218 N.C. 415, 11 S.E. 
2d 321. 

BILL OF INDICTMENT NO. 3393. 

I n  this case the defendant excepts and assigns as error the following 
portion of his Honor's charge : "If the State in this case has satisfied you 
from the evidence beyond a reasonable doubt that  the defendant Louis 
Braxton, on the 15th day of August, with the criminal purpose and intent 
a t  the time to deprive the prosecuting witness, Howard Hazleton, of his 
pocketbook and the contents thereof, having had no right to i t  a t  the 
time, and for the purpose of appropriating i t  to his own permanent use 
and enjoyment, took the said money of the said prosecuting witness, then 
you would return a verdict of guilty." 

The defendant contends this instruction did not require the jury to 
find that the taking, if any, was with a felonious intent. We do not so 
construe it. Bu t  on the contrary, we think the instruction gave the 
essential elements of larceny which constitute a felonious intent. S .  v. 
Massengill ,  228 N.C. 612, 46 S.E. 2d 713; S. c. C a m e r o n ,  223 S . C .  449, 
27 S.E. 2d 81; 8. v. Epps, 223 N.C. 741, 28 S.E. 2d 219; S. c. JIolder,  
188 N.C. 561, 125 S.E. 113;  52 C.J.S. p. 817 et seg. Moreover, the court 
had defined larceny to be ('the felonious or criminal taking and carrying 
away of the personal property of another by force and against the will of 
the owner and taking and carrying it away with the then present intent 
on the part  of the one who takes i t  to appropriate it to his own use for all 
time and to deprive the rightful owner of its use, and when that  taking is 
from the person of one then i t  becomes larceny from the person." N o  
prejudicial error has been shown, and the exception will not be upheld. 
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We have examined the remaining assignments of error relating to the 
trial of this case, and they are without merit. 

The defendant excepts and assigns as error the :following excerpt from 
his Honor's charge : "And if the State has satisfied you from the evidence 
and beyond a reasonable doubt-and a reasonable doubt, gentlemen, is 
a doubt based upon reason and common sense and growing out of the 
evidence in the case-then you will return a verdict of guilt in this case." 

The vice complained of here is the instruction that a reasonable doubt 
"is a doubt based upon reason and common sense cznd growing out of the 
evidence in  the case." As said in S. v. Tyndall, ante, 174, a reasonable 
doubt "may arise from lack of evidence or from its deficiency. I n  a 
criminal prosecution the burden is on the State to establish the guilt of 
the accused beyond a reasonable doubt, and not on the defendant to raise 
a doubt as to his guilt. S. v. SteeZe, 190 N.C. 506, 130 S.E. 308; S. v. 
Sigmon, 190 N.C. 684, 130 S.E. 854; 8. v. Schoolfield, 184 N.C. 721, 
114 S.E. 466." Stacy, C. J., said in the last cited case: "A reasonable 
doubt is not a vain, imaginary, or fanciful doubt, but it is a sane, rational 
doubt. When i t  is said that the jury must be satisfied of the defendant's 
guilt beyond a reasonable doubt, it is meant that they must be 'fully 
satisfied' (S. v. Sears, 61 N.C. 146), or 'entirely ccnvinced' (8.  v. Parker, 
61 N.C. 473), or 'satisfied to a moral certainty' (8. v. Wilcox, 132 N.C. 
1137), of the truth of the charge, S.  v. Charlos, 161 N.C. 287. I f  after 
considering, comparing, and weighing all the evil3ence the minds of the 
jurors are left in such condition that they cannot say they have an abid- 
ing faith, to a moral certainty, in the defendant's guilt, then they have a 
reasonable doubt; otherwise not, Commonwealth v. Webster, 5 Cushing 
(Mass.) 295; 52 A. Dec. p. 730; 12 Clyc. 625; 16 C.J. 988; 4 Words and 
Phrases 155." 

While some authorities hold that a reasonable doubt sufficient to justify 
the acquittal of a defendant must a~ise from the evidence and that an 
instruction to that effect includes want of evidence, 23 C.J.S., Criminal 
Law, Section 910, at  p. 164, we think such instruction is too limited and 
tends to prejudice the rights of the defendant. 

A defendant is entitled to an acquittal if there is a reasonable doubt 
in the minds of the jurors as to his guilt, and it makes no difference 
whether that doubt arises out of the evidence in the case or from the lack 
of evidence of sufficient probative value to satisfy the jury beyond a 
reasonable doubt of his guilt. 

Nor can the defect in the instruction given in the trial below be re- 
garded as inconsequential or harmless. I t  involves the intensity of proof 
as well as the burden, Substantially similar instructions have been con- 
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sidered by other courts and held for error. S. v. Brackett, 218 N.C. 369, 
11 S.E. 2d 146; S.  v. Sigmon, supra; Carter v. State, 71 Ga. App. 626, 
31 S.E. 2d 666; Alexander v. State, 32 Ga. App. 488, 123 S.E. 923; 
Stanford v. State, 153 Ga. 219, 112 S.E. 130; State v. King, 232 Iowa 16, 
4 N.W. 2d 244; State v. Parkin, 230 Iowa 991, 299 N.W. 917; Smith a. 
State, 135 Fla. 835, 186 So. 203; Hulst v. State, 123 Fla. 315, 166 So. 
828; Walker v. State, 82 Fla. 465, 90 So. 376 ; People v. Andrea, 295 Ill. 
445, 129 N.E. 178; State v. Herwitz, 109 Wash. 153, 186 P. 290; Cooper 
v. State, 120 Neb. 598, 234 N.W. 406 ; McIntosh v. State, 105 Neb. 328, 
180 N.W. 573, 12 A.L.R. 798; State v. Price (Del.), 7 Boyce 544, 108 
A. 385. 

The necessity for a new trial upon indictment No. 3459 requires a 
consideration of the action of the court in consolidating these cases for 
trial for the purpose of judgment. 

Ordinarily where separate bills of indictment are returned and the 
bills are consolidated for trial, as authorized by G.S. 15-152, the counts 
contained in the respective bills will be treated as though they were sepa- 
rate counts in one bill, and where there are several counts and each count 
is for a distinct offense, a general verdict of guilty will authorize the 
imposition of a judgment on each count. S. v. Harvell, 199 N.C. 599, 
155 S.E. 257. Likewise, where there are several counts in a bill, and a 
general verdict of guilty is returned, the court may impose judgment and 
"if the verdict on any count be free from valid objection and has evidence 
tending to support it, the conviction and sentence for that offense will 
be upheld." S. v. Murphy, 225 N.C. 115, 33 S.E. 2d 588; S. v. Graham, 
224 N.C. 347,30 S.E. 2d 151; S. v. ATorton, 222 N.C. 418, 23 S.E. 2d 301. 
But where cases are consolidated for judgment only, these decisions are 
not controlling. When cases are consolidated after verdict, for the pur- 
pose of judgment and a single judgment is rendered on the verdicts, and 
a new trial is granted in one of the consolidated cases, the ends of justice 
would seem to require that the judgment so entered be set aside and the 
cause remanded for proper judgment in the case or cases in which no 
error is made to appear. Therefore, the judgment entered below will be 
set aside and the cause remanded for proper judgment on the verdict upon 
indictment No. 3393 ; and for a new trial upon indictment NO. 3459. 

I n  No. 3393-Error and remanded. 
I n  No. 3459-New trial. 
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THE STRAUS COMPANY, INC., A CORPORATIOX, v. JAMES N. ECONOBIYS, 
TRADIKG AS CAIJIFORNIA RESTAUIIANT. 

(Filed 20 April, 1949.) 

Sales 8 1 b E v i d e n c e  held not to show misrepresentation by seller as  to 
time of shipment o r  that  delay was due to causes under his control. 

In this action by the seller, defendant set up a cc~unterclaim for damages 
resulting from defendant's wrongful misrepresentation of time of ship- 
ment and delivery of the restaurant equipment and machinery pur- 
chased. Defendant's evidence was to the effect that in response to a 
telephone call, plaintiff stated that the shipment was being loaded and 
would arrive a t  destination the following Sunday night or Monday, but 
that the goods did not arrive until the following Thursday. Defendant 
offered no evidence that the goods were not loaded and ready for shipment 
a t  the time plaintiff made the statement. Plaintiff had expressly con- 
tracted against liability for delay caused by the independent carrier over 
which plaintiff had no control. Held: The statement as to the time the 
goods would arrive was no more than an expression of opinion, and there 
being no evidence that the goods were not loaded a t  the time stated by 
plaintiff or that the delay was due to causes under plaintiff's control, 
nonsuit of the cross-action was proper. 

APPEAL by defendant from G r a d y ,  E m e r g e n c y  J u d g e ,  November Term, 
1948, WAKE. Affirmed. 

Civil action on account for restaurant machinery and equipment sold 
and delivered in which defendant sets u p  a counterclaim for damages. 

Plaintiff sold to defendant certain machinery and restaurant equip- 
ment to be installed in its place of business in Raleigh, f.0.b. point of 
shipment, for $3,996.10. The points of shipment were Philadelphia and 
~ i E h m o n d ,  and the shipments were to be made kly indepndent contract 
haulers. Plaintiff was to notify defendant of the time of shipment. 

On Saturday, 2 February 1946, plaintiff, in r(2sponse to a telephone 
call, informed defendant the shipment was being loaded and would arrive 
in Raleigh Sunday or Monday "without fail." Thereupon, defendant got 
in touch with his contractor, had him report and begin the work of 
removing his old equipment, preparatory to installing the new on Mon- 
day, his regular closing day. The shipment did not arrive until about 
noon Wednesday. Two sinks were missing, due to the fact that  the truck 
failed to stop in Richmond and "pick them up" as i t  was instructed to 
do. Plaintiff, on notice thereof, sent them by s~pecial truck and they 
arrived Thursday morning. 

The contract of purchase and sale is in writing, was accepted by defend- 
ant  1 September 1945, and provides in part  that  (1 )  "Vendor not liable 
for delays beyond control," and (2 )  "The Straus Company, Inc., cannot 
guarantee delivery on any particular date by reason of frequent delays 
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caused by transportation companies or other causes over which i t  has no 
control." 

Defendant paid all the purchase price except $671.72. This action 
was instituted to recover said balance. The defendant, answering the 
complaint filed, admitted the balance due plaintiff and pleaded a counter- 
claim in tort for damages proximately caused, as he alleges, by the wrong- 
ful  conduct of plaintiff in falsely advising him as to the time of delivery. 
H e  alleges that  the information furnished him was false, that  the ship- 
ment was not actually rolling toward Raleigh 2 February as represented 
by plaintiff, that  in fact the first truck load was actually shipped Wednes- 
day, 6 February, and the second on Thursday, 7 February. 

H e  alleges further that, relying on the information from plaintiff 
that  the shipment was being loaded and would arrive in Raleigh Sunday 
night or Monday, he had all his equipment torn out and removed, that  
due to the delay in the arrival of the new equipment, he was compelled to 
close his restaurant two and one-half days, and that  by reason thereof, 
he suffered damages in the sum of $779.63, made u p  of net profits lost, 
rent,  ages of waitresses and other employees, and items of expense 
including the cost of the truck sent from Richmond. 

When the cause came on for trial, the defendant agreed that  the issue 
based on plaintiff's cause of action should be answered in favor of plain- 
tiff and proceeded to offer evidence in support of his counterclaim. When 
he closed, plaintiff moved to dismiss the counterclaim as in case of non- 
suit. The motion being overruled, i t  offered in evidence the admissions 
contained in the answer and also the contract of purchase and sale. I t  
then renewed its motion to dismiss. The motion was allowed. 

Thereupon the court signed judgment for plaintiff and dismissed the 
counterclaim a t  the cost of defendant. Defendant excepted and appealed. 

B i c k e t t  & B a n k s  for  plainti f f  appel lee .  
T h o m a s  W .  R u , f i n  for  d e f e n d a n t  appe l lan t .  

BARNHILL, J. We may concede, without deciding, that  defendant has 
alleged a good cause of action. That  is not the weakness of his position 
here. H e  must fail for the want of proof that the shipment was not 
'(being loaded" on Saturday, and the truck was not "on its way from 
Philadelphia" on Sunday when defendant called a second time. He, it is 
true, says that  the representations to this effect were false, but he offered 
no evidence in support thereof. Instead, his witness testified : '(I told 
him what the trouble was and that  the truck was on its way from Phila- 
delphia." "The only reason that  i t  wasn't delivered was simply that  the 
transportation facilities . . . didn't get down here until sometime later 
than I expected." The truck "did not stop by my  place of business but 
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came straight through Richmond to here to make delivery as quick as  
possible. I f  that  hadn't been so I would have put those sinks on that  
truck." 

Plaintiff had no control over the shipment after i t  was loaded, or over 
the truck. Of this defendant was fully aware. H e  knew also tha t  plaintiff 
had expressly contracted against liability for delay in  delivery caused by 
the transportation company. Hence, under the circumstances here dis- 
closed, the statement of plaintiff's general manager that  the shipment 
would arrive in Raleigh Sunday night or Monday was nothing more than 
the expression of the opinion that  the truck in due course would reach 
Raleigh a t  that  time. The defendant relied thereon a t  his own risk. 

Defendant's cross action must rest on proof that  the plaintiff knowingly 
or negligently misrepresented the facts as to the time of the shipment o r  
that  the delay in  delivery was due to causes under its control. Since the 
record is devoid of any evidence to that  effect, the judgment below must be 

Affirmed. 

BEATRICE SACHS STADIEM V. ISAAC STADIEH; COMMERCIAL NA- 
TIONAL BANK OF KINSTON, KINSTON, N. (1.; BRANCH BANKING 
& TRUST COMPANY, KINSTON, N. C. ; AND FIICST CITIZENS BANK & 
TRUST COMPANY, KIKSTON, N. C. 

(Filed 20 April, 1949.) 
1. Divorce 9 12- 

In an action under G.S. 50-16 for alimony without divorce, the amount 
of attorneys' fees allowable to plaintiff's counsel is for the determination 
of the trial court in its discretion, with reference to the condition and 
circumstances of the defendant, among other 'things, and the amount 
allowed is subject to review only for abuse of discretion. 

a. S a m e  
The fact that after the institution of the action the client abandons the 

suit instituted in this State and institutes another suit for divorce in 
another state, and counsel employed here are permitted to withdraw since 
no further services could be performed, does not affect such counsel's right 
to an order allowing them counsel fees out of the property of defendant for 
the services performed here in good faith. 

3. S a m e  
The fact that an order allowing counsel fees has been entered in an 

action under G.S. 50-16 does not preclude the court from thereafter enter- 
ing a second order allowing additional counsel fees for subsequent services. 

On this appeal from an order allowing additional counsel fees under 
G.S. 50-16, the amount is held not so unreasonable as to constitute an abuse 
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of discretion when viewed in the light of the circumstances under which 
made. 

APPEAL of defendant, Isaac Stadiem, from Hamilton, Special Judge, 
a t  New Bern, N. C., October 16, 1948, as of May Term, 1948, LENOIR 
Superior Court. 

Thomas J. White, H.  Frank Owens, Jr., and J .  A. Jones for petitioner 
appellees. 

H. P. Whitehurst and R. E. Whitehurst for defendant appellant. 

SEAWELL, J. The  appeal is from an  order of Hamilton, S. J., allowing 
to Thomas J. White, H. Frank Owens, Jr . ,  and J. A. Jones of the Kinston 
Bar, attorneys' fees pendente l i t e  as counsel representing the plaintiff 
in the above captioned proceeding for alimony without divorce against 
her husband, Isaac Stadiem. The appeal is by the defendant in that  
proceeding. 

The brief of appellant admits that  the sole question involved is whether 
the judge abused his discrction in making the award;  arguing in the 
brief that  the allowance was not properly related to the services rendered 
plaintiff in the proceeding; or  the condition and circumstances of the 
defendant; his estate, financial status, and ability to pay. 

The plaintiff, contemplating bringing the alimony proceeding, em- 
ployed the named attorneys to represent her. These held numerdus con- 
ferences, claimed to be necessary to the investigation of the case, lasting 
from August 18, 1947, until September 6, inclusive. On September 6 
they filed plaintiff's petition for alimony without divorce in Lenoir 
Superior Court. The hearing was scheduled for the 13th but was post- 
poned to a later date. On the 13th of September, however, on the hearing 
of the plaintiff's motion before Judge Henry  L. Stevens, a consent order 
was signed making provision for the support of the plaintiff pendente 
lite; and on September 30 an order was made allowing $500 attorneys' 
fees pendente lite to her attorneys, J .  A. Jones and Thomas J. White, 
above named. That  order finds as a fact "that J. A. Jones and Thomas 
J. White have rendered valuable services to the plaintiff." 

I n  the motion now under review on defendant's appeal therefrom, 
considered as an  affidavit, it  is stated that  the hearing of the cause did 
not come off on the 13th as expected but was continued ; and that  in order 
to meet the date of tr ial  the movents,-plaintiff's lawyers,-had spent 
much of their time and were largely occupied after the continuance in 
labors connected with the case; that  during the pendency of the proceed- 
ing plaintiff's attorneys, including Owens,-not named in  the above 
order,-on account of the conduct of defendant who constantly made dis- 
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turbing demands on plaintiff, were compelled for a long period of time 
to have daily conferences with their client until March 1, 1948, when, 
without the knowledge or consent of her lawyers, she left Kinston for 
New York City, carrying the child with her, and is there now supported 
by Stadiem under what conditions is not stated. They further allege 
that in addition to the services performed in  North Carolina, they were 
compelled to extend investigation to New York where they spent several 
days in  investigation of the defendant's conduct, particularly his rela- 
tions with other women. They say the proceeding instituted in behalf 
of the plaintiff was continued from time to time and during its pendency 
movents were necessarily engaged in "more than 79 conferences in length 
from one to 17  hours" in the necessary performance of their duties as 
counsel. 

The client finally brought action in New York against her husband 
for divorce on the ground of adultery; and her counsel in this State were 
finally permitted to withdraw from the proceeding. The proceeding, on 
the record, is still pending. 

The movents exhibited statements of the financial condition of the 
defendant from which the court found substantially that he had an  
income from his mercantile business of at  least $:LOO per week; that he 
owned properties, real and personal, worth a t  least $37,759.92, and that  
amongst his assets there was a t  least $10,000 in  checking and savings 
accounts in named banks "and that  $1,000 was a reasonable sum for and 
in behalf of the named petitioners." 

When allowable, the amount of attorneys' fees in a case of this sort is 
within the sound discretion of the court below and is unappealable except 
for abuse of that  discretion. The statute itself, however, contains some 
guides to the exercise of that discretion and practice has developed others. 
Within the rule of reasonableness the court must consider along with 
other things the condition and circumstances of the defendant. Gener- 
ally speaking, in this respect G.S. 50-16 runs parallel with section 50-15 
regarding allowances for attorneys' fees. 

The original attorneys for the defendant do not appear in this cause; 
he is now represented by other counsel who contend and argue that  plain- 
tiff's case was overloaded with counsel and that  one only might have 
handled the case. The movents in a counter thrust point out that  during 
the pendency of this action many lawyers of distinction were from time 
to time employed by the defendant: Messrs. Whi.;aker & Jeffress, Kin- 
ston; Mr. K .  A. Pit tman, Snow Hi l l ;  Mr. John D. Larkins, Jr . ,  Trenton; 
Mr. Ottway Burton, Asheboro; Messrs. Sutton & Greene, Kinston; Mr. 
H. P. Whitehurst, New Bern;  and Mr. R. E. Whitehurst, New Bern;  
and they have been compelled to do battle with this array. 
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I t  is further argued by appellant that  movents have much extended 
the nature and importance of various conferences had since the initial 
allowance of $500 in order to show services meriting the later allowance; 
and moreover, that  the allowance of $1,000 was entirely out of linc with 
the estate and financial condition of the defendant and so unreasonable 
as to constitute an abuse of discretion. 

At the time Judge Hamilton's order was made it had become largely 
a question of the serrices already rendered, and no award could have been 
made with a view to prospective services, as movents' client had seen 
fit to seek remedy by another route anti with new counsel. Whoever was 
responiible for this new more does not appear;  it  does appear, however, 
that  the movents themselves were not a t  faul t ;  and the services, whatever 
they were, appear to have been rendered in good fa i th ;  and the findings 
of fact by the court with regard to them cannot be assumed to be per- 
functory. 

The fact that  the  effort^ of the attorneys on behalf of their client, 
made in good faith, wert, without fault on their part but by the voluntary 
act of the client, in which they did not participate, rendered unfruitful, 
and they were permtted to withdraw since no further services could be 
performed, could not affect the validity of the order. McFetters v. Mc- 
F e f t ~ r s ,  219 N.C. 731, 14  S.E. 2d 833. 

The statute itself provides for amendment to the orders allowing sub- 
sistence of attorneys' fees from time to time during the pendency of the 
action; and i t  necessarily follow that  allowances may be made for past 
services as well as those prospective and that  the initial order allowing 
attorneys' fees does not, per S P ,  write "paid in full" against allowances 
subcequently made during the pendency of the action. See JfcFetters  
v. X c F e t f e r s ,  supra. 

I n  much of the foregoing the court has merely given expr~ssion in 
different phraseology to the test of the statute and applied the clear-cut 
rules laid down in the caw of X r F ~ f f e r s  1.. NcFe / f e r s ,  supra,  q. v. 

There are so many elements to be considered in an  allowance of this 
kind;-the n a t u r ~  and worth of thc services; the magnitude of the task 
imposed; reasonable consideration for the def~ndant ' s  condition and 
financial circumstances,-these and many othw  consideration^ are in- 
volved. On this appeal the question before us is not whether the award 
may not hare  been larger than that  anticipated or even usual in cases 
of that k ind;  but whether in coilsideration of the circumstances under 
which it ~ r a s  nlade i t  was so unreasonable as to constitute an abuse of 
discretion. 

We cannot find that the order was such as to transcend the discretion 
of the court. Har ing  reached this conclusion as to its validity, we cannot 
question its propriety. The order is 

Affirmed. 
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BLAND B. PRUITT, TRADING AS PRUITT LUMBER COMPANY, v. J. A. RAY 
AXD WIFE, MARY MAGGIE RAY. 

(Filed 20 April, 1949.) 
Trial 8 48 jh - 

Where a party's motion to set aside the verdict involves no question of 
law or legal inference, such motion is addressed to the sound discretion of 
the trial court and its ruling thereon is not subject to review in the ab- 
sence of abuse of discretion. G.S.  1-207. 

APPEAL by plaintiff from Harris, J., at Deceinber Term, 1948, of 
FRANKLIN. 

Civil action to recover for an alleged balance due on goods sold and 
delivered. 

The plaintiff alleges, and his evidence tends to show, that during the 
months of November and December, 1947, he sold and delivered to the 
defendants certain building materials; that several payments were made 
or credits allowed on the account during said period, and that on 5 De- 
cember, 1947, the defendant J. A. Ray went to the office of the plaintiff 
and requested C. B. Ray, Jr., an agent and employee of the plaintiff, to 
give him a statement of his account. The employee examined the ledger 
and prepared a statement showing a balance due the plaintiff of $459.72. 
The defendant J. A. Ray thereupon issued a check to the plaintiff for 
$459.72, and noted thereon "account in full" ; and the employee of plain- 
tiff gave him a receipt therefor, marked '(account paid in full." I t  was 
discovered thereafter that invoices t o t a l i ~ ~ g  $277.111 had not been posted 
or charged to the account of the defendants, and were therefore not 
included in the statement rendered. The plaintiff made demand for the 
payment of this additional sum. Payment was refused. 

The jury returned a verdict in favor of the defendants. The plaintiff 
moved to set aside the verdict. Motion denied. Plaintiff appeals and 
assigns error. 

H a m i l t o n  Hobgood f o r  plaintiff. 
Edward F. Grif in f o r  defendants. 

PER CURIAM. The only question involved on this appeal is whether 
or not the court below committed error in denying plaintiff's motion to 
set aside the verdict and for a new trial. 

The plaintiff's contentions were submitted to the jury on a proper issue 
and in a charge which he concedes to be free from error. 

There was no question of law or legal inference involved in the motion 
lodged below. Consequently it was addressed to the sound discretion of 
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the trial judge, whose ruling, in the absence of abuse of discretion, is not 
reviewable on appeal. N o  abuse of discretion is shown. G.S. 1-207; 
Ziglar v. Ziglar, 226 N.C. 102, 36 S.E. 2d 657; Anderson v. Holland, 209 
N.C. 746,184 S.E. 480. 

The judgment below is 
Affirmed. 

CARTER R. POPE v. J. E. BURGESS. 

(Filed 4 May, 1949.) 
1. Deeds 5 lc- 

While the courts will go far  to sustain informal and non-technical in- 
struments purporting to convey interests in real estate, and while technical 
words of conveyance are not necessary, it is required that words of con- 
veyance, in common parlance a t  least, be employed. 

2. Same: Tenants in Common § 3- 

While G.S. 41-2 mag not preclude tenants in common from providing for 
survivorship by adequate contract inter sese, an instrument executed by 
them which merely expresses a general intent that the survivor should 
take the fee, without any words of conveyance, is ineffective. The execu- 
tion by the administrator of the deceased tenant in common of a deed to 
the surviving tenant, made under the supposed authority of the contract, 
is without effect. 

DEFENDANT'S appeal from Bone, J., November Term, 1948, N A ~ H  
Superior Court. 

The  plaintiff and the defendant entered into a contract for the pur- 
chase and sale of certain lands described in the complaint. The plaintiff 
allegedly owner in fee thereof, tendered deed and the defendant purchaser 
declined to accept it and pay for the land as agreed, for that  plaintiff 
could not convey a good title. The plaintiff sued. 

The plaintiff claims title under the muniments set out below, and under 
the following circumstances : 

On and prior to December 28, 1934, the plaintiff, Carter R. Pope, and 
his brother, William R. Pope, cotenants and owners in fee of the lands 
described, each of them unmarried and having no children or descendants 
of deceased children, entered into an agreement on that  date, which was 
duly acknowledged and recorded in Nash County Registry, in words and 
figures following : 

"NORTH CAROLIKA 
N A ~ H  COUNTY 

"This Contract, made this December 28, 1934, by and between 
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William R. Pope and Carter R.  Pope, Witnesseth : 

"That whereas, the parties hereto are the owners as tenants in 
common of two hundred forty (240) acres of land, more or less, 
including the store house and building, the tenant houses and all 
outhouses, and improvements of every kind and sort, located in Nash 
County, Kor th  Carolina, described or referred to in the last Will and 
Testament of Thomas S. Pope, deceased, and also in the deed exe- 
cuted by Thomas S. Pope and Alleali Pope to 'T. T.  Thorne, Trustee, 
recorded in Book 347, a t  page 259, in the oflice of the Register of 
Deeds of Nash County, and in addition thereto, are the owners as 
tenants in common of two ( 2 )  acres of land situate in or near the 
Town of Battleboro, and being the same land conveyed by J. R .  
Whitehead and wife, Mayme Whitehead, to William R. Pope and 
Carter  R. Pope ;  and whereas, the parties hereto have agreed to and 
with each other that  i t  is the desire and purpose that  on the death of 
either one of said parties, that  is William R. Pope and Carter R .  
Pope, that  the survivor, or one living, shall become the absolute 
owner in fee simple of all and every par t  of the interest of the party 
hereto deceased in  the foregoing described lands, and i t  is further 
agreed that  the executor, or administrator of the party hereto so 
deceased, as aforesaid, shall make, execute and deliver unto the sur- 
vivor a deed in fee simple for such estate, right, title and interest 
as the person so deceased may have or own a t  the time of his death 
in  and to the foregoing described or referred to lands, so that  the 
survivor shall become the absolute owner in fee simple of the estate 
and interest of the deceased party in as full and ample a manner as 
if the conveyance should have been made of said lands to the said 
survivor. I t  is the purpose and intent of this conveyance that  the 
parties hereto, who are tenants in common of said lands, desire and 
intend that  on the death of one of the parties hereto that  all the 
estate, right, title, and interest that  he has in and to the aforesaid 
lands shall become vested in the survivor as the owner in fee simple 
thereof, just as if said survivor, whether it be William R. Pope or 
Carter R.  Pope, had been the owner of said lands in fee simple abso- 
lute in the first place. 

('The consideration for this contract is Ten Dollars ($10.00) paid 
by each of the contracting particls hereto to the other contracting 
party, and for other good and valuable considerations passing from 
and to the parties to this contract. 

'(This instrument is executed in duplicate originals on this 28th 
day of December 1934, original copies hereof delivered to William 
R. Pope and to Carter R.  Pope. 
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"Witness our hands and seals, the day and year first above written. 
( s )  WILLIAM R. POPE (Seal)  
( s )  CARTER R. POPE (Seal)" 

William died intestate March 15, 1946, without wife or child or de- 
scendants of deceased children, leaving his brother, the plaintiff, surviv- 
ing. Subsequently Thomas A. Burgess, administrator of the deceased 
William R. Pope, executed to Carter Pope a fee simple deed purporting 
to  convey the premises; and this was duly acknowledged and recorded. 

The answering defendant admitted all the allegations of the complaint 
and expressed a willingness to accept the plaintiff's conveyance and pay 
for the land, provided his title was approved by the Court. 

No facts as to possession of the property under color of the adminis- 
trator's deed appear in the record, and in fact no evidence was presented 
outside the pertinent documents. 

The trial judge was of the opinion that plaintiff's title was good and 
entered judgment accordingly, requiring compliance with the contract of 
purchase and sale. 

Defendant excepted and appealed. 

L. L. Davenport  and  T .  A. Burgess  for plaint i f f ,  appellee. 
J .  W .  Grissom for defendant ,  appel lant .  

SFAWELL, J. Conceding that  survivorship may be annexed to a ten- 
ancy in common by adequate contract i n t e r  sese of the co-owners, and 
that  the Act of 1784, now G.S. 41-2, abolishing survivorship incident 
upon joint tenancy by operation of law, does not bar or affect such action, 
we are then brought to  the question whether the exhibited contract 
between the parties is adequate to accomplish that  result. 

We may eliminate from consideration the deed of the administrator, 
made under the supposed authority of the contract, as neither aiding nor 
vitiating its effect, and treat it  as mere separable surplusage. But, to 
become effective, there must be something left in the deed sufficient to 
presently convey or release the respective interests of the brothers as 
co-owners upon which the surrivorship is predicated. 

Our courts have gone very f a r  to sustain informal and non-technical 
instruments purporting to convey interestq in real estate, either present, 
future, or contingent. But our recearch does not disclose any instrument 
where a simple expression of the intention to do so will supply the absence 
of words implying conveyance. I t  is true that technical operating words 
of conveyance are not necessary, but ordinary words, or words in common 
parlance or language of a similar import must be used. W a l l e r  v .  Brolcn,  
197 K.C. 508, 149 S.E. 687; d r n z f i r l d  I . .  W a l k e r ,  27 X.C. 580; Cobb 7%. 
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nines, 44 N.C. 343; Scott v. Brown, 206 P. 572, 71 Colo. 275; King v. 
Oofey, 131 So. 796, 22 Ala. 245. The language uried in the instrument 
under review, while sufficiently pointed as to the description of the prop- 
erty, and while the instrument itself is referred to ns a conveyance, does 
no more than to state the intention of the parties respectively that  the 
survivor should have the property described without using any words or 
language which might, under the most liberal construction by the Court, 
be regarded as transferring a present interest. I n  fact the expression of 
intent is general, rather than specific, as to an  ultimate result rather than 
the present means. Such operative words as are found are used in con- 
nection with the execution of the administrator's deed, implying, we 
think, that  the brothers had no  conception of the necessity of executing 
the intent i n  praesenti, but that  i t  might be carried out by the adminis- 
trator or executor, or either, after the death of the contracting party. 

Fo r  these reasons the judgment of the court below finding a clear and 
unencumbered title in the plaintiff must be 

Reversed. 

SAINT MARY'S SCHOOL AND JUNIOR COLLEGE, INC., v. ROBERT W. 
WIKSTON, JR. 

(Filed 4 May, 1949.) 
1. Wills 8 1- 

A will expressly declaring void all other wills left by testatrix revokes 
a prior codicil as well as any will such codicil was intended to modify, 
explain or supplement. 

2. Wills 8 33d- 

Where the instrument fails to name a beneflcitiry, the asserted trust 
would be void for uncertainty. 

3. Wills 88 32, 33a- 
The will in suit bequeathed and devised all the residue of the estate, 

including the land in controversy, to B. for life, and then appointed B. 
and another executor to execute the will "as I know they will carry out 
my wishes," the executors "to take entire charge of my estate." Held: 
The executors were to take solely for the purpose of carrying out the 
wishes of testatrix, and no beneficial interest in remainder was devised to 
them personally, and B. takes a life estate only, with the remainder undis- 
posed of. 

4. Wills § 33a : Executors and Administrators § 20- 

Where a will charges the executors with carrying out the wishes of 
testatrix, but the wishes of testatrix are not expressed within the "four 
corners" of the instrument, a deed executed by the executors to an 
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eleemosynary corporation purporting to elTectuate the known wishes of 
testatrix. is ineffectual. 

APPEAL by plaintiff from Sfeuens, J., a t  February Term, 1949, of 
WAKE. 

This is an  action for specific performance. 
The defendant entered into a written agreement with the plaintiff, on 

17 November, 1948, under the terms of which the defendant agreed to 
purchase from the plaintiff the land described in the complaint upon the 
delivery of a warranty deed conveying to  him a good, indefeasible fee 
simple title to the property. The plaintiff tendered to the defendant a 
warranty deed, on 2 December, 1948, purporting to convey to  him such a 
title. H e  refuced to accept the tendered deed, contending the plaintiff 
does not own anything more than an  estate pur autre vie i n  the property. 

On 9 Ju ly ,  1931, Eliza 3. Pool, owner of the land involved herein, 
executed a last will and testament, in which she made a number of be- 
quests and a devise in I tem Twelve thereof, which reads as follows: "I 
give and bequeath all the residue of my  property to Bessie T. Brown to 
use during her life time and I hereby appoint Bessie T. Brown and 
Willie G. Briggs my lawful executors to all intents and purposes to 
execute this m y  last Will and Testament as I know they will carry out 
my  wishes. They are to  give no bond but take entire charge of all my  
estate. I leaye a list of small articles to be given to a few of my  friends. 
All other Wills left by me I declare null and void." 

After the death of the testatrix, on 25 November, 1935, the will and 
the following codicils, or purported codicils, were duly probated in 
common form : 

' (June l s t ,  1932. My  property has depreciated so much that  I cannot 
leave any money to  any one except Bessie T.  Brown and Sarah  Grandy 
Briggs. E. A. Pool." 

"June 5, 1928. I have talked with Bessie Brown and she knows how 
I wish my money to be used and the charitable institutions that  will get 
it. The relatives and friends will understand this and be glad I've 
arranged i t  to save them trouble. I f  my little property were divided 
equally among dear friends and relatives no one would get enough to do 
any good but left together i t  mill help some boys and girls and also the 
sick and helpless. I f  Bessie should need i t  she can use i t  i n  case of sick- 
ness or loss. She and Willis I know will carry out my  wishes. The 
money I've left to St. Agnes Hospital is to go to the endowment fund. 
Eliza A. Pool." 

Believing that  i t  was the desire and intent of Eliza A. Pool that  upon 
the death of Bessie T.  Brown, the plaintiff should receive and own the 
property, or so much thereof as remained undisposed of a t  the death of 



328 I N  T H E  S U P R E M E  COURT. [230 

Bessie T. Brown, and that  said property or the proceeds from the sale 
thereof should become a part  of the endowment fund of Saint  Mary's 
School and Junior College, Inc., Bessie T. Brown (unmarried), individ- 
ually, and Bessie T. Brown and Willis G. Briggs, as executors under the 
will of Eliza A. Pool, deceased, executed a deed to the plaintiff for the 
property involved herein, on 7 February, 1946, which deed was duly filed 
for registration in the office of the Register of Deeds for Wake County, 
N. C., 11 February, 1946. I t  is stated in this deed that  it is made pur- 
suant to  and "in execution of the powers and auiihority vested under the 
said will and the par t  thereof probated and recorded in the office of the 
Clerk of the Superior Court of Wake County, in Book of Wills 'M,' page 
242, and in accordance with the known wishes and intentions of said 
Eliza A. Pool and so expressed by her." 

The court below heard this cause by consent, without the intervention 
of a jury, and held tha t  the plaintiff cannot convey to the defendant a 
good, indefeasible, and marketable fee simple title to said real estate, and 
entered judgment accordingly. 

Plaintiff appeals and assigns error. 

Joseph B. Cheshire and Joseph R. Cheshire, Jr., for plainfiff. 
Howard E. Manning for defendant. 

DENNY, J. I t  is disclosed by the record herein, that  the purported 
codicil to the will of Eliza 9. Pool, dated 5 June  1928, was not probated 
until sometime after the original will, dated 9 July,  1931, and the codicil, 
dated 1 June,  1932, had been probated. I t  wil! also be noted that  the 
will of Eliza 8. Pool, executed 9 July,  1931, contains the following pro- 
vision: "A11 other Wills left by me I declare null and void." Therefore, 
this purported codicil, executed 5 June,  1928, as well as any will i t  was 
intended to modify, explain or supplement, was declared to be null and 
void by the testatrix. 

Consequently, the kind of estate which the plaintiff owns in  the prop- 
erty involved herein must be determined by the provisions contained in 
I tem Twelve of the last will and testament of Eliza A. Pool. Are these 
provisions sufficient to vest in Bessie T.  Brown, individually, or in Bessie 
T. Brown and Willis G. Briggs, as executors of said will, title to the 
property in fee simple? We do not think so. 

I t  must be conceded the provisions under consideration are not suffi- 
cient to create a trust, but, if they were sufficient, since no beneficiary is 
named, the trust would be void for uncertainty. Thomas c. Clay, 187 
N .  C. 778, 122 S.E. 852; Dry Forces. Tnc., u. TYilkins, 211 K. C. 560, 191 
S.E.  8 ;  TYoodcoclc v. Trust  Co., 214 N.C. 224, 199 S.E. 20. 
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The appellant contends, however, that  since i t  is a general rule to con- 
strue a residuary clause so as to prevent intestacy as to any part  of the 
testator's estate, unless there is an apparent intention to the contrary 
expressed therein, Fai son  v. X i d d l e t o n ,  171 N.C. 170, 88 S.E. 141 ; Crouse  
7.. B u r h a m ,  174 N.C. 460, 93 S.E. 979; M c C u l l e n  v. D a u g h t r y ,  190 X.C. 
215, 129 S.E. 611; T a f e  v, A m o s ,  197 N.C. 159, 147 S.E. 809; C a s e  v. 
Biber s t e in ,  207 S . C .  514, 177 S.E.  802; Rigsbee  v. Rigsbee ,  215 N.C. 
C r -  
13 1 ,  3 S.E. 2d 331 ; F e r g u s o n  v. Ferguson ,  225 N.C. 375, 35 S. E .  2d 231; 
J o n e s  I , .  J o n e s ,  227 K.C. 124, 42 S.E. 2d 620, the provisions in the 
residuary clause of the lost will and testament of Eliza 9. Pool are suffi- 
cient, under the decision in the case of R a l s f o n  v. T e l f a i r ,  17 N.C. 255, 
to vest in the executors of her mill a fee simple title to all her real estate, 
subject to the life estate of Bessie T.  Brown. I t  is not contended in 
appellant's brief that  the title vested in them in trust for some unnamed 
beneficiary, or beneficiaries, or the next of kin, but that  the executors 
took beneficially for themselves. 

We do not think the provisions under consideration on this appeal are 
sufficiently similar to those construed in the R a l s t o n  case to make that  
decision controlling in the instant case. Here Eliza A. Pool made her - 
devise and appointed her executors in the following language: "I give 
all the residue of my  property to  Bessie T.  Brown to use during her 
lifetime and I hereby appoint Bessie T. Brown and Willis G. Briggs my  
lawful executors to all intents and purposes to  execute this my last Will 
and Testament as I know they will carry out my wishes. They are to 
give no bond but take entire charge of all my  estate." Certainly there is 
nothing in the foregoing language to indicate that in carrying out her 
wishes, the executors were to do anything more than carry out her wishes, 
which were expressed in her will. The further provision to the effect 
that no bond was to be given, but that the executors would take entire 
charge of all her estate, is not sufficient to constitute a devise in fee simple, 
to the executors. 

I n  the R a l s t o n  case,  the pertinent parts of the testator's will read as 
follows: " I t  is my will and desire, that  my notes and bond amounting to 
between eight and ten thousand dollars, should remain in the custody of 
Churchwell Perkins, who has them now in possession, and that  he should 
collect them as speedily as possible, and to pay the debts, and the remain- 
der to be paid to the executors, to dispose of as they may think fit. I t  is 
my will, that  the remainder of my property should be disposed of as my 
executors think proper." I n  an action against the executors by one who 
alleged himself to be Ralston's next of kin, the court held the executors 
took the fee "beneficially for themselves," and that they did not hold the 
property as trustees for the next of kin. 
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I t  is  stated in  the deed from the executors and Bessie T.  Brown, indi- 
vidually, to the plaintiff, tha t  the deed is made "in accordance with the 
known wishes and instructions of said Eliza A. Pclol, and so expressed by 
her." Conceding this to  be true, we can find n o  such "wishes and inten- 
tions" expressed by her within the "four corners" of her will. Weaver 
v. Kirby,  186 N.C. 387, 119 S.E. 564; Thomas v. Clay, supra; Trust  Co. 
v. Cowan, 208 N.C. 236, 190 S.E. 87. 

Since Eliza A. Pool devised to Bessie T. Brown a life estate only in  
the residue of her property, and failed to dispose of the remainder, we 
hold the conveyance from Bessie T. Brown, individually, and Bessie T. 
Brown and Willis G. Briggs, as executors of the last will and testament 
of Eliza A. Pool, conveyed nothing more than the life estate of Bessie T. 
Brown. Therefore, the plaintiff only holds an  estate pur autre vie i n  
the property. 

The  judgment of the court below is 
Affirmed. 

STATE v. 2. T. BOWSER. 

(Filed 4 May, 1949.) 

1. Clerks of Court 9 7: Criminal Law § 1% 

Where defendant is over sixteen years of age during the time he is 
charged with willfully neglecting or refusing to support his illegitimate 
child, the Superior Court and not the Juvenile Court has jurisdiction, 
notwithstanding that conception of the child occurred prior to defendant's 
sixteenth birthday. G.S. 110-21. 

2. Bastards 8 1- 
The offense proscribed by G.S. 49-2 is the willful neglect or refusal of 

the father to support his illegitimate child, the mere begetting of the child 
not being denominated a crime, and the questi0.n of paternity being inci- 
dental to the prosecution for nonsupport. 

S. Bastards § 6- 

Evidence in this prosecution of defendant fsor his willful neglect or 
refusal to support his illegitimate child held sufficient to overrule motions 
to nonsuit. 

4. Indictment and Warrant § 1- 

The trial court has authority to permit the solicitor to amend a warrant 
charging defendant with willful failure to support his illegitimate child 
by inserting the word "maintain" so as to charge his willful failure to 
support and maintain his illegitimate child. 
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5. Criminal Law § Sic  (2)- 

Where the charge of the court contains no prejudicial error when con- 
strued contextually, objection thereto will not be sustained. 

APPEAL by defendant from Carr, J., a t  J anua ry  Term, 1949, of 
WASHINGTON. 

Criminal prosecution begun in Recorder's Court of Washington 
County, North Carolina, upon a warrant  dated 4 September, 1948, on 
affidavit of Rulie Lee Brown, sworn to on same date, charging: "That 
Z. T. Bowser, a t  and in said county, on the day of September, 1948, 
with force and arms, unlawfully and wilfully did neglect, fail and refuse 
to support his illegitimate child, born on or about August 4, 1948, and 
begotten by him upon the body of the said Rulie Lee Brown, the said 
Z. T. Bowser being the father of said child, contrary to the statute, etc.," 
heard and tried in Superior Court of Washington County on appeal 
thereto from judgment on conviction in said Recorder's Court. 

After the jury was impaneled in Superior Court, and before the State 
offered any evidence, defendant moved that  the case be remanded to the 
Juvenile Court for trial upon the ground that  the Superior Court, a t  
term time, was without jurisdiction of the case for that  a t  the time of the 
conception of the child in question, defendant was under sixteen years of 
age. I n  this connection i t  was agreed by counsel for defendant and the 
Solicitor for the State that  defendant was born on 18 May, 1932; that  the 
child in question was born 4 August, 1948 ; and that  the warrant  alleges 
the willful failure to maintain and support said child in the month of 
September, 1948. 

The court denied the motion, and defendant excepts. 
The evidence offered by the State on the trial below, in the light most 

favorable to the State, is reflected in extracts of the testimony of the 
witnesses, as follows : 

The prosecutrix, Rulie Lee Brown, testified on direct examination : "I 
am the mother of a child . . . a girl. Z. T.  Bowser is the father of m y  
child. H e  had relations with me twice, once in September 1947, and 
again in November 1947 . . . My baby was born August 4, 1948. I 
have never had relations with anyone else but Bowser . . . I found out 
that  I was going to have a baby in December when I went to the doctor. 
My mother and father found out that  I was pregnant. I t  was in  Decem- 
ber . . . after I went to the doctor. I told Z. T.  Bowser about my  being 
pregnant. I did not tell him right away . . . My father talked to him. 
I did not talk to him before the baby was born. H e  would not say any- 
thing to me . . ." 

Then on cross-examination, she continued : ". . . The first time I told 
Bowser about i t  was in February . . . H e  would not listen to me. I did 
not tell him anything in February.'' 
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The State also introduced the child in evidence for the purpose of 
letting the witness exhibit i t  to the jury. Exception. 

John  Brown, the father of prosecutrix, testified on direct examination : 
". . . Rulie Lee is my  daughter . . . When I found out that  she was 
pregnant I talked with her. She told me that  Z. T .  Bowser was the 
father of the child . . . I went to him before the child was born. I went 
out to the baseball diamond and talked to him. H e  denied it. I told him 
she did not hang around anywhere but to  his home . . . H e  said, 'Yes, 
i t  is me and what are you going to do about it ?' I told him . . . he 
wouId see. I did not ask him what he was going to do about it. H e  said 
that  to me . . . Nothing was said about support of the child further. 
My  daughter and I went to  his home. H e  was sitting on the porch and 
seemed that  he did not want to  talk. I went to Eim before and after the 
child was born. M y  girl and I went to Bowsel-'s home together. She 
told him she wanted him to give her some support to his baby. H e  
looked a t  her and asked, 'Have I got a baby? Well, I do not know about 
that.' " 

Then, continuing on the cross-examination, this witness te~tif ied : ''I 
went to see Bowser three times. The first time was on the baseball ground 
to tell him what he had done. The second time was to his home with my  
daughter . . . I saw Bowser a t  . . . moving picture place-next to 
where he works. I told him that  I wanted some support. H e  said, 'I will 
see about it.' " 

And the mother of prosecutrix testified: "I am mother of Rulie Lee 
Brown . . . I found out that  she was pregnant. She told me that  Z. T.  
Bowser was the father of her child . . . The child has been supported 
by John  and me since its birth." 

On the other hand, defendant, reserving exception to denial of his 
motions made (1) a second time to remand the case to the Juvenile Court, 
and ( 2 )  for judgment as in case of nonsuit, and testifying in behalf of 
himself, admitted (1) that  John Brown, the father of prosecutrix, came 
to  him a t  hfargolis Store and asked that  he "give support to the baby"; 
( 2 )  that  he has contributed nothing to the support of the baby, and does 
not intend to do so; and ( 3 )  that  he has refuqetl to contribute anything 
to the support of the child; but he denies in material aspect all other 
testimony offered by the State. 

Motion of defendant for judgment as of nonsuit, a t  close of all the 
evidence, was denied and he excepted. 

The court, a t  the close of the evidence and on motion of Solicitor for 
the State, permitted the warrant  to be amended by inserting the word 
"maintain" in the charge as set out in the warrant, "to the end that  the 
warrant may track the language of the statute." Defendant excepted. 



N. C.] SPRING TERM, 1949. 333 

The case was then submitted to the jury on these issues, which were 
answered by the jury as indicated : 

('1. I s  the defendant Z. T. Bowser the father of the child Peggy Anne 
Brown, begotten upon the body of Rulie Lee Brown? Answer: Yes. 

"2. H a s  the defendant Z. T. Bowser willfully neglected and refused to 
support and maintain his said illegitimate child, Peggy Anne Brown, 
begotten upon the body of Rulie Lee Brown? Answer : Yes." 

Thereupon the court entered judgment that defendant be confined in 
jail, etc., suspended on condition that  he pay certain sum of money per 
week for the support of the child, etc. Defendant appeals therefrom 
to Supreme Court, and assigns error. 

Attorney-General  li.lc?lldlan and Assis tant  At torney-General  Rhodes  
f o r  the  S f a f e .  

P. H.  Bell  for de fendan t ,  appel lant .  

WIXBORPI'E, J. Khi l e  the assignments of error presented by appellant 
on this appeal fail to rereal error in the trial below, we treat some of 
them ser iat im:  

1. There is no error in refusing to remand the case to the Juvenile 
Court of Washington County. 

The statute, pertaining to the establishment of Juvenile Courts, Article 
2 of Chapter 110 of General Statutes, provides that  "the Superior Courts 
?hall have exclusive original jurisdiction of any caee of a child less than 
sixteen years of age residing in or being a t  the time within their respec- 
tive districts : (1 )  "Who," among other things, "violates any . . . State 
law . . ." And it is understood, in law, that  the term "court" when so 
used in this statute, refers to the Juvenile Court which is therein created, 
G.S. 110-22, formerly C.S. 5040, as a separate but not independent part  
of the Superior Court. See I n  re Preva t t ,  223 N.C. 833, 28 S.E. 2d 564, 
and cases cited. 

I n  the light of this statute, G.S. 110-21, formerly C.S. 5039, as applied 
to the facts of the present case, it  is seen that  a t  the time the offense with 
which defendant is charged was committed, as well as on the date warrant 
was issued against him, he was more than sixteen years of age. Defend- 
ant  is indicted under G.S. 49-2, which provides that "any parent who 
willfully neglects or who refuses to support and maintain his or her 
illegitimate child shall be guilty of a misdemeanor and subject to such 
penalties" as are provided in the statute referred to as "An Act Concern- 
ing the Support of Children of Parents Not Married to Each Other." 
The only prosecution contemplated under this statute is that  grounded 
on the willful neglect or r e f u ~ a l  of any parent to support and maintain 
his  or her illegitimate child,-the mere begetting of the child not being 
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denominated a crime. S. v. Stiles, 228 N.C. 13?, 44 S.E. 2d 728, and 
cases cited. The question of paternity is incidental to the prosecution for 
the crime of nonsupport. S. v. Summerlin, 224 N.C. 178, 29 S.E. 2d 
462 ; S. v. Stiles, supra. Defendant, having been born on 18 May, 1932, 
as stipulated, became sixteen years of age on 18 May, 1948, and the 
warrant was issued 4 September, 1948. 

2. As to the assignments of error based upon exceptions to denial of 
motions, aptly made, for judgment as of nonsuit, the evidence offered 
against defendant is sufficient to take the case to the jury (1) on ques- 
tions of paternity of the child, and of admission of paternity by defend- 
ant, which are incidental to the prosecution for the crime of nonsupport, 
S. v. Summerlin, supra; S. v. Stiles, supra; and ( 9 )  on question of willful 
neglect and refusal by defendant to support and maintain his illegitimate 
child. G.S. 49-2. 

3. The ruling of the court in permitting the amendment to the war- 
rant, to which exception is also taken, is in keeping with rules of prac- 
tice in the courts of the State. See 8. v. Brown, 225 N.C. 22, 33 S.E. 2d 
121, where the authorities are cited. 

4. As to the charge: While portions of the charge as shown in the 
record to which exceptions are taken, may be in some respects inaccurate, 
it appears reasonably clear that when read contextually the jury could 
not have been confused or misled, and, hence, ]wejudicial error is not 
made to appear. 

5. Other exceptions have been considered and found without merit. 
I n  the judgment below, there is 
No error. 

LOUIS A. BYE, EMPLOYEE, V. INTERSTATE GRANITE COMPANY, EM- 
PLOYER, BITUMINOUS CASUALTY CORPORATION AND/OR PACIFIC 
EMPLOYERS INSURANCE COMPANY, NON-IIXBUREBS, CABBIEBB. 

(Filed 4 May, 1949.) 

1. Master and Servant 8 53- 
The carrier of the insurance during the employee's last thirty day period 

of exposure to the hazards of an occupational disease is solely liable for 
compensation allowed for total disability from the occupational disease. 
G.S. 97-57. This result is not affected by the fact that prior to the time 
such insurance company became the carrier, medical examinations had 
disclosed that the employee was suffering with the disease, that the Indus- 
trial Commission had advised him as to the cornpensation and rehabilita- 
tion provisions of the Act, but had, in the exercise of its discretion, failed 
to order him to quit the occupation. G.S. 97-61 
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a. Master and Servant 55d- 

Where the findings of the Industrial Commission essential to the validity 
of its award are supported by competent evidence, such findings are bind- 
ing on the courts on appeal. 

DEFENDANT Pacific Employers Insurance Company's appeal from 
S h u f o r d ,  Special  J u d g e ,  October 4, 1948, Extra  Term of MECKLENBURQ 
Superior Court. 

Smathers ,  S m a t h e r s  & Carpen ter  a n d  J a m e s  1;. D e L a n e y  for Pacific 
E m p l o y e r s  Insurance  Co., de fendan t ,  appel lant .  

Pierce & B l a k e n e y  for B i t u m i n o u s  Casua l t y  Corporat ion,  de fendan t ,  
appellee. 

Dav id  J .  Cra ig ,  Jr . ,  for p l a i n t i f ,  appellee. 

SEAWELL, J. The appeal under consideration is by the Pacific Em-  
ployers Insurance Company, Carrier of Insurance for the Interstate 
Granite Company. The controversy is between the Bituminous Casualty 
Company, appellant, sometime carrier for the Granite Company during 
the employment of the plaintiff's intestate, now appellee, and the Pacific 
Company, appellant, carrier when the employee quit work. The em- 
ployer, the Granite Company, did not appeal ; and since the sole question 
involved is which of the carriers is liable under the risk, and subject to 
payment of the award, which is not assailed, the plaintiff administratrix 
is not concerned with the result. 

The subject award was made under a claim filed by Bye before the 
Industrial Commission March 3, 1947, for compensation for total and 
permanent disability caused by silicosis contracted in the course of em- 
ployment as a granite stone cutter through the inhalation of silica dust. 
-4 hearing was had before Commissioner Ruren Jurney,  upon which 
hearing findings of fact were made and award adverse to  the Pacific 
Company, and appeal was made by it to the full commission. There the 
award was again adverse, exonerating the Bituminous Company and 
fixing liability on the appellant. From this award the Pacific Company 
appealed to the Superior Court of Mecklenburg County, where the award 
of the Commission was affirmed; and the Pacific Company appealed to 
this Court. 

Pertinent to this appeal, the Workmen's Compensation Act, G.S. 97-57, 
provides : 

"In any case where compensation is payable for an  occupational 
disease, the employer in whose employment the employee was last 
injuriously exposed to the hazards of such disease, and the insurance 
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carrier, if any, which was on the risk when the employee was so last 
exposed under such employer, shall be liable.'' 

Silicosis is a progressive and often fatal  condition similar to  asbestosis - 
which latter was formerly recognized as conlpensable under the more 
general provisions of the statute as an accident arising out of, and in the 
course of employment. McMeely v. Asbestos Co., 206 N.C. 568, 174 S.E. 
451. By amendment to the law, silicosis, along with other occupational 
diseases named, was made compensable in the same manner as an  injury 
by accident arising out of and in  the course of employment. 

Obvious difficulties i n  fixing liability for compensation during suc- 
cessive periods, or stages, of employment, no doubt led to the present law 
which predicates the liability on the last exposure, providing it is as much 
as 30 days, and makes no provision for sharing liability with former 
employers, or carriers on previous risks, or pro rating the award. The 
sole liability is upon the carrier which was "on the risk"-that is, insurer 
-for the period of last exposure, as defined and limited in the act. 
Haynes  v. Feldspar Producing Co., 222 N .  C., 163, 22 S.E. 2d 275; G.S. 
97-57. supra. 

z .  

This much we do not understand appellant to dispute. I t  does, how- 
ever, ask serious consideration of the contention that prior to the filing 
of the present claim, and before i t  became carrier, and while Bituminous 
was still "on the risk," all the facts and conditions entitling the employee 
to compensation for total disability had supervened; and that  certain 
letters, or communications made by Bye, the employee, to the Industrial 
Commission, and the answers thereto amounted, in law, to a filing of 
Bye's claim as employee, and assumption of jurisdiction by the Industrial 
Commission: and that  the more formal claim made thereafter was nuga- - 
tory, and fixed no liability on Pacific Company, which became carrier 
thereafter; citing Hardison I ) .  H a m p f o n ,  203 N .  C .  187, 165 S.E. 355; 
I Ianks  v. Utilities Co., 210 N.C. 312, 186 S.E. 252; and several cases 
from other jurisdictions, to which our attention has been given. I t  is 
further contended that  under G.S. 97-61, i t  was the duty of the Industrial 
Commission, under the reports made by the examining physician, to 
remove Bye from the employment and whatever claim he might have 
dates from that  time and to the Bituminous Company, then on 
the risk. 

I n  this connection the appellant presents the examinations made of 
Bye from time to time, showing the beginning and progress of his silicosis 
disease, his notification thereof, and the advice given him in regard to 
quitting the occupation, or going into something else. These examina- 
tions are compulsory, and are made from time to time, and reports thereof 
filed, by authority of G.S. 97-61. 
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We find that  he was advised by the Industrial Commission to seek new 
employment because of reports made to the Commission by the examin- 
ing physician, but that  because of his age he was advised by the Commis- 
sion ( N a y  20, 1946))  "because of your age and long exposure the Indus- 
trial Con~mission is leaving i t  to your own judgment; but to inform you 
of your rights, the C'orn~nission is sending you a copy of the Workmen's 
Compensatiorl Law. and call to your attention Sections 97-54 through 
97-71, and particularly Section 97-61.,' The cited section applies not 
only to compensation but to rehabilitation. The inquiry of Bye seemed 
rather to debate the question whether he should abandon the only em- 
ployment he knew anything about, or seek rehabilitation under the 
statute;  and we do not find it significant as affecting the validity of the 
claim and award. N o  order was made by the Commission and we cannot 
find that  the situation made i t  compulsory in law, or deprived the Com- 
mission of sound di~cretion.  

Bye had been working, intermittently, for the Granite Company since 
1941. H i s  last resumption of work began in January,  1947, and lasted 
39 days. The claim was filed in apt  time thereafter. 

The only findings of facts essential to the validity of the award were 
supported by competent evidence, and are binding on us ; Hor ,qan  v. C l o t h  
X i l l s ,  207 N.C. 317, 177 S.E. 165; G r a h a m  v. W a l l ,  220 N.C. 84, 16 S.E. 
2d 691; A r c h i e  c. L u m b e r  Co., 222 N.C. 477, 23 S.E. 2d 834; and we 
find no reason to challenge the conclusion reached. 

The judgment of the Superior Court is 
Affirmed. 

31. A. DOMINET v. INTERSTATK GRANITE COMPASY, EMPLOYER. BITU- 
XINOUS CASUA1,TP CORPORATIOX AND/OE PACIFIC EMPLOYERS 
IXSURANCE COMPANY, NOR'-INSURERS, CARRIERS. 

(Filed 4 May, 1949.) 

DEFEKDAET, Pacific Employers Insurance Company's appeal from 
S h ? ~ f o r d .  8pec ia l  Jud,qe ,  October 4, 1948, Extra  Term of ~ ~ E C K L E N B U R Q  

Superior Court. 

S m a f h e r s ,  S m a f h e r s  R. Carpen te r  and  J a m e s  L. D e L a n e y  for Pacific 
Entplo!/ers In surance  Co., d e f e n d a n t ,  appel lant .  

Pierce  cC. R l a k e n ~ y  for B i t u m i n o u s  C a s u a l t y  Corpora t ion ,  d e f e n d a n t .  
appellee.  

D a d  J .  Cra ig ,  J r . ,  for p la in t i f f ,  appellee.  
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PER CURIAM. This case is controlled by what  i;3 said i n  Bye v. Granite 
Company, ante, 334, and  the  judgment  of the  Superior  Cour t  is affirmed 
on that authority. 

Affirmed. 

T. LACY WILLIAMS, ADMISISTRATOR C. T. A., D. B. N. ON THE ESTATE OF K. B. 
JOHNSON, DECEASED, V. MRS. M. ALICE JOHNSON, WIDOW OF K. B. 
JOHNSON, DECEASED, F. T. DUPREE, JR., TRIJSTEE, MRS. ETHEL G. 
BONNER, EXECUTRIX OF A. M. BONNER, C. P. DICKSON, L. C. YEAR- 
GAN, W. L. TOTTEN, INDIVIDUALLY AND AS TRUSTEE, W. P. CAMPBELL, 
FRED HUNTER, J. L. GARWOOD, S. P. VENTERS, J. L. GEORGE, A. A. 
CORBETT AND GEORGE W. BREWER. 

(Filed 4 May, 1949.) 
1. Homestead 4- 

Right and title to homestead is created by the Constitution, Art. S, 
sec. 2, and a resident may have his homestead allotted even though he is 
solvent, G.S. 1-386, and while the sheriff must lay off homestead before 
levy and sale under execution upon real property against a resident debtor, 
G.S. 1-371, the allotment of the sherifP is only for the purpose of ascer- 
taining whether there be any excess of property over the homestead and 
does not create the right or vest title in the debtor. 

2. Homestead § 8- 
When the homestead is once allotted, the only way the property em- 

braced therein may lose its homestead character ir! by death, abandonment, 
or alienation. 

3. Same: Judgments  8 23- 

Payment of the judgment under which homestead has been allotted does 
not extinguish the homestead, and does not renew the running of the 
statute against judgments then of record or thereafter docketed. 

4. Homestead § 9- 
The registration of a certified copy of the report of the appraisers is 

indispensable only when the allotment is made on petition of the home- 
steader and when the homestead is laid off by the €:heriff, failure to register 
report of the appraisers is a n  irregularity insufficient to invalidate the 
allotment. For statutory change on this aspect see Chap. 912, Session 
Laws of 1945. 

6. Homestead 4: Appeal and  Error § 51b- 
Decisions of long standing adjudicating homestead rights, which have 

not been overruled, create rules of property governing such rights so long 
as  they are  not superseded by act of the Legislsrture. 

6.  Judgments  § 22a- 
A docketed judgment is a lien upon the realty of the judgment debtor 

and is also evidence of a personal debt of the judgment debtor, but creates 
no lien against the personalty. 
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7. Judgments  § 23: Homestead § 4- 

The allotment of homestead suspends the rnnning of the statute of 
limitations against the judgment a s  a lien upon the property embraced in 
the homestead, but does not toll the statute in respect to the debt as  such 
or the personal liability of the debtor for the payment thereof. G.S. 1-369. 

8. Executors and  Administrators § 17: Limitation of Actions § 10- 

If the judgment creditor wishes to share in the distribution of the 
personal estate of his deceased judgment debtor, G.S. 28-105, et seq., and 
to protect himself against the running of the statute of limitations as  
against the debt, G.S. 1-22, he must Ale his claim with the personal repre- 
sentative of the deceased. 

9. Executors and Administrators 8 13f- 
Where land is sold to malre assets to pay the debts of the deceased, the 

proceeds of sale retain the quality of real property to the extent necessary 
to discharge all liens thereon, and only the surplus, if any, becomes per- 
sonal property and is payable to the personal representative as  personal 
assets of the estate. 

10. Same: Executors and Administrators 8 29- 
Where the proceeds of sale of land to malre assets to pay debts of the 

decedent a re  insufficient to pay all liens in full, the proceeds must be used 
exclusively for the payment of the liens, G.S. 28-105 ( 5 ) ,  and no part of 
the proceeds may be taxed with costs of administration. 

11. Same: Reference 8 17- 
Where, in a suit to abtain advice and instruction of the court for the 

proper distribution of the assets of the estate, the cause is referred to a 
referee, the taxing of the referee's fee is within the discretion of the court, 
G.S. 6-21 ( 6 ) ,  and order of the court pro rating the referee's fee between 
the funds derived from sale of realty to make assets and the personal 
property of the estate will not be disturbed. 

APPEALS by W. L. Totten, individually and  as  trustee, E t h e l  C. Bonner, 
executrix, and C. P. Dickson, respondents, f rom Stevens, J., March  Terrn, 
1949, WAKE. 

Pet i t ion for  advice and instruction respecting the proper distribution 
of estate funds in the hands of petitioner. 

K. B. Johnson,  a resident of Wake  County, died testate, possessed of 
certain personal property, and also certain real estate which had  there- 
tofore been allotted to  him as  a homestead. Numerous judgments against 
h i m  appear  of record a t  the  t i m e  of his death and f o r  years pr ior  thereto. 
H i s  widow, the executrix, filed a final account and paid into the  clerk's 
office $368.44. without  undertaking to resort to  the  land to make assets 
t o  pay  the judgment creditors. 

Thereafter ,  plaintiff was appointed administrator  c. t. a., d. b. n. H e  
collected from personal assets the additional sum of $318.14, making  total 
personal assets i n  the sum of $686.58. R e  also instituted a proceeding 
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to sell the homestead land to make assets. The land was sold and he 
received and now has in hand $6,500, subject to certain claimed admin- 
istrative expenses. 

C. P. Dickson, A. M. Bonner, testator of Ethel  C. Bonner, and W. L. 
Totten, judgment creditors and respondents herein, filed notice of their 
respective judgments with the executrix. The claims of Totten and 
Dickson were rejected. The claim of Mrs. Bonner was first disapproved 
and then accepted and approved. Dickson instituted suit and recorered 
judgment, but Totten elected not to sue, so that  now the claims of Dickson 
and Bonner have been filed with the executrix within the law and thev 
claim the prior right to participate in  the distribution of the personal 
assets. 

I n  1935 there were a number of judgments against K. 33. Johncon of 
record, including judgment in favor of P. D. Snipes against K. B. John- 
son e t  al., docketed in Judgment Docket 35 a t  p. 170. Execution x a s  
issued on the Snipes judgment. The  sheriff, acting thereunder, had 
Johnson's homestead allotted in one town lot and s thirty-five acre tract 
of land. Notations of the allotment dated 11 June 1935 and the report 
of the sheriff appear on the face of the judgment. The return of the 
appraisers appears in the judgment roll. I t  is contended that a certified 
copy of the homestead allotment was not certified to and registered in 
the office of the register of deeds of Wake County, but the referee did not 
so find and there is no exception to his failure t o  so find, 

The Snipes judgment under which the homestead was allotted bears 
this ent ry :  "Received of Harold W. ,Johnson $8,717.70 in full of juclg- 
ment, interest and costs. This December 3, 1935." signed by the assistant 
clerk. 

I t  is conceded that  if the payment of the judginent under which the 
homestead was allotted or the irregularity in the returns thereof does not 
revive the running of the statute of limitations, then the first three judg- 
ments docketed and now owned by respondent Dupree, J r . ,  trustee, and 
the Ogburn judgment now owned by respondent Totten, trustee, will 
consume all the funds derived from the sale of the homestead property, 
and the appellants, other than Totten, mill be relegated to such rights 
as they may have to participate in the distribution of the perqonal estate. 

The referee filed his report in which he found facts in detail. Upon 
the facts found he concluded tha t :  (1) there wac; a ralid allotment of 

\ * 

homestead which operated to suspend the running of the statute of limi- 
tations upon all docketed judgments :igainst K. 11. Johnson during the 
continuance of the homestead ; ( 2 )  the cancellation of the judgment under 
which the homestead was allotted did not o ~ e r a t e  to cancel the home- 
stead allotment or rerire the running of the statute of liniitations against 
docketed judgments; ( 3 )  upon the death of the judgment debtor. the 
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statute of limitations began to run  anew but was again suspended by the 
institution of the proceeding to  sell the land to make assets; (4)  a judg- 
ment creditor who has an  existing lien upon land embraced within a 
homestead allotment is not required to file or prove the claim with the 
personal representative of the judgment debtor; (5)  the proceeds from the 
sale of the homestead land retain their character as realty for the pur- 
pose of discharging all liens against the same in the order of their priority 
a t  the time of the death of the judgment debtor; ( 6 )  the homestead allot- 
ment tolled the statute of limitations as to docketed judgments solely for 
the protection of their lien and that  therefore the personal debts evi- 
denced by the judgments numbered one to six inclusive are now barred 
by the ten-year statute and judgments numbered seven to fourteen inclu- 
sive are also barred in so f a r  as they vest in the judgment creditors any 
right to share in the distribution of the personal estate; (7 )  a judgment 
creates no lien or personal property and the statute, after the death of 
the judgment debtor, continues to run  against i t  unless the claim is filed 
with the personal representative; (8)  the amounts due on the Bonner 
and the Dickson judgments constitute valid claims against the estate and 
must share in the distribution of the personal assets; ( 9 )  the fund 
derived from the real property, less the costs of sale, should be applied 
to the payment of the first three judgments owned by Dupree, J r . ,  trustee 
and the Ogburn judgment owned by Totten, trustee, in the order of their 
record priority; and (10) the fund derived from personal assets should 
be applied first toward the payment of the costs of administration, attor- 
n e ~ s '  fees, and referee's fees, and the balance thereof should be paid on 
the Bonner and Dickson judgment., notices of which were filed with the 
testatrix. 

Respondents Dickson and Bonner filed exceptions to the report as 
appears of record. 

The cause came on to be heard on the referee's report a t  the January  
Teriii, 1949, Wake Superior Court. I t  was then agreed that  the court 
should take the cause under adrisement and render judgment in or out 
of court a t  his convenience. 

At  the March Term, on 16 March, the judge rendered judgment over- 
ruling all exceptions and affirming the report of the referee. At  the same 
term, on 24 March, the court signed an  amendatory judgment in which it 
is directed that  the costs of court, the costs of administration, attorneys' 
fees and referee's fees be prorated between thc fund derived from the sale 
of real eqtate and the fund derived from the sale of personal property "in 
proportion to the total amount of money derived from each source." 
Respondent Totten, trustee, excepted to the amendatory judgment and 
appealed. Respondents Bonner and Dickson also appealed. 
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Briggs & West for Mrs. Ethel C. Bonner, Exr. 
A. J .  Fletcher and F. T .  Dupree, Jr., for F. T .  Dupree, Jr., trustee. 
W .  L. Totten, indi+dually and as trustee, in propria persona. 
Harris & Poe and Logan D. Howell for C .  P. Dickson. 

BARNHILL, J. The appeals here present two questions for decision: 
(1)  Does the payment of the judgment under which a debtor's home- 
stead is allotted extinguish the homestead and revive the running of the 
statute of limitations against judgments then of record or thereafter 
docketed, and (2)  did the court err  in taxing a ratable portion of the 
costs incurred in this proceeding against the fund derived from the sale 
of the homestead real estate? 

The right to a homestead is guaranteed by the Constitution. N .  C. 
Const., Art .  X, sec. 2. Insolvency or the need for protection against sale 
is not a prerequisite to its allotment. While the homestead may have real 
beneficial value only when the owner is in debt, and pressed by final 
process of the court, i t  is ever operative. A resident occupant of real 
property, though free from debt and possessed of great wealth, may, if he 
so elects, have i t  set apar t  to him on his own voluntary petition. G.S. 
1-386. 

When a sheriff is seeking to collect a judgment under execution issued 
to him, he must, before levying upon the real property of the debtor, 
proceed to have the debtor's homestead allotted. G.S. 1-371. But  this 
does not create the homestead right. Title thereto is vested in the owner 
by the Constitution and no  allotment by thp sheriif is necessary to create 
the right or  vest the title. 

N o  sale can be had until the homestead is first ascertained and set 
apar t  to the judgment debtor. The  allotment by the sheriff is only for 
the purpose of ascertaining whether there be any excess of property over 
the homestead which is subject to sale under execution. Lambert v. Kiw 
nery, 74 N.C. 348; Gheen v. Summey, 80 N.C. 188;  Littlejohn v. Eger- 
ton, 77 N.C. 379. The issuance of the execution and the levy thereunder 
merely set in motion the machinery through w'hich the homestead is 
valued and set apart  to the owner. 

Thus i t  appears that  the homestead, whether allotted on the voluntary 
petition of the owner or by the sheriff under execution, is not the off- 
spring of and does not draw its life blood from a judgment debt. I t  
stems from the Constitution and "it is not the condition of the home- 
steader that creates the homestead condition, but the force of the Consti- 
tution, attaching to and acting upon the land." Thomas v. Fulford, 117 
N.C. 667. 

When the homestead is once allotted, the only way the property em- 
braced therein may lose its homestead character is by death, abandon- 
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ment, or alienation. 40 C.J.S. 442; Posey a. Commercial Nut. Bank, 
55 S.W. 2d 515; Hillsboroz~gh Inv. Co. v. Wilcox, 1 3  So. 2d 448; Nelson 
v. Hainlin, 104 So. 589; Fidelity & Casualty Co. of N .  Y .  v. Magwood, 
145 So. 67. 

Once acquired i t  is presumed to continue. So  strong is this presump- 
tion that  the majority of courts hold that  where the homestead character 
has attached to property, i t  can be lost only by waiver or abandonment by 
the owner. I n  re McClain's Estate, 262 N.W. 666; City Nut. Bank v. 
Johmon, 96 S.W. 2d 482; De Haven & Son Hardware Go. v. Schultz, 
269 P. 778. 

"If . . . the homestead has once been laid off a t  the instance of cred- 
itors, though the debts may be discharged, the restriction remains . . ." 
Hughes v. Hodges, 102 N.C. 236 ; Tucker v. Tucker, 103 N.C. 170. 

"While the homestead as allowed lasts, i t  remains 'exempt from sale 
under execution or other final process obtained on any debt ;' and it lasts 
during the life of the owner thereof; and, after his death, during the 
minority of his children, or any one of them, and the widowhood of his 
widow, unless she be the owner of a homestead in her own right." Jones 
v. Britfon, 102 N.C. 166. 

The purpose of the homestead provision of the Constitution is to  sur- 
round the family home with certain protection against the demands of 
urgent creditors. De Haven & Son Hardware Co. v. Schultz, supra: Gee 
a. Moore, 14 Cal. 472 ; 2 Tiffany, Real Property, sec. 577. I t  carries the 
right of occupancy free from levy or sale under execution so long as the 
claimant may live unless alienated or abandoned. I t  is the place of 
residence which the homesteader may improve and make comfortable and 
where his family may be sheltered and live, beyond the reach of those 
financial misfortunes which even the most prudent and sagacious cannot 
always avoid. 

T o  say that  i t  is defeated and its protection destroyed merely by the 
payment of the judgment under which i t  was allotted is to overlook the 
very nature and purpose of the right. Gardner v. McConnnughey, 157 
N.C. 481, 73 S.E. 125. 

I t  is suggested that  if the payment of the judgment did not vacate the 
homestead allotted then the homesteader loses the protection it is 
intended to afford; that  if vacated, the running of the statute of limita- 
tions would no longer be tolled, but if continued in force the judgments 
are kept alive to the detriment of the homesteader. The  answer here is 
the homestead allotment protected the debtor's home against executiozl 
sale under any  one of the numerous judgments then of record-the end it 
was designed to accomplish. 

I f  a certified copy of the report of the appraisers was not registered in 
the office of the register of deeds of the county, as now contended, this was 



344 I N  T H E  S U P R E M E  COURT. 1230 

a n  irregularity insufficient i n  force and effect to  invalidate the allotment. 
Bevan v .  Ellis,  121 N.C. 224; Crouch v. Crouch, I60  N.C. 447, 76 S.E. 
482; Carstarphen v. Carstarphen, 193 N.C. 541, 137 S.E. 658. 

The object of the notice by registration in the office of the register of 
deeds "is not to inform the creditors of the homesteader that  the home- 
stead, after i t  is allotted, cannot be sold under execution for his debts. 
because the creditors are presumed to know that  that  was so even before 
the homestead is allotted." I t  is to give notice tc, third parties having 
transactions with the debtor respecting the homestead property and is 
indispensable only when the allotment is made on the petition of the 
homesteader. Bevan v .  Ellis,  supra; Crouch v .  Crcluch, supra. 

The soundness of these decisions may not be attacked a t  this late date. 
They created a rule of property which governed ihe application of the 
homestead statute as to all transactions affecting i,he homestead so long 
as they were not overruled or superseded by Act of the Legislature. ( I n  
this connection note Chap. 912, Session Laws, 1945, which now makes the 
registration of the return of the appraisers a prerequisite to its validity, 
a t  least against all third parties.) 

A money judgment is a bipronged, dual-natured instrument: ( 1 )  I t  is 
the evidence of a personal debt of the judgment debtor payable out of any 
assets he may possess, and (2 )  i t  is a lien against the real estate of the 
debtor as security for the payment of the debt. 

When a homestead is allotted i t  serves to suspend the running of the 
statute of limitations against the judgment as a l.en upon the property 
embraced in  the homestead. Cleve v .  Adams, 222 N.C. 211, 22 S.E. 2d 
567. It does not toll the statute in respect to the debt as such or the 
personal liability of the debtor for the payment thereof. G.S. 1-369, 370. 
McDonald v .  Dickson, 85 N.C. 248; Kirkwood v. Peden, 173 N.C. 460, 
92 S.E. 264; Hicks  v .  Wooten,  175 N.C. 597, 96 S.E. 107. 

I f  the judgment creditor wishes to share in the distribution of the per- 
sonal estate of his deceased judgment debtor, G.S. 28-105, et seq., and to 
protect himself against the running of the statute of limitations as against 
the debt, G.S. 1-22, he must file his claim with the personal representative 
of the deceased. Daniel v. Laughlin, 87 N.C. 433 ; Barnes v. Fort ,  169 
N.C. 431, 86 S.E. 340; Rodman v. Sf i l lman,  220 N.C. 361, 17 S.E.  2d 
336. While the amount due is adjudicated, it is nonetheless a provable 
debt. Moore 1 % .  Jones, 226 N.C. 149, 36 S.E. 2d 920. 

Ordinarily the judgment creditor must enforce his rights against the 
estate of his deceased debtor through the personal representative. Xoore 
v. , Jon~s ,  s u p m .  Hence it is proper, if not mandatory, to give notice in 
all instances. However, as the estate here is insolvent and those judgment 
creditors who have not filed notice with the plaintiff or his predecessor 
can only assert their claims against t h ~  homestead property, that  question 
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is not presented for decision. See, however, Stonestreet z.. Frost, 123 
N.C. 640, and Rodman v. Stillman, supra. 

The referee correctly concluded that  the fund in the hands of the 
plaintiff derived from personal assets of deceased should first be applied 
toward the payment of the costs of administration, including attorneys' 
fees. The court below erred in sustaining the exception thereto and 
directing that  such costs should be paid in part  out of the fund derived 
from the sale of real property. 

This proceeding is a necessary incident to the proper administration of 
the estate of the deceased and the costs of administration are payable out 
of the personal assets. When resort is had to land to make assets, the 
proceeds of the sale retain the quality of real property to  the extent neces- 
sary to discharge all liens thereon. Only the surplus, if any, becomes 
personal property and is payable to the personal representative as per- 
sonal assets of the estate. Aioore 1.. Jones, supra. To say that  this fund 
must pay a part  of the costs of administration is but to hold that  i t  is, 
pro tanto, personal property. This is contra the controlling rule and 
would necessarily deprive the judgment creditors of a part  of their 
security which must, under the law, be applied exclusively to the pay- 
ment of their liens to the extent of the value of the security. G.S. 28-105 
(5) .  Matthews v. Peterson, 150 N.C. 134, 63 S.E. 721. The fund is set 
apart  to their use. I t  may not be consumed, in whole or in part, in the 
payment of the costs of administration. 

Lighfner v. Boone, 222 N.C. 421, 23 S.E. 2d 313, is factually distin- 
guishable. There a trust fund-a personal asset-was the subject of 
controversy. 

What is here said does not apply to the referee's fee which is taxable in 
the discretion of the court. I t  is so expressly provided by statute. G.S. 
6-21 (6) .  

The amendatory judgment entered 24 March 1948, in so f a r  as i t  relates 
to the taxation of costs other than the referee's fee must be vacated. 
Both judgments as here modified are affirmed. 

Modified and affirmed. 

STATE r. RALEIGH SPELLER. 

(Filed 4 May, 1949.) 

1. Rape § 4- 

Evidence in this case of defendant's guilt of the capital offense of rape 
held sufficient to overrule defendant's motion to nonsuit. G.S. 15-173. 
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a. Criminal Law 8 3!&: Rape 9 S-- 

Articles of clothing identified as  those worn iby the accused and the 
prosecutrix a t  the time of the crime, bearing tears and stains corroborative 
of the State's theory of the case, a re  properly admitted in evidence. 

3. Criminal Law 9 3- 
Where there is evidence that  incriminating statements made by defend- 

an t  to officers were voluntary, it  is not error for the court to admit testi- 
mony thereof in evidence. 

4. Constitutional Law 9 34d- 
The constitutional right of every defendant in rr criminal prosecution to 

be represented by counsel contemplates not only that accused shall have 
the privilege of engaging counsel, but also that  he and his counsel shall 
have a reasonable opportunity in the light of all attendant circumstances 
to investigate, prepare, and present his defense. Constitution of N. C., 
Art. I, sec. 11. XIV Amendment to the Federal IConstitution. 

5. J u r y  89 3, 9- 
Counsel for defendant must be prepared to support with evidence their 

challenge to the array when the jury is selected from citizens of the county 
in the ordinary course of law, but when the judge, subsequent to the con- 
vening of the term, enters a n  order on his own motion without notice, 
calling for a special venire from another county under the provision of 
G.S. 1-86 counsel for defendant should be given time to investigate and 
procure evidence in support of their challenge ta the array. 

6. Constitutional Law 9 33- 

Exclusion of Negroes froin grand and petit juries solely because of their 
race or color denies Negro defendants in criminal prosecutions the equal 
protection of the laws required by the Fourteenth Amendment to the 
Federal Constitution. 

7. Same: J u r y  9 &New tr ia l  awarded for  failure t o  g ran t  counsel oppor- 
tunity t o  procure evidence t o  support challenge t o  t h e  array. 

After the convening of the term the trial court entered a n  order for a 
special venire from another county under authority of G.S. 1-86. Counsel 
for defendant challenged the array on the grounli that  persons of defend- 
ant's race had been escluded from the jury list solely because of their 
race. The court refused the request of counsel for time to investigate and 
secure evidence in support of their challenge to the array, but counsel for 
defendant obtained evidence from members of the special venire and by- 
standers of the courtroom, tending to sustain their challenge. H e l d :  I t  
appearing that  defendant was prejudiced by denial of reasonable oppor- 
tunity to procure evidence in support of his challenge to the array, a new 
trial must be awarded for the denial of defendant's constitutional right 
to be properly represented by counsel. 

8. Constitutional Law 9 33: Criminal Law 3 81a:  (Jury 9 3- 

Ordinarily, findings of the trial court that special veniremen were drawn 
and summoned in accordance with law and that there had been no dis- 
crimination against persons of defendant's race in preparing the jury list, 
a re  conclusive when supported by evidence, but when i t  appears that  the 
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trial court refused to give defendant time to investigate and procure evi- 
dence in support of his challenge to the array and that such refusal 
amounted to a denial of defendant's constitutional right to proper repre- 
sentation by counsel, the findings upon incomplete evidence are not con- 
clusive. 

APPEAL by prisoner, Raleigh Speller, from Parker, J., and a jury, a t  
the November Term, 1948, of BERTIE. 

This is the second time that  this case has come to this Court on the 
appeal of the prisoner, a Negro man, from a sentence of death pronounced 
on a verdict of a petit jury finding him guilty of the capital felony of 
rape upon a white woman. On the former appeal, this Court revereed 
the conviction and judgment and remanded the action to the Superior 
Court of Bertie County for a new tr ial  because i t  concluded that  the 
prisoner had been denied his constitutional rights through the purposeful 
exclusion of members of his race from the grand jury by which he was 
indicted. S.  v. Speller, 229 N.C. 67, 47 S.E. 2d 537. The prisoner was 
indicted anew on the same charge a t  the August Term, 1948, of the 
Superior Court of Bertie County by a different grand jury composed of 
members of both the white and Negro races. The validity of the second 
indictment is not challenged. When arraigned thereon, the prisoner 
pleaded "not guilty" and procured a continuance of the trial to the 
November Term, 1948, of the Superior Court of Bertie County. 

On the opening day of that  term, to wit, 1 5  November, 1948, the pre- 
siding judge entered an  order on his own motion under G.S. 1-86 direct- 
ing that  a special venire of 75 persons should be summoned from Warren 
County, a county in the same judicial district as Bertie, to appear in the 
Superior Court of Bertie County a t  3 :00 o'clock p.m. on the following 
day as the jury panel for the trial of this case, and providing that  the 
names of such persons should be drawn from the jury box of Warren 
County by a child under ten years of age in  the presence of the Clerk to 
the Board of Commissioners of Warren County, the Solicitor of the 
district, the prisoner, and counsel for the prisoner. 

Neither the solicitor nor counsel for the defense had any notice that  
the jury panel would be called from Warren County until the trial judge 
read and signed the order therefor in open court on the first day of the 
term. Warrenton, the county seat of Warren County, is about 82 miles 
from Windsor, the county seat of Bertie County, where the prisoner made 
his home, and more than 50 miles from Durham and Raleigh, where 
counsel for the defense resided and ordinarily practiced law. The record 
does not indicate that  the prisoner or his attorneys possessed any personal 
knowledge of Warren County or its affairs when trial was had in this 
case. 
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Pursuant  to the order for the special venire, scrolls bearing 75 names 
were drawn from the jury box of Warren County in the courthouse a t  
Warrenton about 5 :00 p.m. on Monday, 15  November, 1948, by a child 
under ten years of age in the presence of the clerk to  the Board of Com- 
missioners of Warren County, the solicitor, the prisoner, and counsel for 
the defense. As a result of absence or illness, 18 of those whose names 
were drawn did not receive a summons to serve on the panel; but the 
remainder, consisting of 56 white men and 1 Nl?gro, appeared a t  the 
courthouse of Bertie County in Windsor a t  the appointed hour on Tues- 
day, 16  November, 1948. 

Before the trial jury was chosen, sworn, or imprtneled, counsel for the 
prisoner lodged "a challenge to the entire ar ray  of petit jurors upon the 
ground of disproportionate representation of Negroes on petit juries 
in Warren County and long, continuous and systematic exclusion of 
Negroes from petit juries in Warren County, all contrary to the laws 
of the State of North Carolina and of the United States." When they 
interposed their challenge to the array, the attorneys for the defense 
moved "the Court to grant  time to get evidence from Warren County 
on the issue of disproportionate representation of Negroes on petit juries 
and long and continuous exclusion of Negroes from petit juries in 
Warren County." The tr ial  judge denied this motion, but announced 
that  he would "hear any evidence that  the defendant has," and that  there 
were "at least 59 people from Warren County, onl3 of whom is a Negro, 
in the court room.'' 

Counsel for prisoner thereupon undertook to support the challenge to 
the ar ray  by calling six witnesses a t  random from the special veniremen 
and other bystanders in the courtroom. One of these witnesses, to wit, 
T .  W. Sykes, the only Negro on the panel, testified that  he had been a 
juror in Warren County "a time or two" in the 44 years he had resided 
there, but that  he did not recall any other Negroes who had served on the 
grand jury or the petit jury in Warren County during tha t  period. 
Three of the witnesses stated that  "Negroes had served on petit juries in 
Warren County almost every term of court in the last 8 or 10 years." 
The other two disclaimed any knowledge of the matter in controversy. 
I t  was agreed, however, that  many Negroes owned property in Warren 
Countv. 

After these six witnesses had testified, the caul-t temporarily desisted 
from hearing evidence on the challenge to the array and proceeded with 
the selection of a trial jury from the special venire of 57 persons so that  
members of the venire not chosen as trial jurors might not be detained in 
Bertie County overnight. I n  taking this course, the presiding judge 
announced that  the tr ial  jury would riot be impaneled until he had ruled 
on the prisoner's challenge to the array. An all-white trial jury was 
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selected after the prisoner had exhausted the fourteen peremptory chal- - - 
lenges allowed him by statute and had sought unsuccessfully to excuse one 
of the tr ial  jurors by a challenge to the ;oil. 

When the trial jury was thus completed, the prisoner moved the court 
that  such jury be sent from the courtroom while the evidence of three 
Negroes, to wit, A. V. Sykes, L. E. Sykes, and Freddie Hicks, was 
offered ('in continuation of the motion challenging the ar ray  of petit 
jurors.'' This motion was denied, and these three witnesses were called 
to the stand in the presence of the trial jurors. A. V. Sykes, L. E. Sykes, 
and Freddie Hicks testified that  they were aged 42, 41, and 39 years 
respectively; that  they were Negroes residing and owning property in 
Warren County; that  they had never been summoned to jury service in 
Warren County; and that  they knew of only one or two Negroes who 
had ever acted as grand or petit jurors in Warren County. When the 
presiding judge made his findings of fact on the prisoner's challenge to 
the array, he found that  "there is no evidence that  these three Negroes, 
or any one of them, were qualified to be selected by the Board of county  
Commissioners of Warren County to be put into the jury box. The 
burden of proof to show this is upon the defendant, which he has not 
shown. The court takes judicial notice of the fact that  thousands and 
thousands of taxpayers in the United States not only do not file and pay 
their taxes but cheat and defraud the Government in respect to the pay- 
ment of income taxes-not only small tax payers but tax payers who are 
due to pay income taxes in the hundreds of thousands of dollars. I n  the 
face of such common knowledge i t  would be a rash presumption to assume 
that any man has paid all the taxes assessed against him f i r  the preceding 
gear." 

After presenting the evidence of there three witnesses, the prisoner 
rested in respect to his challenge to the array, and court adjourned for the 
day. On the following morning, to  wit, Wednesday, 17 November, 1948, 
the State offered certain officers of Warren County as witnesses on this 
phase of the controversy. They testified, in substance, that  a t  every 
biennial revision of the jury list during the twenty years last past the 
Board of Commissioners of Warren County had put into the jury box 
the names of all adult residents of Warren County, irrespective of their 
race or color. who were of good moral character and sufficient intelli- - 
gence and who had paid all taxes assessed against them during the preced- 
ing year. The prisoner elicited evidence on the cross-examination of the 
State's witnesses to the effect that  in 1940 Warren County had a popula- 
tion of 23,145 people, of whom 8,036 were white and 15,109 were 
Negroes, and that  during the four years next preceding the drawing of 
the special venire in the case a t  bar 1,077 whites and 28 Segroes had been 
called to jury service in Warren County. 
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The court made voluminous findings of fact to the effect that during the 
twenty years next preceding the trial of this action the Board of Com- 
missioners of Warren County had fully complied with all of the provi- 
sions of chapter 9 of the General Statutes relating to jurors by putting on 
the jury list and in  the jury box the names of all adult residents of the 
county, without regard to race or color, who were "of good moral charac- 
ter and of sufficient intelligence" and who had mrtde timely payment of 
"all the taxes assessed against them," and that  no Negroes had been 
excluded from the grand or petit juries of the county during such period 
because of their race or color. On the basis of these findings, the court 
overruled the prisoner's challenge to the array, and thereupon the trial 
jury theretofore chosen from the special venire from Warren County was 
impaneled and charged with the case. 

Both the prosecution and the defense offered testimony as to the merits 
of the action. No  good object will be served by recounting the facts in 
detail. I t  will suffice for present purposes to note that the State's 
evidence tended to show that  shortly after 10:30 p.m. on 18 July,  1947, 
the prisoner assaulted and raped the prosecutrix with savage brutality 
in the yard a t  her home a mile and a half from Windsor, and the pris- 
oner's testimony tended to establish an alibi. 

The trial judge instructed the jury that it could return any one of the 
following four verdicts, to wi t :  (1 )  Guilty of the (capital felony of rape;  
(2)  guilty of an assault with intent to commit rape;  (3 )  guilty of an as- 
sault on a female person; and (4)  not guilty. The jury found the pris- 
oner guilty of the capital felony of rape, and the court pronounced judg- 
ment of death against him on the verdict. H e  appealed, assigning errors. 

Attorney-General McMullan and Assistant Attorneys-General Bruton, 
Rhodes, and Moody for the State. 

Herman L. Taylor and C. J .  Crates for the prisoner, appellunt. 

ERVIN, J. The evidence of the State was silfficient to warrant a 
finding that  the prisoner had unlawful carnal knowledge of the prosecu- 
tr ix by force and against her will. Consequently, the motions for a 
compulsory nonsuit under G.S. 15-173 were properly denied. S. c. Books, 
228 N.C. 689, 47 S.E. 2d 234; S.  v. aunt ,  223 N.C. 173, 25 S.E. 2d 598; 
S. v. Vincent, 222 N.C. 543, 23 S.E. 2d 832; S. v. Harris, 222 X.C. 157, 
22 S.E. 2d 229; S. v. Johnson, 219 N.C. 757,14 S.E. 2d 792; S. v. Lewis, 
177 N.C. 555, 98 S.E. 309; S. v. Lancrl, 166 N.C. 411, 81 S.E. 1092. The 
articles of clothing produced at  the trial by the prosecution were rightly 
received in evidence. They were identified as garments worn by the 
accused and the prosecutrix a t  the time named in the indictment, and bore 
tears and stains corroborative of the State's theory of the case. 8. v. 
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W a l l ,  205 N.C. 659, 172 S.E. 216; 8. v. Fleming, 202 N.C. 512, 163 S.E. 
453; 8. v. lYestnzoreland, 181 N.C. 590, 107 S.E. 438; S. v. ITann, 162 
N.C. 534, 77 S.E. 295. Since the evidence indicated that  they were 
voluntary in character, the court did not e r r  in admitting the incrimina- 
tory statements made by the prisoner to the officers of the law soon after 
the alleged crime. S. v. Thompson ,  224 N.C. 661, 32 S.E. 2d 24;  S. v. 
Wagstaf f ,  219 N.C. 15, 12  S.E. 2d 657; 5'. v. Smith, 213 N.C. 299, 195 
S.E. 819; S. 7%. l 'ate ,  210 N.C. 613, 188 S.E. 91;  8. v. Edwards,  126 N.C. 
1051, 35 S.E. 540. The charge of the judge to the petit jury was note- 
worthy for accuracy and clarity, and the exception of the accused to it 
is without merit. 

This brings us to a grave question presented by the record: Did the 
trial court commit error in refusing to give counsel for the defense time .- - 
to investigate the facts and to procure evidence from Warren County in - 
support of the challenge to the a r r a y ?  

Both the State and Federal Constitutions secure to every man the 
right to be defended in all criminal prosecutions by counsel whom he 
selects and retains. N. C. Const., ,4rt. I, see. 1 1 ;  TJ. S. Const., Amend. 
X I V .  This right is not intcnded to be an empty formality. I t  would be 
a futile thing, indeed, to give a person accused of crime a day in court 
if he is denied a chance to prepare for it,  or to  guarantee him the right 
of representation by counsel if his counsel is afforded no opportunity to 
ascertain the facts or the law of the case. As the Supreme Court of 
Georgia declared in Blackmnn v. State,  76 Ga. 288 : "This constitutional 
privilege would amount to nothing if the counsel for the accused are not 
allowed sufficient time to prepare his defense; it would be a poor boon 
indeed. This would be 'to keep the word of promise to our ear and break 
i t  to our hope.' " Since the law regards substance rather than form, the 
constitutional guaranty of the right of counsel contemplates not only that  
a person charged with crime shall have the privilege of engaging counsel, 
but also that  he and his counsel shall have a reasonable opportunity in t h ~  
light of all attendant circumstances to investigate, prepare, and present 
his defense. S. 7'. Gibson, 229 N.C. 497, 50 S.E.  2d 520; 8. v. Fnrrell,  
223 N.C. 321, 26 S.E. 2d 322. 

Since the prisoner was detained in custody on a capital charge, he 
necessarily relied on his counsel to look after his defense. The action 
pended in the Superior Court of Bertie County, and the attorneys for 
the accused were charged with knowledge that  in the ordinary course of 
law citizens would be summoned from the body of that  county to serve 
as jurors on the trial of the cause. Manifestly, they could not be ex- 
pected to anticipate or guess that  the presiding judge, acting on his own 
motion and without any notice to them, would enter an  order subsequent 
to the convening of the term a t  which the case was calendared for trial 
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calling a special venire from a distant and unfamiliar county to serve 
as jurors in the cause, notwithstanding the order was authorized by a 
statute specifying that  "upon suggestion made as provided by section 
1-84 or on his own motion, the presiding judge, instead of making order 
of removal, may cause as many jurors as he deems necessary to be sum- 
moned from any county in the same judicial district or in an adjoining 
district by the sheriff or other proper officer thereof, to attend, a t  such 
time as the judge designates, and serve as jurors" in  any action in  the 
event there are probable grounds to believe that  a fa i r  and impartial 
trial of such action cannot otherwise be obtained. G.S. 1-86. Besides, 
counsel for the accused could not determine the desirability or the pro- 
priety of challenging the ar ray  until the panel was drawn and its char- 
acter ascertained. F o r  these reasons, the defense was justifiably unpre- 
pared t o  prove the validity of the challenge to the ar ray  when the special 
veniremen appeared in the Superior Court of Bertie County. 

When he lodged his challenge to the array, the prisoner invoked the 
principle enunciated by repeated decisions of the Supreme Court of the 
United States that  state exclusion of Negroes from grand and petit juries 
solely because of their race or color denies Negro defendants in criminal 
cases the equal protection of the laws required by the Fourteenth Amend- 
ment to the Federal Constitution. Bmtnson v. Nor th  Caroline, 332 U.S. 
851, 68 S. Ct. 634, 92 L. Ed.  1132; Pot ton  v. Mississippi, 332 U.S. 463, 
68 S. Ct. 184, 92 L. Ed.  76, 1 A.L.R. 2d 1286; Akins  e. Texas,  325 U.S. 
398, 65 S. Ct. 1276, 89 L. Ed.  1692; Hill  v. Texas,  216 U.S. 400, 62 S. Ct. 
1159, 86 L. Ed.  1559; S m i t h  v. Texns,  311 U.S. 128, 61 S. Ct. 164, 85 
L. Ed.  84 ;  Pierre v. Louisiana, 306 U.S. 354, 59 S. Ct. 536, 83 L. Ed.  
757; Hale v. Kentucky ,  303 U.S. 613, 58 S. Ct. 753, 82 L. Ed.  1050; 
Hollins v. Oklahoma, 295 U.S. 394, 55 S. Ct. 784, 79 L. Ed.  1500; Sorr i s  
u. Alabama, 294 U.S. 587, 55 S. Ct. 579, 79 L. Ed.  1074; Rogers v. Ala- 
bama, 192 V.S. 226, 24 S. Ct. 257, 48 L. Ed.  417; Carter v. Texas,  177 
U.S. 442, 20 S. Ct. 687, 44 L. Ed.  83!3; S m i t h  v. Mississippi, 162 1J.S. 
592, 16  S. Ct. 900, 40 L. Ed.  1082; Gibson v. Mississippi, 162 U.S. 580, 
16 S. Ct. 906, 40 L. Ed.  1078; Rush 21. Kentucky,  I07 U.S. 110, 1 S. Ct. 
625, 27 L. Ed.  354; v. Drlaware, 103 U.S. 370, 26 L. Ed.  567; 
E x  Pnrte Vir,ginia, 100 U.S. 339, 25 L. Ed.  676; 17irginia v. Rives,  100 
U.S. 321, 25 L. Ed.  670; Sirauder 1.. West Vir<qinia, 100 1T.S. 303, 25 
L. Ed.  664. As the text writer in16 C.J.S., Constitutional Law, section 
540, has declared : ('This does not mean that a jury must be composed of 
persons of each race in proportion to their respective numbers as citizens; 
nor does the equal ~ ro tec t ion  of the laws give a Negro or other person the 
right to demand that the grand or trial jury, considering his case, shall 
be composed, wholly or i11 part, of perFons of his own race or color, the 
only right to which he is entitled being that  in the selection of jurors 
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persons of his race or color shall not be discriminated against or excluded 
on that  account." Various aspects of this question are considered in 
these Xorth Carolina cases: S. v. Spel ler ,  supra;  8. v. Bmrnson, 229 
N.C. 37, 47 S.E.  2d 478; S. v. X o r i t z ,  227 N.C. 552, 43 S.E. 2d 77, 
certiorari denied 332 G.S. 768, and rehearing denied 332 U.S. 812, 68 
S. Ct. 106, 92 L. Ed.  390; S. v. Henderson ,  216 N.C. 99, 3 S.E. 2d 357; 
S. v. W a l l s ,  211 N.C. 487, 191 S.E. 232, certiorari denied 302 U.S. 635, 
58 S. Ct. 18, 82 L. Ed.  494; S. I - .  C o o p ~ r ,  205 N.C. 657, 172 S.E. 199; 
S .  v. Daniels,  134 N.C. 641, 46 S.E.  743; S. v. Peoples ,  131 S . C .  784, 
42 S.E. 2d 814; S. v. S loan ,  97 N.C. 499, 2 S.E. 666; Capehar t  v. Stew- 
a r f ,  80 N.C. 101. 

The trial court made findings that  the special veniremen were drawn 
and summoned in accordance with the laws of the State, and that  there 
had been no discrimination against persons of the prisoner's race in  
preparing the jury list. These findings were supported by evidence, and 
ordinarily would be conclusive on appeal i n  controversies of this nature. 
S. v. W a l l s ,  supra;  S. v. Cooper, supra;  8. v. Daniels ,  supra;  S. v. 
Peoples ,  supra. 

I n  the case a t  bar, however, the action of the  residing judge in calling 
trial jurors from a distant county took the prisoner and his counsel by 
surprise, and rendered them justifiably unprepared forthwith to  sustain 
by testimony the challenge to the array, which was apparently interposed 
in good fai th and on reasonable grounds. 

Attorneys for the defense asked the court, in substance, for time to 
investigate relevant matters in Warren County, and to secure evidence 
there to substantiate the ~ ~ a l i d i t y  of the challenge to the array. The 
court refused this request. B y  virtue of this ruling, counsel for the pris- 
oner were compelled to resort a t  random to the special veniremen and 
to bystanders in the courtroom at  Windsor, eighty-two miles from the 
county seat of Warren County, to sustain the proposition that  the Board 
of Commissioners of Warren County had purposely excluded Negroes 
from the jury list of Warren County and from the venire in question 
solely on account of their race or color. Despite the handicap under 
which they labored, counsel for the defense elicited testimony from their 
witnesses and from witnesses called to the stand by the State indicating 
that  the case for the State might well have been so weakened, or the case 
for the prisoner might well have been so strengthened as to have required 
contrary findings and an opposite order in respect to  the lawfulness of 
the panel if they had been granted a reasonable time for investigation, 
preparation, and presentation of the prisoner's case on the challenge to 
the array. Thus, the record discloses not only that  the prisoner and his 
attorneys were denied a reasonable opportunity in the light of prevailing 
conditions to investigate, prepare, and present his defense on the chal- 
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lenge to the array, but also that  such denial of such opportunity preju- 
diced the prisoner's rights. 

The declaration of the Supreme Court of Penne,ylvania in Brown v.  
Hummel, 6 Pa .  State 86, 47 Am. Dec. 431, is apposite. "When the 
humblest citizen comes into court with the constitution of his country 
in his hand, we dare not disregard the appeal." Since it appears from the 
record that  the prisoner has been denied the fundamental right of repre- 
sentation by counsel vouchsafed him by both the State and Federal Con- 
stitutions, the conviction and sentence are vacated, and the action is 
remanded to the Superior Court of Bertie County for  a 

New trial. 

MRS. R. 0 .  TARKINGTON v. ROCK HILL PRINTING & FINISHING CO. 
ET AL. ,  

and 
R. RI. DUNSTON v. ROCK HILL PRINTING & FINTSHING CO. ET AL. 

(Filed 4 May, 1949.) 

1. Judgments 8 32: Torts 8 +Fact that plaintiff might have joined an- 
other as defendant gives original defendant no right to force such 
joinder. 

The owner and driver of a car recovered judgment against the driver 
and owner of a truck for damages sustained in a collision upon verdict 
of the jury establishing, inter alia, that the plaintiff' therein was not guilty 
of contributory negligence. Thereafter the passengers in the car sued the 
owner and driver of the truck for injuries sustained in the same collision. 
Held: As between the parties thereto the prior judgment was res judicata 
on the question of whether the driver of the car was guilty of negligence 
contributing to the collision, and bars the right 01' the owner and driver 
of the truck from joining the driver of the car as a joint tort-feasor in the 
second action, G.S. 1-240, notwithstanding that the plaintiffs in the second 
action were not parties thereto or bound by the judgment, and could have 
joined the driver of the car as a party defendant h,ad they so elected. 

2. Automobiles 8 l 8 g  (4)  : Evidence 4 9 -  

Testimony of the driver of a car that he would have passed defendant's 
truck several feet before reaching a highway intersection if the truck 
had not pushed him off the road, ie held competent as a "shorthand state- 
ment of fact" and not objectionable :is a conclusional assertion invading 
the province of the jury. 

3. Trial 8 7: Appeal and Error 8 391- 
Argument by counsel for plaintiff as to matters not in evidence will be 

held harmless when it appears that defendant's counsel brought out the 
identical matter in the hearing of the jury in their argument upon a 
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motion. Further, in this case, such matter appeared in the pleadings 
which were read to the jury. 

4. Damages § 13a- 
An instruction that  the amount of damages rested solely in the discre- 

tion of the jury will not be held for reversible error when the charge, 
construed contestually, is to the effect that  the discretion of the jury was 
within the bounds and under the instructions of the court which stated 
correctly the rule a s  to the measure of damages. 

5. Trial § 31 d- 
The use of figurative scales by the court in its charge to the jury upon 

the burden of proof will not be held for reversible error, nor did the charge 
in this case, construed contextually, confine the jury's consideration to 
evidence offered by appellant but included all testimony favorable to 
appellant to be considered on its side of the scale. 

6. Appeal and Error § 39f- 
Exception to the charge for failure to state the evidence and declare 

and explain the law arising thereon will not be sustained when the eharge 
construed contextually is without prejudicial error. G.S. 1-180. 

*~PPEAL by  defendants, Rock H i l l  P r i n t i n g  & Finishing Co. and Wil- 
l i am T.  Floyd, f r o m  Coggin, Special ,Judge, October Special Term,  1948, 
of MECKLENBURQ. 

Separa te  actions by I h .  R .  0. Tark ing ton  and R. M. D m s t o n  to 
recorer damages for  injur ies  sustained when the  automobile in  which 
they lyere riding, owned and operated a t  the  t ime by R .  0. Tarkington,  
ma< struck by or collided with a t ruck owned by  the  corporate defendant 
and operated a t  the  t ime by its agcnt  and  employee, Wil l iam T. Floyd, 
i t  being alleged t h a t  the  damages i n  both instances were caused by the 
negligence or  defaul t  of the  defendants. As both actions arose out of the 
same circumstances and rest upon the Fame evidence, they were by  con- 
sent consolidated and tried as one casc. 

Proceeding under  G.S. 1-240, the original defendants, by  plea, cross- 
action and motion i n  each case. brought i n  the  dr iver  of the vehicle i n  
which the  plaintiff5 were riding, as a joint tort-feasor, alleging contribu- 
tory liability and demanding tha t  he appear  and answer the  cross- 
complaint of the  defendant<, and t h a t  their  rrspective rights be deter- 
mined and enforced i n  this action. 

Responding to the  motion and cross-action of the original defendants, 
R. 0. Tarkington,  the  owner and driver  of the automobile in  which the 
plaintiffs were riding, filed plea in bar  and moved t o  dismiss the cross- 
action against h im on the ground t h a t  i n  a previous action entitled "R. 0. 
Tarkington v. Rock H i l l  P r i n t i n q  & Finishing Company and K. T. 
Floyd," involving the same collision, the issues of negligence, rontr jbutorv 
negligence and  property damagc, as  between the then parties lit igant,  



356 I N  THE S U P R E M E  COURT. [230 

were submitted to a jury and determined in favor clf the plaintiff therein. 
N O  appeal was prosecuted in the case. This being conceded, the motion 
to dismiss the cross-action was allowed and the original defendants noted 
an  exception. 

The trial then proceeded between the plaintiffs and the original de- 
fendants. The record discloses that  on the afternoon of 19 February, 
1947, the corporate defendant's truck driven by the individual defendant 
was traveling in  a westerly direction on Highway Xo. 27, between Albe- 
marle and Charlotte, a t  a speed of 35 or 40 miles an hour. Following 
and traveling in the same direction was R .  0. Tarkington, driving his 
Oldsmobile Sedan, with his wife, Mrs. R. 0. Tarkington, and R. M. 
Dunston, all sitting on the front  seat. As the two vehicles approached 
an intersecting highway, about five miles from C?arlotte, the driver of 
the Tarkington car started around the truck and speeded up in order to  
pass. The  driver of the truck, evidently intending to make a left turn 
into the intersecting highway, pulled to his left across the center-line of 
the highway which caused the bumper of the truck to strike the fender 
of the sedan, and a collision ensued. The Tarkington car was damaged 
and each of the plaintiffs sustained serious and permanent injuries. 

The evidence is conflicting as to who mas to blame for the accident or 
collision. Issues of negligence and damages were submitted to the jury, 
and answered in favor of the plaintiffs, the damages in Mrs. R. 0. Tark- 
ington's case being assessed a t  $16,000, and in the I h n s t o n  case a t  $7,000. 

From judgments on the verdicts, the defendants, Rock Hill  Pr in t ing  
&. Finishing Company and William T. Floyd, appeal, assigning errors. 

S m a t h e r s ,  S m a t h e r s  & C a r p e n t e r  for p la in t i f f s ,  ~zppel lees .  
T i l l e t t  & C a m p b e l l  a n d  J a m e s  B. Cra igh i l l  f o r  or ig inal  d e f e n d a n t s ,  

appe l lan t s .  
J o n e s  & S m a l l  for  d e f e n d a n t  R. 0. Il 'arkington,  appel lee .  

STACY, C. J. We have here for consideration, (1) the ruling on the 
plea in bar of the alleged joint tort-feasor, (2 )  the competency of evi- 
dence, ( 3 )  the argument of coun~el  to the jury, and (4 )  the correctness 
and adequacy of the charge. 

1. The  P l e a  i n  B a r  of i l l l eged  J o i n t  T o r t - f e a s o r :  The corporate de- 
fendant and the driver of its truck, by plea, cross-action and motion in 
each case, had the driver of the autonlobile in which the plaintiffs were 
riding, brought in as an alleged joint tort-feasor, for the purpose of 
enforcing contribution of his proportionate part  of any recovery which 
the plaintiffs might obtain in these actions. The driver of the automo- 
bile, thus brought in, interposed a plea in bar to the maneuver of the 
original defendants on the ground that  in a prior action wherein he was 
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plaintiff and they defendants, the jury exculpated him from any con- 
tributory liability for the collision in suit. The judgment in  that  case 
showing the jury's answers to the issues of negligence, contributory negli- 
gence and property damage, was before the court on the hearing of the 
plea, and there was no challenge to its significance or correctness. This 
judgment contains the recital that  as between the parties then before the 
court, the plaintiff was not contributorily negligent or properly charge- 
able by the defendants therein with any joint tort-feasorship. Charnock 
v. Taylor, 223 N.C. 360, 26 S.E. 2d 911. 

I t  is t rue that  the right of one joint tort-feasor to enforce contribution 
against another is said to spring from the plaintiff's suit, and the present 
action was not then before the court. This right of contribution, how- 
ever, projects itself beyond the plaintiff's suit, and is not dependent 
upon the plaintiff's continued right to sue both or all the joint tort- 
feasors. Godfrey v. Power Co., 223 N.C. 647, 27 S.E. 2d 736. I t  is the 
joint tort and common liability to suit which gives rise to the right to 
ii enforce contribution" under the statute. G.S. 1-240. The prior suit 
as between the then parties litigant determined the question whether the 
driver of the automobile was contributorily negligent or a joint tort- 
feasor with the owner and driver of the truck in bringing about the 
collision. Hence, as between the parties there litigant, this matter 
would seem to be res ~ud ica t a .  Cannon v. Cannon, 223 N.C. 664, 28 
S.E. 2d 240; 30 Am. J u r .  908, et seq. But, of course, the judgment there 
would not be binding on the plaintiffs here. They were not parties to that  
suit, and they are entitled to pursue their rights in their own way. 
Meacham v. Larus & Bros. Co., 212 N.C. 646, 194 S.E. 99 ;  bnno.  133 
A.L.R. 185. 

The appellants contend, therefore, that  as the judgment in the prior 
action between the owners and drivers of the two vehicles is not binding 
on the plaintiffs here, who were passengers in the Tarkington car, they, 
the appellants, are entitled to  hare  the issue of joint liability as between 
themselves and the new defendant determined in the present suit. 
Xeacham 2%. Lnrus (e. Rros. Co., supra; Seenan  21. Transp. Co., 261 N.P. 
159, 184 S . E .  744; Anno. 133 A.L.R. 181. The conclusion is a non 
sequitur. The issue of contributory liability as between the defendants 
has already been determined. Solicitude for the rights of the plaintiffs, 
which they may elect not to pursue, gives the defendants no cause of 
action. The right to  contribution comes from the Act of As~emblg,  and 
it is to be enforced secundum formam stafufi-"according to the form of 
the statute." Hof t  v. Xohn,  215 N.C. 397, 2 S.E. 2d 23. 

The procedure of the original defendants in bringing in the driver of 
the Tarkington car as an  alleged joint tort-feasor, is quite permissible, 
Freew~an v. Thompson, 216 K.C. 454, 5 S.E. 2d 434, but here they were 



358 I K  T H E  S U P R E M E  COUR'L'. [230 

met a t  the threshold with a plea in  bar as between themselves and the 
new defendant, and the plaintiffs have refused to join them in their alle- 
gation of joint tort-feasorship. Hence, they were left to their own 
resources as against the new defendant, who exhibited a judgment show- 
ing that  the allegation of his contributory l i ab i l~ ty  had already been 
tried out in an  action between them. 

The statute gives to  one joint tort-feasor, who is sued, the right to bring 
in others jointly liable with him and to require them to contribute pro- 
portionately to the payment of any judgment which the plaintiff may 
recover, but this would not include the right to s k p  into the plaintiff's 
shoes and prosecute any claim which he might have against them. The 
right here sought to be enforced is one of contribution, and not one of 
subrogation. Charnock v. Taylor,  supra. 

Moreover, the plaintiffs have elected not to sue the driver of the Tark- 
jngton car. They have alleged no cause of action against him, and can 
take no judgment against him. Pascczl and Lamhert v. Burke Transi t  
Co., 229 N.C. 435, 50 S.E. 2d 534; N'ilson v.  massage^, 224 N.C. 705, 
:32 S.E. 2d 335, 156 A.L.R. 922. And even if they had sued the driver 
of the Tarkington car along with the present defendants and recovered 
against all on issues of joint and srveral liability zs to them, this would 
have presented no more than a case of contrary verdicts by different 
juries and opposing judgments, such as were before the Court in ATeenan 
r ) .  Transp.  Co., supra, cited by the appellants. This is not our case. 

There was no error in sustaining the plea in bar. 
2. Excepfions to Admission of Evidencp: Over objection of defendants, 

the driver of the Tarkington car was allowed to state that  he would have 
passed the defendant's truck several feet before reaching the highway 
intersection, if the truck had not pushed him off the road. I t  is the con- 
tention of the appellants that  this was a conclusjonal assertion of the 
witness and necessarily invaded the province of the jury. Tyndall  v. 
ITines Co., 226 N.C. 620, 39 S.E. 2d 828. The statement, we think, falls 
more nearly under the ruling in Myers v. Utilitic's Co., 208 N.C. 293, 
180 S.E.  694, where on a similar objection. the testimony of the witness 
was characterized as a "shorthand statement of the fact,'' Hudson v. 
R. R., 176 N.C. 488, 97 S.E. 388, or as "the statement of a physical fact 
rather than the expression of a theoretical opinion," and hence unobjec- 
tionable. Burney v. Allen, 127 N.C. 476, 37 S.E 501. The exception 
appears insubstantial. 

3. Argument o f  Counsel f o  t h e  ,Tz~ry: Over ob,iection of defendant$, 
c-oun~el for plaintiffs in his argument to the jury, was allowed to com- 
ment on the prior suit between R. 0. Tarkington artd the defendants, and 
to call their attention to the fact that  "this jury has no interest in any 
law suit that  has been, or may be, between Mr. Tarkington and the 
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defendants, . . . We aren't trying any lawsuit that Mr. Tarkington has 
any interest in. . . . I t  appears to me that counsel for the defendants 
thinks we are trying a lawsuit between Mr. Tarkington and the defend- 
ants. . . . I say that lawsuit has been tried, and has been disposed of, and 
is not before this jury." 

I t  is the contention of the defendants that there was no evidence offered 
on the hearing to support this argument. This may be conceded. The 
facts stated do appear in the pleadings, however, and they were read to 
the jury. 53 Am. Jur.  393. Moreover, R. 0. Tarkington was brought 
into the case by the defendants, and his plea in bar was fully argued to 
the court in the presence of the jury. So, the jury was well aware of 
what counsel was saying, and to which the defendants objected. The " -. 
argument seems to have been in reply to some contention advanced by 
the defendants. But however this may be, it appears harmless in the 
light of the record. Hodges c. Wilson, 165 N.C. 323, 81 S.E. 340. There 
was nothing significant in the argument which the jury had not already 
heard from defendants' counsel in their argument on the plea in bar. 
The exception seems feckless. 

4. The Correctness and Adequacy of the Charge: The appellants have 
pressed their exceptions to the charge with assurance and manifest 
confidence. 

At the beginning of the court's instructions on the amount of damages, 
if any, to be awarded, it was said : "Now, that, gentlemen of the jury, is 
a question which rests solely within your discretion." Exception. 

The court then proceeded to call the jury's attention to the evidence 
in the case, and for their guidance, stated the rule of admeasurement 
correctly, and concluded as follows : "And finally, in other words, gentle- 
men of the jury, the matter rests entirely within your discretion and in 
the bounds and under the instructions which the court has endeavored to 
give you." Exception. 

I t  must be conceded that the opening and concluding sentences of the 
instructions on the issue of damages were infelicitous, and but for the 
intervening correct application of the rule, the decisions in Mooney v. 
Mull, 216 K.C. 410, 5 S.E. 2d 122, and Rrewington v. Loughran, 183 
N.C. 558, 112 S.E. 257, would probably be controlling. Construing the 
charge contextually, however, or in the same connected way in which it 
was given to the jury, i.e., as a whole, the conclusion is reached that no 
reversible error has been shown. The interpretation finds support in the 
last sentence where the discretion of the jury is confined to "the bounds 
and under the instructions" theretofore given. The court had previously 
told the jury that it was not within their province "to take money from 
one person and give it to another. I t  is only within the province of a 
jury to award to another person such damages, if any, as the law sanc- 
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tions and provides." Similar interrelated references in the charge were 
upheld in S. v. Creech, 229 N.C. 662, 51 S.E. 2d 348. 

Again, exception is taken to the use by the court of imaginary scales 
in defining what is meant by "the greater weight of the evidence." The 
illustrative use follows: "You take the evidence as you sift i t  out and 
find out, discover the t ru th  i n d  what you will accept as being the truth 
in the case for the plaintiffs and put that  i n  one pan on this imaginary 
scale. You take the testimony as offered here in this case of the defend- 
ants, both from cross-examination of the witnesses and direct examina- 
tion, and having taken that  testimony which you consider as being the 
truth in the matter with reference to certain issues or matters, and place 
that  into the scale of the defendant, and if then, having done so, when 
you come to decide on the issues of fact, if those pans are equally balanced 
and remain equally balanced, why then the plaintiffs, by reason of our 
law, have failed to satisfy you by the greater weight of the evidence and 
the plaintiffs' contentions would not prevail." 

The appellants seem to think that  this instruction confined the evidence 
to be placed on their side of the scales to "the testimony offered by them," 
and excluded any testimony favorable to them from plaintiffs' witnesses. 
The interpretation is regarded as too restrictive. The instruction includes 
all testimony, offered or elicited. We think the illustration will do, 
though as usual, figurative language, like rhetoric, invites scrutiny to 
make sure of its trueness. Clarity and precision are the goals to be 
sought in the court's charge to the jury. Lewis v. Watson, 229 N.C. 20, 
47 S.E. 2d 484. The rounded sentence or rhythmic phrase must often be 
sacrificed to the accurate expression, for in the law the exact word a t  
the right time and in  the right place is the "word fitly spoken" (Prov. 
25 :11). Of course, the polished phrase is always in order. 

As a dernier ressort, the defendants stressfully contend that on the issue 
of liability, the court failed to "state in a plain and correct manner the 
evidence given in the case and declare and explain the law arising 
thereon," as required by G.S. 1-180. Yarn Co. v. Mauney, 228 K.C. 99,  
44 S.E. 2d 601. Again, considering the charge contextually, and not dis- 
jointedly, we think i t  sufficiently covers the case to withstand the chal- 
lenge of inadequacy, and this without any expression of opinion on the 
facts. Wells v. Burton Lines, 228 N.C. 422, 45 S .E .  2d 569. 

Viewing the record in its entirety, the conclusion is reached that  the 
verdicts and judgments should be upheld. 

N o  error. 
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STATE v. 31. G .  PERRY. 

(Filed 4 May, 1949.) 
Automobiles 3 3Oc- 

The portion of a side~ralk between a street and a filling station, open to 
the use of the public as a niatter of right for the purposes of rehicular 
traffic, is a  highm ma^" within tlie meaning of G.S. 20-135 prohibiting 
drurilten driving. G.S. 20-3S ( c4c). 

BARNHIJ.L, J., concurring. 

DEFENDAXT'S appeal from H a r r i s ,  .J., December Criminal Term, 1945, 
WAKE Superior Court. 

, l t torney-General  I l l c? i l~~ l lan  a n d  i l ss t s f ixn t  A t to rney -Genera l  X o o d y  
f o r  t h e  B t a f e .  

Hill 17cirborough nnd IT'. H.  Z7urborotrgh f o r  d e f e n d a n t ,  appe l lan t .  

SEAWELL, J. The defendant was tried in the recorder's court of 
Zebulon on a warrant charging him with operating a motor vehicle on the 
highway while under the influence of intoxicating liquor. On conviction 
i11 tlie recorder's court hc appealed to tlie Superior Court of Wake 
County, where he was tried upon the same warrant and again found 
guilty, and appeals to this Court. 

The case on appeal presents substantially the following facts:  
G. C. Macs~y,  a deputy sheriff of T a k e  County, saw the defendant a t  

the Tesaco filling station in Zebulon. Witness was parked on the west 
side of the Esso station on the opposite side of the street. The first time 
lie saw the defendant his car was in motion, backing away from the gas 
tank. Before backing out he had hit the gas tank and in backing out 
went three or four feet into the street and the witness pulled in front of 
him. Witness stated that  he was very drunk. 

Statement of witneqs mas confirmed by Steve Blackley, who said that  
the defendant was staggering and he smelled wliisky on his breath. Said 
he backed thrce or four or fire feet into the street. ('Mr. Perry  backed up 
and we started to~ra rds  him and he was turning to avoid his bumper 
hitting the gaq tank." Several witnes~es, including Brown, the operator 
of the gasoline station. were offered for the defendant, who stated that  
they observed him a t  the time and that  he was not drunk, didn't talk out 
of the ordinary or in a strange manner. didn't staggcr, and did not appear 
to be intoxicated. 

I11 submitting this evidence to the jury tlie judge charged as follows: 

"I charge you g ~ n t l e n ~ e n  that if the State has sat i~fied vou from 
the eridence beyond a reasonable douht that if he was 011 the side- 
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walk, that part of the sidewalk that vehicles use to come in, used for 
ingress and egress from the filling station, going in and out, if you 
find that he was driving there and at  the time he was on that part of 
the sidewalk, then under the influence of intoxicants, it would be 
your duty to find him guilty of driving on a public highway." 

"I charge you that a street from curb to ccrb is a public highway 
and I charge you that the place used over the sidewalk, if they used 
sidewalk going to the filling station, that that is a public highway 
within the meaning of the law, and if the Stat: has satisfied you from 
the evidence beyond a reasonable doubt that he drove that car at  the 
time he drove it he was under the influenze of intoxicants as I 
charged you, across that sidewalk, which was used as a public high- 
way that would mean he would be guilty; or if he got out in the 
street or any part of the street that was a public highway he would 
be guilty. I f  he didn't go on any part but the premises of the filling 
station he wouldn't be guilty." 

"The State contends that he went on the sidewalk and the defend- 
ant contends that he didn't go anywhere but near the pump. If he 
came down over any part of the sidewalk, if he drove his automobile 
on any part of that sidewalk, across the street, it would be your duty 
to find him guilty if you find from the evidence and beyond a reason- 
able doubt that he did drive over that sidewalk towards the street." 

"That part across the sidewalk for all intents and purposes in this 
case is according to the Statute." 

The question presented is whether a sidewalk is a "highway" within 
the meaning of the statute under which the deflsndant was tried, G.S. 
20-138, which reads : 

"It shall be unlawful and punishable, as provided in G.S. 20-179, 
for any person, whether licensed or not, who is a habitual user of 
narcotic drugs or any person who is under the influence of intoxicat- 
ing liquor or narcotic drugs, to drive any vehicle upon the highways 
within this state." 

The defendant contends that the essential definition of a sidewalk 
takes it out of the purview of the statute and purpose of the act. R e  is 
charged with driving a motor vehicle on the highway while intoxicated ; 
and cites from 25 Am. Jur.  7, p. 343, the definition of a sidewalk as 
follows : 

"A sidewalk is a walkway along the margin of a street or other 
highway, designed and prepared for the use of ~edestrians, to the 
exclusion of vehicles and horsemen." 
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This is plausible; and inasmuch as we are considering defendant's 
performance with a motor vehicle i t  might turn  the scale in favor of the 
appellant except for the definitions given in Article 3, Motor Vehicle Act 
of 1937, in which the statute under review is found, and which, therefore, 
must serve as a specific definition of a "highway" in the construction of 
this statute. G.S. 20-38 (cc) reads: ('Street and Highway. The entire 
width between property lines of every way or place of whatever nature, 
when any par t  thereof is open to the use of the public is a matter of right 
for the purposes of vehicular traffic.'' 

Whatever may be said of the exclusion of the sidewalk proper, else- 
where, under the definition contended for by appellant, we are compelled 
to follow the dictionary of the law;  and in this instance we do not think 
i t  can be denied that  vehicular traffic would include ingress and egress 
orer the sidewalk to any place "open to the use of the public as a matter 
of right for the purposes of vehicular traffic'' and that  the definition is 
specially framed to protect the public in any area of the State's jurisdic- 
tion where the public has a right to use is vehicular traffic. The fact 
that  the use of the particular place, or crossing of the sidewalk, is to 
reach a private business is immaterial; since the public generally have 
the right to use it for that  purpose. 

While greater clarity of expression in the law might be desirable, the 
instructions given were not out of line with the construction we have 
given the statute. 

So considered, we find no error in the record. 
X O  error. 

BARNHILL, J., concurring: We may not concern ourselves about the 
distance the vehicle traveled on the public highway, if a t  all. I f  defend- 
ant, while under the influence of intoxicating liquor, put  the vehicle i n  
motion and operated i t  for any distance on any part  of a highway in this 
State, he is guilty as charged. The one question presented is as to 
whether a sidewalk is a par t  of a highway within the meaning of G.S. 
20-138. 

Decision is made to rest on the definition of "Street and Highway" 
contained in the statute which created the ofiense for which defendant 
was tried. G.S. 20-38 (cc). This is as i t  should be, for  that  definition 
is controlling. 

But  there is nothing unusual or exceptional about the meaning thus 
accorded the term. I t  is generally construed to include sidewalks within 
the bounds of a public way. 

A street is a public highway in an  urban community, and a sidewalk 
is a walkway along the margin of a street or other highway, designed 
and prepared for pedestrians. 25 A.J. 343. 
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All portions of a public street from side to side and end to end are 
for the public use in the appropriate and proper method. Oliver v. 
Raleigh, 212 N.C. 465, 193 S.E.  853; Wood v. Telephone Co., 228 N.C. 
605, 46 S.E. 2d 717. 

"The courts have universally held that  a streel, includes the roadway, 
or traveled portion, and sidewalks." Willis v. hTczw Bern, 191 N.C. 507, 
132 S.E. 286. "The sidewalk is simply a par t  of the street which the 
town authorities have set apar t  for the use of pedestrians." Hester v. 
Traction Co., 138 N.C. 288; H a m  2;. Durham, 205 N.C. 107, 170 S.E. 
137; 25 A.J. 343. 

Thus the grass plot between the curb and sidewalk, Gettys v. Marion, 
218 N.C. 266, 10 S.E. 2d 799, and a parkway in the center, Spicer I ? .  

Gddsboro, 226 N.C. 557, 39 S.E. 2d 526, are parts of the street. 
I n  respect to the duty of a municipality (1 )  to keep its streets free 

from obstructions and in proper repair, and ( 2 )  to furnish adequate 
lights, we have consistently held that the term ('street" includes side- 
walks. H a m  v. Durham, supra; Wall v. Asheville, 219 N.C. 163 13  S.E. 
2d 260; Bunch v. Edenton, 90 N.C. 431; Russell v. Monroe, 116 K.C. 
720; M'olfe v. Pearson, 114 N.C. 621; Xeal v. Marion, 129 N.C. 345; 
Radford v. Asheville, 219 N.C. 185, 13  S.E. 2d 256; Waters v. Belhaven, 
222 S. C. 20, 21 S.E. 2d 840; and other cases too numerous to cite. 

"The abutting proprietor has no more right in the sidewalk than in the 
roadway. His  rights are simply that  the street ((including roadway and 
sidewalk) shall not be closed or obstructed so as to impair ingress or 
egress to his lot by himself and t h o s ~  whom he invites there for trade or 
other purposes." Hester v. Traction Co., supra; Ham v. Durham, supra. 

When he and those whom he invites to visit his premises exercise this 
right of ingress and egress, they pass from private property to public 
way a t  the property line, and the right to use the public way is one con- 
ferred by the public. I t  is the use of this right the statute seeks to 
regulate. 

Motorists are afforded the right to operate their vehicles, not only 
along and upon the center portion of the highway set apart  primarily for 
vehicular traffic, but also across the sidewalk a t  designated points for the 
purpoPe of entering or passing frorn private alleys, private driveways, 
garages, filling stations, and the like. 

Intersections and private or qemiprivate entrances are used by both the 
motorist and the pedestrian. These are the real danger points. People 
who use them, as well as those who use the vehicular traffic lane, are pro- 
tected against the peril created by the drunken driver. 

To hold otherwise would be to say that  an  intoxicated person map 
operate his motor vehicle down a crowded sidewalk with impunity in so 
far  as the Motor Vehicle Law is concerned. The Legislature never so 
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CossSr~uc~ron '  Co. v. RALEIGH. 

intended and  the language used i n  the  s ta tu te  does not  require such a 
nar row interpretat ion of the  term "highway." T h e  court  below correctly 
concluded t h a t  it includes sidewalks. 

ATLASTIC CONSTRUCTION COMPANY v. CITY O F  RALEIGH. 

(Filed 4 May, 1949.) 

1. Municipal Corporations 5 8b (2)- 

A city may not compel owners of property outside its limits to avail 
themselves of water and sewerage services, and on the other hand the city 
may prescribe such rules and regulations and impose such fees as  in its 
discretion are  reasonable and proper as  conditions precedent to the right of 
those l i ~ i n g  outside its limits to connect with its sewer and water mains, 
the matter being entirely contractual. G.S.  160-249. 

2. Same- 
An ordinance imposing a connection fee on residents outside the city 

who avail the~nselves of the privilege of using the city's sewerage system 
after the effective date of the ordinance will not be held invalid as  dis- 
criminatory because no fee was imposed on those who had made such 
connections prior thereto. 

3. Same- 
A fee imposed upon residents outside the city limits for the privilege of 

connecting with the tits's sewerage system is not a tax. 

4. Same- 
Plaintiff's predecessor in title had executed a contract mith the munici- 

pality under ~ h i c h  the owners of land in the subdivision were to be per- 
mitted to connect with the munic'pality's water and sewer mains "in 
accordance with the lams, ordinances, rules and regulations" of the mu- 
nicipality. Held: The contract does not preclude the municipality from 
charging such owners a connection fee under an ordinance later enacted 
imposing such fee on all persons living outside its limits who avail them- 
selves of the municipal facilities. 

APPEAL f rom Hamilfon,  Special Judge, a t  J a n u a r y  Term,  1949, of 
WARE. 

T h i s  is a n  action to restrain the  Ci ty  of Raleigh f rom collecting a n y  
fees o r  charges, by  vir tue of the provisions of a n  ordinance du ly  adopted 
by the  governing body of said city, on 18 November, 1947, which ordi- 
nance reads as  follows: "Every property owner or occupant desiring to  
make  a lateral connection mith a sewer m a i n  lying outside of the  corpo- 
ra te  limits of the City, connecting with o r  emptying into the  mains  of the 
Ci ty  eewerage system, shall pay  to the Ci ty  of Raleigh a fee of $100 f o r  
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CON~TRUCTIQN Co. v. RALEIGH. 

each such connection before the connection is ma'de." And the plaintiff 
also seeks to recover the fees heretofore paid to the City of ~ a l e i ~ h ,  pur- 
suant to the terms of the ordinance, which fees, it is alleged, were paid 
under protest. 

R. A. Bashford and J. C. Bashford entered into a contract, on 12 
March, 1947, with the City of Raleigh, whereby the Bashfords, owners 
of a parcel of land outside the City limits of Rdeigh,  subdivided their 
land into building lots, and a t  their cost and expense laid water and 
sewer mains according to  plans and maps submitted to and approved by 
the officials of the City of Raleigh, and connected the same with the 
water and sewer mains of the defendant City, as authorized by said 
contract. 

The ~ e r t i n e n t  parts of the contract involved in. this action are as fol- 
lows: "That the connections by consumers of water in said subdivision 
or development with the pipe lines, water mains: or sewer mains to be 
laid under this contract and agreement, shall be in  accordance with the 
laws, ordinances, rules and regulations of the City of Raleigh, and its 
Department of Public Works, and the use of water through said pipe 
lines or water mains shall be in accordance with tke said laws, ordinances, 
rules and regulations. City shall have supervision and control over said 
mains, pipe lines, laterals, taps and connections for the purpose of mak- 
ing any and all necessary inspections. reading of meters, and turning the 
water on or off. The  water rents charged by City to the consumers of 
water through said water mains or pipe lines shall be the same as those 
charged all other consumers residing outside the corporate limits of the 
City, and City shall collect all water rents from consumers connected with 
said mains, pipe lines or laterals, and shall retain and have the same 
as its own." 

The development or subdivision is known as ;Sunset Hills Extended. 
The plaintiff purchased from the Bashfords approximately forty-five 
building lots in said subdivision, on 18 April,  1!)4'7, for the purpose of 
building residences thereon, and has constructed a number of residences 
in the development; and since the adoption of the above ordinance the 
plaintiff has paid the defendant for nine sewer connections a t  $100.00 
each, some of which payments were made under verbal protest. 

It is alleged the contract referred to herein between the Bashfords and " 
the defendant, runs with the land, and the plainlaiff being a successor in 
title to R. A. and J. C. Bashford, is entitled to all the benefits, terms and 
conditions of the contract, and that  the contract does not authorize the 
City of Raleigh to collect any fees for connections with the private sewer- 
age system constructed and laid by the Bashfords. 

H i s  Honor heard this cawe on an Agreed Statement of Facts, the 
parties having waived a trial by jur,y, and stipulated that the presiding 
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Judge should make his conclusions of law and enter judgment accord- 
ingly. 

The court held the plaintiff is not entitled to injunctive relief nor to 
a refund on account of any payments made pursuant to the provisions of 
the ordinance referred to herein, and entered judgment in accordance 
therewith. 

The plaintiff appeals and assigns error. 

Brassfield & M a u p i n  and  J .  Russell  N i p p e r  for ?laintiff 
Wm. C .  Lassi ter  and  James H.  Walker for defendant .  

DENNY, J. The plaintiff does not challenge the authority of the City 
of Raleigh, acting through its governing board, to fix a different schedule 
of rates for services supplied outside of the corporate limits of the City 
from that fixed for w c h  services rendered within the corporate limits. 
G.S. 160-249 and G.S. 160-256. Noreover, the plaintiff concedes in its 
brief that  ordinarily municipalities may impose reasonable conditions and 
regulations in regard to making sewer connections and may fix and deter- 
mine the fees and charges therefor, but i t  contends the regulations, as well 
as the charges for such connections, must be reasonable. 

The validity of the ordinance set out herein is challenged on the follow- 
ing grounds : 

1. That  the sewer connection charge, or fee, imposed in the ordinance 
is, in effect and in fact, a revenue measure imposing an excise tax, and 
bears no relation to fees or charges imposed to defray the expense incident 
to the inspection of sewer connections. An inspection fee in addition to 
the charge or fee fixed in the ordinance, is charged and collected under 
and by virtue of Chapter S X ,  Sec. 64, of the Raleigh City Code. 

2. That  the ordinance is discriminatory for tha t :  ( a )  N o  charge cr  
fee is made by the defendant City of Raleigh to owners or occupants of 
property lying within the corporate limits of the City for sewer connec- 
tions; and (b )  owners or occupants of property lying outside of the City 
of Raleigh and ~ h o  made sewer connections prior to 18 November, 194'7, 
were not and are not required to pay any fee or charge for sewer connec- 
tions and for the use of the sewerage system. 

3. That  the fees and charges provided for by said ordinance are not on 
a basis of equality. a flat charge or fee of $100.00 being made for each 
lateral connection, regardless of the number of outlets, the size of pipes, or 
the number of persons or families served. 

4. That  the fee provided for by said ordinance is unreasonable and 
unfair, since the defendant City has neither paid out any money nor 
incurred any expense in making said sewer connections. 
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5. That  the connection fee provided for by the ordinance, is in violation 
of the contract between the Bashfords and the City of Raleigh, which 
contract is pleaded as a bar of the defendant's right to make any charges 
or collect any fees for connections with the private sewerage system 
constructed by the Bashfords. 

A careful consideration of this record leads u,s tb the conclusion that  
the defendant is free to require such sewer connection charges to con- 
sumers of water, residing in the development known as Sunset Hills 
Extended, as i t  may deem just and reasonable, unless the contract between 
the Bashfords and the City of Raleigh prohibits the City from charging 
a sewer connection fee. 

The provision in the contract upon which the plaintiff relies, as a bar 
to the defendant's right to charge a connection fee, is as follows: "That 
the connection of consumers . . . with sewer m a m  to be laid under this 
contract . . . shall be in accordance with the laws, ordinances, rules and 
regulations of the City of Raleigh, and its Department of Public Works 
. . ." I f  it  be conceded this provision is directed solely to the manner 
in which the connections are to be made and not to include conditions 
which might be imposed, we do not think the provision places any limita- 
tion upon the power of the City to enact an  ordinance requiring the pay- 
ment of a sewer connection fee by one residing in Sunset Hills Extended. 
But we think the provision is sufficient to require those requesting a sewer 
connection pursuant thereto, to pay such connection fee as may be fixed 
"in accordance with the laws, ordinances, rules and regulations of the 
City of Raleigh." I t  seems clear to us the provision was not inserted 
merely to insure proper installation. Fo r  i t  is Further provided in the 
same paragraph of the contract that  the City of Raleigh is also given 
"supervision and control over said mains, pipe lines, laterals, taps and 
connections for the purpose of making any and all necessary inspections," 
etc. 

Furthermore, municipalities are expressly authorized by statute, G.S. 
160-240, to require all owners of improved property which may be located 
upon or near any line of a sewerage system to connect with such ?ewer 
all water-closets, bathtubs, lavatories, sinks, or drains upon their respec- 
tive properties or premises, so that  their contents may be made to empty 
into such sewer, and may fin: charges  for  s u c h  coilnections.  

Obviously the municipality is not authorized by the statute, to comrel 
owners of improved property located outside the city, but which may be 
located upon or near one of its Fewer lines or a line which empties into 
the City's sewerage system, to connect with the sewer line. But  since it 
is optional with a city as to whether or not it will furnish water to resi- 
dents outside its corporate limits and permit such residents to connect 
their sewer facilities with the sewerage system of  the city, or with any 
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other sewerage system which connects with the city system, it may fix 
the terms upon \I hich the service may be rendered and its facilities used. 
G.S. 160-255 ; G.S. 160-256: Kennedy v. Dallas, 215 N.C. 532, 2 S.E. 2d 
538 ; M'ill~anzso~~ c. II iyh Poinf,  213 N.C. 96, 195 S.E. 90;  George v. C'ity 
of Asheville ( 4  C.C.A.) 80 Fed. 2d 50. 

The North Carolina Utilities Commission has no jurisdiction to fix 
or supervise the fees and charges to be made by a municipality for con- 
nections with a city kewerage system, either within or without its corpo- 
rate limits. G.S. 62-30 ( 5 )  ; G.S. 62-122 (3 ) .  Therefore, a city is free 
to establish by contract or by ordinance such fees and charges for services 
rendered to residents outside its corporate limits as i t  may deem reason- 
able and proper. G.S. 160-240; G.S. 160-249; G.S. 160-284. 

The status of a municipal corporation that  extends the services of itr 
public utilities beyond its corporate limits, is quite different from that  of 
a public service corporation which holds a franchise from the State and 
whose rates are fixed by the S o r t h  Carolina Utilities Commission, G.S. 
62-27. 

The relationship existing b e h e e n  the plaintiff and the defendant is 
contractual, x<hether it is based on the Bashford contract or the ordi- 
nances and rules and regulations adopted by the governing board of the 
City of Raleigh. The defendant has no legal right to compel residents 
living outside its corporate limits to avail themselves of the services 
which may be offered by its public utilities. On the other hand, in the 
absence of a contract providing otherwise, such residents are not in 
position to compel the City to make such services available to them. 
('hilds 7'. ( ' i f y  of ( 'oi~crnhitr ,  37 S.V. 566, 70 S.E. 296; Board 1 % .  ASup'~r . \ .  
of Henrico C o u n t y  L'. (?if!/ of Richmond, 162 Va. 14, 172 S.E. 354; Czty 
of Phoenix z.. Knsum, 54 Ariz. 470, 97 Pac. 2d 210. 

Like\\ise, the contention that  the service connection fee fixed in the 
ordinance is a tax. iz untenable. C ' i f y  of Lezzngton c. Jones, 289 Ky. '719, 
160 S.W. 2d 19. We think the contract and ordinance constitute a 
tendered use of the cenerage system of the City of Raleigh to residents 
in Sunset g i l l s  Extended, according to the ternis of the contract. And 
in the absence of an? corlstitutional or statutory restriction, the rates and 
fees that may be cliarped to such residents in connection with the use of 
it3 public utilities, are matters that  niay he determined by its governing 
body in its sound discretion. 

The plaintiff in itq brief also contends that the fee charged is not 
necessary in order to meet thc p n y m r ~ ~ t  of the defendant's bonded indebt- 
ednebs or the repair, maintenance and operation of its water and Fewer 
system, as authorizrd in G.S. 160-256. I n  our opinion the plaintiff is not 
in a position to challenge the validity of the fees or rates estabIished by 
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the  City pursuan t  to  the  provisions of this statute, since the property i n  
question is located outside the  c i ty  limits of the  C i t y  of Raleigh. 

I n  view of the  conclusion we have reached, the  plaintiff is not  entitled 
to  an order  restraining the  defendant  f rom colleci,ing fur ther  sewer con- 
nection fees, pursuan t  t o  the  provisions of the  ordinance i t  challenges, n o r  
t o  a refund of the  fees heretofore paid i n  accordance with i ts  require- 
ments. 

T h e  judgment of the  court  below will be upheld. 
Affirmed. 

J. C. WALDROP, FOR HIMSELF AND Oh.  BEHALF O F  ALL OTHER PROPERTY 
OWNERS IN THE GREENVILLE SCHOOL DISTHICT WHO MAY DESIRE TO 
MAKE THEMSELVES PARTIES HERETO, V. M. BROWN HODGES, G. H.  PITT- 
MAN, J. VANCE PERKINS, M. W. SMITH AND J T. DUPREE, CONSTI- 
TUTING THE BOARD O F  COUNTY COMMISSIOIVERS OF PITT COUN- 
T S ;  AND J .  B. JAMES, J. M. TAFT, S. M. CRISP, MRS E. W. HARVEY, 
MRS. L. M. BUCHANAN, J .  KNOTT PROCTOR A N D  W. L. ALLEN, 
CONSTITUTIN~ THE BOARD OF TRUSTEES OJ? THE GREENVILLE 
SCHOOL DISTRICT OD' PITT COUNTY. 

(Filed 4 May, 1949.) 

1. Schools § lOc: Taxation § 38a- 

Under the provisions of Chap. 599, P.L.L. 1935, an action questioning the 
validity of a bond election under the Act must be instituted within thirty 
days after the publication of the result of the eleetion, but this limitation 
does not bar a n  action subsequent to the thir t j  day period seeking to 
enjoin the issuance of the bonds on the ground that  the time within which 
the bonds must be issued had elapsed, or on the ground that the proceeds 
from the sale of the bonds were to be used for unauthorized purposes. 

2. Schools lOc: Taxation 1% 

Conceding that  G.S. 153-102, prescribing that bonds must be issued 
within three years after the bond order takes effect, is applicable to the 
issuance of bonds under Chap. 699, P.L.L. 1935, the Legislature has ex- 
tended the time within which such bonds may be issued to I J u l y ,  1949. 
Chap. 325, Session Laws 1943; Chap. 402, Session Laws 1945 ; Chap. 510, 
Session Laws 1947. 

3. Limitations of Actions 8 3- 
While the General Assembly may not revive n remedy which has become 

barred by a statute of limitations, i t  may, a t  any time prior to the ebec- 
tiveness of the bar, enlarge the time within which the remedy may be 
invoked. 

4. Schools Q 10h- 

The allocation of the proceeds of a bond election by the board of com- 
missioners of a school district is a matter resting within its sound discre- 
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tion, with which the courts will not interfere so long as  their action is not 
arbitrary, capricious or in disregard of law. 

5. Same- 
The board of commissioners of a school district has authority to divert 

the proceeds of a bond issue to other projects within the general purpose 
for which the bonds were authorized provided the board finds in good faith 
that conditions have so changed since the bonds were authorized that the 
proceeds a re  no longer needed for the original purpose. 

6. Same--In t h e  absence of a bona Ade Anding of changed conditions, the  
proceeds of a bond issue must  be used for  the  purposes stipulated in 
the  bond order. 

The order calling an election and the published notice of election stated 
that the proposed bonds were for the purpose of "erecting and equipping 
new school buildings and purchasing sites therefor." In this suit to enjoin 
the issuance of the bonds thus authorized it  appeared that  the board of 
commissioners proposed to use a part  of the proceeds for enlarging existing 
schools and to build a new school, and reserye a percentage of the pro- 
ceeds to be used in connection with a contemplated future bond issue, for 
a new high school building. Held: The proposed use recognizes the need 
of funds for the erection of new buildings and precludes a finding in good 
faith that  the bonds were no longer needed for the purpose set out in the 
bond order, and therefore the use of part of the proceeds for the enlarge- 
ment of schools is contrary to law, and the judgment of the lower court is 
modified to the end that  the proceeds be used exclusively for the con- 
struction and equipment of new buildings and the purchasing of sites 
therefor. 

APPEAL by plaintiff f rom Fr i z ze l l e ,  J., i n  Chambers  a t  Snow Hill.  
26 March  1949, PITT. 

Civil action to  restrain and enjoin the issuance of proposed school 
bonds. 

T h e  G r e e n d l e  School Distr ic t  is a duly and regularly created school 
district.  O n  28 Octoher 1941, pursuant  to  call, a n  election was held i n  
said district to  determine M hether the electors therein would approve the 
issuance of $250,000 i n  school bonds f o r  the purpose set fo r th  i n  the reso- 
lut ion of the defendant Board of Commi~s ioners  and the notice of election 
published pursuant  thereto. T h e  issuance of the bonds was approved by  
a substantial niajor i ty  of the registered voters. 

While  the bond election was held on 28 October 1941, the result of 
said election was not published unt i l  23 J a n u a r y  1943. 

T h e  purpose for  which the bonds were to  be issued as  set fo r th  in  the 
order  calling the election and i n  the published notice of election was "for 
the purpose of erecting and equipping new school buildings and  purchas- 
ing  sites therefor in  said district," and i t  is admitted t h a t  i t  was generally 
publicized and repreqented to the voters of the district pr ior  to  the election 
t h a t  the proceeds of the bonds would be used f o r  the purpoee of pur-  
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chasing a site somewhere in the eastern section of said school district and 
erecting a new high school building thereon. 

I t  is now the avowed plan and purpose of the de,"endants to use approxi- 
mately seventy per cent of said bond proceeds for the purpose of enlarg- 
ing the Third Street and West Greenville elementary school buildings, 
constructing a new elementary school for Kegroes, making additions to 
the Eppes School building for Negroes, and to hold intact the balance of 
the bond proceeds to be used, in connection with a contemplated future 
bond issue, in the erection of a new high school building. 

On 5 Janua ry  1943, the defendant Board of Commissioners adopted 
a resolution providing for the issuance of $25,000 in bonds under author- 
i ty of said election, but the bonds were not issued and this resolution was 
rescinded on the first Monday in March, 1949. 

On 7 March 1949, said Board, a t  the request of the defendant Board of 
Education, adopted a resolution providing for the issuance of the full 
amount of bonds authorized in said election and ];he levying of a tax for 
the payment thereof "for the purpose of erecting and equipping new 
school buildings and purchasing sites therefor in said district." 

Thereupon the plaintiff instituted this actio.1 for injunctive relief 
against the issuance and sale of said bonds for t i e  causes and upon the 
grounds set forth in his complaint. 

When the cause came on for hearing on the rule to show cause why an 
injunction should not issue, the court below entered judgment that  the 
defendant Board of Commissioners is fully authorized to issue and sell 
said bonds and to levy a tax for the payment therel3f. I t  thereupon denied 
the motion for an order of injunction and disrrissed the action a t  the 
cost of the plqintiff. Plaintiff excepted and appealed. 

H n r d i n g  & L e e  for  plainti f f  appe l lan t .  
Sam B. U n d e r w o o d ,  Jr., for  d e f e n d a n t  appellee::. 

BARKHILL, J. The Greenville School District was established and the 
bond election was held pursuant to the provisioris of Chap. 559, P.L.L. 
1935, as amended by Chap. 388, P.L.L. 1937, making the Act applicablr 
to P i t t  County. The 1935 Act, in sec. 9 thereof, provides in pa r t :  ' T h e  
powers conferred by this Act shall he regarded as supplemental and in 
addition to powers conferred by other laws and shall not supplant or  
repeal any existing powers for the issuance of bonds . . ." 

The plaintiff seeks to attack the issuance of the proposed bonds for 
irregularities in the registration of a voter, for delay in publishing the 
result of the election, and for other causes relating directly to the calling 
and holding of said election. But  the doors of the courts are no longer 
open to plaintiff to assail, for the causes stated, the validity of the pro- 
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ceedings for the calling of the election or of the election, for it is expressly 
provided in the Act that  "No right of action or defense founded upon the 
invalidity of such election . . . shall be asserted, nor shall the validity 
of such election . . . be open to question in any court upon any ground 
whatever, except in an  action or proceeding commenced within thir ty 
days after the publication of" the result of the election. Sec. 5, Chap. 
559, P.L.L. 1935. See also G.S. 153-90 and G.S. 153-100. 

But the limitation on the right to attack the irregularity or validity 
of the bond election and of the bonds to be issued pursuant thereto, thus 
provided, does not relate to or bar an  action founded on the allegation 
that  (1 )  the time within which the bonds may be issued has elapsed, or 
( 2 )  the avowed purpose for which the proceeds derived from the sale of 
the bonds are to be uced is contrary to law and constitutes an unauthor- 
ized use of said funds. 

So then, the two questions p o ~ e d  for decision are these: (1 )  Has  the 
time within which the proposed bonds map be law fully issued now elapsed, 
and (2 )  May the proceeds derived from the sale thereof be used for the 
purposes now contemplated by defendant boards? 

The statute under which the defendants proceed, Chap. 559, P.L.L. 
1935, contains no limitation upon the time within which the bonds, once 
authorized, may be issued. Iiowerer. G.S. 153-102 provides that "After 
a bond order takes effect, bonds may be issued in conformity with its pro- 
risions a t  any time within three years" thereafter unless the bond ordw 
is repealed or anticipation notes have bern issued and are outstanding. 

I t  would seem to he clear that  this is a limitation upon the right to 
issue bonds authorized in an election held under the County Finance Act. 
G.S. Art. 9, Chap. 153. TTe may concede, without deciding, that, noth- 
ing else appearing, i t  is controlling here. Even FO, the Legislature, by 
successive Acts, has extended the time within which bouds authorized 
under the provisions of the County Finance , k t  may be ishued to Ju ly  1, 
1949. Chap. 325, Session Laws 1943, Chap. 402, Session Laws 1945, 
Chap. 510, Session Laws 1947. 

A right or remedy, once barred by a statute of limitations, map not 
be revived by an Act of the General Lisseniblp. Johnson v. TT7~?~s1oz~, 
63 N.C. 552; Whifehvrst 7,. Dey, 90 S . C .  542 ; Il'illie~ C o u n f y  v. Fores fc  r ,  
204 K.C. 163, 167 S.E. 691; ,Innos. 36 ,I.L.R. 1316, 67 A.L.R. 297. 133 
A.L.R. 384; 34 A.J .  37. But  the Legislature may extend a t  will the time 
within which a right may be averted or a remedy invoked so long as it is 
not already barred by an existing statute. .7ohnson zl. TT*i?zslolc~. ~ p r n ;  
Pearsall c. Kenan, 79 N.C. 472 ; Tucker I . .  Baker, 94 X.C. 1 6 % ;  T-nndcr- 
bilf I $ .  R. R., 188 N.C. 568. 125 S.E. 387; Alnno. 46 -1.L.R. 1101; 34 
A.J. 35, 37. 
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I t  follows that, even if G.S. 153-102 applies here, the time within 
which the bonds may be marketed has been extended and has not yet 
expired. 

I t  is the duty of the Court to determine only whether defendants have 
the legal right to devote the proceeds of the bonds to the purposes now 
proposed. So long as their action is not arbitrary., capricious, or in dis- 
regard of law, the Court is not concerned with the wisdom of the course 
they intend to pursue. Pue v. Hood, Comr., 222 N.C. 310, 22 S.E. 2d 
896; Atkins v. McAden, 229 N.C. 752. 

I t  is  not charged that  defendants have acted arbitrarily or capriciously. 
I t  is asserted only that  the proposed use of the fund is not authorized 
and mould constitute an  unwarranted diversion thereof to purposes other 
than those authorized by the bond resolution. 

The statute, Chap. 559, sec. 3, P.L.L. 1935, authorizes an  election "for 
the purpose of voting upon the question of issuing bonds . . . for the 
purpose of acquiring, erecting, enlarging, altering, and equipping school 
buildings and purchasing sites in such district or unit, or for any one or 
more of said purposes." Bu t  the bond resolution and the published 
notice of election do not state that  the proceeds of the bonds rlre to be 
used for these broad and comprehensive purpose;;. They are proposed 
only '(for the purpose of erecting and equipping new school buildings 
and purchasing sites therefor." I n  this connection it is admitted that  it 
was the purpose of the Board a t  the time to erect a new high school 
building, and that  this purpose was generally publicized during the pre- 
election campaign. 

While the defendants have a limited authority, under certain condi- 
tions, to transfer or allocate funds from one proje1:t to another, included 
within the general purpose for which bonds are authorized, the transfer 
must be to a project included in the general purpose as stated in the bond 
resolution and notice of election. Atkins v, iC;TrAaren, supm. The funds 
may be diverted to the proposed purposes only in the event the defendant 
Board of Commissioners finds in good fai th that  conditions have so 
changed since the bonds were authorized that  the proceeds therefrom 
are no longer needed for the original purpose. 

I n  view of the fact the defendants now propose to erect a new element- 
a ry  school building and to retain thir ty per cent of the fund to be used in 
erecting a high school building, and assert that  they plan another bond 
resolution and election to raise additional funds for that  purpoee, it would - .  

seem such a finding cannot now be made in good faith. 
The law is founded on the principle of fa i r  play, and fa i r  play demands 

that  defendants keer, fai th with the electors of the district and use the  
proceeds for the purpose for which the bonds were authorized-the erec- 
tion and equipment of new buildings and the purchase of sites therefor. 
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W e  conclude t h a t  defendants a r e  authorized to issue and  sell the  pro- 
posed bonds which, when sold, will constitute valid obligations of the  
district, but  t h a t  the  proceeds derived therefrom mus t  be used f o r  the 
purpose indicated. Use thereof f o r  a n y  other  purpose would constitute 
a n  unauthorized diversion against which plaintiff is entitled to  injunctive 
relief. 

T h e  cause is remanded f o r  judgment accordant with this  opinion. 
Modified and  affirmed. 

STATE v. H U G H  G .  SPIVEY. 

(Filed 4 May, 1949.) 
1. Automobiles 9 28e- 

The evidence favorable to the State, though contradicted in material 
respects by defendant's evidence, tended to show that defendant was in- 
toxicated, that  he collided with a motorcycle which was traveling in the 
opposite direction, resulting in the death of the cyclist, and that  the only 
marks on the highway tending to show the point of impact were on 
defendant's left side of the highway. Held: The evidence was sufficient 
to overrule defendant's motions to nonsuit in a prosecution for rnan- 
slaughter. 

2. Criminal Law 5 78e (2)- 

Misstatement by the court of the contentions of the State must be 
brought to the trial court's attention in order for an exception thereto to 
be considered. 

3. Criminal Law § 78g- 

Where there is no assignment of error in the record for failure of the 
court to state the evidence and declare and explain the law arising thereon, 
G.S. 1-180, exceptions on this ground mill not be considered. 

APPEAL by defendant f rom Harris, J., a t  F e b r u a r y  Term,  1949, of 
FRANKLIN. 

Criminal  prosecution upon a bill of indictment charging t h a t  defend- 
a n t  "feloniously, willfully, and of his malice aforethought, did kill and 
murder  Fe l ix  Tant," etc. 

Defendant  pleaded not guilty. And  "the Solicitor announced i n  open 
court  t h a t  he  would not  ask f o r  a verdict greater  than  second degree or  
manslaughter." 

T h i s  indictment, as  shown by  the  record, grew out  of a collision on 
S u n d a y  afternoon, 1 2  September, 1948, between a n  automobile operated 
by  defendant, traveling west on the  highway leading f r o m  Polly's 
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Kitchen, a store operated by one Theodore Medlin, toward Wake Forest, 
i n  which two others, Tink Hodge and Howard Harris ,  were riding, and 
a motorcycle, just acquired from Theodore Medlin, and operated by 
Felix Tant, traveling east on same highway, in which collision Tant  was 
killed. The road runs east and west. 

The  State offered in chief no eyewitnesses to tEe collision. However, 
the evidence in chief, offered by the State, tends to show these facts : The 
accident occurred after noon on Sunday, a t  a point near the top and on 
the east side of a hill. Defendant's automobile was going upgrade, and 
the motorcycle was "coming down on incline." I t  was not steep a t  all 
for either vehicle. The  wreck happened, as stated by one witness. about 
90 feet down hill, and another stated "Spivey lacked about 75 or 100 
yards getting to the crest." The hard-surfacing of the road was 18 feet 
in width. After the collision, defendant's automobile was off the highway 
on the left-hand side going to Wake Forest, that  is, the south side, part  
in the ditch and part  on the bank. The right wheel was in the ditch, and 
the left on the bank. The front  of the automobile did not go directly in 
the bank. I t  whipped up the bank, headed to the left. It was 30 yards 
from "the cars to where they hit7'--aud i t  was 15 or 20 steps to the crest 
of the hill from "the cars going west." 

The motorcycle of deceased, Felix Tant, was in .'rant of the automobile 
to the left. I t  had hit  the left part  of the grill-about halfway between 
the radiator and the light. 

The wheels of the automobile were standing up inflated. The brake 
"peddle" was not working. The windshield was coacked all over, the top 
was dented on the driver's side, the front was torn u p  and the steering 
wheel was dented. The motorcycle was "torn all to pieces." 

The body of Felix Tant,  stripped of clothes, was lying a t  the back 
bumper of the auton~obile on the left, and south side of the road, going 
toward Wake Forest. The neck was broken, skull fractured, both arms 
broken above the elbow, and the left leg broken above and below the knee. 
There was a gash, 7 inches long, and "nearly to the hollow" across the 
atomach, and several cuts and scratches on the face. 

Marks on the highway were described by some of the witnesses: One 
stated that  he saw one mark 12 or 14 feet up  the highway and 2 feet from 
the south side of the road;  and that  it looked as if a part  of "the motor- 
cycle had drug" along the highway, 12 or 14 feet from "the back of the 
car where the boy was lying." Another testified : '(The only marks that  
I saw on the highway were 18 inches or 2 feet from the left of the high- 
way where the car hit the motorcycle on the left going toward Wake 
Forest, that  is the direction in which the car mas traveling. I t  looked 
like something off the motorcycle drug up the highway and continued up 
to where the motorcycle was." And a third, a Stale EIighway Patrolman, 
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said:  "My investigation of the wreck showed a mark on the road down 
toward Bunn from the car-some 30 yards from the body, on the south 
side of the highway-approximately 2 feet from the dirt-there was one 
place in the road where the pavement was scraped out, which was the 
only place along the highway that  could have possibly been the point of 
impact . . . The marks I found were $0 fee t  east of the body. I t  was on 
the left-hand side of the road going toward Wake Forest. I didn't see 
any marks on the right-hand side of the road." 

And one of the State's witnesses said the blood he saw was on the boy's 
face and on the ground where the body was lying. 

Several witnesses for the State testified that  when they saw defendant 
a t  the scene of the collision, he was drunk, his nose was cut and he had 
blood on his face;  that  he was talkative, and that  he was stuttering. One 
said that defendant told him he had drunk a beer that  afternoon; and 
another, that  he smelled intoxicating liquor on him very strongly. ,4nd 
there was testimony tending to show that  of the two men riding with 
defendant, one, an old man, was drunk. 

Some of the State's witnesses testified as to statements made by defend- 
ant  a t  the scene: One, that  on being asked what he was doing driving 
on the left side of the road, defendant said, "Capt. when I looked up I 
was on that  motorcycle," and on the witness saying, "You didn't t ry  to 
stop," he answered ('No, sir." Others said the defendant stated that when 
he saw he was going to hit the motorcycle he covered up his face and 
didn't t ry  to stop, but just let the car go as i t  would. 

And the State's evidence further tended to show that  Felix Tant, the 
deceased, had that  Sunday afternoon traded with Theodore Medlin, 
giving an automobile for the motorcycle; and that when the papers were 
fixed up, Tant  got on the motorcycle and rode west from the store. I n  
the language of Medlin "he rode off . . . riding as good as I could ride 
it,"-and that  in 10 or 15 minutes he heard that  Tant  was dead. And 
there was evidence that  Tant  was not drinking. 

On the other hand, defendant offered testimony tending positiwly to 
show: (1 )  That  Felix Tant  was drunk when he got on the motorcycle a t  
Polly's Kitchen and started off on what proved to be the fatal  ride for 
h im;  and that  as he rode along the highway he was driving fast, the 
motorcycle wobbling from one side to the other, just before i t  went over 
the hill and the crash was heard by one it had passed; and ( 2 )  that 
defendant and his wife and three children had gone to church in the 
morning, and stayed for the afternoon session, a t  the opening of which 
defendant went u p  in church and put his contribution in the plate, and 
then went out to go to a store to get crackers for his children, and that  he 
had not been drinking and was not drunk. 
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Defendant, as witness for himself, testifying as to event leading up to 
the collision, said:  "Tink Hodge and Howard Harr is  were with me. 
Tiuk Hodge was drunk. Howard Harr is  had not had anything to drink. 
Tink Hodge was sitting next to me. Howard Harr is  was sitting up there 
on the front  seat on the other side of Tink . . . I got in the car and 
I cranked i t  up, and he (T ink)  opened the door and asked me where I was 
going, and I told him down to the store to get some crackers for my  chil- 
dren, and he asked me to let him go down the road. I told him I could 
not, but he opened the door and got i11 the car anyway. I called Howard 
and told him to  go with me to the store and he got in. I didn't stop a t  
any place after I left the church until the wreck. I had not had any- 
thing a t  all to drink that  Sunday . . . I don't know exactly what time 
it was when I left the church to go to the store. I t  was about three 
o'clock. I was driving about 35 miles an  hour. I: was on the right side 
. . . when the motorcycle hit  me. I was not quite to the top of the hill. 
Mr. Tant  was zigzagging across the road. I stayed on the right side of 
the road when I saw him coming that  way. I did not pull out either way. 
The motorcycle was about as f a r  as from here to the front corner of the 
courthouse when I first saw it. I t  was running as much as 70 or SO miles 
an  hour. I don't remember anything else that  happened after i t  cut off 
my  nose. I was hur t  when the motorcycle struck me. I t  cut off my  nose, 
a hur t  on my  knee, and a big bump up here on my forehead. I don't know 
what direction my  car went after it was struck. I don't know what 
happened after it was hit. I don't remember talking to  the officer and I 
don't remember talking to the colored preacher. The  first I remember 
was next morning . . . in the bed. I don't remember anything about 
being sewed by Dr.  Wheless . . . I didn't have tirne to do nothing before 
i t  hit me." 

And Howard Harris ,  as witness for defendant, after corroborating 
defendant as to circumstances under which he and Tink Hodge entered 
defendant's automobile a t  the church, testified: "It was about 31L2 miles 
to Polly's Kitchen. We went in sight of Polly's Kitchen and I told 
Hugh to turn around and go back since there was a big crowd of white 
people in front of the store . . . WP turned around there a t  Mr.  Coy 
Richardson's. Hugh had not been drinking any kind of intoxicating 
liquor a t  that  time. We had not stopped a t  ally place and when we 
turned around, we come back toward New Hope. There were some stores 
there but they were closed and the church was beyond New Hope. Hodge 
was sitting on the front seat of the car between Hugh and me. We did 
not have any whiskey, beer or alcoholic beverage of any kind in the car. 
After  we turned around and started up the hill, he changed gears and 
was driving about 35 miles an hour on the right side of the road. Jus t  
hefore we got to the top of the hill, thcl motorcycle came over the hill . . . 
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swinging, and i t  hi t  the left side of Hugh's car. The motorcycle was a 
distance from this seat to the door there when we first saw it. My best 
judgment is it  was 30 to 35 feet. The motorcycle was traveling 75 milcs 
an  hour. I t  never slowed down before i t  hit the front of the car. Hugh 
Spivey was on his right side. I just throwed up my hand when I saw the 
motorcycle coming . . . I couldn't tell you what the motorcycle did 
then. They just went to the left side of the ditch and i t  come to rest 
there. Hugh was cut across his nose and bleeding awful bad, and a knot 
on the side of his head. After I got out of the car I walked away from 
him and he said, go tell Papa  . . . H e  was stuttering a t  the time. H P  
always stutters bad all the time. I went back to the church and told 
his father . . . Wasn't any time a t  all when I saw the motorcycle com- 
ing and the time i t  hit. Hugh didn't have time to pull his car out of thcl 
road before he was struck . . . H e  was on the right side of the road and 
the car and motorcycle met in the car's right side of the road . . . When 
it hit, they met sideways to the left, across the highway. I t  went to  thc 
left side when i t  was hit  . . ." 

And defendant further offered numerous witnesses who testified that  
he was not drinking nor drunk a t  the church, and numerous witnesses 
who testified to his good character. 

The State, in rebuttal, offered as witnesses: First, the Sheriff of 
Franklin County, who stated that  he had not known defendant until the 
day in question, and gave i t  as his opinion that  defendant "was under the 
influence of some intoxicating drink . . . considerably under the infln- 
ence." The Sheriff further testified : "I examined the highway there. 
The only signs I saw was on the left-hand side . . . going west . . . 
There mas some light marks, no skid marks leading from the left side 
. . . off the hard surface. They were not very long. I looked for indi- 
cations of the point of impact. These marks were all I could find and 
I could not be governed by these marks,-some broken fragments of the 
headlights over on the bank on the south side of the road. I would pay 
it come out of the car. From the signs where it looked like it hit to \%-here 
i t  stopped was around twenty to twenty five feet . . . I rxamined the 
right side of the road carefully, the north side, for some distance, and 
there was nothing over there that  could be seen. I could not tell b- the 
signs on the road where they actually come together, except the indica- 
tions of glass and these marks . . . in my opinion. The broken g l a ~  
indicated that the wreck occurred a little east of the marks on the road- 
possibly 8 or 10  feet." 

The second witness in rebuttal was Dr.  J. B. Wheless, u h o  testified: 
". . . I saw Hugh Spirey . . . My record states I saw him at 7 p.m. 
I made an examination. There waq some odor of alcohol on his breath. 
H e  had a lacerated nose, brush burns on his right knee and had a mild 
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concussion. I observed his actions . . . I think he was entirely oriented. 
I mean he was aware of his situation with reference to time, place and 
identity of persons . . . Concussion is jarring of the brain." 

And, testimony of other witnesses in  rebuttal tends to show that  Felix 
Tant, the deceased, was not drinking intoxicating liquor a t  Polly's 
Kitchen on the day of the collision. 

Verdict: Guilty of manslaughter as charged. 
Judgment:  Imprisonment for a period of not less than five (5 )  nor 

more than ten (10) years. 
Defendant appeals therefrom and assigns error. 

At forney -Genera l  lMcNul lan  and  Assis tant  At torney-General  Rhodes  
for t h e  S ta te .  

Ga i ther  M .  R e a m  and  L u m p k i n ,  L u m p k i n  & J o l l y  for de fendan t ,  ap-  
pellant.  

WIKBORKE, J. IS the evidence shown in the revord and case on appeal 
here under consideration, taken in the light most favorable to the State, 
sufficient to support a verdict of guilty of manslaughter? While there 
are numerous other exceptions, this is the question on which decision here 
must rest. Testing the sufficiency of the evidence in the light of appli- 
cable principles of law, leads to the conclusion that  the evidence is suffi- 
cient to take the case to the jury and to support the verdict rendered, 
and we so hold. See S. 1 ) .  Cope, 204 N.C. 25, 167 13.E. 456, and the recent 
cases of S. v. I1700ten, 228 N.C. 628, 46 S.E. 2d 1368, and S. v.  Blanken-  
ship, 229 N.C. 589, 50 S.E. 2d 724, and the casea therein cited. hppl i -  
cable principles of law in respect to culpable negligence are fully stated 
and re-stated there. Hence, elaboration here would be repetitious. 

There are groups of exceptions to the charge assigned as er ror :  One 
group is directed to portions of the charge in  whic3h the court was stating 
contentions of the State. And it does not appear xhat the attention of the 
court was called to any misstatement of contention made. Hence, these 
exceptions are untenable. S. v .  McJ-air ,  226 N.C. 462, 38 S.E. 2d 514, 
and cases cited. 

Another group is to portions of the charge as given, under which i t  is 
contended in the brief of appellant, that  the court failed to charge the 
jury as required by G.S. 1-180. I n  this connection, it appears that  there 
is in the record no assignment of error to the effect that  the court failed 
to state in a plain and correct manner the evidenze given in the ca:e and 
to declare and explain the law arising thereon as required by G.S. 1-180. 
Hence, the question of failure to charge, debated in respect to portions 
of the charge as given, is not presented. 
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And other  exceptions to  the  charge, as  well as all  other  assignments 
of error, fa i l  to  show prejudicial error. 

I n  conclusion, regardless of how we might  or might  not have been 
disposed to vote on the  facts, had  we been i n  the ju ry  box, e r ror  i n  law 
is  not made t o  appear  on this appeal. 

N o  error. 

STATE v. EDWARD GREEN. 

(Filed 4 May, 1949.) 
Abortion § 10- 

Where, in a prosecution upon a warrant charging that defendant felo- 
niously adrised a woman pregnant with child to take certain medicines 
with intent to destroy such child, G.S. 14-44, the evidence tends to show 
that the acts of defendant were committed prior to the time the child was 
quick, nonsuit for fatal  variance between the indictment and proof should 
hare been allowed. 

2. Abortion §§ 2, 4- 

The offenses proscribed by G.S. 14-44 and G.S. 14-45 are separate and 
distinct: G.S. 14-44 relates to the destruction of the child, which must be 
quick before it  has independent life, and G.S. 14-45 relates to the mis- 
carriage of, or injury to, or destruction of the woman. 

SEAWELL, J., dissents. 

, ~ P P E A L  by defendant f rom Pless, Jr., J., a t  29 Nevember Term,  1948, 
of CALDWELL. 

Criminal  prosecution upon indictment found as a t rue  bill a t  a regular 
t e rm of Superior  Cour t  convening on 29 November, 1948, charging tha t  
"Edward Green late of the County  of Caldrvell on the 25th d a y  of August  
i n  t h r  year  of our  Lord one thouqancl nine hundred and for ty  eight, with 
force and arms, a t  and  i n  the county aforesaid, did unlawfully, willfully 
and  feloniously adrise  and procure one Sybil Winkler,  a female person, 
who was pregnant  with child, to  take cer tain medicine, d r u g  or  other 
substance with intent  thereby to destroy such child, same not being neces- 
sa ry  to preserve the life of the said Sybil  Winkler  against the fo rm of 
the statute," etc. 

Defendant, upon arraignment ,  pleaded not guilty. 
Upon the t r i a l  i n  Superior  Court,  the S t a t e  offered Sybil Winkler  as a 

witness. H e r  testimony m a y  be summarized as follows: T h a t  defendant 
s tar ted going with her  i n  May,  1948, and  she became pregnant  by  him on 
J u n e  14th ; t h a t  ?he told defendant of her  pregnancy, and  he told her tha t  
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he would get for her something to get rid of the child; that  a t  that  time 
she had passed two or three periods; that  he brought to her some medi- 
cine, quinine capsules, twice, 12 a t  a time, from a drug store; that  she 
took all but two; that  then defendant took her in his car to a doctor in 
Lenoir for shots, and said that  would get rid of i t ;  that  she was given 
some kind of black pills, 12 in a box; that  the doctor gave her a shot in 
the arm with a hypodermic needle; that  she went back to the doctor and 
he gave her another shot;  that  after she had taken the medicine and the 
shots, defendant did not advise her "any further about how to get rid of 
the baby"; but that  he took her to another d o c t x  in Hickory for an 
operation and went into the doctor's office with he r ;  that  the doctor did 
not operate,-said she '(was too f a r  gone"; that  this was about two weeks 
after she went to the doctor in Lenoir ; and that  th. last time she went to  
the doctor was in October. 

,4nd this witness further testified that  J u n e  14th was the correct date 
"of her pregnancy"; that  she first felt the movemmt of the child in  her 
body a t  four months; that  the doctor told her that  is "when you are 
supposed to feel the movement"; that  that  was after 25 August, 1948, 
and about two and a half months before the time she was testifying; and 
that she was then six months pregnant. 

And the State offered testimony of other witnes!;es tending to corrobo- 
rate that  given by Sybil Rinkler .  

Verdict : Guilty. 
Judgment:  That  defendant be imprisoned in the State Penitentiary a t  

hard labor for not less than two nor more than three years. 
Defendant appeals therefrom to Supreme Court, and assigns error. 

At to rney -Genera l  N c N u l l a n  a n d  A s s i s f a n t  A t to rneys -Genera l  B r u t o n  
a n d  J o h n  R. J o r d a n ,  J r . ,  M e m b e r  of Plaf, f o r  f h e  S t a f e .  

W .  H .  S f r i c k l a n d  for  d e f e n d a n t ,  nppe l lan t .  

WINBORNE, J. Appellant's exception to the denial of his motion for 
judgment as in case of nonsuit a t  the close of all the evidence is well 
taken, for that  there is a fatal  rariance between the offense charged in 
the bill under which defcntlant stands indicted, and the proof offered. 
S. 2%. F o r f e ,  222 N.C. 537, 20 S.E. 2d 842, and cases cited. See also ,9. 1.. 

J o r d o n .  227 K.C. 579, 42 S.E. 2d 674. These decisions were by unani- 
mous Court. 

The bill of indictment against defendant is framed in accordance with 
the provisions of G.S. 14-44, formerly C.S. 4226, ihat  is, that  defendant 
advised and procured a certain femille person, wile was pregnant n i t h  
child, to take certain mrdicine, drug or other snbstance "with intent 
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thereby to destroy such child," etc. Bu t  the proof, taken in light most 
favorable to the State, fails to show that  a t  the time defendant so advised 
and procured the wornan to take the medicine, drug or other substance, 
she was "pregnant or quick mith child" within the meaning of G.S. 14-44, 
a i  interpreted by this Court in 8. v. For te ,  supra,  and S. v. Jordon ,  supra ,  
which is an  essential element in the offense to which G.S. 14-44 relates. 

Adverting to the decisions in those case?, it  is seen that  in this State 
there are two statutes pertaining to abortion, G.S. 14-44, formerly C.S. 
4226, and G.S. 14-45, formerly C.S. 4227. The distinction between the 
offenses to which these two statutes relate is pointed out in this manner:  
I n  pertinent part  G.S. 14-44, formerly C.S. 4226, makes i t  unlawful for 
any  person to administer drugs to a woman "either pregnant or quick 
with child . . . with intent thereby to destroy such child" when it is not 
necessary to do so to preserve the life of the mother. On the other hand, 
in pertinent part  G.S. 14-45, formerly C.S. 4227, makes i t  unlawful for 
any  person to advise and procure a pregnant woman to take medicine 
"with intent thereby to procure the miscarriage of . . . or to injure or 
destroy such woman." That  is, the first G.S. 14-44, formerly C.S. 4226, 
relates to  the destruction of the child, and the second, G.S. 14-45, for- 
merly C.S. 4227, to the miscarriage of, or to the injury or destruction of 
the woman,-manifestly two separate and distinct offenses. 

Moreover, as to how fa r  the pregnancy shall have advanced before the 
child is capable of being destroyed, i t  is held in S. v. For te ,  supra,  that  
the general rule is that  the child with which the woman is pregnant must 
be so far  advanced as to be regarded in law as having a separate existence, 
-a life capable of being destroyed. "Life" as stated by Blackstone, 
"begins in contemplation of law as soon as an infant is able to stir in the 
mother's womb." 1 B1. Com. 129. This ordinarily does not occur until 
four or five months of pregnancy have elapsed. I f  pregnancy has not 
advanced sufficiently so that  there is a living child, that  is, a quick child, 
then the felonious destruction of the fetus would not constitute a destruc- 
tion of the child. Indeed, in S, t.. .Tordon, supra,  i t  is said that  the words 
'(pregnant or quick mith child" as ubed in G.S. 14-44 means "pregnant, 
i.~. quick with child" or '(pregnant with child that is quick." 

Applying t h e e  principles to the cace in hand, the evidence shown in the 
record on this appeal, taken in thr  light most favorable to the State, fails 
to show that  a t  the time defendant advised and procured medicine for the 
pregnant woman to take, and a t  the time he took her to  the doctor in 
Lenoir where she was given medicine and shots with hypodermic needle, 
her pregnancy had advanced to that  stage when the child is capable of 
being destroyed. I n  this connection the visit to the doctor in Hickory 
i j  not of probative value since the purpose of i t  was in vain. 
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Hence, the evidence fails to make out a case for 1,he jury on the charge 
contained in the present bill of indictment. 

The judgment below is 
Reversed. 

SEAWELL, J., dissents. 

JAMES ROBERT HUNTER, JR., v. KATHLIEES HVNTER 
NUNNAMAKER ET AL. 

(Filed 4 May, 1949.) 

1. Descent and Distribution 5 6- 
In this proceeding to determine the proper distribution of the estate to 

deceased's heirs, respondent introduced certified c ~ p y  of her adoption by 
deceased issued by a charitable organization of another state authorized 
by act of the assembly of such other state to grant adoptions. Petitioner 
did not attack the validity of the act authorizing the charitable organiza- 
tion to grant adoptions. Held:  I t  was error for the court to hold that the 
adoption was not valid and that therefore the resp'mdent was not entitled 
to her distributive share of the estate. 

2. Constitutional Law 5 l o b  
The courts will not declare an act of assembly unconstitutional even 

when clearly so, escept in cases properly calling for the determination of 
its validity, and where the parties refrain from raising the question by 
plea or otherwise, the court may not determine that an act of assembly 
is unconstitutional but must act upon the presumption of constitutionality. 

APPEAL by respondent, Kathleen Hunter  Numamaker ,  from Hamilton, 
A'pecial Judge, September Term, 1948, of WAKE. 

Special proceeding to determine proper distribution of moneys paid 
into Clerk's office by administrator of estate of Eugenia E .  Hunter pur- 
suant to provisions of G.S. 28-160. 

The petition alleges that  Eugenia 13. Hunter,  late of Wake County, 
died intestate on 14 June,  1947; that  T. Lacy Williams was duly ap- 
pointed administrator of her estate, and that  on 2 July,  1948, said ad- 
ministrator filed his final account, which was approved, and contempo- 
raneously therewith deposited with the Clerk the net proceeds of the 
estate amounting to $4,957.32 for distribution among the lawful heirs-at- 
law, as this sum arose principally from the sale cf lands of which the 
deceased died seized. 

There is also allegation that  the petitioner, James Robert Hunter, J r . ,  
is an adopted son of the deceased and her late husband, James Robert 
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Hun te r ;  and, as such, is an heir-at-law of the deceased. H i s  adoption 
was had in the Commonwealth of Virginia on 27 September, 1917. 

There is further allegation that  the respondents, Kathleen Hunter  
Nunnamaker and Isabel Hunter Hilmer, also claim to be heirs-at-law of 
the deceased by adoption, but i t  is not known whether they are legally 
adopted daughters of the decea~ed, nor whether the deceased left her 
surviving any other heirs-at-law or next of kin. 

The petition concludes with the prayer that  the court judicially deter- 
mine the respective rights of petitioner and respondents, and all other 
persons, who may have an  interest in or claim upon the proceeds arising 
from the estate of the deceased. 

The respondent, Isabel Hunter Hilmer, made no claim to any part  of 
the funds in the hands of the Clerk and filed no answer to the petition. 
She has no intercst in the proceeding. 

Respondent, Kathleen FInnter Nunnamaker, filed answer, admitted all 
the allegations of the petition and alleged that  she was legally adopted 
by the deceased and her late husband on 23 December, 1904, in the City 
of Columbia, South Carolina, which made her a lawful heir of the 
deceased and entitles her to share in the net proceeds of the estate now in 
the hands of the Clerk. 

The answering respondent offered a certified copy of her adoption 
issued to the deceased and her husband on 23 December, 1904, by the 
Epworth Orphanage of the South Carolina Conference of the Methodist 
Episcopal Church, South. under and by virtue of authority vested in the 
Orphanage by Act of the South Carolina General Assembly, 22 St .  a t  
Large, 319, approved 28 February, 1896. 

X jury trial was waived, the court found the facts and concluded that  
the petitioner was the sole heir-at-law of the deceased; that  the respond- 
ent, Kathleen Huntcr  Xunnamaker, had not been legally adopted by the 
deceased and her husband, and mas therefore not entitled to share in the 
distribution of the net proceeds of the subject estate. 

The respondent, Kathleen Hunter Sunnamaker,  excepts and appeals, 
assigning errors. 

J .  L. Ernnnue l  for pe t i t ioner ,  appel lee .  
.T. L. .Morehead f o r  rp .spondenf ,  appe l lan t .  

STACY, C. J .  The appeal poses the question whether Kathleen Hunter 
Sunnamaker  is entitled to share in the distribution of the net proceeds of 
the estate of Eugenia E. Hunter. The trial co i~ r t  answered in the nega- 
tive. We are inclined to a different interpretation of the record. 

On the hearing, the appellant offered a certified copy of her adoption 
by the deceased and her late husband in the City of Columbia, Richland 
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County, South Carolina, on 23 December, 1904. She had been a ward in 
the Methodist "Epworth Orphanage of the South Carolina Conference," 
a charitable organization chartered by Act of Assembly in that  State and 
authorized to grant  adoptions. 1 Am. ,Jur. 633. Nothing else appearing, 
this would seem, pr ima  facie at  least, to make her an  heir-at-law of the 
deceased. 1 R.C.L. 598. 

While no specific reason is assigned for holding the appellant's adop- 
tion illegal, i t  may be accepted as was stated on the argument, that  the 
trial court regarded the legislative grant  of adoptive powers to the 
Epworth Orphanage violative of the South Carolina Constitution, and 
hence the exercise of such authority by the Orphanage was a nullity. 
Evidently, the trial court, in reaching this conclusion, did not have before 
i t  the cases of E p w o r t h  Orphanage v. Wilson  and f lame G. M a n n i n g ,  185 
S.C. 243, 193 S.E. 644, where i t  was held by the Supreme Court of South 
(?arolina that  the statute incorporating this Orphanage could not be 
declared unconstitutional in the absence of a showing that  the General 
*4ssembly in passing the statute did not comply with the pertinent con- 
stitutional requirement that  i t  should have a   concurrent resolution 
adopted by a two-thirds vote of each House authorizing the introduction 
of the bill. And no such showing is sought to be made here. Indeed, 
the constitutionality of the act incorporating the Epworth Orphanage 
and granting it powers of adoption was not before the court for determi- 
nation. The courts do not declare Acts of Assembly unconstitutional 
even when clearly so, except in caFes properly calling for the determina- 
tion of their validity. S. 11. Lusders ,  214 N.C. 558, 200 S.E. 22. I n  the 
first place, they are presumed to be constitutional, and it is only in the 
exercise of judicial power, properly invoked, that  the courts are author- 
ized to render harmless or set a t  naught any Act of Assembly. W o o d  v. 
Braswel l ,  192 N.C. 588, 135 S.E. 529; Moore v. Bt'll, 191 K.C. 305, 131 
S.E. 724. 

The petitioner disavows any assault upon the legality of appellant's 
adoption. I n  respect of this question, which the parties have refrained 
from raising by plea or otherwise, he stands mute and rightly so, perhaps, 
for it may be doubted whether he would be permitted to interpose such a 
challenge in the circumstances of the case. Cn'bbs 11. F l o y d ,  188 S.C. 443, 
199 S.E. 677 ; 1 Am. Jilr. 676. 

E r ro r  and remanded. 
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STATE v. DEWITT SKIPPER, ROT STEELE, ANNA RUDERMAN, GRADY 
H. McMAHAK, Ar.ras GEORGE H. RUDERMAN. 

(Filed 4 May, 1949.) 

1. Criminal Law § 62a (1)- 

Upon motion to nonsuit, the evidence must be considered in the light 
most favorable to the State. 

2. Criminal Law 5 52a (3) : Larceny 5 7- 
Circumstantial eridence of defendant's guilt of larceny from the person 

held sufficient to be submitted to the jury and overrule defendant's motion 
to nonsuit. 

APPEAL by defendant Skipper from Shuford, Special Judg r ,  September 
Term, 1948, of M E C K L E ~ ~ E U R G .  No error. 

The four defendants were charged with larceny from the person of 
Elwin P. Joyce. 

The evidence offered by the State tended to  show that  the prosecuting 
witness Joyce, a corporal in the I-. S. Marine Corps, and another marine, 
were in a booth in a place near Charlotte known as "Ellie's Place." 
drinking beer, when defendants Skipper and Steele joined them. Skipper 
offered a bottle of whiskey from which they drank. Soon the party was 
augmented hy defendants Ruderman and McMahan who ~eemed well 
acquainted with the other defendants. Xeither Joyce nor his companion 
had ever seen any of the defendants before. Before long Joyce and the 
four defendants left in an  automobile belonging to Skipper and driven 
by Steele to get some more wh i sk~y .  A t  this time Joyce had $180 in 
money in his pocket. After riding around the city, they drove out on a 
dirt road. Then they stopped and got some whiskey, and shortly there- 
after Joyce said he "blacked out. due to the fact that  the whiskey that  
Skipper gave me, it might have been doped, it could have." That  was 
about 4 p.m. When Joyce woke u p  about 7 p.m. he was in some woods 
off the road. His  erstwhile companions were gone, and so were his watch 
and money. H e  walked to a telephone and called the police. 

The defendant Ruderman testified that  a t  some drinking place Joyce 
who was very drunk became engaged in a quarrel with Steele in the 
course of which Steele knocked Joyce down and took his wallet and gare  
some money therefrom to the man in the home;  that  a t  this time Skipper 
was drunk and asleep in the ca r ;  that  when they drove off again as Joyce 
continued trying to fight, McMahan and Steele put him out of the car 
off the road. The four defendants then drove to Monroe and returned to 
Ellie's place about 9 :30 p.m., where they were shortly thereafter arrested. 
Ruderman testified, "Steele and Skipper repaired a car a t  Monroe." 
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When arrested officers found neither watch nor money on any of the 
defendants, save $2 in the possession of Ruderman .which Steele said "the 
man had paid Skipper for working on his car." Joyce testified they were 
not in any fight; that  he did not buy any whiskey, and did not leave the 
car after he got in it, "until I was robbed or thrown out" ; that  Skipper 
was on the back seat and did not get out while witncss was conscious; that  
Skipper appeared to be or pretended to be asleep. Joyce's companion, 
who did not go on the ride, testified that  when Skipper got in the car he 
seemed to walk all right. 

Skipper did not testify nor did McMahan. 
The jury rendered verdict of guilty as charged as to each defendant, 

and from judgment imposing sentence the defendant Skipper appealed. 

Attorney-General McMullan and Assistant Attorney-General Noody 
for the State. 

Ben B. Wellons for defendant, appellant. 

DEVIN, J. The only exception brought forward in the defendant's 
appeal is the denial by the tr ial  court of his motion for judgment of 
nonsuit. We have hereinbefore set out a summarry of the pertinent evi- 
dence, and considering this in the light most favorable to the State (S. c. 
Massengill, 228 N.C. 612, 41 S.E.  2d 513), we are of opinion that  there 
was sufficient evidence, pointing to the guilt of the appealing defendant 
as  having participated in the comn~ission of the crime charged in the bill 
of indictment, to warrant  submission of the case to the jury. This view 
is supported by Ghat was said in the recent cases of S. v. Frye, 229 N.C. 
581, 50 S.E. 2d 895; S. J. Braxton, ante, 3 1 2 ;  and S.  v. Flynn, ante, 293. 
The motion for judgment of nonsuit was properly denied. 

I n  the trial we find 
No error. 

J. D. MARTIN Y. TOWN O F  HOLLY SPRINGS,  A MUNICIPAL CORPORATION. 

(Filed 4 May, 1949.) 
Appeal and Error 9 31e- 

Where pending defendant's appeal from the denial of mandamus to 
compel a municipality to issue him an "oft' premises" license for beer and 
wine a t  his grocery store situate within 600 feet of a church, the General 
Assembly has passed an act proscribing the i ss~ance  of license for the 
sale of beer or wine within one and one-half miles of said church, the 
question sought to be presented has become academic, and the appeal will 
be dismissed. 
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APPEAL by plaintiff, J. D. Martin, from Harris, J., a t  the November 
Term, 1948, of WAKE. 

On 22 September, 1948, the plaintiff filed a duly verified application, 
which fulfilled all of the requirements of G.S. 18-75, with the governing 
body of the defendant, the Town of Holly Springs, a municipality in  
Wake County, for an  "off-premises" license authorizing him to sell beer 
and wine a t  retail a t  his grocery store in Holly Springs under the pro- 
visions of the Beverage Control Act of 1939, and tendered to such govern- 
ing body the sum of $15.00 in payment of the prescribed municipal 
license tax. G.S. 18-74. Such grocery store is located within six hundred 
feet of the Holly Springs Baptist Church in Holly Springs Township, 
Wake County. The plaintiff made i t  truly to appear to the governing 
body of the defendant by his application and other proof that  he is not 
less than twenty-one years of age ; that  he has been a bona fide citizen and 
resident of North Carolina and the United States ever since his b i r th ;  
that  he has never been convicted of a felony or other crime involving 
moral turpitude; that  he had not been adjudged guilty of violating the 
prohibition laws, either State or Federal, within the two years prior to 
the filing of his application; and that  he had not completed a sentence for 
violation of the prohibition laws within two years prior to the filing of 
his application. On 24 September, 1948, the governing body of the 
defendant considered the plaintiff's application and adjudged i t  to be 
"regular and in order," but refused to  grant  him the license requested 
"due to circumstances beyond our control." The plaintiff thereupon 
brought this action against the defendant, tendering the amount of the 
prescribed municipal license tax and praying a mandamus to compel the 
issuance of an "off-premises" license authorizing plaintiff to sell beer 
and wine a t  retail a t  his grocery store in  Holly Springs. 

Upon the complaint, which averred the matters set out above, the court 
issued an order requiring the defendant to show cause why a writ of 
mandnmus should not issue in accordance with plaintiff's prayer. The 
defendant did not deny the allegations of the complaint by answer or 
otherwise, but made a return to the order to show cawe asserting that  
the plaintiff is "not a man of good character" and ought not to be granted 
the licence sought on account of the things appearing in the ensuing 
paragraph. 

Pr ior  to 1 May, 1929, the plaintiff was convicted of minor assaults 
twice, of petty traffic violations five times, and of unlawfully possessing 
intoxicating liquors twice, and was compelled to pay fines totaling $70.00 
and to serve six months "on the roads" as punishment therefor. On one 
occasion he was bound over to the Superior Court of Wake County on the 
charge of larceny and receiving, but the action was never brought to trial 
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rind terminated in a nolle prosequi with leave in April, 1929. Since tha t  
time, the plaintiff has been law-abiding. 

When the case a t  bar was heard, the court founld facts conforming to 
the allegations of the complaint and adjudged that the plaintiff had not 
been convicted of any felony or other crime involving moral turpiture, 
but concluded that  he "is a person of bad character and . . . not entitled 
to said license" because of his court record antedating 1 May, 1929. 
Sssigning this conclusion as the basis for its action, the court declined 
to issue a m a n d a m u s  and dismissed the action, and the plaintiff appealed, 
assigning errors. 

S t a n l e y  L. Sel igson and  J .  L. E m n n u e l  for plaint i f f ,  appellant.  
A?. F. Ransdel l  and Rober t  A. Cot ton  for de fendan t ,  appellee. 

ERVIK, J .  Since this case was argued in this Court, the General 
Assembly of 1949 has duly enacted Senate Bill No. 142 making it unlaw- 
ful for any person to sell beer or mincl "within one and a half miles of 
the Holly Springs Baptist Church in Holly Springs Township in Wake 
County," and prohibiting the governing body of the Town of Holly 
Springs and "any other agency within the State of Korth Carolina" from 
issuing any license to any person for the sale of bew or wine within such 
territory. The plaintiff applied for the "off-premises" license for a par- 
ticular place, to wit, his grocery store in the Towr of Holly Springs, as 
required by statute. G.S. 18-75. Since this place is situated ('within 
one and a half miles of the Holly Springs Baptist Church in Holly 
Springs Township in Wake County," the question of whether the govern- 
ing body of the Town of Holly Springs wrongfully refused to issue to 
plaintiff the license for which he applied has been rendered academic by 
the action of the General Assembly of 1949, and a.iy decision thereof by 
this Court would be a useless performance. lYi lson v. Comrs .  of Gu i l ford ,  
193 N.C. 386, 137 S.E. 151. I n  consequence, the appeal is 

Dismissed. 

H. L. WILSON, ADJIIR'ISTRATOR OF ESTATE OF WILLIAM N WILSOK, V. J. N. 
CHASTAIN, E. L. TORREErTCE, Aim RULANE G.AS COMPANY, A COR- 
PORATION. 

(Filed 4 May, 1949.) 
1. Death 4- 

The requirement that an action for wrongful death be brought within 
one year after such death is a condition annexed to the cause of action 
itself, and not a statute of limitation, and the persc~nal representative must 
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allege and prove that his action is instituted within the time prescribed. 
G.S. 28-173. 

2. Pleadings § 15- 

Upon demurrer, the pleading must be construed liberally in favor of the 
pleader, giving him every reasonable intendment and presumption there- 
from, and the pleading must be fatally defective before it will be wholly 
rejected. 

3. Death § 6- 

In this action for wrongful death it was alleged that death occurred 
"on or about midnight of November 21-22,1947, and which is less than one 
year next preceding the institution of this action." The summons and 
complaint mere stamped "filed Nov. 22, 1948, at  2:35 p.m." Held: De- 
murrer on the ground that it appeared upon the face of the complaint and 
record that the action was not brought within one year of death, was 
properly orerruled. 

APPEAL by defendant, Rulane Gas Company, from C l e m e n t ,  J., at  
February Term, 1949, of MECKLENBURG. 

Plaintiff sued defendants for damages for the death of his intestate 
upon a complaint alleging that such death, "which occurred on or about 
midnight of 21-22 November, 1947, and which is less than one year 
next proceeding the institution of this action, was due to, caused by, and 
followed as a direct and proximate result of the joint and concurrent 
negligence of the defendants and each of them" in specified particulars. 
Su~nmons was issued and served 22 November, 1948. Both the summons 
and the complaint bear stamped notations reading as follows: "Filed 
Nov. 22. 194F, a t  2 :35 P. M. J. Lester Wolfe, C. S. C." The defendant, 
Rulane Gas Company, demurred "to the complaint of the plaintiff for  
that i t  affirmatively appears upon the face of the complaint and the 
record that the action is one for wrongful death, which said action was 
not instituted within a year of the plaintiff's intestate's death." The 
court o~e r ru l ed  the demurrer, and the defendant, Rulane Gas Company, 
appealed, assigning such ruling as error. 

H e n r y  E .  F i s h e r  nnd  Tl'nlter K.  C o v i n g f o n ,  for p l a i n t i f ,  appellee.  
,Jones d S m a l l  for de f endan t ,  R u l a n e  G a s  C o m p a n y .  

ERVIS, J .  When a personal representative sues for damages for the 
wrongful death of his decedent, he must allege and prove that  his action 
"is brought within one year after such death." G.S. 28-173. This is true 
because the statutory requirement that the suit must be commenced within 
that  time is not a mere statute of limitations, but is a condition annexed 
to the cause of action itself. By this it is meant that  the right given by 
the statute is one to sue within the specified period, and not thereafter. 
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McCoy v. R. R., 229 K.C. 57, 47 S.E. 2d 532; Gewge v. R. R., 210 N.C. 
58, 185 S.E. 431; Curlee v. Power Co., 205 N.C. 644, 172 S.E. 329; 
Math& v. Manufacturing Co., 204 N.C. 434,163 S.E. 515; Davis v. R. R., 
200 N.C. 345, 157 S.E. 1 1 ;  Tieffenbrun v. Flunnery, 198 S . C .  397, 151 
S.E. 857; 68 A.L.R. 210; ATeel?y v. Minus, 196 N.C. 345, 145 S.E. 771; 
Hanie v. Penland, 193 N.C. 800, 138 S.E. 165; NcGuire v. Lumber Co., 
190 X.C. 806,131 S.E. 274; Hatch v. R. R., 183 N.C. 617, 112 S.E. 529; 
Bennett v. R. R., 159 K.C. 345, 74 S.E. 883; Gulledge c. R. R., 147 N.C. 
234, 60 S.E.  1134 ; 125 Am. St. Rep. 544 reh. den 148 N.C. 567. 62 S.E. 
732 ; Best c. Town of liinsfon, 106 N.C. 205, 10 S E .  997 ; Tn?jlor 11. Iron 
Co., 94 N.C. 525. 

A demurrer is "the formal mode of' disputing the sufficiency in law of 
the pleading to  which i t  pertains." Ponrod v. B(9ard o f  Education, 190 
K.C. 389, 130 S.E.  53 ;  Manning v. R. R., 188 K.C. 648, 125 S.E. 555. 
The demurrer interposed by the defendant, Rulane Gas Company, asserts, 
in substance, that  no cause of action is stated against i t  hy the plaintiff 
because i t  "appears upon the face of the complaint and the record" that  
the action was not brought within one year after the death of plaintiff's 
intestate. I n  ruling on a demurrer to a pleading, the pleading must be 
liberally construed, and every reasonable intendment and presumption 
must be in favor of the pleader, and the pleading must be fatally defective 
before i t  will be wholly rejected. G.S. 1-151; Winston 2'. Lumber Co., 
227 S . C .  339, 42 S.E. 2d 218. Although the allegations of the complaint 
relating to the date of the intestate's death may be somewhat lacking in 
desired plainness and conciseness of statement, they do set forth the 
specific averment that  such event took place "less than one year next 
preceding the institution of this action.'' J n  conf,equence, the complaint 
is sufficient to survive the demurrer. 

The other questions debated in the briefs and on the argument do not 
arise on the present record. 

The judgment overruling the demurrer is 
Affirmed. 

J O H N  A. W I N F I E L D  r. R O B E R T  JACKSON SJ'IITH A N D  COLONIAL 
STORES,  IXC. 

(Filed 11 May, 1049.) 
1. Trial $, 22a- 

On motion to nonsuit, the evidence supporting plaintiff's claim must he 
considered in the light most favorable for him, and he is entitled to every 
reasonable inference to be drawn therefrom. 
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2. Automobiles 3 18h  (2)- 
Evidence tending to show that the driver of a truck was traveling 35 

to 40 miles per hour in an early morning fog which limited visibility to 
100 or 125 feet, that  he had overtaken a vehicle traveling in the same 
direction and was attempting to pass such vehicle 250 or 300 feet before 
reaching a curve, and collided with plaintiff's car which approached from 
the opposite direction, is held sufficient to be submitted to the jury on the 
issue of the negligence of the driver of the truck. G.S. 20-141, G.S. 20-148, 
G.S.  20-150. 

3. Negligence 3 lSc- 
Sonsnit on the ground of contributory negligence is error unless this 

conclusion is the only reasonable inference that can be drawn from plain- 
tiff's own eridence, taken in the light nlost favorable to hini. 

4. Autornobilcs 9 18h  (3)-Driver striking vehicle blocking highway in 
at t rmpting to pass third vehicle held not contributorily negligent a s  
matter  of law. 

Plaintiff's evidence was to the effect that a heavy fog limited visibility 
to 100 or 125 feet, that after rounding a curve and traveling some 100 feet 
he first saw defendant's truck approaching from the opposite direction 
when it  nas  approximately 100 feet away and as  it  was in the act of 
passinq another rehicle traveling in the same direction, that  he immedi- 
ately applied his brakes, that his tires sltidded on the damp pavement, reer- 
ing his car to the left, so that plaintiff's left front wheel was nineteen 
inches to his left of the center of the highway when he struck the side 
of defendant's tractor which had turned back to its right of the highway 
although the trailer still was blocking his lane of traffic, and that under 
the circumstances plaintiff did not have time to turn his car back to the 
right and, because of the fog, could not see to drive on the shoulder or in 
the ditch to his right if he had had room or time to do so. Held: Defend- 
ants' motion to nonsuit on the ground of contributory negligence was 
properly denied, defendants' evidence in conflict with that of plaintiff 
being ignored. 

5. Trial § 22b- 

On motion to nonsuit, defendants' evidence will not be considered except 
when not in conflict with that  of plaintiff; it may be used to explain or 
malie clear that of plaintiff. 

6. Automobiles § 8g- 

The mew fact of the skidding of an antomobile, without other evidence. 
does not necessarily impute negligence to the driver. 

Where a sndclen emergency is created by defendants' negligence, plain- 
tiff will not be held to the wisest choice o f  conduct, but only to such c h o i c ~  
as  a person of ordinary care and prnrlence, similarly situated, wonld havr. 
made. 
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8. Automobiles 9 l8g ( 6 ) -  

Physical evidence a t  the scene of the accident in suit held not such as 
to necessarily negative plaintiff's testimony as to cjpeed. 

9. Automobiles !j 1%- 
Driving a t  a speed of 30 to 35 miles per hour in a heavy fog limiting 

visibility to 100 or 125 feet does not compel the conclusion that the driver 
was exceeding the speed a t  which he could stop within the range of his 
visibility. 

STACY, C. J., took no part in the consideration or decision of this case. 
WINBORNE, J., dissenting. 
BARNHILL, J., concurs in dissent. 

APPEAL by defendants from McSwai~z, Special Judge, September Term, 
1948, of WAKE. N O  error. 

This was an  action to recover damages for personal injury sustained as 
result of collision between an automobile plaintijT was driving and a 
truck of defendant Colonial Stores, Inc., being driven by defendant 
Smith. I t  was alleged that  plaintiff's in jury  mas caused by the negli- 
gence of defendant Smith who was a t  the time acting in the scope of his 
employment by the corporate defendant. 

The collision occurred about 6 :10 a.m., 18 June,  1947, on State High- 
way 70, six miles west of Smithfield. Plaintiff was driving a Chevrolet 
passenger automobile in an easterly direction and defendants' motor 
tractor-trailer truck was being operated in the opposite direction. At  
the locality of the collision the road was straight, though there was a 
curve west of this point 250 or 300 feet distant. The road was surfaced 
with asphalt pavement 18 feet wide with dir t  shoulders 4'75 feet wide on 
each side. At  the time of the collision the scene was enveloped in a heavy 
fog, denser near the ground, and the surface of the asphalt was damp due 
to moisture condensed from the fog. 

The plaintiff testified his automobile was in good condition, recently 
inspected. and brakes adjusted, and that  he was driving a t  speed of 30 
to 35 miles per honr on his right side of the road with his parking or fog 
lights turned on. Due to the fog, visibility was reduced to 100 to 125 
feet. i i f ter  he came around the curve he saw a t  a distance of 100 feet 
away the defendant's truck approaching a t  a speed of 35 to 45 miles 
per hour, and in the act of attempting to pass the automobile of T .  H. 
Underwood proceeding in same direction (west), so that  the truck occu- 
pied the south or plaintiff's right-hand lane of the highway. The front of 
the truck was just even with the front of the Underwood car, blocking 
the road. Confronted with this emergency plaintiff immediately applied 
his brakes, and his automobile continued in same direction about 6 feet 
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and then skidded slightly to the left. I n  the meantime the driver of 
defendant's truck apparently becoming aware of plaintiff's automobile a t  
about the same time had turned to his right, and Underwood also had 
quickly turned to his right off the road and stopped. The tractor portion 
of defendant's vehicle had crossed the center line of the highway to its 
right side, leaving the trailer still on the left or southern traffic lane, at 
the instant plaintiff's automobile collided with defendant's truck, the left 
front  of plaintiff's automobile striking the left side of defendant's tractor 
o r  between tractor and trailer. Plaintiff sustained zerious injury. 

Plaintiff testified there were lights on the Underwood car, but he zaw 
none on the truck; that  due to the fog he could see only 100 to 125 feet 
in front and for that reason was driving carefully a t  a moderate rate of 
speed; that due to the unchecked speed of the truck as the vehicles 
approached each other he calculated only a brief space of time elapsed 
from the instant he saw the truck loom out of the fog 100 feet in front of 
him until the impact-a "split second" as he termed i t ;  that he had no 
reason to anticipate the approach of a truck traveling on his right or 
southern side of the highway; that  the truck approached so quickly and 
the collision so imminent he could not turn his automobile to the right 
and due to the fog he could not Fee off on the shoulder or the ditch, and 
tha t  he applied his brakes and held his course. H e  tedf ied  he did not 
a t  any time turn his automobile to the left side of the road;  that  the 
marks on the pavement showed his rear wheels skidded and the left front 
wheel was 1 9  inches over the center l ine;  that if he had not collided with 
the front portion of the tractor he would have struck the trailer which 
was in plaintiff's lane of traffic. H e  offered evidence to  how that defend- 
ant's tractor-trailer was 40 feet long, 8 feet wide and the trailer 1 2  feet 
high. H e  testified, "it was split second timing in there from the time I 
saw this truck. When the car started skidding I had my hands on the 
wheel. I t  might hare  been that the bralrr on the left wheel applied a 
little harder than on the right, and that  pulled the car that  way. I guess 
I could have turned to my right if I had enough t ime; I don't know about 
that. Evidently I didn't have enough time to turn i t  back in the split 
second of time I had. The car skidded. . . . When I threw the brakes, 
the minute the impulse was made to put the brakes on, the car skidded," 
H e  testified if he had turned into the ditch i t  might have been much 
worse-"you couldn't see." The defendant Smith, driver of defendant's 
truck, tectified that  plaintiff applied hic brakeq and skidded over to his 
left side of the road, and that he saw the marks where he skidded. I t  
was also in evidence that  Smith ,caid when he was abreast the Underwood 
car he saw the lights on plaintiff's automobile as he came around the 
curve; that  he himself was traveling 35 to 40 miles per hour, and when he 
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saw plaintiff's car he ('speeded u p  a little." Underwood testified that  a t  
the time of the collision the truck had slowed u p  and was gradually 
coming to a stop. The patrolman who was offered as a witness by the 
defendants testified the only tire mark left by the truck was a slight 
dragging a t  the point of impact. 

The defendants offered evidence tending to  show that  plaintiff's auto- 
mobile struck the truck two feet over the center line; that  the marks of 
plaintiff's tires gradually veered to his left ;  that  from the point they 
started to the point of impact was 90 feet;  that  skid marks were straight 
down the highway on his right side for approximately 12 to 15  feet;  
then i t  was a sidewise skid leading to point of impact with all four tires 
making an  impression; that  a t  the beginning i t  was not sidewise, but as 
it got to about the center of the road i t  began sidewiee sliding off toward 
the side. "The sidewise marks went in the neighborhood of 75 or 78 feet 
before the point of impact"; that  a t  the time of collision the tractor was 
entirely on its right side of the road, and only the rear end of the trailer 
was in the left or southern lane of traffic, occup:ring some 4 or 5 feet of 
that  lane, and that  there was room for an  automobile to pass by using a 
portion of the shoulder. Defendant Smith testified he could Fee 300 feet. 
Underwood testified he could see only 100 to 125 feet, that  i t  was very 
foggy making i t  difficult to drive. H e  said while there was room for a car 
to have passed on the shoulder on the right, if the driver "could have 
seen where he was going. The fop was keeping him from seeing. I 
couldn't see." . . . "I got off the highway. I t  was quick work." H e  
said if the.plaintiff had kept straight on down the highway he would have 
hit the trailer. Plaintiff testified: "I skidded nothing like as much as 
90 feet. I didn't travel that  far  between the time I saw the car and this 
happened. From the time I applied my  brakes and went 3 or 4 or 5 feet 
straight and then started skidding to the left, I won't say i t  was over 10 
feet altogether. The whole business wasn't over 10 feet. I didn't see 
a skid mark there approximately 90 feet." Defmdant  Smith, the driver 
of the truck, did not testify to the rate of speed of plaintiff's automobile 
other than to call i t  "a pretty good rate of speed." 

Defendants' motion for judgment of nonsuit was denied, and their 
prayers for peremptory instructions were refused. The jury answered 
the issues as to negligence and contributory negligence in favor of the 
plaintiff and awarded damages in sum of $4,000. From judgment on the 
verdict defendants appealed. 

J.  M.  B r o u g h t o n  a n d  C. Woodrou i  T e a g u e  for p la in t i f f ,  appellee.  
E h r i n g h a u s  & E h r i n g h a u s  for  de f endan t s ,  ap,oellants. 
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D E ~ I X ,  J. The question chiefly debated on the defendants' appeal in 
this Court was the correctness of the ruling below denying the defendants' 
motion for judgment of nonsuit. While not conceding evidence of action- 
able negligence on the part  of defendants, i t  was urged that  from the 
plaintiff's evidence it necessarily followed as a matter of law that  he was 
chargeable with contributory negligence, barring recovery. 

Keeping in mind the established rule that  on the motion for nonsuit 
the ev;ben;e tending to support the plaintiff's position must be considered 
in the light most favorable for him, and that  he is entitled to the benefit 
of every reasonable inference to be drawn therefrom ( N a s h  v. Royster, 
189 X.C. 408, 127 S.E. 356), we think there was evidence of negligence 
on the part  of the driver of defendants' truck, in that  he drove on his 
left side of the road in attempting to pass another motor vehicle pro- 
ceeding in the same direction a t  a time when he was within 300 feet of a - 
curve, his aision obscured by a heavy fog, a t  a speed of 35 to 40 miles per 
hour, and meeting an  oncoming automobile traveling in the lane of traffic 
into which he had thus driven his truck. Plaintiff's evidence would seem 
to indicate not only failure on defendants' par t  to observe the rule of 
the prudent man under the circumstances, but also to show violation of 
sereral provisions of the statutes regulating the operation of motor 
vehicle. on the highway. G.S. 20-141 (c)  ; G.S. 20-148; G.S. 20-150. 
Accordingly evidence of such improper and unlawful conduct, proxi- 
mately resulting in injury to the plaintiff, warranted submission to the 
jury of the issue of defendants' negligence. Joyner v. nail, 210 N.C. 663, 
188 S.E. 209; Tarrant  v. Bof t l ing  Co., 221 N.C. 390, 20 S.E. 2d 565; 
C'onley v. Pearce-170ung-Angel Co., 224 N.C. 211, 29 S.E. 2d 740. 

The defendants both by their motion to nonsuit and by prayers for 
peremptory instructions to the jury present the qliestion whether from 
the eridence of the plaintiff there was such a showing of contributory 
negligence on his part  as to preclude recovery. For  the determination of 
the question thus raised the ride is that judgment of nonsuit on the 
ground of contributory neqligence should not be granted "u~lless the plain- 
tiff's eridence, taken in the light most favorable to him, so clearly estab- 
lishes such negligence that  no other reasonable inference or conclusion 
can be drawn therefrom." Dawson a. Transportation Co., ante, 36.. 
And in the consideration of this motion the court "mwt  ignore that  
which tends to establish another and different state of facts or which 
tends to contradict or impeach the testimony presented by the plaintiff." 
Bundy v. Powell,  229 N.C. 707, 51 S.E. 2d 307. To justify the allow- 
ance of the defendants' motion on this ground contributory negligence 
must be established by plaintiff's evidence so clearly that  no other con- 
clusion seems permissible. A t k i n s  2'. Transportat ion Co., 224 N.C. 688, 
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32 S.E.  2d 209. "As the burden of proof upon the issue of contributory 
negligence was upon defendants, i t  is the settled rule in this jurisdiction 
that  judgment of nonsuit on this ground can be rendered only when a 
single inference, leading to that  conclusion, can be drawn from the evi- 
dence." Hampfon  v. Hawkins, 219 N.C. 205, 1 3  S.E. 2d 227; Hobbs v. 
Drewer, 226 N.C. 146, 37 S.E. 2d 121; Cole 2,. Koonce, 214 N.C. 188, 
198 S.E. 637; Manheim v. T a x i  Corp., 214 N.C. 689, 200 S.E. 382. 

Examining the evidence in this caw in the light of these principles, we 
find this factual situation: According to plaintiff's testimony, on an 
early morning in J u n e  he was driving an  automobile east along the high- 
way a t  a speed of 30 to 35 miles per hour, a fog limiting his vision to 
100 to 125 feet, when suddenly there loomed out of the fog the bulk of a 
large tractor-trailer bearing down on him in his or south lane of traffic 
a t  a distance of 100 feet. As the width of the pawment was only 18 feet, 
and the truck, 8 feet wide, was in the act of passing another automobile 
proceeding in same direction, the entire roadwaj was blocked, and the 
truck was traveling toward him a t  the rate of 35 to 40 miles per hour. 
As the plaintiff expressed it, this sudden emergency required "split- 
second" action. H e  immediately applied his brakes and kept his course. 
Guthrie v. Gocking, 214 K.C. 513, 199 S.E. 70'7. But  the surface of 
the asphalt pavement was moist as result of the f 3g, and the application 
of brakes caused the tires to skid and the automobile after moving for- 
ward 6 feet veered slightly to the left, so that  the left front wheel was 
19 inches over the center line of the road when i t  struck defendants' 
tractor which had been pulled to the right, leaving the trailer still in the 
south lane of traffic. Under circumstances requiring instant action, 
according to his testimony, plaintiff did not turn his automobile to the 
left, and did not have time to turn it back to the r ight ;  could not, on 
account of the fog which was denser near the ground, see to drive on the 
shoulder or in the ditch on his right if he had had room or time to do SO. 

H e  testified if he had not skidded but gone straight he might have missed 
the tractor but would have hit the trailer. 

On the other hand the defendants call attention to the admitted fact 
that  the collision occurred 19 inches over the plaintiff's left side of the 
center of the road, and it is argued that  according to plaintiff's statement 
there is the reasonable inference to be drawn therefrom that  he could 
and should have controlled the movement of his automobile and turned i t  
back to the right in time to have avoided the collision. The defendants 
further call attention to the testimony of the highway patrolman as to the 
tire marks he observed on the highway tending to show that  the brakes 
on plaintiff's automobile were applied 90 feet from the point of impact, 
and that  after moving straight 12 to 15 feet, the iires ?lipped or skidded 
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sidewise for 75 or 78 feet to the collision, 2 feet over the center line of 
the road. The defendants deduce from this that  plaintiff was driving a t  
so high a speed that  he could not control his automobile, and that  under 
the circumstances of fog and moist pavement his speed shoved a total 
disregard for the requirements of ordinary prudence, was under the 
circumstances negligent, and constituted a proximate contributing cause 
to his injury. However, the evidence of the patrolman was offered by 
the defendants and was not admitted by the plaintiff, and may not be 
considered on the motion to nonsuit. The credibility of the witness was 
a matter for the jury. The rule as stated by Chief Justice S tacy  in 
Harrison v. R. R., 194 N.C. 656, 140 S.E. 598, is that  in considering the 
motion for nonsuit "the defendant's evidence, unless favorable to the 
plaintiff, is not to be taken into consideration, except when not in conflict 
with the plaintiff's evidence, i t  may be used to explain or make clear tha t  
which has been offered by the plaintiff." Gregory v. Ins .  Co., 223 N.C. 
124, 25 S.E. 2d 398; R u n d y  v. Powell,  supra. The plaintiff testified 
the truck was only 100 feet away when he was first able to see it, and that  
it was approaching on his side of the road a t  35 to 40 miles per hour. 
H e  points out that  according to the testimony the driver of defendants' 
truck first slightly accelerated his speed, then slackened, so that  though 
plaintiff applied his brakes and materially rcduced his speed, not much 
more than a few seconds could have elapsed before the truck traversed 
the remaining portion of the space of 100 feet that on first view separated 
the meeting rehicles, and that  if the plaintiff's evidence be accepted with 
all permissible inferences in his favor, his automobile could not have 
skidded 90 feet, or 75 feet sidewise, in the direction of the rapidly ap- 
proaching truck within the time and space ehdwn by plaintiff's testimony. 
Moreover, plaintiff testified to the contrary. H e  denied that  he skidded 
anything like 90 feet. H e  said that when he applied his brakes he went 
straight 3 or 4 or 5 feet, and then skidded to the left, and that the entire 
distance covered was not more than 10 feet. R e  declared he did not turn 
his automobile to the left. I t  may be that  plaintiff was mistaken, and 
that  the distance between the rehicles was much greater than that  stated 
by h im;  or he waq traveling much f a ~ t c r  than the limit he fixed. Here 
was a conflict in the te~t imony which the court proprarly submitted to 
the triers of the fact. Conflicting testimony necessitates trial by jury. 
Rfnllings v. Ins .  Co.. n n f ~ ,  304; L n z w t d ~ r  I.'. K v r n ,  327 U.S. 645 (653). 
The mere fact of the skidding of plaintiff's automobile without other 
evidence of fault on his part, would not necessarily impute negligence 
to the driver. Springs 1 % .  Doll,  197 N.C. 240, 148 S.E. 251; Butner  v. 
W h i t l o u ~ ,  201 S . C .  749, 161 S.E. 389; W n l l ~ r  c. I I i p p ,  208 N.C. 117, 
179 S.E. 428; f'lodfrlter 1 % .  ll'clls, 212 X.C. 823. 195 S.E. 1 1 ;  Vf7illiams 
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V .  Thomas ,  219 N.C. 727, 14  S.E. 2d 797; H o k e  v. Greyhound Corp., 
227 N.C. 412 (420), 42 S.E. 2d 593. The circumstances here were mate- 
rially different from those appearing in 170rk v. Y o r k ,  212 N.C. 695, 
194 S.E. 486. I n  judging plaintiff's conduct on this occasion considera- 
tion must be given to the sudden emergency with which, according to his 
testimony, he was confronted, and he should not be "held to the same 
deliberation or circumspect care as in ordinary conditions." H i n t o n  v. 
R. R., 172 N.C. 587, 90 S.E.  756. The standard of conduct is that  of 
the prudent man under like circumstances. According to plaintiff's testi- 
mony the emergency was created by the negligent a conduct of the defend- 
ants. Under these circumstances the rule is stated in Ingle  v. Cassady, 
208 N.C. 497, 181 S.E. 562, as follows: "One whl2 is required to act in 
emergency is not held by the law to the wisest choiee of conduct, but only 
to such choice as a person of ordinary care and prudence, similarly situ- 
ated, would have made." Hoke  v. Greyhound Ccrp.,  supra;  Butner  v. 
Spease, 217 N.C. 82, 6 S.E. 2d 808; Beck v. Hooks,  218 N.C. 105, 10 S.E. 
2d 608; Sparks  v. Wil l i s ,  228 N.C. 25, 44 S.E.  2d 343. 

We do not think the plaintiff's own testimony "proves him out of court" 
( I I u y e s  v. Tel .  Co., 211 N.C. 192, 189 S.E. 499; Godwin v. R. R., 220 
N.C. 281, 17 S.E. 2d 137))  nor are there indisputable physical facts which 
necessarily negative his oral evidence. Powers v. Sternberg, 213 N.C. 41, 
195 S.E.  88 ; Wallace v. Longest,  226 N.C. 161, 37 S.E. 2d 112. Driving 
a t  30 to 35 miles per hour, with objects on or mov ng along the highway 
visible for 100 to 125 feet, would not seem to compel the conclusion that  
he was driving faster than his ability to stop within that  distance. T y s o n  
I ? .  Ford,  228 N.C. 778, 47 8.E.  2d 251 ; Allen v. Bottling Co., 223 N.C. 
118, 25 S.E. 2d 388; C a d d e r  v. Gresham, 224 N.C1. 402, 30 S.E. 2d 312. 

After careful consideration of the record in the case a t  bar, in relation 
to the defendants' motion, we cannot hold as a ma1 ter of law that  on the 
evidence presented by the plaintiff his conduct on this occasion, under 
the circumstances as detailed by him. fell below the required standard 
of reasonable care and prudence, nor do we think on this evidence con- 
tributory negligence has been so clearly established that  no other reason- 
able inference can be drawn therefrom. The issue of contributory negli- 
gence was for the jury rather than the court, and there was no error in 
refusing the peremptory instruction prayed for. 

The defendants noted numerous exceptions to t i e  judge's charge, but 
upon an examination of the charge as a whole we think the trial judge 
stated the principles of law applicable to the d r> te rn~ ina t i~e  issues in 
substantial accord with well considered decisions 3f this Court, and we 
are unable to find error therein, or in the rulings on the reception of 
testimony, which would warrant awarding anothcr hearing. The jury 
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has determined the facts in favor of the plaintiff, and the result will not 
be disturbed. 

I n  the trial we find 
N o  error. 

STACY, C. J., took no part in the consideration or decision of this case. 

W I N ~ ~ R X E ,  J.. dissenting: 1 am unable to agree that  error prejudicial 
to defendants is not made to appear in the record on this appeal, particu- 
larly the exceptions (1 )  to denial of motions for judgment as in case of 
nonsuit and for directed verdict on the issue of contributory negligence, 
and (2 )  to admission of evidence to which Exception 1 relates. 

I11 the first place, the eridence, even the testimony of plaintiff himself, 
as I read it. shoxs unmistakably that  he was contributorily negligent in 
respect to the injury of which he complains, that  is, that  plaintiff was 
negligent and that hi. negligence \\as a proximate cause of his injury. 
Bus Co. a. Prodzrcts C'o., 229 K.C. 352, 49 S.E. 2d 623; T y s o n  a. F o r d ,  
228 N.C. 778, 47 S.E. 2d 251; Riggs v. OLI Corp. ,  228 N.C. 774, 47 S.E. 
2d 254; M c K z n n o n  1 % .  l l o f o r  L i n e s ,  228 N.C. 132, 44 S.E. 2d 735; A u s t i n  
v. O m d o n ,  222 N.C. 80, 21 S.E. 2d 887. 

All the evidence chous that the collision between plaintiff's automobile 
and the tractor of the corporate defendant's tractor-trailcr-truck actually 
occurred on plaintiff's left, and on defendant's right side of tlie center 
line of the road. This constitutes a violation by plaintiff of the statute, 
G.S. 20-148, requiring that  " D r i ~ e r s  of vehicles proceeding in opposite 
direction shall paqs each other to the right, each giving to the other a t  
least one-half of the main trareled portion of the roadway as neally as 

And all the evidence shows that the point of impact between 
the two vehicles was on the front  of plaintiff's automobile and the front 
of the tractor of defendant's tractor-trailer-truck. Plaintiff testified, 
"The front part of the truck which I struck and which was in collicion 
with me was 19 inches across the center line." P. 25 of the record. And 
again he says, '(Thp actual parts of the two cars when they came together 
collided on 19 inches a c r o s  from m p  side of the road." P. 28. And 
plaintiff's witness rnderwood testified: ('At the time of the collision the 
tractor part was on the right qide of the line. I mean . . . of the whitr 
line of the highway." P. 46 of the record. And again he says:  "Mr. 
Tinfield didn't hit the trailer. The part that  Mr. Tinfield hit of the 
truck and tractor mas the front of the tractor or truck, and that waF on 
its right side of the road.-well over to the right. As he was on the right 
side of the road when tlie collision occurred, the wheel on Mr. Winfield's 
car that  struck was on the left side of that  center line." And plaintiff 
says further in hi5 testimony, "When the car started skidding, I of course 
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had my  hands on the wheel. I t  might have been that  the brakes of the 
left wheel applied just a little harder than i t  did on the right, and that  
pulled the car that  way. I guess I could have turnsd i t  back to my  right." 
P. 34. To fail to turn  to the right when plaintiff could and should have 
so turned, was negligence on his part  which necessarily contributed to the 
injury. This is plaintiff's own estimate of the si1,uation. I f  he says he 
could have turned to the right, how can we say it was not his duty to 
do so?  

Moreover, plaintiff's own testimony is full of evidence of his violation 
of the statute G.S. 20-141 as to speed restrictions. That  statute provides 
that  "No person shall drive a vehicle on a highway a t  a speed that  is 
greater than is reasonable and prudent under conditions then existing." 
And while this statute further provides that  "Where no special hazard 
exists" certain speed limits shall be lawful, it  provides that "the fact that  
the speed of a vehicle is lower than the foregoing prima facie limits does 
not relieve the driver of the duty to decrease speed . . . when special 
hazard exists with respect to . . . or by reason clf weather or highway 
conditions . . ." And the statute further provides that  "It shall be 
unlawful to violate any provision of this section . . ." 

All the evidence shows that  weather and road conditions at the time of 
and immediately before the collision constituted a special hazard. Plain- 
tiff's evidence describes the condition of the road and of the weather. 
Plaintiff testified: "The pavement was slightly (damp as result of the 
fog . . . the top of the black asphalt was damp just a little." Record 
P. 18. The plaintiff's witness Underwood testified: "I think the pave- 
ment was very damp from the fog." P. 47. Moreover, as to the fog, 
plaintiff testified, "The fog a t  that  particular point immediately before 
the collision was as heavy as I ever remember traveling in . . . As I 
approached this point where the collision occurred the fog was very 
heavy.'' P. 18. And again plaintiff testified: "I would say I could see 
approximately 100 feet in front of me above 6 feet . , . I'd say I could 
see where I was around 100 feet. The fog was heavy above the 6-foot line 
but exceptionally heavy down near the ground . . ." P. 25. "The fog 
kept me from seeing very far." P. 26. 

Thel, the record shows these questions and answers : 
"Q. How far  could you see ahead? 
"A. You mean a t  the time the accident happened ? 
"Q. Jus t  before the accident 1 
"A. You couldn't see over 20 feet. There were spots down the road 

where the fog was heavy in one spot. 
"Q. You could see 125 feet away? 
",I. I would say that  was the maximum." P. 26. 
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And, continuing, ('I would say that  the particular stretch of road I 
hadn't been driving under those conditions more than 600 or 700 feet or 
possibly 1,000 feet. The  fog happened to be heavier than  a t  other spots." 
P. 26. 

And plaintiff's witness Underwood testified: "As I drove along High- 
way #70, approaching the place where this automobile collision oc- 
curred the weather was very foggy. I t  was foggy to the extent of making 
i t  difficult to drive. I spoke of i t  to the man that  was with me." P. 45. 

Under these conditions plaintiff testified : "1 was driving my car 
between 30 and 35 miles an hour immediately before this impact." P. 18. 
And again plaintiff says: "My highest estimate would not exceed 35 
miles an  hour." P. 25. And, again, "My speed that  morning from 
Raleigh on was about 35 miles an hour." P. 26. 

At  the rate of 30 miles per hour, plaintiff would have been traveling 
41 feet per second. And a t  35 miles per hour, he would have traveled 
approximately 51 feet per second. 

And i t  is significant to note that  the collision did not occur a t  or on a 
curve. Plaintiff himself says, "I came around a slight curve to my 
right, but that  curve was 250 or 300 feet from where this accident 
occurred." P. 18. "I was 200 feet beyond the curve before I saw this 
truck. The truck was approximately 100 feet in ' front  of me when I 
saw it." P. 25. 

And this further testimony of plaintiff is significant of negligence on 
his part.-contributing to his injury. H e  testified, "When I saw this 
truck firpt . . . I immediately applied the brakes to the Chevrolet . . ." 
P. 19. And, again, "From the time I applied my  brakes and went 3 or 
4 or 5 feet straight and then started skidding to the left, I won't say it 
mas over 10 feet altogether. The whole business was not over 10 feet." 
P. 31. 

This testimony means either one of two things. I f  plaintiff applied 
his brakes as he said he did, the truck could not have been 100 feet away 
when he saw it, and he was outrunning his lights. I f ,  on the other hand, 
the truck was 100 feet away when plaintiff saw it,  i t  is manifest that he 
delayed too long in applying the brakes, for he says he only skidded 10 
feet. Thus taking either horn of the dilemma, he proves himself to be 
contributorilg negligent. 

For  these reasons it is obvious on the record that  one of the proximate 
causes of the injury to plaintiff was his own negligence, either in driving 
a t  excessive .peed and recklessly under the conditions existing or in steer- 
ing his car in the wrong direction, or in both respects. 

And, in the second place, there is error in admission of evidence to 
which Exception 1 relates. Plaintiff was permitted, over objection by 
corporate defendant, to testify that  ('-4s soon as I came to Mr. Underwood 
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and Mr. Smith were a t  my  car and I remember th2y wanted to help me 
and the first words I remember was Mr. Smith telling me not to worry 
about the situation that  they expected to take care of it." This admis- 
sion of this statement is manifestly error, and of the most prejudicial 
character. 

"I t  is the rule with us that  what an  agent or employee says relative to 
an act presently being done by him within the scope of his agency or 
employment, is admissible as a par t  of the res gestce, and may be offered 
in  evidence, either for or against the principal or. employer, but what 
the agent or employee says afterwards, and merely narrative of a past 
occurrence, though his agency or employment may continue as to other 
matters, or generally, is only hearsay and is not competent as against the 
principal or employer.'' Hubbard v. R. R., 203 N.C. 675, 166 S.E. 802. 

Indeed, as stated by Stansbury on N.  C. Evidence, Sec. 169, page 365, 
" I t  is often said that  a statement accompanying an act is sdmis~ible  
either for or against the principal, but this would seem to be true only 
when the statement characterizes or qualifies the act." 

Moreover, "In the absence of express orders to clo an act, in order to 
render the master liable, the act must not only be one that pertains to 
the business, but must also be fairly within the scaope of the authority 
conferred by the employment.'' See Parrish c. h r f g .  Co., 211 N.C. 7 ,  
188 S.E. 817. 

My  vote is for a nonsuit. Failing in this, I vote for a new trial. 

BARNHILL, J., concurs in dissent. 

LEE KINSEY A N D  GEORGE LEVIN V. HSRRY N. SUTTON, CHIEF B U I L D ~ Q  
INRPECTOR OF THE CITY OF CHARLOTTE, AND THE CITY O F  CHAR- 
LOTTE, A MUNICIPAL CORFORATIOK (ORIGISAL DEFENDANTS), AND R. H. 
BOULIGNY, R. E. BARRETT A N n  WTFE, OLIVET W. BARRETT; S. L. 
BAGBY, DR. CHARLES W. ROBINSON A N D  S. A. LESLIE (INTERVENING 
DEFESDANTB) . 

(Filed 11 May, 1949.) 

1. Municipal Corporations 37- 

The operation of a restaurant or a public dining room for profit is a 
com~nercial activity. 

A zoning ordinance proscribing commercial acti~rities within a residen- 
tial district unless carried on by members of the immediate family and 
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employing not more than two persons, excludes the operation of a public 
dining room employing nine persons in such district. 

3. Same- 
G.S. 160-172 authorizes municipalities to enact zoning ordinances pro- 

hibiting the use of property within a residential district for business or 
commercial purposes. 

4. Municipal Corporations § 38- 

A party attacking the constitutionality of an ordinance enacted by a 
municipality in the exercise of its delegated police power, has the burden 
of showing that  the restrictions bear no substantial relation to the public 
health, safety, morals or general welfare of the community. 

5. Municipal Corporations 35- 

A zoning ordinance covering all land within the mnnicipality and sepa- 
rating comniercial and industrial districts of the city from those set apart 
for residences, schools, parks, libraries, churches, etc., and which is uni- 
form and operates alike on all  territory within the respective zones, bears 
a reasonable relation to the health, safety, morals and general \velfare of 
the entire community and is a valid anti constitutional exercise of the 
delegated police power of the municipality. 

Provision of a zoning ordinance which permits commercial and indns- 
trial activities within a reqidential district provided such activities are  
carried on by members of the in~inediate family and not more than two 
persons are  emploged therein, does not render the ordinance void as  be:ng 
discriminatory, since the coinmercial activities permitted thereunder in a 
residential district a re  so intrinsically different from unlimited commercial 
and industrial activities in general as  to permit their separate claesifi- 
cation. 

7. Same: Constitutional Law 11, 20a- 

The fact that a lot would he more valuable if devoted to a nonconform- 
ing use does not deprive the oxner of property without due process of law 
when the zoning regulations are  uniform in their application to all within 
the respective districts, and the dift'erentintion of the uses of Droperty 
within the respective districts is in accordance with a comprehensive plan 
in the interest of the health, safety. ~norals  or general welfare of the entire 
community. 

APPEAL by Lee Kinney  florn P a f f o n .  G p c i i r l  .Tlrdye, a t  the Febrnarp  

Term,  1949, of M E C ~ ~ L E S B ~ R ~ .  
O n  1 4  J a n u a r y ,  1947, the Ci ty  of Charlotte, act ing through its lepie- 

l a t i re  bodp, adopted a comprehensive zoning ordinance dividing the 
municipal i ty  into clearly designated businece, industrial.  and residential 

districts, and imposing restrictions on the  alteration and erection of 

buildings and the  use of prelnises in  each of such districts. 
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The ordinance creates two classes of residential districts designated as 
residence 1 districts and residence 2 districts and provides that property 
in  such areas may be used for the following purposes: 

"SECTION 111-RESIDENCE 1 DISTRICTS. 
"(A) USES. 
"In any residence 1 district, as indicated on the building zone map, no 

building or land shall be used and no building shall be hereafter erected 
or structurally altered, except for the following uses : 

"1. Principal uses and buildings 
" (a)  (ONE-FAMILY DWELLINOB) A detached dwelling for only one 

family or for one housekeeping unit. 
"(b) (TWO-FAMILY DWELLINGS) A two-family or duplex dwelling 

situated on a corner lot, having a single entrance or where the two 
entrances, if used, are on different streets. 

"(c) (RELIGIOUS USES) Churches and other places of worship. 
" (d)  (EDUCATIONAL USES) Public and parochial schools, colleges, and 

universities, including dormitories, puhlic libraries, public museums and 
public a r t  galleries. 

"(e)  (SOCIAL USES) Municipal recwation buildings, playgrounde, and 
parks. 

" ( f )  (GARDENING A N D  AGRICULTURE) Nurseries,, truck gardens, and 
non-commercial greenhouses. 

"2. Accessory Uses and Buildings 
"Commercial activities, if carried on by members of the immediate 

family, and not more than two employed persons a-e permitted. 
"Accessory uses customarily incident to any of the above permitted 

uses, but not including any activity conducted for gain. This shall not 
be construed to exclude the erection of or use of a building designed for 
living quarters for servants i n  the employ of the owner or occupant of a 
residence, which servants quarters shall be confined to the rear yard area. 

" (a)  (PROFESSIONAL OCCUPATIONS) The office of a resident profes- 
sional person. 

"(b) (SIGNS) Signs pertaining to the lease, sale or use of a lot or 
building may be placed thereon providcld the total rarea of all such signs 
does not exceed eight (8 )  square feet, and provided further that  on a lot 
occupied by a dwelling, the total area of signs placed on the lot or  
dwelling and pertaining to the use thereof, shall not exceed one (1) 
Equare foot, A sign or bulletin board not exceeding twelve (12) square 
feet in area may be erected upon the premi~es  of a church, or other 
institution for the purpose of displaying the name and activities or serv- 
ices therein provided. 
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"SECTION IT-RESIDENCE 2 DISTRICTS. 
"Within any residence 2 districts, as indicated on the building zone 

map, no building or land shall be used and no building shall be hereafter 
erected or structurally altered, except for the following uses : 

"(A)  USES 
"Within any residence 2 districts, as indicated on the Building Zone 

Map, no building or land shall be used and no building shall be hereafter 
erected or structurally altered, except for the following uses: 

" ( I )  RESIDENCE 1 DISTRICT USES 
"Any use permitted by Section 111 of this ordinance in residence 1 

districts. 
"(11) OTHER USES 
"(a)  (DWELLINQS) A detached dwelling or an apartment house, where 

provision is made on the lot for parking a t  least one car for each house- 
keeping unit contained in the building. 

"(b) (WELFARE USES) Hospital?, sanitariums, clinics, and physicians' 
offices, not primarily for contagious diseases or the care or treatment of 
drug or liquor addicts." 

The ordinance expressly authorizes the continuance of nonconforming 
structures and uses existing at the time of its enactment. 

Kinney owns a commodious dwelling located a t  1122 Eas t  Morehead 
Street in the City of Charlotte, which he bought for $40,000.00 more 
than a year after the passage of the zoning ordinance. These premises 
are situated in a "residence 2 district." "The property to the south of 
the property fronting on Morehead Street, including 1122 East  Morehead 
Street, in such residence 2 district, has been developed and is one of the 
most exclusive residential districts of the City, and the property to the 
north of the property facing on Morehead Street, in such residence 2 
district, is devoted exclusively to residential use by people of moderate 
income." Only tx-o nonconforming uCes exist in this particular residence 
2 district, these being a Woman's Club and an antique shop, which began 
operation "many years prior to January,  1947, the effective date of the 
zoning ordinance. 

On 15 September, 1948, Kinney let the premises a t  1122 East  Morehead 
Street to Levin for a term of five years commencing on 15 October, 1948, 
for this rent : "$400.00 monthly in advance for the first year, and $525.00 
monthly in advance for the remainder of said term." I t  was specifically 
stipulated that  the property should "be used only for a restaurant and a 
residence for the lessee and immediate family" and that  the lease should 
('terminate a t  option of lessee . . . if zoning restrictions prevent the use 
of the above described premises as a restaurant." The monthly rental 
value of the premises a t  1122 East  Morehead Street runs from $250.00 as 
a residence to $450.00 as a doctor's clinic. 
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After the lease became effective, Levin used the property a t  1122 Eas t  
Morehead Street as a residence, and as a public restaurant, where he 
served the evening meal daily to paying guests. Levin employed nine 
persons to assist him in the restaurant and had froin fifty to one hundred 
and fifty customers a day. The operation of the restaurant "caused a 
further concentration of traffic in the vicinity of 1122 East  Morehead 
Street, and there were in use a t  the restaurant three garbage cans and a t  
least four waste cans." 

After the restaurant had been in operation for five days, the City of 
Charlotte brought an  independent action against Kinney and Levin, 
and obtained an  order therein restraining them from using the premises 
as a public restaurant until they had exhausted administrative remedies 
under the zoning ordinance. 

Thereafter, to wit, on 2 December, 1948, Kirmey and Levin made 
application to H a r r y  M. Sutton, Chief Building Inspector for the City 
of Charlotte, who is the administrative official charged with the enforce- 
ment of the zoning ordinance, for a certificate of occupancy under 
Section XI  of the zoning ordinance entitling them "to use a part  of the 
residence of George Levin, located a t  1122 E. Morehead Street, for a 
high class public dining room." This request was; refused by the Chief 
Building Inspector on the ground that  '(the use 0.' the premiees a t  1122 
Eas t  Morehead Street in the City of Charlotte partially for a restaurant 
or  public dining-room was prohibited by the zoning ordinance of the 
City of Charlotte," and Kinney and Levin appealed from this decision to 
to the Board of Adjustment for the City of Charlo1,te. The Board of Ad- 
justment heard the appeal in an  open meeting, and took testimony from 
interested parties and their witnesses. Levin testified that  he intended 
to resume operations of the previous size in the event the requested certifi- 
cate of occupancy was granted. After hearing the evidence, the Board 
of Adjustment made finding of facts based thewon conforming to the 
matters hereinbefore set out, and affirmed in its entirety the decision of 
the Chief Building Inspector refusing to issue the certificate of occu- 
pancy "for the reason that  granting of said permit for the operation of a 
commercial business in a residence 2 district would he a direct violation 
of the zoning ordinance." 

Kinney and Levin thereupon procured a review of this decision of the 
Board of Adjustment in the Superior Court of Mecklenburg County by 
this ('proceedings in the nature of certiorari" under G.S. 160-178. After 
permitting R. H. Bouligny, R. E. Barret t  and wife, Oliret W. Barrett,  
S. L. Bagby, Dr.  Charles W. Robinson, and S. ,"i. Leslie, home owners 
residing in the residence 2 district in question, to intervene in the pro- 
ceedings, and after considering the evidence presented by the record 
returned to it by the Board of Adjustment, the Superior Court concluded 
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that  "the findings of fact of the Board of ,4djustment are supported by 
the evidence," adjudged that  no errors of law had been committed, and 
entered a judgment affirming the action of the Board of Adjustment. 
Kinney excepted to this judgment and appealed to this Court, assigning 
errors. 

J a m e s  L. Delaney for p e t i t i o n ~ r ,  Lee  h'inney, appel lant .  
J o h n  D. S h a w  for respondents,  H a r r y  AT. S u t t o n ,  Chief  Bu i ld ing  I n -  

spector of t h e  C i t y  of Charlot te ,  and t h e  C i t y  of Char lo t f e ,  a mun ic ipa l  
corporaf ion,  appellees. 

McDougle ,  E r v i n  & Horack  f o r  in terveners ,  R. H.  Boziligny, R. E. 
Barre t t  and  f c i f e ,  Ol ivet  W .  Bnrre t t ,  S. L. B a g b y ,  Dr .  Charles  W .  Roh in -  
son, and  S .  A. Leslie,  appellees. 

ERVIN, J. The zoning ordinance under consideration was adopted 
pursuant to the authorizing act, which was originally enacted by the 
General Assembly of 1923 and which is now codified as Article 14 of 
Chapter 160 of the General Statutes. 

The appellant asserts initially that  he is entitled to the certificate of 
occupancy sought by him as a matter of right because the proposed iise 
conforms to the use regulations prescribed by the ordinance for the diq- 
trict in which the premises a t  1122 East  Morehead Street are situated. 

The zoning ordinance does not expressly stipulate that  property in a 
residence 2 district may be put to use as a restaurant or a public dining- 
room. Hence, the operation of such a business cannot constit~ite a per- 
mitted use in such an area under the ordinance unless i t  can qualify as 
an  authorized commercial activity under Section I11 (A-21, which per- 
mits "accessory uses and buildings" and "commercial activities, if car- 
ried on by members of the immediate family, and not more than two 
employed persons are permitted." The operation of a restaurant or a 
public dining-room for profit is undoubtedly a commercial activity for it 
is an undertaking relating to commerce or trade. 15 C.J.S.. p. 576. 
But  a restaurant or a public dining-room operated by an occupant of 
premi~es  v i t h  the assistance of not less than nine employed persons does 
not find a place within the narrow category of commercial activities sanc- 
tioned by Section I11 (A-2) of the zoning ordinance. The number of 
employed persons involved, in and of itself, exclud~s  such an enterprise 
from the commercial activities permitted by this section. Thuc, it appears 
that the proposed use of the premise. in question is prohibited ac a non- 
conforming use by the pro~is ions  of the ordinance relating to residence 2 
districts. 

The appellant  maintain^ secondarily. howerer, that the Lepiclatnre 
has not authorized a municipality to  adopt a zoning ordinance prnhibiting 
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the operation of a restaurant or a public dining-room in a residential 
area, and that  the provisions of the ordinance invoked by the respondents 
and interveners on this phase of the controversy are void as being in 
excess of the power granted to the legislative body of the City of Charlotte 
by the authorizing statutes if such provisions are construed to bar the 
operation of a restaurant or a public dining-room : n  a residence 2 district. 
This contention overlooks the phraseology of G.S. 160-172 expressly pro- 
viding that  "for the purpose of promoting health, safety, morals, or the 
general welfare of the community, the legislative 1)ody of cities and incor- 
porated towns is hereby empowered to regulate and restrict the height, 
number of stories, and sizes of buildings and other structures, the per- 
centage of lot that  may be occupied, the size of yards, courts and other 
open spaces, the density of population, and the location and use of build- 
ings, structures and land for trade, industry, residence or other purposes." 
The power vested in municipalities by the zonirig statute ('to regulate 
and restrict the . . . use of buildings, structures and land for trade, 
industry, residence or other purposes" includes authority to exclude a 
business, otherwise lawful, from a residential district. Elizabeth City v. 
Aydlett, 201 N.C. 602, 161 S.E.  78;  S. v. Roberson, 198 N.C. 70, 150 
S.E.  674. See, also, the authorities collected in  the following annota- 
tions: 117 A.L.R. 1117; 86 A.L.R. 662. 

The appellant contends finally that  the provisions of the zoning ordi- 
nance prohibiting the use of the premises in question for a restaurant 
or a public dining-room bear no substantial re la t im to the health, safety, 
morals, or general welfare of the community; constitute arbitrary, un- 
reasonable, and discriminatory restrictions upon the property rights of 
the appellant in such premises; and deprive the appellants of their 
property without due process of law in contravention of Article I, 
Section 17, of the State Constitution, and the Fourteenth Amendment to 
the Federal Constitution. 

The  enabling act authorizing cities and towns to enact zoning ordi- 
nances expressly recognizes the established principle of constitutional law 
that  zoning measures must find their justification in some aspect of the 
police power of the State exerted in the interest of the public. G.S. 160- 
172. A number of our cases have explicitly or implicitly sustained zoning 
ordinances, which were adopted under the authority of our enabling 
act and which established restricted residential d~str icts ,  as being within 
the police power. Lee v. Board of Adjustment, 2526 N.C. 107, 37 S.E. 2d 
128;  I n  re Appeal of Parker, 214 N.C. 51, 197 S E .  706; Elizabeth City 
21. Aydlett, 201 N.C. 602, 161 S.E. 78;  S. v. Iloberson, 198 N.C. 70, 
150 S.E. 674; Harden v. Raleigh, 192 N.C. 395, 135 S.E. 151. 

The zoning ordinance under consideration covers all land, buildings 
and structures in the City of Charlotte and is designed by the legislative 
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body of the municipality to promote the health, safety, morals and gen- 
eral welfare of the entire community by separating the commercial and 
industrial districts of the city from those which are set apar t  for other 
purposes, such as a r t  galleries, churches, hospitals, libraries, museums, 
parks, playgrounds, residences, and ~chools. The presumption is that  
the zoning ordinance as a whole is a proper exercise of the police power, 
and the appellant has the burden of showing that  the provisions of the 
ordinance forbidding the operation of restaurants or public dining-rooms 
in the restricted residential district in question bear no substantial rela- 
tion to the health, safety, morals, or general welfare of the community. 
I n  r e  Appea l  of P a r k e r ,  supra;  A m e r i c a n  W o o d  Produc t s  Co.  2.. Minne-  
apolis,  35 F .  2d 657; Forbes v. I Iubbnrd ,  348 Ill.  166, 180 N.E. 767. The 
court below adjudged, in substance, that  the appellant has failed to carry 
this burden, and that  the provisions of the zoning ordinance challenged 
by him are valid. This adjudication finds full support in the record. 

The objection that the provisions of the zoning ordinance prohibiting 
the use of the premises in question for a restaurant or public dining- 
room constitute arbitrary, unreasonable and discriminatory restrictions 
upon the property rights of the appellant in such premises is untenable. 
They are aptly phrased to secure their object, i.e., to establish and pre- 
serve a restricted residential district free from substantial commercial 
and industrial activities. They are uniform and operate alike on all 
property within the territory affected. W a k e  Forest v. Medl in ,  199 N.C. 
83, 154 S.E.  29;  Broadfoot  1%. Faye t t e zd le ,  121 N.C. 418, 28 S.E.  515, 
39 I,.R.A. 245, 61 Am. St. Rep. 668. The provision exempting non- 
conforming structures and uses existing a t  the enactment of the ordinance 
has a sound basis and is not unreaeonable. El i zabe th  C i t y  v. A ? l d l ~ t f ,  
supra.  The provision authorizing "accessory uses and buildings" and 
"commercial activities, if carried on by members of the immediate family, 
and not more than two employed persons are permitted" has a reason- 
able relation to the end in view, and is not an unlawful discrimination 
for such limited undertakings arc so intrinsically and sufficiently different 
from unlimited commercial and industrial activities in general as reason- 
ably to permit their separate classification. d n g e l o  v. W i n s t o n - S a l e m ,  
193 N.C. 207, 136 S.E. 489, 52 A.L.R. 663, affirmed in 274 17.S. 725, 
47 S. Ct. 763, 71 L. Ed.  1329: 8. I * .  W h e e l e r ,  141 N.C. 773, 53 S.E. 358, 
5 L.R.A. (N.S.)  1139, 115 Am. St. Rep. 700; Broadfoot  v. F a y e t f c ~ ~ i l l ~ ,  
supm.  Furthermore, the fact that  the property in quwtion is more ralu- 
able for commercial purposes, such as a restaurant or a public dining- 
room, than for residential or othcr conforming uzes is not eufficient of 
itself to invalidate the pertinent provisions of the ordinance as confisca- 
tory. I f  the police power is properly exercised in the zoning of a munici- 
pality, a resultant pecuniary loss to a property owner is a misfortune 
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which he must suffer as a member of society. Lee v. Board of Adjust- 
ment, supra; Elizabeth City v. dydletf,  supra. 

Since i t  appears that  the zoning regulations prohibiting the use of 
property within the restricted residential district in question as  a restau- 
rant  or public dining-room bears a substantial relation to the health, 
safety, morals or general welfare of the community and are not arbitrary, 
unreasonable, or  discriminatory in character, it  follows that  they do not 
deprive the appellant of his property without due process of law in viola- 
tion of Article I, Section 17, of the State Constitution or the Fourteenth 
Amendment to the Federal Constitution. In re Appeal of Parker, supra; 
Village o f  Euclid, Ohio, v. Ambler Rr>alfy Co., 272 U S .  365, 47 S. Ct. 
114, 71 L. Ed.  303, 54 A.L.R. 1016. I t  is noted, in closing, that  the 
appellant acquired his right in the premises invoived in this litigation 
with knowledge of the zoning ordinance. 

Fo r  the reasons given, the judgment of the Superior Court is 
Affirmed. 

IN THE MATTER OF THE SALE OF LAND OF VAN B. SHAR.PE AND WIFE, LOUISE 
R. SHARPE, UNDER FORECLOSURE BY W. A. LELAND MCKEITHEN, 
SUBSTITUTE TRUSTEE. 

(Filed 11 May, 1949.) 
1. Mortgages 9 35- 

The mortgagor or trustor is entitled to purchase a t  the foreclosure sale 
under the power contained in the instrument. 

2. Mortgages § 33+ 
The mortgagor or trustor is entitled to procure resales through advance 

bids made in conformity with the statute. G.S. 48-28. 

3. Same-- 
The fact that the trustor repeatedly procures r~:sales through the mak- 

ing of advance bids in compliance with the statute works no legal wrong 
upon the cestui and is within the trustor's right, wen though he procures 
such upset bids for the purpose of delaying foreclosure and the recovery 
by the cestui of the indebtedness. 

4. Torts 8 l- 
Acts which are lawful in themselves cannot be rendered tortious by mis- 

chievous motives. 

5. Mortgages § 33b- 
The clerk of the Superior Court is required to order a resale of prop- 

erty foreclosed under power contained in a deed of trust each time an 
advance bid is made in accordance with the statute, regardless of how 
often an upset bid may be placed. 
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The provision of G.S. 15-28 that the clerk shall make such orders as 
may be just and necessary to safeguard the interests of all parties does 
not authorize him to enter orders abrogating rights conferred by the statute. 

7. Same- 
The clerk has no authority to require a cash deposit for an upset bid 

in excess of that prescribed by the statute or to require a person desirous 
of making an advance bid to deposit 15% of such bid in cash or certified 
or cashier's check. G.S. 45-28. 

8. Appeal and Error 8 311- 

An appeal from a void order cannot be dismissed as frivolous. 

APPEAL by Van B. Sharpe and wife, Louise R. Sharpe, from Phillips, 
J., at  chambers in Rockingham, North Carolina, 10 December, 1948, in 
proceeding pending in the Superior Court of MOORE. 

On 27 April, 1946, Van B. Sharpe and wife, Louise R. Sharpe, here- 
inafter designated as respondents, executed a deed of trust conveying land 
a t  Pinehurst in Moore County to Julius C. Smith, trustee, to secure the 
payment of a debt to the Pilot Life Insurance Company. Subsequently 
Ju l ius  C. Smith resigned his trust, and W. A. Leland McKeithen, herein- 
after  called the petitioner, was appointed substitute trustee in his stead. 
The  respondents defaulted in the payment of the debt secured by the 
deed of trust, and the petitioner undertook to sell the property for the 
satisfaction of the debt under the power of sale in the deed of trust. 

I n  conformity to such power, the substitute trustee exposed the land to 
sale on 8 March, 1948, and the Pilot Life Insurance Company made the 
last and highest bid therefor, to wit, $22,770. Within ten days there- 
after, "H. F. Seawell, J r . ,  attorney for Van B. Sharpe," raised the bid, 
and paid the amount of the increase to the Clerk of the Superior Court 
of Moore County, who ordered the petitioner to resell. 

Pursuant to this order, the substitute trustee offered the property to 
resale on 5 April, 1948, and Dr.  L. 11. Paschal became the last and high- 
est bidder therefor in the sum of $24,000. Within the next ten days, 
"H. F. Seawell, Jr . ,  attorney for Van B. Sharpe," placed an  upset bid 
on the property by paying "the minimum amount required by the statute 
for an  advanced bid" to the Clerk of the Superior Court of Moore County, 
who directed the petitioner to make a resale of the real estate. 

I n  conformity to this order, the substitute trustee exposed the land to 
resale on 10 May, 1948, and Dr.  L. H. Paschal made the last and highest 
hid therefor, to wit, $25,300. Within ten days from the date of this 
resale "H. F. Seawell, J r . ,  attorney for Van B. Sharpe, placed an upset 
hid in the same manner as on the two previous occasions," and the Clerk 
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of the Superior Court of Moore County again ordered the substitute 
trustee to resell the property. 

Pursuant to this order, the substitute trustee offered the property to 
resale on 21 June,  1948, and H. F. Seawell, Jr..  became the last and 
highest bidder therefor in the sum of $26,570. Within the next ten days, 
an  upset bid was placed on the land in the name of Lamont Brown, and 
the amount of the increase was paid to the Clerk of the Superior Court 
of Moore County by means of a "check drawn on the account of H .  F. 
Seawell, J r . ,  attorney for Van B. Sharpe." 

I n  conformity to an  order of resale thereupon entered by the Clerk of 
the Superior Court of Moore County, the substitute trustee exposed the 
property to resale on 2 August, 1948, and H .  I?. Seawell, Jr . ,  made the 
last and highest bid therefor, to wit, $28,000. Within ten days from the 
date of this resale, an upset bid was put on the rclal estate in the name 
of W. D. Shannon, and the amount of the increase was paid to the Clerk 
of the Superior Court of Moore County by means of "a check drawn on 
the account of H. F. Seawell, J r . ,  attorney for Van B. Sharpe." 

Pursuant to  an  order thereupon made by the Clerk of the Superior 
Court of Moore County, the substitute trustee offered the land to resale 
on 6 September, 1948, and W. r). Shannon became the last and highest 
bidder therefor in the sum of $29,400. Within the ensuing ten days, 
Dr.  L. H. Paschal placed an upset bid on the property and deposited the 
amount of the increase with the Clerk of the S u ~ e r i o r  Court of Moore 
County, who directed the petitioner to resell the real estate after fifteen 
days advertisement. 

I n  conformity to this order, the substitute trustee exposed the property 
to resale on 18  October, 1948, and Dr.  L. H. Paschal made the last and 
highest bid therefor, to  wit, $30,900. "Again within the ten-day period, 
there was an upset bid placed by H. F. Seawell, J r . ,  attorney for Van B. 
Sharpe." 

On 10 November, 1948, the petitioner brought this proceeding against 
the respondents before the Clerk of the Superior Court of Moore County, 
who found as a fact that  the respondent, Van B. Sharpe, "has wed  the 
statute providing for resales as a means of delaying the proper foreclosure 
of the deed of trust and the recovery by Pilot Lifs  Insurance Company 
of the indebtedness thereby secured" and entered an order on the basis of 
such finding requiring the last and highest bidder a t  any subsequent 
resale of the property covered by the deed of trust and any Ferson there- 
after placing an  advanced or increased bid on such property to deposit 
"with the Clerk of the Superior Court of Moore County cash or certified 
or cashier's check in the amount of fifteen per cent of the last and highest 
bid in each instance." This order was made after notice to the respond- 
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ents, who appeared before the Clerk, opposed the entry of the order, and 
appealed from i t  to the judge of the Superior Court under G.S. 1-272. 

Upon notice to respondents, the petitioner moved before his Honor, 
F. Donald Phillips, Resident Judge of the judicial district embracing 
Moore County, a t  chambers in Rockingham on 10 December, 1948, for 
an  order dismissing the appeal of the respondents from the Clerk as being 
"frivolous and utterly without merit." After finding "that the said 
Van B. Sharpe has used the statute providing for resales as a means of 
delaying the proper foreclosure of the deed of trust and the recovery by 
Pilot Life Insurance Company of the indebtedness thereby secured" and 
"that said appeal was made for the purpose of further delaying the 
proper foreclosure of the deed of trust and the recovery by Pilot Life 
Insurance Company of the indebtedness thereby secured," Judge Phillips 
entered an order dismissing the appeal of respondents from the Clerk 
((as being frivolous and made for the purpose of delaying the proper 
foreclosure of said deed of trust" and confirming the order of the Clerk 
( I  in all respects." The respondents thereupon excepted to the order of 
Judge Phillips and appealed therefrom to this Court, arsigning error. 

S m i f h ,  Tl 'harfon, S a p p  & Moore for petit ioner,  It7. A. Leland Mc-  
K e i t h r n ,  Subs t i tu t e  T r u s t e e ,  appellee. 

H .  F .  Seawel l ,  Jr., for respondents,  Van B. S h a r p e  and w i f e ,  Louise 
R. S h a r p e ,  appellants.  

ERVIS, J. The statute regulating the manner of exercise of the power 
of sale in a deed of trust securing the payment of a debt is embodied in 
G.S. 45-28 as amended by Chapter 1013 of the 1947 Session Laws of 
North Carolina and reads as follows: 

"In the foreclosure of mortgages or deeds of trust on real estate, or by 
order of court in foreclosure proceedings either in the superior court or 
in actions a t  lam, or in the case of the public sale of real estate by an 
executor, administrator, or administrator with the will annexed, or by 
any person by virtue of the power contained in a will or sale under execu- 
tion duly issued, the sale shall not be deemed to  be closed under ten days. 
A report of such sale shall be filed in the office of the clerk of the superior 
court within five days from the date thereof: Provided, that  failure to 
file such report prescribed shall not invalidate said sale. I f  within ten 
days from the date of the sale in a foreclosure proceeding or within ten 
days from the date of the filing of a report of sale in a judicial proceed- 
ing, the sale price is increased ten per cent where the price does not 
exceed one thousand dollars ($1,000.00) and in addition thereto five per 
cent on the amount of said increased bid in excess of one thousand dollars 
($1,000.00) and the same is paid to the clerk of the superior court, the 
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mortgagee, trustee, executor, or person offering the real estate for sale 
shall reopen the sale of said property and advertis12 the same in the same 
manner as in the first instance. It shall only be necessary to give fifteen 
days' notice of a resale. The clerk may, in his discretion, require the 
person making such advance bid to execute a good and sufficient bond in 
a sufficient amount to guarantee compliance with the terms of sale should 
the person offering the advance bid be declared the purchaser a t  the 
resale. Where the bid or offer is raised as prescribed herein, and the 
amount paid to the clerk, he shall issue an order to  the mortgagee or other 
person and require him to advertise and resell said real estate. Resales 
may be had as often as the bid may be raised in compliance with 
this section. Upon the final sale of the real estatl., the clerk shall issue 
his order to the mortgagee or other person, and require him to make title 
to the purchaser. I f  upon any resale the person making an advance bid 
or his agent shall become the last and highest bidder a t  such resale and 
upon confirmation of his bid shall fail to comply therewith within ten 
days, the clerk shall order a resale of the property: and in such event the 
deposit made with the clerk of said court shall be forfeited as damages for  
failure to comply with the bid a t  such resale and  hall be applied, under 
order of the clerk, first to the payment of all costs and expenses in adver- 
tising and conducting the resale, and the balance of said deposit, if any, 
shall be applied as a credit on the indebtedness on account of which the 
sale was authorized : Provided, however, that  no such forfeiture shall be 
allowed if, a t  the resale ordered because of such Failure to comply, the 
property shall sell for an amount equal to or more than said advance bid 
so offered but not complied with, plus the costs of such resale. The clerk 
shall make all such orders as may be just and necessary to safeguard the 
interest of all parties, and he shall keep a record which will show in 
detail the amount of each bid, the purchase price, and the final settlement 
between the parties. This se:tion shall not apply to  the foreclosure of 
mortgages or deeds of trust executed prior to April first, nineteen hundred 
and fifteen." 

Both equity and law permit the grantor in a deed of trust to purchase 
a t  the foreclosure sale of his own property by the trustee. 59 C.J.S., 
Mortgages, section 577; Wilson I?. T'weland, 176 N.C. 504, 97 S.E. 427. 
Besides, G.S. 45-28 empowers him to  procure resales of his property by 
the trustee through advanced bids in the amounts 1;tipulated. 

Consequently, it  is plain that  the acts of the respondent, Van R. Sharpe, 
in the premises have been done in the exercise of clear legal rights, and 
have caused third persons to increase by $8,130 t h 4 r  offers for the prop- 
erty covered by the deed of trust being foreclosecl. Furthermore, i t  is 
clear that  no legal wrong has been inflicted upon the petitioner or the 
beneficiary of the deed of trust. Certainly they have no right to ask tha t  
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the deed of trust should be foreclosed otherwise than in the manner and 
a t  the time appointed by law. 

Severtheless, the orders entered below undertake to deprive the re- 
spondents of substantial legal rights given them by legislative enactment 
upon the supposition that  acts lawful in themselves become illegal merely 
because of the absence of a commendabIe motive on the par t  of the person 
doing the acts. This theory is insupportable. While mischievous motives 
may make a bad case worse, they cannot make that  wrong which in its 
own essence is lawful. 52 d m .  Jur. ,  Torts, section 5 ;  Bell v. Dnnzer, 187 
N.C. 224, 121 S.E. 448; Biggers I ) .  Nntthezcs, 147 X.C. 299,  61 S.E. 55. 

When the pertinent statute is analyzed, i t  becomes manifest that  the 
Legislature has aptly declared it obligatory for a trustee selling real 
estate under a Dower of sale in a deed of trust for the satisfaction of a 
debt secured thereby to make resale of the property covered by thc deed 
whenever '(the bid or offer is raised as prescribed" by the s t a t u t ~  and 
the amount of the increase in the bid or offer is paid to the Clerk of the 
Superior Court. I t  inevitably follows that  the provision in the order 
of the Clerk of the Superior Court of Moore County requiring any per- 
son hereafter placing an advanced bid on the real property in question 
to deposit with such clerk "cash or certified or cashier's check in the 
amount of fifteen per cent of the last and highest bid'' runs counter to the 
legislative will by attempting to exact from any person desirous of making 
an  advanced bid as a prerequisite to a r ~ s a l e  of the property a deposit or 
payment in excess of that  specified by the statute. Moreover, the provi 
sion of the order in issue requiring the last and highest bidder a t  any 
future resale of the property to  deposit with the Clerk "cash or certified 
or cashier's check in the amount of fifteen per cent" of his bid is void 
under the decision of this Court in Al~sander  v. Boyd, 204 N.C. 103, 167 
S.E. 462, holding, in substance, that  it  is unreasonable to require the last 
and highest bidder a t  a sale of real property under the power of sale in a 
deed of trust to make a cash deposit in excess of the amount required by 
the statute for an advanced or upset bid. The cases cited by appellee 
have no application here for they involved foreclosures by action or suit. 

The order of the Clerk of the Superior Court of Moore County finds 
no warrant  in the statutory provision that  "the clerk shall make all such 
orders as may be just and necessary to safeguard the interest of all 
parties." This authorization extends to orders securing the rights of the 
parties as defined by the statute, but not to orders abrogating or abridging 
such rights. Moreover, the conclusion that  the clerk cannot require an 
advanced bid in excess of that prescribed by the statute finds support in 
the legislative declaration that  "the clerk may, in his discretion, require 
the person making such advance bid to execute a good and sufficient bond 
in a sufficient amount to guarantee compliance with the terms of sale 
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should the person offering the advance bid be declr~red the purchaser at 
the resale." E x p r e s s i o  u n i u s  est  exc lus io  a l ter ius .  

The order of the Clerk of the Superior Court is void for i t  undertakes 
to deprive the respondents of rights granted then1 by the Legislature. 
Since an  appeal from a void order cannot be frivo'lous, the order of the 
Judge dismissing the appeal must be 

Reversed. 

W. F. ELLER v. hl. R. ARNOLD, CHARLES B. DOUGLASS AND 
L. A. BAZAKIS. 

(Filed 11 May, 1949.) 

1.  Registration § 1: Vendor and Purchaser 27b: Brokers 13: Con- 
tracts § 2&- 

Where an exclusive right to sell property given 'by the owner to a real 
estate broker is not registered as required by statute, G.S. 47-18, third 
parties may deal with the locus as if there were no contract, since no 
notice, however full and formal, will take the plac12 of registration. 

2. Same- 
Plaintiff broker alleged that he had been given exclusive contract to 

sell certain property, that he secured a prospect, and that thereafter the 
prospect and another real estate broker entered into an agreement under 
which the prospect, after the expiration of plaintiff's option, purchased 
the property through the other broker upon such other broker's agreement 
to split commission. Held: In the absence of all~egation that plaintiff's 
option was registered, the complaint fails to state a. cause of action. 

3. Same: Conspiracy l- 
Allegations that third persons conspired to deprive plaintiff of his rights 

under an unregistered option does not state a cause of action against such 
third persons, since in the absence of registration such third persons have 
a legal right to deal with the property as if there were no option and an 
agreement to do a lawful act cannot constitute a wrongful conspiracy. 

APPEAL by defendants Charles B. Douglass and L. A. Bazakis from 
H a w i s ,  J., in Chambers 12  February, 1949, of WAKE. 

Civil action to recover commissions on sale of land,-heard upon 
demurrers to the complaint. 

Plaintiff alleges in  his  complaint, in pertinent p a r t :  That  in Fal l  of 
1947 defendant L. A. Bazakis requested plaintiff to locate for him a 
duplex house in the city of Raleigh;  that  in accordance therewith plain- 
tiff showed him the house of M. R. Arnold a t  No. 2505-7 Fairview Road;  
that Bazakis indicated interest i n  purchasing it, provided the price was 
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satisfactory; that  plaintiff secured from M. R. Arnold a price of $22.500, 
-his "rock-bottom price" therefor, and reported same to Bazakis, who 
stated to plaintiff that  the price was too high, and if not lowered he was 
not interested, and was unwilling to purchase a t  that  price; "that a t  
about this time plaintiff secured the exclusive right to sell said house for 
a period ending J u n e  1, 1948; that  as this plaintiff is informed and 
believes the said Bazakis then called upon Charles B. Douglass and 
represented to him that  plaintiff had the exclusive right to sell said house 
until June  1st and stated that  if the said Douglass would divide his com- 
mission of 570 with him that  he would purchase the property through 
Douglass; thereupon, as this plaintiff is informed and believes, the said 
Douglass and Bazakis entered into an  agreement that  immediately upon 
the expiration of plaintiff's option that  Bazakie would purchase the 
house through Douglass, and Douglass would give the sum of $625 or 
some other large amount out of his commission ; 

"7. That the said Bazakis and Douglass, well knowing that  plaintiff 
had first shown the house to Bazakis and that  he had expended much time 
and great effort i n  attempting to sell the said house to Bazakis and that 
the plaintiff was entitled to the commission of 5 %  on the purchase price 
of $22,500, entered into a conspiracy to  defraud the plaintiff of his just 
and earned commission, sealing their bargain with the aforesaid division 
of the commission and to this end the necessary preliminaries, such as 
securing a loan and other necessary details were commenced by the said 
Douglass and Bazakis, while the plaintiff's option was still in force; 
that  by selling the house to  Bnzakis through Douglass, having possession 
of the facts as to plaintiff's efforts, Arnold ratified and entered into said 
conspiracy. 

"8. That  plaintiff had talked to Arnold several months before the sale 
by him to Bazakis concerning this matter and Arnold well knew that 
Bazakis was the client and prospect of plaintiff and that  he could not sell 
this house to Bazakis either directly or through another agent than plain- 
tiff and defraud plaintiff of his commissions; that  it was the duty of said 
Arnold, when he was approached by Douglass and Bazakis, to have 
informed them that  this property could only be sold to Bazakis by the 
plaintiff as agent. . . . 

"9. That, as plaintiff is informed and believes and therefore alleges, 
the said Arnold could not take advantage of the work and labor of plain- 
tiff in interesting Bazakis in this house, a t  great trouble and expense to 
plaintiff, and then sell the same through another agent . . . 

"91/r. That  on or about the day of 1948, the said house 
and lot was sold by M. R. Arnold and wife to L. A. Bazakis for the sum 
of $22,500; that  Charles B. Douglass was the real estate broker in said 
transaction. 
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"10. That the defendants are indebted to plaintiff in the sum of $1,125, 
the same being 5% upon the sum of $22,500, said sum of 5% of the pur- 
chase price having been agreed upon between plaintiff and M. R. Arnold." 

Defendants, separately and individually, demurred to the complaint 
for that (1) it does not state a cause of action as to each defendant, and 
(2)  there is a misjoinder of parties defendant. 

I n  respect to the first ground, defendants Douglass and Bazakis point 
out in their respective demurrers, in substantial accord, that the com- 
plaint fails to allege: (1) Any contract between plaintiff and either of 
them ; (2) that plaintiff at  any time secured a purchaser ready, able and 
willing to buy said property; and (3)  that either defendant, acting 
jointly with other defendants, or either of them, in any manner hindered 
or prevented plaintiff from carrying out and performing the conditions 
of the alleged exclusive sales contract. And the defendant Douglass 
further points to the failure of the complaint to allege that the exclusive 
sales contract was registered in the office of the register of deeds for 
Wake County as required by law in such cases. 

The court overruled each demurrer, and allowed to defendants time in  
which to file pleadings. 

The defendants, and each of them gave notice of appeal to Supreme 
Court. Defendant M. R. Arnold has not perfected his appeal. The 
other defendants assign error. 

John  W .  Hinsdale for plaintiff, appellee. 
Howard E. Manning for Charles B .  Douglass, appellant. 
Brassfield 8 Maupin and J .  Russell T i p p e r  fo r  L. A. Bazakis, appel- 

lant. 

WINRORNE, J. The question here is this: Does the complaint state 
facts sufficient to constitute a cause of action against defendants Douglass 
and Razakis, or either of them? I n  the light of applicable principles of 
law in effect in this State, and considering as true the allegations of fact 
alleged in the complaint, we hold that the question must be answered in 
the negative. 

I t  is noted at  the outset that plaintiff does not allege that he had a 
contract with either defendant Douglass or defendant Bazakis. But it 
is alleged in effect that the defendants conspired to defraud plaintiff of 
his commissions, that is, that they unlawfully interfered with his contract 
with defendant Arnold. I n  this connection, accepting as true the allega- 
tion that plaintiff secured from defendant Arnold the exclusive right to 
sell the house in question for a definite period, the agreement therefor 
would not be effective as against purchasers for value unless it were regis- 
tered as required by statute, G.S. 47-18, the Connor Act of 1885, Chapter 
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147, later C.S. 3309. See also Bruton v. Smith, 225 N.C. 584, 36 S.E. 2d 
9, and compare Winsfon v. Lumber Co., 227 N.C. 339, 42 S.E. 2d 218. 

The Connor Act, G.S. 47-18, provides, among other things, that no 
contract to convey land shall be valid to pass any property as against 
purchasers for a valuable consideration, from the bargainor, "but from 
the registration thereof within the county where the land lies . . ." This 
act protects purchasers for value against an unregistered contract to 
convey land, that is, where an owner of land contracts to convey land, 
such contract, until registered in the county where the land lies, is in- 
effective as against any who purchases for value from him. Durham v. 
Pollard, 219 N.C. 750, 14 S.E. 2d 818, and cases cited. 

Applying the statute, the Connor Act, the decisions of this Court are 
uniform in holding that no notice however full and formal will take the 
place of registration. Among the cases so holding are these: Wood v. 
Timley, 138 N.C. 507, 51 S.E. 59; Smith v. Fuller, 152 N.C. 7, 67 S.E. 
261; Wood v. Lewey, 153 N.C. 401, 69 S.E. 268; Eaton v. Doub, 190 
N.C. 14, 128 S.E. 494; Turner v. Glenn, 220 N.C. 620, 18 S.E. 2d 197; 
Grim~s v. Guion, 220 N.C. 676, 18 S.E. 2d 170. 

And, while in this State an action will lie against a person who, other- 
wise than in a legitimate exercise of his own rights, procures the breach 
of a contract, Elvington v. Shingle Co., 191 N.C. 515, 132 S.E. 274, the 
principle does not apply in respect to an unregistered contract to convey 
land. Bruton v. Smith, supra. However, if the contract be registered 
as required by law, it does apply. Winston v. Lumber Co., supra. I n  
the Bruton caw, this Court held that the failure of the plaintiff to have 
his contract to convey land registered in the public registry left the 
appealing defendant free to purchase without incurring any liability to 
plaintiff. And in the Winston case, the Court, holding that standing 
timber is a part of the realty, stated: "Where there is a duly registered 
contract to sell and convey timber, any interference with the relation and 
rights created thereby is a violation of a legal right recognized by law 
. . . for which an action will lie for the recovery of compensatory dam- 
ages." Thus the line of demarcation as to liability for interference with 
contracts to convey land is distinctly drawn. That is, until such contract 
is registered, third parties may deal with the property to which it relates 
as if no contract existed. 

Moreover, this Court treating the subject of a conspiracy, in  the case 
of S.  v. Martin, 191 N.C. 404, 132 S.E. 16, adopted this quotation from 
Ballentine v. Cummings, 70 Btl. 548, "Whether it is a wrongful or illegal 
conspiracy depend? not upon the name given by the pleader, but upon the 
quality of the acts charged to have been committed. I f  these acts are 
not wrongful or illegal, no agreement to commit them can properly be 
called an illegal and wrongful conspiracy." And in Bell v. Danzer, 187 
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N.C. 224, 121 S.E. 448, the Court, quoting from Cooley on Torts, 685, 
said : " 'The exercise by one of a legal right cannot be made a legal 
wrong to another.' " See also Bruton v.  Smith, supra. 

Applying these principles to the case in hand, the complaint fails to 
allege such a state of facts as would put defendants Douglass and Bazakis 
on legal notice of the existence of the contract, that  is, the complaint 
fails to allege that  the contract plaintiff had with Arnold was registered 
as required by the statute, G.S. 47-18. I n  the absence of such notice 
these defendants had the legal right to deal with the property to which 
the contract relates as if no contract existed. Herce,  no cause of action 
is stated against them. 

Other grounds upon which appellants rely need not be considered. 
Fo r  reason here stated, the judgment below overruling the demurrers of 

defendants Douglass and Bazakis is 
Reversed. 

G. A. FOOTE, G. S. FOOTE, C. C. HAYES A N D  R. C. OWEN, TRADING AXD 

DOING BUSINESS AS FOOTE BROS. & COMPANY; AND GUGGENHIME 
& COMPANY, DRIED FRUIT DIVISION OF HUNT l?OODS, INC., v. C. W. 
DAVIS & CO., INC. 

(Filed 11 May, 1949.) 

Pleadings 5 lDb: Sales 22- 

Plaintiff instituted action to recover for breach of contract by defend- 
ant to purchase a shipment of prunes. Upon defendant's allegation that 
plaintiff was merely broker, a third pqrty was brought in on plaintiff's 
motion, which third party alleged that it was vendor and entitled to 
recover against defendant for breach of the contract. Held: Defendant's 
demurrer for misjoinder of parties and causes shoi~ld have been sustained, 
since defendant was confronted with two parties plaintiff each of which 
asserted that it was the vendor, and the validity oli the claim of either one 
of them against defendant would render the claim of the other untenable. 

APPEAL by defendant from Burney, J., December Term, 1948, NEW 
HA NO^. 

Civil action to recover damages for breach of contract to purchase a 
shipment of prunes. 

Plaintiff Foote Bros. & Company alleges that  defendant, on 28 August 
1946, placed with i t  an  order for one hundred cases of prunes to be 
shipped from California to  Norfolk and thence to Wilmington; that  i t  
purchased the prunes and had them shipped to Ncsrfolk where they were 
held until after J anua ry  1 a t  defendant's request; that  later the prunes 
were shipped to defendant a t  Wilmington, but the shipment was refused. 
It instituted this action to recover damages for the breach of said contract. 
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The defendant, answering, alleged in par t  that  i t  dealt with Foote Bros. 
& Company only as agent or broker and that  Guggenhime & Company 
was the vendor and is the real party in interest. 

Thereupon, Guggenhime & Company, on motion of counsel for plain- 
tiff, was made party plaintiff. I t  thereafter filed complaint i n  which i t  
alleges that  defendant placed the order for prunes with Foote Bros. Pt 
Company as its agent and that  it, through Foote, sold one hundred cases 
of prunes to defendant, delivery of which was refused. I t  seeks to 
recover, in its own right, damages for the alleged breach of contract. 

Defendant demurred for misjoinder of parties and causes of action. 
The demurrer was overruled and defendant appealed. 

Stevens, Burgwin & Mintz for plaintiff appellee. 
Isaac C.  Wright for defendant appellant. 

BARSHILL, J. The record before us presents this situation : Defendant 
contracted to purchase one hundred cases of prunes but later breached 
the contract. Plaintiff Foote Bros. & Company asserts that  i t  was the 
vendor and as such is entitled to damages for the wrongful breach of 
contract. On the other hand, Guggenhime & Company alleges that  it, as 
vendor, sold the merchandise to defendant through Foote Bros. & Com- 
pany as agent or broker, and prays that  i t  recover the damages resulting 
from the defendant's breach of contract. 

Thus defendant is faced with two separate and distinct demands. 
Foote Bros. & Company pleads one contract, Guggenhime another. One 
is asserted by one plaintiff and one by the other. Each plaintiff says i t  
was the rendor. There is no joint or common interest in the claim 
asserted. Instead, each contradicts the other. I f  Foote's claim is well 
founded, Guggenhime has no interest therein. I f  Guggenhime was the 
vendor, such claim as Foote Bros. & Company may have for commissions 
and other charges is against Guggenhime and not the defendant. I f  
Foote Bros. & Company ~ v a s  the vendor, Guggenhime must look to i t  for 
paument.  

This presents a clear case of misjoinder of parties and causes of action. 
Hence the demurrer was well advised. The  order overruling the same 
must be held for error on authority of numerous decisions of this Court, 
among which the following are in point: Davis v. Whitehurst, 229 N.C. 
226; Beam I>. Wriqh f ,  222 N.C. 174, 22 S.E. 2d 270; TTringler v. Xiller, 
221 N.C. 137, 19 S.E. 2d 217; Frederick i s .  Insurance Co., 221 N.C. 409, 
20 S.E. 2d 372; Osborne v. Canton, 219 N.C. 139, 13  S.E. 2d 265; 
Burlcson v. Bnrleson, 217 N.C. 336, 7 S.E. 2d 706; Smith v. Land Bank, 
213 S .C .  343, 196 S.E. 451; T'ollers Co. v. Todd, 212 N.C. 677, 194 
S.E. 84. 
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T h e  new p a r t y  was not  brought  i n  on motion of defendant. I t  acted 
voluntarily. Hence, Grant v. McGraw, 228 N.C. '145, 46 S.E. 2d 849, is  
not controlling here. 

T h e  judgment  below is 
Reversed. 

CHARLES L. PAKE, ET UX. v. LAMBERT R. MORRIS. 

(Filed 11 May, 1919.) 
1. Nuisances 8 4- 

I n  an action to enjoin the operation of a lawful business on the ground 
that  it  constituted a nuisance, a n  issue a s  to whether the business was 
operated in a manner so a s  to create a nuisance is proper. 

2. Trial 8 36- 

Where the issue submitted arises on the pleadings and is determinative 
of the controversy, appellant's objection thereto cln the ground of insuffi- 
ciency is untenable. 

3. Trial 8 3+ 

I t  is not error for the court to refuse to submit issues tendered which 
relate only to evidentiary matter. 

4. Nuisances @ 3a, 4- 
A fish scrap factory is a lawful business and does not constitute a nui- 

sance per se, but may constitute a nuisance only in regard to the situation, 
environment and manner of its operation, and in plaintiffs' action to enjoin 
its operation a n  instruction to this effect and ,that its operation must 
create some substantial annoyance materially affecting plaintiffs' health, 
comfort or property in order to constitute a nuisance, is without error. 

5. Nuisances § 4- 
In  a n  action to enjoin the operation of a lawful business on the ground 

that  i t  constitutes a nuisance, verdict establishing that  its past manner of 
operation did not constitute a nuisance would not preclude plaintiffs from 
instituting subsequent suit if in the future the plant should be so operated 
as  to create a nuisance. 

SEAWELL, J., dissents. 

APPEAL b y  plaintiffs f r o m  Edmw,ndson, Special Judge, December 
Term, 1948, f r o m  CARTERET. 

Civi l  action t o  enjoin a n  alleged threatened nuisance i n  the  operation 
of a fish factory i n  close proximity t o  plaintiffs' home near  the  Town of 
Beaufor t  i n  Carteret  County. 
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The complaint alleges : 
1. That in 1939, the plaintiffs purchased a tract of land on Taylor's 

Creek Canal in Carteret County, built their home and have continued to 
reside therein ever since. 

2. That thereafter, the defendant acquired the adjoining property 
(site of the former Atlantic Fisheries Factory) situate about 500 feet 
from plaintiffs' home, and in November, 1947, commenced the operation 
of a fish-scrap factory, which so polluted the waters of the canal and 
permeated the air with such offensive odors as to render plaintiffs' home 
unfit for residential purposes and greatly annoyed their entire family, 
disturbing their comfort and injuring their health. 

3. That the plaintiffs complained of the annoyance and nuisance and 
requested the defendant to desist from further operation of his factory, 
which he declined to do. 

4. That  on or about 23 June, 1948, the defendant's factory was de- 
stroyed by fire. 

5. That plaintiffs' home, while defendant's factory was in operation, 
was rendered practically uninhabitable, and the comfort and health of 
their family greatly impaired. 

6. That the defendant is now planning to rebuild and operate his 
factory on the same site, and threatens to continue the same offensive 
operations as heretofore to the irreparable injury of plaintiffs. 

Wherefore, plaintiffs ask for a perpetual injunction. 
Upon denial of the material allegations of the complaint and issues 

joined, the jury returned the following verdict: 
"1. Are plaintiffs C. I,. Pake and wife, Eleanor, the owners and in  

possession of the land described in the complaint? Ans. Yes (by consent). 
"2. Has  the defendant L. R. Morris maintained and operated the fac- 

tory referred to in the complaint so as to create a nuisance, as alleged? 
Xns. KO." 

The plaintiffs objected to the second issue and tendered others in its 
stead. 

From judgment on the verdict dismissing the action, the plaintiffs 
appeal, assigning errors. 

R. A. hTunn  for p l a i n f i f s ,  appellants.  
C .  R. W h e a t l e y ,  Jr . ,  A. L. JI'lnmilton, and  J .  F.  D u n c a n  for de fendan t ,  

appellee. 

STACY, C. J. We are here confronted with (1) the sufficiency of the 
issues to determine the controversy, and (2 )  the correctness of the charge. 

The issues were taken from the case of Mewborn  v. Rudis i l l  M i n e ,  211 
N.C. 544, 191 S.E. 28, and they seem quite sufficient to settle the present 
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controversy. Roper v. Leary,  171 N.C. 35, 87 S.E. 945. The issues sub- 
mitted were evolved from the pleadings, secundum allegata, while those 
tendered by the plaintiffs relate only to evidentiary disputations. Kirk  
v. R. R., 97 N.C. 82, 2 S.E. 536. The verdict suffices to  determine the 
controversy. McIntosh on Procedure, 545. C f .  McManus v. R. R., 150 
N.C. 655, 64 S.E. 766. 

A fish factory of the character disclosed by the record is not a nuisance 
per se; situation, environment, and manner of operation determine its 
status. Webb v. Chemical Co., 170 N.C. 662, 8'7 S.E. 633; Redd I ) .  

C o t t o n  Mills, 136 N.C. 342, 48 S.E. 761. Speaking to a similar situation 
in the adjoining County of Craven, i t  was said:  "This Court would be 
slow to declare a lawful business a nuisance per se." Duf fy  2). Meadows, 
331 N.C. 31, 42 S.E. 460. 

The following is the heart of the instruction which forms the principal 
exception to the court's charge to the jury:  "The mere fact that there is 
n fish scrap plant there does not constitute a nuisance per se, within 
itself. I t  must affect the health, comfort or property of those who live 
near. I t  must work some substantial annoyance, some material physical 
discomfort to the plaintiffs, or in jury  to their health or property." 

The instruction was patterned after the opinion in D u f y  v. Meadows, 
supra, and is fully supported by what was said therein. 

Of course, the verdict here which negatives any past nuisance settles 
no more than the present controversy. It affords the defendant no license 
to operate its plant in the future so as to create a nuisance. The defend- 
ant  is a t  all times subject to the law of the land. So conceded. Sic utere 
tuo, etc., is good law as well as good morals. C h w r y  v. Will iams,  147 
N.C. 452, 61 S.E. 267. 

There is no error appearing on the record. The  verdict and judgment 
will be upheld. 

N o  error. 

SEAWELL, J., dissents. 

STATE v. CORRIE CAMEL 

(Filed 11 May, 1949.) 

1. Intoxicating Liquor § 9a : Indictment 5 11- 
A warrant which, stripped of nonessential words, charges defendant 

with unlawful possession of a quantity of nontax-paid whiskey, is held 
sufficient to survive a motion to quash. G.S. 15-153. 
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2. Intoxicating Liquor 3 Da:  Indictment 3 10- 

A count in a n  inc1ic.tnient which does not name the person charged is 
insufficient to support a verdict and judgment. 

3. Indictment 3 13- 

Where the warrant upon which defendant is tried contains two counts, 
and one of them is sufficient to empower the court to render judgment, 
defendant's motion to quash is properly denied. 

4. Intoxicating Liquor § Dd- 
Evidence of defendant's illegal possession of a considerable quantity of 

nontax-paid whiskey held sutflcient to carry the case to the jury on that 
count, and defendant's motion to nonsuit thereon was properly denied. 

5. Criminal Law § S l c  ( 5 ) -  

Where it appears that the verdict of the jury found defendant guilty 
upon both of two counts in a warrant, one of which counts was legally 
insufficient to support a verdict or empower the court to render judgment 
thereon, a single judgnient rendered on the rerdict will be remanded for 
proper judgment on the wl id  count. 

APPEAL by  defendant  f rom C l e m e n t ,  J., J a n u a r y  Term, 1949, of 
BUNCOMBE. 

dt torne!y-General  Nc- f i Iu l lan  and Ass i s tan t  A t to rney -Genera l  B r u f o n  
a n d  J o h n  R. J o r d a n ,  J r . ,  J l ~ r n h ~ r  o f  S t a f f ,  f o r  t h e  S f a f e .  

S a l e ,  Penne l l  CE P e n n e l l  for  d e f e n d a n t ,  appe l lan t .  

DEVIN, J. T h e  cr iminal  prosecution of the  defendant was inaugurated 
by  the issuance of a w a r r a n t  out of the Police Cour t  of Asheville charg- 
ing  that  "Corrie Camel did unlanful ly,  wilfully and feloniously have 
and/or  keep i n  her  possession a certain quant i ty  of illegal nontax-paid 
whisky. to-wit. i n  violation of the A B C  Store Act. Second count:  H a v e  
or keep in her  possession f o r  the purpose of   el ling or giving away  a cer- 
t a i n  quant i ty  of illegal nontax-paid whisky." Vpon the defendant's 
appeal  f rom ronviction i n  the Police Court,  the case was tried on the 
same ~ v a r r a n t  i n  the Superior  Court,  where the ju ry  returned verdict of 
"guilty of unlawful  possession of whisky, and keeping liquor f o r  sale." 
Judgment  on the rerdict  was rendered, imposing prison sentence of 
twelre months. T h e  defendant appealed to  this Court.  E r r o r  is assigned 
i n  the t r ia l  below i n  three particulars. 

(1) T h e  defendant i n  a p t  t ime mored to quash the war ran t  on the  
ground that  i t  did not express a chargp against the defendant i n  a plain, 
intelligible and explicit manner .  Whi le  the  war ran t  was inexpertly 
d rawn,  we th ink  the first count therein s t r ipped of nonecsential ~ v o r d s  
does set out a charge of unlawful  possesqion of whisky, sufficiently ex- 
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pressed to survive a motion to quash. G.S. 15-153; S. v. Howley,  220 
N.C. 113,16 S.E. 2d 705. 

As to the second count i n  the warrant, i t  is obvious tha t  the failure to 
name the person charged renders i t  insufficient to support verdict and 
judgment on that  count. 8. v. McCollum, 181 N.C. 584, 107 S.E.  309; 
S. v. May ,  132 N.C. 1020, 43 S.E. 819; S. a. Phcdps, 65 N.C. 450. Ap- 
parently the jury by the verdict of guilty of unlawful possession, and also 
of keeping liquor for sale, found the defendant guilty on both the first 
and second counts. However, so much of the verdict as found the 
defendant guilty of unlawful possession of whisky as charged in  the first 
count was sufficient to  empower the court to render judgment thereon. 
The motion to quash mas properly denied. 

( 2 )  The defendant's exception to the denial of her motion for judg- 
ment as of nonsuit cannot be sustained. There was sufficient evidence of 
unlawful possessiori of a considerable quantity of nontax-paid whisky 
to  carry the case to the jury on the first count in the warrant. S. c. Barn- 
hardt, ante, 223, 52 S.E.  2d 904. 

( 3 )  I t  appears, however, that  a verdict was rendered which must be 
interpreted as specifically finding defendant guilty upon both of two 
counts in the warrant, one of which counts was legally insufficient to 
support a verdict or warrant  the imposition of judgment. On this verdict 
a single judgment was rendered. Presumably this mas based upon con- 
sideration of guilt on both charges. We think the defendant entitled to 
have the case remanded for proper judgment only on the count to which 
there was no valid objection. This view is supported by what was said 
in S. u. Braxton, ante, 312 (315), 52 S.E.  2d 895. 

Remanded for judgment. 

JAMES FRANKLIX WITHERS, EMLOYEE, V. J. 31. BLACK, GENERAL Cox- 
TRACTOR, A N D  ARTHUR REID, SUB-CONTRACTOR, EMPLOYERS, NOR.-IXSURERS. 

(Filed 25 Xay, 19-19.) 

1. Master and Servant 5 55d- 
The findings of fact of the Industrial Comniission are conclusire on 

appeal when supported by competent evidence, wen though there be evi- 
dence contra upon which the courts might have reached a different con- 
clusion. G.S. 97-86. 

2. Master and Servant § 40+ 

An assault on an employee is an "accident" within the meaning of the 
Workmen's Compensation Act. 
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3. Master and Servant § 40d- 
An injury suffered by an employee during the hours of employment 

while he is a t  the place of employment and is actually engaged in the per- 
formance of the duties of his employment, necessarily arises in the course 
of his employment. 

4. Master and  Servant § 40c- 

There must be some causal relation between the employment and the 
injury in order for the injury to arise out of the employment, but i t  is not 
necessary that the injury could have been foreseen or expected, i t  being 
sufficient if, after the event, the injury may be seen to have had its origin 
in the employment. 

5. Same- 
Where the evidence discloses that the two employees had no personal 

contacts outside of the employment, and there is evidence that  the dispute 
between them arose over the work they were performing for their common 
employer, the evidence is sufficient to sustain the finding by the Industrial 
Commission that an assault made by the one upon the other arose out of 
the employment, even though there be evidence contra that  the dispute 
grew out of matter entirely foreign to the emplopnent. 

6. Master and  Servant § 38- 

Where a contractor sublets a part of the contract to a sub-contractor 
~ i t h o u t  requiring f r o u ~  the sub-contrnctor certificate that he had procured 
conlpensation insurance or lind satisfied the Industrial Commission of his 
financial responsibility ns 11 self-insurer. G.S. 97-10, such contractor is 
properly held secondnrily linble for conipensation to an employee of the 
sub-contractor, even though the contractor regularly employs less than 
five employees. G.S. 97-2 ( a ) .  

7. Master and Servant § 532, (1)- 
Upon evidence showing that  claimant had suffered permanent loss of 

95% of the vision of each eye, an award for permanent and total loss of 
vision of each eye is proper. G.S. 97-31 ( q )  ; G.S.  97-31 ( t ) ,  as  amended. 

APPEAL by claimant, James  Frankl in  Withers ,  f rom Edmz~ndson, Spe- 
cial Judge, a t  October Term,  1948, of DAVIDSOX. 

This  is a proceeding under the S o r t h  Carolina Workmen's Compensa- 
tion Act. 

T h e  matters  stated i n  this paragraph  a re  not i n  dispute. I n  September, 
1947, J .  M. Black, as principal contractor, was engaged i n  constructing 
a dwelling in Thomasrille,  N o r t h  Carolina. H e  sublet the  contract fo r  
p l a ~ t e r i n g  the ceilings and walls to  the claimant's immediate employer, 
A r t h u r  Reid, who kept  five or more employees regularly employed i n  his 
business as  a plastering contractor and who had not exempted himself 
f rom the provisions of the  Workmen's Compensation Act, without requir- 
ing from Reid or  obtaining f rom the  Indus t r ia l  Commission a certificate, 
issued by the Indus t r ia l  Commission, s ta t ing t h a t  Reid had complied with 
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the provisions of G.S. 97-93 with respect to procuring insurance to secure 
payment of compensation to his employees or satisfying the Industrial 
Commission of his financial ability to pay compensation directly to them. 
Reid had not, in fact, complied with either of the two alternative require- 
ments of this statute. Moreover, the principal contractor, Black, did not 
carry any workmen's compensation insurance. The claimant had worked 
for Reid during the seven or eight months next preceding September 8, 
1947. On that  day he and six others were engaged in plastering the 
ceiling and walls of the dwelling in Thomasville under the personal super- 
vision of their immediate employer, Reid, when Sonny Gannoway, one of 
the fellow employees, purpos& threw a hod of mortar composed of sand 
and lime into the claimant's face, seriously injuring the claimant's eyes. 
The yecord does not disclose that  the claimant and Gannoway had ever 
had any previous contacts with each other apart  from their labor. 

Both Reid and Black denied the validity of ihe claim filed against 
them by Withers for compensation for the injury occasioned by Ganno- 
way's assault. The parties offered testimony conflicting in nature before 
Conlmissioner Buren Jurney,  who p~.esided a t  the initial hearing, with 
respert to the circumstances preceding and accompanying the attack upon 
the claimant. 

When the evidence is viewed in  a light favorable to claimant, i t  justi- 
fies the inferences that  Gannoway, a comparative jouth,  had been working 
with claimant and the other em~loyees  of Reid for two or three weeks to . " 

learn the plasterer's t rade;  that  claimant and his experienced co-workers 
frequently charged Gannoway with being too slow in his work; that  on 
the day of the assault the claimant and Gannoway were a t  work in a 
hallway in the dwelling a t  Thomasville, and claimant considered that  
Gannoway's position in the hallway impeded claimant's efforts to plaster 
a mall a t  which claimant was working; that  claimant ordered Gannoway 
"to get out of the way," and Gannoway stepped aside so as not to interfere 
mitli claimant's work: that  in conseauence of t'his event an  argument - 
ensued between claimant and Gannoway in w'lich claimant asserted 
"t!~at if he couldn't whip Sonny Gannoway that  he would relieve him of 
his job" and in which Gannoway warned claimart  not to "let his mouth 
get him in trouble"; that  Gannoway thereupor, left the hallway and 
entered an adjacent bathroom, where he worked for approximately ten 
minutes; that  Gannoway then returned to the hallway, where claimant 
was peaceably pursuing his labor, and without a word hurled the hod of 
mortar into the claimant's face;  and that  t%e lime in the mortar so 
injured claimant's eyes as to destroy permanently a t  least ninety-five 
Der cent of his vision in each eve. 

But  when the testimony is construed adversely .to claimant, i t  warrants 
the conclusions that  the claimant, acting without apparent reason, sud- 
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denly addrebsed an obscene threat to Gannoway; that  Gannoway there- 
upon threw the mortar into claimant's face on account of anger and fear 
a rouvd  by such threa t ;  and that  there was nothing whatever i n  either the 
conduct or language of the parties suggesting any connection between the 
quarrel and the employment. 

After hearing the evidence, Commissioner Jurney found that  both 
the claimant and Reid were bound by the TVorkmen's Compensation A k t .  
H e  made further findings of fact accordant with the testimony tending 
to support the claimant's case as set out above, cowluded on the basis of 
such further findings that the claimant had suffered an injury by acci- 
dent arising out of and in the course of his employment, and awarded the 
claimant compensation as against his immediate employer, Reid, for the 
total and permanent loss of his eyes. H e  dismiqqed the claim as against 
Black, however, on account of the fact "that there is no evidence shoving 
that  J. 31. Black had as many as five employees." 

The an-ard of Commissioner Jurnev was reviewed by the Full  Commic- 
sion on the appeal of Reid from the adjudication against himself, and 
on the appeal of the claimant from the exoneration of Black from lia- 
bility. r p o n  its review, the Full  Commission approved the findings of 
fact made by Commissioner Jurney,  hut disagreed with his ruling exoner- 
ating Elack from liability to thc claimant. , l f trr  finding and conclltding 
for itqelf on the basis of the testimony a t  thc hcxring "that the claimant 
sustained an injury by accident arising out of and in the course of his 
employment with A r t h ~ i r  Reid Septcrnber 8, 1947, nhen lime mortar n a s  
thrown into his face by a fellow emplo~ee  causing total blindness," the 
Full  Cornmi~sion found and adjudged that  the principal contractor. 
B!ack. n-as liable to claimant after the exhau.tion of thc immediate em- 
ployer. Iicid, under G.S. 97-19 because Black suhlrt the contract for the 
plastering to Reid ~ i t h o u t  requiring f rom Iieitl or obtaining from the 
I n d u ~ t r i a l  Commission a certificate that  Black had complied with the 
provision. of G.S. 97-93 and amended the award of Commissioner Jurncy 
so as to hold the immediate employer, Reid, primarily liable and the 
principal contractor, Black, secondarily liable for compensation to claim- 
ant for total and permanent loss of his eyes. The Full  Commi.sion made 
an award ascordingly, and Reid and Black appealed from the Full  Com- 
mission to the Superior Court. 

The Supcrior Court entered judgment setting aside the award of the 
Full  Commi4on  and exonrrating both Reid and Black from all liability 
for compensation to claimant on the gronnd "there was not sufficient or 
competent evidence upon which to base a finding that  the injury arose 
out of and in the course of claimant's emplopen t . "  The claimant 
esccptcd to this jltdgment, and appealed therefrom to this C'ourt, assign- 
ing errors. 
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Schoch & Schoch and Smith,  Wharton, Sapp (4 Moore for claimant, 
James Franklin. Withers. 

Gold, McAnally & Gold for defendant, Arthur i?eid. 
Carl C .  Wilson for defendant, J .  M .  Black. 

ERVIN, J. The Ful l  Commission made findings of fact sufficient i n  
form as to the occurrence of the threefold condi1,ions antecedent to the 
right to compensation under the North Carolina Workmen's Compensa- 
tion Act, namely: (1 )  That  claimant suffered a personal injury by acci- 
dent;  ( 2 )  that  such in jury  arose in the course of' the employment; and 
(3 )  that  such in jury  arose out of the employment. G.S. 97-2 ( f )  ; 
Bolling v. Belk-White Co., 228 N.C. 749, 46 S.E. 9d 838 ; Taylor v. Wake 
Forest, 228 N.C. 346, 45 S.E. 2d 387; Wilson v. Mooresville, 222 N.C. 
283. 22 S.E. 2d 907; McGill v. Lumberton, 215 N.C. 752, 3 S.E. 2d 324; 
Pickard v. Plaid Mills, 213 N.C. 28, 195 S.E. 28 ; Aolmes v. Brown Co., 
207 N.C. 785, 178 S.E.  569; Winberry 2) .  Farley Stores, Inc., 204 K.C. 
79,167 S.E. 475; Conrad v. Foundry Co., 198 S.C'. 723, 153 S.E. 266. 

Under G.S. 97-86, "findings of fact by the Industrial Commission, on 
a claim properly constituted under the Workmen's Compensation Act, 
are conclusive on appeal, both in the Superior Court and in this Court, 
when supported by competent evidence." Pox v. Mills, Inc., 225 N.C. 
580, 35 S.E. 2d 869. This is so even in proceedings where the courts 
would reach different conclusions if they were clothed with fact-finding 
authority. McGill v. Lumberton, 218 N.C. 586, :11 S.E. 2d 873. Thus, 
we encounter this paramount question a t  the threshold of this appeal: 
F a s  there competent evidence a t  the hearing supporting the finding of 
the Full  Commission that  the claimant suffered a personal in jury  by 
accident arising out of and in the course of his employment with his im- 
mediate employer, Reid, when his fellow employee, Gannoway, purposely 
injured him by throwing the hod of mortar into his face? 

The testimony plainly warranted the conclusion that  claimant sus- 
tained a personal injury by accident because an  assault is an  "accident" 
within the meaning of the Workmen's Compensation Act "when from the 
point of view of the workman who suffers from ~t i t  is unexpected and 
without design on his part, although intentionally caused by another." 
Schneider's Workmen's Compensation Text (Perm. Ed. ) ,  section 1560; 
Brown v. Aluminum Co., 224 N.C. 766, 32 S.:E. 2d 320; Conrad e. 
Foundry Co., supra. 

I t  has become axiomatic that  under the Workmen's Compensation Act 
the words "arising in the course of the employment" relate to the time, 
place, and circumstances under which an accidental injury occurs, and 
the term "arising out of the employment" refers to the origin or cause of 
the accidental injury. Tl'ilson v. ;Voorcsz'ille, supra; Lockey z.. Cohen, 
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Goldman & Co., 213 N.C. 356, 196 S:E. 342; Plemmons v. White's Serv- 
ice, Inc., 213 N.C. 148, 195 S.E. 370 ; Walker 7). Wilkins, Inc., 212 N.C. 
627, 194 S.E. 89;  Gooduiin v. Bright, 202 N.C. 481, 163 S.E. 576; a u n t  
2'. State, 201 S . C .  707, 161 S.E. 203. Manifestly, the finding that  the 
claimant's injury arose in the course of the employment was required by 
the evidence that  i t  occurred during the hours of the employment and a t  
the place of the employment while the claimant was actually engaged in  
the performance of the duties of the employment. Bildebrund u. Furni- 
t u r e  Co.. 612 N.C. 100, 193 8.E. 294. 

This brings us to the final inquiry on this phase of the controversy, i.e., 
whether the evidence supports the conclusion of the Industrial Commis- 
sion that the injury arose out of the employment. An  injury is one 
"arising out of the employment" within the purview of the Workmen's 
Compensation Act, when i t  occurs in the course of the employment and is 
a natural or probable consequence or incident of it. Ashley v. Cheurolet 
C'o., 222 N.C. 25, 21 S.E. 2d 834. The test for determining whether an 
accidental irljury arises out of an employment is this:  "There must he 
some causal relation between the employment and the in jury;  but if the 
injury is one which, after the event, may be seen to  have had its origin 
in  the employment, it  need not be shown that  it is one which ought to have 
been foreseen or expected." Conrad 7%. Foundry Co., supra. 

The defendants, ke id  and Black, assert that  the entire evidence engen- 
ders the single conclusion that  Gannoway assaulted claimant "solely 
under the impulse of anger, or hatred, or revenge, or vindictiveness, not 
growing out of but entirely foreign to the employment," and that  by 
reason thereof they cannot be held liable for compensation for the result- 
ing injury. Holmes 21. Brown Co., supra; Harden v. Furniture Co., 199 
S . C .  733, 155 S.E. 728. This position is untenable upon the present 
record. The claimant and Gannoway had no personal contacts extraneous 
to  their employment. There mas testimony a t  the hearing tending to 
show that  a quarrel arose between the claimant and his fellow employee, 
Gannoway, o~-er  the work which they were performing for their cornmoll 
employer, Reid, and that  such quarrel led Gannoway to throw the hod of 
mortar into claimant's face. Thus, i t  appears that  the finding of the 
Industrial Commission that  the resulting injury to the claimant origi- 
nated in his employment and aroze out of i t  was supported by evidence. 
I t  necessarily follows that the award made against Reid by the Industrial 
C'ommission on the basis of this finding conforms to well considered deci- 
sions of this Court holding that  where a xorknlan is injured by a fellow 
employee because of a dispute zbout the nlanner of doing the work he is 
employed to do, the accident to the injured workman grows out of the 
employment and is  c~mpen~qable. IIegler v. Xills Po., 224 N.C. 669, 
31 S.E. 2d 918; Ashley v. C'hewolet Co., supra; Wilson v. Boyd  CE 
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Goforth, Inc., 207 N.C. 344, 177 S.E. 178; Conrad v. Foundry Co., 
supra. These cases are bottomed on the sound judicial recognition of 
this industrial t ru th :  "Where men are working together a t  the same 

u u 

work, disagreements may be expected to arise about the work, the manner 
of doing it, as to the use of tools, interference with one another, and 
many other details which may be trifling or important. Infirmity of 
temper, or worse, may be expected, and occasionally blows and fighting. 
When the disagreement arises out of the employer's work in which two - * " 

men are engaged, and as a result of i t  one injures the other, i t  may be 
inferred that  the in jury  arose out of the employment." Pekin Cooperage 
Co. v. Industrial Corn., 285 Ill.  31, 120 K.E. 530. 

The defendant Black asserts, however, that  in any event the Superior 
Court properly vacated the award of the Industrial Commission as against 
him for the reason that  all of the testimony disclosed and the Commission 
found that  his personal employees numbered less than five. I t  is un- 
doubtedly true as a general proposition that  the only private employments 
covered by the Workmen's Compensation Act are those "in which five 
or more employees are regularly employed in the same business or estab- 
lishment." G.S. 97-2 ( a ) .  But this general rule is subject to the excep- 
tion created by G.S. 97-19, which was manifestly enacted to protect the 
employees of financially irresponsible sub-contractors who do not carry 
workmen's compensation insurance, and to prevent principal contractors, 
immediate contractors, and sub-contractors from relieving themselves of 
liability under the Act by doing through sub-contractors what they would 
otherwise do through the agency of direct employees. 

As amended by Chapter 766 of the 1945 Session La~vs,  this statute 
reads as follows : "Any principal contractor, intermediate contractor, or 
sub-contractor who shall sublet any contract for the performance of any 
work without requiring from such sub-contractor or obtaining from the 
Industrial Commission a certificate, issued by the hdust r ia l  Commission, 
stating that  such sub-contractor has complied with section 97-93 hereof, 
shall be liable, irrespective of whether such sub-contractor has regularly 
in service less than five employees in the same business within this state, 
to the same extent as such sub-contractor would be if he had accepted the 
provisions of this article for the payment of compensation and other 
benefits under this article on account of the injury or death of any em- 
ployee of such sub-contractor, due to an accident arising out of and in  the 
course of the performance of the work covered by such sub-contract. I f  
the principal contractor, intermediate contractor, or sub-contractor shall 
obtain such certificate a t  the time of sub-letting such contract to sub- 
contractor, he shall not thereafter be held liable to any employee of such 
sub-contractor for compensation or other benefits under this article. The  
Industrial Commission, upon demand, shall furnish such certificate, and 
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may charge therefor the cost thereof, not to exceed twenty-five cents. 
Any  principal contractor, intermediate contractor, or sub-contractor 
paying compensation or other benefits under this article, under the fore- 
going provisions of this section, may recover the amount so paid from 
any person, persons, or corporation who, independently of such provi- 
sion, would have been liable for the payment thereof. Every claim filed 
with the Industrial Commission under this section shall be instituted 
against all parties liable for payment, and said Commission, in its award, 
shall fix the order i n  which said parties shall be exhausted, beginning with 
the immediate employer. The principal or owner may insure any or all 
of his contractors and their employees in  a blanket policy, and when so 
insured such contractor's employees will be entitled to compensation 
benefits regardless of whether the relationship of employer and employee 
exists betu~een the principal and the contractor." Cases from other-juris- 
dictions interpreting somewhat similar statutes have been collected in the 
following annotations : 58 A.L.R. 872-901 ; 105 A.L.R. 580-597. - 

Since i t  appeared from his own admissions and from other undisputed 
testimony on the hearing that  Black undertook to construct the dwelling 
involved in this proceeding in the capacity of principal contractor and 
sublet the contract for the plastering of its ceilings and walls to Reid 
without requiring from Reid or obtaining from the Industrial Commis- 
sion the prescribed certificate stating that  Reid had complied with G.S. 
97-93 either by procuring compensation insurance or by satisfying the 
Industrial Commission of his financial responsibility as a self-insurer, i t  
necessarily follows that  the Industrial Commission properly adjudged 
that  Black was liable to the claimant for compensation after the cx- 
haustion of Reid, and that  the Superior Court erred in setting aside the 
award against Black. - 

The Workmen's Compensation Act makes specific provision for com- 
pensation "for the loss of an  eye." G.S. 97-31 (q ) .  Furthermore, i t  
prescribes that  the "total . . . loss of vision of an eye shall be consid- 
ered as equivalent to the loss of such . . . eye." G.S. 97-31 ( t ) .  

The court expressly adjudged that  "even if this case is compensahle 
there is no sufficient evidence to support a finding of fact, or conclusion 
of law, or an award allowing the claimant compensation for total blind- 
ness." I t  is to be noted that  there was testimony on the hearing to the 
effect that  the accident permanentIy destroyed ninety-five per cent of the 
vision of each of the claimant's eves. The defendants assert that  this 
evidence is  insufficient as a matter of law to establish a total loss of 
vision and cite Logan c. Johnson, 218 N.C. 200, 10 S.E. 2d 653, which 
was decided in 1940, as authority for their position in this respect. 

This decision lends color of support to  the present contention of the 
defendants. I n  the Logan case, this Court c'orrected one of the erroneous 
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judgments rendered by the writer of this opinion while he was serving as 
n Superior Court judge and by reason thereof was still subject to  what 
Chief  Jus t i ce  B leck ley  of the Supreme Court of Georgia was pleased to 
call "the fallibility which is inherent i n  all courts except those of last 
resort." Broome  v. Davis, 87 Ga. 584, 586. The defendants overlook the 
significant fact, however, that  the General Assemhly of 1943 converted 
the unsound notions which led the writer astray in  the Logan  case into 
sound law by amending the statute now embodied in G.S. 97-31 ( t )  so 
as to provide that  "in cases where there is eighty-five per centum, or 
more, loss of vision in  an  eye, this shall be deemed 'industrial blindness' 
and compensated as for total loss of vision of such eye." 1943 Session 
Laws, c. 502, s. 2. Thus i t  appears tha t  the Industrial Commission 
rightly ruled not only that  claimant's loss of vision was permanent, but 
also that  i t  was total rather than partial. 

F o r  the reasons given, the award of the Full  Cominission was proper in  
all respects, and the judgment of the Superior Court setting i t  aside is 
hereby 

Reversed. 

W. B. CARROLL v. NORTH CAROLINA STATE FIRE MEN'S ASSOCIATION 
AND BOARD OF TRUSTEES O F  THE FIREMEN'S PENSION F P J D  
O F  WILMINGTON, SORTH CAROLINA. 

(Filed 25 May, 1049.) 
1. State 3 3- 

Where a statute creates a corporatcl State agenco with capacity to sue 
and be sued, but expressly limits actions which may be brought against it, 
the limitation on the right to sue the agency is effective. 

2. Firemen's Relief Fund 3 % 

A fireman may not sue the State Firemen's Asscciation on a claim for 
benefits under the Act. G.S. 118-12. 

3. Firemen's Relief Fund § 3- 

A claim for hospital expenses incnrrecl as a result of an injury received 
by a fireman in the course of his dutiw does not ccme within the benefits 
provided for members of the State Firemen's Asso~:iation. 

4. Firemen's Relief Fund 5 1 2 -  
A fireman may not accept benefits afforded by C1.  26, Private Laws of 

1937, and then assert that he is entitled to recover benefits for a single 
item covered by the general lay ,  Ch. 41, Laws of 1923, which the private 
law supersedes in his community. 

5. Firemen's Relief Act 3 11- 
Where a claimant states no cause of action against the local Firemen's 

Pension Fund, it is not necessary to consider his challenge of the validity 
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of the act creating the local pension fund as successor to the Relief Fund 
theretofore esisting under the general law, and the judgment that he 
recover nothing against the trustees of the pension fund will be affirmed, 
and the appeal dismissed. 

APPEAL of plaintiff and defendant N. C. State Firemen's Association 
from Burney, J., October Term, 1948, NEW HANOVER Superior Court. 

John D. Bellamy & Sons and Walton Peter Burkhimer for plaintif, 
appellant-appellee. 

Hartsell & Hartsell and James & James for defendant, appellant. 
Wm. B. Campbell for defendant Board of Trustees of the Firemen's 

Pe~uion Fund of Wilmington, appellee. 

SEAWELL, J. The plaintiff, a resident of the City of Wilmington, sued 
to recover $499.88, alleged to be a loss sustained by him in  the course of 
his employment as a member of the Wilmington Fi re  Department, in 
payment of a hospital bill occasioned by an  injury alleged to have 
occurred in the performance of his duty as fireman on January  18, 1940. 

The suit was first brought against the State Firemen's Association. 
Because of the answer filed by the State Association, and an allegation 
therein that  the Trustees of the local Board were a t  least primarily liable, 
if any liability existed, the Board of Trustees of the Firemen's Pension 
Fund was made a party. 

As the pleadings were finally adjusted by amendment and undisputed 
facts made the subject of stipulation, the three-way controversy finally 
emerged in  the following form : 

Plaintiff, a resident of the City of Wilmington, and a member of the 
Wilmington Fi re  Department in good standing, while upon duty at  the 
fire station January  18, 1940, fell and received an  injury to his h ~ a d  
which required hospitalization. The hospital bill incurred on this 
account was $499.88, which constitutes the basis of the suit. 

For  the period beginning January  8, 1940, to and including May 31, 
1940, the City of Wilmington paid to Carroll his full monthly salary and 
compensation according to his then rating and salary in the sum of 
$133.33 per month. 

On May 11, 1940, the plaintiff addressed a letter to the Chairman of 
the Board of Trustees of the Firemen's Pension Fund, requesting that 
he be put upon the retired list and be paid the pension benefits to which 
he was entitled. I n  pursuance of this request the plaintiff was retired 
as of J u n e  1. 1940, and has been on the retired list since that time, 
receiving from the Trustees of the Firemen's Pension Fund the sum of 
$76.76 monthly in  accordance with the provisions of Chapter 26, Private 
Laws of 1937. 
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The N. C. State Firemen's Association was creiited by Chapter 251, 
Laws of 1889, with corporate name and powers, for statistical research 
and fraternal purposes, without appropriation. 

B y  Chapter 468, Public Laws of 1891, the sum of $2,500 was appro- 
1)riated annually, constituting a "Firemen's Relief Fund" which the 
Treasurer of the State was required to pay to the Treasurer of the N. C. 
State Firemen's Association to be used for the relief of firemen. members 
of the association, who might be injured or rendered sick by disease con- 
tracted in  the active discharge of duty as firemen, and for the relief of 
widows, children or dependent mothers of firemen killed or dying from 
disease contracted in discharge of duty. 

By  Chapter 831, Laws of 1907, there was created a Firemen's Relief 
Fund to be expended in the several towns and cities of the State qualify- 
ing under the law. Under this Act fire insurance companies were re- 
quired to pay a tax of fifty cents on each one hundred dollars of premiums 
collected upon policies insuring property within the municipalities af- 
fected, to be used as a relief fund under the act. This was required to be 
paid directly by the Insurance Commissioner to the Treasurer of each 
town or city, subject to the use of the Board of Truiltees of the Firemen's 
Relief Fund in each town or city created by that act. The act authorized 
the creation of such a board and provided for member succession. 

The object of the relief therein, substantially stated, was ( 1 )  to safe- 
guard the men in active service from loss of time from daily work occa- 
sioned by sickness contracted or injury received in the performance of 
duties, conditions to be prescribed by the North Carolina State Firemen's 
Association; (2 )  to pro&e reasonable support for those dependent upon 
the services of firemen who might lose their lives in  the fire service of the 
town by accident or disease contracted by reason of the service; (3 )  to 
safeguard any fireman qualified by length of service in becoming depend- 
ent upon charity. I n  this act i t  was further p ro~ ided  that a sum not 
exceeding five per cent of the gross proceeds received by each town or city 
should be turned over to the State Firemen's Association for general 
purposes. 

These laws were brought forward, with amendments immaterial to 
this case, except as noted, in the Consolidated Statutes of 1919, as Chap- 
ter 98, Articles 1 and 2. 

Chapter 98 was amended by Chapter 41, Laws cf 1925, by adding at  
the end of Sect;on 6058, of Chapter 98, of the Consolidated Statutes, the 
following: "No fireman shall be entitled to r e c e i ~ e  any benefits under 
this section until the Firemen's Relief Fund of his city or town shall 
have been exhausted.'' (The amendment applies to direct appropriation 
paid into the hands of the Treasurer of the State Firemen's Association.) 
The 1925 Act also amended C.S., See. 6069 (relating to the disbursement 
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by local trustees) by striking out subsection 1 and inserting in lieu thereof 
the following: ''1. safeguard any fireman in  actire service from financial 
loss occasioned by sickness contracted or injury received while in the 
performance of his duties as fireman." Substantially in that  form the 
laws mere collected and revised in unimportant details and enacted as 
they appear in G.S., Chapter 118, '(The Firemen's Relief Fund." 
Article 1 relates to the fund derived from fire insurance companies, and 
Article 2, to the State appropriation. 

Throughout these laws the statute relating to the organization of a 
local Board of Trustees of Firemen's Relief Fund remained the same, 
and the requirements as to the disbursement of the fund were practically 
unaltered in scope and objective until the amendment of 1925, just noted, 
changing the phraseology of the Consolidated Statutes into the phrase, 
"To safeguard any fireman in active service from financial loss . . ." 

Chapter 26, Private Laws of 1937, applicable only to the City of 
Wilmington, creates an entirely new Board under the name, "Trustees 
for the Firemen's Pension Fund of Wilmineton. Ror th  Carolina." for the - ,  

purpose of establishing and administering a permanent fund for the 
purposes set out in the act. I t  provides for the appointment of trustees 
for the fund, the payment to them by the treasurer, who is appointed 
collecting officer, of two per cent of the salaries of those employed as 
firemen; payment into the fund of fines by way of discipline; the invest- 
ment and holding of property, with other powers. Summary of disburse- 
ments authorized are :  ( 1 )  To safeguard members of the fire department 
from becoming dependent; (2 )  to provide reasonable support for widows 
and minors actually dependent, among those who may lose life in the 
fire service by accident or injury or disease contracted by reason of the 
service; (3 )  to pension permanently disabled or superannuated members 
of the fire department as defined in the act. 

I n  section 2 of that  act it  is provided: 

"That funds now held by the Board of Trustees of the Firemen's 
Pension and Relief Fund of the City of Wilmington, or a t  the time 
of the ratification of this Act being administered by it, shall be paid 
over by the said Trustees to the Treamrer of the Board of Trustees 
of the Firemen's Pension Fund of Wilmington, North Carolina, 
created by this Act, and by the latter Board held, administered, 
managed and disbur~ed under the provisions of this Act for the 
purposes and benefits herein defined." 

Under the authority of the quoted section of the 1937 Act an aggregate 
amount of $32,531.94, effective as of June  3, 1937, was turned over to 
the present defendant "Board of Trustees for the Firemen's Pension 
Fund" by the then existing "Board of Trustees for the Firemen's Pension 
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and Relief Fund" of the City of Wilmington. Thereafter the Treasurer 
of the "Firemen's Relief Fund" of the City of Wilmington continued to 
receive checks from the Treasurer of North Cs.rolina which were en- 
dorsed and turned over to the Treasurer of the Pension Fund as follows: 

"In 1937, $1148.62; in 1938, $1272.67; in 1939, $1091.45; in  
1940, $1114.92; in  1941, $1074.46; in 1942, $1314.33." 

I t  is stipulated that  Article 3, of Section 1, of .the Bylaws of the State 
Firemen's Association reads as follows : 

'(Any member of this Association injured or made sick by disease 
contracted in the actual discharge of his duties as a fireman shall be 
entitled to the benefits from the 'Firemen's Relief Fund' of this 
Association, as follows: At  the rate of $4.00 per day while totally 
unable to attend to his ordinary business by reason of such injury or 
sickness for a period not exceeding one hundred days ; . . ." 

The defendant local Board exhibits several pages of accounts tending 
to show that the income and output of the funds in  its hands are practi- 
cally equal so that there currently remains no fund in its hands appli- 
cable to plaintiff's demand, even if it were under the law liable therefor. 

The defendant State Association sets up  the defense that the plaintiff 
under pertinent statutes is forbidden to sue the Slate Association directly 
upon this or any other cause relating to the subje-t; and that  at  any rate 
the law itself requires local funds to be exhausted before any resort may 
be had to other funds under its control; and in this connection contends 
that  Chapter 26, Private Laws of 1937, is invalid in that  i t  is an  attempt 
to repeal a general State law and change the character of funds expressly 
put in trust and to be disbursed for specific purposes inconsistent with 
that  directed by the private Act;  and that  this repeal has not been accom- 
plished because there is no expression of that p ~ r p o s e  in the caption of 
the act as required by G.S. 12-1, the law then in force; or other indication 
of its intent to repeal; and that, therefore, this fund is constructively in 
the hands of the present pension board and should be, in law, available 
for payment of plaintiff's claim, if just and legal. 

The plaintiff, while making no direct al1eg:ition aaginst the local 
Pension Board in the nature of the statement of cause of action against 
it, does claim that if the above mentioned Chap.,er 26, Private Laws of 
1937, is invalid. in that event his claim ought to be settled out of funds 
left in the hands of the Pension Board received from State sources. 

By  agreement of the parties, Judge Burney h(.ard the matter without 
the interrention of a jury, and under the stipulation of facts and admis- 
sions in the pleadings, and upon the lams affecting the matter in contro- 
versy, rendered judgment that the plaintiff yecorer nothing of the defend- 
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ant  Pension Board and that  i t  recover of the defendant State Firemen's 
Association the sum of $400 with cost of action. From this judgment 
the plaintiff and the defendant State Firemen's Association appealed. 

While the plaintiff appealed generally, i t  appears from the record that 
the appeal from that  part  of the judgment rendered in its favor against 
the State Firemen's Association was based on the fact that  the recovery 
was restricted to $400 instead of the larger amount demanded; and its 
appeal from the judgment of non-recovery against the defendant Pension 
Board was out of precaution and in  the hope that  i t  might be awarded 
the judgment against certain funds in the hands of the Pension Board 
in case ultimatelv the statute under which this defendant has received 
these funds from State sources should be pronounced invalid under the 
attack of the defendant State Firemen's Association. The anomalous 
character of this appeal will be noted later. 

The death of plaintiff, pending appeal, having been suggested, his 
executors have come in, made themselves parties, and adopted their testa- 
tor's pleadings. 

Under the law as i t  now stands and as i t  stood when the defendant 
Pension Board was created and took over, there were three sources from 
which the State Firemen's Association received moneys: ( a )  I t s  propor- 
tionate part  of the State's annual appropriation of $2,500, ( b )  the five 
per cent of the insurance tax, going into its general purpose fund, and (c) 
the amount contingently payable to i t  upon failure of the local Board of 
Trustees to perform certain duties, and after the matter had remained 
unadjusted for a given period. There is no intimation that this con- 
tingency has been produc&e. We are, therefore, left to consider whether 
the State Firemen's Association may be liable under the statute with 
respect to the State appropriation. 

Although the State Firemen's Association has been created a corpora- 
tion with capacity to sue and be sued, a suit for recovery upon a claim 
against funds in  its hands is expressly inhibited. G.S. 118-12. I t  is 
apparently the purpose of the Act to create a State agency and in doing 
so the doorway to court action is opened no wider than the statute per- 
mits. Moreover, the statute defines its purposes,-the character of relief 
afforded,-which is quite different from the obligation imposed upon the 
local Relief Board under G.S. 118-7-"to safeguard from financial loss" 
(see C.S. 6069 as amended by Chapter 41, Laws of 1925). Whatever 
that may mean as applied to funds in the hands of the local Board, the 
disbursements of funds in the hands of the State Association cannot be 
liberalized, or the strict requirements of the law rationalized, to include 
a financial loss of the character claimed; nor will the bylaws of the 
Association bear that construction. The pertinent provisions of the 
bylaws above quoted are too evidently based on loss bf earnings s i n c ~  
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compensation is based on a per diem, running during a defined period of 
disability, with provision for extension in exceptional cases, at  the dis- 
cretion of the Association. H i s  Honor was in error in analogizing or 
confusing this kind of benefit with the plaintiff's unrelated claim for 
reimbursement for a hospital bill, applicable, if at  all, only to the funds 
to be disbursed by the local Relief Board as organized under the general 
law. 

On the appeal of the defendant Association the judgment must be 
reversed. I t  is so ordered. 

We have not found i t  necessary to deal with or mature the contingency 
from which plaintiff expresses the hope to be a standby beneficiary-a 
finding that  the Private Act through which the present Pension Board 
has succeeded to the funds provided by the General Statute is invalid as 
an abortive attempt to repeal the general public laws, with the result that  
the defendant local Board is to be held constructively in possession of 
funds impressed with a trust, subject to plaintiff'3 demand. 

The plaintiff has in effect pitched his claim against the local Pension 
Board in the alternative; that he should recover against it only provided 
the statute under which i t  holds the disputed funds should be declared 
invalid, and the funds impressed with a trust which he supposes would 
subject them to his demands. As stated, there are no allegations or posi- 
tive averments in his pleadings upon which ths trial court could have 
predicated any judgment against the defendant Pension Board; and the 
Court has not found it necessary to consider the suggested invalidity of 
the statute a t  all. 

I t  does not appear from the record that the Trustees of the Firemen's 
Relief Fund have been made parties to this action, although by order of 
Judge Olive the fund itself seems to have been made a party-but has 
not yet spoken. 

However, if the Act of 1937 should be declared invalid with respect 
to the transfer of funds from the Trustees of the Firemen's Relief Fund, 
there would still be hurdles for the plaintiff to overcome. One is whether 
he has not elected to take the benefits under the 1937 law rather than 
pursue another fund under the general law having only in the particular 
respect a broader coverage, but upon the whcle presenting much less 
social and financial security. I t  seems rather oovious that  he would not 
be entitled to take all the benefits of the Pension Fund plus the benefits 
of a single item picked from a different law. 

At  present we can only say that  plaintiff's pleading does not put him 
in  position to recover anything from the defendant Trustees of the 
Firemen's Pension Fund. 

On plaintiff's appeal, therefore, the judgmen; that  he recover nothing 
from the defendant Trustees of the Firemen's Pension Fund is affirmed 
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and the appeal  dismissed; and 011 his appeal  respecting the judgment 
against the S t a t e  Firemen's Association, the  appeal  is dismissed. 

O n  appeal  of defendant S ta te  Firemen's Association, the  judgment is 

reversed. 

USIVERSAL C. I.  T. CREDIT CORPORATION v. JOHN E. \\.ALTERS, 
SHERIFF OF GUITIFORD COUNTY: A. M. KRIEGSMAN, XIAJIIE W. 
JONES, ARCH K. SCHOCH A N D  GCILFORD MOTOR CORPORATIOX, 
T/A JACK'S U-DRIVE-IT. 

(Filed 25 May, 1949.) 
1. Courts § 14- 

Comity does not operate in opposition to settle statutory policy or enact- 
ments. 

2. Chattel Mortgages § 8b- 
The uniform sales act of the state wherein the property was purchased 

and the conditional sales contract registered in accordance with its laws 
cannot be given an effect contrary to the provisions of our registration 
statutes, G.S. 47-20, G.S. 47-23, since our statutes make no esception in 
favor of a conditional sale contract or chattel mortgage esrcnted and 
eEected in another state when the property embraced in such instrument 
is subsequently brought into this State. 

3. Chattel Mortgages § 8 a :  Registration § l- 
Where personal property subject to a conditional sale contract or chattel 

mortgage is brought into this State by the nonresident purchaser while 
he is on a temporary visit, the personalty does not acquire a situs here 
within the meaning of our registration statute, and such lien is not re- 
quired to be registered in any county of this State. G.S. 47-20, G.S. 47-23. 

4. Chattel Mortgages 9 8b: Execution 3 8- 

An automobile purchased by a nonresident in another state and subject 
to a conditional sale contract, registered in accordance with the laws of 
such other state, was brought into this State by the nonresident while on 
a temporary visit. The automobile was seized under esecution of a judg- 
ment obtained here against the nonresident. H e l d :  The lien of the con- 
ditional sale contract is superior to the lien obtained by levy under esecu- 
tion. 

5. Same-- 
The lien against personalty acquired by levy under execution of a judg- 

ment cannot be superior to the interest of the judgment debtor in the 
property, and where the judgment debtor owns only an equity of redemp- 
tion, the lien acquired by execution is subject to the prior lien of a chattel 
mortgage or conditional sale contract when such instrument is not required 
to be registered here. 
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APPEAL by defendant Kriegsman from Gwyn, J., April Term, 1949, 
GUILFORD. 

Civil action in claim and delivery for the possession of an automobile. 
On 22 December 1947, one Charles R. Brumer, a resident of Chicago, 

purchased from K - F  Motors, Inc., the Frazer Manl~at tan  Sedan described 
in the pleadings, not for resale but for his personal use. H e  executed 
a conditional sale contract to secure the purchase price. This contract 
was duly registered in  the office of the Secretary (Of State of Illinois as 
required by the Illinois uniform sales statute, but was not recorded under 
the Illinois general recording act. [t has not lseen recorded in any 
county in this State. 

On or about 22 January  1948, Brumer came to North Carolina on said 
automobile for a visit or other purpose and was on said date temporarily 
in North Carolina. 

On 22 September 1947, defendant Kriegsman obtained a judgment 
against Brumer in Guilford County, X. C. On 22 January  1948, the 
sheriff of Guilford County, under authority of an  e~ecut ion issued on said 
judgment, seized and levied upon said automobile for the purpose of 
selling same to satisfy said judgment. 

Thereupon the plaintiff, on 7 February 1948, instituted this action 
and sued out the ancillary writ of claim and delivery under which i t  
acquired possession of said ahtomobile. The automobile was advertised 
for sale under the provisions of the conditional sale contract and sold to a 
third party for the sum of $2,100. 

At the time said automobile was levied upon b:7 the sheriff and later 
delivered to plaintiff, Brumer was indebted to plaintiff on the conditional 
sale contract in the sum of $2,439.53, and to Kriegsman on his judgment 
in the sum of $800 with interest from 22 September 1947 and costs. 

The automobile having been sold, the case resolved itself into a contest 
over the ownership of the proceeds of sale. The court below, on facts 
agreed, held that plaintiff is the owner and entitled to the possession of 
said automobile or the proceeds from the sale thereof, and its lien is 
superior to the lien acquired by defendant by levy under execution. I t  
thereupon adjudged that  plaintiff have and recorer the proceeds of sale 
together with its cost, free and clear of any claim of defendant Kriegsman 
or any one of the other defendants herein. Defendant Kriegsman ap- 
pealed. Other defendants, judgment creditors, did not appeal. 

G. C. Ilampfon, Jr., for plaintiff appellee. 
York & Boyd for defendant Kriegsman. 

BARNHILL, J. The rule of comity, the effect of the Uniform Sales Act 
on the law of registration and the rights of the parties and other inter- 
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esting questions have been attractively and ably presented by counsel. 
However, i t  is conceded that  the one question posed for decision is this:  
I f  the nonresident owner of an  automobile, which is subject to a condi- 
tional sale contract, temporarily has the automobile in this State, is a 
lien thereon, acquired by levy under execution in this State, superior to 
the lien of the conditional sale contract? I t  would seem to us that  the 
answer is no, without regard to whether the conditional sale contract is 
or  is not registered in this State. That  is, neither our registration statute 
nor the rule of cornity has any substantial bearing on the question 
presented. 

Illinois has adopted the Uniform Sales *4ct, Illinois Rev. Stat. of 1947, 
Chap. 1211L2, and the contract was registered in the office of the Secre- 
t a ry  of State of Illinois as therein required. This Act recognizes the 
validity of conditional sales contracts and specifically provides that  no 
title can be passed by the purchaser of goods under such a contract with- 
out the consent of the owner "unless the owner of the goods is by his own 
conduct precluded from denying the seller's authority to sell." Sherer- 
Gillett Co. v. Long, 149 N.E. 225; Gordon Xotor Finance Co. v. Aetna 
Accept. Co., 261 Ill.  ,4pp. 536. Under such agreement, title never passes 
to the purchaser but is reserved to the seller even though there is an actual 
delivery, the possession of the purchaser being the possession of the seller. 
Ford Xotor  Co. v.  Investment Co., 14  N.E. 2d 306. The rights of one 
who acquires title through the purchaser are subordinate to the rights of 
the original vendor under the conditional sale contract. Sherer-Gillett 
Co. o. Long, supra; In re Abell, 19 F .  2d 965. 

This being true, plaintiff insists that  its lien takes priority under the 
rule of comity. But  comity is not permitted to operate within a State in 
opposition to its settled policy as expressed in its statutes, or so as to 
override the express provisions of its legislative enactments. Applewhite 
Co. v. Btheridge, 210 N.C. 433, 187 S.E. 588; Ritchey v. Southern Gem 
Coal Corp., 12 F. 2d 605. Our Legislature in enacting our registration 
statutes, G.S. 47-20, 23, made no exception in favor of a conditional sale 
contract or chattel mortgage executed and effective in another State 
where the property embraced in such instrument is subsequently brought 
into this State. 

However, the requirements of our statute have no application to per- 
sonal property in transit through or temporarily within the State. I t  
provides, in respect to personal property, that  no mortgage shall be valid 
a t  law to pass any property as against creditors or purchasers for a 
valuable consideration from the donor, bargainor, or mortgagor but from 
the registration of such mortgage in the county where the donor, bar- 
gainor, or mortgagor resides; or in case the donor, bargainor, or mort- 
gagor resides out of the State, then in the county where the said personal 
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estate, or some part of the same, i s  situated. G.S. 47-20; and the provi- 
sions as to mortgages apply to conditional sales contracts. G.S. 47-23. 

"Where the said personal estate, or some part  of the same, is situated" 
signifies something more than the mere temporary presence of the prop- 
erty within this State. "Situated" means having a site, situation or 
location ; permanently fixed ; located. Webster's Kew International Dic- 
t ionary;  Oklahoma C i t y  I ? .  District Pt., 32 P. 2cl 318, 93 A.L.R. 489; 
State  B a n k  v. N a f .  B a n k ,  166 S.W. 499. See also 39 Words and Phrases, 
perm. ed., p. 350. "It  connotes a more or less permanent location o r  
s i fus ,  and the requirement of permanency must attach before tangible 
personalty which has been removed from the dorricil of the owner will 
attain a situs elsewhere." Brock d? C'o. v. Board of Supercisom, 65 P. 
2d 701, 110 A.L.R. 700; i l lofor  Sales, Inc.  v. L a y ,  3 S.E. 2d 190;  Flora 
a. Motor Co., 193 P. 545; Bankers' Finance Corp. v. Motor Co., 91 S.W. 
2d 297; C .  I. T. Corp. v. G u y ,  170 Va. 16, 195 S .E 659. 

Brumer is admittedly a nonresident of this State, and the automobile 
was not situated in this State within the meaning of our registration 
statute. Hence there was no place in this State where the conditional sale 
contract could have been registered so as to give constructive notice to 
creditors and purchasers for value. 

I t  would be manifestly unjust to hold that  the mere crossing of the 
State line in the ordinary use of a mortgaged chattel subordinates the 
mortgage lien to other claims unless the mortgagee shall record his mort- 
gage in every county in every State where the mortgagor is likely to go. 
Such a conclusion would create an intolerable situation and the attend- 
ant  expense would be so burdensome that  i t  would no doubt close the 
market for loans on motor vehicles. 

I t  imposes less hardship to require a person who deals with another 
in respect to specific personal property to inquire where he livcs than to 
compel the original vendor to foresee where he will take the chattel. 
Acceptance Corp,  v. Rogers, 142 S.W. 2d 888. Indeed, he must ascer- 
tain the residence of the one in possession in order to determine where he 
must look for encumbrances. 

The rule of justice and common sense, if not the ~ w l e  of comity, compels 
the conclusion that, under the circumstances here disclosed, the lien of the 
conditional sale contract remains superior to those after acquired in this 
State by levy under execution. Acceptance Corp. v. Rogers, supra;  
Finance Co. v. Motor Co., s u p m .  The lien of a mortgage or conditional 
sale contract validly executed and legally registered according to the 
laws of the State wherein the property was and the mortgagor resided 
will be recognized and enforced in this State against the claims of attach- 
ing creditors when the presence of such property in this State is of such a 



3-. C.] S P R I N G  TERM, 1919. 44 7 

temporary or transient nature that  i t  has not come to rest in the State 
so as to acquire a situs here. See H.B. 185, Session Lams of 1949. 

Brumer owned only an  equity of redemption. That  interest alone, as 
against plaintiff, was subject to sale under execution. As said by 
Stacy, J. (now C. J . )  in Spence 1 . .  I-'offery Po., 185 N.C. 218, 117 S.&:. 
32:  ('A judgment creditor, or even a purchaser a t  an execution sale, 
acquires no greater lien or interest in the property of the judgment debtor 
than the latter had a t  the time the judgment lien became effective." The 
lien of the judgment or attaching creditor "is limited to and can rise no 
higher than the interest of the debtor; a stream cannot rise higher than 
its fountain. A purchaser under an  execution takes all that  belongs to 
the debtor, and nothing more." See also Sherer-Gillett Co. v. Long,  
supra; General Motors Accept.  Corp. v. D. S., 23 F. 2d 799. 

"Where one of two persons must suffer loss . . . he who . . . by his 
negligent conduct made it possible for the loss to occur, must bear the 
loss," Brink 21. Liles, 197 N.C. 413, 149 S.E. 377, is the underlying philos- 
ophy of the registration statute. A mortgagee who negligently fails to 
record his mortgage and thereby induces or permits a creditor or pur- 
chaser to deal with the mortgagor in respect to the mortgaged property 
as if it was his own must suffer any resulting loss. Bu t  here plaintiff 
has been guilty of no negligence. T o r  has appellant suffered any loss by 
virtue of the fact plaintiff's lien was not recorded in this State. H e  is in 
exactly the same situation he was before execution was issued. Hence, 
he is in no position to invoke the protection of the registration statute. 
d careful examination of the original record in Tmrck Corp. v. W i l k i n s ,  

219 N.C. 327, 13  S.E. 2d 529, discloses that  the opinion in that  case is 
directly in point. There the owner of the truck lived in Florida. The 
plaintiff held a title retention note duly registered in that  State. The 
truck was brought to  this State where i t  was seized under writs of attach- 
ment. There is nothing in the record to indicate that  the property had 
acquired a situs here. We held that  the lien of the title retention notc 
was superior to the liens acquired by the attaching creditors. 

The last paragraph in the opinion in that  case mas not material to the 
issue there mesented. I n  this connection it must not be understood we 
suggest that  the rule would be different, as between the lien acquired 
by levy under execution or attachment on the one hand, and the lien of a 
duly registered conditional sale contract on the other, if the property had 
acquired a situs here, We confine decision to the question presented and 
leave the other for its proper day. 

For  the reasons stated, the judgment below is 
Affirmed. 
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STATE v. EARL BLACK AND CHARLIID FALES. 

(Filed 25 May, 1949.) 
1. Criminal Law 8 29a- 

Where defendants have elicited testimony disclo~ing delay in commence- 
ment of the prosecution against them in order to establish an inference 
that  the State's witnesses were conscious of the weakness of the State's 
case against defendants, i t  is competmt for the State to explain the delay 
for the purpose of showing that  such inference w ~ i s  not warranted by the 
circumstances. 

2. Criminal Law § 38- 

The hearsay rule precludes the admission in e~ idence  of extrajudicial 
assertions of a third person for the purpose of establishing the truth of 
the facts asserted by such third person, but i t  does! not preclude testimony 
a s  to such assertions for the purpose of showing the state of mind of the 
witness in consequence of such assertions. 

3. Same- 
Defendants elicited testimony disclosing delay in commencing the prose- 

cution against them. To controvert the inference ;sought to be established 
by defendants from such delay, a deputy sheriff was permitted to testify 
for the State that  a n  S.B.I. agent, not a witness, told the deputy not to 
arrest defendants a t  the time because they were giving the agent some 
information on another, unconnected case. Held :  The testimony of the 
deputy is not incompetent as  hearsay since it  was! not admitted to prore 
the truth of the assertions by the S. B. I. agent. 

4. Criminal Law 8 53j- 

The court correctly charged the jury as  to the specific factors it  might 
consider in determining the credibility of the witnesses and the weight to 
be attached to their testimony, and then charged that  the jury might take 
into consideration "any other factors that suggest :hemselves to your good 
judgment and common sense to enable you to pass upon the credibility" of 
each witness. Held: The cbarge construed contextually merely instructed 
the jury that  it  might determine the credibility of the witnesses from the 
factors specially enumerated by the court and other circumstances in evi- 
dence tending to throw light upon these matters, and so construed, the 
charge is not erroneous. 

8. Criminal Law 8 78e (2) - 
Asserted misstatement of the contentions of the State must be brought to 

the trial court's attention in time to afford opportunity for correction in 
order for an exception thereto to be considered. 

APPEAL b y  defendants, E a r l  Black and  Charl ie  Fales, f r o m  Bobbitt ,  J., 
and  a jury, a t  the October Term, 1948, of the  High P o i n t  Division of 
GUILFORD. 

T h e  defendants were t r ied upon consolidated indictments i n  which they 
were charged with these offenses: ( 1 )  Breaking into and  enter ing the  
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building of G. F. Waddell and wife, Goldie Waddell, with intent to com- 
mit  the felony of larceny therein contrary to G.S. 14-54; and ( 2 )  robbery 
with firearms in violation of G.S. 14-87. 

The State presented evidence a t  the tr ial  indicating that  the prosecut- 
ing witnesses, G. F. Waddell and his wife, Goldie Waddell, as partners, 
operated a restaurant known as "Waddell's Stop-N-Eat" in a building 
standing beside United States Highways 29 and 70 about half way 
between Greensboro and High Point  in Guilford County; that  after the 
restaurant had been closed for business, to wit, on the early morning of 
19 April, 1948, two men, who wrre masked and armed with pistols, 
entered the building through a window, which they pried open, and took 
$1,750 belonging to the prosecuting witnesses from the presence of Goldie 
Waddell and from the person of G. F. Waddell by locking Goldie Waddell 
u p  in a closet and by beating, torturing, and threatening to shoot and 
kill G. F. Waddell ; and that  thereafter the intruders fled with the stolen 
money, leaving the prosecuting witnesses bound and gagged. I n  testify- 
ing for the State a t  the trial, both G. F. Waddell and Goldie Waddell 
positively identified the defendants as the perpetrators of the offenses 
set out above. Their evidence in this respect, however, was sharply con- 
tradicted by testimony adduced by the defendants tending to show that 
a t  the time in controversy they were a t  their respective homes in TTil- 
mington, Kor th  Carolina, almost 200 miles distant from the restaurant. 

On 20 April, 1948, G. F. Waddell advised the State's witness, D. S .  
Lee, a deputy sheriff of Guilford County, that  he suspected the guilty 
parties to be a third person, whom he named, and the defendant, Ear l  
Black, who in  time past had lived in Guilford County and patronized 
"Waddell's Stop-S-Eat." The record does not disclose, however, that  
this suspicion was communicated to the State Bureau of Investigation 
by the Sheriff of Guilford County, who sought assistance in ferreting out 
the perpetrators of the offenses in question. 

The State Bureau of Investigation undertook to solve simultaneously 
the occurrence a t  "Waddell's Stop-N-Eat" and a charge of the defendant, 
E a r l  Black, that  on 31 October, 1947, he was assaulted in a secret man- 
ner by some unknown person while standing on the driveway a t  his 
service station in Wilmington. 

The State Bureau of Investigation made separate requests of the 
prosecuting witnesses and Ea r l  Black to visit the Sheriff's Office in 
Fayetteville, North Carolina, with a view to determining whether or 
not certain men confined in the Cumberland County jail were guilty of 
complicity in  the matters set forth above. I t  happened by apparent 
coincidence that  the prosecuting witnesses and E a r l  Black, who was 
accompanied by his personal friend, the defendant, Charlie Fales, arrived 
a t  the Sheriff's Office in Fayetteville a t  precisely the same time. D. S. 
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Lee and J. W. Donovant, another deputy sheriff of Guilford County, 
who had escorted the prosecuting witnesses from Greensboro to Fayette- 
ville, and George Canady, the representative of the State Bureau of 
Investigation having these matters in charge, were present. 

The State offered testimony at the trial tending to show that upon 
encountering Black and Fales at  Fayetteville the prosecuting witnesses 
recognized that they were the men who had entered their restaurant and 
robbed them of $1,750 on 19 April, 1948, and that the prosecuting wit- 
nesses thereupon called Lee and Donovant aside and secretly informed 
them of that fact. The defendants elicited evidence on the cross-examina- 
tion of the prosecuting witnesses and Donovant, who also testified for 
the State, that notwithstanding these facts no prosecution was instituted 
against the defendants until 15 September, 1948, when warrants were 
issued against them upon complaints made by Deputy Sheriff Lee charg- 
ing them with the offenses involved in this case. 

The State thereupon called on Lee to explain "the delay in the issuance 
of the warrants." H e  testified over the exceptiona of the defendants 
that the following colloquy took place between him and George Canady, 
of the State Bureau of Investigation, immediately after he was advised 
by the prosecuting witnesses that the defendants we:*e the men who had 
robbed them: "I called Mr. Canady around the corner and told him 
that they had identified Fales and Black as the men who robbed them up 
there, and asked him why we didn't grab them off. Mr. Canady said, 
'We can't arrest them at this time due to the fact they are giving me 
some information on another case that doesn't have any relation to Black 
and Fales.' He  said for me to wait awhile before they were arrested. 
He  also asked me when I did get ready to arrest them to let him know, 
to be sure he had everything out of the way. I didn't issue a warrant 
until I got ready to arrest them and pick them up because I didn't want 
any information to leak out whatsoever. I didn't arrest them there that 
day in Fayetteville because I was asked riot to by Mr. George Canady." 

The conference between Lee and Canady occurred out of the presence 
of the defendants, and Canady did not testify on the trial. I n  admitting 
Lee's evidence as to his colloquy with Canady, the court gave this instruc- 
tion to the jury: "This testimony, Gentlemen of the Jury, is not admitted 
as evidence bearing upon what happened, if anything did happen, upon 
the occasion referred to in the bill of indictment. I t  is admitted for your 
consideration only as it might bear-it being for you to determine to what 
extent, if any, it does bear-upon the matter of the delay in the issuance 
of the warrants." 

The jury found the defendants guilty upon both of the charges, the 
court sentenced the defendants to imprisonment in the State's prison, and 
the defendants appealed, assigning as errors the evidence of the State's 
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witness, D. S. Lee, as to his colloquy with Canady and certain excerpts 
from the charge. 

Attorney-General McMullan and Assistant Attorney-General Rhodes 
fo r  the State. 

I ! .  L. Roontz and C. L. Shuping fo r  the defendants, appellants. 

ERVIN, J. The defendants elicited the testimony relating to the delay 
in the commencement of the prosecution against them as an implied 
admission by conduct on the part  of the State's witnesses that  they were 
conscious of the weakness of the State's case against the defendants. 
Consequrntly, i t  became proper for the State to explain the delay, and 
to show that  the inference which the defendants sought to draw from it 
was not warranted by the circun~stances. Collins v. R. R., 187 N.C. 141, 
120 S.E. 824; McC1razu 2%. Insurance C1o., 78 N.C. 149; Wigmore on Evi- 
dence (3rd Ed.) ,  section 284; Stansbury's North Carolina Evidence, 
section 178;  31 C.J.S., Evidence, section 380. This the State under- 
took to  do by the testimony of the State's witness, D.S. Lee, as to 
his conversation with George Canady, the representative of the State 
Bureau of Investigation. 

The defendants insist with much earnestness that the ruling of the 
court receiving this testimony runs afoul of the Hearsay rule. They 
say that  the soundness of their position becomes indisputably clear when 
the evidence of Lee as to the unsworn statements of Canady is laid along- 
side the well settled principle that  evidence is hearsay if "its probative 
force depends, in whole or in part, upon the competency and credibility 
of some person other than the witness by whom i t  is sought to produce it.'' 
Randle v. Grady, 228 N.C. 159, 45 S.E. 2d 35;  Teague v. Wilson, 220 
N.C. 241, 17 S.E. 2d 9 ;  Young 11. Stewart, 191 N.C. 297, 131 S.E. 735; 
8. v. Lassiter, 191 N.C. 210, 131 S.E. 577. 

Manifestly this contention of the defendants arises out of a misappre- 
hension of the part  which the Hearsay rule is designed to play in the law 
of evidence. The true office of the rule is explained with rare accuracy 
and succinctness in these words of Dean Wigmore: "The Hearsay rule 
forbids merely the use of an extrajudicial utterance as an assertion to 
evidence the fact asserted. Such a use would be testimonial, i.e., we 
should be asked to believe the fact because Doe asserted i t  to  be true, 
precisely as we should be asked to believe Doe's similar assertion if made 
on the stand. What the Hearsay rule forbids is the use of testimonial 
evidence--i.e., assertions-uttered not under cross-examination. I f ,  then, 
an utterance can be used as circumstantial evidence, i.e., without inferring 
from i t  as an  assertion to the fact asserted, the Hearsay rule does not 
oppose any barrier, because i t  is not applicable." Wigmore on Evidence 
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(3rd Ed.), section 1788. This statement comports fully with the re- 
peated decisions of this Court holding that  the tes1;imony of a witness as 
to what some third person has told him will not be admitted as evidence 
of the existence of the fact asserted by such t h i ~ d  person. Salmon v. 
Pearce, 223 N.C. 587, 27 S.E. 2d 647; Bailey v. R. R., 223 N.C. 244, 
25 S.E. 2d 833; Bunting v. Salsbur,y, 221 N.C. 34, 18 S.E. 2d 697; 
Jackson v. Parks, 220 N.C. 680, 18 S.E. 2d 138; .Brown v. Montgomery 
Ward & Co., 217 N.C. 368, 8 S.E. 2cl 199 ; Mart in v. Crews, 210 N.C. 
776, 188 S.E. 316; I n  re Barker, 210 N.C. 617, 188 S.E. 205; Jackson 
v. Scheiber, 209 N.C. 441, 184 S.E. 17 ;  Trust Co. v. Blackwelder, 209 
N.C. 252,183 S.E. 271. 

The court admitted the testimony of Lee as to the extrajudicial state- 
ments of Canady for the consideration of the jury "upon the matter of 
the delay in  the issuance of the warrants" and not for the purpose of 
establishing the truth of any matter asserted by Canady. As has been 
pointed out, i t  was proper for the prosecution to show in explanation of 
the evidence elicited by defendants on cross-examination of the State's 
witnesses that  the delay in  the issuance of the warrants was occasioned 
by some reason other than a consciousness of the weakness of the State's 
case on the part of its witnesses. The evidence objected to consisted of 
two parts:  one, as to the state of Lee's mind, which certainly had a ten- 
dency to establish that  the reason for his delay in  caommencing the prose- 
cution was inconsistent with any consciousness of the weakness of the 
State's case on his pa r t ;  and the other, as to the extrajudicial utterances 
made by Canady to Lee, which certainly had a relevancy to show the in- 
ducing cause of Lee's state of mind. The testimony was not concerned in  
any degree with the truth or falsity of any matter asserted by Canady in  
his unsworn statements. Hence, its probative force depended solely on the 
competency and credibility of Lee, the witness by whom i t  was produced. 

The court rightly admitted the evidence in question for the specific 
purpose for which i t  was offered under the evidenti(a1 rule that  "whenever 
an utterance is offered to evidence the state of mind which ensued in  
another person in consequence of the utterance, i t  is obvious that no 
assertive or testimonial use is sought to be made ol' it, and the utterance 
is therefore admissible, so f a r  as the Hearsay rule is concerned." Wig- 
more on Evidence (3rd Ed.) ,  section 1789. 

Instances of a similar use of a third person's extrajudicial statements 
to show another's state of mind are to be found in well considered deci- 
sions of this Court. S .  v. Mull, 196 N.C. 351, 145 S.E. 677; S .  v. Hair- 
ston, 182 K.C. 851, 109 S.E. 45. Scle, also, i n  this connection: 8. v. 
Dilliard, 223 N.C. 446, 27 S.E. 2d 85. 

The defendants assign as error the extract frcm the charge quoted 
below. After instructing the jury in  complete accordance with time- 
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honored precedents as to specific factors i t  might consider in determining 
the credibility of the witnesses and the weight to be attached to their testi- 
mony, the court concluded the par t  of the charge devoted to this phase 
of the case with these words: "You may take into consideration any 
other factors that  suggest themselves to your good judgment and common 
sense to enable you to pass upon the credibility or worthiness of belief 
of each witness and to determine the weight, if any, you will give to the 
testimony of each witness." When this excerpt from the charge is re- 
stored to its context and read with the other instructions of the court on 
this aspect of the case, i t  is plain that  the court merely told the jury in 
the language claimed to be erroneous that  i t  might determine the credi- 
bility of the witnesses and the value of their testimony from the factors 
specially enumerated by the court and any other circumstances in evi- 
dence tending to shed light on these matters. Assuredly, this instruction 
is subject to no just criticism. Brown v. Jerrild, 29 Ariz. 121, 239 P. 
795; 23 C.J.S., Criminal Law, section 1257. 

The remaining exceptions of the defendants other than those purely 
formal are addressed to portions of the charge in which the court stated 
contentions of the State. Since the defendants did not call these matters 
to the attention of the court a t  the trial and afford the court an  oppor- 
tunity to  correct any inadvertencies in them a t  that  time, any errors in 
the court's statement of these contentions are waived. 5'. v. Hooks, 228 
N.C. 689, 47 S.E.  2d 234; S. v. Gentry, 228 N.C. 643, 46 S.E. 2d 863; 
S. v. Dawson, 228 S . C .  85, 44 S.E. 2d 527. 

The defendants have had their day in  court. Their rights have been 
fully safeguarded by the diligent efforts of able counsel. They have been 
accorded a fair  trial according to relevant legal rules before an  impartial 
and learned trial judge. The  jury has found them guilty upon competent 
evidence under a clear and correct charge. The trial in the court below 
must be sustained for there is in lam 

N o  error. 

T. F. DALRTMPLE v. E. ISADORE SINKOE, T R A L ~ R G  AS CHARLOTTE 
SALVAGE COMPANY. 

(Filed 25 Mag, 1949.) 
1. Sales 3 30- 

Where the seller represents that the article sold is suitable for a par- 
ticular use when in fact it is eminently dangerous when so used, the seller 
is liable for injury resulting from such use to the same extent as if he had 
sold the article lmoming it to be dangerously defective. 
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Plaintiff's evidence tended to show that defendant sold him a gas heater 
upon representations that such heater was consti-ucted and equipped to 
burn liquid gas, wherein in fact it  was designed only for the burning of 
natural or manufactured gas and was eminently dangerous when used to 
burn liquid gas, and that plaintiff was injured in an explosion when he 
struck a match in the room in which the heater was installed. There was 
evidence that plaintiff's other gas burners, which were designed to burn 
liquid gas, were functioning properly on the day in question. Held:  The 
evidence was sufficient to be submitted to the jury on the issue of negli- 
gence, and it was error to grant defendant's motion to nonsuit. 

The seller represented that the heater sold was equipped and designed 
for use with a particular fuel when in fact it  was eminently dangerous 
when used in connection with such fuel. A metal label on the heater 
giving model, serial number, etc., contained a warning in small letters that 
the heater was not to be used with the type of fuel employed by the buyer. 
H e l d :  The contributory negligence of the buyer in using the heater in 
connection with his t ~ p e  of fuel is a question f o ~  the jury, and nonsuit 
was improper. 

4. Negligence § l9c- 

Plaintiff will not be held guilty of contributory negligence as a matter 
of law unless plaintiff's own evidence so clearly establishes this defense 
that no other reasonable inference may be drawn therefrom. 

APPEAL by plaintiff from Coggin, S p e c i a l  Judge, at  November Term, 
1948, of MECKLENBURQ. 

This is an  action instituted by the plaintiff against the defendant to 
recover damages for injuries, alleged to have been sustained from an  
explosion of gas from a water heater which the plaintiff purchased from 
the defendant. 

The plaintiff operated a filling station and cafe in Rockingham, N. C. 
H e  was burning liquid gas, purchased from Thornas Liquid Gas Com- 
pany, High Point, N. C., i n  a stove, a steam table and coffee urn  in his 
cafe. This gas was purchased in a drum and poured into a tank in the 
ground, A compressor motor was used to pump air  into the tank, and as 
the liquid gas mixed with the air  i t  vaporized and generated a gas which 
flowed into the burners. 

On 9 February, 1946, the plaintiff testified, he went to the Charlotte 
Salvage Company, in Charlotte, N .  C., the place of business of the de- 
fendant E. Isadore Sinkoe, for the purpose of purchasing a water heater. 
H e  asked Mr. Sinkoe if he had gas water heaters for use with liquid gas. 
Mr. Sinkoe informed him he did and showed the plaintiff some water 
heaters which were still in their crates. H e  then told Mr. Sinkoe he 
wanted one that  used Thomas' liquid gas, from High Point, N. C.; and 



N. C.] S P R I N G  TERM, 1949. 455 

that Mr. Sinkoe replied '(That is what you want, we furnish them heat- 
ers." The plaintiff purchased one of the heaters. 

According to the evidence, the heater was received by the plaintiff on 
the 1st or 2nd of March, 1946, and installed by him in the shower room 
of his service station. The heater was used from the 1st or 2nd of March 
until 6 March. About 8 :15 p.m., on 6 March, 1946, the plaintiff sat 
down in the shower room to smoke a cigarette; when he struck a match to 
light the cigarette, there was a terrific explosion. He  was seriously and 
permanently injured. The gas appliances in the cafe were working 
properly on the day of the explosion. 

After the plaintiff returned from the hospital, his attention was called 
to a label on the water heater which he had purchased from the defendant. 
The label was located near the bottom of the heater, giving model, serial 
number, etc., and it was stated thereon that it was "equipped for use with 
MFRD gas," and also contained in very small lettering the following state- 
ment : "Warning: This heater is not to be used with bottled gas, butane or 
other liquified petroleum gases." The plaintiff testified he had not noticed 
this label, but had taken Mr. Sinkoe's word that i t  was the right heater. 
He  further testified as follows: "When I went into the shower room on 
the night of the explosion I did not notice whether the pilot light was 
burning. The room could be ventilated by raising the window. You can 
smell the gas when you pour it in the ground tank, but you could not 
smell it in the building. If we had found that the pilot light had gone 
out we would raise the window. I used the heater which I bought from 
Mr. Sinkoe for about six days, and during that time I had to light it up 
once or twice. When the pilot light would cut off the gas would cut off ;  
if there is no gas coming up the line the pilot light goes out. The pilot 
light works on a little valve or lever which you have to turn on in order 
to let gas in to light the pilot light after it has gone out. When the pilot 
light would go out I would have to turn the valve or lever to let gas come 
in before I could light the pilot light. I had never had any experience 
with one of these heaters before." 

Mr. Edgar B. Terry was tendered by plaintiff as an expert, and the 
court found him to be such in the installation and repair of gas heaters 
and as a dealer in liquid gas. Mr. Terry testified: "I examined this 
water heater immediately after the explosion. I t  had a burner on it for 
manufactured gas and a thermostat for manufactured gas. The differ- 
ence between the burner designed to burn natural or manufactured gas 
and one designed to burn liquid or propane gas is that the one that is 
manufactured to burn manufactured gas has a metal disk in the thermo- 
stat that controls the flow of gas. On the other hand, the disk in a burner 
designed to burn liquid gas is made of a hard bakelite, similar to rubber. 
. . . The one for liquid gas with a composition disk, or diaphragm, 
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would work on the same principle as the manufrtctured gas, but the 
reason that you use a disk with the composition on it, on the propane gas, 
as we say, is due to the fact it has no impurities in it to get in there and 
seal that, such as the manufactured gas has. Any gas gotten from oil 
has impurities taken out. . . . You cannot use liquid gas with the ther- 
mostat with the metal disk for the reason that when you do so it does 
away with the safety feature on the tank, due to the fact that the thermo- 
stat can't properly close itself and let(s) gas continue to come in when 
it should not. I f  liquid gas were used with the metal disk it would permit 
the gas to escape from the thermostat into the burner itself or into the 
pilot light which is governed by the thermostat. I f  a proper type of 
tank is used gas would not continue to come out when the pilot light goes 
out. I f  you put the liquid gas in a tank designed .with the steel seal in 
the thermostat there is a possibility that the gas would escape or could 
seep by; that is the reason that liquid petroleum gas tanks use a little 
rubber seal to seal it. . . . I don't know whether there was anything 
wrong with the regulator when I saw it before the explosion or not. I t  
had a regulator on it, you have a spring tension in that regulator that 
would adjust itself. You have a spring tension in that diaphragm that 
would adjust itself to a certain extent. I f  the regulator put too much 
pressure on it, you would not have anything burning then and the gas 
would escape. I saw the compressor that was on there when they were 
using Thomas' gas. He  had to have a compressor. . . . I f  the regulator 
put on too much pressure it would blow gas right through the machine 
but you wouldn't have anything burning then. 'Then the gas would 
escape, but if Mr. Dalrymple had had the proper tank his gas would not 
have escaped since it would have been sealed off. . . . Before I consid- 
ered myself qualified to connect one of these heaterii, or service it, I was 
bound by certain instructions and rules and studied and passed an exami- 
nation. I wouldn't have put one in unless I had had the benefit of those 
instructions, rules and experience. . . . To put t'he vent on any gas 
heater is the standard thing to do whenever the heater is pocketed up, 
but where there is ventilation it is not necessary. . . . This heater had 
no flue or vent. The purpose of a vent is to take the gas off or to take 
the heat out of the building." (This witness in his testimony often 
referred to the gas heater as a tank, but it clearly appears from his testi- 
mony as a whole, that when he referred to the "tank" he was referring 
to the heater in question.) 

At the close of plaintiff's evidence the defendant moved for judgment 
as of nonsuit. The motion was granted and the plaintiff appeals and 
assigns error. 
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~IIcDougle, Ervin & Horack for plaintiff. 
Henry L. Strickland and J .  Laurence Jones for defendant. 

DEKNT, J. I t  appears the plaintiff has elected to bottom his action 
on the negligence of the defendant in falsely representing that  the heater 
sold to the plaintiff, mas a suitable and proper one for use with liquid gas. 

"If a seller, not knowing or caring whether his representations are 
true or false, goes co far  as to represent that  the article sold is safe for a 
certain use, while it is imminently dangerous when put to that  use, he is 
liable for negligence." 46 Amer. Jur. ,  p. 943. Cunninghnm T .  House 
Furnishing Co., 74 N.K. 435, 69 Atl. 120;  Annotations 42 A.L.R. 1255; 
Ahrens v. Xoore, 206 Ark. 1035, 178 S.TQ. 2d 256; Spry v. Kiser, 179 
X.C. 417, 102 S.E. 708. Wulkrr, b., in :peaking for this Court in the 
last cited case, said:  "Plaintiff alleges that  the defendants represented 
the contents of the bottle to be genuine sweet oil of standard purity, and 
also expressly warranted i t  to be of that  kind and quality, and he offered 
evidence to prove the truth of the allegations. H e  sues both on tort for  
negligence and on contract because of warranty. I t  is not required of us 
to lay down the rule of damages upon either cause of action, as if he 
shows the actionable wrong, or the contract and its breach, . . . this 
prevents a nonsuit." 

A vendor who sells a stove that  is equipped to burn one type fuel and 
represents that i t  is suitable for w e  with a different kind of fuel, when 
in  fact it  is imminently dangerous when so used, is liable to the same 
extent as if he had sold a stove knowing it to be dangerously defective. 

The eridence tends to show the defendant represented that  the stove 
purchased by the plaintiff was suitable for use with the particular type 
of liquid gas which the plaintiff was using in his place of business ; when 
in fact, it  was not suitable for use with that  particular kind of gas. 
Moreorer, it  appears from the evidence that  all the other gas appliances 
used by the plaintiff in his cafe were working properly on the day of the 
explosion. And there is no evidence tending to show that  any of the gas 
equipment used by the plaintiff was not properly equipped for use with 
Thomas' liquid gas, except the burners and thermostat in the heater 
purchased from the defendant. However, there is  evidence tending to 
show that  the thermostat on this heater was not so constsucted as to 
prevent the seepage of gas into the main burner when it was not burning, 
o r  to cut off the gas completely from the pilot burner when the pilot light 
went out. 

The appellee insists there is no causal connection between the con- 
struction of the thermostat and the free gas in  the shower room. But  he 
insists there is a causal connection between the possible stopping of the 
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compressor and the failure to light the pilot light after the flow of gas 
was started under compression. 

I t  is disclosed on this record that a compressor is a part of the necessary 
equipment when using Thomas' liquid gas. Conceding that the com- 
pressor might have stopped or permitted the pressure to become so low 
that the pilot light went out, one of the very purposes of the thermostat 
was to cut off the flow of gas into the pilot burner if the pilot light 
went out. 

The appellee further insists that regardless of any negligence on the 
part of the defendant, he is not liable because of the negligent conduct of 
the plaintiff, which contributed to his injury. I t  is contended the heater 
had'no latent defects and the use the heater could be ~ u t  to was easily 
discoverable upon an ordinary examination by reading the label and 
instructions imprinted thereon, which contained a positive warning to the 
effect the heater was not to be used with liquid gas. 

I n  46 Amer. Jur., p. 931, it is said : "In spite of his negligence, a seller 
is, of course, not liable therefor to a buyer who, by his own negligent 
conduct, has contributed to the injury. And while the use of the pur- 
chased article in a particular manner which would otherwise appear to be 
negligent may be proper where the buyer relies, and has a right to rely, 
upon the seller's assurance that it is safe to use the article in such a 
i a n n e r ,  a buyer who uses the article after he discovers the danger will 
be held to have assumed all the risk of damage to himself, notwithstand- 
ing the seller's assurance of safety. As in other cases in which the ques- 
tion of contributory negligence is involved, it is generally for the jury to 
determine whether, under the circumstances, the bu,yer was contributorily 
negligent in relying upon the seller's assurance.'' See also Smi th  v. 
Clarke Hardware Co., 100 Ga. 163, 28 S.E. 73; Ilulman Furniture Co. 
.u. Schmuck,  175 Ark. 442, 299 S.W. 765, 55 A.L.R. 1039; Moody I?.  

Martin Motor Co., 76 Ga. App. 456, 46 S.E. 2d 197. 
Contributory negligence is an affirmative defense which must he 

pleaded and proven. Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307. 
And a nonsuit will not be granted on this ground unless the plaintiff's 
evidence establishes such plea as a matter of law. Therefore, a plaintiff 
will not be held guilty of contributory negligence as a matter of law, 
unless his evidence so clearly establishes such negligence that no other 
reasonable inference may be drawn therefrom. L'awson v. Transporfn- 
tion Co., ante, 36, 51 S.E. 2d 921; Hobbs v. Drezoer, 226 N.C. 146, 37 
S.E. 2d 131; Cummins v. Fruit CO., 225 N.C. 625, 36 S.E. 2d 11;  
McCrowell v. R. R., 221 N.C. 366, 20 S.E. 2d 352; Godwin v. R. R., 220 
N.C. 281,17 S.E. 2d 137. 

Consequently, we think when the plaintiff's evidence is taken in the 
light most favorable to him and he is given the benefit of every reason- 
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able inference to  be drawn therefrom, i t  is sufficient to  c a r r y  t h e  case to 
the  jury. B u n d y  v. Powell,  supra;  Beaman v. Buncan ,  228 N.C. 600, 
46  S.E. 2d 707; S i c h o l s  v. Goldston, 228 X.C. 514, 46 S.E. 2d 320;  
Lumber Co. v. Power Co., 206 N.C. 515, 173 S.E., 427. 

T h e  motion f o r  judgment as  of nonsuit should have been overruled. 
Reversed. 

STATE O F  NORTH' CAROLINA, Ex  REL. COMMISSIONER O F  REVENUE, 
v. SYLVIA SPEIZBIAN. 

(Filed 25 May, 1949.) 
1. Taxation !j 29- 

A gain resulting from the involuntary conversion of a capital asset by 
fire is taxable under the State law as  income, notwithstanding that  the 
proceeds of the fire insurance, plus additional cash, a re  necessary for and 
are  used in the restoration of the building. G.S. 106-141, G.S. 105-142 prior 
to the amendments of 1949. 

2. Taxation 8 23 % - 
G.S. 10.5-142 ( 1 )  stipulating that the Commissioner of Revenue shall 

follow the Federal practice as  nearly as  practicable in instances where the 
method of accounting of the taxpayer does not clearly reflect the income 
of the taxpayer, does not require the Commissioner of Revenue to apply 
the provisions of sec. 112 ( f ) ,  26 U.S.C.A. 95, in computing the income of 
a taxpayer from involuntary conversion of a capital assat. 

The administrative interpretation of a tax statute, acquiesced in over 
a long period of time, should be given consideration in the construction of 
the statute. 

4. Taxation !j 29- 
The act amending sec. 1, Art. 4, schedule D, subchap. 1 of Chap. 105 

(G.S. 103-144.1), adopting the Federal rule for determining income tax 
upon the involuntary conversion of a capital asset, does not authorize the 
Commissioner of Revenue to refund income tax legally assessed and col- 
lected upon such capital gain prior to the enactment of the 1949 statute, 
even though the tax was paid under protest. 

APPEAL by  plaintiff f rom Clement ,  J., a t  February  Term, 1949, of 
MECKLENBURQ. 

T h i s  is a proceeding to determine the validity of a n  assessment f o r  
additional income taxes against Sylvia Speizman f o r  t h e  year  1946, 
growing out of a gain resulting f rom the  involuntary conversion of a 
cap i ta l  asset. 
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The facts pertinent to this appeal are as fo1lo.w~: 
1. Sylvia Speizman, hereinafter called the taxpayer, was the owner of 

a building in the City of Charlotte, that  was partially destroyed by fire 
on 6 March, 1946. The appraised value of the building before the fire, 
according to the insurance adjusters, was $78,000. The adjusters esti- 
mated the damage caused by the fire a t  $55,000, and the fire insurance 
companies which had issued policies of insurance upon the building paid 
to the taxpayer during the month of April, 1946, the aggregate sum of 
$55,000, in  settlement of the fire damages sustained by the taxpayer. 
The said sum of $55,000 was set aside by the taxpayer for the purpose 
of paying the cost of reconstructing and restoring the building, and this 
sum, together with an additional sum of $5,464.10, was paid to architects 
and the building contractor for their services and work in connection with 
the repair of the damaged building. The work of repairing the damaged 
building was completed in December, 1946. 

2. The building in  question was acquired by the taxpayer in 1943, at  
the price of $22,500 (exclusive of the cost of the land).  At the time of 
the fire, depreciation in the amount of $2,700 had been taken for income 
tax purposes, leaving an  unrecovered cost of the building of $19,800. 
When the taxpayer filed her income tax return for the year 1946, she did 
not include as taxable income the difference betwcen the amount received 
from the insurance companies on account of the fire loss and the unre- 
covered cost of the building, such difference being $35,200. 

3. Under date of 4 May, 1948, the Commissioner of Revenue, pursuant 
to G.S. 105-160, gave to the taxpayer a notice of proposed additional tax 
assessment on the capital gain of $35,200. Within the time fixed by 
statute, the taxpayer duly protested the proposed assessment and asked 
for and received a hearing by the Commissioner. The protest of the 
taxpayer was rejected and the additional tax, togl?ther with interest, was 
paid under protest on 3 August, 1948, which tax and interest amounted 
to $2,636.13. 

4. Thereafter, the taxpayer requested a revhion of the assessment 
against her, pursuant to the provisions of G.S. 105-162. After a further 
hearing and consideration of the matter, the Commissioner of Revenue 
found the facts as herein stated and concluded as a matter of law that  
the additional tax and interest in the amount of $2,636.13, had been 
legally and properly assessed against the taxpayer for the year 1946, and 
denied the request for a revision of the assessment. 

5. The taxpayer filed exceptions to the Commissioner's conclusion of 
law and to his decision denying the request for EL revision of the assess- 
ment. The exceptions were overruled by the Conimissioner and the tax- 
payer duly appealed to the Superior Court of Mecklenburg County, 
pursuant to the provisions of G.S. 105-163. Whereupon the Commis- 
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sioner of Revenue certified to the Superior Court of the aforesaid county, 
his findings of fact and conclusion of law, the taxpayer's exceptions 
thereto, the order overruling the exceptions and the notice of appeal. 

This appeal was heard in the Superior Court upon the record as certi- 
fied. The decision of the Commissioner of Revenue was reversed by his 
Honor and judgment was entered in favor of the taxpayer in the sum of 
$2,636.13, together with interest as provided by law. The Commissioner 
of Revenue excepted to the judgment and appealed to  the Supreme Court. 

Attorney-General McMullnn and Assistant Attorneys-General Abbott 
and Tucker for the State. 

Elton B. Taylor for defendant. 

DENNY, J. This appeal turns on whether or not a gain resulting from 
the inroluntary conversion of a capital asset in 1946, was taxable income 
under the income tax law of North Carolina. We think such gain was 
taxable, and that  the additional assessment against the taxpayer was 
legally and properly made. 

Net  income means the gross income of a taxpayer, less deductions 
expressly authorized by Article 4, Schedule D, Chapter 105 of our Gen- 
eral Statutes. 

G.S. 105-141, Subsec. 1, defines "gross income," and the essential part  
thereof reads as follows: "The words 'gross income' mean the income of 
a taxpayer derived from salaries, wages, or compensation for personal 
service, of whatever kind and in whatever form paid, or from professions, 
vocations, trades, business, commerce or sales, or dealings in property, 
whether real or personal, located in  this or any other State or any other 
place, growing out of the ownership or use of or interest in such property, 
also from interest, rent, dividends, securities, or the transactions of any 
business carried on for gain or profit, or gains or profits, and income 
derired from any source whatever and in whatever form paid." 

Subsection 2 of G.S. 105-141, sets forth a list of items which are exempt 
from taxation under our income tax law, but the list does not include 
gains from involuntary conversion of capital assets. 

The appellee contends the provisions contained in G.S. 105-142, subsec. 
1, require the Commissioner of Revenue to follow the Federal law in 
respect to gains resulting from an involuntary conversion of a capital 
asset. This subsection is as follows : ('The net income of a taxpayer $hall 
be computed in accordance with the method of accounting regularly 
employed in keeping the books of such taxpayer, but such method of 
accounting must be consistent with respect to both income and deduc- 
tions, hut if in any case such method does not clearly reflect the income, 
the computation shall be made in accordance with such method as in the 
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opinion of the commissioner does clearly reflect the income, but shall 
follow as nearly as practicable the federal practi.ce, unless contrary to 
the context and intent of this article." 

The Federal statute governing involuntary conversion is Section 
112 ( f ) ,  Internal Revenue Code, 26 U.S.C.A. 95, and reads as follows: 
"If property (as a result of its destruction in whole or in part, theft or 
seizure, or an exercise of the power of requisition or condemnation, or 
the threat or imminence thereof) is compulsorilg or involuntarily con- 
verted into property similar or related in service or use to the property 
so converted, or into money which is forthwith in good faith, under regu- 
lations prescribed by the Commissioner with the approval of the Secre- 
tary, expended in the acquisition of other property similar or related in 
service or use to the property so converted, or in the acquisition of control 
of a corporation owning such other property, or in the establishment of 
a replacement fund, no gain shall be recognized, l ~ u t  loss shall be recog- 
nized. If any part of the money is not so expended, the gain, if any, 
shall be recognized to the extent of the money which is not so expended 
(regardless of whether such money is received in one or more taxable 
years and regardless of whether or not the money which is not so expended 
constitutes gain) ." 

I t  is clear that a gain resulting from the involuntary conversion of a 
capital asset is not exempted from taxation under the Federal income 
tax law unless the gain is "expended in the acquisition of other property 
similar or related in service or use to the property so converted, or in the 
acquisition of control of a corporation owning such other property," 
under regulations prescribed by the Commissione~*, with the approval of 
the Secretary. Therefore, it seems clear the gain is taxable under our 
income tax law. unless G.S. 105-142 relative to the computation of net 
income, has the effect of incorporating in the income tax article of our 
Revenue Act, substantive features of the Federal income tax law. We 
do not think this provision has that effect. For example, the Federal 
statute provides for "long term" and "short term" capital gains on a 
different basis ; while our Revenue Act recognizes no distinction between 
"long term" and "short term" capital gains. I n  :fact our law recognizes 
no distinction between "capital gains" and any other type of taxable 
income. Therefore, i t  would seem to be just as reasonable to contend 
that the Federal law relative to capital gains should be taken into con- 
sideration in computing net income, within the meaning of G.S. 105-142, 
as it is to contend the Federal statute relative to involuntary conversion 
of a capital asset should be given effect in making such computation. 

The appellee concedes that the capital gain of $35,200 would have been 
taxable such, had the taxpayer not elected to expend it in the conetruc- 
tion of a building similar or related in service or use to the building 
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destroyed by fire. This would be so under the Federal as well as the 
State law. While this is a case of first impression with us, the Commis- 
sioner of Revenue has consistently ruled that  gain realized from involun- 
tary conversions of capital assets are taxable, regardless of how such funds 
may be expended. See P-H, State and Local Service, North Carolina, 
Paragraph 13,179. The administrative interpretation of a statute, 
acquiesced in  over a long period of time, should be given consideration 
in the construction of the statute by the Courts. Knitting Mills v. Gill, 
Comr. of Revenue, 228 N.C. 764, 47 S.E. 2d 240. 

We think the conclusion we have reached is  the correct one, and is  
supported by the recent action of our General Assembly. While this 
proceeding mas pending in this Court, the General Assembly enacted 
House Bill KO. 1099, amending Section 1, Art. 4, Schedule I), subchapter 
1 of Chapter 105 of the General Statutes, to be designated Section 
105-144.1, so as to provide under certain conditions for the exemption 
of gains resulting from the involuntary conversion of capital assets. 
This Act adopts in every essential particular the provisions of Section 
112 ( f ) ,  of the Internal  Revenue Code, 26 U.S.C.X. 95, and further pro- 
vides that  the Commissioner may in his discretion prescribe the rules and 
regulations under which such capital gains may be expended or he may 
"apply the Federal rules, rulings and Federal Court decisions pertinent 
to the administration and construction of Sec. 112 ( f )  of the Federal 
Internal Revenue Code, but the Commissioner shall not be bound by 
such rules and regulations, rulings and decisions." 

The Act also provides that  i t  shall affect pending litigation and shall 
be in effect from and after its ratification, which was 22 April, 1949. 

On 5 May, 1949, the Commissioner of Revenue of North Carolina 
promulgated a regulation for the p11rpo.e of adminiqtering House Bill 
No. 1099, in which he adopted the F ~ d e r a l  rules and regulations, rulings 
and Federal Court decisions pertinent to the administration and con- 
struction of Section 112 ( f )  of the Internal  Revenue Code, and filed a 
copy of the regulations in the office of the Secretary of State, as required 
by Chapter 754 of the Session Laws of 1943, G.S. 143-195. 

I n  considering the provisions of House Bill No. 1099, we think it can 
affect only such claims for exemption from income tax as may arise from 
gain resulting from the involuntary conversion of capital assets whew 
such gains are expended in good faith, pursuant to a r~gu la t ion  duly 
promulgated by the Commissioner of Revenue. The mere statement in 
the Act that  i t  is to affect pending litigation, will not be construed a< 
sufficient authority to authorize the Commissioner of Revenue to refund 
to a taxpayer a tax legally assessed and collected prior to the enactment 
of the Act;  and the fact that  the tax was paid under protest does not 
affect the legality of the assessment. 
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T h e  court  below committed e r ror  in reversicg the  decision of the 
Commissioner of Revenue, a n d  the  judgment  is  

Reversed. 

STATE O F  NORTH CAROLINA, ON RELATIONSHIP OF THE EMPLOYMENT 
SECURITY COMMISSION OF NORTH CAROLINA, V. CHAMPION DIS- 
TRIBUTING COMPANY, INC., 118 MARKET STREE:T, WILMINGTON, N. C., 
EMPLOYER NO. 55-65-022. 

(Filed 25 May, 1949.) 

1. Master and  Servant § 58- 
The provisions of the Employment Security Act classifying and desig- 

nating those persons who a re  subject to the provisions of the Act, rather 
than the common law definition of the relationship of master and servant, 
a re  controlling when not capricious or unreasonable. 

2. Master and Servant 6- 
The findings of fact of the Employment Secur~ty Commission are  con- 

clusive upon review when there is any competen~; evidence or reasonable 
inference from such evidence to support them. G.S. 96-4 ( m ) .  

3. Master and Servant 61- 
The burden is upon the employer to show to the satisfaction of the 

Employment Security Commission that  persons performing services come 
within the exceptions enumerated in subsections A, B and C, G.S. 96-8 
( 9 )  ( 6 ) .  

4. Master and  Servant 5 C E v i d e n c e  held to  supptort Anding t h a t  defend- 
ant's salesmen were "employees" within definition of Employment 
Security Act. 

The evidence tended to show that  the services performed by defendant's 
salesmen were in the usual course of defendant's business, that goods were 
loaded on the salesmen's cars on defendant's premises, and the unsold 
goods returned there, that  the salesmen were bonded, were allotted terri- 
tory by defendant, were not permitted to sell an,v competitor's merchan- 
dise, paid no license or sales tax, were reported as  employees in Federal 
returns, and tases deducted from the pay roll, and were required to turn in 
all money for goods sold and were paid weekly on a comn~ission basis. 
Held: The evidence supports the finding of the Employment Security Com- 
mission that the salesmen were "employees" within the meaning of G.S. 
96-8. 

DEFER'DANT'S appeal  f r o m  Nimocks, J., d p r i l  Term, 1948, of NEW 
HANOVER Superior  Court.  No error .  

T h i s  proceeding is  prosecuted by  the S t a t e  ex rel. the  Employment  
Securi ty  Commission, against  the defendant as employer, t o  enforce con- 
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tribution under the State Employment Security Act, G.S., Chapter 96, 
(see Public Laws, 1947, Chapter 598, changing name), with respect to 
the alleged employment of eight or more persons, under conditions named 
in the statute, during the year 1946. 

During that  period the respondent was, and now is, a corporation 
having its principal place of business in Wilmington, North Carolina, 
engaged in the wholesale, and to some extent, in the retail business of 
selling automobile supplies, radios, sporting goods, and general merchan- 
dise. The proceeding was instigated by the report of a Field Representa- 
t i re  of the Commission suggesting that  it appeared that  the Distributing 
Company, as an  employing unit, had eight or more persons employed 
in its service during the year 1946, rendering i t  liable under the law for 
contribution' or tax, with respect to said employment. 

On notice to the respondent Distributing Company a hearing mas had, 
a t  which respondent appeared with counsel, to determine the liability or 
non-liability of the Company for the t ax ;  and evidence was taken. 

The inquiry, in fact and by stipulation in the record, narrows down to 
the question whether certain distributing or route salesmen, selling and 
distributing goods and merchandise of the respondent, were employees as 
defined in the statute, and contemplated by it, or independent factors or 
consignees, handling the respondent's wares on a purely commission basis, 
inconsistent with the concept and legal definition of employment, as an 
independent business. 

Fo r  convenience, relevant provisions of the statute, intended to arrive 
a t  an answer to the question here presented, are quoted below. The pro- 
visions are definitional, intended to present in more positive form, by way 
of analysis,-inclusion and exception,-the criteria which, in the statu- 
tory sense, must be considered in determining liability as an  employing 
unit, or non-liability because of an independent status. 

The quoted provisions of the statute are here given for comparison 
with the summary of the evidence immediately following, and with the 
findings of fac t :  

"96-8 ( m )  From and after March 10, 1941, 'wages' means all 
remuneration for services from whatever source . . ." 

"96-8 (n)  From and after March 10, 1941, 'wages' shall include 
commissions and bonuses and the cash value of all remuneration in 
any medium other than cash . . ." 

These principles are comprehended succinctly in the following: 

"Section 96-8 (g )  (6)  (A)  (B) (C)  : 
"(6) Services performed by an  individual for remuneration shall 

be deemed to be employment subject to this chapter unless and until 
i t  is shown to the satisfaction of the Commission tha t :  
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"(A) Such individual has been and will continue to be free from 
control or direction over the performance of such services, both 
under his contract of service and in fac t ;  and 

"(B) Such service is either outside the us.la1 course of the busi- 
ness for which such service is performed, or that  such service is per- 
formed outside of all the places of business of the enterprise for 
which such service is performed; and 

"(C) Such individual is customarily engaged in an independently 
established trade, occupation, profession, or business." 

The evidence taken on the hearing may be siimmarized as tending 
to show: 

1. The persons handling the respondent's products were assigned terri- 
tory by the defendant. 

2. They did not sell any competitor's goods, but were required to sell 
no goods except those received from the respondent. Sometimes, as a 
matter of accommodation, and a t  request, they brought in some small 
needed article, but for no profit, when making a trip, but never anything 
in competition with goods sold by respondent. 

3. Field sellers and distributors were bonded. 
4. The field men were remunerated for their service a t  a commission 

rate, determined by the respondent on a wholesole price, fixed by him. 
No part  of the sales price, or commission, was reta med by these salesmen, 
that  is, all the money received was turned over to the respondent, and 
payment was made direct to them by it weekly. 

5. The respondent deducted from the sums paid to each of the field 
representatives the withholding tax as required bsy the Federal Govern- 
ment and filed report as required; reporting the old-age benefit and social 
security tax for each of the salesmen. 

6. The field representatives, or salesmen, came in to respondent's place 
to get the merchandise and return that unsold after each trip. 

7. The merchandise remained that  of the respondent until eold. That  
taken out, and that  sold, listed;--two lists made, one given to the cus- 
tomcr and one brought back in to the respondent. "When we check the 
merchandise in against that  and what they hare  left, together with the 
receipt that  they have sold should equal the amount of merchandise that  
they take out." (Isadore Swartz.) 

8. The testimony of Ann Williams was to the effect that  these parties 
( the salesmen) werc carried on the "payroll" to keep out of trouble, on 
account of unfamiliarity with the laws of various tax collecting offices. 
However, they made the deductions and tax from the amounts 
earned by the route salesmen, issuing the forms to the individuals re- 
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quired by the Federal practice, (W-2), of the withholding tax. The 
payments were not made to the men as they made trips, but weekly. 

9. When necessary, the respondent sent a "trouble shooter" to straighten 
out difficulties occurring in the field. 

As there is no challenge to the correctness of the procedure a more 
formal history of the case may be omitted. The evidence above sum- 
marized is that upon which the Commission acted in making its findings 
of fact, conclusions of law, and final orders. 

Following its regular course the matter came to the final hearing before 
the Commission on Ju ly  18, 1947, and on August 20 following, the 
Commission made its findings of fact, concluded that respondent was 
liable for the contribution, or tax, as an  employer of eight persons or 
more, subject to the Act, during the year 1946, and until the relationship 
should be terminated as provided by statute; and ordered that the re- 
spondent, as employer, report and pay contributions on all wages and 
remunerations received by individuals performing service for i t  during 
the period in question. 

The findings of fact, omitting those merely formal, were as follows: 

''3. These salesmen sell goods of the employing unit to dealers, 
garages, and service stations and other establishments located within 
a radius of 75 or 100 miles of Wilmington, North Carolina, this 
merchandise being sold by the individuals under the following ar- 
rangement between the salesmen and Champion Distributing Com- 
pany, Inc. : 

"a. The salesmen load merchandise on trucks a t  the employer's 
premises a t  which time an inventory is made of the goods loaded 
on the trucks. 

"b. The salesmen cannot give credit to customers and must sell 
the merchandise for cash. 

"c. The salesmen usually report back to the employer the next 
morning after loading the truck or car or two or three days after 
taking the merchandise out, a t  which time a check is made as to the 
goods sold and the salesmen pay the employer for all merchandise 
which is not returned. 

"d. The salesmen are not permitted to sell any competitive line 
of merchandise of the employer. 

"e. The merchandise remains the property of the employer until 
sold by the salesmen. 

"f. The salesmen are paid a commission on merchandise sold, this 
commission varying according to the particular type of article sold. 

"g. The employer fixes the commission earned by the salesmen, 
and the wholesale price a t  which the articles are sold by the salesmen. 
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"h. The salesmen are issued checks weekly by the employer for 
the services performed, based on a commission on sales as above 
stated. 

"i. The salesmen own their cars and pay their own expenses. 
"j. The employer deducts withholding tax and old age and sur- 

vivors' insurance taxes on the net earnings of t1.e salesmen. 
"k. The salesmen are assigned a certain designated territory or 

route by the employer where the goods are sold. 
L C  1. The salesmen work hours of their own choosing and are not 

required to work any definite hours by the employer. 
"m. Salesmen are bonded by the employer. 
"n. The salesmen do not pay any wholesaler's tax on goods sold 

by them, and do not pay any license or privilege tax to the city, 
county, or state. 

C (  o. When a route or territory becomes vacant, the employer gives 
the oldest salesman in point of service the preference of the territory 
or route if he desires it. 

"p. The employer has a t  least one individual who is paid upon 
a salary basis, and a t  times commission, who performs the same type 
of service as is performed by the other commission salesmen. This 
individual operates an employer-owned truck, ~ n d  a t  times covers 
territory for which there is no salesman available " 

The defendant filed exceptions to all the material h d i n g s  of fact and 
to the conclusions of law, and to the final order. On the hearing these 
exceptions were overruled, and the defendant appealed, assigning as error 
the objections and exceptions theretofore made. 

On the hearing before Judge Nimocks in the Superior Court, as indi- 
cated above, the judgment was affirmed, and defendant appealed. 

W .  D. Holoman, R. B. Billings, and B. G. Ball for Employment Se- 
curity Commission of North Carolina, appellee. 

.4aron Goldberg, John M. Walker, and Rountree tB Rountree for de- 
fendant, appellant. 

SEAWELL, J. Opposing counsel have stipulated that  if the salesmen 
engaged in  distributing the merchandise of the defendant in assigned 
territory should be classed as employees within the mesning of the statute, 
the Distributing Company, in that event, having as many as eight em- 
ployees in its service, would be liable to the contribution; otherwise not. 
To determine the character or status of the field salesinen in that respect 
-whether employees or independent contractors, or consignees of the 
goods they sell, we can not any longer resort wholly to ordinary terms, 
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often themselves wanting in  precision, and leaving the criteria of em- 
ployment too nicely balanced. The cited sections of the Employment 
Security Act, intended to give a clearer legal concept of the incidence 
of the tax, constitute the dictionary of the law, which must be observed. 

The distinctions and classifications, when not capricious and unreason- 
able, are within the legislative discretion. We do not understand that  
the power of the Legislature to make categories by which the statute 
applies its analytical definitions to employment is questioned. That  
power has been upheld and the formula here applied has been approved 
in Unemployment  Compensation Commission 9. Jefferson Standard f i f e  
Insurance Co., 215 N.C. 479, 2 S.E. 2d 584, and again in Unemployment  
Compensation Coinm. v. Insurance Co., 219 K.C. 576, 14 S.E. 2d 689, 
and it is made plain that  the statute, in its definitions, does not strictly 
adhere to the implication of the master-servant relation-although in the 
instant case that  relationship might consistently be inferred. 

Accepting the statute as i t  stands, the defendant contends that  the 
evidence does not warrant  the findings of fact which bring it under 
the law. 

Here we may be reminded that  on this review we are, by the statute, 
bound by the findings of fact when there is any competent evidence or 
reasonable inference from such evidence to support them, G.S. 96-4 
(m) .  Conclusions of law based upon them may, of course, involve a 
matter of interpretation. 

A comparison of the findings with the evidence before the Commission 
convinces us that  in all material aspects the findings are supported by the 
evidence, in which respect only are they subject to review. Referring 
to the approach to a classification of t h e ~ e  salesmen under the cited pro- 
visions of the law, we hare  no doubt that  under the findings of fact, and 
the supporting evidence, they are properly declared to he employees, 
effecting liability of the defendant, under the provisions of this eection. 
The burden is, by the statute, (consonant with the general rule), put on 
the defendant to show to the sa t i~fac t ion  of the Commission that  those 
performing this service come within the exceptions provided in sub- 
sections A, B, C. 

The Commission held that on the facts the defendant did not bring 
itself within the exceptions because, among other things, the salesmen 
were not free from direction or control of the defendant in the perform- 
ance of the contract for service; that  the service was not outside the usual 
course of business carried on by defendant, and, indeed, not performed 
wholly outside the place of business of the enterprise carried on by it, 
since the goods were loaded on the premises, unsold portions returned 
there, and check u p  and payment of remuneration made there. 
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On the question of control i t  is pointed out that  the salesmen were not 
permitted to sell except for cash; not permitted to sell any competitor's 
line of merchandise ; were assigned certain designated territory in  which 
to work; gave bond to account for merchandise handled by them. I t  is 
also pointed out that  these salesmen have no established business inde- 
pendent from the relationship between them and de:!endant, and paid no 
license or sales taxes, only peddling or selling the wares of defendant in 
the territory assigned by him, under the restrictions mentioned-for a 
remuneration, of course, but i n  furtherance of defendant's enterprise 
rather than their own. They were reported as einployees in Federal 
returns and taxes deducted from the pay roll, and withheld by the defend- 
ant  as required with respect to  employees. 

We think the view taken by the Commission ia inescapable on the 
facts presented; and so holding, the case needs no further elaboration, 
arguendo. 

What  is said in the cited cases does not need repetition. We find no 
error in the record. The judgment of the Superior Court is 

Affirmed. 

STATE, v. JACK FOWLER. 

(Filed 25 May, 1949.) 
1. Criminal Law § 29b- 

As a general rule, testimony of defendant's guilt of a prior crime which 
is separate and distinct from the crime charged, i,s incompetent as sub- 
stantive proof. 

2. Same-- 
As an exception to the general rule, testimony of defendant's guilt of a 

crime separate and distinct from the crime charged is competent when 
the offenses are similar and such other crime is $10 connected with the 
offense charged that it tends to show qrto animo, intent, design, guilty 
knowledge or &enter, or to make out the re8 gesta?, or establish a chain 
of circumstances relevant to the oflense charged. 

3. Criminal Law 8 3 3 -  

While defendant is entitled to have his confession admitted in its en- 
tirety, including any explanatory or exculpatory statements contained 
therein, where defendant a t  the time of confessing to the crime charged 
also confesses to another and distinct offense, and the part pertaining to 
the crime charged can be separated from the part relating to such other 
offense without distorting or twisting the relevant part, only the part 
of the confession material to the inquiry should be received in evidence. 
In this case testimony of the extraneous confession was elicited over objec- 
tion upon direct and independent question by the solicitor after the con- 
fession in chief had been admitted in evidence. 
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4. Criminal Law fj  2 9 h  

Defendant was charged with murder. Held:  Testimony of defendant's 
confession that he was a fugitive from a life sentence for a prior murder, 
entirely separate and unconnected with the offense charged, is incompe- 
tent, and its admission constitutes prejudicial error. 

5. Same- 
There was no evidence that deceased lmew defendant's prior criminal 

record or had it  in mind when she threatened to call the sheriff shortly 
before defendant killed her, but to the contrary the evidence supported the 
inference that deceased threatened to "call the law" because of present 
difficulty with defendant. Held: The inference that defendant killed de- 
ceased to prevent her from disclosing his past, rests upon mere surmise, 
and evidence of defendant's guilt of a prior murder and that a t  the time 
he was a fugitive from a life sentence therefor, is not competent to show 
motive for the offense charged. 

6. Criminal Law fj 51- 
The competency of evidence is for the court, not the jury. 

7. Criminal Law fj 4013- 

Where defendant offers no evidence and does not put his character in 
issue, testimony of a State's witness of defendant's confession of a prior 
offense, separate and distinct f r o ~ n  the offense charged, violates the rule 
which forbids the State initially to attack the character of the accused and 
also the rule that bad character may not be proved by particular acts. 

APPEAL by defendant f rom Bobbi t t ,  ,T., a t  J a n u a r y  Term. 1949, of 
MOORE. 

Criminal  prosecution on indictment charging the defendant with the 
murder  of one Mamie  J. Wilkerson. 

The  record discloses t h a t  Mamie  J. Wilkerson, a widow, and her four  
small children lived i n  a two-room house near  the village of Vaes i n  
Moore County. T h e  defendant lived alone i n  a house about ''25 good 
steps away." Both houses were close to  the home of Ed McIiei than.  

O n  the night  of 8 Norember,  1947, "sonlewhere a f te r  nine" the defend- 
a n t  was a t  the home of E d  McKei than  and said to  h i m :  "Had  a lit t le 
fight tonight . . . after  everything pot settled down I am going across 
the  branch tonight.  . . . I f  I don't be here tonight you can  have what  1 
Ieave i n  m y  house." 

T h e  defendant went to  the home of Mamie  J. Wilkerson about eleven 
o'clock. She  was i n  the  f ron t  room with her two small boys who were in 
bed. H e r  two daughters, eleven and thirteen years of age, were sleeping 
i n  the kitchen. T h e  defendant had been i n  the house only a few minutes 
when he  went in to  the  kitchen, got a n  axe. returned to the room where 
Mamie  Wilkerson was s i t t ing i n  a chair,  and proceeded to knock her in  
the  head with the axe, causing her  death. 
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The defendant had known the deceased for a year or -two. H e  had been 
in her house on numerous occasions "in the day time and night time." 
H e  had carried her to Vass on the day of the homicide to buy groceries. 

Annie Ruth  Wilkerson, 13-year-old daughter of the deceased, was 
asked what was said between her mother and the defendant prior to the 
slaying. She answered: "Mama asked him where he was going and he 
wouldn't say nothing and mama said she was going after the sheriff and 
he didn't say nothing ; he went in the kitchen and got the axe and hit  her 
on the head three times with it. . . ." 

Cross-examination : "Q. Now you testified that  you heard your mother 
say she was going to get the law-where was she when she said tha t?  

"A. She was in the front room where the bed was. Yes, sir. I could 
hear her say that from the room where I was sleeping. 

"Q. Was i t  after she said that that he came into the kitchen and got 
the axe or before tha t?  

"A. I t  was before that.'' 
The defendant immediately left in his car, and was not apprehended 

until four or five months later when the sheriff wzs notified that  he was 
being held by the Durham police. 

While transporting the prisoner from Durham to Carthage, he con- 
fessed to the sheriff that  he had killed Mamie J. Wilkerson. 

The solicitor: "Q. State whether the defendant a t  that time, or in 
talking with you thereafter, told you anything about where he came from 
and whether he had been in any other trouble?" Objection; overruled; 
exception. "Ans. H e  stated, to my inquiry, that he was serving a life 
sentence a t  the South Carolina Penitentiary for the murder of a colored 
man down there." Motion to strike; denied; exception. "He said he 
had been an escapee about three years from that :Penitentiary." Objec- 
tion; motion to strike ; denied ; exception. 

The defendant offered no testimony. 
Verdict : Guilty of murder in the first degree. 
Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Attorney-General M c M ~ ~ l l a n  and Aesistant Attvney-General Moody, 
and Forrest Shziford, IT, Member of Staff, for the Stafe.  

W .  D. Sabiston, Jr., for defendant. 

STACY, C. J. The question for decision is wl-ether the defendant's 
statement to the sheriff that  he had killed a man in South Carolina and 
was an escaped convict from that  State was proper1,y admitted in evidence 
against him on the present prosecution. The answer is to be evolved from 
the record. 
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We start with the general rule that  evidence of one offense is inadmis- 
sible to prove another and independent crime, the two being wholly dis- 
connected and in  no  way related to each other. S. v. Choate, 228 N.C. 
491, 46 S.E. 2d 476; S. v. Harris, 223 N.C. 697, 28 S.E. 2d 232; S. v. 
Smith, 204 N.C. 638, 169 S.E. 230; S. v. Deadmon, 195 N.C. 705, 143 
S.E. 514; 8. v. Dail, 191 N.C. 231, 131 S.E. 573; S. v. Miller, 189 N.C. 
695, 128 S.E.  1 ; S. v. Graham, 121 N.C. 623, 28 S.E. 537. The reason 
for the rule is to preserve to the accused, unencumbered by suggestion of 
other crimes, the common-18w presumption of innocence which attaches 
upon his plea of "not guilty," and to protect him from the disadvantage 
of extraneous and surprise charges ; also to  confine the investigation to the 
offense charged. S. v. Lyle, 125 S.C. 406, 118 S.E. 803. 

T o  this general rule, however, there is the exception as well established 
as the rule itself, that  proof of the commission of other like offenses is 
competent to show the quo animo, intent, design, guilty knowledge or 
scienter, or to make out the res gestm, or to exhibit a chain of circum- 
stances in  respect of the matter on trial, when such crimes are so con- 
nected with the offense charged as to throw light upon one or more of 
these questions. S. v. Stancill, 178 K.C. 683, 100 S.E. 241; S. v. Beam, 
184 N.C. 730, 115 S.E. 176;  S. 1). Choate, supra; S. v. Morris, 84 N.C. 
757; S. v. Edwards, 224 N.C. 527, 31  S.E. 2d 516; S. v. Payne, 213 
X.C. 719, 197 S.E. 573; S. v. Ferrell, 205 N.C. 640, 172 S.E. 186; S. v. 
Simons, 178 N.C. 679, 100 S.E. 239; S. v. Kent, 5 N.D. 516, 69 N.W. 
1052; Wigmore on Evidence (3rd) ,  Vol. 2, Sec. 390; Note to  People v. 
Molineux, 168 N.Y. 264, 61 S.E. 286, as reported in 62 L.R.A. 193- 
357 (q.v.). 

I t  is important to bear in mind the principle upon which the exception 
rests, for unless the proffered evidence of other offenses legitimately fall 
within its scope, i t  should be excluded. 8. v. Adams, 138 N.C. 688, 50 
S.E. 765. And i t  may be that  the line of demarcation which separates 
the rule from the exception has been blurred or rendered difficult of dis- 
cernment hy reason of its seemingly inconsistent application in some of 
the cases. 8. v. Edwards, 224 N.C. 527, 31 S.E. 2d 516; S. 21. Riggs, 224 
S . C .  722, 32 S.E. 2d 352; S. v. Kelly, 216 N.C. 627, 6 S.E. 2d 533; 
S. v. Flowers, 211 N.C. 721, 102 S.E. 110. I f  so, we must t ry  again to 
plot its course. The statement of the difference is simple enough. I t s  
application is the place of the pinch or the rub. The exception requires 
a more relevant base than the mere disposition of the accused to commit 
such crimes. S. v. Beam, supra. The touchstone is logical relevancy as 
distinguished from certain distraction. "Never run rabbits while pur- 
suing the fox," is a rule of the sportsman, equally worthy of observance 
in the trial of causes as on the hunt. Good sportsmanship is after the 
manner of good morals as well as good law. 
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I t  is likewise to be borne in mind that the defendant offered no evidence 
in  the case, and did not put his general reputation and character in issue. 
8.  v. Nance, 195 N.C. 47, 141 S.E. 468; 8. v. Cohon, 193 N.C. 236, 136 
S.E. 730. 

I n  support of the ruling below, i t  is pointed out that  the defendant 
confessed to both offenses a t  the same time, i.e., he told the sheriff that 
he killed Mamie J. Wilkerson and in the same conversation he stated 
that he was an  escaped convict from South Carolina. I t  is contended, 
therefore, that  the whole of the confession was admissible. 8.  v. Edwards, 
211 N.C. 555, 191 S.E. 1 ;  8. v. Szuink, 19 N.C. 9 ;  Anno. 26 A.L.R. 542; 
2 A.L.R. 1030. The general rule is that  a confession, like a deposition, 
Savings Club v. Bank, 175 N.C. 403, 100 S.E. 607, should be offered in 
its entirety. S. v. Patferson, 63 N.C. 520. Whether any part of i t  
should be excluded, or admitted under special instructions according 
to its relevancy, is a matter about which the c o u ~ t s  are divided. Xnno. 
2 A.L.R. 1029; 22 C.J.S. 1439. 

I n  reply to the State's position, the defendant !says the record fails to 
make manifest the unity of the confession, or that  the two statements 
were made or elicited in the same conversation. Moreover, the right of 
the confessor to have his confession vonsidered as given, in its entirety, 
with whatever views or theories i t  affords, S. v. Jones, 79 N.C. 630, may 
not extend to the prosecution, for if the part pertaining to the crime 
charged can be separated from the part relating to other offenses, only 
the part material to the inquiry should be received in evidence under the 
rule. People v. Loomis, 178 N.Y. 400, 70 N.E. 919; People v. Spencer, 
264 Ill.  124, 106 N.E. 219; 20 Am. ,Tur. 426; 22 C.J.S. 1440. On this 
point i t  would seem that  the defendant's position is the sounder one. 
People v. Rogers, 192 N.Y. 331, 85 N.E. 135; 15 Ann. Cas. 177. At 
least, such accords with many of the well-considered cases. Anno. 2 
A.L.R. 1029. Then, too, i t  should be observed that the evidence in respect 
of the defendant's past criminal record was stated by the sheriff, not in 
giving the defendant's confession in chief, nor as an  integral part thereof, 
but in response to a direct and independent question by the solicitor. 
People v. Loomis, supra. 

By and large, however, the chief reliance of the prosecution is that  the 
proffered testimony comes within the exception to the general rule of 
exclusion. 22 C.J.S. 1272. I t  was inferred in its admission, under 
authority of S. v. Swink, supra, that the defendant wished to get rid of 
the deceased for fear she would disclose his past criminal record to the 
sheriff, thus affording a motive for the crime charged. S. v. Morris, 84 
N.C. 757. Indeed, the court instructed the jury that  "this evidence is for 
your consideration only as i t  may bear-it being for you to determine to 
what extent, if any, i t  does bear-upon the question of the motive or 
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intent of the defendant in relation of the alleged killing of Mamie J. 
Wilkerson." 

The difficulty with this in ference and its submission to the jury is 
that  i t  rests only in  surmise, and the competency of evidence is for the 
court, not the jury. S. v. W h i t e n e r ,  191 N.C. 659, 132 S.E. 603; 8. v. 
Dick ,  60 N.C. 440. A t  any rate, the record is barren of any evidence to 
connect the offense charged with the defendant's past criminal record. 
Whether the requisite degree of relevancy exists is a judicial question to 
be determined in light of the inevitable tendency of such evidence to raise 
a legally spurious presumption of guilt in the minds of the jurors. S. v. 
Lule ,  supra. I t  nowhere appears of record that  the deceased knew any- 
thing about the defendant's past, or that  such was in her mind when she 
threatened to call the sheriff. The defendant went to the kitchen and got 
the axe before the deceased made any threat to "get the law." The direct 
testimony of the little girl, Annie Ruth, was somewhat equivocal on this 
point, but on cross-examination she was perfectly clear about it. The 
more reasonable interpretation of the record would seem to be that  the 
two had been quarreling or fighting, according to the testimony of 
E d  McKeithan, and that  this was back of the deceased's threat "to call 
the law," as one of the witnesses expressed it. The evidence apparently 
comes squarely within the general rule of exclusion. S. v. McCnl l ,  131 
N.C. 798, 42 S.E. 894. 

We do not have the question, posed in  some of the cases, where the 
confession of the crime charged is so interwoven with the challenged 
statement that  the two cannot be separated without twisting or distorting 
the pertinent part. Nor  is i t  essential to consider this question or the 
authorities bearing thereon. Quite clearly if the challenged statement 
stood alone, its incompetency would be conceded. I t  is specious logic to 
reason from one crime to another, e.g., the defendant committed a similar 
offense in days agone, ergo he committed this one. Obviously a n o n  
sequi tur ,  and the cases so hold. S. v. S h u f o r d ,  69 N.C. 486. Locus  peni- 
tentile and reformation are also known to the law. Evidence of other 
crimes, when offered in chief, violates both the rule which forbids the 
State initially to  attack the character of the accused and the rule that  bad 
character may not be proved by particular acts. S. v. C h o a f e ,  supra;  
Wharton's Crim. Evi., Sec. 344. I t  is to be remembered that  the defend- 
ant  in the instant case did not go upon the witness stand or put his char- 
acter in issue. 8. v. N a n c e ,  195 N.C. 47, 141 S.E. 468; 8. t]. Colson, 193 
N.C. 236, 136 S.E. 730. 

The case of S. v. K e l l y ,  216 N.C. 627, 6 S.E. 2d 533, is cited as an 
authoritative decision in support of the admission of the challenged testi- 
mony. We think there are distinguishing differences between the two 
c a w ,  but if not altogether so in their implications, to the extent that  our 
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present decision clashes with the  Kelly decision i t  mus t  be understood 
a s  modified accordingly. 

T h e  prejudicial effect of the challenged testimony, if incompetent and  
erroneously admitted, is  not debated or  questioned. I t  undoubtedly fore- 
stalled due consideration of a n y  "less degree" of t h e  capi tal  charge. 
G.S. 15-170. 

T h e  learned counsel appointed by  the  court  to  represent the  prisoner 
has  brought u p  his  appeal  t o  the  end t h a t  the  accused m a y  not suffer 
dea th  except as  the l a w  commands. Both  Mr.  Salsiston and  Assistant 
Attorney-General Moody have argued the case wi th  their  accustomed zeal 
and  earnestness, fortified by  manifest  research and  exhaustive briefs. 
Noth ing  has  been overlooked on  ei ther  side. 

A death sentence presupposes a t r i a l  f ree f r o m  error. T h e  defendant  
is  entitled to  another  hearing. S o  ordered. 

N e w  trial. 

MARVIN E. HINSON A N D  FIRE ASSOCIATION O F  PHILADELPHIA v. 
VIRGINIA-CAROLINA CHEMICAL CORPI~RATION. 

(Filed 25 May, 1949.) 
1. Automohilcs 8 23a- 

hlere ownership does not impose liability for the negligence of the driver 
of an automobile, but liability of the owner rests upon the doctrine of 
respondeat superior, which applies only if the driver is the owner's em- 
ployee and is a t  the time about the owner's business and acting in the 
course of his employment. 

2. Same- 
While not every deviation of the servant from the strict execution of 

his duty is sufficient to suspend the master's liability, if the servant, 
though originally bound upon a mission for his master, completely forsakes 
his employment and goes on an exclusively personal mission, the course of 
employment is interrupted and is not resumed unt ' l  the servant returns 
to the path of duty where the deviation occurred, o -  to some place where 
in the performance of his duty he should be. 

3. Automobiles § 24 Me- 
The evidence tended to show that defendant's driver mas employed to 

transport certain workers to and from defendant's alant, that he was re- 
quired to Beep the car a t  defendant's plant during -he night, that  on the 
day in question, after discharging the last employee a t  his home, the driver 
went on a n  unauthorized personal mission of his own, and that  the accident 
in suit occurred while the driver was returning to his work the next morn- 
ing but before he had reached the place where the deviation from the 
course of his employment orrurred. Held: The evidence is insufficient to 
be submitted to the jury on the issue of respo~ldeat superior. 
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APPEAL by defendant from Burney, J., at  October Term, 1948, of 
NEW HANOVER. 

Civil action to recover property damages resulting from alleged action- 
able negligence in which corporate plaintiff claims an  interest by subro- 
gat~~~n,--i t  having paid insurance on the property damaged. 

This action grew out of a collision in North Carolina on Highway #76, 
between plaintiff's oil tanker and tractor, traveling west, and operated 
by one James N.  Baker, and defendant's Chevrolet truck, traveling east, 
and operated by one S. C. Strickland. The collision occurred about 
5 o'clock and "just before sun-up" on the morning of 21 July,  1945, a t  a 
point about a mile east of Hallsboro. Defendant denies that  Strickland, 
a t  the time of the collision was its agent in the operation of the truck, 
and acting within the scope of his employment. And on the contrary, i t  
avers that  a t  the time of the collision Strickland was engaged in a private 
and personal enterprise. 

Passing the evidence which tends to show that  the collision in question 
was the proximate result of the negligence of Strickland, the operator of 
defendant's truck, the evidence as to the scope of his employment by 
defendant follows : 

Strickland, as witness for plaintiff, among other things, testified : ('My 
duties were to get u p  early every morning and go down to Delco or 
Malmo to pick up men and take them back to the plant, and in the after- 
noon to deliver them back home. I had been keeping the truck a t  night 
a t  different places where I boarded. I stayed a t  three different places 
while I worked for the V.C.C. Company, a t  Woodburn and a t  Leland 
and at the plant, where I was last staying . . . Mr. Owen . . . is the 
foreman of the Virginia-Carolina Chemical Corporation. His  duties 
were to look after the plant and equipment . . . I asked Mr. Owen about 
keeping i t  ( the truck) a t  the place I stayed on account of getting u p  
early in the morning, and he give me permission to keep i t  . . . At the 
time of the accident I was living a t  Navassa . . . The three places I 
lived during my  employment with the compally were within a maximum 
of four or five miles of the plant. The men I was hauling were as f a r  up  
as Delco . . . I was living in one of the Company's houses a t  the plant 
at  the time of the accident . . . Mr. Owen knew that  I was living a t  
Bill Lewis' and he told me to keep the truck there every night to keep 
from walking so f a r  in the morning. H e  told me to keep i t  there so I 
could go backwards and forwards to work and pick up the labor every 
morning.'' 

And Strickland, as witness for plaintiff, also testified : "On the morn- 
ing of Ju ly  21, 1945, I was operating a truck out on the highway near 
Hallsboro, N. C. . . . I had been to Hallsboro and had left the truck a t  
the Cedar I n n  Service Station . . . during the night with people I knew. 
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and had went several places with some more boys and girls. The next 
morning about time to go to work, about 5 o'cloc:~, I come along and 
picked up the truck and was headed back to pick up labor and I got in 
the accident . . . I would say it was two miles below Delco where I 
would pick up some of the hands and this point is about the same distance 
from the plant at Navassa and the filling station where I had parked the 
car the night before the wreck . . . On the mornin,g of July 21, 1945, I 
was headed to about two miles this side of Delco to pick up the first 
laborer and then go into Armour and Acme and get some more . . . The 
afternoon before the accident, after I had left the plant, I went to Halls- 
boro to see my girl friend and parked the truck at  her house . . . After 
I got to Hallsboro I went with several of my friends to Chadbourn and 
we ate and drank and stayed up all night . . . Mr. Owen didn't know 
I had the truck at  Hallsboro that night, and Mr. Robinson didn't either. - 
I mentioned it to Wilkinson, the mechanic, that give me right smart 
orders. On Friday afternoon, July 20, 1945, between 4 :30 and 5 o'clock 
he told me to drive the truck on up there; that ii; would be all right. 
Ire had promised to go up there with me, and we were supposed to drive 
his car up there and something happened . . . Mr. Shackelford was 
what I would call chief mechanic. He didn't tell me I could use the 
truck to go to Hallsboro . . . I made a statement about this shortly after 
this thing took place and signed one . . . I think I said I didn't get 
authority from any one except Wilkinson to take the truck up there. 
The Company didn't send me down there. I went on my own. Some 
nights I took the truck back to the plant and soms nights I didn't. I 
had not been given permission to drive the truck to Hallsboro and go 
where I pleased. I n  the statement I said I went to different employee's 
houses and left them . . . Julius F. Duvall . . . was the last passenger 
I let out. At his home I pulled off the highway and got stuck in the 
mud . . . and after I got out I decided to go to :Hallsboro. I reckon 
that's what I said. I ain't saying it is and I ain't saying it's not . . ." 
And again, ('so far as I know this was a part of the statement I signed: 
'On July 20th when I let my last passenger out at  Delco I knew I was 
not supposed to go any further, and taking the t r~lck to Hallsboro was 
absolutely against the Ales laid down by m i  company. This trip I took 
was unauthorized and my company did not send me to Hallsboro.' I t  
was the truth the7 didn't send me to Hallsboro. I had never taken the 
tmck before for my own use, no more than getting something to eat . . . 
I do remember saying the trip was not authorized by anybody. I didn't 
put in the statement that Mr. Wilkinson authorized it because he had a 
family and I didn't want to get him mixed up in it. Mr. Robinson hired 
me and sent me to Mr. Shackelford: I: took orderii from him and Mr. 
Wilkinson as far  as greasing the trucks and changing oil, or anything 
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that needed to be done to the truck when I was not driving. Mr. Wilkin- 
son was a mechanic. If he had authority to hire and fire I didn't know it. 
Mr. Robinson is the general superintendent and has been there right 
many years." 

And in connection with this evidence, these facts do not appear to be 
in dispute : Both Delco and Hallsboro are located on Highway #76 which 
runs about east and west, from Wilmington on the east to and beyond 
Whiteville on the west. From Wilmington to Whiteville it is about 48 
miles. Navassa, where defendant's plant is located, is just north of the 
highway, and a short distance from Wilmington: From Navassa to the 
highway and in a western direction it is about nineteen miles to the point 
near Delco where the last laborer was put out of the truck on late after- 
noon of 20 July, that is, of the day before the collision. And in going 
west from this point it is about 20 miles to Hallsboro. Whiteville is still 
farther west, and Chadbourn is west of Whiteville. 

Motions of defendant made in apt time for judgment as in case of 
nonsuit were denied, and it excepted. And the case was submitted to the 
jury,-and from judgment, on verdict in favor of plaintiffs, defendant 
appeals to the Suprcine Court and assigns error. 

Marsden Bellamy, Clayton Holmes, and David H.  Scott for plaintiff, 
appellee. 

Stevens, Burgwin & Minfz for defendant, appellant. 

WINBORNE, J. Defendant, in brief filed in this Court, very frankly 
states that there is no serious dispute but that Strickland, who was one 
of its employees and who was operating its truck at the time of the acci- 
dent, was guilty of negligence. And, assuming this to be true, defendant 
contends, and rightly so, that the real question presented is as to whether 
the doctrine of respondeat superior applies under the facts of this case. 
That is, the underlying and basic question presented by defendant's 
exception to the denial of its motions, aptly made, for judgment as in case 
of nonsuit, is this : Was Strickland acting within the scope of his employ- 
ment by defendant at the time of and in respect to the collision resulting 
in damage to property, of which plaintiffs complain? 

I n  the light of pertinent decisions of this Court, we are of opinion and 
hold that the answer to the question is "No." See Martin v. Bus Line, 197 
N.C. 720, 150 S.E. 501; Parrott v. Kantor, 216 N.C. 584, 6 S.E. 2d 40; 
McLamb v. Bemley, 218 N.C. 308, 11 S.E. 2d 283; Riddle v. Whisnant, 
220 N.C. 131, 16 S.E. 2d 698; Rogers v. Town of Black Mountain, 224 
N.C. 119, 29 S.E. 2d 203; Carter v. Motor Lines, 227 N.C. 193, 41 S.E. 
2d 586. 
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From these and numerous other decisions of this Court to like effect, 
these applicable principles are found : The owner of a n  automobile is not 
liable for damages caused by i t  merely because of its ownership. The 
liability, if any, of the owner of an  automobile operated by another rests 
solely upon the doctrine of respondeat superior. And this doctrine applies 
only when the relation of master and servant is shown to exist between 
the wrongdoer and the person sought to be charged for the result of the 
wrong a t  the time of, and in  respect to the very transaction out of which 
the injury and damage arose. The rule is well settled that  the master 
is responsible for the tort of his servant which results in injury to another 
when the servant is acting in the course of his employment, and is a t  the 
time about the master's business. And i t  is equally well settled that  the 
master is not liable if the tort of the servant which causes the injury 
occurs while the servant is acting outside the legitimate scope of his 
authority, and is then engaged in some private matters of his own. 
M c L a m b  v. Beasley, supra. 

"A servant is acting in the course of his employment, when he is 
engaged in that  which he was employed to do, and is a t  the time about 
his master's business. H e  is not acting in the course of his employment, 
if he is engaged in some pursuit of his own. Not every deviation from 
the strict execution of his duty is such an  interruption of the course of 
employment as to suspend the master's responsibilit,y; but, if there is a 
total departure from the course of the master's business, the master is no 
longer answerable for the servant's conduct," Tiffany on Agency, p. 270. 
R o b e ~ t s o n  v. Power  Co., 204 N.C. 359, 168 S.E. 415, 

And, with respect to departure from employment, without consent of 
owner, i t  is stated in 5 Blashfield's Cyc. of Automobile Law and Practice, 
Section 3029, that  "the general rule is that  a servant in charge of his 
master's automobile, who, though originally bound upon a mission for 
his master, completely forsakts his employment and goes on an  errand 
exclusively his own, and while so engaged commits a t x t ,  does not thereby 
render the master answerable for such tort under the rule of respondeat 
superior." See Parrot t  v. K a n t o r ,  supra. 

The trend of judicial decisions, as stated in Parro t t  v. R a n t o r ,  supra, 
is that the departure commences when the servant definitely deviates 
from the course or place where in the performance of his duty he should 
be. And while there is conflict of authority on the subject, better reason 
supports the view that after a servant has deviated from his employment, 
f o ~  purposes of his own, the relation of master and servant is not restored 
until he returns to the path of duty, where the deviation occurred, or to 
some place, where in the performance of his duty, he ;should be. 

Applying these principles to the evidence in the case in hand, we hold 
that  the moment when Strickland, the operator of defendant's truck, 
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af te r  completing delivery of the empIoyees to  their  homes, the  last one to  
a point near  Delco, i n  the course of h i s  employment, turned aside from 
his d u t y  to  drive the  t ruck back to the plant  a t  Navassa, where h e  says 
he  was ordered to keep i t  a t  night,  and  drove on t o  Hallsboro, 20 miles 
fa r ther  away  f rom the  plant,  without  permission of a n y  authorized 
superior,  and  i n  pursui t  of pr ivate  purposes of his own, he  departed f rom 
his  employment and remained outside of i t  un t i l  h e  returned t o  the  point 
of departure.  Unt i l  he  reached t h a t  point, h e  was only re tu rn ing  to his 
employment. See Parrott c. h7antor, supra. And,  t h e  collision having 
occurred before he  reached there, the  defendant, his  master,  is  not  liable 
f o r  his tor t  i n  bringing about  t h e  collision, and the  consequent damages 
of which plaintiffs complain. 

F o r  reasons stated, the  motions of defendant  f o r  judgment  as  in case 
of nonsuit, should have been sustained. Hence  the  judgment  below is 

Reversed. 

W. W. PATTERSON r. LUCY BIVENS PATTERSON. 

(Filed 26 May, 1949.) 
1. Contempt 3 Zb- 

In  order for t h ~  willful disobedimce of a court order to be punishable 
for contempt it  is necessary that  the order be lawfully issued, and the 
disobedience of a n  order void a b  initio for want of jurisdiction may not 
be made the basis for contempt proceedings. 

2. Judges § 2a: Divorce 5 17- 
In a n  action for divorce, the resident judge has concurrent jurisdiction 

with the judge holding the courts of the district to hear and determine 
an application for the custody of the children of the marriage. G.S. 7-65, 
G.S.  60-13. 

3. Judgments 3 l9-- 
A judge of the Superior Court has no authority to hear a cause or to 

make an order substantially affecting the rights of the parties outside the 
district in which the action is pending, unless a1 thorized to do so by L statute or by consent of parties appearing of recora. 

4. Evidence 5 2- 

The courts will take judicial notice of the judicial district in which a 
specified county is located. 

5. Judgments  5 19: Divorce 3 17- 

Upon application for the custody of the children of the marriage after 
decree of divorce, the resident jndge entered a temporary order awarding 
the custody to the father, and issued a n  order to defendant wife to appear 
outside the county and outside the district to show cause why the tempo- 
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rary order should not be made permanent. Held:  The judge was without 
jurisdiction to hear the matter outside the district, and an order issued 
upon the hearing of the order to show cause was void ab initio. 

APPEAL by Mrs. K. M. Cox from Phillips, J., in Chambers, 22 January, 
11349, of STANLY. 

Civil action for divorce involving custody of children of the marriage, 
heard upon notice to defendant and her sister, Mrs. K. M. Cox, to show 
cause why they should not be held in contempt of court for violating an  
order pertaining to the custody of said children. 

The record on this appeal discloses these procedural facts : 
1. This action was instituted in Superior Couri of Stanly County, 

3 September, 1942, for absolute divorce from the 'bonds of matrimony 
existing between plaintiff and defendant on ground of two years separa- 
tion, and, at  November Term, 1942, judgment was rendered therein in 
accordance with the relief sought. But no referencca to the two children 
of the marriage is made in the complaint filed in the action, and no 
provision for their custody is made in the judgment so rendered. 

2. Thereafter on 18 August, 1947, plaintiff, by verified petition filed 
in this action, petitioned the court for an order committing to him the 
custody and tultion of the said children of the marriage. Plaintiff 
alleges in this petition that defendant secured possession of the children 
on 10 August, 1947, under pretense of keeping them for a few days visit, 
and then refused to return them to him, and is about to leave the State of 
North Carolina taking the children with her. 

3. Thereupon, on same date, 18 August, 1947, in Rockingham, North 
Carolina, the Honorable W. G. Pittman, Judge of the 13th Judicial 
District of North Carolina, entered an order (1) awarding to plaintiff 
the immediate temporary custody of the children, and ( 2 )  requiring 
defendant to appear before him, the Judge aforesail3, a t  the courthouse 
in Asheboro, North Carolina, on Monday, September 2, 1947, at  2 o'clock 
p.m., to show cause, if any she has, why the temporary order of custody 
of said children should not be made permanent. And, on same date, this 
order was served on defendant by a deputy sheriff of Alamance County, 
North Carolina. 

4. Pursuant thereto, and on 4 September, 1947, his Honor W. G. 
Pittman, in Chambers at  Asheboro, North Carolina, entered an order in 
which, after finding as a fact that defendant was then a nonresident of 
the State of North Carolina, and a resident of the State of Georgia, the 
temporary custody of said children was granted to plaintiff until further 
orders of the court, and the permanent custody of the children be finally 
determined. 

5 .  Thereafter plaintiff, by motion in  the cause in this action, and for 
causes set forth, moved the court for an order adjudging defendant and 
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her sister, Mrs. K. M. Cox, of Burlington, North Carolina, guilty of 
contempt for willful violation of the said order of his Honor, W. G. 
Pit tman, Resident Judge of the 13th Judicial District, dated 4 Septem- 
ber, 1947. And, thereupon, on 10  December, 1948, his Honor, F. Donald 
Phillips, then Resident Judge of the said 13th Judicial District, in 
Chambers a t  Rockingham, North Carolina, entered an  order (1 )  requir- 
ing defendant and Mrs. K. M. Cox to appear before him on 20 December, 
1948, a t  11 o'clock a.m., in Rockingham, North Carolina, and "show 
cause, if any there be, why they should not be punished for contempt," 
and (2)  requiring that  Mrs. Cox, ('in order to purge herself of the alleged 
acts of contempt, notify" defendant ('wheresoever she may now reside of 
the issuance of this order, and that  she personally see that  the said infants 
are before this court on the date of said hearing." This order was served 
on Mrs. Cox on 13  December, 1948, by a deputy sheriff of Alamance 
County, and she answered, denying in the main the allegations made 
against her. 

6. Thereafter when the cause came on for hearing on the rule to show 
cause described in last preceding paragraph a t  time and place designated 
therefor, his Honor, Phillips, Judge as aforesaid, finding as facts in 
substance that  Mrs. K. M. Cox, with knowledge of the said order of 
Pit tman, J., dated 4 September, 1947, aided and abetted defendant in 
removing said children from the State of North Carolina, adjudged that 
"Mrs. K. M. Cox is guilty of contempt and as for contempt of this court" 
and continued prayer for judgment until 22 January,  1949,-she to ap- 
pear before said Judge a t  that  time and abide the further orders of the 
court. 

7. And on 22 January ,  1949, Phillips, Judge as aforesaid, made addi- 
tional findings of fact in respect to the alleged violation of the order of 
Pit tman, J., as aforesaid, and thereupon adjudged and declared Mrs. 
K. M. Cox "to be guilty of contempt and as for contempt of this court, 
and that  she be committed to the common jail of Stanly County, North 
Carolina, for a period of 30 days, for such contempt," and that  in accord- 
ance therewith, commitment issue. 

Nrs.  K. M. Cox appeals therefrom to Supreme Court, and assigns error. 

8. H. McCall ,  Jr. ,  and David H.  Armstrong for plaintiff ,  appellee. 
T h o m a s  C .  Carter  and W .  I .  W a r d ,  Jr. ,  for respondent,  appellant.  

WINBORRE, J. In this State any person found guilty of willful dis- 
obedience of an  order lawfully issued by any court of competent juris- 
diction may be punished for contempt. G.S. 5-1 (4 ) .  Nobles  v. Rober- 
son, 212 N.C. 334, 193 S.E. 420; Elder  v. Barnes,  219 N.C. 411, 14 S.E. 
2d 249; Mfg. Co. v. Arnold,  228 N.C. 375, 45 S.E. 2d 577. Bu t  an order 
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of court not "lawfully issued" may not be the bar& on which to found a 
proceeding for contempt. I n  re Foreclosure, 205 N.C. 488,171 S.E. 788. 
Hence appellant on this appeal challenges, and u7e hold properly so, the 
validity of the judgment holding her for contempt on the ground that the 
order of 4 September, 1947, entered by Pittman, J., on which the con- 
tempt proceeding is based, is void for that Pittman, resident judge of 
the judicial district, had no authority to make the order, upon notice to 
show cause, on and at  hearing out of the county and out of the district 
in which the action was and is pending. 

I n  this connection it is provided by statute, G.S. 50-13, that "after the 
filing of a complaint in any action for divorce, whether from the bonds 
of matrimony or from bed and board, both before and after final judg- 
ment therein, it is lawful for the judge of the court in which such applica- 
tion is or was pending to make such orders respehng the care, custody, 
tuition and maintenance of the minor children of the marriage as may 
be proper, and from time to time to modify or ~ ~ a c a t e  such orders, and 
may commit their custody and tuition to the father or mother, as may be 
thought best.'' See also I n  re Blake, 184 N.C. 278, 114 S.E. 300; Robbins  
v. Robbins ,  229 N.C. 430, 50 S.E. 2d 183, and numerous other cases. 

I t  is also provided by statute in this State, G.13. 7-65, as amended by 
Chapter 142 of Session Laws 1945, that "in all niatters and proceedings 
not requiring intervention of a jury or in which trial by jury has been 
waived, the resident judge of the judicial district shall have concurrent 
jurisdiction with the judge holding the courts of the district and the resi- 
dent judge in the exercise of concurrent jurisdiction may hear and pass 
upon such matters and proceedings in vacation, out of term or in term 
time." Thus it appears that the resident judge of the judicial district 
has concurrent jurisdiction with the judge holding the courts of the dis- 
trict to make orders in divorce actions respecting the care, custody, 
tuition and maintenance of the minor children of the marriage as out- 
lined in G.S. 50-13. But in this State a judge of the Superior Court has 
no authority to hear a cause or to make an order substantially affecting 
the rights of the parties outside of the county in which the action is pend- 
inp. unless authorized so to do by statute, or by consent of the parties. 
Cahoon  v. Rrinkley,  176 N.C. 5,  96 S.E. 650; Gaster v. Thomns ,  188 X.C. 
346, 124 S.E. 609; Brown  v. Mitchell,  207 N.C. 132, 176 S.E. 258; 
Je f f r ey s  v. J e f r e y s ,  213 N.C. 531, 197 S.E. 8. And the consent must 
appear on face of record. ,7effreys v. Jeffreys, supra. Compare Pate v. 
Pate ,  201 N.C. 402, 160 S.E. 450. 

And in keeping with the well established principle that the courts will 
take judicial notice of the political subdivisions of their States, S. v. 
R. R., 141 N.C. 846, 54 S.E. 294, this Court takes judicial notice (1) 
that Stanly County, in which the present action was instituted and is 
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pending, is in the Thirteenth Judicial District of North Carolina and 
(2 )  that  Asheboro, where the order of 4 September, 1947, by Pit tman, J., 
was made and entered in this action, is in Randolph County, in the Fif-  
teen Judicial District of North Carolina. See Laundry  v. Underwood, 
220 N .  C .  152, 16  S.E. 2d 703, and Mallard v. Housing Author i ty ,  221 
N.C. 334, 20 S.E. 2d 281. 

Moreover, i t  appears in the record on this appeal that  the hearing a t  
Asheboro was on a notice issued to defendant to appear and show cause, 
if any she had, why the temporary order of custody of the children of the 
marriage should not be made permanent. 

Therefore, i t  clearly appears on the face of this record that  Pit tman, 
Resident Judge of the Thirteenth Judicial District, was without authority 
to hear the cause and to make the order of 4 September, 1947, a t  Ashe- 
boro, which is both out of the County and out of the district wherein 
the divorce action was or had been pending. Thus the order then made 
was void ah ini t io  for lack of jurisdiction in  the judge to make it, and 
may not be the basis for a proceeding for contempt. In re Foreclosure, 
supra. Compare Edmundson  v. Edmundson ,  222 N.C. 181, 22 S.E. 2d 
576, where the judgment in question was entered by consent of parties. 

F o r  reasons stated, the judgment from which appeal is taken is 
Reversed. 

SUSIE HARRIS v. MONTGOMERY WARD & COMPANY. 

(Filed 25 May, 1949.) 
1. Negligence 8 4f (2)- 

The mere fact that a patron slips and falls on a waxed or polished floor 
is insufficient to impose liability upon the proprietor, since re8 ipsa loquitur 
does not apply and the mere waxing or polishing of a floor is 'not ipso facto 
evidence of negligence, but in order to justify recovery it must be made 
to appear that the proprietor either placed or permitted a harmful sub- 
stance to be on the floor, or that a harmful substance had been there for 
a sufficient length of time to constitute constructive notice to him of its 
presence. 

Plaintiff's evidence tended to show that she slipped and fell on a small 
greasy place on the floor of defendant's store, that a few days theretofore 
a commercial preparation had been used on the floor which was slick if 
not properly applied, and that after its application on Saturdays the floor 
was always gone over each Monday morning in order to be sure there were 
no slick places left. Held:  Considering the evidence in the light most 
favorable to plaintiff and giving her the benefit of every reasonable infer- 
ence therefrom, it was sufficient to be submitted to the jury upon the issue 
of negligence. 
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3. Negligence 98 6, 0- 
Where there is evidence of concurring negligence, the negligence of a 

person sought to be charged need not be the sole proximate cause of the 
injury but is sufficient to support recovery if it be one of the proximate 
causes thereof; but in the absence of evidence of concurring negligence, 
the negligence of defendant must be the proximate cause of the injury, 
since if plaintiff is also guilty of negligence, plaintiff's contributory negli- 
gence would bar recovery. 

4. Negligence § 2 0 -  

In this action against a single defendant there was no evidence of con- 
curring negligence. Held: An instruction that defendant's negligence need 
not be the sole and only proximate cause of the injury but that the burden 
is on plaintiff to show by the greater weight of the evidence that negli- 
gence on the part of defendant was a proxima1.e cause, or one of the 
proximate causes, of the i n j u r ~ ,  constitutes error prejudicial to defendant, 
since under the instruction contributory negligence of plaintiff would not 
bar recovery. 

APPEAL by defendant from Bohbitt,  J., a t  November Term, 1948, of 
GUILFORD. 

This is a civil action to recorer damages for personal injuries. 
The  defendant is engaged in the mercantile business in the City of 

Greensboro. The plaintiff, with her husband, entered the store of the 
defendant in the afternoon on 7 May, 1947, a little before five o'clock. 
She  testified: "I went upstairs and bought several things and came back 
downstairs and was just walking along across the floor and stepped in a 
little greasy place and my  feet commencetl to slip. M y  right foot slipped 
. . . I reached for the counter . . . and that  made me fall back on my  
right side." The little greasy spot, according to the testimony of the 
plaintiff and her husband, was about half as large as one's hand and was 
located in the '(walkway." The plaintiff suffered a broken leg. 

C. V. Stack, a former employee of the defendant, was offered as a 
witness for the plaintiff, and testified: "I had observed the condition 
of the floors down there on this day, the floor where she fell, because they 
had just Myco-sheened it or whatever they call tha.: they put on the floor. 
I presume the whole floor was like the condition of the floor a t  the point 
where she fell. . . . The floor had been Myco-sheened that  evening; in 
fact I am not sure whether it was in the process or had been completed all 
over, but oughn't to have been in the process beciiuse i t  happened very 
late. Rufus Cornelius did the actual work. . . . I could not say the 
floor was any different in that  particular place than it was in the rest of 
the building or what he had completed of the building. I know the 
Myco-sheen had been applied . . . Mvco-sheen had been applied to the 
place where she fell." 
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The plaintiff also introduced in evidence the adverse examination of 
Rufus Cornelius, an  employee of the defendant a t  the time of the acci- 
dent, who testified he was the janitor;  that  no oil was used on the floor 
of the defendant's store, but a preparation called Myco-sheen; that  Myco- 
sheen is slick if i t  is not put down r ight ;  that  Myco-sheen was used to 
keep the floor moist, to keep the dust down; that  the "floors are dir ty and 
the oil keeps the dust off the merchandise"; that  "I always put i t  down 
on Saturday night . . . so by Monday morning i t  was in good shape, 
and I checked i t  first thing. I would sweep to be sure there was no slick 
or dirty places I didn't miss. . . . We Myco-sheen the floor about once 
a month to clean the floor. I do not know how many weeks i t  had been 
before this that  the Myco-sheen had been put  on the floor. I t  has been 
done so long I am not sure when i t  had been done." 

From a verdict and judgment for plaintiff, defendant appeals and 
assigns error. 

A. Stacy Gifford and James E. Coltrane for plainti f .  
Frazier & Frazier for defendant. 

DEXKY, J. The appellant seriously contends its motion for judgment 
as of nonsuit, interposed a t  the close of plaintiff's evidence and renewed 
a t  the close of all the evidence, should have been sustained. 

Ordinarily an  action against an owner or lessee of a building cannot 
be sustained where i t  is founded solely upon the fact that  a patron or 
invitee was injured by slipping on a waxed or polished floor, where the 
floor had been waxed or polished in the usual and customary manner and 
with material in general use for that  purpose. Barnes v. Hotel Corp., 
229 N.C. 730, 51 S.E. 2d 180, and the cases cited therein. 

The fact that  a floor is waxed or polished i s  not ipso facto evidence of 
negligence. Res ipsn loquitur does not apply to injuries resulting from 
slipping or falling on a waxed or oiled floor. Barnes v. Hotel Corp., 
supra: Pra f t  v. Tea Co., 218 N.C. 732, 12  S.E. 2d 242; Parker v. Tea 
Co., 201 N.C. 691, 101 S.E. 209; Bowden v. Kress, 198 N.C. 559, 152 
S.E. 774. Moreover, the proprietor of a store is not a n  insurer of the 
safety of his customers; and when an  action is brought against him to  
recover for an injury resulting from a fall, caused by some substance on 
the floor where customers may be expected to walk, "in order to justify 
recorery i t  must be made to appear that the proprietor either placed or 
permitted the harmful substance to be there, or that  he knew or by the 
exercise of due care should have k n o ~ ~ n  of its presence in  time to have 
removed the danger or given proper warning of its presence." Brown v. 
Montgomery Ward C% Co., 217 N.C. 368, 8 S.E. 2d 199 ; FOX v. Tea Co., 
209 N.C. 115, 182 S.E. 662; Sums z'. Hotel Raleigh, 205 N.C. 758, 172 
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HARRIS v. ~\~ONTGO?,IERT WARD & CO. 

S.E. 371; Cooke v. Tea Po., 204 N.C. 495, 168 S.EL 679; Parker v. Tea 
CO., supra; Bohannan v. Stores Company, Inc., 197 N.C. 755, 150 S.E. 
356. 

We concede this is a border line case. However, the plaintiff offered 
evidence to the effect that an employee of the defendant applied Myco- 
sheen on the floor where the plaintiff fell only a !short time before the 
accident, and that plaintiff's fall was caused by slipping on a little greasy, 
slick spot on the floor. The plaintiff also offered evidence to the effect 
that Myco-sheen is slick if not properly applied, and when it is applied 
on Saturday night the floor is always gone over on Monday morning in 
order to be sure there are no slick places. 

I n  applying the law to the facts in this case, the question to be answered 
is simply this: Was plaintiff's evidence, when considered in the light 
most favorable to her and she is given the benefit; of every reasonable 
inference to be drawn therefrom, sufficient to carry the case to the jury? 
We have concluded this question must be answerckd in the affirmative. 
Brown v. Montgomery Ward 9. Co., supra; Anderson v. Amusement Co., 
213 N.C. 130, 195 S.E. 386; Parker v. I 'm Po., supra; Rowden a. Kress, 
supra. 

The appellant excepts and assigns as error the following portions of 
his Honor's charge: "Now the burden of proof upon this issue rests upon 
the plaintiff to satisfy you from the evidence and by its greater weight 
that the defendant, Montgomery Ward & Company, was negligent in one 
of the respects alleged, one or more of t,he respects alleged, and that such 
negligence on its part constituted the proximate cause, or one of' the 
proximate causes of the plaintiff's injuries. . . . There may be two or 
more proximate causes of an injury. The plaintiff, in order to establish 
actionable negligence, is not required to satisfy the jury from the evidence 
and by its greater weight that negligence on the part of the defendant 
constituted the sole or only proximate cause of the injury. I t  is re- 
quired, however, that the plaintiff satisfy the jury from the evidence and 
by its greater weight that negligence on the part of the defendant was a 
proximate cause, or one of the proximate causes, of the injury." 

I t  is sufficient on the issue of primary negligence for a plaintiff to 
satisfy the jury from the evidence and by its greater weight that the 
negligence on the part of the defendant was a proximate cause or one 
of the proximate causes of his injury, where the evidence also tends to 
show that the negligence of some other person or agency concurred with 
the negligence of the defendant in producing plaintiff's injury. Rattley 
v. Powell, 223 N.C. 134, 25 S.E. 2d 448; Sample u. Spencer, 222 N.C. 
580, 24 S.E. 2d 241; Henderson v.  Powell, 221 K.C. 239, 19 S.E. 2d 
876; Gold v. Kiker,  216 N.C. 511, 5 S.E. 2d 548; Lewis v.  Hunter,  212 
N.C. 504, 193 S.E. 814; Wachovia Bank & Trust  Co. v.  Southern Ry .  
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C'o., 209 K.C. 304, 183 S.E. 620; C a m p b e l l  v. R. R., 201 N.C. 102, 159 
S.E. 327. But  when there is no evidence of such concurring negligence, 
as in this case, then the negligence of the defendant must be the proxi- 
mate cause of the injury, otherwise the plaintiff is not entitled to recover. 
Il'ood 7%. T e l e p h o n e  Co., 228 N.C. 605, 46 S.E. 2d 717; X o n t g o m e r y  
v. Blades ,  222 K.C. 463, 23 S.E. 2d 844; Lu t t re l l  v. i l l inera1 Co.,  220 
N.C. 782, 18 S.E.  2d 412; . l l i fchrll  I > .  M ~ l f s ,  220 N.C. 793, 18 S.E. 2d 
406; X u r r a y  7.. R. R., 218 N.C. 392, 11 S.E. 2d 326; L i t t l e  v. M a r t i n  
F u r n i t u r e  C'o., 200 N.C. 731, 177 S.E. 796. For  the contributory negli- 
gence of a plaintiff mould defeat a recovery in an action such as this, even 
though the plaintiff's negligence was but one of the proximate causes of 
the injury, and not the sole proximate cause. T y s o n  v. F o r d ,  228 N.C., 
778, 47 S.E. 2d 251; Riggs  v. Gulf Oi l  Corp. ,  228 N.C. 774, 47 S.E. 2d 
254; D a v i s  v. Je f f r eys ,  197 N.C. 712, 150 S.E. 488. 

F o r  the reasons stated, we think the defendant is entitled to a new 

trial. Therefore, it becomes unnecessary to consider or discuss the re- 

maining assignments of error. 
New trial. 

S. A. SCHLOSS, JR., X4RY JAXE SILVERMAN, A X D  FLOYD S. WILD, 
TRADING .is SCHLOSS POSTER ADVERTISING COMPANY; C. C. 
FOSTER, TKADISG AS FOSTER POSTER ADVERTISING COMPANY OF 
STA4TESVILLE : N. C FOSTER, TRADING A B  FOSTER POSTER ADVER- 
TISING COMPANY OF HENDERSONVILLE : ATLANTIC OUTDOOR 
ADVERTISING COMPAST, INC : B. I,. SIZEMORE, TRADIXG AS SIZE- 
MORE POSTER ADVERTISING COMPANY; W. E. RUTLEDGE, TRAD- 
Iva a s  RUTLEDGF: POSTER ADVERTISIXG COMPANY : GENERAL 
OUTDOOR ADVERTISING COMPAXY, IKC ; J. C. HOGAN, BYNUM 
LASTON, SALLY HOGAN, AND W. G. HOGAX, TRADIKG .is BPPALACH- 
IAN POSTER ADVERTISIXG COMPANY, v. STATE HIGHWAY & 
PUBLIC WORKS COMMISSION. 

(Filed 25 May, 1!349.) 
1. State 8 3- 

The State may not he sued in its own conrts or elsewhere, in the absence 
of consent or waiver. 

2. Same- 
The State Highway and Public Works Commission is an agency of the 

State and as such is not subject to suit save in a manner expressly pro- 
vided b~ statute. G.S. 136-19. 

5. State 5 5b- 
An agency of the State is powerless to exceed the authority conferred 

upon it, a n d  therefore cannot commit an actionable wrong. 
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4. Same: Injunctions § l b  

Injunction will not lie against an agency of this State to restrain it 
from committing a tort. 

If officers of the State commit or threaten to commit a tort in the pur- 
ported performance of their official duties they are individually subject to 
be sued or enjoined, and if they seek to defend on the ground of sovereign 
immunity, they must show their authority. 

6. Same: Highways 8- 

Plaintiffs sued the State Highway and Public Works Commission to 
enjoin it from enforcing its ordinance restricting the placing of advertising 
signs along the State highways, alleging that the ordinance is in excess of 
the authority vested in the commission and is uilconstitutional. Held:  
Defendant's demurrer was properly sustained, since injunction will not lie 
against a State agency to prevent it from committing a wrong. 

APPEAL by plaintiffs from Stevens, J., Janua ry  Term, 1949, WAKE. 
Affirmed. 

Civil action for injunctive relief. 
Plaintiffs are each engaged in the business of outdoor advertising, and, 

in the course of their business, construct and now maintain advertising 
signs on privately owned, leased lands adjacent to State highways 
throughout the State of North Carolina. 

The defendant Commission has adopted the following ordinance : 
"Section No. 41. THAT WHEREAS, in the opinion of the State High- 

way & Public Works Commission a multiplicity of signs in close prox- 
imity to the State highways tend to obscure and distract the attention of 
the motorist from the necessary warning and traffic signs; 

"Now, THEREFORE, IT IS ORDERED from and after the effective date 
of this ordinance, (November 1, 1941) no advertising signs shall be 
erected along any of the State highways of the State closer than 50 feet 
to the center of the paved section of the said highway; provided, this 
restriction shall not apply to signs beyond the limits of the State highway 
right-of-way erected a t  the place of business advei-tising such business, 
or signs erected on any premises advertising such premise for sale or 
advertising for sale the products produced thereon; snd provided further, 
that  where signs have been lawfully erected on any leased property, the 
owner of such signs shall have twelve months from the effective date of 
this ordinance to relocate or readjust the said sign in  accordance with 
this ordinance.'' 

I t  has also adopted an  ordinance which prohibits the maintenance of 
structures carrying advertising signs closer than 300 feet to the inter- 
section of any highway. 
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Plaintiffs have been advised through the chairman of the defendant 
Commission that  on and after 1 Janua ry  1949 no structures bearing 
advertising signs n~i l l  be permitted to stand which are closer than 50 feet 
to the center of the paved section of any highway, and instructions and 
directions have been issued to agents, servants, and employees of the 
defendant Commission to  demolish and remove, on and after 1 January,  
1949, all structures which are being maintained in violation of the terms 
of said ordinances, which instructions would apply to signs maintained 
by each of the plaintiffs. 

The plaintiffs allege that  ( 1 )  said ordinances are in excess of the 
authority ve~ ted  in the defendant Commission and are invalid and void, 
(2 )  said ordinances are unreasonable, discriminatory, and not uniform 
in their application and in .effect confiscate and destroy private rights, 
( 3 )  said ordinances in effect amount to the taking of property without 
due process of law. (4 )  unless defendant is restrained and enjoined from 
so doing, it will, through its agents, Fenants and employees, demolish, 
remove and destroy the structures owned by plaintiffs containing adver- 
tising signs and which structures are standing on privately owned lands 
but within 50 feet of the center line of paved sections of the highways or 
closer than 300 feet to the intersection of highways, and (5)  if said signs 
are destroyed, the plaintiffs and each of them will suffer irreparable 
damage. They pray that  defendant be en jo in~d  and restrained from 
demolishi~ig and removing or in any wise interfering with said advertis- 
ing structures. 
d temporary restraining order was issued upon the return of the rule 

to show cause why said restraining order should not be made permanent, 
the defendant appeared and demurred for that  (1)  the court is without 
jurisdiction to entertain an action against the defendant Commission, an 
agency of the State, and (2)  the court is without jurisdiction of the 
alleged cause of action set out in the complaint. The demurrer was 
sustained and plaintiffs appealed. 

Hrassjield $. S l a u p i n  f o r  p la in t i f  appellants.  
R. Brookes  Pr ter s  and K e n n r t h  F .  W o o t e n  for de fendan t  appellee. 

BARP~HII~L, J. That the sovereign may not be sued, either i n  its own 
courts or elsewhere, without its consent, is an established principle of 
jurisprudence in all civilized nations. S. 1.. R. R., 145 N.C. 495 ; B e n n r t t  
v. R. R.. 1'70 N.C. 389, 57 S.E. 133; Cnrpen ter  v. R. R., 184 N.C. 400, 
114 S.E. 693; Drrdging Co.  7). S f n i r ,  191 N.C. 243, 131 S.E. 665; R o t a n  
c. S t a t e ,  195 X.C. 291, 141 S.E. 743; V i n s o n  U .  O'Berry ,  209 N.C. 287. 
183 S.E. 423: I n s u m n c r  Po. 7).  1 - n ~ m p l o y m e n t  Compensa t ion  Com. ,  217 
K.C. 495. 8 S.E. 2d 619; 49 A.J. 301, and citations in note; dnno.  42 
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A.L.R. 1465, 50 A.L.R. 1408. I n  the absence of consent or waiver, this 
immunity against suit is absolute and unqualified. Dalton v. H i g h w a y  
Com., 223 N.C. 406, 27 S.E. 2d 1 ; 40 A.J. 304. 

The State Highway & Public Works Commission is an  agency of the 
State and as such is not subject to suit save in the manner expressly pro- 
vided by statute. G.S. 136-19; Carpenter w. R .  R., supra;  Dalton 1 ) .  

H i g h w a y  Corn., supra;  M c K i n n e y  11. H i g h w a y  Commission,  192 N.C. 
670, 135 S.E. 772; L a t h a m  v. a i g h w a y  Commis,rion, 191 N.C. 141, 131 
S.E. 385; Milling Co. v. H i g h w a y  Commission, 190 N.C. 692, 130 S.E. 
724; Reed v. H i g h w a y  Corn., 209 N.C. 648, 184 S.E. 513; Y a n c e y  c. 
H i g h w a y  Commission, 222 N.C. 106, 22 S.E. 2d 256. 

I t  is a n  inanimate, artificial creature of statute. I t s  form, shape, and 
authority are defined by the Act by which it was created. I t  is as power- 
less to exceed its authority as is a robot to act beyond the limitations 
imposed by its own mechanism. I t  can commit no actionable wrong. 
Hence the owner of property cannot maintain an action against it in tort 
for damages to property. M c K i n n e y  1).  H i g h w a y  Commission, supra;  
Carpenter v. R. R., supra. I t  follows, as of course, he cannot maintain 
a n  action against i t  to restrain the commission of a tort. As against 
the defendant, his remedy is that, and that  only, provided by statute-a 
proceeding in condemnation for the assessment of compensation for prop- 
erty taken for a public use. 17ancey v. Highway  Commission, supra. 

I t  must not be understood that we hold that   lai in tiffs are without a 
remedy. When public officers whose duty it is t o  supervise and direct 
a State agency attempt to enforce an  invalid ordinance or regulation, or 
invade or threaten to invade the personal or property rights of a citizen 
in disregard of law, they are not relieved from responsibility by the 
immunity of the State from suit, even though they act or assume to act 
under the authority and pursuant to the directions of the State. P u e  ti. 
Hood,  222 N.C. 310, 22 S.E. 2d 896; Carpenter v .  R. R. ,  supra;  V i n s o n  
v. O'Berry,  supra; S .  v. Curtis ,  230 N.C. 1 6 9 ,  49 A.J. 310, 28 A.J.  
pp. 355, 450, 453; Anno. 43 A.L.R. 408. The courts are open to the 
injured party, and he may there obtain prompt and adequate relief. P u e  
v. Hood,  supra. I f  the officers seek to defend on the ground of sovereign 
immunity, they must show their authority. V i n s o n  v. O'Berry,  supra. 

But  the members of the State Highway & Public Works Commission 
are not parties defendant. Summons was served only on. the chairman 
as the process agent of the defendant. Hence, neither the validity of the 
pleaded ordinance nor the tortious nature of the alleged threatened act is 
presented for discussion or decision. 

On this record the demurrer was well advised. Hence, the order sus- 
taining the same must be 

Affirmed. 
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DR. LAXDIS G. BROWN v. W. R. & S. BUS LINES, INC. 

(Filed 25 May, 1949.) 
1. Negligence § 1%- 

Nonsuit on the issue of contributory negligence is proper only when 
plaintiff's own evidence establishes this defense as  the sole reasonable 
deduction that  may be drawn therefrom. 

2. Automobiles 5 18h (3)-Plaintiff's evidence held t o  show contributory 
negligence a s  matter  of law in  hitting bus parked on highway without 
lights. 

Plaintiff's own evidence tended to show that  he was driving along a 
straight highway a t  nighttime a t  50 miles per hour, that  he first saw de- 
fendant's bus, which was standing stationary on the highway with only its 
clearance lights burning, when it  was outlined by the lights of an ap- 
proaching car, that a t  the time he could see only 100 to 126 feet in his 
direction of travel, and that he endeavored to stop as  soon as  he saw the 
bus but that i t  was then too late to avoid the collision. Held:  The sole 
permissible conclusion from plaintiff's evidence is that  he was driving a t  
a speed a t  which he was unable to stop within the radius of his lights and 
that the collision and injury proximately resulted therefrom, and therefore 
defendant's motion for nonsuit should have been allowed. 

3. Automobiles § 8d- 
One who operates a motor vehicle a t  night milst take notice of the exist- 

ing darkness and must not exceed a speed which will enable him to stop 
within the radius of his lights. 

APPEAL by defendant f rom B u r n e y ,  J., September Term,  1948, of 
B ~ u x s w ~ c x .  Reversed. 

This  was a n  action to recover damages f o r  a p e r ~ o n a l  i n j u r y  sustained 
when a n  automobile dr iven by  plaintiff collided with the rear  of defend- 
ant's bus. T h e  collision was alleged to have been caused by the negligence 
of the defendant i n  stopping i ts  unlighted bus on the highway. T h e  
defendant denied negligence on its par t ,  and fur ther  pleaded the ccn- 
t r ibutory negligence of the  plaintiff as  a bar  to  his action. 

T h e  issues thus  raised were answered by  the  ju ry  i n  favor  of plaintiff, 
and from judgment on the  verdict defendant appealed. 

S teeens ,  R u r g w i n  & M i n t z  for plaint i f f ,  appellee. 
Harr i s s  N e w m a n  and  Roun t ree  d? Rountree  for defendant ,  appel lant .  

DEVIX, J. T h e  only question here presented is the  propriety of the 
rul ing of the  t r ia l  court i n  denying defendant's motion f o r  judgment of 
nonsuit. T h e  motion was based upon the ground t h a t  contributory negli- 
gence on the p a r t  of the plaintiff was manifest  f rom his  own testimony, 
and t h a t  no other reasonable inference could be drawn therefrom t h a n  
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that his negligence was a proximate contributing cause of his injury. 
The determination of this question necessitates exe.mination of plaintiff's 
testimony, giving him the-benefit of every reasonable inferellie in his 
favor to be drawn therefrom. 

The plaintiff testified that  on the evening of 19 October, 1947, about 
6 :40 p.m., he was driving his automobile i11 an  easterly direction on 
highway 17, a t  a speed of 50 miles an hour. The road was straight and 
practically level. Plaintiff's automobile was in good condition and his 
driving lights in working order. Several miles east of Shallotte he 
noticed in front of him on his side of the road an  unlighted object, 100 
to 125 feet distant. This was outlined by the lights of an automobile 
approaching from the opposite direction, and the object proved to  be 
defendant's bus. Plaintiff applied his brakes and skidded 37 steps, but 
was unable to stop before striking the rear of the bus. H e  said he had 
almost stopped, and that  if he had had 5 more feet he could have avoided 
it. The  only lights burning on the bus were two rear clearance lights, 
one on each side of the top. Plaintiff was not blinded by the lights of the 
oncoming automobile. H e  said with the bus in front and lights ap- 
proaching on another car his lights would not shine down the road far-  
ther than 100 to 125 feet, the distance a t  which he first observed an 
object on the road. H e  testified: "When I first saw the bus outlined 
in the headlights of the oncoming car I did not know what i t  was. A11 I 
could tell was that  there was something directly in front of me rather 
large. I detected no lights on the rear of this object. I continued on 
until just about the time i t  would take to recognize something in front  
of me and put on brakes. As soon as I found something in front of me, 
I began tostop-that proved to be too late to avoid the collision." 

This case presents another instance of the difficulty of determining the 
line between cases where opposing inferences raise questions for the jury 
and those where the contributory negligence of the plaintiff appears from 
his own testimony so clearly that  no other conclu3ion can reasonably be 
drawn therefrom. R u s  C'o. I * .  P r o d u c t s  C'o., 229 N.C. 352, 49 S.E. 2d 
623. As ( ' h i ~ f  , J ~ s ~ ~ c c  S f n r y  observed in T y s o n  1 , .  Ford, 228 N.C. 778, 
25 S.E. 2d 771, "the line of demarcation may be difficult to plot.'' The  
general principles of law involved seem well settled, but their application 
to particular facts is not always easy. However, s careful consideration 
of the plaintiff's testimony as set out in the record leaves us with the 
impression that  only the inference of negligence on his part  can reason- 
ably be deduced therefrom. Driving in the darkness a t  50 miles an hour, 
he could see only 100 to 125 feet in the> direction in which he was moving. 
With  visibility thus limited in relation to his speed, as soon as he dis- 
covered the bus in front of him he endeavored to stop but was unable to 
do so before striking it. He testified if the bus had been five feet farther 
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away he could have stopped in time to have escaped injury. As he 
expressed it, "As soon as I found something in  front of me, I began to 
stop-that proved to bc too late to avoid the collision." 

K O  other conclusion seems permissible but that  plaintiff was driving 
his automobile a t  such speed that  he was unable to  stop within the radius 
of his lights, and that  the collision and resultant in jury  proximately 
flowed therefrom. C o x  2.. Lee,  ante, 155, 52 S.E. 2d 355; B u s  Co. v. 
P r o d ~ i c f s  ( 'o . ,  229 K.C. 352, 49 S.E. 2d 623; Riggs v. Oil C'o., 228 K.C. 
774,47 S.E. 2d 254; I 'yson v. Ford ,  228 N.C. 778,47 S.E. 2d 451 ; Sibb i f f  
2.. Transi t  Co., 220 X.C. 702, 18 S.E. 2d 203; Beck v. Hooks,  218 N.C. 
105, 10 S.E. 2d 608; Stal l ings v. Transport  Co., 210 N.C. 201, 185 S.E. 
643; Weston  v. R. R., 194 N.C. 210, 139 S.E. 237. "One who operates 
a motor vehicle during the nighttime must take notice of the existing 
darkness which limits visibility to the distance his headlights throw 
their rays, and he must operate his motor vehicle in such manner and a t  
such speed as will enable him to stop within the radius of his lights." 
C o x  r .  Lee, ante ,  155, 52 S.E. 2d 355; Barlow v. Bus Lines, 229 N.C. 
382, 49 S.E. 2d 793; Duu%son v. Transportat ion Co.,  ante, 36, 51 S.E. 
2d 921; T h o m a s  v. Motor  Lines ,  ante, 122, 52 S.E. 2d 377. 

We think the negligence of the plaintiff on his own testimony in the 
respect pointed out, colhbining and concurring with defendant's negli- 
gence, was a proximate contributing cause of his injury, barring recovery 
therefor, and that  the defendant was entitled to have its motion for non- 
suit allowed. For  this reason the judgment below must be 

Reversed. 

STATE v. JOHN MUSE. 

(Filed 26 May, 1949.) 
1. Criminal Law 9 70- 

Exceptions not brought forward in appellant's brief or in support of 
which no reason or argument is stated or authority cited, are deemed 
abandoned. Rule of Practice in the Supreme Court, No. 28. 

2. Criminal Law $j 81c (3)- 
Admission of evidence over objection becomes harmless when evidence 

of similar import is admitted without objection. 

3. S a m e  
Where the answer negatives any harmful effect of an improper question 

the matter cannot be held prejudicial. 
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4. Criminal Law § 53d- 

Objection to the charge on the ground that in stating the contentions 
the court in effect gave the State's evidence of bad character the weight of 
substantive proof, is untenable when it appears that the court specifically 
charged the jury that such evidence should be considered only upon the 
question of the credibility of the defendant as a witness in his own behalf. 

3. Criminal Law § 78e (1)- 
An exception for the failure of the court to comply with the provisions 

of G.S. 1-180 must be supported by a proper ass gnment of error on this 
ground. 

6. Criminal Law § 53j- 

The failure of the court to charge that the teckimony of a witness, an 
alleged accomplice, should be scrutinized closely and accepted with care, 
will not be held for prejudicial error in the absence of a special request for 
instructions, since the matter relates to a subordinate rather than a sub- 
stantial feature of the case. 

APPEAL by defendant from Rurney, J., a t  January-February Term, 
1949, of ROBESON. 

Criminal prosecution upon a bill of indictment charging that  on 
31 December, 1948, defendant "did unlawfully and willfully have in his 
possession for the purpose of sale and did unlawfully and willfully . . . 
sell 2 one-half pints of tax-paid intoxicating whiskey against the form 
of the statute," etc. 

Upon the trial in Superior Court the State offered evidence tending to 
support the charge,-the witness L. G. McGill .;estifying to an  actual 
sale to him by defendant of two half pints of tax-paid intoxicating 
whiskey on the night of 31 December, 1948. 'The State also offered 
evidence tending to corroborate the testimony of McGill. On the other 
hand, defendant, testifying as a witness for himsslf, denied that  he had 
sold any whiskey to L. G. McGill on 31 December., 1948, or a t  any other 
time, and offered testimony of others tending to corroborate his testimony 
and to contradict the evidence offered by the State. 

Further recital of the evidence is unnecessary, since no question as to 
the sufficiency of the evidence to take the case to the jury is raised on 
this appeal. 

Verdict: Guilty as charged in the bill of indictment. 
Judgment : Imprisonment in the common jail of Robeson County and 

assigned to work under the supervision of the Sta:e Highway and Public 
Works Commission for a term of 12 months. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-Genernl ;IlcMullan crnd ;Issistmf A~torney-General Moodly 
and John R. Jordan, .Jr., Membw of Staff, for t h ~  Stlcte. 

McLean & Stacy and h'ance R. Barrington for defendant, appellant. 
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WINBORNE, J. While in the record on this appeal defendant sets out 
thirty-nine a~signments of error covering forty-five exceptions, he adverts 
in his brief to only seven of them. Those exceptions in the record not 
brought forward in his brief or in support of which no reason or argu- 
ment is stated or authorities cited, are taken to be abandoned by him. 
Rule 28 of the Rules of Practice in the Supreme Court of North Carolina, 
221 N.C. 544. 

But  as to the excel~tions which are not so deemed abandoned on this 
appeal, prejudicial error is not made to appear. We treat them seriat im. 

I. Exception Xo. 21 has this setting: On the cross-examination of 
defendant he was asked these questions, to which he gave answers indi- 
cated: "Q. You ha re  any initials? ,4. You all put i t  Cadillac, that is 
not my name. (2. Do you have an ini t ial? A. J. W. Nuse. Q. DO you 
have a C'adillac? A. Yes, 1948. Q. Paid  $4,000 for it?' '  Objection by 
defendant-overruled. Defendant excepts. "A. I wouldn't say i t  is paid 
for even." I n  this connection the record discloses that  one witness for the 
State and two for defendant had referred previously to defendant's 
Cadillac automobile. The first State's witness, L. G. McGill, in describ- 
ing the defendant's place of business and its surroundings a t  the time he 
says he went there for the alleged purchase of whiskey, testified: "His 
Cadillac automobile mas sitting out in front,-his place doesn't have any 
gas a t  it." And one of defendant's witnesses testified : "I was there when 
the Cadillac was out a t  the side of the building,-it sits there a big part 
of the time." And the other, referring to defendant, testified, "John and 
I go fishing in that  Cadillac." These statements having been admitted 
in evidence without objection, it would seem that  the reference to the 
Cadillac in the questions and answers quoted above would be harmlees. 
And defendant's answer to the question as to what he paid for the Cadil- 
lac negatives any harmful effect of the question. 

11. Exceptions 31 and 32 are directed to portions of the charge of the 
jury in which the court was stating contentions of the State upon the 
evidence offered. Defendant complajns that  in stating these contentions 
the court so emphasized the State's contention that  defendant had been 
previous l~  convicted of selling intoxicating liquors as to give it, in the 
minds of the jury, the weight of substantive evidence when defendant 
had not put his character in issue. 

I n  this connection it is noted that  defendant testified on direct exami- 
nation, "I used to sell whiskey; the last whiskey I sold I pulled time for 
i t ;  i t  has been 20 years or over. I t  was in 1927 or '28." And on cross- 
examination, he stated fur ther :  "I served time in 1927 or '28 for selling 
liquor; I served nine months." And the State in rebuttal offered evidencc 
tending to show that  the general reputation of defendant is bad for 
selling whiskey. 
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I n  reference to this evidence the court instructed the jury that  while 
defendant had gone upon the witness stand, he had not put his character 
in issue, and that, hence, evidence of his bad character was to be con- 
sidered by the jury only as affecting his credibility as a witness in the 
case and not as substantive evidence, that  is, evidence bearing upon his 
guilt or innocence. I n  the light of this instruction taken in connection 
with the statement of the contention to which exct?ptions Nos. 31 and 32 
relate, i t  seems clear that  the jury could not h(3ve misunderstood the 
recitation of the State's contentions based on the evidence. Indeed, no 
undue emphasis is made to appear. 

111. Exceptions Nos. 28 and 40 relate to portions of the charge as 
given. The vice assigned is (1 )  failure of the court to charge the jury 
that  the testimony of the witness McGill, an  alleged accomplice, should 
be scrutinized closely and accepted with care and ciiution, and ( 2 )  presen- 
tation of evidence by the court to the jury in a way to strongly fortify 
same. 

I t  is argued that  in these respects the court failed to comply with 
provisions of G.S. 1-180 which require that  the judge in his charge to 
the jury '(shall state in a plain and correct manner the evidence given in 
the case and declare and explain the law arising thereon." Bu t  i t  is noted 
that  the record contains no assignment of error based on exception to the 
failure of the court to charge. Hence the questicn of failure to comply 
with provisions of G.S. 1-180 is not presented. 

However, i t  is contended by defendant that  i t  was the duty of the court 
to instruct the jury on substantive features of the case arising on the 
evidence, even in the absence of a request for special instruction. This 
i s  a correct statement of the rule in cases to which i t  is applicable. 
Spencer v. Brown, 214 N.C. 114, 198 S.E. 630. 13ut i t  is not applicable 
to the matter here under consideration. 

I t  is well settled in decisions of this Court that  an instruction to the 
jury to scrutinize the testimony of a witness, an  alleged accomplice, is a 
subordinate rather than a substantjal feature of the charge, and, hence, 
in absence of special request therefor, the failure of the trial judge to so 
instruct "will not generally be held for reversible error." 8. v. Wallace, 
203 N.C. 284, 165 S.E. 716, and cases cited. 

IV. Exceptions 43 and 44 relate to the refusal of the court to set aside 
the verdict, and to grant  to defendant a new trial. These are formal and 
require no special treatment. 

As here indicated error is not made to appear on this appeal. 
N o  error. 
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GRLTBB OIL COMPANY v. RALPH GARNER ET AL. 

(Filed 25 May, 1949.) 
1. Monopolies § 2- 

Lessee alleged that lessor covenanted not to sell any petroleum products 
other than those of lessee within a radius of 2,000 feet of the demised 
premises or from the demised premises. Held: There being no allegation 
that lessor agreed to purchase petroleum products from anyone, the pro- 
risions of G.S. 76-5 ( 2 )  are not applicable, and, upon the pleadings, lessee 
is entitled to the continuance to the hearing of the temporary order re- 
straining lessor or its successor from selling competing products in the 
prescribed territory, and demurrer was improvidently sustained. 

2. Pleadings 9 1.- 
A demurrer admits the truth of factual averments and relevant infer- 

ences for the purpose of testing the sufficiency of a pleading, taking the 
allegations as written. 

APPEAL by plaintiff from Gwyn, J., in Chambers a t  Greensboro, 10 
February, 1949, from DAVIDSON. 

Civil action to restrain sale of petroleum products, other than "Stlan- 
tic," from demised premises as per covenant in lease. 

The complaint alleges : 
1. That  on 6 December, 1941, the plaintiff leased from Wade and 

Pearl  Tysinger a filling station on Highway 64 in Davidson County for 
a period of seven years and thereafter from year to year for a period not 
exceeding seven years a t  a rental of one cent per gallon of lessee's gasoline 
or motor fuel sold from said premises. Among other things, the lease 
provides : 

"10. Lessor corenants and agrees that  he will not, a t  any time during 
the continuance hereof, engage directly or indirectly in the business of 
handling and/or selling from the demised premises, or any other premiqes 
within a radius of 2.000 feet therefrom, any petroleum products other 
than the products of Lessee, . . ." 

2. That  two days later, on 8 December, 1941, Wade Tysinger agreed 
with the plaintiff, "In order not to complicate in any way the rental, 
since the service station has been sublet to me, it is agreeable and I prefer 
that  l c  per gallon on all gasoline purchased by me not be added to the 
purchase price," this in full satisfaction of the stipulated rent. 

3. That  on 27 March, 1945, Wade and Pearl  Tysinger sold and con- 
veyed the filling station to  Ralph and Margie Garner, and shortly there- 
after, Ralph Garner executed the following endorsement on the bottom of 
agreement of 8 December, 1941, set out in paragraph next above: "I 
purchased the above described property from Wade Tysinger and agreed 
to a payment of rent as set out in above letter. I agree to assume the 
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lease between Grubb Oil Co. and Wade and Pearl Tysinger and to com- 
ply with all its terms and conditions as if I had executed it." 

4. That on 20 December, 1948, Ralph and Margie Garner entered into 
an agreement with B. C. and Isobel Young, t/a Buck Young Oil Com- 
pany, purporting to lease to them the premises in question, from year to 
year for a term of ten years, and agreeing that onl,y petroleum products 
of ('Sinclair" should be sold on said premises. That notwithstanding 
notice from the plaintiff, the defendants have entered upon the premises, 
taken possession of plaintiff's equipment, and are undertaking to sell 
"Sinclair" products through plaintiff's pumps, etc., in violation of their 
agreement. 

Wherefore plaintiff asks for injunctive relief. 
A temporary restraining order was issued in the cause, and upon the 

return thereof, the same was dissolved and demurrer interposed by the 
defendant sustained on the ground that the covenant set out in paragraph 
10 of the lease violates G.S. 75-5, subsec. 2, being in restraint of trade. 

From judgment dissolving the injunction and susi,aining the demurrer, 
the plaintiff appeals, assigning error. The defendants have renewed 
their demurrer here. 

D.  L. P ickard  a n d  Charles  W .  M a u z e  for plaintiff, appel lant .  
D o n  A. W a l s e r  for defendants ,  appellees. 

STACY, C. J. The question for decision is whether the covenant in 
suit runs counter to the anti-monopoly or anti-trust laws. 

I t  is not surprising that the parties are in disagreement as to their 
rights under the instruments in suit. A lessor who has nothing but a 
filling station to lease covenants, in med ias  res,  with his lessee not to 
handle or sell from the demised premises, or other premises within a 
radius of 2,000 feet, any petroleum products other than those of the 
lessee. It is quite understandable that the lessee might not want the 
lessor to handle competing products within a radius of 2,000 feet, and 
such a covenant seems legally permissible, S e a  Food Co.  v. W a y ,  169 
N.C. 679, 86 S.E. 603, but why the lessor should be asked to stipulate 
and agree in his lease not to handle competing products "from the demised 
premises," is not so readily perceived. He  apparently has no right to 
handle anything from the premises while under demise. 

However this may be, there is no allegation that the lessor has agreed 
to purchase petroleum products from anyone-a necessary averment to 
attract the provisions of G.S. 75-5, subsec. 2. This statute makes it 
unlawful, i n t e r  alia, to sell any goods, wares, merchandise, or things of 
value upon condition that the purchaser will not deal in the goods, wares, 
merchandise, articles or things of value of a competitor or rival in busi- 
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ness. Shoe Co. v. Dept. Store, 212 N.C. 75, 193 S.E. 9 ;  Fashion Co. v. 
Grant, 165 N.C. 453, 81 S.E. 606; Standard Oil Co. v. United States, 

U.S. , 69 S. Ct. 1051, denied 13 June,  1949. 
I t  is true there is here in a letter written by the lessor to the lessee, two 

days after the lease was signed, the statement, "since the service station 
has been sublet to me," but this is all that  appears on the subject of a 
sublease. I t  falls short of an  allegation that the lessor agreed to purchase 
petroleum products from the lessee on the condition denounced by the 
statute. Lewis v. Archbell, 199 N.C. 205, 154 S.E. 11; Wooten v. Harris, 
153 N.C. 43, 68 S.E. 898. The only challenged agreement appearing on 
the face of the complaint is the lessor's covenant not to ha'ndle or sell 
from the demised premises, or other premises within a radius of 2,000 
feet, any petroleum products other than the products of the lessee. This 
agreement apparently runs afoul of no statute, Hill v. Davenport, 195 
N.C. 271, 141 S.E. 752, and hence i t  is not subject to successful challenge 
in  the manner and form here presented. A demurrer admits the truth 
of factual averments and relevant inferences for the purpose of testing 
the sufficiency of a pleading. Leonard c. ,?faxwell, Comr., 216 N.C. 89, 
3 S.E. 2d 316. 

I t  would seem, therefore, that as presently presented, the plaintiff is 
seeking to enforce a permissible restriction in a lease, rather than a for- 
bidden condition in a sales contract. Anno. 83 A.L.R. 1416 ; 126 A.L.R. 
1375 ; 24 Am. Ju r .  716. 

Of course, if i t  should appear on the hearing that  the demise of the 
premises to the lessee and its immediate subletting to the lessor, for 
purposes of operation, were but parts of a single transaction, though 
separately stated, a different situation might arise from what is presently 
alleged. Nevertheless, on demurrer, we must take the pleading at  its 
face value. Bnno. 83 A.L.R. 1418. 

The demurrer was improvidently sustained. I n  the present state of 
the record, the injunction should have been continued to the hearing. 

Error and reversed. 

STATE r. THZTRRfAN BLANKS. 

(Filed 25 May, 1949.) 

1. Criminal Law 53 53f,53k- 
Objection that in stating the contentions, the court unduly emphasized 

the testimony of certain of the State's witnesses held untenable, it np- 
pearing that the court stated the testimony of these and other witnesses 
fully and fairly. 



502 I N  THE SUPREME COURT. [230 

2. Criminal Law § 78e (2)-  
Exception to an immaterial misstattment of the evidence will not be con- 

sidered when the matter was not called to the trial court's attention a t  
the time. 

3. Homicide § 27h- 
Defendant pleaded not guilty and did not testify personally or malie 

any admission. Defendant's counsel did not admit that  the gun with 
which deceased was shot was in the hands of defendant, but did offer to  
plead guilty of murder in the second degree. The court charged that 
defendant contended he was not guilty of any of the degrees of homicide, 
seriatim, and that he contended that the jury should have a reasonable 
doubt of his guilt and acquit him of any offense. Held:  The charge was 
not prejudicial to defendant. 

4. Homicide ij 23- 
Evidence tending to show that defendant had animosity toward de- 

ceased, that  he approached him armed with a gun and ordered him to 
"Stick em up" several times, and shot his unarmed victim when he had 
raised his hands as  high as  his head, is  held sufficient to sustain convic- 
tion of murder in the first degree, and objection that  there was no suffi- 
cient evidence of premeditation and deliberation is untenable. 

5. Criminal Law 8 53d: Homicide § 27a- 
The court merely recited testimony that  after the offense, defendant 

went to the city and surrendered to the officers. The failure of the court 
to charge upon the law of flight is not error, since in no place in the charge 
did the court instruct the jury that it should consider flight as  evidence 
of guilt, much less that  it  might be considered a s  evidence of guilt of first 
degree murder. 

6 .  Criminal Law 3 34d: Homicide § 1%- 

Flight of a defendant may be considered with other circumstances a s  
a n  implied admission of guilt, but it is not evidence of premeditation o r  
deliberation in a homicide prosecution. 

APPEAL by defendant  f r o m  B u r n e y ,  J., J a n u a r y  Term,  1949, of 
I~LADEN.  N o  error. 

Attorney-General  i V c M u l l a n  and  Assis tant  At tcrney-General  B r u t o n  
for the S ta te .  

Rober t  R. B o n d ,  Dov id  S inc la i r ,  and Robert  J .  H e s f e r  f o r  de fendan t ,  
appel lant .  

DEVIN, J. T h e  State's evidence tended to show t h a t  the homicide 
occurred on the afternoon of Sunday,  7 November, 1948, a t  the  home of 
Owen Graham,  i n  the presence of a number of witnesses who had gath-  
ered there. G r a h a m  and another  were seated i n  an  automobile i n  f r o n t  
of the house. and the deceased had walked u p  near  by when the  defendant 
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came from behind the house with a shotgun. H e  approached within 10 
or 11 feet of the deceased and said to him. "Stick em up." This he re- 
peated three times. The deceased raised his hands as high as his head, 
and the defendant then shot him, killing him instantly. After shooting 
the deceased the defendant said, "You took a gun off my  brother one time 
six months ago. It's too late now, I done killed him," or ('I have done 
done it." The deceased had no weapon or anything in  his hand. I t  was 
in evidence that  defendant had told a witness that  deceased had accused 
him and Graham of making liquor. After shooting deceased, the defend- 
ant  left and went to Wilmington, where he surrendered to the officers. 

The defendant did not testify and offered no evidence. A t  the close of 
the State's evidence the defendant through his counsel moved for judg- 
ment of nonsuit as to murder in the first degree, offering to tender plea 
of guilty of murder in the second degree. The motion was denied. 

The defendant assigns error i n  the court's charge to the jury in the 
several respects pointed out by his counsel in their brief and stressed in 
the oral argument. - 

The first two exceptions brought forward are based on the ground that 
the court in reciting the evidence stated the State's contentions as to the 
testimony of certain witnesses more in detail than was accorded defend- 
ant's contentions. However, from an  examination of the charge, we 
think the trial judge stated the testimony of these and other witnesses 
fully and fairly, and we perceive no hurtful effect to the defendant on 
that  score. Defendant also noted exception to the fact that  in one in- 
stance the court in stating the State's contentions quoted the remark made 
by the defendant after the shooting as "You took my  brother's gun six 
months ago and I have gotten you now," instead of stating the last clause 
in the language of the witness as ('I done killed him." We do not find 
here any material misstatement of the evidence, nor was this called to the 
court's attention a t  the time. S. v. Hooks,  228 K.C. 689, 47 S.E. 2d 234; 
8. v. Edwards, 228 N.C. 153, 44 S.E. 2d 725. 

The defendant also noted exception for that  the court in stating de- 
fendant's contentions said the defendant contended he was not guilty of 
any offense, and that  the jury ought not to believe him guilty of murder 
in first degree or i n  second degree, or manslaughter; that  the jury should 
have a reasonable doubt as to his guilt and give him the benefit of such 
doubt and acquit him. The defendant suggests that  as he had offered 
to plead guilty of murder in the second degree and his counsel had so 
stated, this had the effect of prejudicing him in the eyes of the jury. 
Bu t  the defendant had pleaded not guilty. H e  had not testified or per- 
sonallv made anv admission. H i s  counsel admitted the deceased died as 
result of gunshot wound but declined to admit the gun was in the hands 
of defendant. The burden was on the State throughout to satisfy the 
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jury beyond a reasonable doubt of his guilt. The credibility of the 
witnesses was for the jury. There wtis no error, of which the defendant 
can complain, in instructing the jury aq to the different degrees of homi- 
cide, or in charging them that  they phould not return verdict of guilty 
of murder in the first degree if they entertaine a reasonable doubt about 
it, or find the defendant guilty of any lesser offense unless so satisfied 
from the evidence beyond a reasonable doubt, and that unless they so 
found they should acquit him. S.  v. Makaell ,  215 N.C. 32, 1 S.E. 2d 
125; S. v. Ellison, 226 N.C. 628, 39 S.E. 2d 842 Nor was there error 
in  giving the defendant the benefit of these principles of law in stating 
contentions based thereon. 

I t  was argued that  the State's evidence was insufficient to make out - 
a case of first degree murder for that i t  showed the homicide was com- 
mitted upon a sudden impulse, prompted by the circumstance of the 
moment, rather than as the result of premeditation and deliberation, and 
that  the court should have so instructed the jur*y. But  we think that 
was a matter for the jury, and that  there was evidence to support the 
charge of murder in the first degree. S. v. Walker ,  173 N.C. 780, 92 
S.E. 327; S. c. Benson, 183 N.C. 795, 111 S.E. $69;  S. v. Buf fk in ,  209 
N.C. 117. 183 S.E. 543; S.  c. Wise ,  225 N.C. 746, 36 S.E. 2d 230. 

The de'fendant excepted to the court's action in reciting the testimony 
of the witnesses that after the shooting the defendant left and went to 
Wilmington without explaining to the jury the law relating to flight. 
An examination of the judge's charge shows that in quoting this testi- 
mony he did not refer to i t  specifically as evidence of guilt, or include 
i t  in his statement of the State's contentions as constituting evidence of 
guilt. The court merely stated the testimony of witness that "he went to 
Wilmington and surrendered to the officers." Nor does it appear that 
this testimony was permitted to be considered by the jury as evidence of 
first degree murder. I t  is well settled that  flight of a defendant is not 
evidence of premeditation or deliberation, but may be considered with 
other circurnitances on the question of guilt, or as a circumstance from 
which an inference of conscious guilt might be drawn, unless explained. 
S. v. Foster, 130 N.C. 666, 41 S.E. 284; S. P .  hrnlonee, 154 N.C. 200, 
69 S.E. 786; S. I?. Payne,  213 N.C. 719, 197 S.1:. 573; 8. v. Peterson, 
228 N.C. 736, 46 S.E. 2d 852. 

After a careful consideration of the exceptions brought forward in 
defendant's appeal as well as the entire record, including the charge of 
the trial judge, we reach the conclusion that  the]-e was no error in the 
trial of which the defendant can justly complain, and that  the judgment 
below must be affirmed. 

N o  error. 
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G. F. BRANCH, .JOHN W. OXENDINE, N. C. STUBBS, L. G. SINGLETARY, 
J. B. POWELL AND J. &I. POWELL, INDIVIDUALLY AND AS TAXPAYERS OF 

ROBESON COUNTT, NORTH CAROLINA, AXD ON BEHALF OF SAID 
COUKTY, V. BOARD O F  EDUCATION OF ROBESON COUNTY, BOARD 
OF COUNTT COMMISSIONERS O F  ROBESON COUNTT, D. L. 
GREENE, COUNTY SUPERINTEKDEST OF COUNTY SCHOOLS: W. D. REY- 
NOLDS, ROBESON C'OUXTY MASAGER ; LUMBERTON ADhfINISTRATIVE 
SCHOOL UNIT, FAIRMONT ,4DMINISTRATITTE UNIT, L. McK. PAR- 
KER, ROBESON COUNTY TAX COLLECTOR, A N D  HONORABLE HARRY 
McMULLAN, ATTORREY-GENERAL OF NORTH CAROLIKA. 

(Filed 25 hIay, 1949.) 
1. Appeal and Error § S 

An appeal will lie from the dissolution of a temporary restraining order. 

2. Injunctions 3 9- 

The findings of fact made upon the hearing of an order to show cause 
why a temporary restraining order should not be continued are not bind- 
ing upon the hearing of the cause upon its merits. 

3. Appeal and Error 38,40c- 

An order dissolving a temporary restraining order will be presumed 
correct, and when appellants fail to overcome the presumption of correct- 
ness the order will not be disturbed. 

4. Injunctions 3 la- 
Injunction will not lie to restrain an act which has already been done 

a t  the time of the institution of the action. 

PLAINTIFFS' appeal from hTimocks, J., a t  Chambers, September Crim- 
inal Term, 1948, ROBESON Superior Court. 

The plaintiffs brought this action to secure a mandatory injunction 
against the defendants with respect to moneys alleged to be in  the hands 
of the defendant Commissioners from collection of delinquent taxes, 
including those levied for educational purposes, alleging that they are in 
danger of misapplication. 

At  the same time they secured a temporary restraining order against 
all the agencies joined as defendants from expending funds out of certain 
accounts as explained i n f r a ,  and an order to show cause why the tempo- 
rary injunction should not be continued to the hearing. The appeal is 
from dissolution of the restraining order. 

They attack as unconstitutional Chapters 486 and 487 of the Session 
Laws of 1945, both concededly public-local laws applying only to Robeson 
County. They are alleged to be in contravention of Article IX,  Section 
5, of the North Carolina Constitution, and other provisions of the State 
and the Federal Constitutions contended to have a bearing upon their 
validity. 



I N  T H E  S U P R E M E  COUIIT. 

Both cited Session Acts relate to the proceeds of belated collections 
of delinquent taxes, purport to alter the method of interfund accounting 
theretofore in  use in the county, so that  surplus funds over budgetary 
requirements, with respect to these taxes, should be passed into the gen- 
eral fund (Chapter 4 8 7 )  or the revolving fund account (Chapter 4 8 6 )  
without distinguishment of character or source. Custodial status re- 
mained unchanged. 

The gravamen of plaintiffs' objection is that  the proceeds of the 
delinquent tax collections, including substantial 3ums in the aggregate, 
which, as general funds, were thus made subject to expenditure, a t  dis- 
cretion of the board, for  nonschool purposes; and when put in the 
revolving fund from which other funds might be supplemented, the same 
result would follow. 

At  the hearing the several boards and agencies3 were represented and 
proceeded with evidence. 

The Board of County Commissioners introduced evidence tending to 
show that  all the current budget requirements with respect to the schools 
had been currently met, and that  the unexpected r;?sult of delinquent tax 
collections had created a surplus not needed in that  respect. The evi- 
dence tended to show that  while the revised syst2m of bookkeeping did 
not distinguish the sources and amounts of the inter-fund collections, this 
could be accomplished by analysis of the levy and collection for the 
several years involved; and that  such analysis showed that  the total 
expenditures actually made from these funds for educational purposes 
were approximately equal to the aggregate collections of taxes chargeable 
to educational purposes, and that  no invasion of those collections had been 
made for other purposes. The evidence tended to show that  an  emer- 
gency with respect to school buildings existed ; the existing buildings and 
facilities which i t  was their duty under the statute to maintain, had 
become inadequate, unsanitary, dangerous, and wholly unfit to house the 
growing student population, especially those in use by the Negro race; 
and that  the funds had been used in the erection <of school buildings and 
the furnishing of facilities without which the conduct of the schools could 
not be carried on. The evidence tended to show that  the "funds" with 
which plaintiffs' action is concerned were thereby practically exhausted,- 
with the exception of a still pending item between the City of Lumberton 
and the County of Robeson, when plaintiffs began their action. 

The evidence, consisting of affidavits and voluminous accounts ex- 
hibited by respondents-the plaintiff offered no evidence-was heard by 
Judge Kimocks, who, on consideration thereof and of the pertinent 
statutes, and the argument of counsel, found fa~:ts consistent with the 
foregoing summary, concluded that  the acts cited did not contravene any 
constitutional provisions, and dissolved the tempcsrary restraining order. 

Plaintiffs appealed. 
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Malcolm hfcQueen, F.  D.  Hacke t f ,  Frank McIVeill, and Hector McLean 
for plaintiffs, appellants. 

McKinnon & Seawell and McLean d Stacy  for defendant Board of 
Commissioners of Robeson C o m f y ;  W .  D.  Reynolds, Robeson County 
Manager; and L. McK.  Parker, Robeson County T a x  Collector, appel- 
lees. 

E. J .  Johnson for defendant Board of Education of Robeson County,  
appellee. 

Ozmer L. Henry  for defendants Lumberton Administrative School Ilnit 
and Red Springs Administrative School Uni t ,  appellees. 

F. Wayland Floyd for Fairmont Administrative School Un i t ,  appellee. 

SEAWELL, J. Although the plaintiffs have appealed from an inter- 
locutory order, it has been considered, in the practice, as one involving a 
substantial right and subject to appeal. McIntosh, N. C. Practice and 
Procedure, Sec. 876, p. 993; Jones v. Thorne,  80 N.C. 72. 

However, it must be borne in mind that the proceedings on the show 
cause order, including the findings of fact, are significant only with 
respect to the immediate issue-whether the order should be continued to 
the hearing or dissolved; and the findings of fact are not binding on the 
court upon the final hearing. Grantham v. N u n n ,  188 N.C. 239, 124 
S.E. 309; Owen v. Board of Education, 184 N.C. 267, 114 S.E. 390; 
Sut ton  v .  Sutton,  183 N.C. 128, 110 S.E. 777. 

The evidence is summarized here only for the purpose of the present 
review, in passing upon the validity and propriety of the order assailed. 

Detailed consideration of the questions fundamentally involved might 
embarrass, instead of aid, the hearing on the merits and will not be 
attempted. 

The decision of the court below rested largely on its sound judgment, 
subject, of course, to the legally applicable principles. We cannot say 
that these latter have been invaded. The presumption of correctness of 
the judgment entered below applies to cases of this kind, Plott c. Com- 
sioners, 187 N.C. 125, 121 S.E. 190; H y a t f  v. DeHart ,  140 N.C. ,270, 
52 S.E. 781, and the plaintiffs have not overcome it. Indeed, upon the 
evidence, the court had before it the question whether by exhaustion of 
the funds intended to be protected, the acts sought to be restrained had 
already become a fnif accompli when the action began. Yates  u. Dixie 
Fire Ins.  Co., 166 N.C. 134, 81 S.E. 1062. 

Affirmed. 
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STATE v. KEXSETH hlhTHZS AND JOHZT DRYXAS. 

(Filed 25 May, 1949.) 
1. Burglary § 11- 

Evidence of each defendant's guilt of first degree burglary held sufficient 
to be submitted to the jury and overrule defendan& motions for nonsuit 
on this charge. 

2. Burglary g 13a- 

Even where the jury finds facts constituting burglary in the first degree 
in a prosecution for this offense, it may return a verdict of guilty of 
burglary in the first degree, or guilty of burglary in the first degree with 
recommendation for imprisonment for life, or, if the jury deems it proper, 
guilty of burglary in the second degree. G.S. 14-52, G.S. 15-171. 

3. Burglary 9 1%- 
In a prosecution for burglary in the first degree it is error for the court 

to fail to charge the jury that it may return a verdict of guilty of burglary 
in the first degree with recommendation of imprisonment for life. G.S. 
14-52, G.S. 1-180. 

APPEAL by defendants from Clement, J., a t  J anua ry  Term, 1949, of 
BUNCO~XBE.  

Criminal prosecution upon a n  indictment found as a true bill a t  
J anua ry  Term, 1949, of Buncombe and containing five counts charging, 

F i r s t :  "That John Dryman and Kenneth Mathis, late of the county 
of Buncombe, on 22 October, 1948, about the hour cf seven o'clock in the 
night of the same day, with force and arms, a t  and in the county afore- 
said, the dwelling house of one Clyde Bennett there situate, and then and 
there actually occupied by one Clyde Bennett, feloniously and burglari- 
ously did break and enter, with intent, the goods and chattels of the said 
Clyde Bennett in the said dwelling house then and there being, then and 
there feloniously and burglariously to steal, take and carry away, con- 
t rary  to  the form of the statute in such cases made and provided, and 
against the peace and dignity of the State." 

Second: The same as the first, adding: "and then and there in such 
dwelling house, John Dryman and Kenneth Mathis of the value of three 
thousand ($3,000.00) dollars of the money, goods, chattels of the said 
Clyde Bennett in the said dwelling house, then and there being found, 
then and there feloniously and burglariously did aiteal, take and carry 
away, contrary to the form of the statute . . ., etc." 

Third : Charges John  Dryman and Kenneth M a ~ h i s  with the criminal 
offense of robbery of Clyde Bennett with firearms-at the same time and 
place specified in the first and second counts. 

Four th :  Charges that  John Drymnn and Kenneth Mathis a t  same 
time and place feloniously and secretly assaulted Clyde Bennett with 
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deadly weapons, with intent to kill and murder him, inflicting serious 
and permanent injuries upon him not resulting in death, etc. 

F i f th  : Charges that  John Dryman and Kenneth Mathis, a t  same time 
and place, did unlawfully and feloniously take, steal and carry away 
$3,000.00 in money owned by and in possession of Clyde Bennett. 

Upon arraignment a t  the Janua ry  Term, 1949, of Superior Court of 
Buncombe County on the bill of indictment just described, defendants 
J o h n  Dryman and Kenneth Mathis pleaded not guilty. 

And on the trial in Superior Court the State offered evidence tending 
to support as against defendants the charge so preferred against them. 
Defendants offered no evidence. 

Verdict : As to defendant John  Dryman : "Guilty of burglary in the 
first degree." As to defendant Kenneth Mathis: "Guilty of burglary in 
the first degree charged in the bill of indictment." 

Judgment : As to each, John Dryman and Kenneth Mathis, separately, 
death by the administration of lethal gas. 

Each defendant, John Dryman and Kenneth Mathis, eeparately, ap- 
peals from the judgment so rendered against him to the Supreme Court 
and assigns error. 

Attorney-General McMullan and Assistant Attorney-General Moody 
for the State. 

F. Piercy Carter and Shelby E. Horfon, Jr., for defendant Mathis. 
Henry C .  Fisher for defendant Dryman. 

WINRORXE, J. The evidence offered by the State on the trial in 
Superior Court, as shown in the record of the case on appeal, taken in the 
light most favorable to the State, is sufficient to take the case to  the jury 
as to each defendant on each of the essential elements of the crime of 
burglary in the first degree as defined by the laws of the State, and to 
support as to each defendant a verdict of guilty of burglary in the first 
degree. Hence. there is no error in the denial of defendants' motions for 
judgment as of nonsuit on the charge of burglary in the first degree. See 
S. v. Bennett, 226 N.C. 82, 36 S.E. 2d 708, and cases cited, and S. v. Bell, 
205 N.C. 225, 171 S.E.  50, and cases cited. But  since error in another 
phase of the trial, necessitating a new trial, is made to appear, no useful 
purpose will be served by a narrative of the evidence adduced by the State. 

However, assignment of error #82, based upon defendant Mathis' 
exception No. 65 and defendant Dryman's exception No. 7 5 ,  to the 
failure of the trial judge to charge in  respect to the right of the jury 
under G.S. 14-52 to return a verdict of guilty of burglary in the first 
degree and to recommend in connection therewith that  punishment there- 
for shall be imprisonment for life in the State's prison, is well founded. 
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The Attorney-General, in the State's brief, says, "We do not find that 
the court did charge the jury on this statute." 

I n  this connection i t  may be noted that the General Assembly of 
North Carolina has enacted several statutes pertaining to burglary and 
the punishment therefor, among which are G.S. 14-51, G.S. 14-52, and 
G.S. 15-171. G.S. 14-51 declares that there shall be two degrees in the 
crime of burglary as defined at the common law. I t  defines what shall 
constitute burglary in the first degree, and what shall constitute burglary 
in the second degree. And G.S. 14-52, as to punishment for burglary, 
prescribes that "any person convicted according to the due course of law, 
of the crime of burglary in the first degree shall suffer death: Provided, 
if the jury shall so recommend, the punishment shall be imprisonment 
for life in the State's prison. Any one so convicted of burglary in the 
second degree shall suffer imprisonment in the Staxe's prison for life, or 
for a term of years, in the discretion of the court.'' The proviso in the 
statute was added by the General Assembly of 1941 (P.L. 1941, Ch. 215). 
Before the enactment of it, a verdict of guilty of burglary in the first 
degree made death sentence mandatory. But since the enactment of it, 
when a jury in returning a verdict of guilty of burglary in the first 
degree recommends imprisonment for life, the death penalty is thereby 
eliminated, and sentence of life imprisonment is mandatory. Thus a 
substantial right is created by the proviso in G.S. 14-52 in favor of one 
charged with burglary in the first degree. And in such case, i t  is the 
duty of the trial judge under the provisions of G.S. 1-180 "to declare and 
explain the law arising thereon." 

Moreover, G.S. 15-171 provides that '(where the crime charged in the 
bill of indictment is burglary in the first degree the jury, upon the 
finding of facts sufficient to constitute burglary in the first degree as 
defined by statute, may elect to render a verdict of guilty of burglary in 
the second degree if they deem it proper so to do," and "the judge in his 
charge shall so instruct the jury." See S. v. Surles, ante, 272. 

Therefore, taking the two statutes together, G.S. 14-52 and G.S. 15-171, 
when in a case in which the charge is burglary in the first degree the 
jury finds from the evidence and beyond a reason,~ble doubt facts con- 
stituting burglary in the first degree, one of three verdicts may be 
returned : (1)  Guilty of burglary in the first degree, which carries a man- 
datory death sentence; (2)  Guilty of burglary in the first degree, with 
recommendation of imprisonment for life, which calls for a sentence to 
life imprisonment; and (3) if the jury ('deem it proper so to do," Guilty 
of burglary in the second degree, for which the sentence may be life 
imprisonment, or imprisonment for a term of yeam in the discretion of 
the judge, all in accordance with the statutes. 
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I n  the present case the trial judge failed to declare and explain the law 
in respect to  the provisions of the proviso in G.S. 14-52, as required by 
G.S. 1-180, and in so doing deprived defendants of the benefit of a sub- 
stantial right, which entitles them to a new trial. 

Hence, other exceptions have not been considered, as the matters to 
which they relate may not recur on another trial. 

New trial. 

LESS MARTIN, ADMINISTRATOR OF DAVID MARTIN, JR., DECEASED, v. H. R. 
CURRIE. 

(Filed 25 May, 1949.) 

1. Appeal and Error § 39e- 
The exclusion of testimony cannot be held prejudicial when it does not 

appear what the witness would hare testified if permitted to do so. 

2. Negligence § 1 6  

Where there is evidence warranting the inference that marlis on the 
ground a t  the scene where defendant's tractor overturned, causing the 
death of the driver, plaintiff's intestate, existed a t  the time of the accident, 
testimony as to such inarks is competent. 

3. Death § 8- 
Since exemplary or punitive damages are not recoverable in an action 

for wrongful death, evidence of the pecuniary state of defendant is irrele- 
vant, and objection is properly sustained to a question asltcd defendant 
as to the amount of land he owned. G.S. 28-174. 

4. Master and Servant § 14a- 
The charge of the court as to the duties of an employer to his employee 

and the liability of the employer for negligent injury to the employee, Aeld 
without error. 

APPEAL by plaintiff from Armstrong, J., and a jury, a t  November 
Term, 1948, of RICHMOND. 

The plaintiff's intestate, David Martin, J r . ,  suffered death from the 
overturning of a tractor which he was using in rendering agricultural 
services for his employer, H. R. Currie, the defendant. The plaintiff 
thereupon sued the defendant for damages under G.S. 28-173 upon a 
complaint alleging that  the death proximately resulted from the negli- 
gence of the defendant in furnishing the intestate a defective tractor. 
The defendant answered, denying negligence on his part  and pleading 
assumption of risk and contributory negligence on the par t  of the intes- 
tate. 
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The evidence at  the trial was conflicting, and the court submitted these 
four issues to the jury: (1)  Was the death of plaintiff's intestate, David 
Martin, Jr., caused by the negligence of the defendant, as alleged in the 
complaint? (2)  I f  so, did the plaintiff's intestate, David Martin, Jr., 
assume the risk incident to his employment? (3)  Did plaintiff's intes- 
tate, David Martin, Jr., by his own negligence, contribute to his injury 
and death? (4)  What amount, if any, is plaintiff entitled to receive 
of the defendant ? 

The jury answered the first issue "No," and the court rendered judg- 
ment on this verdict exonerating the defendant from liability to the 
plaintiff. The plaintiff thereupon appealed, assigning errors. 

EI. F.  Seawell, Jr., for plaintiff, appellant. 
Jones & Jones for defendant, appellet?. 

ERVIN, J. The plaintiff's first exception is addressed to the ruling 
of the court sustaining an objection of the defendant to a question pro- 
pounded to the plaintiff's witness, Elcoe Covington, by plaintiff's counsel 
calling for a description of the condition of the tractor in controversy 
"about a month after the accident." This exception cannot be considered 
on this appeal for the record does not show what (evidence this witness 
would have given if he had been permitted to answer the question. 
Francis v. Francis, 223 N.C. 401, 26 S.E. 2d 907; Gibson v. Insurance 
Society, 217 N.C. 564, 9 S.E. 2d 15;  I n  re Will  of Rtdding,  216 N.C. 497, 
5 S.E. 2d 544; Hammond v. Williams, 215 N.C. 657, 3 S.E. 2d 437. 

The defendant reached the scene of the fatal accident immediately 
after the tractor overturned, and was permitted to testify as to marks 
then appearing on the ground at that place. Since the record warrants 
an inference that these marks existed at the time of the accident, this 
evidence was properly received. Shaw v. Handle Co., 188 N.C. 222, 124 
S.E. 325; Norris v. Mills, 154 N.C. 474, 70 S.E. 912; Blevins v. Cotton 
Mills, 150 N.C. 493, 64 S.E. 428. 

The court rightly sustained the defendant's objection to the following 
question put to defendant on cross-examination by plaintiff's counsel: 
"How much farm land do you have?" Evidence of' the pecuniary state 
of the defendant is irrelevant and inadmissible in an action for damages 
for death by wrongful act because the controlling statute does not allow 
recovery of exemplary or punitive damages in such cases. G.S. 28-174; 
Collier u. Arrington, 61 N.C. 356; Gray v. Little, 1537 N.C. 304, 37 S.E. 
270. 

The exception to the charge is untenable. The excerpt assigned as 
error conforms to the law of master and servant as h i d  down in repeated 
decisions of this Court. Murray v. R .  R., 218 N.C. ,392, 11 S.E. 2d 326; 
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Craver v. Cotton Mills, 196 N.C. 330, 145 S.E. 570; Watson v. Tanning 
Co., 192 N.C. 790, 136 S.E. 117;  Lindsey v. Lumber Co., 190 N.C. 844, 
130 S.E. 713; Riggs v.  Mfg. Co., 190 N.C. 256, 129 S.E. 595; Cable v. 
Lumber Co., 189 N.C. 840, 128 S.E. 329; Murphy v. Lumber Co., 186 
N.C. 746, 120 S.E. 342; Owen v.  Lumber Co., 185 N.C. 612, 117 S.E. 
705; Tri f t  v. Lumber Co., 183 N.C. 830, 111 S.E. 872. 

When all is said, the trial in the court below resolved itself into a legal 
battle over sharply contested issues of fact. The jury answered the issue 
relating to the actionable negIigence of the defendant adverse to plaintiff 
under a charge free from error. Hence, the trial and judgment must be 
upheld. 

N o  error. 

STATE v. P. S. WHITE. 

(Filed 2.5 May, 1049.) 
1. Criminal Law 5 62f- 

Where defendant appeals to the Superior Court from a suspended sen- 
tence entered in a municipal court, he may not complain that upon his 
plea of guilty in the Superior Court, sentence is entered without condi- 
tional or electire suspension. 

2. Bills and Sotes 5 37- 
The offense proscribed by G.S. 14-107 is not the attempted payment of a 

debt, but the giving of a worthless check with its resulting injury to 
society in undermining confidence in negotiable paper. 

3. Criminal Law 5 62a- 
A sentence of 18 months on the roads entered upon defendant's plea of 

guilty to a misdemeanor is within that permitted by law, and therefore 
cannot be "cruel and unusual" in a constitutional sense. Constitution of 
Ii. C., Art. I, Sec. 14. 

APPEAL by defendant from Robbif t ,  J., at  December Term, 1948, of 
GCILFORD (Nigh Point  Division). 

Criminal prosecution on warrant  charging the defendant with drawing 
and uttering a worthless check in  violation of G.S. 14-107. 

On 17 August, 1948, the defendant gave the Powell Motor Company of 
High Point  a check drawn on a Charlotte bank for $1,535.00 in payment 
of an automobile. The check was returned marked "Insufficient Funds." 
The defendant requested that  i t  be redeposited, which was done, and i t  
was again dishonored. 

Warrant  was issued for the defendant on 30 August, 1948. From a 
conviction in the Municipal Court of the City of High Point  and sentence 
of 18 months on the roads, suspended on condition the defendant pay the 
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holder the amount of the check and the costs of the action, the defendant 
appealed to the Superior Court of Guilford County. 

I n  the Superior Court, the defendant, through counsel, entered a plea 
of guilty and was sentenced to 18 months on the roads. 

The defendant appeals, alleging that the sentence imposed is excessive 
and violative of Art. I, Sec. 14, North Carolina Coiistitution. 

Attorney-General McMullan, Assistant Attorney-General Moody, and 
John R. Jordan, Jr., Member of Staff, for the State. 

York ,  Xorgan & York for defendant. 

STACY, C. J. The question for decision is the reasonableness of the 
punishment inflicted. The defendant was given an opportunity in the 
Municipal Court to escape the road sentence there imposed by paying his 
check and the costs of the action. This he elected not to do. 

He  was given the same sentence upon a plea of guilty in the Superior 
Court without any conditional or elective suspension. He  would now 
like to go back and accept the conditions attached to the sentence in the 
Municipal Court. These conditions, however, are no longer available 
to him. 

His  appeal here is to test the alleged cruelty an.d unusuality of the 
punishment inflicted in the Superior Court where :he entered a plea of 
guilty to the offense charged. 

The defendant was given two chances by the holder of the check, and 
two by the Municipal Court. The Superior Court evidently thought the 
best way to take his bad checks out of circulation wrls to take him out of 
circulation for awhile. A check is a negotiable instrument and passes 
readily through the channels of commerce because of the faith and confi- 
dence which those in the marketplaces are willing to repose in negotiable 
paper, and it is an injury to society to undermine this confidence. I t  is 
not the attempted payment of a debt that is condemned by the statute, 
but the giving of a worthless check and its consecpent disturbance of 
bilsiness integrity. S. v. Yarboro, 194 N.C. 498, 140 S.E. 216. 

The sentence imposed is less than the punishment heretofore approved 
in a number of misdemeanor cases. I t  cannot be said to be "cruel and 
unusual" in a constitutional sense. The judgment will be affirmed on 
authority of 8. v. Levy, 220 N.C. 812, 18 S.E. 2d 355; S. v. Parker, 220 
N.C. 416, 17 S.E. 2d 475; 8. v. Brackett, 218 N.C. 369, 11 S.E. 2d 146; 
S. v. Wilson, 218 N.C. 769, 12 S.E. 2d 654. 

Affirmed. 
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WINIFRED L. PERRY v. LONNIE WARREN PERRY. 

(Filed 25 Nay, 1949.) 

1. Appeal and Error 8 1% 
Appeals in forma pauperis are not to be allowed as a subterfuge to 

permit appellant to escape payment of costs which might be taxed against 
him, and the trial court should ascertain if the affidavit is made in good 
faith and whether the facts therein stated are true. G.S. 1-288. 

2. Same- 
On the hearing of an order to show cause why defendant should not 

be attached for contempt for willful failure to comply with an order that 
he make monthly subsistence payments to his wife, the court entered an 
order upon its finding that defendant is earning $300.00 per month, and 
permitted defendant to appeal from the order in forma pauperis. The 
cause is remanded to the end that the court may determine whether de- 
fendant is in fact entitled to appeal in forma pauperis. 

APPEAL by defendant from A7imocks,  J., in Chambers a t  Fayetteville, 
25 February 1949, CUMBERLAND. 

Action for subsistence without divorce, heard on rule to show cause why 
defendant should not be adjudged in contempt. 

An order requiring the defendant to make certain monthly payments 
to plaintiff "so long as the plaintiff shall remain married to the defendant 
and so long thereafter as the plaintiff shall remain a single person" was 
duly entered in this action by Bone, J., 30 May 1947. 

On 22 January  1949, Simocks, J., on the unverified petition of counsel 
for plaintiff, issued his rule to the defendant to appear and show cause 
why he should not be attached for contempt for a willful failure to make 
the required subsistence payments. On the return of the rule to show 
cause, the court below entered its order requiring the defendant to "pay 
in the Office of the Clerk of the Superior Court of Cumberland County, 
for the use and benefit of plaintiff herein the sum of $100 per month" 
beginning 10 Xarch  1949. The defendant appealed and filed his motion 
to be allowed to perfect his appeal i n  f o rma  pauperis.  The motion was 
allowed. 

K a n c e  d B a r r i n g t o n  for plainti f f  appellee.  
S e a c y  ,4. Carrol l  for de f endan t  a p p ~ l l a n t .  

PER CURIAM. The statutory provision for appeals in f o rma  pauper is  
is to preserve the right of appeal to those who, by reason of their poverty, 
are unable to make a reasonable deposit or give security for the payment 
of costs incurred on appeal to this Court. I t  is not to be used as a subter- 
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ENGINEERIKG Co. v.  THOMAS. 

fuge to escape payment of costs which otherwise might be taxed against 
the appellant. 

The court below found as a fact, on admissions made in open court, 
that  defendant is now earning $300 per month. Even so, the defendant 
made a motion to be allowed to appeal in forrna pauperis,  supported by 
the statutory affidavit. The court, in allowing the motion, at  least im- 
pliedly found that the affidavit was made in good faith and that  the facts 
as therein stated are true. 

I f  defendant is earning $300 per month, he is able to make a reasonable 
deposit to secure the payment of the costs of his appeal. On the question 
of his ability to make such deposit, the findings of the court on the one 
hand, and the defendant's affidavit and the order based thereon on the 
other, are contradictory. This raises a serious (question as to whether 
the affidavit was made in good faith. 

I n  view of this situation, the trial judge shoulcl be afforded an  oppor- 
tunity to review the motion and reconsider his order based thereon, to the 
end that  he may determine whether the defendant is in fact entitled to 
appeal in forma pauperis.  For  that  purpose only the cause is 

Remanded. 

BAKAMI CONSTRUCTION & ENGINEERING COMPANY v. J A M E S  
THOMAS AND BOB JONES,  INDIVIDUALLY AXD TRADING AS SOCTTHERN 
QUEEN H O T  SHOPPE.  

(Filed 25 May, 1949.) 
Appeal and Error 9 2- 

An appeal from the overruling of exceptions to the report of the referee 
and to the overruling of the motion that the entire evidence reported by 
the referee be stricken because not signed by the witnesses, G.S. 1-193, will 
be dismissed as premature. 

APPEAL by plaintiff from Bobbi l t ,  J., November Term, 1948, of 
GUILFORD. Sppeal dismissed. 

H a r r y  Ganderson and  W e l c h  J o r d a n  for plaini i f f ,  appel lant .  
F a l k ,  Carru thers  & R o t h  for defendants ,  appeZl9es. 

PER CURIAM. This was a suit on a building contract, instituted by the 
plaintiff contractor, to which the defendants filed answer and counter- 
claim. Over objection of plaintiff the cause was referred. Upon the 
coming in of the report of the referee, plaintiff filmed exceptions, and also 
moved to set aside the report on the ground that  this was not a case for 
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reference, a n d  f u r t h e r  moved t h a t  the  ent i re  evidence reported b y  the  
referee be stricken out  because of fai lure  of the  referee to  have the  testi- 
mony signed by  the  witnesses as required by  G.S. 1-193. These motions 
were orerruled, and  plaintiff excepted and  appealed. 

T h e  plaintiff's appeal  a t  this stage of the  action is premature  a n d  mus t  
be dismissed. I n  the  event of a n  adverse final judgment the  exceptions 
which plaintiff has  noted to the  rulings of the court  m a y  be preserved 
f o r  reviewing the  questions thereby raised. Cole v. Tmst Co., 221 N.C. 
249, 20 S.E. 2d 54, and  cases there ci ted;  McIntosh 773; G.S. 1-277. 

Appeal  dismissed. 

LEROY LEE T. D. A. McDONALD, JR., AND HELEN STREET McDONALD, 
HIS WIFE ; -4NNA LEE McDOSALl) ; ALICE GLENN ROBERTS, SARAH 
HSYES HEADEN AKD HUSBSKD, WILLIAM J .  HEADEN; P. J .  HAYES, 
JR., AND WIFE, MRS. P. J .  HAYES; WILLIAM ALLEN HAYES A K D  

WIFE, MRS. WILLIAhf ALLEN HAYES; DANIEL O'CONNOR HATES 
A N D  WIFE, RUTH HINES HAYES, A N D  PEGGY BNN HAYES. 

(Filed 2 June, 1949.) 
1. Boundaries § 1- 

What are  the boundaries of a deed is to be determined in accordance 
with the intent of the grantor as  gathered from the four corners of the 
instrument, and is a question of law for the court;  and it  is for the jury 
to determine where the boundaries are  actually located. 

2. Boundaries 3 h 
Where a deed states in the description that  it  includes certain lots, 

designated by number, but the prior description by metes and bounds does 
not include such lots in their entirety, the particular description by metes 
and bounds controls unless it  is clear that the grantof intended to convey 
the additional land not embraced in the particular description. 

3. Same- 
I t  is only when the specific descriptiorl is ambiguous, or insufficient, or 

there is reference to a fuller or more accurate description, that  the general 
description is allowed to control. 

4. Quieting Title § S 
Where, in a n  action to remove cloud from title, defendants have estab- 

lished superior record title to the land in dispute, the court should give 
defendants' requested instruction that  plaintiff is not entitled to recorer 
unless he establishes title by adverse possession by the greater weight of 
the evidence. . 

APPEAL by  defendants f rom Armstrong, J., a t  September Term, 1948, 
of MOORE. 
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This was an action to remove a cloud from the 1;itle of plaintiff to the 
land described in the complaint. 

The land in controversy fronts 11.43 feet on :Business Alley in the 
Town of Carthage and has a depth of 135 feet, the frontage lying between 
a concrete marker of the Court House Square in the eastern edge of said 
alley and a driveway and alley to the South thereof, parallel with Dowd 
Street, as shown by a map of the Town of Carthage, and on the Court 
map, Exhibit A, by letters and figures A, 2, 3, B and back to A. 

E X H I B I T  A 

The plaintiff and the defendants claim the true title to the land in 
dispute. 
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The plaintiff relies upon certain deeds to show superior title i n  himself 
and his predecessors in title under whom he claims. The first deed in 
point of time was from William H. McCormick, assignee of the estate 
of San~ue l  Barrett,  bankrupt, to L. Grimm, dated 24 September, 1882, 
and duly recorded in the office of the Register of Deeds in Moore County, 
on 24 September, 1886, and again recorded in said office after all records 
were destroyed by fire when the Courthouse burned in 1889, on 8 Janu-  
ary, 1891, which deed contains the following description : ",411 that  piece 
or parcel of land situate and lying in the County of Moore and State of 
North Carolina, and described as follows, to wit : The Barret t  Hotel Lots 
with all the improvements thereon, situate in the Town of Carthage, 
adjoining the public square and the property of J. M. Monger, together 
with all the improvements and appurtenances thereunto belonging, or i n  
any may appertaining." 

The second deed was from W. B. Richardson to L. Grimm, dated 
15 August, 1885, and duly recorded on 31 December, 1885, and re- 
recorded 26 January,  1891 ; this deed conveys : "A tract of land in Moore 
County, State of Kor th  Carolina, adjoining the lands of J. M. Monger 
and the Courthouse Square, i n  the Town of Carthage, and known as the 
Barrett Rotel lot and bounded as f o l l o ~ s :  Beginning a t  a stake, the 
corner of the public square, runs thence N. 39 E. 101 links to Barretts' 
line (William Barretts) formerly Nalls;  thence N. 51 W. 149 links to 
William Barretts' (formerly Nalls') corner on Dowd Street: thence with 
said street S. 39 W. 101 Links to the public square ; thence with the line 
of the public square S. 51 E. 149 links to the beginning, including 
Lot No. 37 deeded to A. C. Currie by Neal Morrison, attorney, etc., 
registered in Book A.C., page 95. Also one other Lot No. 38 formerly 
possessed and owned by Martin and adjoining the lot whereon Murdoc 
Bethune formerly lived hereinbefore described deeded by J. Worth, Clerk 
and Master of the County of Randolph, to A. C. Currie and registered in 
Register's office of Moore County in Book X.E., page 85. The foregoing 
description includes the Barrett Hotel, outhouses, garden, yards and all 
appurtenances and belongings thereto, the same being in the Town of 
Carthage." 

The land in dispute is not embraced within the metes and bounds set 
forth in the above deed. The southern line of the property conveyed by 
the metes and bounds description is represented on the Court map, 
Exhibit A, by the line from A to  B. However, the plaintiff claims all of 
Lots 37 and 38, by reason of the reference thereto as set out in the above 
deed. Lot 37 is shown on Exhibit A, as containing all the area from 
A to C, thence to D, to E, to F, to G, and back to A. Likewise, Lot 38 
is shown as containing the area from F to E, thence to J, to K, and back 
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to F. The Barrett Hotel stood on the lot now occ.lpied by the Seawell 
Building, as shown on Exhibit A, and being a part of Lot No. 37. 

The first deed in plaintiff's chain of title, in whioh the description by 
metes and bounds contains the disputed area is a deed of partition of the 
Hotel lot, dated 22 July, 1912, which deed was duly recorded 30 July, 
1912. The description in this deed is represented on the Court map 
Exhibit A, by the figures 1, 2, 3 and 4. 

The defendants offered in evidence a deed from J. M. Monger and wife 
to Ida  A. McDonald, dated 4 November, 1891, and duly recorded 14 
November, 1896. The description in this deed by metes and bounds does 
embrace the disputed area, beginning at C, on the Court map, Exhibit A, 
running thence through A and B to 9, on Barrett Street, thence to W, on 
Barrett Street; thence from W through 0 to a corner of Law Building 
site, shown on Court Map, thence N. 51 W. 24 feet, thence S. 39 W. 40 
feet to Monroe Street, thence along Monroe Street, to the beginning, 
being parts of Lots 37, 38, 44 and all of lot 43, according to the evidence 
and as shown by the Court Map, Exhibit A. 

The defendants also offered in evidence a tax deed dated 6 October, 
1890, and recorded 7 September, 1895, to D. A. McDonald, conveying 
the same property described in the above conveyance to his wife Ida 9. 
McDonald. The tax deed was executed by the Sheriff of Moore County 
and recites that the premises were levied upon and sold to satisfy the 
unpaid taxes thereon for the years 1884, 1885 and :1886. 

The defendants also offered in evidence a quitclaim deed from A. H. 
McNeill, one of  lai in tiff's predecessors in title, dai;ed 23 May, 1904, to 
I). A. McDonald and recorded 1 September, 1909, in which he releases all 
his right, title and interest in the land formerly owled by J. M. Monger 
in the Town of Carthage, Moore County, and assigned to the said J. M. 
Monger as his homestead, from the lien of certain judgments held by 
party of the first part, the land released ('being thc whole of the lots in 
said Town of Carthage numbered in the plan of said Town as Lots Nos. 
43 and 44 and a portion of Lots 37 and 38." 

The defendants are the heirs of D. A. McDonald and his wife, Ida  M. 
McDonald, together with the spouses of those who are married. 

The jury found upon issues agreed upon by the parties, that the plain- 
tiff is the owner of the land in dispute and that the defendants' claim 
constitutes a cloud upon his title. Judgment mas entered to the effect 
that the plaintiff is the owner of the land in dispuie and that the claim 
of title thereto asserted by the defendants or any of them, is invalid and 
void, and the same is removed from the described land as a cloud upon the 
title of the plaintiff. 

Defendants appeal and assign error. 
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Spence & Boyette for plaintiff. 
W .  A. Leland J IcKei than  and TV. Clement  Barret t  for defendanfs. 

DENNY, J. The  defendants except and assign as error the refusal of 
the court to  charge the jury in substance as follows: That  a particular 
description in a deed by metes and bounds which is unambiguous, mill 
control over a reference to lots when there is a discrepancy or ambiguity 
between the two descriptions. 

The intent of a grantor in a deed, like that  of a testator in a will, must 
be gathered from its four corners, and it is the duty of the court to decide 
as a matter of law, what the boundaries are in a deed, and for the jury 
to determine where they are actually located. Gudger v. n'hite, 141 S . C .  
507, 54 S.E. 386; T'on I l e r f  v. Richardson, 192 N.C. 595, 135 S.E. 533; 
Greer v. Hayes ,  216 N.C. 396, 5 S.E. 2d 169;  26 C.J.S. 357. 

Ordinarily if a description by metes and bounds does not embrace the 
locus in  quo, but such description is followed by the statement "including" 
lot or lots thuq and so, when such lot or lots in their entirety are not 
embraced in the description, such reference should not be allowed to 
control and thereby enlarge the boundaries unless i t  is clear the grantor 
intended to convey the additional land not embraced in the description 
by metes and hounds. Hudson  v. Underwood, 229 N.C. 273, 49 S.E. 2d 
508; Builey c. H a y m a n ,  218 N.C. 175, 10 S.E. 2d 667; V o n  H e r f  a.  
Richardson, supra;  Ferguson v. Fibre Co., 182 N.C. 731, 110 S.E. 220; 
Wil l iums  c. Bailey,  178 N.C. 630, 101 S.E.  105; Potter  v. Bonner,  174 
N.C. 20. '3.1 S.E. 370; L u m b ~ r  Co. v.  llIrGo7i~an, 168 K.C. 86, 83 S.E. 1 6 ;  
X i d q e f t  2.. Tzr i ford ,  120 N.C. 4, 26 S.E. 626; C O X  a. McGowan,  116 K.C. 
131, 21 S.E. 108; Carter v. W h i t e ,  101 N.C. 30, 7 S.E. 473. 

I n  ( ' o ~  1 . .  u n ,  suprcx, d very, J . ,  said : "The parties are Ire- 
sumed to hare  intended to be governed by the description which they 
made specific, when it is in conflict with another." 

I t  is only when the specific description is ambiguous, or insufficient, 
or there iq a reference to a fuller or more accurate description, that  the 
general tlrecriptiori is allowed to control. Lewis v. F w r ,  228 N. C. 89, 
44 S.E. 2d 604: Crews v. Crews, 210 N.C. 217, 186 S.E. 156; Quelch z.. 
Futclz, 172 S.P .  316. 90 S.E. 259; Ri t ter  7.. Rarre f t ,  20 N.C. 266 (133) ; 
Campbell z 3 ,  X c A r f h u r ,  9 K.C. 33, 18 C.J. 284. 

We think an  examination of the original deeds in plaintiff's chain of 
title rel-eals that  the grantors therein only intended to conrey the Barret t  
Hotel property. The deed from William McCormick, assignee of the 
estate of Samuel Barrett,  to I;. Grimm expressly so states and contains 
no description by metes and bounds, neither docs i t  refer to any lot num- 
ber;  and in the deed from Richardson to Grimm hereinabove set forth, 
it  will he noted that  the grantor describes the property as adjoining the 



522 I N  T H E  SUPREME COURT. [230 

lands of J. M. Monger and the Courthouse Square, in the Town of Car- 
thage, and known as the Barrett Hotel lot,  and bounded as follows. Then 
follows a description by metes and bounds, which description according 
to the plaintiff's evidence includes no part of the land in controversy. 
Then after the reference to Lots 37 and 38, this significant statement is 
added : "The foregoing description includes the Barrett Hotel, outhouses, 
garden, yards and all appurtenances and belongings thereto, the same 
being in the Town of Carthage." 

Moreover, it appears from the plaintiff's evidence that J. M. Monger 
lived in a residence located on that part of Lot No. 37, shown on Exhibit 
A, as "LeRoy Lee property (Page Building)." I t  further appeared in 
the quitclaim deed executed by A. H.  McNeill, a predecessor in title to 
plaintiff, to D. A. McDonald, that J. M. Monger ha13 allotted to him as a 
homestead all of Lots 43 and 44 and a portion of Lots 37 and 38. 

I t  is clear that A. H. McNeill's record title must hare been superior 
to all of Lots 37 and 38 to the record title of J. M. Monger, from whom 
the defendants claim title, if the plaintiff's record title is superior to that 
of the defendants. I f  A. H. McNeill claimed title to all of Lots 37 and 
38 at  that time, it is difficult to understand why he released all of Lots 43 
and 44 and a portion of Lots 37 and 38 to D. A. McDonald, from liens 
he held against McDonald's predecessor in title, J. 11. Monger. Cer- 
tainly if A. H. McNeill owned all of Lots 37 and 38, as contended by 
the plaintiff, his liens against Monger would not have been a lien against 
his own property. Furthermore, if all of these lots belonged to McNeill, 
or his predecessor in title, why was a portion of them allotted to J. M. 
Monger as a part of his homestead? 

We think on this record, the defendants have shcwn a superior record 
title to the property in dispute. 

The defendants also except to the refusal of his Honor to charge the 
jury that since they hold the superior record title to the land in dispute, 
the plaintiff cannot recover unless he shows by the greater weight of the 
evidence that he has obtained title thereto by adve~se possession or that 
his predecessors in title have done so. The exception is well taken, and 
must be upheld. 

Whether the plaintiff and those under whom he claims have obtained 
title to the land in dispute by the adverse possessicm thereof for twenty 
rears, or by adverse possession under color of title for seven years, is a 
question about which we express no opinion. That is a question for the 
jury on appropriate issues and under proper instructions. But for the 
reasons herein pointed out, the defendants are enritled to a new trial, 
and it is so ordered. 

New trial. 
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STATE v. R A L P H  COCHRAK. 

(Filed 2 June, 1949.) 
1. Indictment § 13- 

A motion to quash will lie only for fatal defect appearing on the face 
of the warrant or indictment and matter aliunde the record may not be 
considered in determining the motion. 

2. Criminal Law 8 56-- 
A motion in arrest of judgment will lie only for some fatal defect ap- 

pearing upon the face of the record proper, which does not include the 
case on appeal, and the court, in considering the motion, is confined to 
the record and may not consider estraneous facts or circumstances. 

3. Appeal and Er ror  5 1 : Criminal Law 8 67c- 
I t  is the province of the Supreme Court to decide questions of law and 

procedure presented by exceptions duly entered in the court below and 
brought forward in the briefs, and ordinarily it  will not decide nonjuris- 
dictional questions which are not thus presented. 

4. Constitutional Law § 10d- 
The Supreme Court is vested with authority to issue any remedial writ 

necessary to give it general supervision and control over the proceedings 
of inferior courts. N. C. Const., Art. IV, sec. 8. 

5. Same: Appeal and Er ror  § 1: Criminal Law § 6 7 c :  Intoxicating Liquor 
§ +  

Defendant was convicted of the unlawful sale of a bottle of tax-paid 
beer in a trial free from error, G.S. 18-126. The solicitor formally ad- 
mitted that a t  the time of the sale, defendant possessed and displayed 
licenses for the sale of beer from the city, county and State, which "were 
then in full force and effect," and the officer-witness for the State testified 
that the licenses were owned and displayed a t  defendant's place of busi- 
ness. Held: Sotwithstanding that  the trial was free from error, the 
Supreme Court will stay the judgment, since, upon the record, it  would he 
a manifest injustice to permit the imposition of sentence on the verdict 
rendered. 

APPEAL by  defendant  f rom X c S w a i n ,  Spec ia l  J u d g e ,  Apr i l  Term, 
1949, C A B A R R ~ S .  Reversed. 

Criminal  prosecution on war ran t  charging the  unlawful  sale of beer. 
Defendant  was tried i n  the county recorder's court  of Cabar rus  County 

o n  a war ran t  which charges t h a t  he "did unlawfully a n d  willfully possess 
f o r  the m r n o s e  of sale and sell one bottle of tax-paid beer of more t h a n  

L L 

one-half of one per cent of alcohol by volume bu t  not  more t h a n  five per  
cent  of alcohol by  weight i n  violation of N o r t h  Carol ina General Statutes  
18-126, contrary to the f o r m  of the s tatute  . . ." There  q7as a verdict of 
gui l ty  and he  appealed f r o m  the  judgment  pronounced thereon. When 
the cause came on f o r  hearing i n  the Superior  Court,  he  moved to quash 
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the warrant  for that  i t  fails to state a criminal offense. The court, after 
hearing the motion, found certain facts in respect to an election held 
under the provisions of G.S. 18-124, including a finding that  said election 
was held within sixty days next preceding a municipal primary in the 
City of Concord, and overruled the motion. Defendant excepted. 

I n  the tr ial  proper, it was made to appear tha t  defendant, on 28 April 
1949, had in his possession for the purpose of sale and did sell one bottle 
of beer on which the tax had been paid. The solicitor formally admitted 
that  on said date the defendant "owned, possessed and displayed in his 
place of business where said beer was possessed and sold, Privilege Li- 
censes of the City of Concord, of the County of Cabarrus, and of the 
State of North Carolina, for the possession and sale of beer, which said 
licenses were in full force and effect." 

The defendant offered no evidence and there was no demurrer to the 
evidence or motion for a directed verdict. Nor  was any evidence re- 
specting the alleged election offered for the consideration of the jury 
under proper instructions from the court. 

There was a verdict of guilty. Thereupon, the defendant moved in 
arrest of judgment. On this motion the court found the same facts as 
those found on the motion to quash, and, on the1 facts found, denied the 
motion. Defendant excepted. Judgment was pronounced and defendant 
excepted and appealed to this Court. 

Attorney-General McMullan, Assistant Attorrzey-General Rhodes, and 
Forrest H .  Shuford, 11, Xember of S faf f ,  for the State. 

John Hugh Williams for defendant appellant. 

BARKHILL, J. As an  averment negativing the possession of a license 
is not essential, the warrant  charges a criminal offense. The defendant 
was convicted on evidence unchallenged by exception or by motion to  
dismiss as in case of nonsuit. There was no p ra j e r  for a directed verdict. 
The  cause was submitted to the jury under a charge admittedly free from 
error and the verdict is in proper form. So then, there is no exception in 
the record which challenges the validity of the trial or verdict. 

The  only exceptions and assignments of error i n  the record are directed 
to the alleged error of the court in (1)  overruling the motion to quash, 
(2 )  overruling the motion in arrest of judgment, and ( 3 )  pronouncing 
judgment on the verdict. 

A motion to quash lies only for a defect on the face of the warrant  or  
indictment. S. v. Turner, 170 N.C. 701, 86 S.E 1019. The defect must 
appear on the face of the record. 19. v. Choafe, 228 N.C. 491, 46 S.E. 
2d 476; S. v. Davenport, 227 N.C. 475, 42 S.E. 5'd 686; S. 2.. Callett, 211 
N.C. 563,191 S.E. 27. 
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It must appear from an  inspection of the record that  no crime is 
charged, S. v. Morgan, 226 N.C. 414, 38 S.E. 2d 166; S. v. Gardner, 219 
N.C. 331, 1 3  S.E. 2d 529, or that  the warrant  or indictme'nt is  otherwise 
so defective that  i t  will not support a judgment. S. v. Francis, 157 N.C. 
612, 72 S.E. 1041; S. v. Taylor, 172 N.C. 892, 90 S.E. 294; S. v. Gregory, 
223 N.C. 415, 27 S.E.  2d 140. 

The court, in ruling on the motion, is not permitted to consider ex- 
traneous evidence. Therefore, when the defect must be established by 
evidence oliuncle the record, the motion must be denied. S. .t.. Brewer, 180 
N.C. 716, 104 S.E. 655. 

A motion in arrest of judgment, though somewhat broader in scope, 
serves the same purpose as a motion to quash. The motion to quash is 
directed to patent defects in the pleading while the motion in arrest of 
judgment is directed to such defect in the pleading, verdict, or other par t  
of the record. 

To afford ground for a motion in arrest of judgment, i t  must appear 
that  the court is without jurisdiction or that  the record is in some respect 
fatally defective and insufficient to support a judgment. S. v. Walker, 
87 N.C. 541; S. v. Phillips, 228 N.C. 446, 45 S.E. 2d 535; S. v. Vander- 
lip, 225 N.C. 610, 35 S.E. 2d 885; S.  v. Chapman, 221 K.C. 157, 19 S.E. 
2d 250; S. v. Foster, 228 N.C. 72 ,  44 S.E. 2d 447; S. v. Gregory, supra; 
S. v. Morgan, supra, and cases cited ; S. v. Lewis, 194 N.C. 620, 140 S.E. 
434; S. v. Turner, supra; S.  .t.. McKeon, 223 N.C. 404, 26 S.E. 2d 914. 

Here too, in considering the motion, the Court is confined to the record 
and may not consider extraneous facts or circumstances; and "record," 
as here used, means the record proper. I t  does not include the case on 
appeal. S. v. Efird, 156 N.C. 482, 119 S.E. 881. 

The facts found by the court below were found on the preliminary 
hearing on the motion to quash. As i t  is not permissible to consider them 
on the motion to quash or on the motion in arrest of judgment, and the 
evidence in respect thereto was not offered on the trial, they constitute 
mere surplusage and have no proper place in the record. S. E .  Efird, 
szipra. 

Both the defendant and the Attorney-General debate a t  some length 
the validity of the election held 21 February. I t  is apparent they desire 
us to decide whether that  election was and is invalid by reason of the fact 
i t  was held less than sixty days prior to a municipal nonstatutory primary 
within the county. G.S. 18-124 ( f ) .  Bu t  that  question is not presented 
by any exception or assignment of error appearing of record. Thus they 
furnish us no peg on which to hang decision. 

I t  is the province of this Court to decide questions of law and pro- 
cedure presented by exceptions duly entered in the court below and 
brought forward in the briefs filed in this Court. I t  is contrary to the 
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course and practice of appellate courts to consider and decide nonjuris- 
dictional questions which are not thus presented. 27. 9. Bittings, 206 N.C. 
798, 175 S.E. 299, and cited cases. The question here debated is not of 
such public interest as to require us to ignore or set a t  nought long- 
established rules of procedure which rtre essential to the orderly admin- 
istration of justice. Indeed, the admission of the solicitor concedes the 
invalidity of the election. G.S. 18-126. 

Even so, this Court is vested with authority to i,3sue any remedial writ 
necessary to give i t  general supervision and control over the proceedings 
of the inferior courts. N. C. Const., Art. IV, sec. 8. I n  deciding whether 
this is an occasion to invoke that  jurisdiction, we must consider the situa- 
tion presented by the record, which is this:  Generally speaking, i t  is 
unlawful to sell beer in Nor th  Carolina. But  the sale thereof is not 
unlawful, provided the seller is duly licensed under, and makes sale i n  
accord with, the provisions of G.S. Chap. 18, art.  4. 

The sale here charged was made by defendant in his place of business. 
A t  that  time he held licenses to sell beer which were duly displayed 
therein. The  officer-witness for the State so testified and the solicitor 
formally admitted that  these licenses-city, county, and State-were 
possessed by defendant and were then in full force and effect. This judi- 
cial admission of the solicitor brings the sale made by the defendant 
squarely within the protective provisions of the statute and affirmatively 
discloses that  no criminal offense has been committed. 

When this is made to appear by judicial admission of the solicitor, and 
the admission is fully supported by the testimony offered, i t  would be a 
manifest injustice to permit the imposition of sentence on the verdict 
rendered, or to  require the defendant to resort to other remedy for relief. 
Under such circumstances, this Court will stay judgment. I t  is so ordered. 

Reversed. 

THE SHAW UNIVERSITY, A CORPORATION, V. DURHAM LIFE INSURANCE 
COMPANY, A CORPORATION. 

(Flled 2 June, 1949.) 
1. Trusts § U)- 

Ordinarily the power given a trustee to sell does not confer authority 
to mortgage the property, but where the trustees themselves purchase the 
property for a valuable consideration and have deed made to them in fee 
for use of an educational institution, with authority to  rent or sell and 
use the proceeds for the purposes of' the trust, tke authority to mortgage 
for the purpose expressed in the writing will be inferred, there being 
nothing in the instrument to indicate an intention to the contrary. 



N. C.] SPRING T E R M ,  1949. 527 

SHAW CSI~ERSITY v. INS. Co. 

2. Deeds Cj 14b- 
4 mere statement of the purpose for which the property conveyed is to 

be used is not suficient to constitute a condition subsequent, there being 
no clause of re-entry, nor limitation over, nor other provision to become 
~Wective upon condition broken, and nothing in the instrument to indicate 
that the grantor intended to convey a conditional estate. 

3. Trusts Cj 20- 
The land was conveyed to grantees for use of an educational institu- 

tion nit11 mandatory requirement that the grantees apply for charter in- 
corporating the educational institution, and upon its incorporation to con- 
vey the property to such institution upon the same uses. The corporation 
was created with charter authority to execute mortgages and deeds of 
trust on its property in order to carry out the purposes of its creation. 
Held: There being nothing in the deeds or in the charter of the corpora- 
tion to the contrary, such corporation has the poner to mortgage the 
property to further the purposes of its creation. 

APPEAL by the defendant from Harr i s ,  J., at  Chambers, in Raleigh, 
N. C., 19 May, 1949. From WAKE. 

This is a controversy without action, submitted on an agreed statement 
of facts. 

The pertinent facts are as follows : 
1. The Shaw university has applied to the Durham Life Insurance 

Company for a loan of $200,000.00, offering as security therefor its bond, 
secured by a deed of trust on property located in Raleigh, and being the 
block on which certain buildings of the University are located. 

2. The Durham Life Insurance Company is willing to make the loan 
and has committed itself to do so, provided the University has the author- 
i ty to execute a valid deed of trust on its property as security therefor. 

3. The defendant challenges the authority of the plaintiff to execute a 
valid deed of trust on its property, by reason of the wording contained 
in two deeds which form the basis of title to the property offered as 
security for the proposed loan. 

4. The deed from Daniel Barringer to Eli jah Shaw and others, trus- 
tees, dated 3 May, 1870, and duly recorded in the office of the Register 
of Deeds of Wake County, reciting a consideration of $13,000.00, con- 
reyed the property to the Trustees in  f e ~  s i m p l e  for the following pur- 
poses: "Under this deed they shall hold, use and apply said lands and 
 remises to the following uses and trusts and none other:  (1) The ..aid 
parties of the second part  shall hold and apply the property herein con- 
veyed to them for the uses and purposes of an educational institution and 
the proceeds of f h e  rental  or sale thereof shall be perpetually devoted to 
edi~cat ional  purposes, and no pupil or pupils shall ever be excluded from 
the benefits arising therefrom or from the benefits arising f r o m  t h e  rental 
or  sale thereof on account of race, color or previous condition of servi- 



528 I N  T H E  SUPREME COURT. [230 

SHAW UNIVERSITY v. 1x6. Co. 

tude; (2) the parties of the second part shall apply to the General Assem- 
bly of the State of North Carolina as early as i t  may conveniently be 
done for a Charter or Act of Incorporation, crer~ting and incorporating 
a literary institution . . . and as soon as such C h x t e r  or Act of Corpora- 
tion is obtained. said parties of the second   art or their successors shall  
convey the property herein conveyed to the said Corporation to be held 
by it in all respects upon the same uses and trusts as those herein de- 
clared." 

5. A charter was granted, creating a corporation as contemplated, by 
an Act of the General Assembly of North Carolina, being Chapter 153, 
Private Laws of N. C., Session 1874-75, as amended by House Bill 12.44 
of the 1949 Session of the General Assembly of N. C., and The Shaw 
University is a corporation, duly created and existing under and by virtue 
of the aforesaid Acts. 

6. The surviving Trustees executed a deed to The Shaw University, 
dated 14 October, 1875, which was duly recorded in Wake County. The 
essential provisions in the habendum of this deed read as follows: "To 
Have and To Hold the said lands and premises . . ., rights and privi- 
leges thereunto in any way appertaining or belonging to the said party 
of the second part and to their successors and assigns on the trusts herein 
declared in fee simple. I n  special trust and confidence nevertheless, that 
the said party of the second part and its successors shall hold, use, and 
apply the said lands and premises to the uses find trusts hereinbefore 
specified, and more particularly mentioned in said deed of conveyance to 
the said parties of the first part." 

7. The charter of Shaw University authorizes the corporation to take 
and hold property by gift, grant, bequest, devise, purchase or otherwise, 
and to use and dispose of the same for the benefit of the corporation 
unless the Will of the donor prohibits the corporation from disposing of 
the devised property; it is also given the power to construct new build- 
ings, remodel, renovate and make additions to old buildings now owned 
by the corporation or which may be hereafter acquired by it, when such 
acts are necessary or expedient; and the corpor~ltion is also given the 
power to equip such buildings with suitable furniture and furnishings; 
"and to this end and for these purposes and for the purpose also of the 
general upkeep of the present buildings and for the general operation of 
the present plants and those which may hereaftw be acquired or con- 
structed, said corporation shall have power and authority to borrow 
money and pledge the credit of the corporation therefor, and power to 
execute mortgages, deeds of trust, and other pledge agreements, both on 
personal and real property, as security for money i;o borrowed." 

8. I t  is stipulated that the proposed loan is being sought "for the 
purpose of building necessary buildings and repairing other buildings, 
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and to expand facilities of the Institution and the general enlargement 
of its plant and schools, all of which is for the furtherance of educational 
purposes." 
- u p o n  the stipulated facts, his Honor held that  The Shaw University 
has a good fee simple title to the property referred to herein, and the 
right to  mortgage the same is not restricted by any provisions in the two 
deeds referred to above, and entered judgment accordingly. The court 
further directed the defendant to conclude its agreement with the plain- 
tiff by making the loan in accord with said agreement. 

Defendant appeals, assigns error and submits the case on appeal to  this 
Court, under Rule 10. 

M o r d e c a i  c6 cll i l ls  for  p la in t i f f .  
R a y  B. B r a d y  for d e f e n d a n t .  

DENNY, J. The sole question presented on this appeal is simply this : 
Does the plaintiff have the power to execute a valid deed of trust on the 
premises conreyed by the above deeds ? 

Ordinarily the power to sell given an  agent, attorney or trustee, does 
not include the power to execute a mortgage. S h a n n o n h o u s e  v. W o l f e ,  
191 N.C. 769, 133 S.E. 93. "The weight of authority is to the effect that 
a mere power of sale expressly conferred in an  instrument does not, by 
implication, confer authority to mortgage, in the absence of anything in 
the instrument, read in the light of the surrounding circumstances, to 
indicate a contrary intent." 41 Amer. Ju r .  813. 

Even so, a different rule applies when the trust is not created for the 
benefit or profit of the donor or grantor, but for  the benefit of the donee. 
S h a n n o n h o u s e  T. W o l f e ,  supra .  B r o g d e n ,  J., in discussing this question 
in the above case, quoted with approval from the opinion in H a m i l t o n  
v. H a m i l t o n ,  149 Iowa 329, where i t  is said:  "The language creating 
such a power ( tha t  is for  the benefit of the donee) is to be liberally con- 
strued to promote the purpose or intent of its creation, and, if the power 
to sell js amplified by other words of general meaning, and the circum- 
stances under. which the gift is made be not such as to forbid that  con- 
struction, the authority to mortgage for the purpose expressed in the 
writing may be inferred." 

The property involved herein was not a gift but a purchase by the 
Trustees from Daniel Barringer, for a consideration of $13,000.00. The 
pro pert,^ was not conveyed in trust for the benefit of the grantor, but was 
conveyed to Trnstces, the grantees therein, "for the uses and purposes 
of an edi~cational institution and the proceeds of the rental or sale 
thereof" were to be '(perpetually devoted to educational purposes." 
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SHAW UNIVERSITY v.  INS. Co. 

There is nothing in the Barringer deed to indicate the grantor intended 
to convey a conditional estate, or that the Trustees intended to purchase 
or create such an estate. There is no clause of re-entry, no limitation 
over or other provision which was to become effective upon condition 
broken. The property was conveyed in fee simp12 for certain expressed 
purposes, and authority was given to use, rent or sell it. And the only 
limitation as to its use or disposition, is to the effect that the property 
or the proceeds derived from the rental or sale thereof, "shall be per- 
petually devoted to educational purposes." 

I t  is said in  Hall v. Quinn, 190 N.C. 326, 130 E3.E. 18, "A clause in a 
deed will not be construed as a condition subsequent unless it expresses 
in apt and appropriate language the intention of t i e  parties to this effect 
(Braddy v. Elliott, 146 N.C. 578) and a mere sttitement of the purpose 
for which the property is to be used is not sufficieilt to create such condi- 
tion. Hunter v. Murfee, 126 Ala. 123; Fitzgerzld v. Xodoc County, 
44 L.R.A. (N.S.), (Cal.), 1229; Wright v. Bocrd of Education, 152 
S.W. 543; Forman 1).  Safe d? Trust Co., 80 At. (Md.) 298; Brown v. 
Caldwell, 48 A.R. (W.V.) 376; Highbee v. Rodeman, 28 K.E. (Ind.) 
442; Raley v. ~Jmntilla County, 3 A.S.R. 142." 

The Barringer deed made it mandatory that the grantees therein apply 
to the General Assembly of North Carolina for a Charter or Act, incor- 
porating the educational institution now known as The Shaw University. 
And when such corporation was created, the grantees in the Barringer 
deed were required, under the terms thereof, to convey the property to 
the corporation. The corporation was created as contemplated and the 
property conveyed to it as required. Moreover, the plaintiff has the 
express power granted in its charter to execute mortgages and deeds of 
trust on its property, in order to carry out the purposes for which it was 
created; and we find nothing in the deeds under consideration, or in the 
charter of the corporation or the amendment thereto, that we deem a 
restriction on the power of the plaintiff to execute a deed of trust on the 
premises conveyed in the aforesaid deeds, as security for the loan which 
i t  seeks. Hall v. Quinn, supra; Raleigh I ) .  Truste'es, 206 N.C. 485, 174 
S.E. 278; Ferrell v. Ins. Co., 211 N.C. 423, 190 8.E. 746; Trust Co. v. 
Heymann, 220 N.C. 526, 17 S.E. 2d 665. 

The judgment of the court below is 
Affirmed. 
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NATHAS CURRY A X D  WIFE, MAE CURRY, r. D. W. ANDREWS AND WIFE, 
JESSIE ANDREWS. 

(Filed 2 June, 1949.) 
1. Mortgages 8 2c- 

Evidence tending to show that trustor, threatened with foreclosure, 
made an agreement with a third person under which such third person 
mas to  loan trustor an amount sufficient to discharge the deed of trust, and 
take a mortgage to secure the loan, that trustor signed an instrument 
upon representations by such third person that it embodied this agreement, 
but that in fact the instrument was a deed, is held sufficient to be sub- 
mitted to the jury in a suit to have equity declare the instrument a mort- 
gage. 

2. Mortgages § 24- 
There is no fiduciary relationship between trustor and the cestui qui 

trust so that a conveyance of the property by trustor to the cestui would 
be presumed fraudulent in law, and therefore a conveyance by trustor to 
a third person who has purchased the note secured by the deed of trust 
will not be presumed fraudulent, and an instruction that the burden 
rested upon such third person to prove the bona fides of the transaction 
is error. 

APPEAL by defendants from Phillips, J., Janua ry  Term, 1949, of 
FORSYTH. New trial. 

This was a suit to have a deetl executed by plaintiffs to defendants 
declared to be a mortgage. 

It was alleged tha t  the instrument was intended to be a mortgage to 
secure a loan to discharge an  outstanding deed of trust and notes, and 
that  plaintiffs were induced to execute the deed by the fraudulent repre- 
sentations of the defendants that  i t  was a mortgage, plaintiffs being igno- 
rant  and unable to read. Plaintiffs' evidence tended to support these 
allegations. Defendants offered evidence contra. 

Issues were submitted to the jury and answered in favor of plaintiffs. 
TWO issues pertinent to the appeal were as follows : 

"1. Did the defendant, D. W. Andrews, purchase and have transferred 
and assigned to himself the deed of trust and note executed and delivered 
by the plaintiffs to Carolina Mortgage Company upon the land described 
in the complaint, as alleged in the complaint? 

"2. I f  so, did the defendants, by fraud, undue influence, coercion and 
oppression cause the plaintiffs to execute and deliver a deed absolute on 
its face to the defendants, intending the same to be a mortgage, as alleged 
in the complaint 1" 

From judgment on the verdict, defendants appealed. 
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Elledge & Browder, Joe W .  Johnson, and Eugene H.  Phillips for plain- 
tiffs, appellees. 

Hastings & Booe, William S. Mitchell, and Charles F. Vance, Jr., for 
defendants, appellants. 

DEVIN, J. The evidence offered by plaintiffs was sufficient to carry 
the case to the jury, and the motion for judgment of involuntary nonsuit 
was properly overruled. However, there was error in the court's instruc- 
tions to  the jury on the second issue, prejudicial to the defendants, for  
which a new trial must be awarded. 

Plaintiffs' evidence tended to show that  about 1933, plaintiffs being 
indebted to Carolina Mortgage Company for money borrowed, executed 
notes therefor secured by deed of trust on their home to a trustee, after- 
wards referred to as Keswick Corporation, Substituted Trustee. The 
notes and deed of trust do not appear in the record, but i t  was admitted 
that  this was the form of the original transaction, though a t  times the 
deed of trust was loosely referred to in the evidence as a mortgage. I n  
1937 plaintiffs, threatened with foreclosure by the trustee, instituted suit 
against Keswick Corporation, Substituted Trustee, and the Carolina 
Mortgage Company to restrain the sak .  Pending this suit plaintiffs 
applied to the defendants for a loan to take u p  and cancel this deed of 
trust. Defendants agreed to do so upon plaintiffs' executing a mortgage 
on the property to them in the sum of $1,425, which would include the 
amount outstanding on the debt secured by the deed of trust, plus interest 
on the new loan, taxes and street assessments. According to plaintiffs' 
testimony they signed a paper which they were induced by defendants' 
representations to believe embodied this agreement, 2nd made payments 
thereon aggregating $1,808. I n  1944, learning tha t  defendants claimed 
$2,000 still due, plaintiffs employed counsel, and upon investigation dis- 
covered tha t  the paper they had signed was not a mortgage but on its face 
an absolute deed. Plaintiffs, unable to read, relied upon the false repre- 
sentations of defendants. This suit was instituted in August, 1944. 

Defendants' evidence was in sharp contradiction as to the bona fides 
of the transaction, and tended to show that  plaintifff executed the deed 
for a valuable consideration and with full knowledge of its effect, and 
that  plaintiffs thereafter remained in possession as tenants of defendants. 

The court charged the jury on the second issue as follows : 
"If you have answered the first issue yes, that  is, ihat  the defendant, 

D. W. Andrews, purchased and had transferred and assigned to himself 
the deed of trust and note executed and delivered by the plaintiffs to 
Carolina Mortgage Company upon the land described in the complaint, 
the law a t  once creates the fiduciary relation of mortgagor and mortgagee 
between the plaintiff and defendant; anti this being so, the deed from 
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plaintiff could only be a purchase of plaintiff's reversionary interest in 
the land, which the law presumes to be fraudulent, and the burden then 
rests upon the mortgagee, that  is, the defendant(s), to show the bona fides 
of the transaction." 

I t  is apparent that  the court applied to the facts of this case the prin- 
ciple stated in  X c L e o d  v. Bul lard ,  84 X.C. 515. Xasseng i l l  t). Oliver, 
221 K.C. 132,19 S.E. 2d 253; J f c S e i l l  v. ~ I f c S e i l l ,  223 N.C. 178, 25 S.E. 
2d 615. This rule applies where the relationship of mortgagor and mort- 
gageo exists and in  respect to transactions affecting the mortgaged prop- 
erty. Bu t  here the plaintiffs had executed a deed of trust on the property 
to a trustee-Keswick Corporation, Substituted Trustee, or its prede- 
cessor-to secure notes evidencing a debt due Carolina Mortgage Com- 
pany, and in 1937 these notes and deed of trust were acquired by the 
defendants. The relation between the plaintiffs and defendant: was not 
that  of mortgagor and mortgagee. The defendants were or became the 
holders of the evidence of plaintiffs' indebtedness which had been secured 
by a conveyance of the legal title to the property to a third party trustee. 
Hence, as pointed out in S i m p s o n  v. F r y ,  194 N.C. 623, 140 S.E. 295 ; 
X u r p h y  v. T a y l o r ,  214 N.C. 393, 199 S.E. 382; Ferguson c. Rlanchard ,  
220 N.C. 1, 16 S.E. 2d 414; and S f e l l  v. T r u s t  Co., 223 N.C. 550 (554), 
27 S.E. 2d 524, there was not such a relationship as would be sufficient to 
raise a presumption of fraud as a matter of law and to cast upon the 
defendants the burden of exculpating themselves therefrom. I n  S i m p s o n  
v. F r y ,  supra,  Just ice  Connor  states the reasons why the rule in X c L e o d  
v. Bul lard ,  supra,  was inapplicable to the relation of trustor and secured 
creditor. I n  Perguson  v. Blanchard ,  supra ,  i t  was said : "It  seems to be 
well settled that  where land has been conveyed to a trustee to  secure the 
debt of a third person, the relationship between the trustor and the 
secured creditor is not such as to characterize a subsequent conveyance of 
the land by the trustor to the creditor as in law presumptireIy fraudu- 
lent." 

We think the court placed upon the defendants a greater burden than 
they were in law required to carry, and that  they are entitled to another 
hearing. As there must be a new trial, we have found i t  unnecessary to 
decide other matters brought forward in defendants' appeal as they may 
not again arise. 

New trial. 
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.JESSE R. NANCE v. GILJIORE CLINIC, INC., DR. J .  FRED MERRITT, 
DR. CHARLES W. REAVIS, AXD HENRY C .  KIRKGARD. 

(Filed 2 June, 1949.) 
Bill of Discovery g 7b- 

Under G.S. 8-89 a plaintiff is entitled to an order requiring defendant 
to produce specified papers and documents to afford information necessary 
to the dling of the complaint. 61anwer v. St. Joseph's Home, 227 N.C. 342, 
distinguished in that the matter sought to be disccwered in that case was 
not necessary as a basis for flling complaint but ,:o the contrary Ilelated 
to matter which it would have been improper to allege or which was not 
necessary to the statement of the cause of action. 

PLAINTIFF'S appeal from Edmundson., Special Judge, February 21, 
1949, Civil Term, GUILFORD Superior Court. 

Plaintiff brought this action against the defendants to  recover damages 
for  alleged tortious defamation and disclosures of confidential information 
acquired professionally while making a checkup on plaintiff's physical 
condition and health in a clinic allegedly operated by them. A t  the same 
time notice of the nature of the action was given the defendants and an  
order obtained extending the time for filing the complaint. Simultane- 
ously the plaintiff filed an  affidavit setting forth the nature of the case, 
the facts upon which i t  was founded, the character of the relief sought, 
and the necessity of examining the defendants and the production by 
them of certain specified papers and documents, as information necessary 
to  the filing of the complaint. The  order and notice was duly served on 
defendants; the order requiring them to appear on a fixed day for such 
examination. 

The examination was begun on the 22nd of September, having been 
continued from the original date, and a t  that  time the clerk, on objection 
by the defendants, entered his order denying the niotion of plaintiff to 
require the production of documents, but continued the hearing, appar- 
ently for examination of parties, to October 7. Defendants and plaintiff 
appealed. 

Meantime plaintiff, on October 5, f i l ~ d  with the Clerk a separate peti- 
tion and affidavit relating to the production and examination of certain 
specific documents and records, mostly relating to the clinical examina- 
tion made by defendants, and concerning the relation the several defend- 
ants have to each other and to the corporate defendant. The petition 
was allowed and in pursuance thereof a notice, and t i e  order of the Clerk, 
was serred on the defendants, requiring them to appear on a certain day 
and produce the documents for examination. On the day preceding the 
appearance date the defendants filed with the clerk and served upon the 
plaintiff notice of appeal to the Superior Court from the order so made. 
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On the hearing in the Superior Court, Judge Edmundson, without 
finding any facts, but basing his action, as a matter of law, on Flanner 
2'. St. Joseph's Home. 227 N.C. 342, 42 S.E. 2d 225, reversed and set aside 
the order of the Clerk; and extended the time for filing complaint. 

The plaintiff appealed. 

Hines & Boren and Welch Jordan for plaintif, appellant. 
Smith, Wharton, Sapp & Moore for defendants, Gilmore Clinic, Inc.,  

Dr. J .  Fred Merritt, and Dr. Charles W.  Reacis, appellees. 

SEAWELL, J. The case a t  bar is distinguishable from the cited case 
when the latter is considered in its o~vn  frame of factual setting. The 
Flanner case does not hold that  the statute invoked, G.S. 8-89, is not 
available a t  all, under any circumstances, in seeking information to  
enable plaintiff to draft  his complaint. To construe i t  that  may would, 
by redefinition, put  the Court in opposition to prior precedent and recog- 
nized practice. Holt v. Warehouse Co., 116 N.C. 480, 21 S.E. 919; 
Abbitt v. Gregory, 196 N.C. 9, 144 S.E. 297, (cited in Fox v. Yarborough, 
225 K.C. 606, 35 S.E. 2d 885). Relief in that  case was denied because 
the declared purpose of the inspection was (1) to discover whether de- 
fendant had liability insurance, which would hare  been an  improper alle- 
gation in the complaint, and (2)  to obtain in adrance of an  expected plea 
in defense, evidence that  defendant was a commercial rather than an  
eleemosynary corporation, not necessary to allege. Only in respect to 
discovery of evidence does the opinion hold that  pleadings must first be 
filed and an issue raised to which the evidence sought must be pertinent. 

The court below based its order denying inspection on a matter of law, 
the inapplicability of the statute invoked, and the judgment is subject to 
review. On examination of the record we are constrained to  hold that  the 
plaintiff is entitled to the inspection of the documents listed, and the 
judgment to the contrary is reversed. The plaintiff will be given reason- 
able time to file complaint. 

Reversed. 

E. N. LONG v. FRANK R. LOVE. 

(Filed 2 June, 1949.) 
1. Pleadings § 3a- 

The function of the complaint is to state the ultimate and decisive facts 
which constitute the cause of action but not the eridence necessary to 
prore such issuable facts. 
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Lona v. LOVE. 

2. Arrest and Bail § 9- 

A defendant may be arrested and held to bail in a civil action in tort 
to recover for a willful, wanton or malicious injury to the person. G.S. 
1-410 (1). 

3. Arrest and Bail 10- 
In an action for assault and battery in which the provisional remedy of 

arrest and bail is invoked, it is appropriate for plaintiff to allege in the 
complaint the facts necessary to support the provisional remedy of arrest 
and bail, notwithstanding that such facts were also set out in the affidavit 
filed as a basis for the provisional remedy. 

4. Pleadings 31- 
In an action for assault and battery in which the provisional remedy of 

arrest and bail is invoked, motion to strike allegations that the injury 
was willful, wanton or malicious, is properly denied, since plaintiff is 
entitled to allege facts necessary to support the provisional remedy. G.S. 
1-153. 

APPEAL by defendant from P a i t o n ,  Special  J u d g e ,  a t  November Civil 
Term, 1948, of ALAMANCE. 

Civil action to recover damages for alleged personal injuries resulting 
from assault and battery in which the provisional remedy of arrest and 
bail is invoked. 

Defendant i n  apt  time filed motion to strike certain portions of the 
complaint as being "redundant, tautological and evidential," to his preju- 
dice. The court, being of opinion that  the motion should not be granted, 
denied i t  in the entirety. 

Defendant appeals to Supreme Court and assigns error. 

Cooper ,  Sanders  & H o l t  for p la in t i , f ,  appellee.  
T h o s .  C .  Car ter  and  Long  & Ross  f o r  de fendan t ,  appel lant .  

WIKBORNE, J. Upon motion of any party aggrieved, aptly made, the 
court may strike out irrelevant and redundant matter appearing in a 
complaint. G.S. 1-153, formerly C.S. 537. Defendant proceeds under 
this authority, and challenges the decision of the court below in denying 
his motion. This brings into focus the portions of the complaint to which 
objection is  made. 

I n  this connection i t  is provided hy statute that  the complaint must 
contain, among other things, "a plain and concise statement of the facts 
constituting a cause of action, without unnecessary repetition.'' G.S. 
1-122. Moreover, i t  is pertinent to note what is the function of a com- 
plaint. I n  TT7inders v. H i l l ,  141 N.C. 694, 54 S.E.  440, in opinion by 
W a l k e r ,  J., this Court has this to say:  "The function of a complaint is 
not the narration of the evidence, but a statement of the substantive and 
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constituent facts upon which plaintiff's claim to relief is founded. The 
bare statement of the ultimate facts is  all that  is required, and they are 
always such as are directly put in issue. Probative facts are those which 
may be in controversy, but are not issuable. Facts from which the ulti- 
mate and decisive facts may be inferred are but evidence, and therefore 
probative. Those from which a legal conclusion may be drawn and upon 
which the right of action depends are the issuable facts which are proper 
to be stated in a pleading. The distinction is well marked in  the follow- 
ing passage: 'The ultimate facts are those which the evidence upon the 
trial will prove, and not the evidence which will be required to prove the 
existence of those facts.' Wooden v. Strew, 10 How. P r .  48;  4 Enc. of 
PI. &: Pr., p,. 612." See also Revis v. Asheville, 207 E.C.  237, 176 S.E. 
738; Hawkzns v. Moss, 222 N.C. 95,  21 S.E. 2d 873; Truelove v. R. R., 
222 N.C. 704, 24 S.E. 2d 537; Brown 11. Hall, 226 N.C. 732, 40 S.E. 
2d 412. 

Applying the provisions of the statute, G.S. 1-173, and the principle 
above stated to the complaint in hand, and bearing in mind that  plaintiff 
bases his cause of action upon an alleged willful, wanton and malicious 
assault and battery committed upon his person by defendant, and invokes 
the provisional remedy of arrest and bail, G.S. 1-410 ( I ) ,  we are in 
accord with the ruling of the court brought into question on this appeal. 

A defendant may be arrested and held to bail in a civil action, in this 
State, for the recovery of damages on a cause of action not arising out of 
contract where the action is for willful, wanton or malicious injury to 
person. G.S. 1-410 (1) .  

Thus i t  appears that  the portions of the complaint to which objection 
is made relate directly to the ultimate facts, and are within the pale of 
proper pleading in the statement of a cause of action for recorery of 
damages for an alleged willful, wanton and malicious injury to person,- 
on which the aid of arrest and bail is invoked. 

And while the record discloses that  the arrest and bail was predicated 
upon affidavits filed, it  is appropriate for plaintiff to allege in his com- 
plaint facts upon which such remedy may be sustained. Hence the judg- 
ment below is 

Affirmed. 

PAUL M. BASON ARD WIFE, RUBY G. BASON, v. W. E. SMITH. 

(Filed 2 June, 1949.) 

Landlord and Tenant 33 1,24- 
Evidence tending to show that plaintiffs purchased the premises and 

took possession of the residence some 100 yards from the barn, but as a 
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part of the consideration, permitted defendant grantor to retain posses- 
sion to the end of the year of the land on which there were growing crops, 
and to store crops in the barn, but that plaintiffs also used the barn, i s  held 
insufficient to establish the relationship of landlord and tenant in respect 
to the barn, and nonsuit was properly granted in plaintiffs' action to 
recover on an implied warranty in the supposed lease. 

PLAINTIFES' appeal from P a t t o n ,  S p e c i a l  J u d g e ,  November Term, 
1948, ALAMANCE Superior Court. 

Cooper ,  S a n d e r s  & H o l t  for p la in t i f f s ,  appe l lan l s .  
P a u l  H .  R i d g e  a n d  L o n g  d L o n g  (By :  George  '4.. L o n g )  for  d e f e n d a n t ,  

appel lee .  

PER CURIAM. Plaintiffs' cause of action is predicated upon loss occa- 
sioned by the burning of a barn alleged to have been destroyed while in 
the possession of defendant as tenant of plaintiffs. 

The evidence of plaintiffs tended to show that  the land on which the 
barn was situated had been purchased by plaintiffs from defendant, and 
that  a t  the time of purchase i t  was agreed that  defendant should retain 
possession of the land on which growing crops we1.e situated. There was 
a granary and large barn on the premises in which i t  was agreed that  
defendant might store crops and farm products until the end of the 
current crop year, on December 31, 1946, as par t  consideration of the 
purchase price. The defendant did retain posses,sion of the barn under 
this agreement, and had a quantity of hay stored therein. The plaintiffs 
likewise kept a cow in the barn and a quantity of hay. The barn was 
wired for electricity. Plaintiffs had been living in the residence, approxi- 
mately 100 yards from the barn, from Septembl2r until December 18 ;  
and plaintiffs and a Mr. Jobe, who was renting .part of the place, were 
using the barn some every day. 

On or about December 18, some parties came to bale defendant's hay, 
to remove i t  from the premises and on that  day the barn was burned. 

At  the conclusion of the evidence, the defendant, offering none, de- 
murred and moved for judgment of nonsuit. I t  was allowed and plain- 
tiffs appealed. 

On examination of the evidence the Court is of the opinion that  it is 
not sufficient to  go to the jury on the relation of landlord and tenant, upon 
which the action is based. The  judgment of n o n ~ ~ u i t  is, therefore, 

Affirmed. 



N. C.] S P R I N G  TERM,  1949. 539 

STATE v. LEWIS ; MCIIVTYRE v. ELEVATOR Co. 

STATE v. JAMES EDWARD LEWIS. 

(Filed 2 June, 1949.) 
Criminal Law 5 80b (4)- 

Where defendant does not file case on appeal within the time allowed, 
the appeal will be dismissed upon motion of the Attorney-General, but 
when defendant has been convicted of a capital felony this will be done 
only after an examination of the record proper fails to disclose error or 
irregularity. 

APPEAL by defendant from Grady,  Emergency Judge,  Second Septem- 
ber Term, 1948, ROBESON. 

Motion by State to docket and dismiss defendant's appeal. 
Indictment : murder. 
Verdict: guilty of murder in the first degree. 
Sentence : death by asphyxiation. 

Attorney-General h fcMul lan  and Assistant Attorney-General Moody 
for the State. 

N o  counsel for defendant. 

PER CURIAM. Although the time for serving the same has long since 
expired, the Clerk of the Superior Court of Robeson County certifies that  
no case on appeal has been filed in his office and that  counsel for defeiid- 
ant  have notified him that  the appeal herein will not be perfected. The  
Attorney-General moves to docket and dismiss the appeal under Rule 17. 

Before ruling on a motion to docket and dismiss in a case where the 
death penalty was imposed, i t  is our custom to examine the record proper 
to ascertain whether the proceeding below was in all respects regular. 
We find no error or irregularity therein. Therefore, upon the facts now 
made to appear, the motion to docket and dismiss the appeal must be 
allowed. I t  is so ordered. 

Judgment affirmed. 
~ p G a l  dismissed. 

VALLIE BUMGARNER RIcINTTRE r. MONA4RCH ELEVATOR AND MA- 
CHINE COMPANY (ORIGINAL DEFENDANT), AND GILMORE CLINIC, INC. 
( ADDITIOR'AL DEFENDANT). 

(Filed 16 June, 1949.) 
1. Negligence 8 4d- 

A person taking over possession of an elevator in a building for the 
purpose of repair is chargeable with the duty of exercising due care for 
the safety of those who rightfully use or attempt to use it. 
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2. Negligence 8 5- 

Prosimate cause is that  cause which produces the injury in continuous 
sequence without any new or intervening cause, and without which the 
injury would not have occurred, under circumstances from which injury 
is reasonably foreseeable. 

3. Same- 
While foreseeability is an essential element of proximate cause, i t  is 

not necessary that  the particular injury should have been foreseen, but 
it  is sufficient if in the exercise of ordinary care the wrongdoer could have 
foreseen in the light of attendant circumstances as  they were known or 
ought to have been linown by him, that  some injury was likely to result 
from his negligence. 

4. Negligence § l0a- 
Foreseeability and proximate cause are  ordinarily for the determination 

of the jury, and i t  is only when all the facts are  admitted and only one 
inference may be drawn therefrom that the court will declare whether a n  
act  was the proximate cause of the injury. 

5. Negligence § 1 9 b  (1)-Evidence held fo r  jury on  questions of negli- 
gence and  proximate cause i n  action for injuries in fall  down elevator 
shaft. 

The evidence considered in the light most favorable to plaintiff tended 
to show that  defendant elevator company was employed to repair a n  
elevator in a medical clinic, which elevator was for the use of the public, 
particularly for the use of ill persons and persons with defective vision 
seeking medical attention, that in the course of the work the elevator was 
mored between the first and second floors, and the ~loors a t  the first floor 
left open and unguarded, that a typewritten slip with the words "elevator 
out of order, use stairway" mas pasted over the push button a t  the elevator 
door, and that  plaintiff, a pregnant woman mith defective vision, entered 
the building and was walking down the well-lighted corridor to the ele- 
vator when she fainted, and fell through the partially opened doors into 
the elevator well, suffering the injuries in suit. H,?ld: The eridence was 
sufficient to be submitted to the jury on the questions of negligence of the 
elevator company and prosimate cause. 

6. Negligence § 19c- 
Nonsuit on the ground of contributory negligence should not be granted 

unless plaintiff's evidence, taken in the light most: favorable to her, so 
clearly establishes contributory negligence that LO other reasonable infer- 
ence or conclusion can be drawn therefrom. 

7. Same- 
In repairing an elevator in a medical clinic, defendant elevator company 

left the doors a t  the ground floor open about 18 inches while the elevator 
was moved between the first and second floors. Plaintiff, a pregnant 
woman mith defectire vision, fainted and fell through the doors to her 
injury while attempting to visit the doctor. Held: Plaintiff cannot be 
held contribntorily negligent as  a matter of law even though the corridor 
to the elevator was well lighted and a typewritten slip stating that  the 
elevator was out of order had been pasted over the elevator call button. 
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8. Torts !j! 6- 
Judgment of nonsuit was entered against plaintiff upon motion of the 

original defendant, and the original defendant's cross-action against a 
party joined on the original defendant's motion as a joint tort-feasor was 
thereupon dismissed. Held: Upon the reversal of the judgment of nonsuit, 
the cross-action for contribution is reinstated, the original defendant being 
entitled to a day in court to establish its cross-action if it can. G.S. 1-240. 

BARNHILL, J., dissenting. 
WIXBORNE, J., concurs in dissent. 

APPEAL by plaintiff from Edmundson, Special Ju,dge, February Term, 
1949, of GCILFORD. Reversed. 

This was an  action to recover damages for a personal injury alleged to 
have been caused by the negligence of defendant Monarch Elevator and 
Machine Company, hereinafter called the Elevator Company. 

I t  mas alleged that  the Elevator Company while installing certain 
equipment for use in  a passenger elevator in the building of Gilmore 
Clinic, Inc., had moved the elevator to the second floor and negligently 
left open and unguarded the door of the elevator shaft on the first floor, 
and that plaintiff who had entered the building for the purpose of re- 
ceiving medical attention fell into the opening and was injured. The 
defendant Elevator Compaliy denied negligence on its part, pleaded con- 
tributory negligence on the part  of plaintiff, and further on its motion 
had Glimore Clinic, Iiic., made party defendant and filed cross-action 
against the latter for contribution in  the event plaintiff should recover 
against the Elevator Company. Gilmore Clinic, Inc., answered denying 
liability to its codefendant or the plaintiff. 

At the close of plaintiff's evidence the motion of defendant Elevator 
Company for judgment of nonsuit was allowed, and judgment was 
entered dismissing plaintiff's action, and also dismissing the Elevator 
Company's cross-action against Gilmore Clinic, Inc. 

Plaintiff excepted and appealed. 
Defendant Elevator Company appealed from so much of the judgment 

as dismissed its cross-action against its codefendant. 

King & King for plaintiff, appellant. 
Smith, Wharton, Sapp & Moore for defendant Gilmore Clinic, Inc. 
R. X. Robinson for defendant Monarch Elevator and Machine CO., Inc. 

DEVIN, J. The judgment of involuntary nonsuit entered by the court 
below raises the question of the sufficiency of the plaintiff's evidence to 
carry the case to the jury. 



542 I N  T H E  S U P R E M E  COURT. [23@ 

The evidence offered tended to show that  the circumstances of the 
plaintiff's in jury  were substantially these : The def sndant Elevator Com- 
pany was engaged in installing certain electrical equipment for automatic 
operation of the elevator in the building of defendant Gilmore Clinic, Inc., 
in Greensboro. The  elevator had previously been installed for manual 
operation and had been so operated for several months. The work of 
adding the additional wiring was being done by the Elevator Company 
under contract with Gilmore Clinic, Inc., for the use of the members of 
the medical profession associated with Gilmore Clinic and having offices 
in the building and for the convenience of their patients who came there 
for medical attention and service. On the first floor the doors to the 
elevator shaft were arranged to slide back on each side leaving a space 
4 feet wide and measuring 7 feet from top to bottom, affording entrance 
to the elevator cage when in use. The elevator was located a t  the rear end 
of a corridor 6 feet wide and was 28 feet from the front door. On the 
occasion alleged, 25 November, 1947, about 4 p.m., the plaintiff, 24 years 
old, an  expectant mother, entered the building for the purpose of being 
treated by Dr. Wood whose office was on the second floor. She  had by 
direction of the physician visited this office twelve times. On those occa- 
sions the elevator had been operated by an  employee of Gilmore Clinic, 
Inc. Plaintiff 's vision was impaired but she coul~l  see large objects a t  
some distance. Plaintiff testified she entered the front door and was 
walking down the lighted corridor toward the elevator when "without 
any warning whatsoever I completely blacked out and knew nothing untiI 
after being transferred to Wesley Long Hospital . . . I came to." She  
was picked up unconscious on the bottom of the elevator shaft, 4y2 feet 
down. There was evidence tending to show that  the employees of the  
Elevator Company, in order to install the equipment had opened the  
outer doors of the shaft on the first floor and raised the cage nearly to  
the second floor, so that  the workman in charge could walk up the stairs  
and get on top of the cage to do the work on which he was engaged. Th i s  
placed the bottom of the cage about 18 inches below the top of the open- 
ing, leaving 51/b feet clearance. The sliding or hstchmay doors of the 
shaft were left open. One of defendant's employees had gone through 
this opening down into the pit, which was 6 feet c,quare and unlighted, 
and was on a stepladder a t  the time plaintiff fell. The  defendant Ele- 
vator Company's employee in charge of the work was on top of the cage 
when his assistant called him and he immediately c8ame down and found 
plaintiff lying on the floor of the pit unconscious. There was no barrier 
or protection for the open elevator shaft. The manager of Gilmore Clinic, 
Inc., had pasted a narrow typewritten slip over the push button a t  the 
elevator door "elevator out of order, use stairway." All the work done 
before by defendant had been done with shaft door closed. At times the  
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Elevator Company's employees at request of the manager of Gilmore 
Clinic, Inc., had operated the elevator for the convenience of patrons. 

The doors of the elevator shaft were left open by defendant Elevator 
Company's employer, but the width of the open space does not clearly 
appear. The only ~vitness as to this was W. W. Dance, defendant Ele- 
vator Co~npal~y 's  employee in charge of this work. H e  was offered by 
plaintiff. H e  testified, "The elevator doors were open. The hatchway 
doors were open. The elevator doors were open when I started up" to 
the second floor. On cross-examination he said, "the hatchway doors 
were partially open. I would say there was about 18 inches space between 
them. The elevator doors mere open wide enough for Mr. Dillenbeck 
(his assistant in the pit)  to come through . . . I f  he was to ease through 
he could possibly get through without disturbing the door. I f  he was to 
brush through there was a possibility he could push them wherever he 
wanted to." The man in the pit had only been down there a "couple of 
minutes" when the plaintiff fell. This man was not available as a witness 
a t  the trial. 

There was no evidence as to the manner or cause of plaintiff's fall 
other than her statement that as she walked down the cord& she blacked 
out or fainted and  the testimony of Mr. Dance that  she was found uncon- 
scious a t  the bottom of the open shaft. 

The plaintiff sustained serious injury from her fall, but the baby 
arrived in due time unharmed. 

The e~ idence  offered by plaintiff, considered in the light most fauor- 
able for her, tended to show that  the defendant Elevator Company's em- 
ployees, while working on the elevator cage in a building in which the 
elevator was in use by occupants and their invitees, left the door to the 
elevator shaft open without barrier or guard, and with only a narrow 
typewrittcn slip orer the push button "elevator out of order." Whether 
under the circumstances this was a sufficient warning, and whether the 
defendant failed to exercise due care in the performance of a duty incum- 
bent upon it, present questions, we think, for the determination of the 
jury. Dr~iw~wright v. Theatres, Inc., 228 N.C. 325, 45 S.E. 2d 379 ; Ross 
1;. Drug Sfore ,  225 N.C. 226, 34 S.E. 2d 64;  Williams v. Stores Co., Inc., 
209 X.C. 591, 184 S.E. 496; f h n t  v. Meyers, 201 N.C. 636, 161 S.E. 74. 

I n  Jones 2'. Bland, 182 N.C. 70, 108 S.E. 344, 1 6  A.L.R. 1383, the 
plaintiff in a hotel lobby approached the elevator for the purpose of using 
it. The elevator door was open but the carriage had been moved to an 
upper story. Plaintiff fell i n  the open shaft and was injured. There 
was also the fact that  due to the darkness of the afternoon and color of 
the paint ordinary observation did not disclose the opening. This Court 
held that if these facts were accepted a primary case of negligence was 
made out carrying the case to the jury. Stewarf  L.. Carpet CO., 138 N.C. 
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60, 50 S.E. 562; Womble v. Grocery Co., 135 N.C. 474, 47 S.E. 493; 
19 Am. Ju r .  546; 45 C.J. 867, 870. I n  Rosenbaum $1. Shoffner, 98 Tenn. 
624, recovery for in jury  sustained by one who stumbled and fell into an  
open elevator shaft was affirmed. One who has taken orer control of an  
elevator, in use in a building, for the purpose of repair is chargeable 
with the duty of exercising reasonable care for the safety of those who 
rightfully use or attempt to use it. Otis Elevator Co. v. Wilson, 147 
Ky. 676; Fox v. Dallas Hotel Co., 240 S.W. 517. 

Did the Elevator Company's conduct in this respect constitute negli- 
gence, and, if so, did plaintiff's in jury  proximately result therefrom? 
Proximate cause of an  in jury  is generally defined as the cause which 
produced the injurious result complained of in continuous sequence 
from the original wrongful act, without any new or intervening cause, 
and without which i t  would not have occurred, and one from which 
one of ordinary prudence would have foreseen ths t  some such result 
was likely under the circumstances as they were known or ought to  
have been known a t  the time. Ramsbottom v. li'. R., 138 H.C. 38, 
50 S.E. 448; Paul v. R. R., 170 H.C. 230, 87 S.E. 66;  V'hit f  v. Rand, 
187 N.C. 805, 123 S.E. 84;  Mills v. Moore, 219 N.C. 25, 12 S.E. 2d 
681; Lzittrell v. Mineral Co., 220 N.Ci. 782, 18  E.E. 2d 412; Lee v. 
Upholstery Co., 227 N.C. 88, 40 S.E. 2d 688. One of the elements of 
proximate cause essential in the establishment of actionable negligence 
is  foreseeability. Lee z.. Upholstery Co. ,  supru; Shaw v. Barnnrd, 229 
N.C. 713, 51 S.E.  2d 295; Peoples 1.. Full;, 220 X.C. 635, 18 S.E.  2d 147; 
Bench v. Patton, 208 N.C. 134, 179 S.E. 446; Gant v.  Gant, 197 N.C. 
164, 148 S.E. 34 ;  Harton v. Tel.  Co., 141 N.C. 455, 54 S.E. 299. Lia- 
bility in law for a negligent act is dependent upon whether the injurious 
consequences flowing therefrom were such as could and should have been 
foreseen and by reasonable care and prudence guarded against. Osbome 
v.  Coal Co., 207 N.C. 545, 177 S.E. 796. I t  must be made to appear that  
the in jury  was the natural  and probable consequence of the negligent act 
and ought to have been foreseen in the light of attendant circumstances. 
Fore v. Geary, 191 N.C. 90, 131 S.E. 387; R. R .  v.  h~cllogg,  9 1  U.S. 467. 
Bu t  i t  is not necessary tha t  the wrongdoer should have foreseen the par- 
ticular injury which resulted "provided th s t  i n  the exercise of ordinary 
care he might have foreseen that  some in jury  would likely follow from 
his negligence." Hudson v. B. R., 142 N.C. 198, 55 S.E. 103; Hall v. 
Rinehart, 192 N.C. 706, 135 S.E. 790; Cole v. R. R., 211 N.C. 591 
(598), 191 S.E. 353; Bechtler v. Bracken, 218 N.C. 515 (524). 11 S.E. 
2d 721. I t  is sufficient if by the exercise of reasonable care the defendant 
might have foreseen that  some injury would result f~.om his act of omis- 
sion or tha t  consequences of a generally injurious nature might have 
been expected. Sawyer v. R .  R. .  145 N.C. 24, 58 E.E. 598. I n  Lee v. 
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Uphols t e ry  Co., 227 N.C. 88, 40 S.E. 2d 688, cited by the defendant, the 
elevator was located in  a manufacturing plant, for  the use of employees 
in handling goods going out, to  be loaded on trucks. I t  was not for the 
use of the public or  truckers i n  gaining entrance into the building. 45 
C.J. 867. I n  the instant case the elevator was a passenger elevator for 
the use of the public, and particularly for the use of ill persons seeking 
medical assistance, some with defective vision, like the plaintiff, who 
would be expected to approach the elevator for the purpose of entrance 
to the upper story. I n  the L e e  case the truck on which plaintiff was work- 
ing  had been loaded from the elevator and then the truck was moved 
away "a convenient distance." The elevator was moved up, presumably 
to bring down other goods. While the plaintiff was tying down the load 
with a rope, the rope slipped out of his hand and he staggered back four 
or fi~ye steps, and fell i n  the opening. I t  was there held i t  could not have 
been foreseen that  plaintiff, a n  experienced workman, famiIiar with the 
premises, in full  possession of his faculties, would lose his balance and 
step backward five steps into the pit. We think this case in essential 
features is distinguishable and is not controlled by the holding in the 
Lee  case. 

The defendant Elevator Company contends that  thc er idence that the 
aperture between the sections of the door of the elevator shaft u-as only 
about 18 inches wide should be regarded as showing that  it could not 
reasonably have been foreseen that  an adult person would or could fall 
through. Bu t  on the other hand it appears that  defendant's workman 
had a few moments before passed through the same opening and x a s  a t  
work on a stepladder 4175 feet below the first floor level. Whether he took 
the stepladder with him a t  this time does not appear. I n  any event, 
according t o  plaintiff's eridence, the opening was sufficiently wide for her 
to pass through. Like Mercntio's wound, (' 'Tis not so deep as a well, nor 
so n ide  as a church door; but 'tis enough." Romeo and Juliet, Act 111. 

What is the proximate cause of an injury is ordinarily a question for 
the jury. Rarely is the court justified in deciding this question as a 
matter of law. Xicho l s  z.. Golds fon ,  228 N.C. 514, 46 S.E. 2d 320. In 
the language of Jus t i ce  Barnh i l l  in Conley  v. Pearce-Young-Angel  CO., 
224 N.C. 211, 29 S.E.  2d 740, "It  is only when the facts are all admitted 
and only one inference may be drawn from them that the court will 
declare whether an act was the proximate cause of an injury o r  not. But  
this is rarely the case." Likewise, as stated by Just ice  Seawel l  in Mont- 
g o m e r y  1'. Blades, 218 N.C. 680, 1 2  S.E. 2d 217, "Usually the question 
of foreseeability is one for the jury." 

Both the building and the elevator were for the use of thow ncrding 
medical s e r ~ i c e  who might be expected to pass down the corridor and 
attempt to use the elevator which was known to be there for their con- 
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venience. These were circumstances within the knowledge of the defend- 
ant when it left the doors of the elevator shaft open. Whether the 
defendant was negligent, and, if so, whether such negligence was the 
proximate cause of plaintiff's injury, and whether the injury was one 
which in the exercise of due care deferidant could rind should have fore- 
seen and by reasonable diligence guarded againsi;, were questions for 
decision by the jury under appropriate instructions from the court. 

Can the nonsuit be sustained on the ground of contributory negligence 
on the part of the plaintiff? We think not. On this point we have the 
plaintiff's testimony that as she walked down the corridor she suddenly 
and without warning fainted. Whether this was due to her condition or 
some inherent weakness does not appear. She fell through the open door 
of the elevator shaft and was injured. The burden of proof as to con- 
tributory negligence was upon the defendant Elevator Company. The 
rule is that nonsuit on this ground should not be granted "unless the 
plaintiff's evidence, taken in the light most favorable for him so clearly 
establishes such negligence that no other reasonable inference or conclu- 
sion can be drawn therefrom." Dawson v. T r a n s p o r f n f i o n  Co., ante ,  36, 
51 S.E. 2d 921; B u n d y  v. Powell,  229 N.C. 707, 51 S.E. 2d 307. "It 
is the settled rule in this jurisdiction that judgment of nonsuit on this 
ground can be rendered only when a single infermce, leading to that 
conclusion, can be drawn from the evidence." H a m p t o n  a. Hawkins ,  219 
N.C. 205, 13 S.E. 2d 227; -4tk.in.s v. Transportation Po., 224 N.C. 688, 
32 S.E. 2d 209; Winfield v. S m i t h ,  ant(>,  392, 53 S.1E. 2d 251. We think 
the evidence sufficient to entitle the plaintiff to have her case submitted 
to the jury, and that there was error in granting the motion for judgment 
of nonsuit. 

The defendant Elevator Company appealed from so much of the judg- 
ment as dismissed its cross-action against Gilmore Clinic, Inc. I n  the 
judgment it was set out that the court was "of opinion that as a matter 
of law the motion of ilonsuit by Monarch Eleva tx  and Machine Co. 
having been allowed, the cross-action against Gilmore Clinic, Inc., should 
be dismissed," and accordingly judgment was entered dismissing this 
appellant's cross-action. 

Without undertaking to determine on this record whether or not the 
defendant Elevator Company would be entitled to contribution under 
G.S. 1-240 from its codefendant, in the event of recovery by the plaintiff, 
we think the court was in error in dismissing the cross-action at  this 
sfage of the litigation. The judgment of nonsuit having now been held 
to hare been improperly allowed, the judgment below should not be held 
to p r e ~ e n t  defendant Elevator Company from haring its day in court 
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on its cross-action to establish liability of Gilmore Clinic, Inc., as joint 
tort-feasor, if i t  can. Whether appellant can succeed in its cross-action 
in the event of ultimate recovery by the plaintiff is another matter. 

The parties are entitled to proceed in the cause as if the motion for 
nonsuit by defendant Elevator Company had been originally denied. See 
Pascal v. Transit Co., 229 N.C. 435 (442)) 50 S.E. 2d 534; Smith v. 
Kappas, 218 N.C. 758, 12 S.E. 2d 693. Bourne v. R. R., 334 X.C.  444, 
31 S.E. 2d 382, related to the effect of a nonsuit on defendant's counter- 
claim. 

On plaintiff's appeal : Reversed. 
On defendant Elevator Company's appeal : Reversed. 

BARNHILL, J., dissenting: Plaintiff does not sue or pray relief against 
Gilmore Clinic, Inc. Strictly speaking, i t  is not a defendant but a 
respondent, brought in to answer the claim of the defendant for contribu- 
tion in  the e ~ e n t  plaintiff shall recover on her cause of action. The 
Machine Company is the one and only defendant and will he so treated. 

Defendant installed a manually operated elevator in the Gilmore Clinic 
Building and agreed to return later and convert it  into an automatic or 
push button type. At  the time of the accident described in the complaint, 
its employees were engaged in making the conversion. 

The  elevator well extended about four and one-half feet below the level 
of the first or ground floor. The work required one of the en~ployees to 
get into this well to adjust or attach some wiring. I t  was necessary for 
him to provide a means of exit. This was done by leaving the doors ajar, 
furnishing an  open space of about eighteen inches. The elevator was 
between the first and second floors, leaving about fire and one-half feet 
clearance on the first floor, A sign mas placed on or near the elevator 
car push button, giving warning that  the elevator was not in use. The 
hall or passageway was well lighted. Plaintiff, apparently in perfectly 
normal condition, except that  she was pregnant and her eyesight was 
impaired, entered the well-lighted first floor hallway, "blacked out," and, 
while in that  condition, walked some distance to the back of the hall 
where the elevator was located, and in some unexplained manner fell in 
the elevator shaft. She seeks now to hold the defendant liable for the 
resulting injuries. 

The  defendant's employees were engaged in doing lawful nork  in a 
lawful manner. That  the doors of the elevator shaft were left partly 
open to provide an  exit for the workmen, being a necessary incident of 
the work, conld not constitute negligence. However, the work was being 
done where people were accustomed to come and go. Therefore, it  was 
the duty of the defendant to give such warning as would put a reasonably 
prudent person, exercising ordinary care for his own safety, on notice 



548 I N  THE S U P R E M E  COITRT. [230 

of the danger, even though i t  mas necessary to  leave the elevator shaft 
doors partly open to  furnish an  exit for the wor l~man in  the elevator pit. 
This I concede. Bu t  i t  is not the province of the Court to prescribe the 
type of warning which should have been provided. We do not prescribe 
the size of the danger flag. M u r r a y  v. R. R., 218 N.C. 392. We merely 
determine whether the method of warning adopted by defendant evi- 
dences a want of due care sufficient to require the submission of the queu- 
tion to the jury. The  court below answered in the negative. The ruling 
is presumed to be correct. The  plaintiff must s:iow error. 

Here the partly lowered elevator, the partially closed doors, and the 
notice on the elevator bell each gave notice that the elevator was not a t  
the first floor elevator entrance to rereive passengers. I n  combination they 
were amply sufficient to give notice to any person of ordinary prudence. 
This was the kind or type of notice defendant was required to give. H a d  
i t  draped the elevator in red warning flags, these would not have served 
to give plaintiff notice. H a d  i t  placed a sawhorse or similar barrier in 
front  of the opening, this, in all probability, would haye increased the 
danger to plaintiff by causing her to pitch head foremost into the pit. 

Indeed, we have said there is no duty to  T a r n  when the danger is 
obvious. Deaton v. E l o n  College, 226 N.C. 433. When the lighting is 
such that  the condition can be discovered in  the exercise of ordinary care, 
the failure to warn imposes no liability. Benion  1). Building Co., 223 
N.C. 809. 

I n  this conncction we must remember that  plaintiff was not the defekd- 
ant's invitee. The Gilmore Clinic, [nc., had invited her to enter, but the 
only invitation defendant had extended was an  invitation to stay away 
from the elevator. 

T o  entitle one to rely upon an implied invitation to enter, his purpo.;e 
must he of interest or advantage to the inritor. Pafford v. Construction 
Go., 217 K.C. 730, and ca$es cited. I n  the P , ~ f o . r . d  case we draw the 
distinction between the owner of the building who extends the invitation 
to enter therein and the construction company working thereon. 

The fact alone that  the plaintiff, on account of her temporary mental 
deficiency or incapacity, was unable to exercise ordinary care for her own 
safety dlcl not charge defendant with the duty t2 exercise increased care. 
lYorthiy$on v. illencer, 11 So. 70, 17  L.R.A. 407. I n  the absence of 
knowledge thereof, defendant was not bound to take notice of plaintiff's 
infirmity. Daily  G. R. R., 106 N.C. 301; Doggett v. Chicago, B. & Q .  
Ry. Co., 112 K.W. 171 ;  Carter u. N u n d a ,  66 N.Y.S. 1059; I-eager z.. 
Spir i t  Lake ,  88 N.W. 1095; Hil l  v. Glenwood, 1-00 N.W. 522. 

The law does not impose upon one the duty of giving to another the 
care due only to the deaf, blind, and unconsciou3 until he has notice that  
such person is suffering from one of those disabilities. One is not charge- 
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able with the negligence for not guarding against a danger of which he 
has  no knowledge. Anno., 69 L.R.A. 536; Anno., Ann. Cas. 1912 C 1072. 

('When the mere negligence of another causes or contributes to  the 
in jury  of a person who is mentally incompetent to such a degree, if the 
conduct of the injured person would have amounted to such contributory 
negligence as would have avoided his claim to relief if he had been 
capable of exercising care in  his own behalf, the person inflicting the 
in jury  is not to  be held to a liability which would not have been incurred 
under the same circumstances in favor of a person of ordinary capacity, 
unless he had notice of the injured person's mental deficiency, and of his 
consequent helplessness and peril i n  the circumstances in which he was 
placed. The duty of observing special precautions for the safety of 
another. because the latter, by reason of mental imbecility, cannot be 
influenced by the dictates of ordinary prudence, is not cast upon one who 
is not charged with notice of the other's peril, and of his lack of sufficient 
intelligence to avoid it. When i t  is sought, i n  behalf of an adult, to 
avoid the consequences of his own conduct, and to charge another with 
liability for a result to  which such conduct contributed, the burden is 
upon him t o  show that  he was not responsible for his own acts, and tha t  
the person sought to be charged mas under the duty of dealing with him 
as one incompetent to care for himself." TVorthington T. Mencer, supra. 

Applying these principles of law to the facts appearing of record, I 
am led to the conclusion that  the plaintiff has failed to make out a case 
of negligence. Bu t  concede negligence. This alone is not sufficient to 
impose liability. 

Proof that  an  accident is a natural  consequence of negligence is not 
enough to establish the negligence as the proximate cause of the accident. 
S m i t h  v. W h i t l e y ,  223 N.C. 534; 38 A.J. 708. Negligence does not 
create liability unless it is the proximate cause of the injury, and fore- 
seeability is an  essential element of proximate cause. Wood C. Telephone 
Co., 228 N.C. 605; Lee 1 ) .  LTpho7sfcry Co., 227 S . C .  88 ;  Roye t fe  v. R. R., 
227 K.C. 406; S h a w  v. Barnard ,  229 N.C. 713; W a t k i n s  v. Furnishing 
Co., 224 X.C. 674 ; T y s o n  v. Pord,  228 N.C. 778 ; M u r m y  v. R. R., supra ; 
,Wills I-. Noore ,  219 N.C. 25;  L ~ i t f r e l l  v. Jf ineral  Co., 220 N.C. 782;  
Beclzfler v. Bracken,  218 N.C. 515; El l i s  v. Refining Co., 214 N.C. 388; 
Fore C. Geary, 191 X.C. 90;  H a r t o n  1 , .  Tel .  Co., 141 N.C. 455. 

A defendant is not required to foresee or anticipate "whatsoever shall 
come to pass," Beach v. Pafton, 208 K.C. 134, or to stretch foresight into 
omniscience. Wood v. Telephone CO., s u p m ;  Gant  v. Gant ,  197 N.C. 
164;  Xontgomery  v. Blades, 222 N.C. 463. 3 person is bound to foresee 
only those consequencec, that  may naturally and proximately flow from 
his negligence. I f  the injury complained of was not reasonably fore- 
seeable in the exercise of due care, no liability is created. Il'ood v. Tele- 
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phone Co., supra; Gant v. Gant, supra; Lee v. L'pholstery Co., supra; 
Rattley v. Powell, 223 N.C. 134; Oshorne v. C o d  Co., 207 N.C. 545; 
Watkins v. Furnishing Co., supra; Butner v. Spease, 217 N.C. 82 ; Brady 
v. R. R., 222 N.C. 367. 

As stated by Stacy, C. J., in Tyson 2). Ford, supra: "The test of lia- 
bility for negligence . . . is the departure from the normal conduct of 
the reasonably prudent man, or the care and preyision which a reason- 
ably prudent person would employ in the circumstsnces." 

"One is bound to anticipate and provide against what usually happens 
and what is likely to happen; but i t  would impose too heavy a responsi- 
bility to hold him bound in like manner to guard against what i s  unusual 
and unlikely to happen, or what, as is sometimes said, is only remotely 
and slightly probable . . . One is not cbharged with foreseeing that  which 
could not be expected to happen." Brady v. R. R., m p r u ;  Hiat f  v. Ri/ ter ,  
223 N.C. 262; Fore 21. Geary, supra. The in jury  must be one which the 
author of the primary negligence could have reasonably foreseen and 
expected. Shazu v. Barnard, supra; Harton 1'. Tel.  Co., supra. The law 
holds men liable only for the consequences of their actions which they 
can and should foresee and by reasonable care or prudence provide 
against. When the negligent condition created by the defendant is merely 
a circumstance of the accident and not its proximate cause, no liability is 
imposed. Lee v. Upholstery Co., suprcz. 

I n  my  opinion the conclusion that  the fact plaintiff "blacked out" 
and wandered down a well-lighted hall, into the ele7:ator well was reason- 
ably foreseeable in the exercise of due care, is not s~ stained by the record. 
'To hold the defendant liable for the resulting in jury  is to  eliminate fore- 
seeability as an  element of proximate cause, requi1.e omniscience on the 
par t  of the defendant, and make it liable "for casualties which, though 
possible, were wholly in~probable." Brady v. R. R., supra. 

Defendant knew doctors maintained offices in the Gilmore Building, 
and that  their patients entered the building and usell the elevator. There 
is no evidence that  it knew or had reason to know that  the lame, the halt, 
and the blind entered alone and unattended. T o  hold that  i t  should h a r e  
guarded against plaintiff's "black out" and the regulting danger to her 
safety is to say that  i t  should ha re  foreseen a condition plaintiff herself 
did not anticipate or guard against. 

Jones v. Bland, 182 N.C. 70, cited and relied on in the majority opin- 
ion, is in my  opinion clearly distinguishable. The defendant there was 
clearly negligent. H e  was the proprietor of the hotel. His  employee 
removed the elevator and left the elevator shaft open and unprotected. 
Sufficient light to enable plaintiff, his invitee, to observe the absence of 
the elevator was not provided. None of these circumstances exist here. 
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I n  principle, Lee v. Upholstery Co., supra, is more nearly in  point. 
There the plaintiff was an invitee; the defendant was the invitor. I t  
removed the elevator and left the elevator shaft open while its invitee 
was nearby, working within a few feet thereof. I t  gave no notice what- 
ever of the dangerous condition thus created, although i t  was under the 
duty to keep its premises in a reasonably safe condition for the use of its 
invitees. The  rope plaintiff was using to tie furniture on his truck 
slipped and he stumbled backward into the elevator well. The factual 
distinctions between that  case and this certainly are not favorable t o  this 
plaintiff. Yet the type of injury there disclosed was not reasonably fore- 
seeable. S o  we held. Here, however, the defendant ought to  have fore- 
seen plaintiff would "black out" and while unconscious squeeze through 
the narrow opening between the elevator doors and fall into the elevator 
pit. So the majority concludes. I am unable to follow the logic of that  
conclusion. 

Plaintiff's accident was most unfortunate. On this record the resulting 
injuries were due to no fault of her own. But  this is no cause for shifting 
the burden to the defendant. I t  but emphasizes the soundness of the 
truism "hard cases make bad law" which we should ever keep in  mind. 

I n  Griggs T. Sears, Roebuck & Co., 218 N.C. 166, we said: "The Court 
is reluctant to advance the standard of due care to such an  unreasonable 
length as would practically put every accident in the category of action- 
able negligence." I fear that the majori ty have now overcome the re- 
luctance there expressed. I n  any event, I cannot concur in the majority 
opinion. Instead I vote to affirm. 

WINBORNE, J., concurs in dissent. 

H. G .  WILSON r. CENTRAL MOTOR LIKES,  INC., AND E.  E .  POOLE, 
and 

SUSAN ANN WILSON r. CENTRAL MOTOR LINES,  INC., AED E .  E .  POOLE,  
and 

GLENN A. WILSON v. CENTRAL MOTOR LINES,  INC., AND E. E. POOLE. 

(Filed 16 June, 1949.) 
1. Negligence § l- 

Actionable negligence is the failure to exercise proper care in the per- 
formance of some legal duty which defendant owes plaintiff under the 
circumstances in which they are placed, n-hich is the proximate cause or 
one of the proximate causes of injury. 
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2. Negligence 8 5- 

Proximate cause is that  cause which produces the injury in continuous 
sequence and without which i t  would not have cccurred, and one from 
which any man of ordinary prudence could have foreseen that such result 
was probable under all  the facts a s  they existed. 

8. Automobiles 9s Sd, 18h (2)- 

Evidence that  a disabled truck was left standing on the hard-surface 
of a highway a t  night without warning flares or lanterns a s  required by 
statute, G.S. 20-161 ( a ) ,  and that  a car, approaching from the rear, col- 
lided with the back of the truck, resulting in injuries to the driver and 
passengers in  the car, is held sufficient to be submitted to the jury on the 
issue of negligence in  each of the actions instituted by the driver and 
occupants of the car against the driver and owner of the truck. 

4. Automobiles 8 8d- 

The driver of a car is not required to anticipate that  vehicles will be 
parked on the highway a t  night without the warning signals required by 
statute, but this does not relieve him of the duty to keep a proper lookout 
and not to exceed a speed a t  which he can stop within the radius of his 
lights, taking into consideration the darkness and :atmospheric conditions. 

5. Same, Automobiles 8 1 8 h  (3)- 
Where plaintiff's own evidence discloses that  his lights and brakes were 

in good condition, that  he was driving with his lights full on a t  thirty-five 
miles per hour, tha t  he could see 150 feet ahead despite the darkness and 
heavy fog, and that  he failed to see any obstruction, and hit the rear of 
a truck parked on the highway in his lane of traffic without lights or 
warning flares, is held to disclose contributory negligence on his par t  as  a 
matter of law. 

6. Negligence 8 ll- 
It is not required that  plaintiff's negligence be the sole proximate cause 

of his injury in order to bar his recovery, but i t  is sufficient to bar recovery 
if i t  be one of the proximate causes of the injury. 

7. Automobiles 8 21- 
I n  this action by passengers in a n  automobile against the driver and 

owner of a truck to recover for  injuries sustained when the car collided 
with the truck parked on the highway a t  night without the statutory 
warning signals, a n  instruction that  plaintiffs would not be entitled t o  
recover if the negligence of the driver of the car was the sole proximate 
cause of the accident, is held sufficient on the question of insulated negli- 
gence. 

ERVIN, J., dissenting in part. 
SEAWELL, J., concurs in dissent. 

APPEAL by defendants f r o m  Carr, J., a t  August  Civil Term, 1948, of 
ORANGE. 

Three  civil  actions to  recover f o r  personal injur ies  sustained i n  motor  
vehiole collision allegedly caused by  actionable negkgence of defendants. 
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The sereral plaintiffs allege in their respective complaints as acts of 
negligence proximately causing the collision between the automobile BI 
which they were riding and the said tractor and trailer, that  defendants 
(1) "left said truck and trailer standing upon the paved portion of the 
highway mhen i t  was practical to park or leave said truck or trailer off 
the main traveled portion of the highway, while unattended and when 
there ~ r a s  not a clear and unobstructed width of 1 5  feet upon said high- 
way opposite said truck for the free passage of the other vehicles thereon 
and when a clear view of said truck and trailer could have been had from 
a distance of 200 feet i n  both directions," and (2) failed "to display a 
lantern or flares a t  200 feet in the front  and rear of said truck and 
trailer" in ~ i o l a t i o n  of the duty which they owed to  the public generally 
and plaintiffs in particular, and of the laws of the State of North Caro- 
lina g o ~ e r n i n g  the operation of said vehicles. 

On the other hand, the defendants, answering, deny the allegations of 
negligence set out in the sereral complaints, and, for further defense, 
aver, in substance, that  the tractor-trailer became disabled, through no 
fault of theirs, and could not be rolled off the pavement, and that  defend- 
ant  Poole took precautionary measure to safeguard the public in manner 
set out. 

9 n d ,  a150 for further defense, defendants aver that  Glenn A. Wilson 
was contributorily negligent i n  manner set forth, and as against him 
plead same in bar of his right to recorer in his action, and as against 
plaintiffs H. G. Wilson and Susan Ann Wilson, passengers in Glenn A. 
Wilson's automobile, they aver that  the conduct of the driver, Glenn A. 
Wilson, as alleged, contributed to and was a proximate cause of the inju- 
ries complained of by the plaintiff, and that  such negligence on the part  
of the d r i ~ e r  insulated the negligence of defendants, if there were any, 
and same is pleaded in bar of any recovery by either H. G. Wilson or 
Susan Ann Wilson. 

Upon the trial in Superior Court each of the plaintiffs testified as 
witnesses for all plaintiffs. Their testimony tends to  be in agreement in 
these matters : That  on the date of the collision in question, H. G. Wilson, 
plaintiff. was l i ~ i n g  in  Efland, North Carolina, and his son, Glenn A.  
Wilson, a n d  his daughter, Susan Ann Wilson, also plaintiffs, lived with 
him, and they all worked in Rurlington,-he and his son a t  Fairchild 
plant, and his daughter a t  Graber Silk Mill ;  that  on the morning of 
15  February, 1946, they left their home for work a t  ten minutes past 
six o'clock in Glenn's automobile,-he driving, and Susan Ann, his sister, 
on the front seat beside him, and H. C., his father, in the back seat;  that  
i t  was (lark mhen they left home, and the lights of the automobile were 
turned o n ;  and that  as they were proceeding west on Highway NO. 70 
the automobile ran into a parked truck, also headed west, on the highway 
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a t  a point about two miles from their home, where the highway was 
a ra igh t  for  a quarter of a mile. 

The  plaintiff H. G. Wilson also testified in p a r t :  That  they 
had traveled between their home and the point of collision a t  the rate of 
speed between 35 and 40 miles per hour;  that  he was looking straight u p  
the road; that  he did not see the truck, nor did he see any flares along the 
road on or near it,-no lanterns or pots burning, and there were no lights 
on the truck:  that  the only lights he saw in front  of the car in Ghich he " v 

was riding were the lights of a car meeting them:  tha t  just about the 
time the car in which he was riding was about to pass the oncoming car, 
the collision happened, "and I went out" ; tha t  he did not know what took 
place about the time he was meeting the oncoming ca r ;  and that  he lost 
consciousness just as they were in the act of passing. 

And, on cross-examination, the witness continued : That  he had been 
working a t  Fairchild something like a month or two before the collision 
and had gone u p  and down the road every day except Saturday and 
Sunday, and was thoroughly familiar with the road; that  the road was 
paved; that  i t  had rained through the n ight ;  that the brakes were all 
right on his son's car and if he had applied them he could have stopped 
the c a r ;  tha t  the lights were good and bright; that you could see down 
the road a long way;  that  he would say you could iiee 100 feet; that  his 
son had his car under control and had his full headlights on;  tha t  he  
could not say whether his son dimmed when the other car approached, 
but that  the other car did not d im;  that  his son did not apply his brakes 
but just kept on driving. 

The plaintiff Susan Ann Wilson further testified in pertinent pa r t :  
That  they were traveling in  the direchion of Burlington a t  a speed of 
35 or 40 miles an  hour when they were involved in the collision with the 
t ruck;  that  she did not see the truck prior to the collision although she 
was looking straight ahead; that  she did not see any lights on the truck 
nor any flares or lanterns or smudge pots on the highway; that  she was 
knocked unconscious a t  the time of the collision and regained conscious- 
ness a t  the hospital; tha t  a t  the time of the collision the car in which she 
was riding was meeting another car coming east ; that  when the collision 
took place they were meeting an  approaching car which had not passed 
them;  and that  she does not know how f a r  apar t  they were. And i n  
response to question, "Were they close together?", this  witness replied, 
U ~ - ~ . V  I n  response to a question from the court, shs said the lights were 
burning on the car that  was meeting them. Then, on cross-examination, 
the witness testified that  a t  the place of the accident the road was level 
and straight for a quarter of a mile. 

The plaintiff, Glenn A. Wilson, further testified in pertinent par t :  
That  a t  time he left home it was very dark and foggy; that  the lights 
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were burning on his automobile and he was driving around 35 miles an 
hour and proceeding directly from his home to point of collision; that  he, 
prior to the time of the collision, had not seen any obstruction on the 
highway, nor did he see any lights or flares or smudge pots; that  the car 
he was driving ran  into a truck which was standing still on the highway; 
that  he was knocked unconscious but regained consciousness for a short 
time a t  the scene of the accident; that  he had been drir ing an  automobile 
for about 18 years. Then, on cross-examination, the witness continued: 
That  he Lad been driving along the section of the road where the wreck 
occurred and was familiar with the place; that  he had good lights on his 
car  and they shone ahead about 150 feet. And, on being asked by the 
court, "You mean shone well enough for you to see an object ahead of 
you?", he answered ('Yes." That  the lights were on fu l l ;  that  his brakes 
were very good; that  he was keeping a lookout and was going about 35 
miles an hour ;  and that  there was a heavy fog but he could see 150 feet 
ahead. 

And, being recalled, plaintiff Glenn A. Wilson, under examination by 
the court, was asked these questions, and gave the answers indicated as 
follows : 

Q. ('Do you remember whether the man meeting you just about the 
time this wreck occurred dimmed his lights 1" 
,4. "No, I don't know whether he did or not." 
Q. "Do you recall whether or not you dimmed yours 1" 
A. '(NO, I don't know." 
Q. "You would not say you did and you would not say you didn't 1" 
A. "No." 
Q. "And yon would not say he did and you would not say he didn't 1" 
A. ('No, I would not." 
Q. "Do you have any recollection or any way of knowing how close 

that car was to you when you were rendered unconscious?" 
A. "No, I don't." 
Q. "Do you recall that you were meeting a car 2" 
A. "Yes, I do. His  lights were very bright and I don't think I dimmed 

mine, but looking more or less straight a t  the lights he looked like he was 
hogging the road like some trucks do. I don't remember when I hit the 
truck ahether  he had passed me or whether he was just getting by me. 
I don't remember the lick but I do remember leaning over from the lights, 
~ u l l i n g  to the right side of the road to make sure I would get by him." 

Q. ('YOU say you can't now recall whether he had passed you or 
whether he had got to you?" 

A. "It  was close to the center a t  the time I went out. You could see 
the car coming down meeting me." 
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Q. "Do you recall whether you made any effort to slacken your speed 
before you were rendered unconscious?" 

A. "I don't think I did, sir." 
Plaintiff offered testimony of others, who camis to the scene after the  

accident, tending to show: Tha t  the road was straight for about 800 
feet; tha t  the shoulder of the road to the right of the truck was approxi- 
mately 6 or 7 feet; that  the truck was on the pavement a t  the bottom of 
a small dip, and on the right-hand side going west; tha t  the chassis of 
the truck was approximately 4v2 to 5 feet above the highway, and the 
left front  of the automobile had run  under the right rear corner of the 
trailer to the point where the windshield goes inlo the top,-part of the 
top being mashed down, the left door crushed and the windshield broken 
out ;  that  there were no flares, smudge pots, or lights of any k ind;  but 
there were red glass reflectors,-three of them, placed about the truck, 
one in front, one on the side and one a t  the r ea r ;  tha t  these reflectors were 
four inches in  diameter and six inches high, according to one witness, 
and about twelve inches high in  the estimate of another, and reflected 
lights of approaching cars;  and that  defendant I'oole, who was present. 
stated that  his lights were not on, and that  the truck had broken down 
and he was unable to move it.  

The'defendant Poole, as witness for defendant, testified that  the truck 
stopped apout 9 o'clock on the night of 1 4  February, 1946; that  he was 
unable to get i t  any further, or off the payemen;; tha t  he undertook to  
obtain assistance to move i t ;  that  failing to get assistance he took meas- 
ures, described by him, to warn of the presence of the truck upon the high- 
way; that  all his lights were burning;  that  he stayed with the truck the 
remainder of the night;  that  he would get out and run around and t r y  
to keep warm from time to time, and checked his lights each time and 
found them to be on and burning;  that  the last time i t  was 6 3 0 ;  that  
he got back in  his cab a t  6 :30 and had gotten settled in  the seat when a 
market truck came along the highway traveling west to east, the oppo- 
site direction from that  in which the truck was headed; that  just a3 this 
market truck was even with his tractor and trailer he hesrd some tires 
skid in the back of his trailer and looked in his rear view mirror to see 
what was taking place; that  just as he looked in the mirror his truck 
jarred and he looked in  the rear view mirror andl saw an  automobile u p  
under the extreme right corner of the trai ler;  that  after he saw what had 
happened he ran  back to the automobile; that  tht: truck which had been 
passing him was over on the right-hand side of the road headed east ;  
that  there were three people in the automobile, the plaintiffs in these 
actions, and that  he  talked to the driver of the car and said:  "Fellow, 
can't you see a thing as big as a trailer," and the driver said, "I could not 
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stop." And defendants offered other evidence not necessary to be set 
forth. 

The cases of H. G. Wilson and Susan Ann Wilson were submitted to 
the jury on three issues,-separate issues of negligence as to each defend- 
ant, and the third as to damages,-all of which were anslvered by the; 
jury in favor of the said plaintiffs respectively. 

The case of Glenn A. Wilson was submitted to the jury on like issues 
to those in the other two cases, with a fourth issue as to his coiltributory 
negligence. The  jury answered al l  these issues in favor of the plaintiff. 

From judgments on the several verdicts, defendants appeal to Supreme 
Court and assign error. 

Ron.ner D. S a w y e r  and R. M.  G a n t t  for plaintif fs,  nppellees. 
Ful ler ,  Rende ,  U m s t e a d  & F u l l e r  for defendants ,  appel lants .  

WINBORKE, J. The question here is whether the tr ial  court erred in  
its ruling denying defendants' motions for judgment as in case of nonsuit. 
Considered in the light most favorable to plaintiffs, the evidence offered 
on the tr ial  in Superior Court, as shown in the case on appeal, as i t  
relates to the cases of H. G. Wilson and Snsan Ann Wilson, passengers 
in Glenn A. Wilson's auton~obile, dictates a negative answer, but & i t  
relates to  the case of Glenn 9. Wilson, the driver of his automol)ile, an  
affirmative answer. 

I n  order to make out a case of actionable negligence a plaintiff must 
show that  there has been a failure to exercise proper care in the perform- 
ance of some legal duty which the defendant owed to plaintiff, nnder 
the circumstances in which they were placed; and, that  such negligent 
breach of duty was the proximate cause, or one of the proximate causes 
of the injury,  that  is, a cause that  produced the result in continuous 
seauence and without which i t  would not have occurred. and one from 
which any  man of ordinary prudence could have foreseen that  such 
result was probable under all the facts as they existed. Tt7hift v.  R a n d ,  
187 N.C. 805, 123 S.E. 84. 

I n  this connection, G.S. 20-161 ( a ) ,  pertaining to the stopping of 
vehicles upon the highways outside of business and residential diqtricts, 
provides "that i n  the event that  a truck, trailer or semi-trailer is dis- 
abled upon the highway that  the driver of such vehicle shall d i i l~ lay ,  not 
less than two hundred feet in the front or rear of such vehicle, a warning 
signal; that during the hours from sunup to sundown a red flag shall be 
displayed, and after sundown red flares or lanterns. These signals shall 
be displayed as long as such vehicle is disabled upon the highway." 

Applying these principles and the provisions of the statute to the case 
in hand, the evidence is sufficient to take the case to the jury as to failure 
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of defendants in the performance of the duty wquired of them nnder 
the circuinstailces of this case, and as to its causal relation to the injuries 
of which complaint is made. See Conley v. Pe,zrce-Young-Angel Co., 
224 N.C. 211, 29 S.E. 2d 740. 

But  the plaintiff Glenn A. Wilson, who was dr i r ing  his automobile a t  
the time it collided with the disabled truck of defendants, had another 
hurdle to surmount, and on it he trips and goes down. The e~ idence  of 
plaintiffs, even this plaintiff's own testimony, cle:irly and unnlistakablg 
shows that  he I\ as negligent in "outrunning his lights," or  i n  failing to 
keep a proper lookout, and that  such negligence on his part  was a con- 
tributing cause of the collision. Sl'esfon 1 , .  R. R., 194 N.C. 210, 139 S.E. 
237; Beck v. IIooks, 218 N.C. 105, 10 S.E. 2d 608 ; Al len  v. Bott l ing Co., 
223 N.C. 118, 25 S .E .  2d 388 ; Caulder v. Gresham, 224 N.C. 402, 30 S.E. 
2d 312; T y s o n  v. Ford,  228 N.C. 778,47 S.E. 2d 251 ; B u s  Co. 1 . .  Products 
Co., 229 N.C. 352, 49 S.E. 2d 623; Cox v. Lee, ants ,  155, 52 S.E. 2d 355; 
B r o w n  2). B u s  Lines, ante, 493. 

I11 Allen 1 % .  B o f f l i n g  Co., supra,  this Court cites the darlrness of night 
as a condition a motorist is required to take into consideration in regn- 
lating his speed "as may be necessary to avoid colliding with any person, 
vehicle, or other conreyance,"-then Section 103, Chap. 407, P.L. 1937, 
now G.S. 20-141, and held, as had been done in many previous cases cited, 
that  he, the motorist, "must operate his autonlcbile a t  night in sucli 
manner and at such speed as will enable him to stop within the radius of 
his lights." To the same effect are the holdings in T y s o n  v. Ford,  s u p m ;  
Cox v. Lee, supra;  and Brown v. B u s  Lines, sup-a.  

Moreover, in T y s o n  v. Ford,  s u p m ,  a case similar in factual situation 
to the one in hand, S t a c y ,  C'. J., writing for the Court, had this to say :  
"It is true that the driver of the Tyson car was not bound to foresee or 
to  anticipate that  a n  unlighted truck would be left standing on the t r a r -  
eled portion of the highway ahead of him without flares or other signs 
of danger, but this did not relieve him of the necessity of keeping a proper 
lookout and prorc.eding as a reasonably prudent pepson under the circum- 
stanwi.  'While the plaintiff had the right to assume that  other motorists 
would not ol~ztrurt the highway unlawfully, and wculd show the statutory 
lights if they  -tOpl,ed, he could not for that  reason omit any of the care 
that  the law clf~rr~antletl of him.' Steele v. Fuller, 104 Vt. 303, 158 Atl. 
666." 

T o  like cffwt are these cases: B u s  Co. v. Products  CO., supra;  C O X  2,. 

Lee, suprcl; ant1 l irouw 2'. B u s  Lines, supra. 
Pertinent to t h e v  principles the testimony of this   la in tiff shows that  

he had good lights on his c a r ;  that  they were on fu l l ;  that  they shone 
ahead about 150 feet,-well enough to see an  object ahead; that  there was 
a heavy fog, but tha t  he could see 150 feet ahead; {ha t  though he says he 



N. C.] S P R I N G  TERM,  1949. 559 

was keeping a lookout, he had not seen any obstruction on the highway 
prior t o  the collision; that  he was driving 35 miles per hour ;  and that 
he does not think he made any effort to slacken his speed. Moreover, he 
does not say that  the lights of the approaching automobile blinded him. 

This evidence brings this plaintiff's case within the line of decisions 
listed by S t a c y ,  C. J., in T y s o n  v. Fol-d, supra, in which contributory 
negligence has been held as a matter of law to bar recovery. We incor- 
porate these cases here by reference. T o  like effect are these later cases: 
B u s  Co. v. P r o d u c f s  Co., supra;  C o x  v. Lee, supra; and B r o r m  t i .  Bzis 
Lines, supra. 

I t  is sufficient to defeat recovery if plaintiff's negligence is one of the 
prosimate causes of the injury. I t  need not be the sole proximate cause. 
Beck v. Hooks ,  supra;  T a w a n t  v. Bott l ing Co., 221 N.C. 390, 20 S.E.  2d 
565; A u s t i n  a. Oser ton ,  222 N.C. 89, 21 S.E.  2d 887; T?/son v. Ford,  
supra 

Defendants also assign as error the failure of the court to charge the 
jury on insulated negligence. I n  view of the pleadings, i t  may be fairly 
doubted that  insulated negligence was before the court. But if it  were, 
the charge as given would seem t o  be sufficient as to whether the negli- 
gence of Glenn A. Wilson was the sole proximate cause of the injuries 
of which the plaintiffs H. G. Wilson and Susan Ann Wilson complain. 
Moreover, the portion of the charge assailed for lack of clarity, is suffi- 
cient to withstand the attack. 

After full consideration of all assignments of error, n e  find in  the 
judgments in favor of H. G. Wilson and Susan Ann Wilson 

N o  error. 
Ru t  the judgment in favor of Glenn 3. Wilson is 

Reversed. 

ERVIRT, J., dissenting in  p a r t :  I dissent from the decision of the 
majority in so f a r  as i t  reverses the jud,gment rendered in favor of 
Glenn A. Wilson. I n  my opinion, the ruling that  this particular plaintiff 
was contributorily negligent as a matter of law runs countcr to  a well 
established principle of the law of negligence that a person i. not bound 
to anticipate negligent acts or omissions on the part of other. : but in the 
absence of anything ~vhich gives or should give notice to the contrary, he 
is entitled to a.wme and to act upon the a w ~ m p t i o n  that  every other 
person nil1 perform his duty and obey the law and that  he will not be 
rsposed to danger which can come to him only from the riolation of duty 
or  law by such other person. Glrskins v. Kelly, 228 S.C.  697. 47 S.E. 2d 
34 ;  Curnmins 1 % .  Frziit Co., 225 N.C. 625, 36 S.E. 2d 11; Hobbs v.  Coach 
Po., 225 N.C. 323, 34 S.E.  2d 211; ( ' n b  Co. I . .  iYnnclrrs, 2 9 3  N.C. 626, 
27 8.E. 2d 631; l ' n r ~ n n f  I . .  Bolt l in7 Po., 2 2 1  S . C .  390, 20 S.E. 2d 565; 
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Murray v. R. R., 218 N.C. 392, 11 S.E. 2d 326; I lancock v. Wilson ,  211 
N.C. 129, 189 S.E. 631; Jones 1). Ragwell,  207 N.C. 378, 177 S.E. 170; 
Shir ley  v. Ayers ,  201 N.C. 51, 158 S.E. 840; Wilk inson  v. R. R., 174 
N.C. 761, 94 S.E. 521; W y a t t  v. R. R., 156 N.C. 307, 72 S.E. 383. 

The plaintiff undertook to drive his automobile on the public highway 
during the nighttime. I n  so doing he had the right to take it for granted 
in  the absence of circumstances indicating the contrary that no other 
motorist would permit a motor vehicle either to move or to stand on the 
highway without displaying thereon a lamp projec:ting a red light visible 
under normal atmospheric conditions from a dictance of five hundred 
feet to its rear. G.S. 20-129 (d)  ; G.S. 20-134. Moreover, he had the 
further right to presume until given reasonable grounds for thinking 
otherwise that the driver of any truck becoming disabled on the highway 
after sundown would display red flares or lanterns at least two hundred 
feet to the rear of the disabled truck as a warning to approaching motor- 
ists of the impending peril. G.S. 20-161. 

The answers of the jury to the first issue in each of the cases make it 
plain that the collision would not have happened if the defendants had 
obeyed the law and performed their duty. When I interpret the testi- 
mony in the light most favorable to the plaintiff, Glenn A. Wilson, I 
reach the conclusion that it reasonably warrants the inferences that 
Glenn A. Wilson governed his lookout and speed at  the time and place 
named in the pleadings by the assumption that all precautions required 
of others for his protection from injury had been taken; that he was 
justified in so doing because no circu~nstances indicated anything to the 
contrary; and that by reason thereof he acted as a reasonably prudent 
person would have done under the circumstances as they presented them- 
selves to him. I n  consequence, I think that the .;rial court did not err 
in refusing to dismiss his action upon a compulsory nonsuit, and vote to 
affirm the judgment in his favor. This conclusion finds support in these 
decisions : l ' h o m a s  v. Motor  Lines ,  ante ,  122, 52 8.E. 2d 377; C u m m i n s  
v. F r u i t  Co., supra;  Leonard v. Trans fer  Co., 218 N.C. 667, 12 S.E. 2d 
729; Clarke v. Mart in ,  215 N.C. 405, 2 S.E. 2d 10;  Cole v. Koonce,  214 
N.C. 188, 198 S.E. 637; W i l l i a m s  v. Express  Lines ,  198 N.C. 193, 151 
S.E. 197. 

SEAWELL, J., concurs in dissent, 
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STATE v. ALLEN T. REID. 

(Piled 16 June, 1919.) 

1. Jury § 3: Criminal Law 8 81h- 
The trial court's findings, upon supporting evidence, that persons of 

defendant's race were not excluded from the petit jury on account of race 
or color, a r e  conclusive on appeal, and defendant's exception to the over- 
ruling of his challenge to the array on that  ground presents no reviewable 
question of law in such instance. 

2. Criminal Law 5 7% 
Exceptions in support of which no argument is made or authority cited 

will be deemed abandoned. Rule of Practice in the Supreme Court, No. 2s. 

3. Burglary § 11- 
The indictment charged defendant with burglarious entry with felonious 

intent to commit rape. The evidence tended to show that  defendant 
entered the apartment of the prosecuting witness a t  nighttime by cutting 
the window screen, that  he awoke prosecutrix by touching her shoulder, 
threatened her if she screamed, announced his intent to commit a crime 
against nature, and fled out the window when she screamed. Held: 
Whether defendant intended to commit a crime against nature or whether 
he intended to rape prosecutrix is a question for the jury on the evidence, 
and defendant's motion to nonsuit on the ground of insufficiency of evi- 
dence of intent to commit rape, was properly denied. 

4. Burglary 9 10- 
Evidence as  to the conduct of defendant after breaking and entering 

may be considered by the jury in ascertaining the intent of the accused 
a t  the time of the breaking and entering. 

5. Criminal Law 52a (1)- 
Defendant's motion to nonsuit is properly denied if there is any compe- 

tent evidence to support the allegations of the bill of indictment. consider- 
ing the evidence in  the light most farorable to the State and giving it 
everF reasonable inference to be drawn therefrom. 

6. Burglary § 11: Criminal Law 52a (3)- 
Tes t imon~ of experts that fingerprints taken from the window sill a t  

the apartment of the prosecuting witness where entrance had been effected 
by cutting the screen, which fingerprints had been taken shortly after an 
intruder had attacked prosecutrix, mere identical with those of defendant, 
together with other evidence of defendant's guilt, held sufficient to be sub- 
mitted to the jury on the question of defendant's identity as  the perpe- 
trator of the crime. S. v. Mit~ ton ,  228 N.C. 518, cited and distinguished, 
since in the instant case defendant could not have been lawfully a t  the 
scene. 

APPEAL by defendant fro111 N u r y z i y ,  Special Judge, a t  December 
Term. IWF, of WILGOS. 
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Criminal prosecution tried upon indictment charging defendant with 
the crime of burglary in the first degree. 

When the case was called for trial, and before the trial jury was 
chosen, sworn or impaneled, counsel for the defendant filed a motion 
challenging the array of petit jurors, upon the ground of disproportion- 
ate representation of Negroes on petit juries in Wilson County, and long, 
continuous and systematic exclusion of Negroes from petit juries solely 
and wholly on account of their race and color, contrary to the laws of 
the State of North Carolina and the United States. 

The defendant offered evidence in an effort to sustain his challenge to 
the array of petit jurors. Upon the evidence produced by counsel for 
defendant, the court found as a fact that the officers whose duty i t  was to 
prepare the jury list and draw the panels of veniremen to be summoned 
by the Sheriff of Wilson County "from which petit jurors were drawn, 
have not selected and summoned jurors for the December 6 Term, 1948, 
in violation of G.S. of 1943, Chapter 9, Sections 1, 2, 3 and/or 9, and 
the Constitution and Laws of the United States, with the unlawful and 
avowed purpose of discriminating against persons of the Negro race; 
and that there is no evidence before the Court to show that the said 
officers have been systematically and c~ontinuously, over a long period of 
years, excluding Negroes from said juries in said county solely on account 
of their race or color; to the contrary, it has been effectively shown that 
there are the names of Negroes in  the jury boxes of Wilson County, and 
that one member of that race was drawn and served as a member of the 
Grand Jury  which returned the Bill of Indictmenl, in this case, and that 
four or five members of the colored race were drawn for the special 
venire and summoned for the purpose of the trial of this case.'' Where- 
upon the court overruled the motion, and the defendant excepted. Excep- 
tion No. 15. 

I t  is disclosed by the evidence that Mr. and Mrs. James Barnes, at  the 
time the alleged crime was committed, were living in a ground floor 
apartment, a t  204 Park Avenue, in the City of Wilson. 

The night of the alleged crime Mr. Barnes was in Washington, D. C., 
and Mrs. Barnes retired in the early morning of 2 September, 1948; 
no other member of the family or guests being in the apartment at  the 
time. About 2 :30 a.m., she was awakened by someone placing a hand 
on her shoulder. She mas on an antique bed about three and a half feet 
high. The person who touched her was on the f:~r side of the bed and 
when she realized that the hand was on her shoulder, she immediately got 
off the bed away from the person. The person grabbed both her wrists 
and ordered her to be quiet and not to scream. She asked the person who 
he was, and he replied, "Kever mind who I am." She asked him how he 
entered the room and he said, "That's all right; I got in here." The 
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prosecuting witness managed to free her right wrist after several minutes. 
The person then ordered her to get back on the bed. She asked him what 
he wanted. He  stated that he wanted to commit an act, which would 
have been, if accomplished, a crime against nature. He  also said to her 
several times: "If you scream, you know what I have." She told him to 
leave and he told her if she would just get back on the bed it wouldn't 
take long. She would not get back on the bed and he began twisting her 
left wrist. She testified that she realized something had to be done, and 
she yelled for Mrs. Mayo, the lady in  whose home the apartment is 
located. The person then jumped out the bedroom window, head first. 
Mrs. Barnes further testified she did not know who the party was, except 
her assailant was a male person; that when she went to bed the window 
in her bedroom was approximately two-thirds raised; that there was a 
screen in the window which hooked into the side of the window and it 
was in good condition when she retired. 

Mrs. Sarah Mayo testified that when she heard Mrs. Barnes scream 
"Sarah," she immediately got out of bed, called her son and went into 
Mrs. Barnes' apartment, and found her at  the telephone. She noticed 
that the screen was cut but did not see anyone leave the house. 

A witness who lived next door to Mrs. Mayo testified she was reading 
in bed and heard Mrs. Barnes scream about 2:30 a.m.; that she looked 
but did not see anyone but heard '(footsteps running." She then heard a 
car start. 

A member of the Police Department of the City of Wilson, in response 
to a call, went to the Barnes apartment. He examined the window and 
found that the screen outside the window had been cut all the way from 
the top to the bottom with some sharp instrument. He  found two razor 
blades just underneath the window on the outside. The razor blades 
were "Treet" blades. He also found a paper wrapping that goes on razor 
blades. Shortly thereafter police officers found a wrecked Chevrolet 
car on the railroad track of the Norfolk & Southern Railroad, four blocks 
from the Barnes apartment. I n  the car the officers found a wrapping 
from a "Treet" razor blade, which was on the floorboard of the front 
seat. The wrecked car belonged to the father of the defendant. The 
father testified the defendant took the car on the night of September lst, 
and said he wanted to go to a show; that he did not see the car any more 
until it was pulled in after the wreck. The husband of the prosecuting 
witness testified he had never used "Treet" blades, and had no such 
blades in his home. 

Between 8:30 and 8 :45 on the morning of 2 September, 1948, A. J. 
Hayes, Jr . ,  the identification officer of the Wilson Police Department, 
who was found by the court to be a fingerprint expert, went to the Barnes 
apartment and made an investigation for fingerprints. He  testified that 



5 64 I N  T H E  S U P R E M E  COURT. [230 

on the inside of the window through which the entrance to the Barnes 
apartment had been made, he found a fingerprint on the lower right-hand 
corner of the window sill and bottom section of the window; that  he 
photographed the fingerprint. At  the tr ial  this witness, and two other 
witnesses who are  with the State Bureau of In~es t iga t ion  and were 
qualified as fingerprint experts, compared the fingerprint found in the 
Barnes apartment with fingerprints of the defendant made after his  
arrest in Norfolk, Va., on 25 October, 1948, and each one of them testified 
tha t  the fingerprint found on the window sill on the inside of the Barnes 
apartment was identical with the fingerprint of the right index finger 
of the defendant. 

The defendant offered no evidence. 
F rom a verdict of guilty of burglary and sentence ~f death by asphyxia- 

tion, the defendant appeals and assigns error. 

Attorney-General McMullan and Assistant Attorneys-General Moody 
and Bruton for the State. 

Herman L. Taylor and C. J .  Gates for defendant. 

DENNY, J. The exception to the failure of the court to sustain de- 
fendant's challenge to the entire ar ray  of petit jurors is not brought 
forward, as required by the Rules of this Court, Rule 28. However, the 
defendant discusses the exception a t  some length in  his brief. Conse- 
quently, we have considered the exception and find it without merit. 

H i s  Honor's findings of fact are supported by the evidence and are  
conclusive on appeal, since the exception presents no reviewable question 
of law. G.S. 9-14; S .  v. Davenport, 227 N.C. 475, 42 S.E. 2d 686; S. v. 
Lord, 225 N.C. 354, 34 S.E.  2d 205 ; S. v. DeCTraqCenreid, 224 N.C. 517, 
31 S.E. 2d 523; S.  v. Walls, 211 N.C. 487, 191 S.E. 232; S. v. Cooper, 
205 N.C. 657, 172 S.E. 199; S .  v. Daniels, 134 N.C. 641, 46 S.E.  743. 
The question raised has been considered in a number of recent cases 
before this Court and no useful purpose be served by a fur ther  
discussion of the subject here. See S. v. Ppeller, ante, 345, 53 S.E. 2d 
294; S. v. Speller. 229 N.C. 67, 47 S.E. 2d 537; 8. ,I). Brunson, 229 N.C. 
37, 47 S.E.  2d 478; S.  v. Koritz, 227 N.C. 552, 43 S.E. 2d 77, certioravi 
denied 332 U.S. 768, 92 L. Ed.  354, and a rehearing denied 332 U.S. 812, 
92 L. Ed.  390; and the cases cited. 

Exception Xo. 16 is brought forward in the brief, but no argument 
is made or authority cited in support thereof, hence it will be considered 
as abandoned. Rules of Practice in the Supreme Court, Rule 28, 221 
N.C. 546. 

The defendant moved for judgment as of nonsu.~t a t  the close of the  
State's evidence, on the ground that  while the bill of indictment charges 
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the defendant with burglarious entry with the felonious intent to ravish 
and carnally know Mrs. James Barnes, forcibly and against her will, the 
evidence he contends, tends to show only an intent to commit a crime 
against nature, condemned by G.S. 14-177. 

The conduct of the defendant in breaking and entering the bedroom 
of the prosecutrix in  the nighttime, and under the circumstances dis- 
closed by the evidence, indicates the extent to which he was willing to 
go to accomplish his purpose. He  might have preferred and intended to 
commit a crime against nature, or his statement in that respect might not 
have been indicative of his actual intent. We think the evidence was 
sufficient to carry the case to the jury under the allegations contained in 
the bill of indictment, and it was for the jury to determine, under all the 
circumstances, whether or not the defendant had the ulterior criminal 
intent at  the time of the breaking and entering, to commit the felony 
charged in the bill of indictment. S. v. Allen, 186 N.C. 302, 119 S.E. 
504; S.  v. Boon, 35 N.C. 244. 

The trial judge charged the jury on the defendant's contention in this 
respect, and instructed the jury to acquit the defendant if it found as a 
fact that the defendant entered the home of the prosecuting witness with 
the intent to commit a crime against nature and not with the intent to 
commit rape, as alleged by the State in the bill of indictment. 

I n  S. v. Boon, supra, Pearson, J., in speaking for the Court, said: 
"The evidence of the intent charged is certainly very slight, but we 
cannot say there is no evidence tending to prove it. The fact of the 
breaking and entering was strong evidence of some bad intent; going to 
the bed and touching the foot of one of the young ladies tended to indi- 
cate that the intent was to gratify lust. . . . And the hasty retreat with- 
out any attempt at  explanation, as soon as the lady screamed, was some 
evidence that the purpose of the prisoner, at the time he entered, was to 
gratify his lust by force. I t  was, therefore, no error to submit the ques- 
tion to the jury. Whether the evidence was sufficient to justify a verdict 
of guilty is a question about which the Court is not at  liberty to express 
an opinion. 

I n  the instant case, it is clcar the defendant wanted the prosecutrix 
to know he would resort to other means if she screamed. Whether he had 
the intent to commit the crime of rape, as charged. or the intent to 
commit a crime against nature, at the time of breaking and entering, was 
a question of fact to be determined by the jury. 

Evidence as to the conduct of the defendant after breaking and enter- 
ing may be considered by the jury in ascertaining the intent of the 
accused at the time of the breaking and entering. But where there is a 
breaking and entering into a dwelling house of another, in the nighttime, 
with the intent to commit a felony therein, the crime of burglary is con- 
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summated, even though the accused person by reason of unexpected 
resistance or the outcry of his intended victim, may abandon his intent 
to commit the felony. S. v. Hooper, 227 N.C. 633, 44 S.E. 2d 42; S. v. 
Allen, supra; S. v. McDaniel, 60 N.C. 345; S. v. Boon, supra. 

Exceptions 65 and 67 are directed to the refusal of the court below to 
grant the defendant's motion for judgment as of nonsuit, challenging the 
sufficiency of the evidence to warrant its submission to the jury. 

The appellant is relying largely on the case of S. v. Minton, 228 N.C. 
518, 46 S.E. 2d 296, where the defendant's fingerprint was found upon 
broken glass from the front door of a store that  had been unlawfully 
entered. That  case is distinguishable from the present one. The defend- 
ant  in the Minton case was lawfully in the store in the afternoon of the 
day  on which the crime was committed, and he may have made the finger- 
print  a t  that  time. 

We must keep in  mind that  a motion for judgment as of nonsuit i n  a 
criminal prosecution is properly denied if there is any competent evidence 
to support the allegations of a bill of indictment; and all the evidence 
tending to sustain the allegations in  the bill of indictment upon which a 
defendant is being tried, will be considered in a light most favorable to 
the State, and the State is entitled to every reasorable inference to be 
drawn therefrom. S. v. Braxton, ante, 312, 52 S.E. i3d 895 ; S. v. Gentry, 
228 N.C. 643,46 S.E. 2d 863; 5'. v. Webb, 228 K.C. 304, 45 S.E. 2d 345; 
S. v. Hough, 227 N.C. 596, 42 S.E. 2d 659 ; S. v. Ewing, 227 N.C. 535, 
42 S.E. 2d 676; 8. v. McKinnon, 223 N.C. 160, 25 S.E. 2d 606; S.  v. 
Brown, 218 N.C. 415, 11 S.E. 2d 321. Here the defendant was never 
lawfully in  the apartment of the prosecutrix, and the presence of his 
fingerprint on the inside of the window sill i n  the sleeping quarters of the 
prosecutrix, when considered with the other evidence, was sufficient to 
carry the case to the jury. 

The defendant has abandoned the remaining sixty-seven exceptions set 
out  in  the record. 

The exceptions brought forward and argued in the defendant's brief 
fai l  to show any prejudicial error in  the trial below. 

No  error. 

IN RE TAYLOR ( S T A T E  v. T.4YLO:R). 

(Filed 16 Jime, 1940.) 
1. Criminal Law § 5713- 

The common law writ of error coram %obis to challenge the validity of 
petitioner's conviction for matters extraneous the record, is available 
under our procedure. G.S.  4-1. 
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2. Same: Constitutional Law 5 10d- 
The Supreme Court, in its supervisory power, has authority to entertain 

an application for permission to apply to the Superior Court for a writ of 
error coram nobis. Constitution of N. C., Art. IV, sec. 8. 

3. Constitutional Law 5 34d- 
The appointment of counsel for a defendant charged with felonies less 

than capital is within the discretion of the trial court;  but in prosecu- 
tions for capital offenses the appointment of counsel is mandatory. G.S. 
15-4. 

4. Criminal Law § 57d: Constitutional Law 5 10d- 
Where verified petition for leave to apply to the Superior Court for 

writ of error coram nobis, the record in the cases in which petitioner was 
convicted, and habeas corpus proceedings instituted by him, ~ n a k e  it  appear 
that petitioner was confronted with indictments for capital offenses and 
indictments for felonies less than capital, and that the trial court failed 
to appoint counsel to represent him notwithstanding his alleged inability 
to employ counsel and his request for counsel, the petition will be allowed 
in respect of the capital felonies and denied in respect of the felonies less 
than capital upon such prima facie showing. 

Upon application to the Supreme Court for leare to  apply to the Supe- 
rior Court for writ of error coram nobis, the application will be allowed 
upon a prima facie showing, but the ultimate merits of petitioner's claim 
are for the trial court. 

6. Criminal Law 57d- 
If the trial court denies petitioner's application for writ of error coram 

nobis it  should find the facts, and petitioner should be returned to prison 
and be allowed to appeal as  in other proceedings: if i t  grants the petition. 
the judgments should be racated, the pleas stricken out or permitted to be 
withdrawn, and the cases restored to the docket for trial in accordance 
with law. 

ORIGINAL application by Laur ie  D. Taylor ,  J r . ,  fo r  leaye to  app ly  t o  
the  Superior  Court  of P i t t  County for  relief f rom jndgments alleged to 
have been induced by factual  and constitutional defects a t  the  J a n u a r y  
Term,  1947. 

Following the disposition of application for  wri t  of cer t iorar i  to  review 
judgment on habeas corpus a t  the F a l l  Term,  1848. reported i n  229 N.C. 
297, 49 S.E. 2d 749, the petitioner of his own yolition and inops consilii, 
applied to  the  Distr ic t  Court of the United States  f o r  the  Eas te rn  Dis- 
t r ic t  of S o r t h  Carol ina f o r  wri t  of habeas corpzrs to test the legality of 
his imprisonment. T h e  Fedcral Cour t  dismissed his petition on the 
ground t h a t  the petitioner had  not exhausted his  S ta te  remedies. Again 
of his  own volition and inops consilii, he  filed application here f o r  leave 
to  apply to  the  Superior  Cour t  of P i t t  County for  writes of e r ror  corawL 
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?bobis to determine the lawfulness of his present incarceration. The 
court referred his unverified application to J. (!. B. Ehringhous, Jr . ,  
Esquire, of the Raleigh Bar, and requested that he again counsel with 
the petitioner and advise him of his rights. As a result, the applicant 
has verified his petition and insists upon its being granted. This is the 
course which he elected not to pursue at the last term as will appear from 
the reported case. He  has now changed his mind in respect of the matter, 
or perhaps time and what he regards as a more propitious circumstance 
have changed it for him. 

The substance of the petition is that at  the January Term, 1947, Pi t t  
Superior Court, the petitioner, then a minor, eighieen years of age, with- 
out legal knowledge or training and inexperiencl2d in court procedure, 
was required to plead to three indictments charging him with burglary 
in the first degree and four indictments charging him with housebreaking 
and larceny; that before entering pleas to the indictments the petitioner 
informed the trial court that he was unable to employ counsel and re- 
quested the court to appoint counsel to advise with him and to protect 
his rights, but no counsel was appointed to represent him at the time; 
that the petitioner being apprehensive of the consequences that might 
result to him from a public hearing of the offenses which were alleged to 
have occurred only a few weeks prior thereto, entered pleas of guilty to 
the indictments for housebreaking and larceny, and tendered pleas of 
guilty of burglary in the second degree on the capital charges which were 
accepted by the solicitor; that the petitioner mas thereupon sentenced to 
life imprisonment on each of the burglary indictments and to ten years 
in prison on each of the housebreaking and larceny charges, the sentences 
in all of the cases to run concurrently, and that the petitioner is now 
serving his sentences in the Central Prison at Raleigh. 

I t  is further submitted that the disposition of the charges against the 
petitioner, especially the capital ones, without affording him the advice 
and assistance of counsel, was in violation of his constitutional and 
statutory rights. 

Answering the allegations of the petition, the Dipector of Prisons of the 
North Carolina Highway and Public Works Commission, concedes that 
the petitioner is being held in the Central Prison at  Raleigh on seven 
commitments, three for life and four for ten years each, all running con- 
currently. He  further alleges that while the pet >tioner may have been 
a minor at  the time of his hearing in Pi t t  Superior Court, he looks and 
acts the part of an adult; that he is at least twenty years of age, or 
thereabout, self-willed, familiar with the courts, and no stranger to the 
ways of crime, especially those of burglary, housebreaking and larceny; 
that respondent is informed, and the records in subsequent proceedings 
indicate, the petitioner was fully acquainted with the charges against 
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him, and his pleas were tendered and accepted only after careful con- 
sideration and counseling on the part  of the tr ial  court. 

The  respondent further points out that  a t  least in the four non-capital 
indictments, the appointment of counsel for the accused was a matter 
resting in the sound discretion of the tr ial  court. Wherefore, he suggests 
the propriety of dismissing the petition, certainly in  respect of these 
indictments. 

J .  C. B. Ehringhaus, Jr .  (by  Court appointment) for petitioner. 
Attorney-General ilIcMullan and Assistant Attorney-General Moody 

for the State. 
B. Brookes Peters for State Highway a i d  Public lTTorks Commission. 

STACY, C. J. The question posed is the sufficiency of the application 
and showing for permission to apply for writs of error coram nobis. 
The record suggests a limited allowance. 

The  writ of error coram nobis is an  established common-law writ. 
24 C.J.S. 143 et seq. I t  is therefore available under our procedure in a 
case like the present. G.S. 4 1 ;  I n  1.e Taylor, 229 K.C. 297, 49 S.E. 2d 
749; Roughfon v. Brown, 53 N.C. 393; Williams v. Edwards, 34 N.C. 
118; Lassiter v. Harper, 32 N.C. 392; Tyler v. Morris, 20 N.C. 625. See 
Massie v. Hainey, 165 N.C. 174, 81  S.E. 135; Roberts v. Praf t ,  152 N.C. 
731, 68 S.E. 240; 27 N.C.L. 254; also Young v. Ragen, U.S. , 
69 S. Ct. 1073, decided June  6, 1949. The instant application for per- 
mission to apply to the tr ial  court for relief is addressed to the supervisory 
authority of this Court over "proceedings of the inferior courts" of the 
State. Const. Art. IV, Sec. 8 ;  S. I). Lawrence, 8 1  N.C. 522; S. v. Green, 
85 N.C. 600. See, also, note to Halford v. Blexander, 46 Am. Dec. 253-25'7. 

The gravamen of the petition is the factual allegation, extraneous of 
the record, that  the petitioner was unable to employ counsel, and notwith- 
standing his manifest inability to safeguard his rights and his request 
for counselor aid, the court failed to appoint counsel to represent him. 
I n  addition to the four charges of housebreaking and larceny-serious 
felonies within themselves, though less than capital-the petitioner was 
faced with three capital indictments of burglary in the first degree. 
G.S. 14-51. 

Ordinarily, the appointment of counsel to represent the accused in cases 
less than capital is discretionary with the trial court. In re Taylor, 229 
N.C. 297, 49 S.E. 2d i 4 9 ;  S. 9.. H ~ d g ~ b e t h ,  228 N.C. 259, 45 S.E.  2d 563. 
See Gibbs v. Burke, U S .  , 69 S. Ct. 1247, decided 27 June,  1949; 
Uveges v. Pa., 335 U.S. 437. I t  is otherwise, however, in capital cases. 
G.S. 15-4; S.  v. Farrell, 223 S . C .  321, 26 S.E. 2d 322; Powell v. Ala- 
bama, 287 U.S. 45, 77 L. Ed.  158, 84 A.L.R. 527. 
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The petitioner offers in support of his allegaticms his own verification 
and the record in the cases, together with the record in the habeds corpus 
proceedings. These suffice, we think, to make a prima facie showing of 
substantiality. The ultimate merits of the petitioner's claim are not 
for us, but for the trial court. His  petition for leave to apply to the 
Superior Court of Pitt  County for the relief which he seeks will be 
granted in respect of the capital indictments. Ex parte Taylor, 249 
Ala. 667, 32 So. 2d 659; S. c. (sub. nom.) Taylo$* v. Alabama, 335 U.S. 
252; Hysler v. Florida, 146 Fla. 593,, 1 So. 2d 6538; S. c., 315 U.S. 411, 
86 L. Ed. 932. See Xickels v. State, 86 Fla. 208, 98 So. 502, as closely 
parallel in factual situation, and Chambers v. S!ate, 117 Fla. 642, 158 
So. 153, on procedure. K O  sufficient showing has been made to warrant 
the granting of his application in respect of the non-capital indictments. 

The prison authorities will afford the petitioner an opportunity to 
appear at  the next term of the Superior Court of Pi t t  County to be held 
for the trial of criminal cases, so that he may a.pply for writs of error 
c w a m  mobis in respect of the three capital indictments as sought in his 
petition. Before entertaining his application, h~wever,  the trial court 
will see to i t  that the petitioner is rc~presented by counsel, either of his 
own choosing and employment, or by appointment of the court. I f  
under the advice of counsel, the petitioner elect to proceed further, the 
court will entertain his application and make decision thereon. I f  the 
application be denied, findings of fact should be made as a basis there- 
for, the petitioner returned to the Central Prison, and allowed to appeal 
as in other proceedings. 

I f  the application be granted, the judgments should be vacated, the 
pleas stricken out or permitted to be withdrawn, and the cases restored 
to the docket for trial I n  this latter event, the petitioner will be afforded 
an opportunity to confer with counsc~l, prepare his defense, and appear 
at  his trial. 

Mr. Ehringhaus is relieved of any further duty under his appointment 
here. He  has secured for the petitioner the privilege of applying to the 
trial court for part of the relief which he desires, and which he may there 
seek. 

Petition allowed in part. 
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D. W. HOOPER v. ROBERT H. GLENN. 

(Filed 16 June, 1949.) 

1. Pleadings 9 22b: Appeal and Error 9 40b- 
An application for leave to amend a pleading after time for filing has 

expired is addressed to the sound discretion of the trial court, and its 
ruling thereon is not reviewable in the absence of abuse of discretion. 

2. Automobiles 5 20a- 
In this action by a passenger against the driver of the vehicle, defendant 

alleged that the accident was caused by the interference of the passenger 
with defendant's driving when they were confronted with an emergency. 
The only evidence of interference was that the passenger exclaimed "Look 
out . . . that car is going to hit you," and defendant testified that t h e  
exclamation had no effect on him. Held: The refusal of the court to suh- 
mit an issue of contributory negligence was not error. 

3. Trial Cj 3% 
The refusal to submit an issue tendered is not error when there is no 

evidence in support of such issue adduced at the trial. 

4. Appeal and Error 9 39f- 
Exceptions to the charge mill not be sustained when the charge is free 

from prejudicial error when construed contextually. 

APPEAL by defendant from Coggin, Special Judge,  and a jury, a t  the 
September Term, 1948, of FORSTTH. 

On 15 February, 1947, the plaintiff, D. W. Hooper, was a guest in a 
motor truck which the defendant, Robert H. Glenn, was driving along a 
public highway in Forsyth County. The truck suddenly left the road 
and crashed against a nearby tree, inflicting substantial personal injuries 
upon the plaintiff. The plaintiff sued the defendant for damages for 
such personal injuries, and the defendant answered, denying liability to 
plaintiff i n  the premises. 

When viewed most strongly in his favor, the plaintiff's testimony 
tended to show that  the defendant drove the truck a t  a speed of not less 
than fifty miles per hour along his left half of an  unpaved public highway 
having a width of thirty feet; that  the defendant met another automobile 
proceeding in the opposite direction "on its extreme right-hand side of the 
highway," i.e., the defendant's left-hand side of the highway; and that  
the defendant thereupon abruptly jerked the steering wheel of the truck 
to his right, left the highway, crashed against a tree standing some dis- 
tance to the right of the highway, and injured the plaintiff, notwithstand- 
ing that  a t  least two-thirds of the roadway was open for the free and 
unobstructed passage of the truck. 
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The defendant offered evidence, however, indicating that he operated 
the truck on his right half of the highway a t  a speed of about thirty-five 
miles per hour; that he met the other automobile proceeding in the oppo- 
site direction along his right half of the highway at a speed approxi- 
mating seventy miles an hour; that both he and the plaintiff were placed 
in imminent danger of death or enormous bodily harm in a threatened 
head-on collision between the truck and the rapidly approaching automo- 
bile; and that he thereupon drove the truck from the highway in a reason- 
able effort to extricate himself and the plaintiff from the impendilig peril 
which had arisen without fault on his part. 

The court submitted these issues to the jury: 
1. Was the plaintiff injured by the negligence of the defendant, Robert 

R. Glenn, as alleged in the complaint ? 
2. What damages, if any, is plaintiff entitled to recover? 
The jury answered the first issue "Yes" and the second issue 

"$15,000.00." 
Judgment was entered on the verdict, and the defendant appealed, 

assigning errors. 

H i g g i n s  & McMichae l  for plaint i f f ,  appellee. 
Deal & H u t c h i n s  for de fendan t ,  appellant.  

ERVIN, J. The defendant reserved an exception to the refusal of the 
trial judge to permit him to amend his answer so ail to set up a new plea 
of contributory negligence in these words, namely: '(The defendant, 
Robert 11. Glenn denies that he had used or was under the influence of 
intoxicants at  the time of the accident, but avers that if he was intoxi- 
cated and if he and the plaintiff, D. W. Hooper, had been drinking intoxi- 
cants together, and the use of intoxicants by defendant Glenn was one of 
the proximate causes of the accident resulting in insjuries to the plaintiff, 
then the plaintiff himself was guilty of contributory negligence in that 
he used intoxicants with the defendant Glenn, that he knew that the 
defendant Glenn had been drinking intoxicants and was under the influ- 
ence thereof, but nevertheless the plaintiff continued to ride in the truck 
with the defendant Glenn, and that such conduct on the part of the plain- 
tiff constituted contributory negligence, and, therefore, this defendant 
pleads the contributory negligence of the plaintiff, 13. W. Hooper, in this 
respect in addition to the other facts pleaded as contributory negligence 
in his answer to the amended complaint in bar of the plaintiff's recovery 
in  this action." 

The court expressly stated that its ruling denying the defendant leave 
to file the amendment to the answer was made in the exercise of its dis- 
cretion. This being so, the defendant's exception is untenable. I t  is a 
firmly established rule of practice in this jurisdicticln that an application 
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for leave to amend a pleading after time for filing has expired, is a matter 
addressed to the sound discretion of the trial court, and that a ruling 
thereon is not subject to review on appeal unless the circumstances affirm- 
atively disclose a manifest abuse by the court of its discretionary power. 
G.S. 1-163; Hogsed v. Pearlman, 213 N.C. 240, 195 S.E. 789. The 
record presently presented does not justify an inference that the court 
abused its discretion in the premises. While some of the witnesses called 
to the stand by counsel for the defense testified that the plaintiff and the 
defendant bore the odors of liquor when removed from the wreckage of 
the truck after the collision, the plaintiff's cause of action was not predi- 
cated, either in whole or in part, upon any allegation or evidence that the 
defendant lost control of the truck by reason of intoxication. Besides, the 
defendant testified in his own behalf with unvarying positiveness that 
he was completely sober at the place and time named in the pleadings. 
Moreover, the defendant did not ask for leave to amend until all the 
evidence was in, and both sides had rested. 

The defendant assigns as error the refusal of the court to submit to 
the jury this issue: "Was the plaintiff, Daniel W. Rooper! guilty of 
contributory negligence as one of the proximate causes of h ~ s  mjuries, 
as alleged in the answer of Robert H. Glenn?" The answer alleged on 
this phase of the case "that the accident . . . was due to and proximately 
arose on account of the careless and negligent conduct of the plaintiff 
himself in that the plaintiff had been drinking intoxicating liquors and 
became excited and interfered with the operation of the truck in trying 
t o  turn the truck to the right, and this defendant pleads the contributory 
negligence of the plaintiff in bar of his right to recover in this action." 

No evidence was adduced at the trial tending to show any attempt on 
the part of the plaintiff to interfere with the operation of the truck 
outside of the testimony of the defendant to the effect that the plaintiff 
made this exclamation just as the other automobile was about to collide 
head-on with the truck: "Look out, look out, Rob! That car is going to 
hit you." The defendant testified, however, that this declaration "didn't 
have no effect on me." Thus, it appears that there was no evidence to 
support the plea of contributory negligence set out in the answer, and 
that the court rightly declined to submit to the jury the issue in question. 
XjelkanrEer v. Baking Co., 197 N.C. 206, 148 S.E. 40. 

The defendant assigns three portions of the charge as error. Standing 
alone, these excerpts seem somewhat wanting in dexterity of statement. 
But when they are placed in their context and the instructions of the 
court are read as a whole, it appears that the charge was free from preju- 
dicial error. Wyatt v. Coach Co., 229 N.C. 340, 49 S.E. 2d 650. 

Since no reversible error has been shown, the verdict and judgment 
will be sustained. 

?\To error. 
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While formal recitals in a judgment a re  not required by statute they 
are, nevertheless, not improper and are  not to be regarded as  unimportant. 

2. Judgments  8 18- 
In  determining whether jurisdiction is acquired by the court rendering 

a judgment, the entire record is to be considered, and jurisdictional re- 
citals in the judgment will not prevail over recitals in other parts of the 
judgment roll establishing facts to the contrary. G.S. 1-232. 

3. Judgments  8 2 5 -  

Fatal  defect in service of process which renders a judgment absolutely 
void must appear positively on the face of the record and not by evidence 
aliunde in order for the judgment to be subject to collateral attack on 
that  ground. 

4. Judgments  § 18- 

The judgment roll in a tax foreclosure suit contained one summons with 
endorsement thereon showing personal service on the president of the 
defendant corporation and another summons of precisely similar form and 
import with defective affidavit upon which service by publication was had. 
The judgment recited service by publication. Held: It appearing from 
the judgment roll that  valid service on the corporation was had by per- 
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sonal service on its president, the jnclgnlrnt roll establishes jurisdiction 
notwithstanding the subsequent attempt of service by publication or the 
recital thereof in the judgment, and such judgment is not subject to 
collateral attack in an action to remole clo11d on title. 

DEFENDANTS' appeal from Morris, J., at May Term, 1949, of DARE. 
This action was brought to remove a cloud from the title to the lands 

described in the complaint, of which plaintiffs claim to be owners. An- 
swering, the defendants affirm their claim of ownership, denying plain- 
tiffs' title and interest. 

Since defendants claim title through a deed executed by Martin Kel- 
logg, Jr . ,  Commissioner, in a tax foreclosure suit entitled "Dare County, 
Plaintiff, v .  Seligman, Williams & Ball, Inc., ef zls., Defendants," for 
nonpayment of taxes on the lands described, and by mesne conveyance, 
and no attack is made upon the defendants' title except with respect to 
the validity of service in the foreclosure suit, and hence validity of the 
Commissioner's deed and effectiveness to direst defendants in that case, 
(and present plaintiffs), of their title to the property, appropriate stipu- 
lations were made by the parties controlling the "'method of trial" and 
confining the investigation to the matter of service of summons in the 
foreclosure suit and the effect of the recital in the judgment with respect 
thereto. 

The cause was submitted to Judge Chester Morris, on stipulation, 
facts and evidence taken on the trial, jury having been waived by consent. 

In  view of the narrowed scope of the controve~yy, the necessities of 
review do not require a comprehensive resumk of the evidence, including 
deeds and other matters not directly bearing on the question of service 
and the recital with respect thereto in the judgment, and these are 
omitted. 

These facts, however, appear : 
Seligman, Williams & Ball, Inc., was a h'orth Carolina corporation 

with the principal place of business in Pasquotank County, in said State ; 
the entire record in the foreclosure suit, including the Judgment Roll, 
was put in evidence ; in this judgment roll is a summons dated November 
27, 1935, and another, of precisely similar form and import, dated 
December 14, 1935, commanding service upon Seligman, Williams &k 
Ball, Inc., F. Webb Williams, President, L. S. Gordon, the defendants 
above named; (only the part of this sumnlons significant to the issue is 
quoted). On this summons is endorsed : 

"Received 12/18/35; served 12/20/35 by delivering a copy of the 
within summons and a copy of the complaint t o  each of the following 
defendants: L. S. Gordon, F. Webb Williams, Pres. Seligman, Wil- 
liams & Ball. Charles Carmine, Sheriff Pasquotank County." 
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Subsequently a defective affidavit of Melvin R. Daniels was filed, 
averring that  summons had been returned by the sheriff with the endorse- 
ment:  "After due diligence and search Seligman, Williams & Ball, Inc., 
cannot be found in Dare Countv." without further averment that  a n  " ,  
officer or agent of the corporation upon whom service of process could be 
made could not, after due diligence, be found in the State. Upon this 
affidavit service by publication was made, and the proceeding continued 
in course to judgment. 

Upon the hearing the plaintiffs introduced the Judgment Roll i n  the 
tax  proceeding referred to for the purpose of attack on the service of 
process and the ensuing judgment. The defendant also introduced prac- 
tically all of the same Judgment Roll and various deeds and other 
matters. 

A t  the conclusion of the plaintiffs' evidence the defendants demurred 
thereto and moved for judgment as of nonsuit, which was declined. A t  
the conclusion of all the evidence the motion was renewed and again 
disallowed. Defendants took proper exceptions. Judge Morris rendered 
judgment that  the tax proceeding was ineffective to divest title to the 
lands in dispute from the defendants therein and that  the present plain- 
tiffs were owners in fee, and defendants had no interest therein. Defend- 
ants appealed, assigning error. 

J o h n  H .  Hall a n d  N c N u l l n n  & Aydle t f  for  p la in t i f f s ,  appel lees .  
H a r t i n  Re l logg ,  Jr., a n d  J .  f l e n r y  L e R o y  for  d e f e n d a n t s ,  appel lants .  

SEAWELL, J. I t  is agreed between the parties that  the plaintiffs' title 
to the disputed lands depends entirely on whether the tax foreclosure 
action brought by Dare County I:. Seligman, Williams & Ball, Inc., is 
effective to divest title thereto from that  corporation from whom they 
claim title by m e s n e  succession; and this is narrowed to the contention 
that  the judgment in that  proceeding is void for want of valid service of 
summons on the corporation and,  therefor^, subject to collateral attack. 
The regularity of the proceeding in other respects is not challenged. 

Plaintiffs introduced the Judgment Roll of the foreclosure suit for  
purpose of attack on the service of notice and the validity of the judg- 
ment. Defendants also introduced, item by item, practically all of the 
same Judgment Roll, including the above mentioned summons to the 
Sheriff of Pasquotank County and the return thereon of Carmine, Sheriff 
of Pasquotank County, containing endorsement of personal service on 
F. Webb Williams, President Seligman, Williams & Ball, and another 
named person. 

The Judgment Roll contains, therefore, two summonses : One purport- 
ing by endorsement to have been personally served on the President of the 
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defendant corporation in the manner required by the statute, and another 
served by publication procured on a defective affidavit, which defective 
service and the recital in the judgment referring tc~ it the plaintiffs con- 
tend completely vitiate any former notice and result in a void judgment. 

We may concede, without the necessity of deciding, that the attempted 
service of summons by publication conferred no jurisdiction on the court; 
and if no other valid service appeared in the record, the judgment would 
be void and subject to collateral attack. 

Also, i t  may be inferred from the recital of publication of summons 
in the judgment that the reference is to that attempted service by this 
method as appears in more detail in the record; and if no other service 
of summons appeared it would not be presumed, in this State at  least, 
that another and better service was had, thus saving the judgment from 
collateral attack. Freeman on Judgments, 5th Ed., p. 812. We can go 
this far with the plaintiffs, although the expression is obiter. I t  can 
avail the plaintiffs nothing since the record, as we have seen, discloses 
that a valid service on the corporation was made by personal service on 
its president. G.S. 1-232. 

I n  the instant case the defendants do not allege or attempt to prove 
that such service was not actually made on the corpol-ation in this manner. 
They do contend that this service is in some way challenged by the recital 
in the judgment of service by publication, reference to which service 
proves it defective; and that the effectiveness of the personal service is 
thus destroyed,-by abandonment, or by some sort of legal necessity 
which confines the question of jurisdiction to the recital of service by 
publication, excluding the record of personal service. 

While the formal recitals in a judgment are not improper, especially 
when judgment is taken by default, they are not required by our statute. 
The court here is one of general jurisdiction and the judgment is suffi- 
ciently supported by actual proof of service found elsewhere in the record. 
The Judgment Roll, the selected parts of the proceedings which the law 
sets apart and requires to be attached together and filed with the judgment 
as evidential support of the court's solemn decrees, is significant in its 
every part. We must look to the entire record to see whether jurisdiction 
is actually acquired, notwithstanding inadvertent, inaccurate or mistaken 
recitals in the judgment. Freeman on Judgments, 5th Ed., p. 811, see. 
381. I f  it has been so acquired in fact it is not repudiated or affected 
by a mere recital, nor will it lose its force, as supporting the decree, by 
reason of reference to another independent ineffecti~e attempt at service. 
413 C.J.S., "Judgments," see. 71, and authorities cited; Freeman on 
Judgments, 5th Ed., p. 811; Br ickhouse  v. Sutton, 9 9  N.C. 103, 108, 
5 S.E. 380. 
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I t  must not be inferred from these observations respecting jurisdic- 
tional recitals in a judgment that they are to be regarded as unimportant, 
even when not required by statute. We intend only to point out that the 
recitals are relative to other parts of the record, of equal or greater 
dignity, and to show the necessity of determining the question of validity 
of the service by examination of the whole record. 

Indeed there is a long line of authority, to which North Carolina has 
contributed, to the effect that recitals of jurisdictional facts rendered by 
a court of general jurisdiction cannot be collaterally attacked. McDonald 
v. Hoffman, 153 N.C. 254, 69 S.E. 49; American Cotton Oil Co. v. House, 
68 A.L.R., anno. at  p. 385. Where there is only one service involved 
and the recital is totally contradicted by the record, the latter prevails. 
Johnson v. Whilden, 171 N.C. 153, 88 S.E. 223; Ricaud v. Alderman, 
132 N.C. 62, 43 S.E. 543. This is but a repetition of the principle, still 
adhered to, that in order to let in collateral attack the fatal defect in 
the service, rendering the judgment absolutely void, must appear posi- 
tively on the face of the record,-and not by evidence aliunde. Smafhem 
v .  Sprouse, 144 N.C. 637, 57 S.E. 392; Simmons v. Box Co., 148 K.C. 
344,-345, 62 S.E. 435, and cases cited. 

I t  is unnecessary to point out again and with any greater emphasis 
that an examination of the whole record discloses valid service upon the 
corporation in the tax suit, and, therefore, it does not appear affirmatively 
on the face of the record that the corporation was not duly served with 
process. Considering, then, that the defective service by publication is 
thus by reference incorporated in the recital, the record containing the 
personal service is in contradiction with the recital and must control. 
Powell v. Turpin, 224 N.C. 67, 29 S.E. 2d 26. 

*4pplying these principles to the case at  bar, we conclude that 
actual jurisdiction was acquired by the court by the personal service of 
summons on the president of the corporation sued in the tax foreclosure 
proceeding under review, and that this jurisdiction was not affected by 
the subsequent independent attempt at  service by publication, or in the 
recitals thereof in the judgment. 

Defendants' motion for judgment of nonsuit should have prevailed. 
The judgment to the contrary is 

Reversed. 
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M. & J. FINANCE CORPORATION v. hI. S. HODGE13, SHERIFF OF ROCKISG- 
HAM COUNTY, AND BANK OF REIDEVILLE, INC. 

(Filed 21 September, 1949.) 
1. Registration § 1- 

Claims in equity resting in parol do not come within the purview of 
our registration statutes. 

2. Chattel Mortgages § 10e: Registration § 6c- 
An unregistered chattel mortgage creates no equity in the mortgagee. 

The rule that  the equitable owner may assert his claim against the 
grantee or lienee of the apparent owner unless such grantee or lienee is a 
purchaser for value without notice, does not apply to the mortgagee in a n  
unregistered chattel mortgage, since an unreg~stered chattel mortgage 
creates no equity in  the mortgagee. 

4. Trusts 8 Bd- 
A purchaser for ralue who takes free from claims in equity resting in 

parol is one who has advanced some new consideration or incurred some 
new liability on the faith of apparent ownership, and an antecedent debt 
will not suffice for this purpose. 

5. Chattel Mortgages § l o b -  
A chattel mortgage is eeective as  against creditors and purchasers for 

value only from the time of registration. 

6. Chattel Mortgages § 10c- 
A creditor is not protected from the claim of the mortgagee in a n  un- 

registered chattel mortgage until he has in some legal manner acquired a 
lien against the personal property, but a pre-existing debt is a valuable 
consideration and is sufficient to support the claim of the creditor when 
he has acquired a lien on the property thereunder. 

7. Judgments  § 2%- 
A judgment does not constitute a lien againlst the personal property 

of the judgment debtor. 

8. Execution § 7- 
A lien against the personal property of the judgment debtor is acquired 

upon seizure of the property by a n  officer under authority of a n  execution. 

9. Execution 8 8: Chattel Mortgages 8 10d- 
An automobile of the judgment debtor was seir:ed under execution prior 

to the registration of a chattel mortgage executed by him subsequent to 
the judgment but before the issuance of execut.ion thereon. Held: The 
lien of execution has priority over the lien of the subsequently registered 
chattel mortgage. 

APPEAL by defendants from Gwyn, Resident Judge, 2 April,  1949, 
ROCKINGHAM. Reversed. 
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Civil action in claim and delivery to recover the possession of an auto- 
mobile. 

James Moore is a resident of Rockingham County, N. C. On 30 Sep- 
tember, 1948, he purchased a Plymouth 4-Door Sedan from City Auto 
Sales Company and gave his note in the sum of $1,508.40, secured by a 
chattel mortgage on the automobile, in part payment of the purchase 
price. On the same day the seller transferred and assigned the note and 
mortgage to the plaintiff herein. This mortgage was duly registered 
26 October, 1948. 

I n  January 1948, defendant Bank of Reidsville procured judgment 
against James Moore in the.sum of $961.06, interest and costs. This 
judgment was duly docketed in Rockingham County. 

On 22 October, defendant Bank caused execution to issue on said judg- 
ment and the defendant sheriff, under authority thereof, duly levied upon 
and took into his possession said automobile for the purpose of selling the 
same to satisfy said execution. He  proceeded to advertise the same for 
sale as required by law. 

On 15 November 1948 the plaintiff instituted this action and procured 
the issuance of a writ of claim and delivery under which the coroner of 
Rockingham County seized said automobile and, the defendants having 
failed to replevy, delivered possession thereof to plaintiff. The auto- 
mobile was sold and the proceeds of sale are being held pending the 
determination of the controversy respecting the priority of liens. The 
sale price was insufficient to satisfy plaintiff's claim so that if it holds 
the first lien, the defendants recover nothing. 

The parties entered into a stipulation waiving trial by jury and sub- 
mitting the cause to the resident judge on facts agreed. The judge, being 
of the opinion that the lien of plaintiff is superior to and takes priority 
over the levy under execution, rendered judgment that plaintiff have and 
recover possession of said automobile. Defendants excepted and appealed. 

D. F.  M a y b e r r y  for plaintiff appellee. 
S c u r r y  d McMichae l  for defendant  appellants.  

BARNHILL, 5. The plaintiff's chattel mortgage was executed 30 Sep- 
tember 1948 but was not registered until 26 October 1948. The auto- 
mobile was seized under execution on defendant's judgment 22 October 
1948. Thus on the date of seizure under execution, plaintiff's mortgage 
was not of record. Which party holds the prior lien? This is the one 
question posed by this appeal. Our decisions answer in favor of de- 
fendants. 

The plaintiff stressfully insists that the defenda~t  bank is not a cred- 
itor or purchaser for ~ a l u e  within the meaning of our registration statute 
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for the reason its judgment was rendered on an antecedent or pre-existing 
debt. This contention cannot be sustained. 

Where a third party is the owner of the equita.de title to property by 
virtue of some equity resting in parol, the grantee or lienee of the appar- 
ent owner is protected against the claim of the beneficial owner only in 
the event he is a purchaser for value without notice, and to constitute 
him a purchaser for value he must have advanced some new considera- 
tion or incurred some new liability on the faith of the apparent owner- 
ship. There must be a new consideration moving between the parties, 
and for such purpose an existing or antecedent debt will not suffice. That 
is to sag, claims in equity resting in parol do not ccme within the purview 
of our registration statutes. G.S. Chap. 47, Art. 2. Small v. Small, 74 
1 . C .  16; Southerland v. Fremont, 107 N.C. 565; Walluce v. Cohen, 111 
N.C. 103; Carpenter v. Duke, 144 N.C. 295; Bank v. Bank,  158 N.C. 
238, 73 S.E. 157; Bank v. Cox, 171 N.C. 76, 8'1 S.E. 967; Spence v. 
Pottery Co., 185 N.C. 218, 117 S.E. 32; Weil  v. Herring, 207 N.C. 6 ,  
175 S.E. 836. 

That line of cases has no bearing on the question here presented. Plain- 
tiff claims under an unregistered mortgage which creates no equity. 
Weil  v. Herring, supra; Todd v. Outlaw, 79 N.C. 235. 

The mortgagor was a resident of Rockingham County. Hence, G.S. 
47-20 is controlling. That statute regulates priorities as between written 
instruments affecting the title to property and other legal claims and is 
designed to protect creditors and purchasers for value against any adverse 
claim founded on an unrecorded lien. 

Unregistered mortgages are of no validity whatsoever as against cred- 
itors and purchasers for value,unless they are registered. They take 
effect as against such interested third parties from and after registration 
just as if they had been executed then and there. Robinson v. Willoughby, 
70 N.C. 358; Bostic v. Young,  116 N.C. 766; Bank v. Cox, supra. 

Even so, i t  is not every creditor who is protected against unrecorded 
mortgages. A creditor has no claim to the personal estate of his debtor 
until he has first fastened a lien upon it in some manner sanctioned 
by law. 

,4s to liens coming within the purview of the registration statute, a pre- 
existing debt is a valuable consideration and is sufficient to support the 
claim of a creditor who has fastened his lien upcn the property of his 
debtor. Bank v. COX,  supra; R r e m  v. Lockhart, 93 N.C. 191; Moore v. 
Sugg, 114 N.C. 292; Odom v. Clark, 146 N.C. 544; W e d  v. Herring, 
supra; Sansom v. Warren,  215 N.C. 432, 2 S.E. 2d 459 ; Bostic v. Young,  
supra; Fleming v. Graham, 110 N.C. 374; Brown z.. Mitchell, 168 N.C. 
312, 84 S.E. 404; Southerlnnd v. Fremont, supra. 
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Thus the title of a receiver i n  a n  insolvency proceeding, Acceptance 
Corporation v.  Mayberry, 195 N.C. 508, 142 S.E. 767; Sermons v. Allen, 
184 N.C. 127,113 S.E. 605; Starr v. Wharton,  177 N.C. 323,98 S.E. 818, 
or of a trustee under a deed of assignment for the benefit of creditors, 
Brem v. Lockhurt, supra; Drill Co. v.  Allison, 94 N.C. 548; Observer 
Co. v. Little, 175 N.C. 42, 94 S.E. 526; Starr v. Wharton,  supra, or of an  
attaching creditor, Salassa v. Mortgage Co., 196 N.C. 501, 146 S.E. 83, 
or of a trustee in  bankruptcy, Hefherington & Sons v. Rudbi l l ,  62 A.L.R. 
377, is superior to the claim of a mortgagee who has failed to record his 
lien. 

While a judgment constitutes no lien upon the personal estate of the 
judgment debtor, seizure thereof by a n  officer under authority of an  
execution creates a special property therein and a lien thereon for  the 
purpose of satisfying the execution. I t  is the levy under execution that  
creates the lien in favor of the judgment creditor. Penland v. Leather- 
wood. 101 N.C. 509; Discount Corporation v. Radecky, 205 N.C. 163, 
170 S.E. 640. 

At the time of the seizure under execution by defendant sheriff, plain- 
tiff's mortgage was not of record. As against the defendants i t  wa3 
ineffectual to convey title to or create a lien upon the automobile. The 
seizure and sequestration of the property under authority of the execu- 
tion created a claim to the property superior in point of time and effect 
to the claim of plaintiff. I t s  lien attached subsequent to the one acquired 
by defendant and its claim is subordinate thereto. 

Discount Corporation v. Radecky, supra, is directly in point and sus- 
tains this conclusion. There the mortgagor was a nonresident, but the 
automobile had acquired a situs in Madison County. Subsequent to the 
execution of the plaintiff's chattel mortgage but prior to its registration 
in Madison County, defendant obtained a judgment on a pre-existing debt 
against the mortgagor and the automobile was seized under execution 
issued on the judgment. Plaintiff thereafter recorded its mortgage in 
Madison County. The trial court held that  the lien created by the levy 
under execution was superior to the claim of the mortgagee and so 
adjudged. This Court affirmed. 

Cox 2.. l i gh t ing  Co., 151 N.C. 62, 65 S.E. 648, cited and relied upon 
by plaintiff is not i n  point. Decision there was controlled by a principle 
of law not applicable here. Nor  is Credit Corp. v. Walters, 230 N.C. 
443. controlling. There the material facts failed to bring the defendant 
within the protective provisions of the statute. 

As the defendants acquired an  effective lien upon the automobile prior 
to the registration of plaintiff's mortgage their lien is superior. There- 
fore, the judgment entered must be 

Reversed. 
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MARGARET M. ELEDGE, ADYIKISTRATRIX OF JOHN J. ELEDGE, v. CARO- 
LINA POWER & LIGHT COMPANY (ORIGISAL PARTY DEFENDAXT), ASD 

M. B. HAYNES AND COAL OPERATORS CASLTALTY COMPANY (?LDDI- 
TIONAL PARTIES DEFESDAST) . 

(Filed 21 September, 1949.) 

1. Master and  Servant § 41- 

Under the Workmen's Compensation Act as  amended, the employer or its 
insurance carrier who has paid or admitted liability under the Act may 
bring a n  action in the name of the injured employee or his personal repre- 
sentative against a third person upon allegationla that  the negligence of 
such third person caused injury to or death of the employee, and if  such 
action is not brought within six months by the employer or its carrier, the 
employee or his personal representative may institute such action. Q.S. 
97-10. 

The insurance carrier can have no greater righls against a third person 
tort-feasor than the employer, G.S. 97-10, and the]-efore the insurance car- 
rier prosecuting a n  action against such third pel-son in the name of the 
personal representative of the deceased employee may not recover any- 
thing from such third person if the employer's negligence contributed to 
or concurred with the negligence of such third person in causing the death 
of the employee. 

The employer and a third person tort-feasor ace not joint tort-feasors, 
and therefore such third person is entitled to plead contributory negli- 
gence of the employer as  a bar to any recorery by the employer or the 
insurance carrier who has been subrogated to the rights of the employer, 
and to this end is entitled to plead the payment of an award to the 
personal representative of the deceased employee as a basis for its plea of 
contributory negligence on the part  of the employw. G.S. 97-10, 

Since neither the employer nor the insuranci? carrier is entitled t o  
recover from a third person tort-feasor if the negligence of the employer 
is the proximate cause or one of the proximate caus,es of the injury or death 
of a n  employee, there is no basis for a cross-action by such third person 
against the employer or its insurance carrier upon allegations that  the 
employer had executed a contract indemnifying such third person from 
liability, and allegations of such cross-action are  properly stricken on 
motion, since such third person is not entitled to be indemnified against 
its own negligence as  to any recovery by the personal representative of 
the deceased employee. 

APPEAL by plaintiff and  defendant  Carol ina Power & Light  Company,  
f r o m  Moore, J., a t  J a n u a r y  Term,  1949, of HAYWOOD. 

This  is  a civil action to  recover fo r  the  wrongful  death of plaintiff's 
intestate, whom she alleges was killed by the  negligence of the  Carol ina 
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Power & Light Company, while he was engaged in the repair of one of 
its electric lines as an  employee of M. B. Haynes. 

The Carolina Power & Light Company, hereinafter referred to as 
"Power Company," alleged in its answer that  it entered into a contract 
with N. B. Haynes to construct or repair certain electric lines for the 
Power Company; that the Power Company required Haynes to carry 
Workmen's Compensation insurance on his employees and authorized the 
cost thereof to be included in the contract price and to be paid for by the 
Power Campany. 

The defendant Power Company further alleged that  pursuant to the 
terms of the contract between it and A I .  B. Haynes, the Coal Operator- 
Casualty Company became the insurance carrier for the said IIaynes and 
that  the carrier has heretofore entered into an agreement for the payment 
of compenqation for the death of plaintiff's intestate, and further alleged 
as a defense, that  the defendant Power Company held an indemnity agree- 
ment with M. B. H a p e s ,  wherein he obligated himself to indemnify and 
hold the Power Company harmless from any damages or other liability 
in connection with the work to be done mmsuant to the terms of the con- 
tract, and filed a cross action against M. B. Haynes and the insurance 
carrier, alleging the negligence of M. B. Haynes as a proximate cause 
of the death of plaintiff's intestate, and made a motion before the Clerk 
of the Superior Court of Buncombe County that  they be made parties to 
the action. The motion was allowed. 

Thereafter this cause was removed to ITaywood County, by consent of 
the parties and in the discretion of the trial judge. 

111 apt time, the plaintiff and the defendants, M. B. Haynes and the 
Coal Operators Casualty Company, mored to strike from the answer of 
the ~ o ~ e r  Company all reference to the Workmen'5 Compensation Act, 
the indemnity agrecmcnt and thc cross action against Haynes and the 
Casualty Company. 

The trial judge ordered the cross action stricken out, the plea setting 
up the indemnity agreement as a defense, and all other allegation< 
directed against Haynes and the Casualty Company in other parts of the 
answer, and dismissed the action a- to them "nit11 leave to the Carolina 
Power & Light Company, if it  so desires. to amend its answer to set forth 
allegations concerning coverage of the Torkmen's  Compensation Act and 
agreement for payment of compensation thereunder to the dependents of 
plaintiff's intestate by AT. B. Haynes. without reference to the amount 
of such compensation as may be necessary to support its special plea of 
negligcnc~ of said M. B. Haynes as a defense to the action of the plain- 
tiff." 

From thiq rnling the plaintiff arid the defendant, Carolina Power 8. 
Tight C'ompany, appealed, assigning error. 
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Smith, Leach CG Anderson and Sale, Pennell & Pennell for plaintif. 
R. F. Phillips; Robinson & Morgan and A. Y .  Arledge for Carolina 

Power & Light Company. 
J .  W.  Haynes for M .  B. Haynes. 
Smith, Leach & Anderson for Coal Operators Casualty Company. 

DENNY, J. I t  clearly appears from the record herein, that a settle- 
ment has been agreed upon between the plaintiff 11s the personal repre- 
sentative of her intestate and the Coal Operators Casualty Company, the 
insurance carrier for M. B. Haynes, pursuant to the provisions of the 
Workmen's Compensation Act; and thrit this action was instituted within 
six months of the injury and death of plaintiff's intestate. 

Under the original provisions of our Workmen's Compensation Act, 
Section 11, Chapter 120, of the Public Laws of 19i39, an employee or his 
personal representative had to elect whether he woilld accept the benefits 
available to him under the Workmen's Compensation Act, or would pro- 
ceed in a suit a t  common law against a thirdbarty to recover damagesfor 
such injury. And where the injured employee or his personal repre- 
sentative elected to accept the benefits available under the provisions of 
the Workmen's Compensation Act, such acceptance was a complete bar to 
his right to proceed k i t h  the alternate remedy. 

The Act, however, has always provided that where an employer has 
assumed liability for an award for compensation, he shall be subrogated 
to such rights as the injured employee or his personal representative had 
against any other party for such injury or death. Likewise, the Act 
provided that where an insurance carrier has paid an award for which 
the employer was liable, the insurance carrier shall be subrogated to all 
the rights of the employer, and that such subroga ted rights may be en- 
forced against a third party in the name of the employer, or the insur- 
ance carrier, as the case may be, or in the name of the injured employee 
or his personal representative. 

The case of Brown w. R. R., 202 N.C. 256, 162 S.E. 613,  as decided 
while the original provisions of our Workmen's Compensation Act were 
in full force and effect. The Court held in that case that while the suit 
was brought for the primary benefit of the employer or its carrier, if any, 
neither the employer nor its carrier was a necessary or proper party to 
the action. However, on a second appeal, reported in 204 X.C. 668, 
169 S.E. 419, the Court held that an answer filed by the defendant, plead- 
ing the acceptance of an award, pursuant to the provisions of the Work- 
men's Compensation Act, by the intestate's personal representative, and 
a plea of negligence on the part of the employer as a bar to any recovery 
in the action in so far as the employer or its carrier may be beneficiaries 
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in whose behalf the action mas prosecuted, was proper and reversed the 
trial court which had allowed a motion to strike the answer. 

I n  1933 the General Assembly amended the Workmen's Compensation 
Act, eliminating the requirement for an  election of remedies, and author- 
izing the employee or his personal representative to bring an  action 
against a third party if the employer had not instituted such action 
within six months of the date of such injury or death. Chapter 4-19, 
Public Laws of 1933. The Act was amended again by Chapter 622, 
Session Laws of 1943, which amendment provided "that after the Indus- 
trial Commission shall have issued an  award, or the employer or his 
carrier has admitted liability in writing and filed the same with the 
Industrial Commission, the employer or his carrier shall have the exclu- 
sive right to commence an  action." Such action may still be instituted 
in  the name of the injured employee, or his personal representative, and 
if not brought within six months by the employer or his carrier, the 
employee or his personal representative may institute such action. G.S. 
97-10. 

The first question for determination is whether or not the defendant 
Power Company has the right to plead the payment of an award to the 
personal representative of the plaintiff's intestate, pursuant to the pro- 
visions of the Workmen's Compensation Act, so as to lay the basis for its 
plea of contributory negligence against M. B. Haynes, the employer. 
For  the insurance carrier in whose behalf this action was in fact insti- 
tuted is not entitled to recover anything from the defendant Power 
Company if the employer's negligence contributed to or concurred with 
the negligence of the defendant in  producing plaintiff intestate's injury 
and death. Brown v. R. R., 204 N.C. 668, 169 S.E. 419. The statute, 
G.S. 97-10. provides that  the insurance carrier shall have no "further 
rights than those existing in the employer a t  the time of the injury to or 
death of the employee." 

The defendant Power Company and the employer are not joint tort- 
feasors, Bro~i,n v. R. R., supra (202 N.C. 256), consequently the Power 
Company is entitled to plead the contributory negligence of M. B. 
H a p e c ,  the employer, as a bar to any recovery by the insurance carrier, 
who has heen subrogated only to his rights. G.S. 97-10; Brown 2). R. R.. 
supra (204 X.C. 668). 

The caie of Srcyles 7%. Loftis, 217 N.C. 674, 9 S.E. 2d 393, cited by the 
plaintiff appellee, is not in point. The allegations in the answer filed 
in that case relative to the payment of compen~ation under the F o r k -  
inen'c Compensation Act, \yere not coupled with any plea of negligence 
on the part of the employer, or with any other defense, and were properly 
stricken. 
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The allegations by the Power Company relative to the contract of 
indemnity and its cross action were properly stricken, since no judgment 
for damages can be obtained against the Power Company in this action, 
unless the jury finds that its negligence was the p:-oximate cause, or one 
of the proximate causes, of the death of plaintiff's intestate. Moreover, 
if upon the trial the jury should find that the negligence of the employer, 
M. B. Haynes, contributed to the injury and death of plaintiff's intestate, 
the insurance carrier cannot recover. Only the excess over and above the 
amount paid by the carrier, if the amount awarded by the jury should be 
in  excess of that  amount, could be collected from the Power Company. . " 

Hence, there is no  basis for a cross action against the employer or his 
insurance carrier, E v a n s  v .  Johnson,  225 N.C. 238, 34 S.E. 2d 73, and the 
Power Company is not entitled to be indemnified against its own negli- 
gence. 

Plaintiff's appeal-Affirmed. 
Defendant's appeal-Affirmed. 

JOHN FRANCIS FOSTER r. CAROLINA POWER R: LIGHT CORIPANT 
(ORIGINAL PARTY DEFENDANT) AND M. B. HAYPTES A N D  COAL OPER- 
ATORS CASUALTY COMPASY (ADDITIONAL PARTIES DEFENDAST) . 

(Filed 21 September, 1949.) 

APPEAL by plaintiff and defendant Carolina Power & Light Compan~-  
from Moore, J. ,  at  January  Term, 1949, of HAPI~WOD. 

S m i t h ,  Lecrch & Anderson;  Jones & W a r d  nnd J o h n  C .  Joyner  for 
p l a i n t i f .  

R. F .  Phi l l ips ;  Robinson cP. X o r g a n  and ,4. 1'. dr ledge  for Carolina 
Power  & Ligh t  Company .  

J .  W .  Haynes  for ,If. B. I faynes .  
Smifh, Lench d Anderson for Coal Operntors C ~ s u a l t y  Company .  

PER CURIAM. This is a civil action to recorer for personal injuries. 
The legal questions involved in this appeal are identical with those in the 
case of Eledge,  A d m i n i s f r a t r i x ,  I $ .  Carolina Power & L i g h t  C o m p a n y ,  
ante ,  584, and the ruling of the court below is upheld for the reason. 
stated therein. 

Plaintiff's appeal-Affirmed. 
Defendant's appeal-Affirmed. 
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STATE v. J.  P. STANSEURP 

(Filed 21 September, 1949.) 

1. Criminal Law § l7c- 

Plea of nolo cot~tendere is tantamount to a plea of guilty for the purposes 
of the particular prosecution, and empowers the court to pronounce judg- 
ment against the accused for the crime charged in the indictment. 

2. False Pretense 5 2: Criminal Law 3 6%- 

-4 sentence upon a plea of nolo contendew in a prosecution for false 
pretense that  defendant be confined in the State Prison for a period of 
not less than five nor more than six years, to be assigned to hard labor 
under the supervision of the State Highway and Public Works Commis- 
sion, conforms to that  authorized by G.S. 14-100 and is within constitu- 
tional limitations. N. C. Constitution, Art. XI, Sec. 1. 

3. Criminal Law 3 62a- 

Sentence within the limits prescribed by ralid statute cannot be held 
cruel or unusual in the constitutional sense. N. C. Constitution, Art. I,  
Sec. 14. 

4. Same- 
The court, in imposing sentence within the limits prescribed by statute 

for an offense against the laws of this State. does not abuse its discretion 
in failing to take into consideration sentence theretofore served by the de- 
fendant for a related offense against the laws of the United States, but on 
the present record i t  affirmatively appears that the court carefully heard 
and painstakingly considered all  available information concerning the 
nature of the offense, the character and propensities of defendant and his 
past record, in fixing the kind and amount of his punishment. 

APPEAL by defendant  f rom Sink, J., a t  the Apr i l  Term, 1949, of 
STOKES. 

T h e  defendant mas brought before the court  upon a bill of indictment 
charging h im wi th  obtaining $15.90 i n  money f rom the  prosecuting wit- 
ness, M. R. Wall ,  by  falsely pretending ('that he, the said J. P. Stansbury, 
was J o h n  Mitchell and  was representing the American Legion and  was 
dis t r ibut ing and selling a book containing the  photographs of a l l  Stokes 
County Veterans of World W a r  IT," including t h a t  of a son of the  prose- 
cut ing witness who had died while serving i n  the armed forces of the  
United States. When  the case came on f o r  t r ia l ,  the  defendant entered 
a plea of nolo  con fendere ,  which was accepted by the  Solicitor by  leave of 
the  court. Before pronouncing sentence, the court heard  evidence f rom 
both the  prosecution and the defense wi th  a view to determining what  
punishment should be meted out to  the  accused. S u c h  testimony tended 
to show not  only that  the defendant had committed the  cr ime charged 
i n  the indictment, but  also that  he  had  preyed dur ing  a substantial period 
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of time in a like criminal manner upon numerous other persons in North 
Carolina and elsewhere who had lost sons in the Second World War. 
Moreover, it appeared on the hearing that between the time of the com- 
mission of the specific offense named in the indict~nent and the trial in 
this case the defendant had committed a crime against the United States, 
to-wit, falsely impersonating an officer of the United States and in such 
pretended character obtaining money from another with intent to defraud 
such other contrary to the statute embodied in 18 1J.S.C.A. 76, and had 
served 18 months in prison therefor under sentence of the United States 
District Court for the Eastern District of Tennessee. After hearing all 
of the testimony on both sides, the court ordered that the defendant '(be 
confined in the State Prison at  Raleigh, North Carolina, for a period of 
not less than 5, nor more than 6 years, to be assigned to hard labor as 
provided by law under the supervision of the State Highway and Public 
Works Commission." The defendant excepted to this judgment, and 
appealed. 

Attorney-General Xc~lItillan and John R. Jordan, Jr., Xember of 
Staff, for the State. 

Buford T .  Henderson for the defendant, appellant. 

ERVIN, J. Appellant asserts that the sentence is invalid for these 
reasons: (1) That i t  inflicts a cruel or unusual punishment upon him 
contrary to Article I, Section 14, of the Constitution; and ( 2 )  that in 
pronouncing the judgment the court abused its discretion by "failing to 
take into consideration defendant's sentence in Federal Court for a similar 
offense." 

The defendant's plea of nolo contendere constituted a formal declara- 
tion on his part that he would not contend with the Solicitor in respect 
to the charge, and was tantamount to a plea of g ~ i l t y  for the purposes 
of this particular criminal action. Consequently, the court acquired full 
power to pronounce judgment against the accused for the crime charged 
in the indictment, i e . ,  the felony of obtaining property by false pretenses 
as defi~ed by G.S. 14-100, when it permitted the State to accept the plea 
tendered by him. 5'. v. Parker, 220 N.C. 416, 1:' S.E. 2d 475; AS. v. 
Burnett, 174 S . C .  796, 93 S.E. 473, L.R.A. 19189, 955. 

The Legislature has expressly stipulated that any person obtaining 
property by false pretenses "shall be guilty of a felony, and shall be 
imprisoned in the State's Prison not less than four months nor more than 
ten years, or fined, in the discretion of the court." G.S. 14-100. I n  
fixing the punishment for this crime, the lawmakers observed the relevant 
constitutional limitations. N. C. Const., Art. X I ,  8ec. 1. Furthermore, 
the punishment imposed upon the defendant by the judgment of the court 
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conforms in all respects to that authorized by the statute. Since the 
sentence in issue finds complete sanction in a valid legislative enactment, 
i t  cannot be deemed violative of Article I, Section 14, of the Constitu- 
tion, forbidding the infliction of "cruel or unusual punishments.'' S. v. 
Levy, 220 N.C. 812,18 S.E. 2d 355; S. v. Brackett, 218 N.C. 369, 11 S.E. 
2d 146; S. v. Daniels, 197 N.C. 285, 148 S.E. 244; S. 21. Blake, 157 N.C. 
608, 72 S.E. 1080; 8. v. Ilfanuel, 20 N.C. 144. 

This brings us to a consideration of the second ground urged by the 
defendant as a basis for invalidating the judgment. The controlling 
principle on this aspect of the case is thus stated in S.  v. Sudderth, 184 
N.C. 753, 114 S.E. 828, 27 A.L.R. 1180: "It is the accepted rule with us 
that within the limits of the sentence permitted by law, the character 
and extent of the punishment is committed to the sound discretion of the 
trial court, and may be reviewed by this Court only in case of manifest 
and gross abuse." 

Appellant contends that the trial court abused its statutory discretion 
in pronouncing judgment against him by "failing to take into considera- 
tion defendant's sentence in the Federal Court for a similar offense." 

This position is insupportable even if i t  be taken for granted that the 
court ignored this matter when i t  pronounced the judgment in contro- 
rersy. When i t  passed sentence, the court imposed punishment upon the 
accused for a crime against North Carolina, i.e., obtaining property by 
false pretenses, and its power to act in the premises within the discre- 
tionary limits established by the Legislature of the State was in no wise 
circumscribed by the fact that the defendant had been punished by the 
tTnited States for an offense against it, ie., falsely impersonating an 
officer of the United States and in such pretended character obtaining 
money from another with intent to defraud such other. Besides, it is to 
be noted that nothing in the record indicates that the court ignored the 
punishment visited upon the defendant by the United States District 
Court for the Eastern District of Tennessee when it rendered the judg- 
ment in controversy. Indeed, the converse is true. The record affirma- 
tively shows that the court carefully heard and painstakingly considered 
all available information concerning the nature of the offense with which 
the accused was charged, and his character, propensities, and past record 
in fixing the kind and amount of his punishment. I n  so doing, the court 
followed a time-honored practice. S. 11. Renoers, 188 N.C. 595, 125 S.E. 
258;  S. v. I1700dl i~ f ,  172 N.C. 885, 90 S.E. 137; S. u. TVilson, 191 N.C. 
650, 28 S.E. 416. 

The reasons giren necessitate an affirmance of the judgment. 
Affirmed. 



WACHOVIA BAXK & TRUST COJIPANY, EXECITTOR 4 N D  TRUSTEE UAD~:.:H T H E  

WILL OF MARY BELLE BURRUS, v. ROBERT BURRVS ASD WIFE, 
ORA LEE BURRUS. 

(Filed 21 September, 1949.) 
1. Wills 3 44- 

A devisee or legatee is put to his election wh12n the will purports to 
devise or bequeath to another property belonging to the beneficiary, and 
a t  the same time devises or bequeaths to the beneficiary property belonging 
to testator. 

a. Same- 
The doctrine of election does not apply unless it  clearly appears from 

the will that  testator intended to dispose of property belonging to the 
beneficiary. 

3. Same- 
The doctrine of election does not apply when the testator purports to 

devise or bequeath to the beneficiary her own property and a t  the same 
time leaves other property owned by testator to the beneficiary, since, in 
such event, i t  will be presumed that  testator intended the beneficiary to 
have both. 

4. Same- 
Testator devised to his wife a life estate in lands owned by them by 

entireties and devised the remainder after the lift? estate to another, and 
also devised to his wife a life estate in other lands actually owned by 
him which had a value in excess of her rights had she dissented from the 
will. Held: The widow was put to her election, and her acceptance of 
the life estates with knowledge of the nature of her title in the lands 
theretofore held by entireties estops her heirs from claiming the remainder 
therein, the intent of the testator to limit her interest in the land thereto- 
fore held by entireties and to devise the remainder to another being 
apparent from the will. 

APPEAL by plaintiff f rom Clement, .T., a t  J u l y  Term, 1949, of SURRS. 
T h i s  is a c i r i l  action brought by the Wachovia B a n k  & T r u s t  Com- 

pany,  as  Executor  and  Trustee under  the will of M a r y  Belle Bur rus ,  
against Robert  B u r r u s  and wife, O r a  Lee Burrus,  to  remove a cloud f r o m  
title of a t ract  of land i n  S u r r y  County, N o r t h  C~i ro l ina ,  known as  the  
Hollifield t ract .  

T h e  p r o p ~ r t y  was conreyed to D r .  J. T. Burrus,  and wife, Mrs. J. T. 
Burrus,  as  a n  e ~ t a t r  by the entirety, by deed dated 21  August,  1933, and  
du ly  recorded. 

D r .  B u r r u s  died 8 June ,  1936, leaving surviving h im his widow, M a r y  
Belle Bur rus ,  who, together with the  Wachovia B a t k  & T r u s t  Company. 
qualified as  Executors of the  will of D r .  J. T. Burrus .  D r .  B u r r u s  in 
his last will and testament del-isecl the  property i n  question to his wife, 
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N a r y  Belle Burrus. for life, and then to the defendant Robert Burrus, in 
fee simple. 

I t  is admitted that  Mrs. Burrus did not know the title to the Hollifield 
tract of land had been held by her a i d  her husband previous to his death 
as tenants by the entirety, a t  the time she qualified as Executrix, but she 
was informed of the status of the title, both as Executrix and individ- 
ually, and having such knowledge took a life estate under the will of her 
husband, Dr. Burrus, in other property which was worth in excesq of 
$100,000.00 During the remainder of her life, she permitted the defend- 
ant, Robert Burrus, to remain in possession of the land now in dispute, 
without the payment of rent and exercised no control thereof except to 
list the land for taxes and to pay the taxes thereon. 

Mary Relle Burrus died 8 September, 1947, leaving a last will and 
testament, which has been duly probated; by the terms of such will she 
devised certain real property, including the Hollifield tract, to the plain- 
tiff in trust. 

The parties waived a trial by jury and agreed that the trial judge 
might hear the case upon the pleadings, the will of Dr.  J. T. Burrus, and 
the stipulations of counsel filed in the record, the pertinent part. of 
which are set forth above. 

His  Honor held that Mary Belle Burrus was required to elect as to  
whether or liot she would waive any interest that  she had in the lands 
described in the complaint, and take under the will, or dissent t l ierefro~n; 
and beillg of the opinion that she elected to take under the will, a decree 
was entered adjudging the defendants the owners in fee simple of the land 
in controversy. From this ruling the plaintiff appeals, assigning error. 

Roberson,  I Iawor th  & Reese f o r  p l a i n t i f f .  
W o l t z  R. Barber ,  A t torneys  Arnici Cztrirr. 
Allen cP. Henderson for defendants .  

E X  J. The sole question for u~ to determine is whether or not the 
doctrine of election is applicable to the facts in this case. 

The doctrine of election is based upon the principle that  a devi>ee or 
donee cannot take benrfits under a will and reject itq adverse provision.. . 
L a m b  r .  Lnmb,  226 AT.C. 662, 40 S.E. 2d 29. The beneficiary under a 
will is not required to elect unless two benefits are presented which are 
inconsistent with each other. And when the beneficiary chooses to accept 
one of them such choice is tantamount to a rejection of the other. Hr 
will not be permitted to take under the will and against it. And where 
the derisor purports to devise property which belongs to the beneficiary. 
giving i t  to another, and alqo derisec property of hi5 own to the bene- 
ficiary, qnch beneficiary must make a choice hetneen retaining hi.. own 
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property, which has been given to another, or take the property which 
has been given him under the terms of the will. B y  electing to take the 
gif t  from devisor's estate, he is estopped from claiming his own property. 
E l m o r e  v. B y r d ,  180 N.C. 120, 104 S.E. 162; 57 Am. J u r .  1060; 69 C.J. 
1089. 

I n  the case of E l m o r e  v. B y r d ,  supra,  W a l k e r ,  ,T . ,  in speaking for the 
Court, said:  "I t  is t rue there is a pr ima  facie pref,umption, always, that  
a testator means only to dispose of what is his own, and what he has a 
right to give; and if i t  be doubtful, by the terms clf his will, whether he 
had in fact a purpose to dispose of property really belonging to another, 
that  doubt will govern the courts, so that  the true owner, even though he 
shall derive other benefits under the will, will not be driven to make an 
election. Bu t  if, on the other hand, there should 'be a manifest purpose 
expressed in  the will t o  dispose of the thing itself, then it is wholly imma- 
terial whether he should recognize it, or not, as belonging to another, or 
whether he should believe that  the title and the right to dispose of i t  
rested in himself or not." 

I n  the recent case of B e n t o n  v. Alexander,  224 K.C. 800, 32 S.E. 2d 
584, Seawel l ,  J., points out that  where a husband merely attempts ((to 
ration the needs of the wife in her own lands without an  alternate gift 
of his own property, which, under the law is  available to her, there is  no  
election, and the probate of the will raises no eetoppel and is not detri- 
mental to her assertion of her independent right. 'There are other duties 
of her office, the performance of which are not inconsistent with such 
assertion of right." This principle was determinative of the appeal i n  
L a m b  v. Lamb, supra. 

"The doctrine of election is not applicable to cases where the testator, 
erroneously thinking certain property is his own, gives it to a donee t o  
whom in  fact i t  belongs, and also gives him other property which is really 
the testator's own; for in such case the testator intends that  the devisee 
shall have both,  though he is mistaken as to his own title to one." 2 Pom- 
eroy, Eq.  Jur. ,  5th Ed., 358. 

I n  accord with the above authority, this Court held in B y r d  t.. Patter-  
son, 229 N.C. 156, 48 S.E.  2d 45, that  where a husband devised to his 
wife a life estate in lands held by them as tenants by the entirety, but 
made no disposition of the remainder which was hers by survivorship, 
the doctrine of election did not apply, notwithstanding the fact that he  
gave her other property and she qualified as executrix of the will. 

The facts in this case, under our decisions, made an election by Mrs. 
Burrus imperative. There can be no doubt aboui the intention of Dr. 
Rurrus to dispose of the land held by him and his wife as tenants by the 
entirety. H e  described i t  as the Hollifield tract. 1:lrnore v. R y r d ,  supra. 
Furthermore, he limits his ~vife's interest i n  the land to a life estate and 
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devises the  remainder  to  another. B u t  i n  the  face of this  l imitat ion of 
h e r  estate. and the  devise of the  remainder  to  another, she proceeded t o  
t a k e  a life interest under  the  terms of t h e  will, i n  other  property which 
belonged t o  her  husband's estate, worth i n  excess of $100,000.00. F o r  
more t h a n  eleven years  she accepted the  income f r o m  the  estate of h e r  
husband according to the provisions of his  will, some of which income 
rrould not have been available f o r  her  use and  enjoyment  h a d  she dis- 
sented f rom the will. I ioggard v. Jordan ,  140  N.C. 610, 53 S.E. 220. 

W e  concur i n  his  Honor's ruling, and  the  judgment entered below will 
be upheld. 

Affirmed. 

JUNE PLEMMONS ASD H ~ s B A S D ,  JAMES PLEJIJIOSS, v. MATILDA CUT- 
SHALL A N D  HUSBAND, E. L. CUTSHALL, AXD SHERMAN TWEED A N D  

WIFE. BELLE TWEED. 

(Filed 21 September, 1949.) 
1. Courts $j 4c- 

Since the Superior Court acquires jurisdiction of any special proceeding 
sent to it on any ground whatever from the clerk, with discretionary 
power in the Superior Court to remand. G.S. 1-276, a motion in the Supe- 
rior Court to dismiss for n-ant of jurisdiction on the ground that the 
proceeding was erroneously transferred to the civil issue docket, is un- 
tenable. 

3. Boundaries $j 9: Adverse Possession 5 17- 
The burden is on defendants in a processioning proceeding to establish 

title by adverse possession when relied on by them, since such claim of 
adverse possession constitutes a n  affirmative defense. 

3. Boundaries !$ lQ 
Where in a processioning proceeding it  appears that the parties a r e  

owners of adjoining tracts and that a bona fide dispute exists between 
them as to the location of the dividing line, nonsuit is not proper. 

4. Same: Part ies  !$ 9: Trial $j 21- 
Nonsuit on the ground of want of necessary parties is improper, but if 

other parties a re  necessary to a final determindtion of the cause, the court 
should order a continuance to provide a reasonable time for them to be 
brought in and to plead. G.S. 1-73. 

APPEAL b;r plaintiffs fro111 C l e m e n t ,  J., a t  F e b r u a r y  Term, 1949. of 
~ ~ a ~ ~ s o s .  Rerersed. 

Processioning proceeding under  G.S. Chap.  3s. t o  locate and establish 
:, displ~terl h o u n d a r ~  line hetn-een adjoining property owners. 
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The plaintiffs allege that  they and defendants own adjoining tracts of 
land and that  the true dividing line is in dispute. Defendants, answer- 
ing, admit they and plaintiffs are adjoining proptsrty owners, plead the 
indani teness  of the line as claimed by plaintifff as set forth in their 
complaint, and allege ownership by adverse possession for more than 
twenty years. They do not describe the true line as contended for by  
them or plead adverse possession under color of title. 

The  clerk, being of opinion the pleadings raised an issue of title to real 
estate, transferred the cause to the civil issue docket for trial. 

During the trial in the court below, the court mnounced that  i t  had 
concluded that  i t  is necessary to bring in other parties to the end that  the 
whole controversy may be determined and that  "judgment even after  
verdict could not be signed . . . he oould not sign a judgment in the 
matter even if proceeded with to the jury and a verdict." Plaintiffs 
moved for time to bring in other parties and for a continuance to that  
end. The motion was denied. Then, after defendants had examined 
another witness but before plaintiff closed, the court, on motion of de- 
fendants, entered judgment of nonsuit. PlaintiiTs requested that  the 
judgment show the case is dismissed for lack of necessary parties. The  
court replied that  it was being dismissed because plaintiffs had failed to 
make out a case. Judgment of nonsuit was entered and plaintiffs ex- 
cepted and appealed. 

C a l v i n  R. E d n e y  and Geo. M .  P r i t c l ~ n r d  for petit ioner appellants.  
Carl  R. S t u a r t  for respondent appellees. 

BARNHILL, J. The appellees here assert that  thl? case was improperly 
transferred to the civil issue docket and by reason thereof the judgment 
should be sustained for want of jurisdiction. This position is untenable. 

The clerk is but a part  of the Superior Court. W i l l i a m s  v. D u n n ,  158 
'N.C. 399, 74 S.E. 99;  B y n w m  v.  R a n k ,  219 S .C .  109, 12 S.E. 2d 898. 
Whenever a special proceeding begun before him is, for any ground what- 
ever, sent to the Superior Court before the judge, the judge has jurisdic- 
tion. G.S. 1-276; McDaniel  v. Leggei t ,  224 N.C. 806, 32 S.E. 2d 602, 
and cases cited. This rule applies to a proressioning proceeding. H i l l  
c. Y o u n g ,  217 N.C. 114, 6 S.E. 2d 830. 

While it may be the court below could have remanded the cause, his 
failure to do so may not be held for error. G.S. 1-276; Y o r k  z3. McCall ,  
160 N.C. 276, 76 S.E. 84. 

While the court surveyor ran many lines, apparently for the purpose 
of locating the disputed boundary, neither his testimony nor the court 
map definitely points out this line. The record is so lacking in clarity 
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i t  is difficult, if not impossible, to determine with assurance just which 
line is a t  issue. 

The jurors found themselves in the same quandary. During the prog- 
ress of the trial, one juror stated:  "This jury would like to definitely 
know so that  we can follow the witness : what is the dispute; we want to 
know if they will point out on this map just what is in dispute." Counsel 
then, at the suggestion of the court, agreed that  a small diamond shaped 
tract, lines 3-4-5-6-3 on the map, is in dispute. Although the testimony 
seems to indicate that  the mill tract or the boundary lines thereof is also 
in dispute, counsel for defendants stated they owned it. As counsel fo r  
plaintiffs did not challenge this statement, we assume i t  to be true. 

This small tract joins plaintiffs' main boundary a t  point 3 on the map. 
They offered evidence tending to show record title thereto which would 
fix the dividing line as 3-44 on the map. 

The defendants assert ownership by adverse possession of substantially 
all the small tract. Bu t  this is an  affirmative defense and the burden of 
establishing i t  rests on them. H i l l  v. Y o u n g ,  supra;  Cornelison z-. H a m -  
rnond, 225 N.C. 535, 35 S.E. 2d 633. 

Thus i t  appears the parties are adjoining landowners and that  there 
is a bona fide dispute as to the true location of the boundary line, which 
dispute puts the title to a small part  of the ]add in  issue. Judgment of 
nonsuit was not in order. Cornelison v. H a m m o n d ,  supra. 

We are unable to perceive why i t  was deemed necessary to bring i n  
other parties. I f  it  was necessary so to do, the court should have ordered 
a continuance so as to provide a reasonable time for them to be brought 
in and to  plead. Absence of necessary parties did not warrant  a nonsuit. 
G.S. 1-73; Joyner  v. Fiber Co., 178 K.C. 634, 101 S.E. 373; Jones z.. 
Griggs, 219 N.C. 700, 14 S.E. 2d 836; Moore v. Xassengil l ,  227 N.C. 
244, 41 S.E. 2d 655 ; Griffin $ T'ose, I n c .  1;. Xinera ls  Corp., 225 N.C. 434, 
35 S.E. 2d 247. 

Whether other parties are necessary for a complete determination of 
the controversy is still open for the court below to decide. Such action 
is not precluded by this opinion. 

I f  the location of lines other than those indicated is a t  issue, counsel 
may attribute the oversight on our part  to the state of the record. I n  any 
event, neither party could be prejudiced thereby for there must be a new . lmony tr ial  a t  which any  issue properly arising on the pleadings and k t '  
may be submitted to the jury. 

Reversed. 
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STATE v. ZEN0 HARDEN ABSHER, JUSTICE ODELL RICHARDSON, 
ARL BLAINE COCKERHAJI -4KD BRUjCE JOINES.  

(Filed 21 September, 1949.) 

1. Criminal Law 8 s  84g, SSc- 
Evidence of acts done by the defendants tending to show a n  unlavifnl 

conspiracy between them which culminated in the commission of the crime 
charged in the bill of indictment is competent notwithstanding the bill of 
indictment does not charge conspiracy, and the court properly charges the 
law of criminal conspiracy when warranted by such evidence. 

2. Criminal Law 8 52a ( 8 )  : Larceny 9 7- 
Circumstantial evidence tending to show a n  unlawful conspiracy be- 

tween the defendants to steal a n  automobile and steps taken by them after 
the car was stolen to conceal its identity by putting the body on the chassis 
of another vehicle bought by one of defendants, and registering the re- 
assembled automobile in another state, i e  held sufficient to overrule de- 
fendants' motion to nonsuit in a prosecution for larceny. 

3. Larceny 5- 
The flnding of stolen property in defendants' possession some three 

months after i t  was stolen, under the circumstances of this case, i s  held 
too remote to raise a presumption of guilt of larceny, and the court's 
charge thereon i e  held for error upon exception. 

APPEAL b y  defendants Absher and  Joines f r o m  ,Sink, J., a t  Apri l -Map 
Term, 1949, of SURRY. K e w  trial.  

Attorney-General  M c X u l l a n  and  .Lssistant d t i 'orney-General  J f o o d y  
for t h e  S ta te .  

T r i v e t t e ,  Holshouser  d N i t c h e l l  for de fendan t s ,  appellants.  

DEVIX, J. T h e  defendants were charged i n  thcl bill with the  larceny 
of a n  automobile, t h e  property of T r o y  Mar t in ,  and i n  a second count 
wi th  receiving the  stolen property knowing i t  to  have been stolen. There  
was verdict of gui l ty  on both counts as t o  defendants Absher and  Joinea. 
T h e  other  defendants named i n  the bill were not  convicted. F r o m  judp- 
ment  imposing prison sentence the defendants Absher and Joines ap-  
pealed. 

T h e  defendants assign e r ror  i n  the denial  of their  motion f o r  judgment 
of nonsuit,  but  we th ink  the evidence produced by  the S t a t e  was sufficient 
t o  ca r ry  the  case to  the  jury.  

T h e  State's evidence tended to show t h a t  on 8 March,  1945, witness 
Martin's 1947 Model F o r d  DeLuxe S d a n  mas stolen i n  E l k i n  i n  S u r r y  
County. Three months la ter ,  on 7 J u n e ,  1948, i n  N o r t h  Wilkesboro i n  
the  adjoining County of m i k e s  defendant h b s h e i  was found  i n  posses- 
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sion of an automobile, the body of which was identified as having origi- 
nally been a part  of the automobile stolen from Martin, but the chassis 
and motor had belonged to a different vehicle. Defendant Absher pro- 
duced a temporary registration card for this automobile, issued by the 
Motor Vehicle Department of Virginia, in name of Harden Absher, 
Galax, Virginia, dated 31 March, 1948. The officer testified Absher 
stated that  while he was in Galax he bought this automobile from Joines, 
who was a stranger to him, and that  he made application for title i n  
Virginia. The State then offered evidence that  in February, 1948, de- 
fendant Joines had purchased from the Ford automobile dealer in Elkin 
a 1947 Model Ford DeLuxe Sedan which had been wrecked. The top had 
been crushed in and a fender was off. Joines paid $450 for the chassis, 
motor, and remainder of the  bod^. The  motor number, or chassis serial 
number, of the car bought by Joines was the same as that  found on the 
automobile in North Wilkesboro in possession of Absher. Both defend- 
ants are residents of Wilkes County, and when arrested were found in  
bed together in a place in that  county. Joines stated to the officer he had 
known dbsher two or three years. The defendants offered no evidence. 

The court permitted the jury to consider this evidence as tending t o  
show an  unlawful consp i r ac~  between those t v o  defendants to steal Xar -  
tin's automobile, disassemble it, and replace a part of i t  on a chassis of 
the same model which one of them had previously bought, and to register 
the reassembled automobile in Virginia so as to conceal its identity and 
enable them fraudulently to appropriate the propertx of the State's wit- 
ness. Defendants' exception to the court's instruction to the jury on this 
phase is without substantial merit. I t  was not necessary, in order to 
submit to the jury the law as to criminal conspiracy. that  the bill specifi- 
cally charge conspiracy. if the evidence mas suficient to warrant  this 
view. S. 1%. Triplet t ,  211 S . C .  105, 189 S.E. 123. 

Considering the evidence offered in the light most favorable for the 
State, we think there were inferences legitimately deducible therefrom 
pointing to an unlawful agreement and plan on the part of these defend- 
ants, entered into and carried through, in the promotion of a common 
design and purpose, nnlamfully to appropriate and possess this property 
as alleged in the bill of indictment. The evidence Peems to  tell a fairly - 

connected story, and we conclude it was of sufficient probative force to 
withstand defendants' demurrer. 

However, we think there was error in the court's charge to the jury in 
permitting them to take into consideration, in arriving a t  their verdict, 
inferences of guilt of larceny arising from the possession of the stolen 
property. After stating to the jury the general principle of law that  
when an article of personal property has been stolen and shortly there- 
after is found in the possession of a person such person is presumed to be 
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'the thief, the court charged, "Under this principle of law the State con- 
tends and insists that  within a reasonable time the zar, or part  of the car, 
allegedly stolen from Martin, was found in possession of Absher in North 
Wilkesboro . . . that  when you consider that, with all other testimony, 
the State insists you should conclude to a moral certainty that  the entire 
transaction arose out of criminal conspiracy, and that  your verdict should 
be guilty as charged in the bill of indictment." 

I n  so charging we think the court inadvertently submitted to the jury a 
point of view more favorable to tlie State than the facts warranted. The 
jurors were permitted to consider the circumstances of this case in the 
light of the doctrine of the recent possession of stolen goods as creating 
an  inference or presumption of guilt, and, under that  principle of law, to 
give added weight to the evidence of the possession of the stolen property 
in North Wilkesboro, as ground for rendering verdict of guilty, when 
according to the evidence three months had elapsec from the time of the 
larceny of the automobile to the time a par t  of it was found in possession 
of the defendant in North Wilkesboro. Under tlie circumstances here 
this would not warrant  submitting this principle to the jury as the basis 
for a verdict of guilty as charged in the bill. S. ( 1 .  Cameron, 223 N.C. 
449, 27 S.E. 2d 81; S. v. Ho2broo72, 223 N.C. 622, 27 S.E. 2d 725; S.  v. 
Weinstein, 224 N.C. 645, 31 S .E.  2d !320; 8. 11. J(mes ,  227 N.C. 47, 40 
S.E. 2d 458. 

We think this instruction must be held for error, and the defendants 
&\bsher and Joines entitled to a new trial, and it is so ordered. 

New trial. 

COT G ,  SMITH v.  .J. J. G I B B O W .  
f 

(Filed 21 September, 1949.) 
1. Pleadings 3 2- 

The word "transaction" as used in G.S. 1-123 (1) means something which 
has taken place whereby a cause of action has arisen, either ea contractic 
or in tort ;  and the term "subject of action" as used in this statute means 
the thing in respect to which plaintiff's right of action is asserted. 

2. Same--Cause ex contractu and causes in tort held not to have arisen 
from same transaction nor transactions connected with same subject of 
action. 

A cause of action to recover the balance of con~pensation due plaintiff 
under an espress contract of employment is improperly united with a cause 
of action to recover damages for assault commitled by defendant upon 
plaintiff \ ~ h r n  he visited the office of the tlrfendmll to discuss the matter, 
and a cause of action to recover damages for false imprisonment of plain- 
tiff by drfendant growing ont of the assanlt, since the action ex contractu 



N. C.] FALL TERM, 1949. 601 

is asserted in respect to the contract of employment and arose out of the 
wrongful breach thereof by defendant, while the causes of action in tort 
are addressed to the violation of right of liberty and security of person, 
constituting a different subject of action and arising out of a different 
transaction, i.e., the infliction of personal injuries ; but the causes of artion 
in tort may be properly joined since they arose at the same time out of the 
same transaction, and farther, relate to injuries to the person. G.S. 
1-123 ( 3 ) .  

3. Pleadings 3 19+ 
Where there is a rnisjoinder of causes of action alone, the action need 

not be dismissed upon demurrer, but the court is authorized to diride the 
action for separate trials. G.S. 1-127 ( 5 ) ,  G.S. 1-132. 

APPEAL by defendant from Morris, J., at  the February Term, 1949, of 
WILSON. 

The complaint states these three causes .of action: (1 )  A cause of 
action to recover the remainder of the stipulated compensation due plain- 
tiff by defendant for personal serrices rendered before I S  Sovember, 
1947, under an express contract of employment made by the parties in 
('the early part  of the year 1947"; ( 2 )  a cause of action to recover dam- 
ages for an  assault committed upon plaintiff by defendant on 18 Novem- 
ber, 1947, when plaintiff visited the office of the defendant in Wilson, 
North Carolina, "for the purpose of discussing the balance of money to 
be paid to the plaintiff" upon the express contract mentioned in the first 
cause of action; and ( 3 )  a cause of action to recover damages for false 
imprisonment of plaintiff by defendant accompanying the assault form- 
ing the basis of the second cause of action. 

The defendant demurred to the romplaint in the court below for mi$- 
joinder of the causes of action, and the court overruled the demurrer. 
The defendant appealed, assigning this ruling as error. 

Sharpe & Pittmnn and Rohert A. Farris for plaintiff, appel lee .  
Connor, Gardner d2 Connor for defendant, appellant. 

ERVIN, J. The complaint states three causes of action, and the queL- 
tion arises, Are they improperly united? G.S. 1-127 (5) .  

The first cause of action arises on a contract, and the second and third 
causes of action arise in tort. Hence, they could not have been united in 
the same complaint a t  common law. McIntosh : North Carolina Practice 
and Procedure in  Civil Cases, section 420. Besides, i t  is apparent that  
the joinder of the first cause of action with the second and third causes 
of action is not eren sanctioned by the Code of Civil Procedure mless 
they fall within the purriem of the section providing that  "the plaintiff 
may unite in the same complaint several causes of action, of legal or  
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equitable nature, or both, where they all arise out of the same transaction, 
or transactions connected with the same subject of action." G.S. 1-123 
(1) ; Cedar Works  v. Lumber Co., 161 N.C. 603, 77 S.E. 770; Hawk v. 
Lumber Co., 145 N.C. 48, 58 S.E. 603; Reynolds u. R. R.,  136 N.C. 345, 
48 S.E. 765; R. R. v. Hardware Co., 135 N.C. 73, 47 S.E. 234; Daniels 
v. Baxter, 120 N.C. 14, 26 S.E. 635; Benton v. Collins, 118 N.C. 196, 
24 S.E. 122; Hodges z.. R .  R., 105 N.C. 170,lO S.E.  917. 

The word "transaction," as employed in this section, means something 
which has taken place whereby a cause of action has arisen, and embraces 
not only contractual relations but also occurrence.s in the nature of tort. 
Stark County v. Mischel, 33 N.D. 432, 156 N.W. 931. See, also, in this 
connection: Cheatham v. Bobbitt, 118 N.C. 343, '24 S.E. 13, and 1 Am. 
Jur., Actions, section 85. The term "subject of action," as used in the 
same statute, denotes "the thing in respect to which the plaintiff's right 
of action is asserted, whethe; it be specific property, a contract, a threat- 
ened or violated right, or other thing concerning which an action may 
be brought and litigation had." Har~cammon T. Carr, 229 K.C. 52, 47 
S.E. 2d 614. 

When the complaint is tested by these principles, it is plain that the 
action ex contractu and the two actions ex delictg set forth therein did 
not arise out of the same transaction, or transactions connected with the 
same subject of action. The plaintiff's first cause of action is asserted in 
reepect to his contract of employment, and arosp out of the wrongful 
breach of such contract by defendant. His second and third causes of 
action are addressed to a different subject of action, i.e., his violated right 
of liberty and security of person, and arose out of a different transaction, 
i.e., personal injuries inflicted upon him by defendant. Thus, it appears 
that the cause of action based on contract and the two causes of action 
founded on tort are improperly united. Pressley z.. Tea Co., 226 N.C. 
518, 39 S.E. 2d 382. 

This conclusion does not necessarily compel a clismissal of the action. 
The judge of the Superior Court is authorized Ey statute to divide an 
action on the docket for separate trials in cases where there is a mere 
misjoinder of causes of action. G.S. 1-132 ; Pressley v. Tea Co., supra. 

I f  this course should be taken by the judge of the Superior Court in 
this instance, the causes of action for assault and false imprisonment 
might well be tried together. They arose at the same time out of the same 
transaction. Moreover, their joinder is permitted by the statutory pro- 
vision authorizing a plaintiff to unite in the same complaint several 
causes of action arising out of injuries to the person. G.S. 1-123 (3).  

For the reasons given. the judgment overruling the demurrer is 
Reversed. 
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OLLIE B. TYNCH, JAMES A. BRIGGS, HUBERT WILSON, RALEIGH 
WILSON, HARRY WILSON, DEANKIE \IT. MIZZELLE, DAISY D. 
BLUNT, WOODROW WILSON, ELIZABETH B. PARRISH, BERTHA B. 
HUNTER, THOMAS RIVND (WIDOWER OF LULA BRIGGS, DECEASED), 
MURIEL E. DAVIS, AXD MYRTLE FRY JOHNSON, HEIRS A T  LAW OF 

J .  R. BRIGGS, DECEASED, Y. W. LINWOOD BRIGGS, CURTIS LEIGH 
BRIGGS (MIXOR) APTD JAMES HERBERT BRIGGS (MINOR), HEIRS AT 

LAW OF J. R. BRIGGS, DECEASED. 

(Filed 21 September, 1949.) 
1. Wills § 3 3 b  

The rule in Shelleu's case applies when the word "heirs," used in refer- 
ence to the remainder after a freehold estate to the first taker, refers to  
heirs general as takers qua heirs in an indefinite line of succession, and 
nothing else appears; but the rule does not apply when "heirs" refers to a 
restricted class or particular persons of whom the term is merely d ~ s c r i p t i a  
personarum. 

2. S a m e R u l e  in Shelley's Case held inapplicable in this case. 
The will in question devised to testator's wife a life estate with re- 

mainder over to testator's son for life "in remainder to his lawful heirs," 
with provision that in the e~*ent the son should die without lawful heirs, 
then to testator's daughter for life with remainder to her heirs, with 
further provision that if she should die without "heirs of her body law- 
fully begotten" then the lands to be sold and the proceeds divided per 
st irpes among testator's heirs. Held: I t  is apparent from the will that 
the words "lawful heirs" used in connection with the devise to testator's 
son were used to describe a restricted class and not to refer to heirs 
general of the son, and the rule in Shelley's case does not apply. 

APPEAL of defendant W. Linwood Briggs from Cnrr, J., March Term, 
1949, GATES Superior Court. 

This was a proceeding for the partition of lands described in the peti- 
tion, was transferred to the Civil Issue Docket for tr ial  on the plea of 
sole seizin by Linwood Briggs, one of the respondents. J u r y  trial was 
waived and by consent the matter was heard by Judge Carr  a t  March 
Term, 1949, of Gates Superior Court, on stipulated facts. 

I n  the stipulation i t  was agreed that  "the issues raised in this action 
are limited to and involve only the title of James Briggs . . . to the 
lands devised under paragraph three of the will of S l len  Briggs, Sr." 

The third paragraph of the will reads as follows: 

"I give and bequeath to my wife Sarah all the remainder of my 
real estate including the dwelling and other houses on said remainder 
for the term of her natural life and after her death to my Eon James 
for the period of his natural life in remainder to his lawful heirs 
and in the el-ent the said James should die without lawful heirs then 
in remainder to my  daughter Sallie ,4nn for her life and after he r  
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death to the heirs of her body lawfully begotten-and in the event of 
the death of the said Sallie Ann without heirs of her body lawfully 
begotten then said lands shall be exposed to public sale by my  
executor hereinafter mentioned and the proceeds arising from such 
sale be equally divided between and among all my  children then alive 
and the lawful heirs of any child that  may he dead the children of 
said deceased child to take the parents share." 

Linwood Briggs' assertion of title to the lands 111 controversy is based 
on the contention that, on a proper construction of the will, the 
"Rule in Shelley's Case7' applies to the devise to James Briggs, resting 
in him a title in fee to the item formally devised to him as a remainder 
after Sarah's life estate, for the period of his natural life in remainder 
to his lawful heirs." Linwood holds a fee simple deed from James to 
the land. 

The petitioners deny the application of the rule, contending that  such 
construction is inconsistent with the phraseology of the devise. 

The court below found with the petitioners, rendered judgment that  
petitioners and respondents are owners of the lands described in item 
three (alone involved in controversy), and ordered sale for partition. 

The respondent Linwood Briggs excepted and appealed. 

T h o m a s  L. W o o d w a r d  and  Godzvin c f  Godwin  f 9 r  plaintif fs,  a p p e l l e ~ s .  
W .  D. Boone for De fendan t  W .  Linwood Briggc., appel lant .  

SEAWELI., J. Although a previous life estate is given to Sarah,  in 
considering the application of the Rule to James' devise, he is techni- 
cally the first taker. I t  is our first concern to determine who were meant 
by the testator as "lawful heirs'' of James as ~econd  takers. I f  the 
reference is to heirs general, as takers qua heirs in an  indefinite line of 
succession, and nothing else appeared. the application of the Rule is, as 
said in H u m p t o n  v. Griggs ,  i n f r a ,  inexorable; if it  refers to a restricted 
class or particular persons of whom the term is merely descriptio per- 
sonarmm, the rule is completely rejected. "If those who take under the 
Second devise take the same estate they would take as heirs or as heirs of 
his body, the rule applies, otherwise A n m p f o n  v. Griggs ,  184 
N.C. 13, 113 S.E. 501; P u c k e t t  E .  J lorgnn ,  158 1Y.C. 344, 74 S.E. 1 5 ;  
Ninor  on Real Property, p. 847. 

The single expression '(lawful heirs" does not stand alone. The testator 
uses the same term in further disposition of the item in a connection that  
makes i t  clear he was not, in either instance, referi*ing to general heirs- 
"in the event the said James should die without lawful heirs then in 
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remainder to my daughter Sallie Ann for life." James could not die 
without heirs (in the general sense) as long as Sallie Ann, his sister, lived. 

As we have observed, the first use of the term is not final; nor is its 
second use in  a connection irreconcilable with any reference to general 
heirs the only significailt factor in construction: The mere fact of fur -  
ther and more particular disposition of the subject item in the manner 
set out should be sufficient to defeat the construction contended for by 
the  respondent. 

On a contextual reading we must regard the language employed in the 
devise not as referring to general heirs, but as descm'pfio personarum, 
and find i t  impossible to reconcile its use with the rule in Shelley's case. 
I t  does not apply. Hampfon v. Qriggs, supra; Puckett v. Morgan, supra; 
Francks v. Whifaker, 116 K.C. 518, 21 S.E. 175 ; Rollins v. li'eel, 115 
N.C. 68, 20 S.E. 209; Bird 1 1 .  Gilliam, 121 N.C. 326, 28 S.E. 489; Wil- 
liamson v. Cox, 218 N.C. 177, 10 S.E. 2d 662. 

The judgment is 
Affirmed. 

ST.4TE v. PAUL SHEPHERD. 

(Filed 21 September, 1949.) 

1. Criminal Law 33 17c. 6 O k P l e a  of nolo contendere supports sentence 
for the offense charged. 

The record recited that defendant, through his counsel, "enters a plea of 
nolo contendere and permits the court to hear the evidence and find the 
facts." After hearing evidence the court announced that defendant was 
guilty of a t  least two charges on his own testimony, but later stated that 
the court had "rendered no verdict" but was pronouncing judgment on the 
plea of nolo contendere. Held: The court is authorized to render judg- 
ment upon a plea of nolo contendere and if  defendant had intended the 
plea to be conditional. with the ultimate issue of his guilt or innocence 
to be determined by the court, he had ample opportunity to request per- 
mission to withdraw his plea, and in the absence of such request the 
judgment is affirmed. 

2. Criminal Law § 8lb- 
The burden is upon appellant to show error against the presumption of 

regularity. 

APPEAL by defendant from Sink, ,T., a t  May  Term, 1949, of ROCK- 
I N G H A M .  

Criminal pro~ecution on indictments charging the defendant ~ v i t h  ( a )  
forgery and uttering and (b )  embezzlenlent of public scllool funds. 
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The record contains the recital that the defendant, through his counsel, 
LL enters a plea of no10 contendere, and permits thl: court to hear the eri- 
dence and find the facts." 

There was a hearing before the court, both sides offering evidence, at 
the conclusion of which the court announced t'hat the defendant was 
"guilty of a t  least two of the charges" on his own testimony. The court 
later stated, however, that he had "rendered no verdict," but was pro- 
nouncing judgment on "the defendant's plea of no10 contendere." 

Judgment: Imprisonment in the State's Prison for not less than one 
nor more than two years on each charge, the judgments to run concur- 
rently. 

The defendant appeals, assigning errors. 

Attorney-General McMul lan ,  Assistant Btfornc'y-General Rhodes, and 
Forrest H. Shuford ,  I I ,  Member of S t a f ,  for fhe  2qfnfe. 

P. W.  Glidewell, ST., nnd R. E. Sentelle for defendnnt. 

STACY, C. J. The question posed is the sufficliency of the record to 
support the judgment. 

I t  must be conceded that some dubiety arises in respect of the intent, 
scope and purpose of the hearing before the trial court as the transcript 
is contradictory on the subject. The defendant contends that his plea of 
nolo contendere was a conditional one with the ulbimate issue of his guilt 
or innocence to be determined by the court. He  now concedes that such 
procedure was ill advised and should be held for naught. S .  v. Camb?y, 
209 N.C. 50, 182 S.E. 715. The court seems to have had a different 
understanding of the matter. However, in the absence of a request by 
the defendant to withdraw his plea of nolo conkendere, we cannot say 
reversible error has been made to appear. He  had ample opportunity in 
the trial court to interpose such request, if he there felt aggrieved by any 
misunderstanding or the turn of events. 

I t  is true the language of the plea and the pronouncement of guilt 
a t  the conclusion of the evidence tend to support lor at  least to lend color 
to the defendant's view. These are overborne, we think, by the announce- 
ment that the court was rendering no verdict, but was pronouncing judg- 
ment on the defendant's plea of nolo contendere which later statement 
appears without challenge or objection on the record. Thus, the caw 
pivots on an interpretation of the record with something to be said on 
both sides and the defendant required to show error against a presump- 
tion of regularity. S .  T. Creech, 229 R.C. 662. 51 S.E. 2d 348; Cole T. 
R. R., 211 N.C. 591, 191 S.E. 353. 
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F o r  purposes of judgnlent and disposition, a plea of nolo contendere 
has the same effect as a plea of guilty. S.  c. dyers, 226 N.C. 579, 39 S.E. 
2d 607; S. v. Parh.er. 220 N.C. 416, 17 S.E. 2d 475; S. v. Burnett, 174 
N.C. 796, 93 S.E. 473. 

Affirmed. 

(Filed 21 September, 1949.) 

1. Limitations of Actions $ 9- 

In an action to establish a resulting trust instituted shortly after the 
guardian's death upon evidence that the lands were conveyed to the guard- 
ian personally bnt were paid for with guardianship funds, it  is error to 
enter nonsuit upon the plea of laches and the statutes of limitation up011 
eridence that the guardian remained in possession for over forty years and 
derised same to plaintiffs by will when defendants offer evidence that the 
guardian acknowledged the existence of the trust some six years prior to 
his death, and there is no evidence of disavowal of the trust or adversary 
holding during the life of the guardiau. 

2. Trusts 8 4 b  

The fact that a guardian, in the sale of guardianship lands for reinvest- 
ment, purchased the new lands before the sale of the guardianship lands 
does not defeat the establishment of a resulting trust in the new lands 
when it appears from the guardian's annual report that the proceeds from 
the sale of the guardianship lands were disbursed in making payment on 
the balance due on the new lands secured by a mortgage or deed of trust. 

APPEAL by plaintiffs from JIoore, J., a t  April Term, 1949, of BUN- 
COMBE. 

Civil action to impress a trust on land. 
The record discloses that  W. J. Cassada, late of Buncombe County, was 

twice married. The plaintiffs are children of his first wife who died in 
1901. They claim through her. The defendants are the children of the 
second marriage and their mother, the surviving widow. They claim 
under the will of W. J. Cassada who died on 25 December, 1945. 

I n  1902 the plaintiffs inherited 78 acres of land in Madison County 
from their maternal grandfather. During the same year, W. J. Cassada 
had himself appointed guardian of his six minor children, plaintiffs 
herein. I n  August, 1903, the guardian applied for and obtained permis- 
sion to sell the 78 acres of land belonging to his wards in  Madison County 
and in~ee ted  the proceeds iu the "Judge T e s t  Farm" in Buncombe 
County. 
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I n  his annual report as guardian, filed 17 October, 1905, appears the 
following items: Receipts: . . . "To hand from 3ale of land $625.00"; 
Disbursements: . . . "By invested in the Judge West Farm 641.75." 

I t  appears that W. J. Cassada took title indi~idually to the "Judge 
West Farm" in March, 1903, and immediately executed a mortgage or 
deed of trust thereon to secure an indebtedness of $1,000, maturing 
19 March, 1905. I t  is contended by the plaintiffir that he paid off this 
mortgage with moneys derived from the sale of their land, and that this 
was the guardian's method of investing their funds in the "Judge West 
Farm" as shown by his annual account filed in 1905. 

W. J. Cassada lived on the "Judge West Farm" from the time of its 
purchase until his death in 1945. He  left a will devising the farm to 
the defendants, so they allege in their answer. 

I n  1939, T. T. White tried to purchase the "Judge West Farm" from 
W. J. Cassada. He told him that he could not make a good title because 
his older children had an interest therein. 

The defendants claim title by virtue of W. J. Cassada's "ownering" 
the land for more than 40 years and devising i t  to them. They also plead 
laches, and the three, six, seven, and twenty year statutes of limitation. 

At the close of plaintiffs' evidence, there was judgment as in  case of 
nonsuit, from which the plaintiffs appeal, assigning errors. 

George M. Pr i t chard  and  E. L. Loftin for plainf i f f s ,  appellants.  
J a m e s  E .  Rec tor  for de fendan t s ,  appellees. 

STACY, C. J. The question for decision is the sufficiency of the evi- 
dence, taken in its most favorable light for the plaintiffs, t o  survive the 
demurrer. 

The plaintiffs having shown an admission of trust, Dixon v. Dixon, 
145 N.C. 46, 58 S.E. 604, and no disavowal or adwrsary holding during 
the life of W. J. Cassada, W e e k s  v. W e e k s ,  40 N.C. 111, we think the 
evidence was such as to require its submission to the jury, or at  least to 
put the defendants to their proof. 

The fact that title was taken to the farm in Buncombe County prior 
to the sale of plaintiffs' land in Madison would not perforce destroy the 
acknowledgment made by the guardian in his 1905 report that he had 
invested funds belonging to his wards in the "Judge West Farm." On 
demurrer the inferences are to be taken in favor of the plaintiffs. 

While Webster makes no reference to the verb "ownering" as used by 
the defendants, its meaning seems quite clear, if not entirely exact and 
precise. At any rate, it appears worthy of preservation as a bit of 
mountain lore. 
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There mas e r ror  i n  e n t ~ r i n g  judgment of nonsuit on the  record as  i t  
now appears. 

Reversed. 

ANSOX G. BETTS .%sn TTIFE, HATTIE GETTS; THE CITIZESS BASK,  
IS('., arr) J .  C.  RAMSEP, TRI S I E E ,  r .  SOVTHERRT RAIIJTVAT. 

(Filed 21 September, 1949.) 
1. Railroads § 7- 

Evidence tending to show that defendant railway company permitted 
the accumulation of dry brush, trash, leaves and grass on its right of way. 
with trstilnonr of witnesses that fire broke out on the right of way inime- 
diately after defendant's engine had pasqed and within 12 or 15 feet of 
where the engine had been, and that the fire ~ p r e a d  from the right of way 
to plaintiffs' adjoining land, is lcc77d sofficient to o l c r r ~ ~ l e  motion to nonsilit 
in an action against the railroad colnpany for damages for the fire. 

2. Trial 5 22c- 
Inconsistencies or contradictions in the testimony of onc of plaintiffs' 

witnrsses does not justif3 nonsuit, the credibility of the witnesses arid thfs 
weight to be given their testimony being in the exclusive grorlnce of tlw 
jury. 

APPEAT, by  plaintiff.. f rom ( ' l c rnen f ,  J. ,  a t  March  Term, 1949, of 
Man~son-.  Reversed. 

C'trrl R. S t u a r t  for plaintiffs. 
1.1'. T .  .Joyner and J o n e s  R- W a r d  for d e f e n d a n t .  

DEYIS, J. Plaintiffs instituted this  action to recorer damages f o r  the 
burning over of their  land by a fire alleged t o  have been caused by sparks 
emitted b~ one of defendant's locomotires. They  alleged t h a t  their  loss 
was due to defendant's negligence i n  t h a t  i t  permitted inflammable and 
combustible mat te r  to  accumulate on its r igh t  of wag, and  t h a t  live cinders 
a i d  sparks emitted f rom one of its coal burning steam locomotives ignited 
d r y  leaves and grass on the  defendant's r ight  of wag  adjoining plaintiffs' 
land, and t h a t  the fire thus caused burned over a large area of their  land. 
I t  appears  t h a t  where the fire occurred and  plaintiffs' l and  adjoined the  
r igh t  of way of the defendant, the  general direction of the railroad is  east 
and  west, and t h a t  oil one side of the t rack is the French  Broad River, 
and  on the other  side mountainq. 

I n  the production of evidence to support  their  allegations, plaintiffs 
had the aid of two rritnesces who t~s t i f i ed  t h a t  on the d a y  the fire burned 
plaintiffi' land they were on a rock i n  the river engaged i n  fishing, and 
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from this vantage point they saw a heavy freight train drawn by defend- 
ant's engine proceeding east "pulling pretty hard around the curve," and 
that  immediately after that  t rain passed-indeed before the rear of the 
train had passed-they observed fire spring up on the right of way;  tha t  
i t  caught in a patch of sage or dried grass, on top of a rock which juts out 
over the railroad. They testified the fire caught i n  12 or 15  feet of where 
the smokestack of the engine had passed. Evidence was also offered tend- 
ing to show there was a large accumulation of dr,y brush, trash, leaves 
and grass on the right of way, and tha t  the fire which originated on the 
right of way spread and burned over plaintiffs' land. Defendant offered 
no evidence. 

There was evidence of plaintiffs' title and of a negligently permitted 
accumulation of combustible matter on the right of way a t  this point, 
and we think the testimony of the fishermen, if accepted, was sufficient 
to raise the reasonable inference that  this combustible matter on the right 
of way was ignited by a spark from defendant's engine. Hence plaintiffs 
were entitled to have their case submitted to  the jury under the rule 
established by numerous decisions of this Court. Moore v. R. R., 124 
N.C. 338, 32 S.E. 710; Vrilliams v. R. R., 140 N.C. 623, 53 S.E. 448; 
Rnott  v. R. R., 142 N.C. 238, 55 S.E. 150; McRainey v. R. R., 168 N.C. 
570, 84 S.E. 851; Broadfoot v. R. R., 174 N.C. 410, 93 S.E. 932. True, 
another witness for plaintiffs gave evidence which w,is susceptible of being 
understood as supporting the view tha t  the fire started elsewhere and 
burned down the mountain to  the railroad, but inconsistent or even con- 
tradictory testimony from a witness will not justify a nonsuit if there 
he evidence from other witnesses sufficient to make out a case. Poe v. Tel. 
(lo., 160 N.C. 315, 76 S.E. 81;  Iladley v. Tinnin,  170 N.C. 84, 86 S.E. 
1017; Cltestnutt v. Durham, 224 N.C. 149, 29 S.E. 2d 339. The credi- 
bility of the witnesses and the weight to be given their testimony were 
matters exclusively within the province of the jury. 

The judgment of nonsuit will be vacated as having been improvidently 
entered. 

Reversed. 

ERNEST LPNSFORD v. GEORGE MARSHALL A X D  BOBBY HAIJ,, TRADING 
A N D  Dome, BVSINESS A S  THE 135 TAXI COJIPBNT. 

(Filed 21 September, 1949.) 
1. Carriers § 21b- 

Evidence that a cab driver traversed a sharp turn a t  40 miles per hour, 
and that the violent motion of the cab threw plaintiff, a passenger, against 
the right rear door, that the door came open, and plaintiff fell from the 
cab to his injury, i s  lield sufficient evidence of negligent operation of the 
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taxicab to overrule the cab company's motion to nonsuit in the passenger's 
action for damages. 

Plaintiff passenger testified that he was thrown against the rear door of 
the taxicab by the violent motion of the cab, that the door came open, and 
that he was thrown from the cab to his injury. Plaintiff testified that he 
did not know whether the door was securely fastened or  lot, and the 
driver testified that as far as he knew the door was in perfect condition. 
Held: I t  mas error for the court to submit to the jury as an element of 
negligence whether the cab company failed to maintain the door and lock 
in proper condition. 

3. Trial 9 31r- 
I t  is error for the court to submit to the jury as evidence of a fact in 

issue that which merely raises a possibility or conject'ure. 

APPEAL by defendants from Shuford ,  Specicrl Judge, a t  February 
Term, 1949, of BUNCOMBE. New trial. 

Cecil C.  Jackson for p l a i n f i f ,  appellee. 
Wi l l iams  & Wil l iams  for defendants, nppellants. 

DEVIN, J. This was an action to recover damages for personal injuries 
sustained by plaintiff as result of being thrown from defendants' taxicab 
in or near the City of Asheville. 

Plaintiff was a passenger in  one of defendants' taxicabs 4 April, 1948, 
about 9 p.m., and; according to his testimony, the cab was being driven 
a t  an excessive and unlawful rate of speed. As i t  traversed a sharp left 
turn a t  the rate of 40 miles per hour, plaintiff was thrown violently 
against the right rear door, his right shoulder struck the door, the door 
came open, and he was thrown from the cab to the pavement, and injured. 
Verdict and judgment were for the plaintiff and defendants appealed. 

There was sufficient evidence of negligent operation of the taxicab to  
carry the case to the jury and defendants' motion for judgment of nonsuit 
was properly denied. Gnrvey v. Greyhound Corp., 228 N.C. 166, 45 S.E.  
2d 58. Evidence of contributory negligence on the par t  of the plaintiff, 
if any, was insufficient to bar recovery. 

Howerer, we think there was error in the court's instructions to the 
jury on the first issue which necessitates a new trial. I n  charging the 
jury the court stated that  one of the plaintiff's contentions was that  
defendants were negligent in failing to have and maintain the door and 
lock of the taxicab in proper condition, and thereafter charged the jury 
if they should find from the evidence, and by its greater weight, that  the 
door and lock were defective. or the defendants' driver failed to o ~ e r a t e  
the cab a t  a lawful rate of speed, or failed to exercise due care for the 
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safe conveyance of plaintiff, and they further found that the failure of 
defendants "in any of these respects," was the p~.oximate cause of the 
injury, it  would be their duty to answer the first issue yes. Thus the 
court permitted the jury to consider the question of a defective door and 
lock as one of the grounds upon which H favorable verdict for the plaintiff 
might be returned. 

There does not appear in the record any evidence that  the door or lock 
on the taxicab were defective. Plaintif? testified he did not touch the door 
a t  any time, except when thrown against it  by the violent motion of the 
cab. Nor  is there evidence that  he observed the door. H e  said he did 
not know whether the door was securely fastened or not. Defendants' 
(driver testified so f a r  as he knew the door was in perfect condition. 

Circumstances which raiw merely a possibility or conjecture ~ h o u l d  
not be left to the jury as evidence of a fact which a party is required to 
prove. S u t f o n  v. Madre, 47 N.C. 320; Brown v. Kinsey, 81 N.C. 245; 
IS. v. Prince, 182 N.C. 788, 108 S.E. 330; Kirby  I ) .  Reynolds, 212 N.C. 
271 (280), 193 S.E. 412; Carruthers u.  R. R., 215 N.C. 675, 2 S .E.  2d 
878. 

I n  Seagroves v. Winston,  167 N.C. 206, 83 S..E. 251, Chief Justice 
Clark observed, "The submission of any question of fact to a jury with- 
out sufficient evidence to warrant  a finding is error." 

I n  Garvey v. Greyhound Corp., 228 N.C. 166, 45 S.E. 2d 58, where 
recovery was had for injuries sustained when the plaintiff in that  case 
was thrown out of the bus as result of improper operation, there was also 
affirmative evidence of the loosened condition of the door fastening mech- 
anism. N o  such evidence appears here. 

As there must be a new trial for the error pointed out, other exceptions 
noted by defendants and brought forward in their a:isignments of error do 
not require discussion or decision, as they may not srise on another trial. 

New trial. 

W. W. GRIFFIN v. ADA JONES ANII HUSBAXD, OSCAR JONES,  AND 
A. E. WILLIAMS. 

(Filed 21 September, 1949.) 
I. Reference 8 & 

Where there is no objection to the court's order of reference it is a 
reference by consent in legal contemplation. 

2. Appeal and Error § 40d- 

The referee's findings of fact approved by the trial judge are conclusive 
on appeal when they are supported by evidence. 
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3. Reference 5 7- 
I t  is discretionary with the referee whether or not he should view the 

premises in an action involving conflicting clailns of title. 

APPEAL by plaintiff, W. W. Griffin, from B u r g w y n ,  Special  Judge, a t  
April Term, 1949, of MARTIN. 

This is a civil action involving diverse claims of title to eleven acres 
of land in Williams Township in Martin County. The cause was heard 
by B. A.  Critcher, Esquire, as referee, pursuant to an  order of reference 
made by the court without objection from any of the parties. The  plain- 
tiff and the defendants produced diametrically conflicting evidence before 
the Referee sufficient to support their respective contentions with respect 
to the ownership of the locus in quo. N o  good purpose will be served by 
reciting this testimony in detail. All of i t  was admitted without objec- 
tion. The referee filed his report containing findings of fact in conform- 
ity to the contentions and evidence of the defendants and making appro- 
priate conclusions of law thereon. The exceptions of plaintiff to the 
referee's report were overruled by the court, which rendered judgment 
approving the findings of fact and conclusions of law of the referee and 
adjudging the defendants t o  be the owners of the locus i n  quo. The plain- 
tiff excepted and appealed. 

Clarence W .  Gri.$n and  R. L. Coburn for p l a i n t i f ,  appel lant .  
Hugh G. H o r f o n  for de fendan t s ,  appellees. 

ERVII~. 5. The order of reference was made by the court without 
objection, and by reason thereof the reference was a reference by consent 
in legal contemplation. G r a n t  v. H u g h e s ,  96 N.C. 177, 2 S.E. 339. The 
plaintiff's attack upon the validity of the findings of fact of the referee is 
unavailing. These findings are conclusive and will not be reviewed on 
appeal hecause they were supported by evidence a t  the hearing and have 
been adopted by the court. McIntosh: North Carolina Practice and 
Procedure in Civil Cases, Section 55'6. I t  was within the discretion of 
the-referee whether or not he should view the premises involved in the 
action. Thus, no error can be predicated upon his failure to inspect the 
locus in  quo. The judgment of the Superior Court must be upheld. 

Judgment affirmed. 
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STA4TE v. PHILMA CLEMENT. 

(Filed 21 September, 1949. ) 

Bastards 8 0: Criminal Law 5 68b- 
Under the provisions of G.S. 49-7 a defendant in a prosecution for non- 

support of his illegitimate child may appeal from a verdict establishing 
his paternity of the child notwithstanding that the verdict finds him not 
guilty of nonsupport. 

APPEAL by defendant from Grady, Emergency Judge, a t  May Term, 
1949, of NASH. 

Criminal prosecution on warrant  charging the defendant with the 
fatherhood and nonsupport of an  illegitimate child. 

I n  the Recorder's Court of Nash County, the defendant was adjudged 
'(guilty of paternity of the child, and not guilty of nonsupport." 

The defendant appealed to the Superior Court from that  part  of the 
verdict which established the paternity of the child. When the case was 
called in the Superior Court, the following order was entered: "Appeal 
Dismissed." 

The defendant appeals, assigning error. 

Attorney-General McMullnn and Assistant dttc~rn.ey-Gendral Moody 
for the State. 

Leon T .  'C7aughan for defendant. 

STACY, C. J. Perhaps the case would be control'ed by the decision in 
S.  v. Hiatt (1937), 211 N.C. 116, 189 S.E. 124, where an  attempted 
appeal from a similar verdict was dismissed, but for the 1947 amendment 
to the statute which specifically allows an  appeal ":From a finding of the 
issue of paternity against the defendant." Chap. 1014, Session Laws 
1947; G.S. 49-7. This amendment seems not to have been called to the 
judge's attention. E r ro r  is confessed. 

Reversed. 

ETTA S. OWENS r. J. A. WHITE, R. S. MONDS A S D  JOHN FRANKLIN. 

(Filed 21 September, 1949.) 
Automobiles 8 24 M e- 

Evidence in this case held insufficient to show that defendant employee 
parked the truck of his codefendant on the highway where it was per- 
mitted to stand until after darkness without lights or flares, or that, if he 
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did so, he was engaged in the scope of his employment, and judgment of 
nonsuit is upheld. 

APPEAL from Morris, J., a t  February Term, 1949, of PASQUOTANK. 
Civil action to recover damages from the defendants, resulting from a 

collision which occurred on Sunday, 4 February, 1945, between seven and 
eight o'clock p.m., between a n  automobile i n  which the plaintiff was 
riding and a truck parked on U. S. Highway 17, which belonged to the 
defendants, White and Monds. 

The defendants White and Monds were engaged in the livestock busi- 
ness. Their place of business was located on U. S. Highway 17, about 
halfway between the home of David Cox, J r . ,  and the town of Hertford. 
The other defendant, J o h n  Franklin, was employed by them to drive the 
truck involved in the accident, which caused plaintiff's injuries. Frank- 
lin was permitted by his employers to keep the truck a t  his home when 
he was not working. I t  was Franklin's duty to feed his codefendants' 
livestock. This applied to Sundays as well as week days;  and he was 
permitted to drive the truck from his home to the place where his co- 
defendants kept their livestock, whenever he went there for the purpose 
of feeding them. 

On Sunday, 4 February, 1945, the truck in  question was parked on 
the hard surface of U. S. Highway 17, before dark, near the home of 
David Cox, Jr.,  about three-quarters of a mile from the town of Hertford, 
and remained there without lights or flares until between seven and eight 
o'clock, when the accident occurred. N o  one was in  the truck a t  the time 
of the accident. The  plaintiff's husband, who was driving the automo- 
bile in which she was riding a t  the time of the accident, testified he saw a 
colored man a t  the scene of the accident who looked like the defendant 
Franklin. 

K O  evidence was offered tending to show that the defendants, White 
and %ends, had livestock a t  their place of business on this particular 
Sunday, or that  Franklin had driven the truck to their place of business 
that  afternoon or evening. 

From judgment as of nonsuit entered a t  the close of plaintiff's evidence, 
plaintiff appeals and assigns error. 

W .  H .  Oakey, Jr., and John H.  Hall for plaintiff. 
J .  Henry LeRoy for defendants. 

PER CURIAM. We think the evidence is insufficient to show that  the 
defendant Franklin parked his codefendants' truck on the highway or 
that  h e  was engaged in the scope of his employment, if he did so. 
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T h e  rul ing of the t r ia l  court  will be upheld. Hinson v. Chemical GO.. 
nnte, 476, 53 S.E. 2d 448. 

Affirmed. 

ELEANOR COLE r. F L E T C H E R  LCMBER COMPANY, IXC., 
and 

R O B E R T  LEE COLE T. F L E T C H E R  LUMBER COMPANY, I N C  

(Filed 21 September, 1949.) 
1. Automobiles 5 8i- 

I t  is negligence per se for a motorist to overtake another vehicle travel- 
ing in the same direction and pass it a t  a highway intersection unkss  given 
permission to do so by a traffic or police officer. G.S. 20-130 ( c ) .  

2. Automobiles § 1Sh (3)-Passing v~hicle at intersection in violation of 
G.S. 20-150 (c)  held contributory negligence as matter of law. 

Plaintiffs, husband and wife, were riding in the husband's car, driven 
by the wife. Plaintiffs' eridence tending to show that the wife overtook 
a vehicle traveling in the same direction and attempted to pass it a t  a 
highway intersection without permission of a tlaffic or police officer in 
violation of G.S. 20-150 ( c ) ,  and that  the colli,sion occurred when the 
driver of the truck turned a t  the intersection, establishes contributory 
negligence barring recorery a s  a matter of law notwithstanding plaintiffs' 
evidence of the truck driver's failure to obserre I-he requirements of G.S. 
20-151 in respect to giving may to overtaking vehicles, and G.S. 20-153 in 
respect to turning a t  intersections, and G.S. 20-154 in respect to signals 
when turning from a direct line. 

APPEAL b y  plaintiffs f rom Moore, J., a t  Apr i l  Civil Term,  1949, of 
BUNCOMBE. 

T w o  civil actions to  recover damages allegedly sustained in, and grow- 
i n g  out  of a collision between a n  automobile owned b y  plaintiff Robert  
Lee Cole, operated by  his  wife, the  plaintiff Eleanor  Cole, and  a t ruck 
owned by defendant and  operated by  its employee i n  the course and  scope 
of i ts  business, which occurred when the automobile at tempted to over- 
t ake  and  pass the  t ruck  a t  the  intersection of a side road in to  which t h e  
t ruck  was turning,--resulting i n  personal i n j u r y  to  plaintiff E leanor  
Cole, and i n  property loss and  expense to  plaintiff Robert  Lee Cole,- 
consolidated by  consent f o r  purpose of trial.  

I n  the  t r i a l  court judgments a s  of nonsuit were entered upon  motions 
of defendant, made a t  close of plaintiffs' evidence, and plaintiffs appeal  
t o  Supreme Court,  and assign error .  

S. C.  W .  Gennett, Jr., and J ,  Y .  Jordan, Jr., for plaintiffs, appellants. 
Hnrkins, V a n  Winkle & M'alfon for defendant, qppellee. 
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PER C ~ R I A M .  While the plaintiffs allege, and offered evidence tend- 
ing to show that  the driver of the truck of defendant failed to observe the 
requirements of statute G.S. 20-151, in respect to giving way to over- 
taking vehicle, and G.S. 20-153 in respect to turning a t  intersection, and 
G.S. 20-154 in respect to signals on turning from a direct line, the evi- 
dence offered by plaintiffs is equally clear in showing that  the collision 
occurred when plaintiff, Eleanor Cole, was attempting to overtake and 
pass the truck proceeding in the same direction a t  an  intersection of high- 
way, without permission so to do by a traffic or police officer,-in viola- 
tion of provisions of G.S. 20-150 (c) ,  limiting the "privilege on over- 
taking and passing," as averred by defendant. Such violation of the 
statute is negligence per se, J h r r a y  v. R. R. Co., 218 N.C. 392, 11 S.E. 2d 
326; U~t,rlr~unf r .  Stcairn, 229 S . C .  114, 47 S.E. 2d 707. Defendant pleads 
it, among other things, as contributory negligence. And on this record 
i t  is clear that  such negligence on the part  of plaintiff contributed to the 
injury as the proximate cause, or  one of the proximate causes of the 
collision, and its consequences. This is sufficient to bar plaintiffs7 right 
to recorer. See A u s t i n  ?I. Over ton ,  222 X.C. 89, 21 S.E. 2d 887. 

Thus uuon careful consideration thereof, the evidence shown in the 
record on this appeal indicates that  the jndgments as of nonsuit were 
properly entered. 

Hence, the judgments are 
Affirmed. 

BESSIE LOL' HENSLET, a J I r s o ~ .  RFPRESESTED BY HER ?*IOTHER, A n I E  
XhE HENSLEY, HER SEST FYIESD, r. SOK'THERS RAILWAY COM- 
PANY, -4 CORPORATIOX, ASD D. B. BREXDLE. 

and 
1 O ~ H E R  c . 4 ~ ~ 8 .  

(Filed 21 September, 1949 ) 
Railroads 4- 

,Jndgments of nonsuit in actions on l)e11alf of occupallts of a truck in- 
~ o l ~ e d  jn a collision with a locomotive a t  a railroad g r n d ~  r ross in~ i~pheld 
on authority of deffries 2'. Polccll. 221 S . C .  415. 

,IFPEAT, by plaintiffq from J f a o r ~ ,  J., at  June  Term, 1949, of Bvs- 
COhIRE. 

F i r ?  ciril actions to recorer damages, four of them for alleged personal 
iniuries. and one for alleged wrongful death, allegedly resulting from 
actionable n~gligence of defendai1ts.-consolidated for the purpose of 
trial. 
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These actions grew out of a railroad-highway crossing accident "just 
north of Hendersonville," North Carolina, in late afternoon of 24 Decem- 
ber, 1947, when the T-model Ford truck in  which five persons, three men 
and two children, were riding,-all on one seat, came into collision with 
the side of the engine of a moving passenger train of defendant Railway 
Company. 

Defendants denied negligence on their part, and pleaded, among other 
things, the sole negligence, and contributory negligence of the driver of 
the truck involved in  the collision. 

On the trial i n  Superior Court motions of defend,snts made a t  the close 
of plaintiffs' evidence, for judgment as in  case of nonsuit, were allowed, 
and from judgments in  accordance therewith plaintiffs appeal to Supreme 
Court and assign error. 

TV. B. S tone  and  Claude  L. Love  for plaint i f f s ,  ~oppellants.  
W .  T .  J o y n e r  and  Jones  & W a r d  for de fendan t s ,  appellees. 

PER CURIAM. N O  new question of law arises on this appeal, and a 
careful examination of the assignments of error, brought forward by 
plaintiffs, fails to r e r e d  error. The evidence offered by plaintiffs on the 
trial in Superior Court, as shown in the case on appeal, when tested by 
well settled principles of law, fails to make out a case sufficient for con- 
eideration by the jury. I t  may be fairly doubted that  plaintiffs show 
any evidence of negligence on the part of defendants. But  on the other 
hand, the evidence clearly shows the negligence on the part of the operator 
of the truck here involved was the sole proximate cause of the collision, 
and comes within the principles applied in the case of J o h n s o n  v. R. R., 
214 N.C. 484,199 S.E. 704; and J e f r i c s  v. P o u ~ e l l ,  221 N.C. 415, 20 S.E. 
2d 561, and cases there cited, on the authority of which there is, i n  the  
judgments from which appeal is taken, 

No  error. 

JAMES F. ORREN v. IOWA MUTUAL LIABILITY IRSTRANCE COMPANY. 

(Filed 21 September, 1949.) 
Insurance 60- 

The findings of the trial court that the diamond ring in question was 
property pertaining to the business or profession clf insured and was also 
an article carried or held for sale, or for delivery after sale, by insured, 
held  sustained by the record and to support judgment that its loss by theft 
was not covered by a residence and outside theft policy. 
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APPEAL by plaintiff from S i n k ,  J., a t  May Term, 1949, of ROCRINQ- 
HAM. Affirmed. 

Civil action to recover on a residence and outside theft policy. 
The parties waived trial by jury and agreed that  the judge should find 

the facts and render judgment upon the facts found. They then stipu- 
lated all the evidentiary facts, leaving only the ultimate fact or conclu- 
sion for the judge to determine. The judge thereupon found and con- 
cluded that  the diamond ring in question was "property pertaining to the 
business or profession of the plaintiff and was also an  article carried or 
held for sale or for  delivery after sale by the plaintiff" and rendered 
judgment for defendant. Plaintiff excepted and appealed. 

S c u r r y  & N c M i c h a e l  for plaint i f f ,  appel lant .  
W e l c h  J o r d a n  for  de fendan t ,  appellee. 

PER CURIAM. The determinate question a t  issue herein is as to 
whether the diamond ring was possessed by plaintiff or a member of his 
family for personal use or as a business asset held for sale. I f  a business 
asset, its loss by theft was not insured. The findings and conclusio~i of 
the judge in respect thereto were adverse to plaintiff. They are fully 
sustained by the record. Hence the judgment entered must he 

Affirmed. 

ISLA If. KIRBY v. STOKES COUNTY BOARD O F  EDUCATIOS. 

(Filed 28 September, 1949.) 
1. State 3 3- 

Neither the State nor its administrative units may be sued in the absence 
of waiver or consent. 

2. Same: Schools 5 8d- 
G.S. 115-45 authorizes the maintenance of an action against a countp 

board of education on a teacher's contract. 

.3. Same: Statutes § 1 s  
The provisions of G.S. 115-45 authorizing suits against the respective 

county boards of education is not repealed in this respect by Chap. 562, 
Public Laws of 1933, or Chap. 358, Public Laws of 1939. The School 
Machinery Act assigns duties to be performed by the respective county 
boards of education, particularly in regard to contracts of school teachers, 
and the intent of the Legislature to authorize actions against county 
boards of education in order to s u p p l ~  the necessity of mutuality of 
enforceable obligations is further strengthened by the fact that the original 
act, authorizing actions against the countp boards, was brought forward 
in almost identical language in the codification. G . S .  164-8. 
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4. Contracts 5 4- 
I t  is necessary to the mutuality of promises that each promise imposed 

a legal liability upon the promisor so as  to give rise to an action for  
nominal damages a t  least upon its breach. 

5. Public Oflicers 8 5b- 
The presumption is in favor of the regularity of acts of public officers 

with the burden on the party asserting irregularity to prove it. 

6. Schools 5 8d- 
Plaintiff alleged a renewal contract to teach in a particular school of a 

district and alleged its breach because she was assigned to teach in another 
school in the district, but the written contract, ircorporated in the com- 
plaint, disclosed only a n  agreement to teach in the pnblic schools of the 
district. H e l d :  The demurrer of the county board of education on the 
ground that the complaint failed to allege a cause of action was properly 
sustained. 

7. Schools 5s 8a ,  8d: Contracts § 4- 

The county board of education offered plaintiff a contract to teach "in 
the public schools of the district." Plaintiff's written acceptance was to 
teach in a particular school of the district. H e l d :  In  plaintiff's action for 
breach of the contract for that  she was assigned to teach in another school 
in the district, demurrer was properly sustained in the absence of allega- 
tion that the school authorities consented to the variation in the contract, 
since in such case there was no mutuality of agreement and therefore no 
contract to constitute the basis of the action. 

8. Master and  Servant 5 2a- 
A contract of employment must be definite and certain as  to the nature 

and extent of the services to be performed, the compensation to be paid, 
and the person to whom and the place where the services a re  to be 
rendered. 

9. Schools 5 8a- 
Notice of acceptance of a teacher contract or an estension thereof must 

be given within the time prescribed by statute. G.S. 115-354. 

APPEAL by plaintiff f rom Sink ,  J., a t  Apr i l  Term,  1949, of STOKES. 
Civil action t o  recorer f o r  alleged breach of alleged contract to teach 

i n  the  D a n b u r y  school of the  Stokes County A4dmi&trative TJnit, heard 
upon demurre r  ore  f ~ n u s  to  the  complaint entered by  defendant. 

T h e  plaintiff's complaint is based upon the  following series of events : 
1. O n  18 Apri l ,  1945, R. M. Green, Pr inc ipa l  of the  D a n b u r y  school, 

nominated plaintiff "for the position of elementary teacher in  this 
~chool ."  

2. O n  1 8  April.  1945, the  Committee of District 1, th rough  i ts  chair-  
m a n  and secretary notified plaintiff by  certificate that "at a meet ing of 
the Committee, held on Apr i l  18, 1945," she "was elected t o  teacher in t h e  
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public school, for the white race, of this district for the ensuing year." 
On 11 May, 1945, this was approved by J. C. Carson, Superintendent. 

3. On 16 May, 1945, plaintiff, as teacher, entered into a written "Con- 
tract for Instructional Service," which reads as follows : 

"State of North Carolina 
Stokes County 

"This agreement entered into between the governing authority of the 
Stokes County Administrative Unit and Isla M. Kirby, Principal, hold- 
ing a . .  . .  . . . .  Certificate, No. . . .  . . .  , now in force, i n  accordance with 
the provisions of the school law applicable thereto, which are hereby made 
a part  of this contract, 

"WITNESSETH : 

"That said teacher, having been selected by the Public School Commit- 
tee of District No. in said administrative unit, agrees to teach i n  
the public schools of said district for  the ensuing school term, and to 
discharge faithfully all the duties imposed on teachers by the Public Laws 
of North Carolina. I n  consideration of this agreement, said governing 
authority promises to pay said person the sum of $ for each 
month of service. Of this amount the sum of dollars per 
month for a period not exceeding eight months shall be paid from State 
funds, subject to the conditions that  said amount paid from State funds 
shall not exceed the maximum set in the State Standard Salary Schedule 
fixed by the State Board of Education and the State School Commission, 
and within the allotment of funds as made to said administrative unit for  
instructional service. 

"That said governing authority has authorized, in a regular or in a 
called meeting, its Secretary to execute this contract when such employ- 
ment is approred in accordance with the provisions of the law. 

ISLA M. KIRBY, Teacher 
May 16, 1945 

"Stokes Administrative Unit  
B y :  J. C. Carson, Secretary" 

4. Later plaintiff was designated as principal of Danbury school, a 
position she held until the end of the school term in May 1947. 

5. On 14 May, 1947, in accordance with the general school law of the 
State of North Carolina, the Superintendent of Public Instruction for 
Stokes County notified the plaintiff in writing that  "in compliance with 
Section 115-35 A (should be 115-354) of the General Statutes of North 
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Carolina, as amended . . . your contract for employment in the Stokes 
Administrative Unit has been extended for another year following the 
close of the present school term." 

6 .  On 30 May, 1947, plaintiff, in reply to the notice last above set out, 
gave to "Supt. J. C. Green of the Stokes Administrative Unit," "Notice 
of Acceptance" reading as follows : "In compliance with the law, Chap- 
ter 358, Public Laws of 1939, as amended, I hereby accept employment 
in the Danbury public school of Stokes ~ldminis t ra~ive Unit for the year 
1947-1948 at a salary in accordance with State Standard Salary Schedule 
. . . etc." 

7. On 26 August, 1947, C. E. Davis, Chairman Local School Commit- 
tee, sent to plaintiff a written communication reading as follows : 

"In view of the fact that we have succeeded in securing a man for 
I'rincipal of the Danbury school, which is in accord with the request and 
wishes of the local patrons, it has become necessary, since Datlbury is 
only entitled to five teachers, to assign you to teaching duty in  Walnut 
Cove School . . . etc." The complaint alleges that there was no official 
authority for this notice. 

8. Also on 26 August, 1947, plaintiff, through her husband, in person, 
notified R. M. Green, then Superintendent of Public Instruction for 
Stokes County, ((that she would not teach in Walnut Cove in accordance 
with the letter signed by C. E. Davis, but would insist on the terms of her 
contract to teach in Danbury and that she was ready, able and willing to 
report for duty in accordance with said contract above set forth if and 
when they decided to allow her to do so?' 

9. On 25 August, plaintiff received a notice from R. M. Green, Super- 
intendent of Public Instruction for Stokes County, "that the Stokes 
Clounty schools will open for classes on Wednesday, September 3," and 
that she would be expected to report to her school on Tuesday morning, 
September 2nd, at nine o'clock for a local facully meeting with her 
Principal," etc. 

10. Thereupon on 2 September, 1947, plaintiff caused a letter to be 
addressed to R. M. Green, in which, among other things, she stated that 
she had given notice that she would not teach in Walnut Cove, and 
reiterated that she stood ready, able and willing to perform her part of 
the contract to teach in Danbury, etc. 

Upon the foregoing, plaintiff alleges "that the failure to allow her to 
teach in  Danbury as provided in her contract and as  she has been doing 
for past three years is a breach on the part of the defendant of the con- 
tract above set out and to her great damage . . .." in  the amount of 
salary she would have received had she taught in the Danbury school. 
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Defendant, Stokes County Board of Education, answered, and also 
entered in  writing demurrer ore t enus  to the complaint on the grounds: 

"1. T o  the jurisdiction of the court for that  it appears on the face of 
the complaint that  this is an  action against the State of Nor th  Carolina 
or a n  administrative agency of the State. 

"2. Fo r  that  the complaint fails to allege a cause of action." 
Upon hearing on the demurrer, the Presiding Judge of Superior Court, 

being of opinion that  demurrer should be sustained on both grounds, 
entered order to this effect on 12 April, 1949. 

Plaintiff appeals therefrom to Supreme Court, and assigns error. 

W o l t z  & Barber  for plaint i f f ,  appel lant .  
R. J.  Sco t t  for de fendan t ,  appellee. 

WINBORNE, J. This appeal presents for decision two questions: 
1. May a teacher in the public schools of North Carolina maintain an  

action against a county board of education for alleged breach of her 
contract to teach in a county administrative un i t ?  

2. I f  so, does the complaint of plaintiff state a cause of action for 
breach of contract to teach in a particular school i n  a district in which 
there are two or more schools ? 

I. The first question arises upon the ruling of the court below in 
sustaining the first ground of the demurrer, that  is, that  this is an  action 
against the State of North Carolina, or one of its administrative agencies, 
and therefore is not maintainable. Exception to the ruling is well taken. 

I t  is a well settled principle of law that  the sovereign may not be sued, 
either in its own courts or elsewhere, without i ts  consent, and that  "in 
the absence of consent or waiver, this immunity against suit is absolute 
and unqualified." See Schloss v. H i g h w a y  Comm. ,  an te ,  489, 53 S.E. 2d 
517, where decisions of this Court on the subject are assembled in opinion 
by Barnh i l l ,  J. 

And it may be conceded that  a county board of education is an agency 
of the State in the operation and administration of the uniform public 
school system a t  State expense. Chapter 115 of the General Statutes of 
North Carolina entitled "Education." But  as a par t  of the statute per- 
taining thereto the General Assembly has declared that  '(the county board 
of education shall be a body corporate by the name and style of 'The 
Board of Education of County,' and by that  name it shall 
hold school property belonging to  the county, and it shall be capable of 
purchasing and holding real and personal property, of building and 
repairing school houses, of selling and transferring the same for school 
purposes, and o f  prosecuting and defending sui ts  for or  against the corpo- 
ration." (Italics ours.) G.S. 115-45. Thus it appears that  the General 
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- -  - 

Assembly not only has given corporate existence to the county board of 
education, but has consented that  it, as a corporate entity, may sue and 
be sued. 

I t  is contended,'however, by appellee that  this statute, G.S. 115-45, was 
enacted long before the enactment of Chapter 562 of Public Laws of 
1933, by which a uniform statewide school systerr was established, and 
that under this act the county board of education was shorn of all admin- 
istrative authority other than that  which it gets under the School Ma- 
chinery Act. P.L. 1939, Chapter 358. 

I n  this connection i t  is true that  an  act in wording, substantially the 
same as that  of G.S. 115-45, was enacted in 1901 (P.L.  1901, Ch. 4, 
Section 13) ,  and re-enacted in 1903 (P.L. 1903, Ch. 435, Section 4), and 
as so enacted i t  has been brought forward as a part  of the school law in 
subsequent codifications adopted by the General Assembly as Section 4121 
of the Revisal of 1905, as Section 5402 of the Consolidated Statutes of 
1919, and as Section 19 of Chapter 136 of Public Laws of 1923. 

And while the General Assembly of 1933 in providing for the operation 
of a uniform system of schools in t h ~  whole State for a term of eight 
months, without the levy of any ad valorem tax therefor, declared non- 
existent "all school districts, special tax, special charter or otherwise, as 
now constituted for school administration or for lax levying purposes," 
and relieved the county board of education of the responsibility for oper- 
ating and maintaining the public schools of the county, i t  did not repeal 
the statute, then C.S. 5402, relating to the corporate existence of the 
county board of education, or its capability of pro~ecut ing  and defending 
suits for or against the corporation. Rather the General Assembly then 
imposed upon the board other duties and responsibilities in connection 
with the operation and maintenance of the uniform system of schools. 
To like effect are provisions of the School Machinery Act of 1939 (P.L. 
1939, Ch. 358). 

Moreover, the General Assembly of 1043, in codifying the statutes per- 
taining to education brought forward as G.S. 115-45 the provisions of 
the statute relating to corporate existence, and powers of the county 
boards of education in almost the identical language of the original act 
(P.L.  1901, Chap. 4, Section 13) .  And the General Assembly declared 
that "all provisions, chapters, subdivisions of chapter and sections con- 
tained in the General Statutes of North Carolina shall be in force from 
and after the thirty-first day of December one thousand nine hundred 
forty three." G.S. 164-8. 

Thus i t  seems clear that  the General Asqemblp intended to continue 
the existence of the county board of education as a corporate entity with 
power to prosecute and defend suits for or against the corporation. 
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Furthermore, the duties imposed upon the county board of education 
in  the statute on "Education" (Chapter 115 of the General Statutes of 
North Carolina) and the part  the county board of education is given in 
the operation of the school machinery make clear such legislative intent. 

I t  is well here to review pertinent provisions of the school law. I t  is 
noted that  when the General Assembly, in the Act of 1933 (P.L. 1933, 
Ch. 562, Section 4))  declared all school districts nonexistent, as above 
stated, it  created a State School Commission, and authorized and directed 
it in making provision for the operation of the schools, to classify each 
county as an administrative unit, and with the advice of the county 
boards of education to re-district each county, thereby making provision 
for such convenient number of school districts as the Commission may 
deem necessary for the economical administration and operation of the 
State school system, and to determine whether there shall be operated 
in such district an  elementary or a union school. And these provisions 
are brought forward in the School Machinery Act of 1939. 

Moreover, the school lam, as codified and embodied in Chapter 115 of 
the General Statutes, contains these pertinent provisions : 

I. "Each county of the State shall be classified as a county adminis- 
trat ire unit, the schools of which, except in city administrative units, 
shall be under the general supervision and control of a county board of 
education with a county superintendent as the executive officer . . ." 
G.S. 115-8. 

2. "The term 'district' as used in this chapter is hereby defined to mean 
any convenient territorial division or sub-division of a county, created 
for the purpose of maintaining within its boundaries one or more public 
schools . . ." G.S. 115-9. 

3. "The board of education shall be a body corporate by the name and 
style of 'The Board of Education of County,' and by that  name 
. . . it  shall be capable . . . of prosecuting and defending suits for or 
against the corporation." G.S. 115-45. 

4. "The county board of education, subject to any paramount powers 
vested by law in the State board of education or any other authorized 
agency, shall have general control and supervision of all matters per- 
taining to the public schools in their respectire counties, and they shall 
execute the school laws in their respectire counties . . .,"--city admin- 
iitrative units being excluded from this section. G.S. 115-56. 

5 .  ('The county board of education shall elect a county superintendent 
of schools v h o  shall be the administratire officer of the county adminis- 
trative unit." G.S. 115-053. 

6. "The county board of education shall elect and appoint school cotn- 
nlittees for each of the several districts in their counties . . . The dis- 
trict con~mittees shall elect the principals for the scl~ools of the districts, 
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subject to the approval of the county superintendent of schools and the 
county board of education. The principals of the district shall nominate 
and the district committees shall elect the teachers for all the schools of 
the district, subject to the approval of the County Superintendent of 
Schools and the county board of education. The distribution of the 
teachers between the several schools of the district shall be subject to the 
approval of the county board of education. I n  the event the local school 
authorities herein provided for are unable to agree upon the nomination 
and election of teachers, the county board of education shall select the 
teacher or teachers, which selection shall be final for the ensuing school 
term. All principals and teachers shall enter into a written contract upon 
forms to be furnished by the state superintendent of public instruction 
before becoming eligible to receive any payment from state funds. I t  
shall be the duty of the county board of education in a county adminis- 
trative unit . . . to cause written contracts on forms to be furnished by 
the state to be executed by all t eache r~  and principals elected under the 
provisions of this sub-chapter before any salary vouchers shall be paid 
. . ." G.S. 115-354. 

7. While "the state board of education shall fix and determine a state 
standard salary schedule for teachers, principals and superintendents, 
which shall be the maximum standard state salaries to be paid from funds 
to the teachers, principals and superintendents," . . . "all contracts 
with teachers and principals shall be made locally tly the county board of 
education . . . Provided, however, that  the compensation contracted to 
be paid out of state funds to any teacher, principal, or superintendent 
shall be within the maximum salary limit to  be fiaed by the state board 
of education as above provided, and within the rdlotment of funds as  
made to the administrative unit for the item of instructional salaries 
. . ." G.S. 115-359. 

Thus it is seen that the county board of education is assigned duties 
to perform in the machinery for the operation of the public schools of a 
county administrative unit, and is required to make contracts with teach- 
clrs,-within the salary limits prescribed. 
-1 contract is an agreement between two or more persons or parties on 

sufficient consideration to do or refrain from doing a particular act. 
Rclk's Depf.  Pfore 1.. I n s .  Co.. 206 S . C .  267. 180 S E .  63. 

"One of the essential elements of every contract is mutuality of agree- 
ment." Croom 2'. Lumber Po., 182 N.C. 217, 108 S.E. 735. And 
"mutuality of promises means that  the promises to be enforceable must 
c-ach impose a legal liability upon the promisor. Each promise then be- 
comes a consideration for the other." 1;T7ellinyforc 1 1 .  Tent  Co., 196 N.C. 
748, 147 S.E. 13. 
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And generally a cause of action for damages, a t  least for nominal 
damages, arises upon the breach of a contract. Sonlinal  damages are 
recoverable where there is no proof of actual damage. 12 Am. Ju r .  965, 
Contracts, Sec. 388. 

I n  the light of these principles of law applied to the provisions of the 
school law hereinabove recited, i t  will be presumed that the General 
Assembly, in  requiring a teacher or principal to execute a written con- 
tract "before becoming eligible to receive any payment from state funds," 
intended to make available to the teacher and the principal a remedy 
against the county board of education for  the enforcement of the contract, 
o r  for its breach by the county board of education,-the agency desig- 
nated and required to make the contract. 

11 The assignment of error based upon exception to the ruling of the 
court below in sustaining the demurrer on the ground that the complaint 
fails to state a cause of action is untenable for two reasons: The first 
is that the documents incorporated in the allegations of the complaint 
fai l  to show that  plaintiff had a contract to teach exclusively in the 
Danbury school. While she alleges that she had such contract, the notice 
of her election from the "Committee of District S o .  1," made a part of 
the complaint, shows that in April, 1945, she was "elected to teach in 
the public school, of the white race, of this district for the ensuing year." 
And in  the contract of 16 May, 1945, which she signed, she agreed "to 
teach in  the public schools of said district for the ensuing school term." 
And i t  further appears that in August, 1947, the chairman of the local 
school committee gave her notice that  i t  had become necessary to assign 
her to teaching duty in  the Walnut Cove school. Thus, since the school 
committee exercised authority in respect to both the Danbury school and 
the Walnut Cove schooI, it may be inferred, in the absence of any allega- 
tion to the contrary, that  these schooIs are in the same district. Indeed, 
defendant avers in  its answer that District S o .  1 in the Stokes Adminis- 
trative Unit is composed of the Walnut Cove and Danbury schools. 

The presumption of law is in favor of the regularity of the conduct of 
the authorities, and the burden is upon the plaintiff to show the contrary. 
Quinn v. Lattimore, 120 N.C. 426, 26 S.E. 638; 43 Am. J u r .  254, Public 
Officers, Sec. 511; 31 C.J.S. 799, Evidence, Sec. 146. 

Therefore, while plaintiff alleges she had taught in the Danbury school 
for three years, her contract obligated her "to teach in the public schools 
of said district." But plaintiff contends that  in  response to the 
notice of 14 May, 1947, that  her contract for employment in the Stokes 
unit had been extended for another year following the close of the then 
prevent school term, she notified the Superintendent of the Stokes Ad- 
miuistrative Unit  on 30 May, 1947, that she accepted employment in the 
l>anbury public school of Stokes -4dministratire Fn i t  for the year 1947- 
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1948, etc. Bu t  there is no allegation that the school authorities consented 
to this variation from the terms of the contract of Mav, 1945, which she 
alleges was so extended. 

I n  this connection, it is a rule of law that  "One of the essential ele- 
ments of every contract is mutuality of agreement. There must be 
neither doubt nor difference between the parties. They must assent to  
the same thing in the same sense, and their minds must meet as to all 
the terms. I f  any portion of the proposed terms is not settled, or no mode 
agreed on by which they may be settled, there is no agreement. A con- 
tract for service must be certain and definite as to the nature and extent 
of the service to be performed, the place where, and the person to whom 
i t  is to be rendered, and the compensation to be paid, or i t  will not be 
enforced." Croom v. L u m b e r  Co., szcpra. See also Dodds v. Trust Co., 
205 N.C. 153, 170 S.E. 652; Sides c. Tidzuell, 216 K.C. 480, 5 S.E. 2d 
316; Richardson v. Storage Co., 223 N.C. 344, 26 S.'E. 2d 897. 

The second reason why the complaint fails to state a cause of action 
is  that  plaintiff did not give notice of her acceptancls of the extension of 
her contract within the time prescribed by the statute, G.S. 115-354, as  
amended by Section 5 of Chapter 970 of Lams of 1945,-effective on rati- 
fic~ation 20 March, 1945. I n  this section i t  is provioed that  the contract 
of a teacher or of a principal shall continue from year to year until said 
teacher or principal is notified as provided in G.S. 115-359, of his or her 
rejection. This provision is subject to the proviso "that such teacher or  
principal shall give notice to the superintendent of s~hools  of the admin- 
istrative unit in which said teacher or principal is employed, within ten 
days after notice of re-election, of his or her acceptrmce of employment 
for the following year." P r io r  to the amendment of 1945 i t  was required 
that  the notice be given "within ten days after  the close of school." I n  
this connection, the complaint alleges that the Superintendent notified 
plaintiff on 14  May, 1947, and that  her notice of acceptance was dated 
30 May, 1947, which was more than ttlh days after notice of her re- 
election. By this l a p ~ e  of time plaintiff lost the bendit of the provision 
of the statute extending her contract for another schcol year. 

Notice is taken of the allegation in  the complaint to the effect that the 
Chairman of the Local Committee was not authorized to  transfer or to 
give notice of transfer of plaintiff, as a teacher in the Danbury school, to 
the Walnut Cove school. Bu t  this does not avail plaintiff any benefit, 
since she fails to  allege a contract to teach exclusiwlp in the Danbnry 
school. 

Hence, the judgment below is 
,.lffirmed. 
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ARMIXDA R A L I A R D  7- A R T H r R  RALLARD, SHERNAhT BALLARD, 
C'ALLIE ROAiCHESTF:R. ASD LEV1 C .  RT*CIiNER. 

(Fi led  2S September, 1949.) 
1 .  Deeds § la-  

The word "deed" ordinarily denotes an  instrument in ~ r i t i n g ,  bigned, 
sealed and delirered by the grantor,  whereby mi interest in realty iq trans- 
ferred from the  grantor  to the grantee. 

2. Deeds § 5- 

The requisites to tlie ra l id  delivery of a deed a re  (1) a n  intention on 
the p a r t  of the  grantor  to g i re  the instrument legal effect according to i t s  
purport  and t enor ;  ( 2 )  the  eridencing of such intention by some word or  
ac t  disclosing that  the  grantor  has  pu t  the instrument beyond his legal 
control;  and ( 3 )  acquiescence by the grantee in snch intention. 

3. Same- 
Manual possession of the instrnment by the grantee is not e.uential t o  

delivery, delirery to some third person for his benefit being sufficient. 

4. Same- 
The recording of the  instrliment by the  grantor or  his learing it with 

the proper officer for  recording with the intention t h a t  i t  shall  thereby 
pass t i t le to the  grantee according to i t s  purport  and tenor, if follo\ved by 
the assent of the  grantee,  constitntes a n  effect i~  e delivery, and. until the  
contrary is shown, assent of the grantee in such instance will be presumed 
if the conveyance be beneficial to him, w e n  though he has  no 1;nonledge 
of the transaction. 

5. Evidence 3 27 36 - 
A witness is not competent to testify a- to the nm~euistence of a fact 

when his si tuation with respect to the  mat ter  is  snch t h s t  the  fact  might 
well have evistecl without the  n i tness  beinr: a n n r e  of it. I n  the instant 
case the witness n a s  permitted to testif> that  tlie inutrument in qrirction 
did not exist until  eleren months a f t e r  i t s  purported evecution and ac- 
knowledgment. t h a t  contrary to the  recital in the instrument no consid- 
eration was  actually paid, and tha t  i t  was  not delirered, and there were 
no facts or circlimstances adduced indicating tll:tt the witnee> hat1 any 
personal knowledge of any of these matters.  

6. Er idence  4 0  36 : Deeds a 5- 

Whether a deed has  been delirered presents a ~nixet l  question of I a n  and 
fact,  and therefore the  conchsion of a n i tness  that  a deed "nac  nerer  
delirereti" embodies a n  opinion a ?  to law, ant1 is inc,ompetent. 

7. Evidence a 4- 
A witness may not g i re  his conc.lnsion a s  to a mat ter  which inrnl\eq his 

opinion of another person's intention in a pnrticnlnr transaction. 

8. Appeal a n d  Error § 40i- 

The Supreme Court may not ignore incompetent PI idence admitted in 
the t r ia l  below in passing upon a n  exception to the refusal to nonsuit. since 
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the exception does not present for review errors conmitted by the trial 
court in admitting testimony; and the motion will not be allowed on appeal 
even though the competent evidence, standing alone, is insufficient to 
carry the case to the jury, since if the inconipe1:ent evidence had been 
excluded, the plaintiff might have followed a ditt'erent course in the trial 
court. 

9. Appeal and Error  3 3 9 b  

Error relating to one issue alone cannot be held harniless because of the 
answer to another issue when such other issue is not determinative of 
the rights of the parties. 

.lo. Deeds § 3- 

With the exception of certain statutory proricrions relating solely to 
conveyances by married women, acknowledgment is not necessary to the 
validity of a deed, and a deed without valid acknovrledgment is effective as  
a transfer of title as  between the parties and their heirs, the office of a n  
acknowledgment being merely to entitre the deed tcl registration, nnd regis- 
tration being necessary to its validity only as against creditors and pur- 
chasers for value. G.S. 47-18. 

11. Dower § 2- 

An unacknowledged deed bars the claim of doxver of the widow of the 
grantor if the signing, sealing and delivery of the instrument occurs before 
marriage. 

APPEAL by defendant, Levi G. Buckner, f rom X o o r e ,  J., and a jury,  a t  
A p r i l  Term, 1949, of MADISON. 

Certain events preceding this  judicial contest aye not ill dispute. They  
a r e  set fo r th  chronologically i n  the next four  paragraphs.  

O n  28 J a n u a r y ,  1914, J. T .  Bal lard was a widower wi th  two chi ldren:  
S h e r m a n  M. Ballard and Callie Roachester. E'rior to  t h a t  da te  he  
acquired title i n  fee simple t o  7 1  acres of mountain land  near  his  home 
i n  Middle F o r k  Township i n  Madison County. T h e  t ract  was in the 
m a i n  heavily timbered, bu t  contained some arable  clearings. 

Sometime i n  1914, J. T. Ballard,  who had  had (experience as  a magis- 
t ra te ,  draf ted,  signed, and  sealed a cer tain written instrument ,  which h e  
dated 28 J a n u a r y ,  1914. T h i s  document mas i n  form a w a r r a n t y  deed 
based on a valuable consideration of $100.00 and  purported to  convey 
61  acres out  of the  7 1  acre t rac t  t o  Sherman 11. Rallard i n  fee, subject,  
however, t o  a term of 21  years reserved by  J. T. Bai lard.  I t  bore a certifi- 
cate of acknowledgment i n  the  customary f o r m  rec'iting t h a t  on  J a n u a r y  
28, 1914. J. T .  Bal lard ('acknowledged the  due execution of the  . . . 
deed" before W. L. Hensley, a justice of the peace of Madison County, 
and  was recorded i n  the office of the Register of Deeds of Madison 
County on 1 6  December, 1914, pursuan t  to a n  order  of registration 
which was made  on 15 December, 1914, by  W .  .I. West, Clerk of the  
Super ior  Cour t  of hladison County,  and which adjudged the '(certificate 



X. C.] FALL TERM, 1949. 631: 

of W. L. Hensley, a justice of the peace of Madison County . . . to 
be in due form and according to law." The writing expressly stipulated 
that  J. T. Ballard had "the right to pay the taxes" on the 61 acres. 

On August 24, 1920, J. T. Ballard contracted a second marriage with 
the plaintiff, Arminda Ballard, and had by her one child, Arthur Ballard. 

I n  1930, Sherman M. Ballard fled Korth Carolina to escape prosecn- 
tion for willfully abandoning his wife, Matilda Ballard, without provid- 
ing an adequate support for her and the four small children he had 
begotten upon her, and since that  time his whereabouts have been un- 
known. J. T. Ballard died intestate 4 February, 1941. 

This litigation began on 21 November, 1946, when Xrminda Ballard 
filed a petition against Arthur Ballard, Sherman M. Ballard, Callie 
Roachester, and Levi G. Buckner in the Superior Court of Madison 
County, asking that  dower be assigned to her in the entire 71 acre tract 
i n  her capacity as widow of J. T. Ballard. Yersonal service was had on 
all persons designated as defendants except Sherman I f .  Ballard, and 
service by publication was ostensibly obtained as to him on the theory 
that he was a living nonresident. 

N o  pleadings were filed in the names of Arthur Ballard or Sherman 
31. Ballard. Callie Roachester answered, asserting that  she and Arthur 
Ballard and Sherman M. Ballard owned the entire 71 acre tract as tenants 
in common, subject, however. to the dower right claimed by plaintiff. 
The defendant, Levi G. Buckner. who was made a party to the proceed- 
ing as a person claiming an estate in the land, filed an answer pleading 
sole s e i z i n  of a portion of the 71 acre tract, i.e., the 61 acres described 
in the written instrument bearing date 28 January,  1914. The proceetl- 
ing was transferred to the court a t  term for trial by jury of tlie issue 
of title to the 61 acres raised by the plea of the defendant, Leri  Q. 
Buckner. 

When the case was tried, the defendant, Leri  G. Bnckner, clainled that 
he hat1 owned the 61 acres in fee simple since 10 February, 1944, under 
mesrie conveyances from Sherman M. Ballard, the person named as 
grantee in the writing dated 28 January,  1914, and introduced docu- 
mentary evidence sufficient in form to sustain his position in this respect. 
Besides, he presented testimony indicating that subsequent to the date 
of the instrument in  controrersp J .  T. Ballard declared he had trans- 
ferred the 61 acres to Sherman M. Ballard, and that the latter had mani- 
fested his acceptance of the transfer by executing a conl-eyance of the 
interest which the instrument purported to rest in him. 

The plaintiff attacked the validity of the rlaim of title advanced by 
the defendant, Levi G. Buckner, on the theory that there had been no 
delivery of the alleged deed of 28 January ,  1914. The plaintiff offered 
evidence tending to  how that .T. T. Ballard had posce~sion of the inetru- 
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ment in question after tlie date of its registration, zmd that he cultivated 
the lands therein described, and paid the taxes thereon until he died. 
Although it did not appear that  the plaintiff had had any opportunity to 
acquire any personal knowledge of the affairs of J .  '1'. Ballard o r  Sherman 
M. Ballard prior to her marriage to the former on 24 August, 1920, she 
testified in person that  the instrument in controversy did not exist until 
eleven months after the date of its purported execution and acknowledg- 
ment ;  that  Sherman M. Ballard did not pay J. T Ballard $100.00 for 
the 61 acres as recited in the instrument; that  ISlierman M. Ballard 
never saw the instrument; and that  the instrument "was never delivered" 
to Sherman M. Ballard by J. T. Ballard. The defendant, Levi G. Buck- 
uer, challenged the admissibility of this evidence by objections and 
motions to strike, and reserved exceptions to adverse rulings thereon. 
The plaintiff was also permitted to state that  she knew the handwritings 
of J. T. Ballard and UT. L. Hensley, and that  the signature on the certifi- 
cate of acknowledgment purportinq to be that  of W. L. Hensley was in 
the handwriting of J. T. Ballard rather than that  of Mr. L. Hensley. 

Issues were submitted to and answered by the jury as follows : 
1. I s  the petitioner, Mrs. d rminda  Ballard, the widow of J. T. Rallard 1 

-1nswer : Yes. 
2. Was the alleged deed from J. T. Ballard to Sherman Ballard 

acknowledged by J. T.  Ballard? Answer: KO. 
3. I f  so, mas said alleged deed delivered hy J. T.  Ballard to Sherman 

Ballard ? Answer : Xo. 
The court entered judgn~ent on the vtwlict adjudging that tlie plaintiff 

was entitled to dower in all portions of the 7 1  acre. tract, including the 
61 acres described in the alleged deed of 28 January ,  1911, from J. T. 
I3allard to Sherman M. Rallard;  that  such alleged deed was void; and 
that  the 61 acres described therein belonged to ,1rthur Ballard, Callir 
Iloachester, and the defendant, Levi G. Buckner, in equal shares a> 
tenants in  common, subject to tlie do~vr r  of tlie plaintifl'. 

The defendant, Levi G. Burkner, excepted to the pro~is ions  of tlie 
judgment relating to the 6 1  acres a i d  the allcged deed of 28 January .  
1911, and appealed therefro~n to this Court, assigning errors. 

Ertvrs, J .  Tlir n.or<I ' . c ! c d "  ordixirily t l e n o t ~ ~  an  instrument in 
writing, *isrncd, cealml, and delivered 117 the grantoi, whereby an interest 
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in realty is transferred from the grantor to the grantee. Stra in  c. Fitz- 
geruld, 128 X.C. 396, 38 S.E.  929: Fisher c. Pender, 52 S . C .  483. The 
requisites to the valid delivery of a deed are threefold. They a re :  ( 1 )  
An  intention on the part  of the grantor to give the instrunlent legal effect 
according to its purport and tenor; ( 2 )  the evidencing of such intention 
by some word or act disclosing that  the grantor has put the instrument 
beyond his legal control, though not necessarily beyond his physical 
control; and (3)  acquiescence by the grantee in such intention. Blades 
I - .  T r u s t  Co., 207 S .C .  771, 178 S.E. 565;  B u r t o n  v. Peace, 206 S . C .  99, 
173 S.E. 4 ;  Gzrlley v. S m i t h ,  203 N.C. 274, 165 S.E. 710; Gillespie v. 
Gillespie, 187 X.C. 40, 120 S.E. 822;  Rogers c. Jones, 172 S . C .  156, 
90 S.E. 117;  L y n c h  2%.  Johnson, 171 N.C. 611, 89 S.E. 61;  Lee 1,. Purker,  
171 N.C. 144, 88 S.E. 217; Butler  v. Butler ,  169 N.C. 584, 86 S.E.  507; 
Hllddleston a. H n r d y ,  164 X.C. 210, 80 S.E. 158;  Gaylord 2;. Gnylord, 
150 N.C. 222, 63 S.E. 1028; Fortune z.. H u n t ,  149 X.C. 358, 63 S.E.  82 ;  
S m i t h  c. Moore, 149 N.C. 185, 62 S.E. 892, rehearing denied 150 X.C. 
158, 63 S.E. 735;  T n r l f o n  1 ) .  G'riggs, 131 S . C .  216, 42 S.E. 591;  Bailey 
1.. Bai ley,  52 S .C .  44;  Gibson c. Par fee ,  19 N.C. 530;  K i r k  r .  T u r n e r ,  
16 N.C. 1 4 ;  Moore P .  Collins, 15  N.C. 384: &iorrozo v. IVillianls, 14 N.C. 
263;  Word 's  E ~ e c z i f o r s  1.. Tt'nrd, 3 N.C. 226. But  manual pos~ession of 
the instrument by the grantee is not essential to delivery. I t  is sufficient 
if the grantor delirers the writing to some third person for the grantee's 
benefit. McMnhnn P .  Hensley,  178 X.C. 587, 101 S.E. 210; Ruchanan 
v. ( ' lark ,  164 S . C .  56, 80 S.E. 424;  Burnet t  v. B a r n e f t ,  54 S .C.  221; 
Il'esson v. Stephens,  37 N.C. 559 ; Ciaskill z.. King, 34 S .C.  d l 1  ; Xorrow 
c. Alexander, 24 S . C .  388. Thus, there is an  effective delivery where 
the grantor causes the written instrument to be recorded, or leaves it with 
the proper officer for recording with the intention that  it thereby shall 
pass title to the grantee according to its purport and tenor, and the act of 
the grantor is accompanied or followed by the assent of the grantee. 
Robbins 2%. Rnscoe, 120 N.C. 79, 26 S.E. 807, 38 L.R.A. 238, 55 Am. St. 
Rep. 774; Phil l ips  c. Houston,  50 N.C. 302;  Ell ington 1'. Czlr)ai~. 40 S.C. 
21 ; Snider I > .  Lackenour, 37 N.C. 360. I n  such cases, assent on the part 
of the grantee is presumed until the contrary is shown if the conveyance 
be beneficial to him. This is so although the transaction occurs without 
the grantee's knowledge. Btrchnnun 2.. Clark,  supra;  T a f e  1..  T11fe. 21 
X.C. 22;  16  Am. Jur. ,  Deeds, section 389. 

The legal battle a t  the trial was waged around the crucial question 
of whether the alleged deed of 28 January ,  1914, had been delivered to 
Sherman M. Rallard or to some third person for his benefit by J. T. 
Ballard. There was testimony for the defendant, Levi G. Buckner, tend- 
ing to show such delirery even apart  from the rebuttable presumption of 
delivery arising from the probate and registration of the instrument. 
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Cannon v. Blair, 229 N.C. 606, 50 S.E. 2d 732; Johnson v. Johnson, 229 
N.C. 541, 50 S.E. 2d 569. 

The plaintiff took the stand in her own behalf for the avowed purpose 
of establishing the non-delivery of the alleged ceed. The defendant, 
Levi G. Buckner, reserved exceptions to the rulings of the trial court 
permitting plaintiff to testify that  the instrument in controversy did not 
exist until eleven months after the tirne of its purported execution and 
acknowledgment; that Sherman M. Ballard did not pay J. T. Ballard 
$100.00 for the 61 acres as recited in the instrument; that  Sherman 11. 
Ballard never saw the instrument; and that the instrument '(was not 
delivered" to Sherman 31. Ballard by J. T. Ballard. X o  facts or cir- 
cumstances were adduced a t  the trial indicating that plaintiff had any 
personal knowledge of any of these matters. This being so, the testimony 
ought to have been excluded on the ground that a witness cannot be 
allowed to testify to the nonexistence of a fact, wt~ere his situation with 
respect to the matter is such that  the fact might well have existed without 
his being aware of it. Byrd v. Statt!, 17 Ala. App. 301, 84 So. 777; 
Compton v. Pender, 132 Ga. 453, 64 S.E. 475; McCosker v. Banks, 84 
Md. 292, 35 A. 925; Burton v. Alfort-llawson dfercantile Co., 18 Okla. 
287, 90 P. 19. 

Other considerations also demanded the exclusion of the plaintiff's 
statement that  the deed in  controversy "was never delivered" to Sherman 
M. Ballard by J. T. Ballard. An issue of whether a deed has been 
delivered presents a mixed question of law and fatt .  Henry v. Heggie, 
163 X.C. 523, 79 S.E. 982; Smith v. Moore, supra. Hence, the admis- 
sion of the plaintiff's conclusion violated the evidential principle that  a 
witness may not give testimony which embodies his opinion as to law. 
Hart v. Gregory, 218 N.C. 154, 10 S.E. 2d 644; L)enton z'. Milling Co., 
205 N.C. 77, 170 S.E. 107; Trust Co. v. Store Cg., 193 N.C. 122, 136 
S.E. 289; Parker v. Brown, 131 N.C. 264, 42 S.E. 605; Wolf v. Arthur, 
112 N.C. 691, 16 S.E. 543. Furthermore, the conclusion of the plaintiff 
that  there had been no delivery of the deed necessai~ily involved upon the 
record presently presented either a negation of an  intent on the part of 
J .  T. Ballard to pass title to Sherlnan M. Ballard, or the negation of a 
purpose on the part of Sherman 31. Ballard to accept title. Thus, the 
evidence under consideration was also inadmissiLle under the rule of 
evidence which precludes a witness from expressing his opinion of 
another person's intention in a particular transaction. Stansbury: North 
Carolina Evidence, section 129;  Fsntter z.. Tucker, 213 N.C. 419, 196 
S.E. 357; N i n t o ) ~  U. Ferguson, 209 S.C. 541, IS1 S.E. 553; Wolf u. 
.4rthur, supra; 8. r q .  T'irtes, 93 S.C.  493. 
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The admission of this eridence constituted prejudicial error under the 
circumstances disclosed by the record, entitling the defendant, Levi G. 
Buckner, to a new trial on his plea of sole seizin. 

The defendant, Ler i  G. Buckner, contends, however, that  we should 
proceed further, and sustain in this Court his motion for a compulsory 
nonsuit, which was denied in the court below. 

H e  asserts upon this phase of the case that  the recorded deed of 28 
January,  1914, was a lion in plaintiff's path, barring her claim to dower 
in the 61 acres, and that  the only competent testimony presented by 
plaintiff a t  the trial was that  relating to the custody of the deed and the 
possession of the land after the date of registration of the deed. R e  
insists that  the testimony adduced in plaintiff's behalf indicating that  
J. T. Ballard had custody of the deed and exercised acts of ownership 
over the land therein described subsequent to the recordation of the instru- 
ment had no legitimate or logical tendency to show non-delivery because 
i t  was consonant with the rights which J. T. Ballard expressly reserved 
in the property by the instrument itself, and the relationship which he  
bore to Sherman M. Ballard. Cannon a. Blair, supm; 26 C.J.S., Deeds, 
section 184. 

This argument would exert a very persuasive force on the present 
record if we were a t  liberty to ignore the incompetent evidence given by 
the plaintiff in person. Bu t  this we cannot do. 

A motion for a compulsory nonsuit under G.S. 1-183 is designed simply 
to test the legal sufficiency of the evidence to take the case to the jury 
and support a verdict in plaintiff's favor. I t  does not present for review 
errors committed by the court in admitting testimony. Upon a motion 
for a compulsory nonsuit under the statute, all relevant evidence ad- 
mitted by the court must be accorded its full probative force, irrespective 
of whether i t  has been erroneously received. 64 C.J., Trial, section 398. 

Here the incompetent eridence tended to support the pIaintiff's claim 
of non-delivery, and was considered by the trial court when it ruled 
against the motion. I n  conformity to the accepted practice, there must 
be a new trial for  error in receiving the incompetent testimony. Bu t  
the motion for nonsuit cannot be sustained in  this Court, even if it  be 
taken for granted that  the competent testimony, standing alone, was 
insufficient to carry plaintiff's case to the jury. "Though the court below, 
in denying the motion, acted upon evidence which we now hold to be 
incompetent, yet, if this evidence had not been admitted, the plaintiff 
might have followed a different course." Midgef t  2.. Nelson, 212 N.C. 
41, 192 S.E. 854. 

We are unable to accept the suggestion that  the negative answer of the 
jury to  the second issue supports the judgment and renders the admis- 
sion of the incompetent eridence harmless error. This is true because 
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this finding of the jury is not determinative of the controversy between 
the parties. Indeed, i t  is evident that  the submission of the second issue 
arose out of a misapprehension as to the true function of an  acknowledg- 
ment. 

With the exception of certain statutory provisions relating solely to 
conveyances by married women and having no application to the instru- 
ment in suit, there is no statute making an  acknowledgment essential to 
the ral idi ty of a deed. The office of an acknowledgment is merely to 
entitle a deed to registration. Under our statute, the recording of a deed 
is essential to its validity only as against creditors and purchasers for a 
valuable consideration. G.S. 47-15; H a r p o v e  c. .4dcocL, 111 N.C. 166, 
16 S.E. 16. I t  necessarily follows that  a deed becomes effective as  a 
transfer of title as between the parties to i t  immediately upon its execu- 
tion and delivery notwithstanding the lack of an acknowledgment, and 
binds not only the parties but also their heirs. S o r w o o d  v. T o f t e n ,  166 
N.C. 649, 82 S.E. 951; 1 C.J.S., Acknowledgments, section 12. More- 
over, an unacknowledged deed bars the claim of dower of the widow of the 
grantor if the signing, sealing, and delivering of the instrument occurred 
before marriage. H a i r e  L.. H a i r e ,  141 N.C. 88, 53 S.E. 340. 

I t  is  noted, in closing, that  it has not been necessary to express any 
opinion as to the applicability of G.S. 8-51 to any of the testimony a t  
the trial. 

F o r  the reasons stated, the verdict and judgment are set aside in  so f a r  
as they relate to the alleged deed of 28 January,  3914, and the 61 acres 
therein described to the end that  a new tr ial  may be had in respect to the 
plea of sole seizin interposed by the defendant. Levi G. Buckner. 

New trial. 

ZACO CIiEhIENT r. BALPH CLEJIENT. 

( Filed 25 September, 1949.) 
1. Waiver 9 1- 

A person sui j1iri.8 may waive practically any right he has unless for- 
bidden by law or public policy, and therefore a waiver may relate to pro- 
cedure and remedy as well as to substantive rights. 

a. Same- 
-4 waiver sometimes partakes of the natnre of estoppel and sometimes 

of contract. 

3. Waiver § 3- 

Whether a waiver muat be supported by consitleration in order to be 
enforceable depends upon the natr~rtl and the occasion of the particular 
waiver. 
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4. Same- 
A waiver of interest on a note, which waiver is made subsequent to 

execution and prior to maturity or suit and before any negotiation between 
the parties after demand for payment, requires consideration to support it 
in the same manner as any other contract. 

6. Same: Rills and Notes § 3- 

Consideration for a promise to forego interest on a note, which promise 
is made subsequent to the execution of the note and before maturity. 
cannot be supplied by the mutual considerations in the execution of the 
note. 

6. Contracts § 13- 

The burden of establishing an alteration of a contract by valid waiver 
is upon the party asserting the defense of such alteration. 

7. Trial § 31c- 

An instruction which submits to the jury a mixed question of law and 
of fact when there is no evidence in support thereof must be held for 
reversible error. 

PLAINTIFF'S appeal from Nettles, J., J u n e  Term, 1949, RUTHERFORD 
Superior Court. 

The plaintiff sued the defendant for recovery of a balance alleged to be 
due on three notes, all under seal : One made March 3, 1930, in the sum 
of $100; another made June  25, 1931, in the sum of $200; and another 
made Janua ry  16, 1930, in the sum of $1,900. A11 of these were made 
to the plaintiff. I n  his complaint he admits various payments made 
upon them, reducing the total indebtedness, as he alleges, to a balance of 
$2,229.76, principal and interest. The defendant admits the execution of 
the notes, claims that they have been discharged by various payments 
made thereupon and are no longer owing; and pleads as a further defense 
that the plaintiff, some time after the execution of the notes, agreed not 
to charge any interest upon them, in view of the fact that  the defendant 
had lost a large part  of the proceeds in the failure and closure of the 
banks. This  was denied in plaintiff's reply. 

On the trial the evidence as to the exact sum due upon the notes, if any, 
was for the jury and need not be gone into in detail. The interest, 
however, which plaintiff claimed constituted a substantial amount since 
the loans had run over a considerable period before suit was brought. 
The controversy is principally over this interest which, it is contended. 
under the instructions of the court, plaintiff was allowed to recover. 

The question here poved is whether under tlie facts relating to t h k  
item, recovery was proper. 
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The language of the answer in setting u p  the drfenw is as follows: 

"1. That  the note in the sum of $1900.00 referred to in paragraph 
4 of the complaint was executed by the defendant just prior to the 
closing of the banks in Rutherford County in 1930 and the proceeds 
of said loan or a greater par t  thereof was lost in the closed banks; 
that  the plaintiff and the defendant some few months after the 
closing of the banks entered into a supplemental agreement whereby 
the plaintiff agreed that  in view of the loss of I he money in  the bank 
by the defendant that  the plaintiff would not charge any interest on 
the said note." 

The evidence admitted in support of i t  is substantially as follows: 

"Me and him got to talking, and I lost so mcch money in the bank 
tha t  I said to him if he had had his money in the bank he would 
have lost i t ;  that  mine was gone and that  he ought not to charge me 
interest on this money anLwray, and he said I am not going to charge 
you any interest." 

Defendant introduced in evidence the following writ ing:  

"No interest to be charged to Zalph Clements on notes $1900.08 
and $100.00 since the banks has closed. ( s )  b y  Zaco C." 

There was evidence tending to show that  this writing was signed by the 
plaintiff. 

Plaintiff objected to the introduction of the eridence concerning this 
document or transaction on the ground that  i t  was not contemporaneous 
with the execution of the notes and was withont consideration. The  court 
charged the jury with respect t o  consideration as fc~llows: 

"So we come down to what is known as consideration. A contract 
between parties without consideration ordinarily would be null and 
void and would not he of any force and effect. Tha t  is the conten- 
tion of the plaintiff in this case. H e  says that  e r e n  though he did 
not make such a contract, but even though jou  find there was a 
contract of foregoing the interest, that  i t  was not made on considera- 
tion, and therefore it would be null and void, and that  the defendant 
gave him nothing for such a new promise or agreement to  forego 
the interest, and therefore it would be null and yoid. Consideration 
in the sense in which i t  is used in  legal matters is a contract condi- 
tioned on some right, gain. advantage or profit flowing from one 
party, usually the promissor, or some disadvantage, act or service 
given, offered or undertaken by the promisqee. I t  is usually suffi- 
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cient to define it a$ an advantage for the promissor, o r  a detriment 
to the promissee. Consideration means not so much one party profit- 
ing, but i t  is when the other party abandons some legal right or . . . 
his action in the future as an  inducement for making the promise. 
The courts will not ask whether the things forming the consideration 
will benefit a third party or be of substantial value to anyone. I t  is 
enough that  something is promised. foregone or offered to one to 
whom the promise is given in consideration for the promise made to 
him. There is consideration if the promissee does anything which he 
is not legally bound to do or refrains from doing anything which he 
had a right to do whether there is a loss or detriment to him or a 
loss to the promissor. I n  general a withdrawal of any legal right a t  
the request of the other party is sufficient. The agreement to do the 
usual things stipulated on one side or on the other is sufficient con- 
sideration for the contract." 

The jury, answering the issue as to the amount due plaintiff, found a 
sum much less than that demanded, and, from the ensuing judgment, 
plaintiff appealed. 

Hamrick  & H a m  rick for p l a i n t i f ,  appellant. 
J .  S. Dockery and G. 0. Ridirigs for de fendant ,  appellee. 

SEAWELL, J. The promise, if it  may be so construed, made by the 
plaintiff to the defendant to refrain from exacting interest on the notes, 
was admittedly made some time subsequent to their execution and deliv- 
ery," and so was not a part of that  transaction. I t  was made, too, if a t  
all, long prior to  the suit for enforcement and was, therefore, not in the 
course of that  proceeding. I t  is difficult, then, to consider the act as a 
waiver, such as might be effectual without the support of a consideration. 
56 Am. Ju r .  100 11. 5. "Waiver," has been defined as "an intentional 
relinquishment of a known right." john sol^ u. Zerbsf ,  304 U.S. 458, 
82 L. Ed.  1461, 58  S. Ct. 1019; R e  Ye lrpr ton ,  198 N.C. 746, 153 S.E. 
319; H a r d i n  I , .  Livprpool & L .  d? G. Ins. CO., 189 N.C. 423, 127  S.E. 
353. h person sui  juris may waive practically any right he has u n l e s ~  
forbidden by law or public policy. The term, therefore, covers every 
conceivable right-those relating to procedure and remedy as well as 
those connected with the substantial subject of contracts. Sometimes they 
partake of the nature of estoppel and sometimes of contract. They occur 

*The defendant's counsel, in their brief, admit that the transaction relating 
to the waiver of interest took place subsequent to the execution of the notes; 
conceding that otherwise the admission of parol eridence over plaintiff's objec- 
tion was error. 
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in the course of a judicial proceeding and sometimes, if we may use the 
term, are extra-judicial. N o  rule of universal application can be devised 
to determine whether a wairer does or does not need a consideration to 
support it. I t  is plain, then, that  in the nature and occasion of the par- 
ticular waiver must lie the answer as to whether or not i t  reauires such 
consideration. 

I n  Porter  v. Comn~issioner of In ferna l  Revenue,  60 Fed. 2d 673, J u d g e  
Learned H a n d  observed, "Pron~issory estoppel ir: now recognized as a 
species of consideration," but however atypical in other respects, this 
kind of estoppel is analogous to the principle on which the more classical 
or ordinary estoppel is based in that  i t  is requirtd to  make it effectual 
that  the promisee in reliance upon the promise has been placed in a 
changed condition or position where detriment could only he avoided 
by enforcement of the promise. Restatement, Con racts, sec. 90. I t  must 
have induced definite and substantial action on the part  of the promisee 
which can only thus be equitably avoided. %'illiston on  contract^, 
sec. 140. 

But  it is safe to say that  an  extra-judicial n a i r w  of a right to recover 
a stated sum of money on a promissory note does need a consideration 
to  support i t  and is not to be compared with the waiver of a mere right 
relating to procedure or remedy, or even substance in the course of a trial 
or occurring in the course of dealing with executory performances. 

Fo r  a waiver of a legal right, which right is to be, or may be asserted 
in the future, where the waiver for want of essential elements of that  
principle, cannot operate as an  estoppel, requires a consideration as much 
as an agreement by any other name. 56 Am. Ju r .  116, sec. 16 :  B a n k  of 
U .  S. v. Ranh of Georgia, 10  Wheat. (U.S.) 333, 6 L. Ed.  334; A r o n  1%. 

Rinl to Recllty Co., 100 N .  J. Eq. 513, 136 8. 3:39, 102 J. J. Eq. 331, 
140 A. 918. Generally speaking the requirement of consideration is the 
same as in any other contract. 

Since the waiver in the instant case is only a unilateral concession on 
t* part  of the payee, i t  cannot be referred to the mutual  considerations 
of the original contracts,-i.e., the making of the notes. 

On the whole the transaction benevolent i n  its nature, moved down a 
one-way street and took nothing of value from t h ~  beneficiary and added 
no detriment. 

The burden of establishing his further defense,--that is, alteration of 
the contract by valid mairer, was upon the defendant; and in the absence 
of any evidence of consideration he failed to carry it. 

The instruction to the jury on this point, chal'lenged by the plaintiff, 
is  abstract, does not hug the subject too closely. I t s  main defect, how- 
ever, is that  i t  definitely leads the jury to understand that  they might find 
from the evidence that  there was a legally sufficielit consideration for the 
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promise, whereas n o  evidence thereof existed. T h e  Cour t  cannot  say t h a t  
this  did not enter  into the  consideration of the  ju ry  i n  their  answer to  the 
single issue presented t o  them and reduce the amount  of the  award.  

T h e  plaintiff is entitled to  a new tr ia l .  I t  is so ordered. 
N e w  trial.  

STATE r. ROY TRAKTH-411. 

(Filed 28 September, 1949.) 

1. Constitutional Law 8 14- 

It is within the police power of the State to enact laws prohibiting 
secular pursuits on Sunday. 

2. Same: Municipal Corporations § 38- 

The power to enact Sunday ordinances has been delegated to the munici- 
palities of the State. G.S. 160-52, G.S. 160-200 ( 6 )  ( 7 )  (10) .  

3. Constitutional Law 1 8 -  

Legislative bodies may make classifications for the application of regu- 
lations provided the classifications a re  practical and apply equally to all 
persons within a class, since the constitutional mandate proscribing dis- 
crimination requires only that there be no inequality among those within 
a particular group or class. Fifth Amendment to the Federal Constitu. 
tion: Art. I, Sec. 17, of the N. C. Constitution. 

4. Appeal and  Er ror  § 401- 

Courts nerer anticipate a question of constitutional law before the neces- 
sity of deciding it  arises. 

5. Municipal Corporations 8 40- 

A defendant in a prosec~ltion for violation of a municipal ordinance may 
not attack the constitutionality of the ordinance on the ground of discrimi- 
nation unless he makes i t  appear that the alleged discriminatory provisions 
operate to his hurt or adversely affect his rights or put him to a disadvan- 
tage. and when there is no discrimination within the class to which defend- 
an t  belongs he may not raise the objection that it  discriminates against 
another class or denies other persons equal protection of the law. 

6. Same-In absence of showing tha t  ordinance discriminated against him, 
defendant has  no standing to at tack its constitutionality on this ground. 

The ordinance in suit prohibited enumerated secular pursuits on Sunday, 
and by proviso excluded from its operation certain shops, stores and busi- 
nesses vhich it  permitted to stay open on Sunday for the sale of enumer- 
ated articles. Defendant operated a business coming within one of the 
classes proscribed. Defendant did not make it appear that lie kept in 
stock for sale any one of the articles enumerated in the proviso. Held:  
Defendant has no standing to attack the constitutionality of the ordinance 
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on the ground of discrimination in the operation of the proviso, siuce he 
does not belong to a class to which the alleged discriminatim applies, and 
the ordinance does not accord a privilege to any competitor of defendant 
which is denied to him, nor may defendant's evidence of the violation of 
the conditions of the proviso form any basis for a n  attack upon the con- 
stitutionality of the ordinance. 

APPEAL by defendant from H o o r e ,  J., a t  J u n e  Term, 1919, of Bur- 
COMBE. N o  error. 

Criminal prosecution on warrant  clharging the riolation of a city 
ordinance. 

Section 199 of the Code of the City of Asheril e is in the following 
language, to wit : 

"RESTRICTION OF BUBINESS OX SUKDAYS. I t  shall be unlawful for any 
merchant, trader, dealer, firm, corporation, partnership, person or per- 
sons, to  keep open any shop or business establishment, tonsorial parlor 
or barber shop, in the City of Asheville on Sunday for the purpose of 
buying, selling or engaging in the business generally conducted in such 
shop, store or similar business establishment, tonscrial parlor o r  barber 
shop, in the City of Asheville during week days. Provided this shall not 
apply to garages and filling stations, drug stores, cigar stores, confec- 
tionery stores, shops, stands and bakeries which shall be allowed to oper- 
ate on Sunday for the sale of gas and oil, drugs, medicines, druggist 
sundries, cigars, tobaccos, fruits, ice, ice cream. confections, nuts, soda 
and mineral waters, breads, pies, cakes, newspapers, periodicals, and for 
no other purpose." 

Defendant operates a general grocery store in the City of  sheri rille. 
On Sunday, 1 May 1949. one Harold Brownlee purchased from hinl i n  
his place of business a certain quautity of groceries. Defendant's place 
of business was then open and he stated to  Brownlee that  he operated 
and kept his store open seven days a week and that anything he had for 
sale could be purchased on a Sunday t h ~  same as an:7 other day. 

The witness stated further that  he knows that  practically all garages 
and filling stations, drug stores, cigar stores, confec~tionery stores, shops, 
stands and bakeries which stay open on Sunday in A sheville sell anything 
carried in such places on Sunday the same as they do during the week 
days, and that  such drug stores, cigar stores, confectionery stores, shops, 
stands and bakeries which stay open on Sunday :;ell on Sunday other 
articles of merchandise besides the articles enumerated in the proviso of 
the ordinance. 

There was a verdict of guilty. From judgment on the verdict the 
defendant appealed. 
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Attorney-General McMzdlan and Assistant Attorney-General Bruton  
for the State. 

Sale, Pennell & Pennell for defendant appellant. 

BARNHILL, J. The defendant concedes that  the warrant properly 
charges the alleged offense and that  there was sufficient evidence to sup- 
port the verdict. H e  preserves and brings forward only those exceptions 
which are directed to his contention that  the ordinance is unconstitutional 
and void for that i t  is arbitrary, unreasonable, and discriminatory, and 
unlawfully deprives him of his rights, liberties, and freedoms guaranteed 
by the due process clause of the U. S. Constitution and by N. C. Constitu- 
tion, Art. I ,  sec. 17. 

The Attorney-General challenges the right of this defendant to assail 
the constitutionality of the ordinance. This brings us in the first in- 
stance to this question: On this record is the defendant in position to 
assert the alleged unconstitutionality of the ordinance under which he 
stands indicted 1 I f  this be answered in the negative, any other question 
sought to be presented becomes moot. 

Counsel for defendant informs us that  the validity of Sunday closing 
ordinances has been the subject of discussion in a t  least 1,590 cases decided 
in the various jurisdictions of the United States. Needless to say, we 
hare  not undertaken to examine all of them. A more limited number 
establish well-recognized principles of law which are controlling here. 
Reference to some of these will suffice. 

I t  is within the police power of the State to enact laws prohibiting 
secular pursuits on Sunday. S.  v. Burbage, 172 K.C. 876, 89 S.E. 795; 
IIennington a. Ga., 163 U.S. 299, 41 L. Ed. 166; Pe f i t  v. Minn., 177 U.S. 
164. 44 L. Ed. 716; Anno. 29 A.L.R. 402. 

The power to enact Sunday ordinances has been delegated to the 
municipalitiee of the State, G.S., 160-52, G.S. 160-200 ( 6 )  ( 7 )  (10) ; 
$5'. 2 % .  Burbnge, supra; S. 1 1 .  Davis, 171 N.C. 809, 89 S.E. 40; 50 A.J. 808, 
and is expressly conferred on the City of Asheville in its charter. This 
is conceded. 

Legislative bodies may distinguish, select, and classify objects of 
legislation. I t  suffices if the classification is practical. Magoin v. Bank ,  
IiO C.S. 283, 42 L. Ed. 1037; S. v. Davis, supra. They may prescribe 
different regulations for different classes, and discrimination as between 
classes is not such as to invalidate the legislative enactment.  smith v. 
Wi lk ins ,  164 N.C. 135, 80 S.E. 168. 

The very idea of classification is inequality, so that inequality in no 
manner determines the matter of constitutionality. Bickett v. T a x  Com- 
missioi~.  177 N.C. 433, 99 S.E. 415; R. R. v. Matthews, 174 U.S. 96, 43 
L. Ed. 009. The one requirement is that the ordinance must affect all 



644 IS THE S U P R E M E  COURT. [130 

persons similarly situated or engaged in the same busine..; without di3- 
crimination. City of Springfield I > .  iSnlith, 382 No. 1129. 

Only those ordinances which discriminate between thoqe of a particular. 
group or class who are similarly situated with reference to the subject 
matter of the legislatioil come within the constitutional inhibitions. - 

"Courts never anticipate a question of constitutional law before the 
necessity of deciding i t  arises." Chemical C'o. 1 ) .  L'urner, 190 K.C. 471, 
130 S.E. 154. They will not listen to an objectior made to the constitu- 
tionality of an ordinance by a party whose rights i t  does not affect and 
who therefore has no interest in defeating it. S f .  George 1 . .  I ford ie .  147 
N.C. 8 8 ;  Monamofor  Oil Co. 1%.  .Tohnson, 292 T.S. 86. 78 L. Ed. 1111; 
11 A.J. 750. 

I t  is not sufficient to sho~i- discrimination. I t  must appear that the . . 

alleged discriminatory provisions operate to the hurt of the defendant 
or adversely affect his rights or put him to a disadvantage. I-arborouqh 
v. P a r k  C'onzm., 196 K.C. 284. 145 S.E. 563; Linen Service C'orp. 1 1 .  

Crisp, 207 N.C. 633, 175 S.E. 93;  Sprrrnt v. Comrs. o f  S e w  I f , l n o ~ - e r ,  
208 N.C. 695, 182 S.E. 655;  S. c. S i m s ,  213 N.P. 590, 197 S.E.  176: 
Sprout  7.. South  B e n d ,  227 U.S. 163, 72 L. Ed.  593; G o r i ~ b  1.. Fox.  274 
U.S. 603, 71 L. Ed. 1228. 

When the class which includes the party complaining is in no manner 
prejudiced, i t  is immaterial whether a law discriminates against other 
classes or denies to other persons equal protection ot' the law. 11 A.J. 757. 
H e  who seeks to raise the question as to the ralidity of a discriminatorp 
statute has no standing for that  purpose unless Ee belongs to the clas3 
which is discriminated against. St. George v. Hnrdie,  s trpm; First _170f. 
Bank v. Louisiana T a x  C o m m . ,  289 V.S. 60, 77 I,. Ed. 1030; S. en wi. 
Powell 1 . .  S f n f e  RanX,, 4 P. 2d 717, 80 A.L.R. 1494; People 1 3 .  P e r r y ,  899 
P. 19, 76 A.L.R. 1331; Gorieb 1.. Fox ,  supra;  11 ,l.J. 749, 759. 

When x e  consider the ordinance under attack in the light of t1ie.e 1)riii- 
ciples, it  is made to appear that  the defendant has no standing in court 
for the purpose of attacking its validity on constitiitional ground$. 

The enactrnent of the body of the ordinance x-as clearly within the 
legislatire authority of the city. I t  appliesto shops, stores, and qimilar 
business &ablisliments, tonsorial parlors and barber shops. Defendant'j 
business comes within one of the classes named. Hospitals, hotels, restau- 
rants, a n d  other businesses usually classified as works of necessity are not 
included. Exprrssio ttnius est erclusio alferius. 

The diwrimination, if discrimination it be-and this we do not decide 
-is to be found in the conditions and limitations w t  forth in the provi5o. 
They relate to garages and filling stations and other specified busines.eq 
which are permitted to reinain open on S u n d v  for the limited purpose of 
selling certain slwified articles of m e ~ r h a i i d i ~ e .  Grocerv btores are not 
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included and i t  is not made to appear that  defendant keeps in stock for 
sale any one of the enumerated articles. KO competitor of his has been 
accorded a privilege which is denied to him. Linen Sercice Corp. r .  
Crisp, supra. 

While the evidence tending to show that  the conditions of the proviso 
are  not enforced may serve to indict the police officers of the municipality, 
it  forms no basis for an attack upon the constitutionality of the ordinance. 

As the defendant's business is not one of the classes of business affected 
by the proviso, he is not injuriously affected by the terms thereof. Hence 
he cannot challenge the constitutionality or validity of the ordinance. 
Chicago 7.. Rhine, 2 X.E. 2d 905,105 X.L.R. 1045. 

I n  the tr ial  below we find 
No error. 

LULA R. DAVIS v. H. A. MOSELET, w. H. BOYD, ALPHEUS JOSES, 
SCHOOL CO~MITTEEMEX; J. EDWARD ALLEX, SUPERISTESDEST OF 

SCHOOLS, AND THE BOARD OF EDUCATION. 

(Filed 2s September, 1M9.) 
1. Schools § 8d- 

The school committee and the countr board of education may be sued 
for a breach of a teacher's contract. 

2. Schools 8 8a- 

Where a letter containing notification of the rejection of a teacher is 
registered and mailed to her prior to the close of the school term during 
which she was employed, there is a compliance with G.S. 115-3.59 and i t  
is sufficient to terminate the contract even though not received by the 
teacher until after the expiration of the school term. G.S. 115-354. 

APPEAL by plaintiff from Bone, J . ,  at  May Term, 1949, of WARRES. 
Civil action to recover for alleged breach of contract to teach in the 

Liberia School, of the Warren County Administrative Unit. 
The plaintiff alleges in her complaint, briefly stated, these pertinent 

facts : 
1. That for sixteen years prior to and including 2 1  May, 1946, she had 

been teaching in the Liberia School, a t  Macon, in Warren County, North 
Carolina. 

2. That  the Liberia School closed the pear 19-13-46 on 24 Nay,  1946. 
3. That  up  to and including the date of the closi of the Liberia 

School for the school year 1945-46, she had not b e e n 2 v e n  any notice 
by the defendants or any of them, or on their behalf, that  her contract of 
employment under which she had been teaching would be terminated a t  
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DAYIS ti. MOSELEY. 

the close of the school Fear 1045-46, and be ineffective for the school year 
1946-47, and for succeeding years, and, hence, under the school law her 
contract was continued. 

4. That  she has held herself in readiness, and has offered her services 
as a teacher in keeping with the provisions of her contract, for  the school 
years 1946-47 and 1947-48, but that  defendants have refused to accept her 
services as such teacher,-to her great damage in the amount of salary 
that  would have accumulated to her as a teacher during said school years. 

Defendants, in answers filed, admit that  on 24 May, 1946. plaintiff 
completed the school year 1945-46 in the Liberia School, and tha t  she 
had taught i n  the school prior thereto. They deny other material allega- 
tions of the complaint, particularly the allegaticln that  notice of the 
termination of plaintiff's employment was not given to her prior to the 
close of the school year 1945-46. And they aver (1 )  that the plaintiff 
was duly and legally notified, by registered letter, of her rejection prior 
to the close of the school term, and (2 )  that  had plaintiff been so em- 
ployed, she failed to give notice of her acceptance as required by law. 

Upon the tr ial  in Superior Court the parties agreed that the Liberia 
School closed 24 May, 1946. And plaintiff offered eridence tending to  
show: That  she did not receive notice prior to 24 May, 1946, of her 
rejection as a teacher in the Liberirl School for the lmsuing year:  but that  
on 27 May, 1946, she did receive by mail in an envelope properly ad- 
dressed to her a t  Macon. Xor th  Carolina, and postmarked "Warrenton, 
May 23, 1946 ered," a registered letter, dated May 16, 1946, 
from the Superintendent of the Warren County school system, notifying 
her "that in accordance with the provisions of Section 12 of the North 
Carolina School Machinery Act as amended, the District Committee in 
charge of the District in which you hare  been employed during the ses- 
sion 1945-1946 has instructed me to notify you that your contract as 
teacher or  principal mill not be continued for the r:ession 1946-1947, this 
ac,tion heing pursuant to said section of the School Machinery Act as 
well as pursuant to Section 7 thereof as amended." 

. i t  the close of the eridence offered by plaintiff, defendants m o ~ e d  for 
judgment as of nonsuit. After discussion as to mhether plaintiff could 
maintain an action against the State or any of its subdivisions on the 
matters alleged in her complaint, the judge, not limiting his decision 
to the matters discussed, ruled that  plaintiff's eridence failed to make out 
ally legal cause of action, and allowed the motion of defendant for judg- 
ment as of nonsuit. 

From judgment in accordrlnce therewith, plaintiff appeals to Supreme 
Court and assigns error. 
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H e r m a n  L. T a y l o r  for plaintif f ,  appel lant .  
B a ~ z z e t  & Banze t  and  I i e r r  & K e r r  for defendants ,  appellees. 

WINBORKE, J. The sole assignment of error presented on this appeal 
challenges the correctness of the ruling of the trial judge in granting 
defendants' motion for judgment as of nonsuit a t  the close of evidence 
offered by plaintiff. 

I t  appears from the record that  this ruling was based upon two 
grounds: The first is that  this action is in effect an  action against the 
State, and may not be maintained by the plaintiff. This subject was 
fully considered by this Court in the case of K i r b y  v. Board of Educa t ion ,  
ante ,  619. I t  was there held that  such an  action as this may be main- 
tained against the county board of education. Wha t  is said there is 
applicable here, and on the authority of that  case this ground for sus- 
taining the nonsuit is untenable. 

However, the second ground for the nonsuit, that  is, that  the evidence 
fails to make out a case, is sound. 

I n  this connection, i t  is provided in G.S. 115-354 that  a contract of a 
teacher or a principal shall continue from year to year until the teacher 
or principal is notified as provided in G.S. 115-359; Provided, such 
teacher or principal give notice of acceptance of the employment as there 
required. K i r b y  v. Board o f  Educa t ion ,  supra. And the notice required 
by G.S. 115-359 is that  "it shall be the duty of such county superintend- 
ent . . . to notify all teachers and/or principals now or hereafter em- 
ployed, by registered letter, of his or her rejection prior to the close of 
the school term . . ." 

Thus it appears that, by force of this statute, the notification is conl- 
plete when the letter containing it is both mailed and registered. 39 Am. 
Ju r .  250, Section 25. Hence, the evidence indicating the mailing of such 
letter prior to the close of the school term shows a compliance with the 
statute. 

The j ~ ~ d g m e n t  below is 
Bffirmed. 
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STATE OF NORTH CBROLINA v. CHARLIE JJOOliE ASD SURETY TAR 
HEEL BOND COMPBNT. 

(Filed 28 September, 1940.) 
1. Process 8 1%-- 

I t  is the service of process and not the return cf the officer which con- 
fers jurisdiction on the court. G.S. 1-101, and the return merely perfects 
the record and furnishes proof of service for the guidance of the court, 
G.S. 1-102. 

While i t  is a better practice for officers to make their returns of process 
show with particularity upon whom and in v h a t  manner the process was 
served, their endorsement "served" implies service as  the law requires 
and such return signed by the officer in his official capacity is sufficient to  
show prima facie service a t  least, and error in the date of service is imma- 
terial. 

3. Process 5 14- 
The court has discretionary po~ver to permit rm officer to amend his 

return by adding certain specifications as  to the manner of service or the 
acts done in compliance with the statute, by including the names of the 
persons served and the capacity in which they were served, by adding or 
correcting the signature of the officer, or in an:: other manner to dis- 
close full compliance with the law. 

4. Process 8 7- 
Service of the sci. fa. on the local agent of a bonding company who had 

executed the bond in behalf of the corporate surety is service upon the 
corporation. G.S. 1-97. 

APPEAL b y  defendant bonding company f rom S e t t l e s ,  J., Apr i l  Term, 
1949, TRANSYLVAPI'IA. Affirmed. 

Cr imina l  prosecution heard on motion of defendant  bonding company 
to vacate judgment  absolute on defendant's a p p e x a n c e  bond f o r  w a n t  
of service of xi. fn. 

Defendant  bonding company became surety on the  appearance bond of 
defendant  Moore. J u d g m e n t  ~lisi was enteyed on the bond. Sci. fa .  w a s  
issued 3 J u l y  1945. T h e  sheriff returned the sci. fa.  endorsed: "Served 
on T a r  Heel  Bonding Co. 7-1-45. B. II. Freeman,  Sheriff.'' Thereafter ,  
a t  the  December Term,  1945, judgment  absolute wns entered. 

A t  the  Apr i l  Term, 1949, appel lant  filed motion to vacate the judgment  
alleging t h a t  the  xi. fn. was not properly served 011 i t  fo r  t h a t  it was not  
served on a n y  officer of the corporation and t h a t  its officials learned of t h e  
judgment f o r  the first t ime a t  the  December Term,  1948. 
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When the motion came on to be heard, the court below permitted the 
sheriff to amend his writ by adding thereto the following: 

"By delivering a copy to T.  S. Wood, Local Agent of T a r  Heel Bond- 
ing  Company. B. H. Freeman, Sheriff." 

I t  thereupon denied the motion to vacate and defendant bonding com- 
pany appealed. 

R a m s e y  cP. H i l l  for plainti f f  appellee.  
Char l e s  0. P. T r e x l e r  and  C .  P. B a r r i n g e r  for T a r  H e e l  B o n d  C o m -  

p a n y ,  appel lant .  

BARSHILL, 5. The appellant, in the affidavit filed in support of its 
motion, does not assert that  T. S. Wood mas not its local agent a t  the time 
of the service of the sri. f a .  S o r  does it deny that  the sci ,  f n ,  was serred 
on him. I t  excepts to the action of the court in allowing the sheriff to 
amend hi< return and to the findings that (1) the return of the sheriff as 
amended cures the defect in the service, and (2 )  the sci. fa. was, in law, 
served on it. These exceptions are without substantial merit. 

I t  is the service of summons and not the return of the officer that 
confers jurisdiction. G.S.  1-101. The return merely perfects the record 
and fu rn i~hes  proof of service for the guidance of the court. G.S. 1-102. 

An officer having process in hand for service must note on the process 
the date receired by him, G.S. 1-94, and make due return thereof. G.S. 
162-14. These are the affirmative requirements of the statutes. 

The officer's return is his answer touching what he is commanded to do 
by the n rit. "It is the bringing of a process into court with such endorse- 
ments a. the law requires, whether they in fact be true or false." W a t s o n  
2 . .  IlIifche71, 108 N.C. 364; W a u g h  v. B r i t t a i n ,  49 N.C. 470;  P e r s o n  z.. 
S r i ~ ~ s o n ~ ,  87 N.C. 142; Lee  v. H o f f ,  221 N.C. 233, 19 S.E. 2d 858. 

While it is the better practice for officers to make their returns with 
that degree of particularity necessary to show exactly upon whom and 
in what niannw the process was served, failure to do so does not inrali- 
(late the service. "Served" implies service as by law required. S t r a y h o r n  
1 . .  BlalocX~, 92 N.C. 293; X c D o n a l d  z.. Carson ,  94 K.C. 498; I s l e y  z.. 
B o o n ,  113 S . C .  249. So then the return "served," or as here, "~erved on 
Ta r  Heel Bond Company. 7-1-45,'' signed by the officer in his official 
capacity is suEcient-at least p r i m a  facie-to show service. S t r a ~ j h o r n  
2.. Rlalock ,  supra.  The error in the date is immaterial. 

The court i n  its discretion may permit an  officer to amend his return 
b y  adding further specifications as to the manner of service or the acts 
done in compliance with the statute, by includillg the names of the per- 
sons served and the capacity in which they were served, by adding or 

the signatuic of the officrr, 01. in any other manlier deenwtl 
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necessary to disclose full compliance with the law. C a l m e s  v. L a m b e d ,  
153 N.C. 248, 69 S.E. 138 ;  C h d y  v. R. R., 116 N.C. 952; L e e  v. H o f ,  
supra.  Therefore, even if the original return was deficient-and this we 
do not concede-the court below was acting within its authority in per- 
mitting the amendment. 

The sci. fa. was served on a local agent of appellant-the agent who 
executed the bond in its behalf. This was service upon the corporation. 
G.S. 1-97; G r a d y  c. R. R., supra;  ClenLe6s v. R. It., 179 N.C. 225, 102 
S.E. 399. 

I t  follows that  the judgment absolute is not subject to attack upon the 
grounds set forth in appellant's motion and supporting affidavit. Hence 
the refusal of the court to vacate the same may not be held for error. 

The judgment below is 
-4ffirmed. 

STATE OF SORTH CAROLIXA r. CLAUDE McCOXSELL AXD SURETY 
TAR HEEL BOXI) COMPANY. 

(Filed 28 September, 1949.) 

, ~ P P E A L  by defendant bonding company from L77ettles, J., April Term, 
1949, TRAXSYLVAPI'IA. Affirmed. 

Criminal prosecution heard on motion of defend,snt bonding company 
to vacate judgment absolute on defendant's appearance bond for want 
of service of sci. fa. 

The motion to vacate and set aside judgment al~solute was overruled 
and defendant bonding company appealed. 

R n m s e y  &. H i l l  for plnintiff appellee. 
Charles  0. P. T r e x l e r  for d e f e n d a n t  T n r  Hee l  B o n d  Co. and C .  P. 

Burr inger  for defendant .  

PER CURIAM. This is a companion case to S.  7.. dloore,  a n t e ,  p. 648. 
I n  all material essentials the facts are the Sam,.. The judgment is 
affirmed on authority of the opinion in that case. 

Affirmed. 
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DALLSS RAY GREES, BY HIS NEXT FRIEND, CLbRENCE W. GRIFFIN, v. 
ROY BOWERS. 

(Filed 28 September, 1949.) 

1. Automobiles 5 18i: Negligence 3 20-Charge held for error as omitting 
question of proximate cause. 

Plaintiff was a four year old boy, and thus too young to be chargeable 
with contributory negligence. Held:  An instruction that if plaintiff's acts 
were the sole proximate cause of his injury the jury should answer the 
issue of negligence in the negative, but further charging that the jury 
would have to further find that there was no negligence on the part of the 
defendant in the operation of his motor vehicle, must be held for reversible 
error as omitting the element of proximate cause, even though in other 
parts of the charge the court correctly instructed the jury that negligence 
on the part of defendant must have been the proximate cause of the injury 
to render defendant liable therefor. 

2. Appeal and Error 5 391- 

Conflicting instructions upon a material aspect of the case must be held 
for prejudicial error. 

APPEAL by defendant from Rurgwyn, Special J u d g ~ ,  a t  April Term, 
1949, of MARTIN. New trial. 

This was an action for damages for a personal in jury  alleged to have 
been caused by the negligence of the defendant in the operation of a 
motor truck. 

Plaintiff's evidence tended to show that  an automobile containing sev- 
eral  paqsengers, including the plaintiff, a child of four years of age, was 
standing on a road or street in Parmele. The automobile was headed 
east and was nearer the south side of the road, leaving space on the north 
side for rehicles to pass. Defendant's truck approached from the oppo- 
site direction-that is, from the east, moving west-and passed on the 
south side of the automobile or to the truck driver's left. N o  signal was 
given. Juqt before the truck came opposite, two adult persons from the 
automobile attempted to cross to the south side of the road in front of the 
truck. One got safely across, the other jumped back in time to avoid 
being hit,  but the plaintiff, the little boy, jumped out of the automobile 
and was struck by the truck and injured. 

;Iccording to the defendant's evidence, the auton~obile was standing on 
the north side of the road and the truck had to pass on the left. The 
defendant tectified the horn was sounded, and that  just as the truck got 
opposite, the plaintiff suddenly jumped out of the automobile and into 
the side of the truck. 

There was verdict for plaintiff, and from judgment thereon defendant 
appealed. 
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Charles H. Xanning and R. L. Coburn fo r  plainiifl, appellee. 
Peel d Peel for  defendan f ,  appellant. 

DEVIS, J. The court properly ruled that  the plaintiff was not of 
sufficient age nor possessed of that  degree of intelligence which would 
make him chargeable with contributory negligence, but, i n  response to  
request from defendant, charged the jury that  "If they found from the 
evidence that  as the defendant uras passing the car in which plaintiff 
had been riding, the plaintiff jumped from the car and into defendant's 
truck, and that  this action on the par t  of plaintiff  as the sole proximate 
cause of his injury, they should answer the first issue no." To this the 
court added, ('I give you this instruction a t  the request of the defendant, 
charging you that  you would have to find that  there was no negligence on 
the part  of the defendant in passing the car, either 111 the way or manner 
in  which he operated his truck, or in the failure to give signals as he 
approached the car, or  his failure to keep a proper lookout-if you find 
from the testimony and by its greater weight, the burden being upon the 
plaintiff to so satisfy you, that  he did so." 

The effect of this instruction was to convey to the minds of the  jurors 
that they could not answer the first issue no unless they found tha t  
defendant was in no respect negligent, thus omitting the element of proxi- 
~ n a t e  cause. Sotwithstanding the defendant may have failed to exercise 
due care in the manner in which he drove his truck, or map hi - Cailed 
to give a signal, if his negligence map not the proximate cause he 
injury, he could not in law be held liable therefor, and he was entii. ' 

to  have the jury so instructed. 
True, the trial judge subsequently stated the rule correctly, but we 

think his modification of, or addition to, the defendant's prayer, in the 
way in which it was stated, was confusing to the jury and harmful to  the 
defendant. Nor  was the error cured by the later statement. "When there 
are conflicting instructions to the jury upon a m,xterial ~ o i n t ,  the one 
correct and the other incorrect, a new tr ial  must be granted." S. v. 
t3t*errash, 226 N.C. 632, 39 S.3. 2d 810; Dixon z'. Bror?cwell, 227 N.C. 
567 (571))  42 S.E. 2d 680; Templeton v. Kelley, 217 N.C. 164 (166), 
7 S.E. 2d 380. 

S e w  trial. 
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Jorrssos v. GAIXES. 

DENNIS F. JOHNSON AXD WIFE. ANN JOHNSON; JlIRIAhl L. HUJIPLETT 
A N D  H~SBASD,  J .  BARTON HUMPLETT; ROSA J. HARRELL A K D  HUE- 
BAND, W. B. HARRELL: AXD ROSA J .  HARRELL, G ~ A R D I A N  OF FRAN- 
CES IRENE JOHNSON AKV FRANKFORD JlILAND JOHNSON, v. 
C. T. GAINES ASD J .  C. KIRKMAN, TRADISG -4s GAINES AND KIRK- 
MAS. 

(Filed 28 September, 1949.) 
Wills 5 33i- 

Where a will devises the fee in lands and by later item expresses testa- 
tor's intent that all the real estate be kept intact for a period of 3.5 years 
and then equally divided between the beneficiaries, and that no part of the 
lands should be sold or encumbered during that period, held,  the attempted 
restraint on alienation, annesed to the derise in fee, is void. 

APPEAL by defendants from Cnrr ,  J., a t  Chambers in Burlington, N. C., 
20 July.  1949. From MARTIS. 

Control-ersy without action submitted on an agreed statement of facts. 
Dennis I?. Johnson and wife. Ann Johnson, contracted to convey to the 

defendants a certain tract of land, and duly executed and tendered a deed 
therefor, sufficient in form to rest the defendants with a fee simple title 
thereto. and denlanded the contract price, but the defendants declined to 
accept the deed or pay the purchase price on the grounds that  the title 
is defective. 

It appearsof record, that  F. M. Johnson, who died in 1936, devised his 
two-thirds nndirided intereet in the property involred herein to his wife, 
Rosa J. Johnson, for life, she being the owner in fee simple of a one-third 
nndirided interest in the land. H e  then devised the remainder of his 
interest in the land to his children, naming them, share and share alike. 
I n  later Items of his vi l l ,  he expresses i t  to be his will and desire that  
all his yea1 estate be kept intact for a period of thirty-five years from the 
date of his death, and then to be equally divided between his children, 
and that during the thirty-fire year period no part  of the land shall be 
 old or the interest of his minor children encumbered by their guardian. 

,111 the other beneficiaries under the last will and testament of F. M. 
Johnson have conrered to Dennis F. Johnson, one of the beneficiaries 
under the will, all their right, title and interest in and to the property in 
qnection, including Rosa J. Johnson, now Rosa J .  Harrell,  who has con- 
\.eyed to him her life estate as well as her one- th i~d interest in the 
property. 

I t  was agreed that if, in the opinion of the court, under the facts sub- 
mitted, the deed tendered by the plaintiffs Dennis F. ,Johnson and wife, 
-1nn Johnson, is sufficient to convey a good and indefeasible fee simplr 
title to the land in question, the judgment should be reudered in favor of 
the plaintiffs, otherwise for the defendants. 
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The court being of the opinion that  the deed tendered was sufficient to 
convey a fee simple title to the lands in question, gave judgment for the 
plaintiffs, and the defendants appeal and assign error. 

J .  W .  H .  Roberts for p la in t i f s .  
Peel cY. Peel for defendunfs .  

DENNY, J. I t  is conceded that  the tendered conreyance is valid unless 
the immediate power of alienation is affected by the expressed desire of 
the testator that  no part  of the property be sold for a period of thirty-five 
years after his death. 

I t  has been uniformly held by this Court that  an absolute restraint on 
alienation, for  any length of time, annexed to a grant  or devise in fee, 
is void. A condition subsequent attempting to limit the right of a devisee 
to sell or mortgage such devised premises will be regarded as inoperative 
and void. D o u g h s  v. Stevens,  214 N.C. 688, 2013 S.E. 366; Barco c .  
Ozciens, 212  N.C. 30, 192 S.E. 862; Williams v. Sealy,  201 K.c. 372, 
160 S.E. 452; Combs v. Paul ,  191 N.C. 789, 133 S.E. 93;  Brooks v. 
Crrifin, 177 N.C. 7, 97 S.E. 730; Schwren  v. Falls, 170 N.C. 251, 57 S.E. 
29 ; Holloway v. Green, 167 N.C. 91, 83 S.E. 243 ; T r u s t  Co. c. Sicholson ,  
162 N.C. 257, 78 S.E. 152;  Christinas v. W i n s t o n ,  153 S . C .  48, 67 S.E. 
58. 

The judgment of the court below is 
Affirmed. 

UNIVERSAL C. I. T. CREDIT CORPORATIOX v. BERTHA E. ROBERTS. 

(Filed 25 September, 1949.) 
1. Pleadings g 10- 

A counterclaim may not be founded upon damages arising subsequent to 
the institution of tlie snit, and when it is so fomded demurrer to the 
counterclaim is proper. 

2. Chattel Mortgages g 17: Bills and Notes § 24LSubsequen t  agreement 
held to defeat payee's right to invoke acceleraticm clause. 

Defendant executed note secured by chattel mortgage on an automobile 
payable in monthly installments and containing an acceleration clause in 
case of default in any monthly payment. Defendant alleged that tlie car 
was involved in a wreck, that she reported same to the manager of one of 
plaintiff's oflces in accordance with the agreement, that the manager 
advised her to withhold further payments until the repairs to her car could 
be adjusted with the insurance company, and that in violation of this 
agreement plaintiff instructed the repair shop not to release the car until 
the entire balance due on the purchase price was paid and instituted this 
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action to recover the entire amount due. H e l d :  The allegations are SUB- 
cient to defeat plaintiff's right to invoke the acceleration claose, and 
judgment on the pleadings in plaintiR's favor was error. 

3. Appeal and Error § 40a- 

An appeal from judgment on the pleadings presents the question whether 
the judgment is supported by the record. 

APPEAL by defendant from Jforris ,  J., a t  S p r i l  Term, 1949, of NASH. 
Civil action to recover on conditional sales contract with ancillary 

remedy of claim and delivery. 
I t  is alleged that  on 18 September, 1948, the defendant executed to the 

Attleboro Motor Sales of Attleboro, Mass., conditional sales contract or  
title-retained note and chattel mortgage on one Chevrolet Business Coupe, 
1947 Model, for  $2,176.96, payable in monthly installments of $71.54, 
and containing acceleration clause in case of default in any monthly pay- 
ment :  that  on the same day this conditional sales contract was duly 
assigned to the plaintiff. 

I t  is further alleged that  except for one monthly payment, the defend- 
ant  has made no further payment on her note and mortgage. Wherefore, 
the plaintiff demands judgment for the total balance due and for posses- 
sion of the mortgaged property. 

The defendant admitted the execution of the conditional sales contract, 
or note and mortgage, but denied that  there had been any breach of its 
terms on her part. 

On the other hand, she alleged by way of counterclaim, that  on 2 No- 
vember. 1948, she was involred in a wreck with a truck on Highway No. 
301 in Nash County, N. C., and that  in conformity with the provisions 
of the "Nationwide Travel Emergency Certificate" issued to her by the 
plaintiff at the time of purchase of the car, she reported the wreck to the 
manager of plaintiff's Raleigh, X. C., office who advised her, in response 
to her specific inquiry, to withhold further payments on the purchase 
contract until the repairs to her car could be adjusted with the insurance 
company; that  in violation of these instructions, the plaintiff instructed 
the repair shop not to release defendant's car until the entire balance due 
on the purchase price of the car was paid, and instituted this action, 
which has resulted in great loss and damage to the defendant, wherefore, 
damages both actual and punitive were demanded. 

The plaintiff demurred to the counterclaim on the ground that  it did 
not state facts sufficient to constitute a ranse of action. The demurrer 
was sustained and judgment mas entered on the pleadings for the plaintiff. 

From these rulings, the defendant appeals, assigning errors. 
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J a m e s  W .  K e e l ,  Jr., and  L. L. Davenport  for p l a i n t i f ,  appel lee .  
W i l k i n s o n  & K i n g  for de fendan t ,  appel lant .  

STACY, C. J. The damages alleged in defendant's answer, of which 
she may properly con~plain,  do not appear to have accrued prior to the 
institution of the present action, henct: i t  would seem that  the demurrer 
to the counterclaim was properly sustained. F i n a n c e  Corp .  r .  L a n e ,  2 2 1  
N.C. 189, 19 S.E. 2d 849. 

However, the answer does contain allegations, which, if true, would 
defeat the plaintiff's present right to invoke the acceleration clause of the 
contract. Thus, judgment on the pleadings should hare  been withheld. 
I t  is true, the defendant has not pressed this position in her brief, but 
she appeals from the judgment and it appears to be erroneous on the face 
of the record. 

E r ro r  and remanded. 

FRANK hL. PARKER, A D ~ ~ R . ,  v. D U K E  UNIVERSITY. ET AL. 

(Filed 28 September, 1949.) 

1. Appeal and Error § 40a- 

A single assignn~ent of error to tlie signing of the judgnient presents 
only whether error appears on the face of the reccnd. 

2. Appeal and Error § 40f- 
The denial of a motion to strike certain allegat~ons from the pleadings 

will ordinarily be affirmed on appeal when the matter can best be presented 
by esceptions to the evidence. 

APPEAL by defendants from X o o r e .  .I., at J u n e  Term, 1949, of BUN- 
COMBE. 

Civil action to recover clamages for death of' plaintiff's inte.;tate, 
alleged to have been caused by the wrongful act. neglect or default of the 
(defendants. 

Plaintiff's intestate was a patient in Higlilancl Hospital, A~hevil le,  
N. C.. occupying a roonl in Central Building, on the night of 10-11 
March, 1948, when said building was destroyed 1)y fire and plaintiff'r 
illtestate suffocated. 

Plaintiff sets up  a coninion-la~v action for negligence, and then in para- 
graph 9 of the complaint, adds seven specific allegations of negligence in 
violation of a city ordinance and under tlie General Statute4 of S o r t h  
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Carolina relating to "Fire Prevention" for "Hotels and other buildings 
.of like occupancy." G.S. 69-27, ef seq. 

I n  apt  time, the defendants moved to strike these specific allegations 
of ordinance and statutory violations from the conlplaint as being in- 
applicable, improper and prejudicial. 

The motion was overruled, and the defendants appeal, assigiiing error 
d (  in the signing of the judgment as appears in the record." 

T I ' .  I I .  X c G u i r e ,  .Jones d W a r d ,  George Penne71, and  Jesse A.  Jones  
for p l a i n t i f ,  appellee.  

H a r k i n s ,  V a n  Tl'inkle R. TT'alton and  E. C'. B r y s o n  for de fendan f s ,  
appel lan fs.  

STACY. C. J. The single imputed error "in the signing of the jutlg- 
ment." presents only the question whether error appears on the face of 
tlie record. Q u e r y  c. I n s .  C'o., 218 N.C. 386, 11 S.E. 2d 139;  '11'ilson I.. 
Char lo t t e ,  206 K.C. 856, 175 S.E. 306; Smith I - .  S m i t h ,  223 X.C. 433, 
27 S.E. 2d 137;  K i n g  r .  R u d d ,  226 F.C. 156, 37 S.E. 2d 116;  R a d e r  2 % .  

L'oach C'o., 225 S . C .  537, 35 S.E. 2d 609. 
We are not prepared to say that  such has been rerealrd or made mani- 

fest. S o r  is i t  according to precedent to chart the course of the trial on 
close or attenuate motions to strike portions of the pleadings. P e m b ~ r f o r ~  
1 . .  Greensboro, 205 X.C. 599, 172 S.E. 196; 13clrtiy 1 . .  Dahl, 209 N.C. 
746.164 S.E. 480; Sco t t  1 % .  Br?yan, 210 K.C. 475, I87 S.E. 756; L ~ t d u ' i c k  
r.. Ry. f ' o . ,  212 N.C. 664, 194 S.E. 282; I l i l l  1 % .  ,\'ftrnsbl~ry, 221 S . C .  339. 
20 S.E. 2d 308; Penny  1.. rS foue,  228 N.C. 295. 45 S.E. 2d 362. 

The same matters d l  be presented when the evidence is offered and 
they can then be readily deter~riined bp the ruliilgs thereon. Of course, 
the judgment here appealed from would h a w  no 1)earing on the  compe- 
tency of any evidmce which may he offered on the lirarillg. Rut the 
defendants say they will he prejudiced by thc readiug of these challenged 
allegations to the jury. K o  more $0. we apprehe~id, than tlie reading of 
tlie general allegations of negligence. Tlie jurg'q rertlict is to be rrntleretl 
on evidencp-~iot on controverted allegations of the con~plaint. /rosier!/ 
_Ifill 2.. Hos iery  Mi l l s ,  198 X.C. 596. 1 4 2  S.E. 794. It follows. tlierefo~.e, 
that on the record as prewiited. 110 d i s t ~ u . h a ~ l c ~  of the r ~ ~ l i n g  is indicated 
o r  required. 

,iffirmcd. 
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OSCAR GRANT v. JAMES E. BARTLETT. 

(Filed 28 September, 1949.) 

1. Negligence 8 19b ( I ) ,  19c-Evidence held for j u r y  in action tor negli- 
gent injury inflicted with an  axe. 

Plaintiff and defendant were engaged in clearing land, and plaintiff's 
hand was injured when struck by the axe wielded by defendant. Plain- 
tiff's evidence was to the effect that he was pulling ivy off a stump and 
that as his hand came back with the pull, defendant carelessly and with- 
out noting plaintiff's proximity, struck down with the axe causing the 
injury. Defendant's evidence was to the effect that plaintiff suddenly 
stumbled backward and downward and fell under the axe as it was de- 
scending, too late for defendant to arrest the stroke. Held: Defendant's 
motion to nonsuit on the ground of absence of evideme of actionable negli- 
gence and on the ground of contributory negligence was properly denied. 

2. Trial § S l b  

The failure of the court to give instructions on  subordinate features of 
the case will not be held for error in the absence of request for instruc- 
tions. 

3. Trial § 32- 

Where the trial court substantially complies with plaintiff's oral request 
for instructions in respect to evidence of previous statements made by 
plaintiff tending to contradict plaintiff's evidence on the stand, the failure 
to give more particular instructions on this aspect r i l l  not be held for 
error. G.S. 1-180 as amended by Chap. 107, Session Laws of 1949. 

APPEAL by defendant from Pless,  J., a t  J u l y  Term, 1949, of Mc- 
DOWELL. N o  error. 

This was an action to recover damages for an  injury to plaintiff's hand 
alleged to have been caused by the negligence of the defendant. 

Plaintiff and defendant were engaged in clearing land for a pasture, 
the defendant using an  axe. Plaintiff's allegation!: and testimony were 
to the effect that  as plaintiff was pulling ivy off a qtump his right hand 
came back with the pull, and the defendant, who was behind him, care- 
lessly and without noting plaintiff's proximity, struck down with his axe 
and cut plaintiff's hand, severing his little finger and permanently injur- 
ing the nerves in his hand. 

Defendant denied negligence on his part and pleaded the contributory 
negligence of the plaintiff. His  evidence tended to show that  the place 
of the injury was on a steep grade, and that  plaintiff was cutting a pine 
tree, and that  plaintiff i n  pulling bushes suddenly stumbled backward 
and downward, and fell under the axe just as  it  was descending, too late 
for defendant to arrest the stroke. 
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Issues of negligence, contributory negligence and damage were sub- 
mitted to the jury and answered in favor of plaintiff. From judgment 
ton the verdict defendant appealed. 

Roy W .  Dav i s  for plaint i f f ,  appellee.  
W i l l i a m  C .  Chambers  for de fendan t ,  appel lant .  

DEVIX, J. Defendant assigns error i n  the denial of his motion for 
,judgment of nonsuit. H e  presents the view that  the evidence was in- 
~ufficient to show negligence on his part, or, if so, that  the contributory 
negligence of plaintiff as a proximate cause of the injury was made out 
by the plaintiff's evidence. However, considering the evidence in  the 
light most favorable for the plaintiff on this motion, we think the case 
was properly submitted to the jury. Fitzgerald c.  R. R., 141 N.C. 530, 
54 S.E. 391; Cashwel l  v .  B o f t l i n g  W o r k s ,  174 N.C. 324, 93 S.E. 901; 
Il'vrick z.. Ballard Co., Inc . ,  224 N.C. 301, 29 S.E. 2d 900. 

Defendant noted exceptions to the judge's charge to the jury, and 
msigns error for that  the court failed therein to give instructions to the 
jury as to certain subordinate matters of evidence, but, as there was no 
request for instruction, these exceptions cannot be sustained. Bchool 
District  2). .-17amance C o u n t y ,  211 N.C. 213 (226). 189 S.E. 873. - .  ~ , , 

Defendant also assigns error in the failure of the court to review the - 
evidence of witnesses as to statements previously made by plaintiff which 
defendant contended served to contradict plaintiff's evidence on the 
stand. I t  appears from the record that  the court substantially complied 
with plaintiff's oral request in this respect and no prejudicial effect is 
perceived. I n  this connection it may be noted that by Chap. 107, Session 
Laws 1949, the language of G.S. 1-180 was amended by striking out the 
previous requirement that  the judge in giving a charge to a petit jury 
.'shall state in a plain and correct manner the evidence given in the case 
and declare and explain the law arising on the evidence," and providing 
merely that  "he shall declare and explain the law arising on the evidence 
qiven in the case. H e  shall not be required to state such evidence except - 

to the extent necessary to explain the application of the law thereto; 
provided the judge shall give equal stress to the contentions of plaintiff 
and defendant in civil action." 

The trial seems to have been free from substantial error, and the 
wsult will not be disturbed. 

Yo error. 
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MARY ELLEN WILLIAMS v. JESSE THOMAS WILLIAMS. 

(Filed 28 Septeraber, 1949.) 

Divorce and Alimony 8 12- 
In a wife's action for alimony without di~orcc? in which defendant's 

answer sets up the defense of adultery, it is error for the court to order 
temporary alimony to plaintiff without finding the facts mith respect to 
the plea of adultery. G.S. 50-16. 

APPEAL by defendant, Jesse Thomas Williams, from Shuford, S p e c i a l  
,Judge,  a t  February Term, 1949, of BTINCOMBE. 

The plaintiff, Mary  Ellen Williams, sued her husband, the defendant, 
for alimony without divorce under G.S. 50-16. Her complaint stated 
mith particularity a good cause of action under the statute for subsistence 
and counsel fees. The defendant answered, denying all of the essential 
allegations of the complaint except the fact of marriage and pleading 
adultery on the part  of plaintiff in bar. of her claim to alimony. 

The plaintiff made application for an allowance of counsel fees and 
temporary alimony from the earnings of defendant pending the trial and 
final determination of the issues involved in the action. When the appli- 
cation came on for hearing before Judge Shuford, the plaintiff and the 
(defendant offered conflicting testimony by affidavits and witnesses with 
respect to the plea that  the plaintiff hrtd been guilty of adultery. Judge 
Shuford entered an  order awarding plaintiff courisel fees and alimony 
pending the action without finding the facts upon this plea, and the 
defendant excepted to the order and appealed, assigning errors. 

II. K e n n e t h  Lee  for p la in t i f f ,  nppel lee .  
D o n  C .  Y o u n g  for d e f e n d a n t ,  appe l lan t .  

ERVIK, J. The defendant expressly pleaded the adultery of the plain- 
tiff in bar of her claim to alimony and offered te:,timony in support of 
his plea. I n  consequence, the order of the court awarding temporary 
alimony to the plaintiff without finding the facts with respect to this 
plea ignores the provision of the statute regulating independent suits for  
alimony without divorce, which was adopted in 1923 and which wads as 
follows: "In all applications for alimony under this qection i t  ihall be 
competent for the husband to plead the adultery of the wife in bar of her 
right to such alimony, and if the wife shall deny such plea, and the issue 
he found against her by the judge, he shall make no order allowing her 
any  sum whatever as alimony, or for her support, b u t  only her reasonable 
counsel fees." G.S. 50-16. The action of the court in awarding tempo- 
rary  alimony to plaintiff without making any determination as to the 
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validity of the defendant's plea constitutes error entitling defendant to a 
rehearing upon the application. P h i l l i p s  1 % .  P h i l l i p s ,  223 N.C. 276, 25  
S.E. 3d 848; H o l l o w a y  v. Ilollozcrry, 214 X.C. 662, 200 S.E. 436;  P r i c e  
1 % .  Pr ice ,  188 S.C.  640, 125 S.E. 264. 

Error.  

MRS. E1,IZABETH JIAcCLURE. ADMINISTRATRIX OF T H E  ESTATE O F  DOUGLSS 
JlacCLTRE, DECEASED. v. -4CCIDENT h CASUBLTT IXSURANCE CON- 
PAST O F  WIXTERTHUR, STVITZERLA4ND, A CORPORATIOX. 

(Filed 28 September, 1949.) 

dppeal and Error 9 38- 
Where the Supreme Court is evenly dirided in opinion, one Justice not 

sitting, the judgment of the lower court will be affirmed without becom- 
ing a precedent. 

SEAWELL, J., took no part in the consideration or decision of this case. 

DEFENDAST'S appeal from A1llloorc, J., Regular April Term, 1949, of 
BUNCOMBE Superior Court. 

lI'i11innz.s LC Tl'illitrms f o r  p l a i n t i f ,  appellee.  
H a r k i n s ,  l 'an  W i n k l e  4 I17alfon for de f endan t ,  nppe l lan t .  

PER CURIAM. This is an action brought by the plaintiff to enforce the 
alleged liability of the defendant upon an insurance policy which plain- 
tiff contends covers the accident or collision which r e~u l t ed  in the death 
of her intestate, and damages caused thereby. 

The Court being evenly dirided in opinion, , ~ r c r l r c l l .  J., taking no part  
in the consideration or decision of the case. the judgment of the Superior 
Court is affirmed and stands as the decision in this case without becoming 
a precedent. P a r s o n s  T. Board  of E d u c a t i o n ,  200 N.C. 795 ,  156 S.E. 163;  
Gooch T. l l ' e s f e rn  C n i o n  T e l e g r a p h  Po., 196 N.C7. S23, I46  S.E. 803. 

Affirmed. 



662 IS THE S U P R E M E  COURT. [230 

MILLARD GUNTER v. B. G. GUNTER AND ELJIEF1 GUNTER ASD WIFE, 
T'INA G'UNTER. 

( Filed 28 September, 1919. ) 
Mortgages 9 40- 

An alleged parol agreement entered into by the parties just prior to 
foreclosure sale, which amounts to nothing more thlin an oral option to the 
mortgagor to repurchase, is insufficient to charge the purcliaser a t  the 
sale as trustee or to impress a trust upon his title. 

APPEAL by plaintiff from Moore,  J., April Term, 1949, MADISOX. 
Civil action to impress a trust upon defendant's title to tlie seal prop- 

er ty  described in the complaint. 
From judgment of nonsuit plaintiff appealed. 

C a l v i n  R. E d n e y  and  J a m e s  E. Rec tor  for plainliff appellunt.  
Carl  R. S t u a r t  for de fendan t  nppelletls. 

PER CURIAM. A mortgage on the locus, executed by plaintiff, was 
foreclosed. Defendant became the purchaser a t  the sale. Plaintiff now 
seeks to h a y  defendant declared trustee for his use and benefit by reason 
of a parol 'agreement entered into by them just prior to the sale. A 
careful examination of the testimony discloses that  the contract of the 
parties, if made, constitutes nothing more than an  oral option to repur- 
chase. I t  is insufficient to charge defendant as trustee or to impress a 
trust upon his title. Hence the judgment entered must be 

Affirmed. 

LOTTIE A. PRIVETTE v .  MOSES B. AIJJEN. 

( Filed 28 September, 1949. ) 
Trial 8 48 % - 

Where the court sets aside tlie verdict in defendrmt's favor in the exer- 
cise of its discretion, plaintiff's appeal from the refusal of the court to set 
aside the verdict as a matter of law will be dismisised. 

APPEAL by plaintiff from N o r r i s ,  J . ,  a t  ,Ipsil Term, 1949, of NASH. 
Appeal dismissed. 

L. L. Dnvenport  and H o b n r t  Bran f l e y  for plaint i , f ,  appellalt f. 
0. R. Moss  for defeudut t t ,  n p p e l l ~ e .  
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PER CURIAM. T h i s  was a n  action to recorer the  possession of land. 
Defendant  alleged plaintiff held the  legal ti t le i n  t rus t  f o r  t h e  defendant. 
T o  the issue, "Is  the  plaintiff the owner of the  legal ti t le to  the  land," 
the  ju ry  answered "No," and  the  court  i n  i ts  discretion set aside t h e  
verdict. Plaintiff excepted to the rul ing of the court  i n  declining to set 
aside the  verdict as  a mat te r  of l aw and  appealed. Plaintiff 's motion f o r  
judgment non obstante aeredicto was properly denied. 

Appeal  dismissed. 

ROBERT 0 .  ALEXANDER T. G. H. LINDSEY, LAWRESCE E. BROWN, 
A N D  CARL W. SMITH. 

(Filed 12 October, 1949.) 

1. False Imprisonment 5 1- 
Ordinarily an officer is protected in serving a warrant for the arrest of 

an accused named therein even though the warrant is defective, but he 
may be held liable for a forcible arrest when it  appears on the face of the 
warrant that  the offense is beyond the jurisdiction of the magistrate 
issuing the warrant or that the charge does not constitute a criminal 
offense. 

2. Same- 
A warrant charging that the person therein named "did unlawfully and 

willfully trespass against the form of the statute." etc.. while defective, is 
not void, and is insufficient to constitute a basis for a n  action for false 
imprisonment against either the officers esecuting the writ or the person 
swearing out the warrant. 

3. Arrest § 1 (b)- 
An officer may not make an arrest withont a warrant for a misdemeanor 

not committed in his presence unless expressly authorized to do so by 
statute, and i t  is required that  the warrant be in the possession of the 
officer purporting to act thereunder or in the possession of a person acting 
in conjunction with him. 

4. False Imprisonment 5 2- 
The evidence disclosed that a municipal policeman arrested plaintiff a t  

the request of the sheriff of the county, and that the warrant remained in 
the possession of the sheriff a t  the time the officer made the arrest some 
fourteen miles away. Held:  Nonsuit was improperly entered in plaintiff's 
action for false arrest and false imprisonment as  to the sheriff and the 
officer making the arrest. but was properly granted as  to the person who 
swore out the warrant. 

Good faith of the officers in malting the arrest cannot be considered on 
the question of the lawfulness or unlawfulness of the arrest, but only on 
the question of damages. 
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6. S a m e  
Defendant was arrested by a n  officer not having the warrant in his pos- 

session, and was turned over to the sheriff who had possession of the war- 
rant. Held: Plaintiff in his action for false arrest and false imprisonment 
is entitled to recover only such actual or compensatory damages as  he 
sustained from the time of his arrest ~ m t i l  he was lblaced in custody of the 
sheriff. 

7. Malicious Prosecution 9 la- 
The elements of a cause of action for malicious l~rosecntion are  (1) the 

institution of the criminal prosecution, ( 2 )  \?ant of probable cause. ( 3 )  
malice, and ( 4 )  termination of the prosecution in favor of tlie plaintiff. 

S .  Malicious Prosecution 9 5- 
Withdrawal of criminal prosecution by comproinise brought about by the 

defendant in the criminal prosecution is not such termination of the prose 
cution as  will support a n  action by him for malicicus prosecution. 

9. Malicious Prosecution § 9d- 
In an action for malicious prosecution against complainant who swore 

out the warrant, the policeman who made the arrest and the sheriff' a t  
whose request the arrest was made, evidence as  to the withdrawal of the 
prosecution upon payment of the costs by the  omp plain ant. is compe- 
tent as  against all three defendant*, and it  was error to strike out such 
evidence as  against the sheriff and the policenian. 

10. Appeal and E r r o r  § 40i- 
In  passing upon plaintiff's eescptions to jndginent ns of nonsuit, the 

Supreme Court will not pass upon the credibility or weight the jury should 
give the evidence, but mill consider the evidence in the light most faror-  
able to plaintiff. 

11. Malicious Prosecution 8 10- 
Plaintiff's evidence tended to show that he was arrested for trespass 

when he visited the estranged wife of complainant, that the arrest made 
by a police officer without the warrant, that the sheriff refused to allow 
plaintiff bond because of personal animosity* and that  the warrant was 
withdrawn by consent of the issuing magistrate upon the payment of 
costs by complainant. Held: In  plaintiff's action for malicious prosecu- 
tion, the evidence was sufficient to overrule nonsuit a s  against the sheriff 
and complainant, but was insufficient as  against the officer making the 
arrest, there being no evidence that tlie officer had anything to do with the 
case except to make the arrest a t  the request of the sheriff. 

APPEAL by  plaintiff froni Shuford, Special J u d g e ,  a t  March  Term,  
1949, of B~XCOMBE. 

T h i s  is a civil action ill vhicl i  the  plaintiff seeks to  recover damages 
for  false arrest,  false imprisoninent and f o r  malicious prosecution. 

T h e  defendant  G. H. Liildsey and his wife, E leanor  Lindsey, were 
living separate  and apar t .  hal-ing entered into a separation agreement, 
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12  February, 1947. I n  May, 1947, Mrs. Lindsey was living in Black 
Mountain with her two children, a girl 14  and a boy 9, in a house rented 
by her. The plaintiff had been taking his evening meals with Mrs. 
Lindsey and on occasions would remain in the house until a late hour. 
Mrs. Lindsey testified the plaintiff had been paying her $10.00 a week 
for his evening meals. She also testified that  she had never forbidden 
the plaintiff to come on the ~remises ,  but that  her husband had protested 
to her about his presence there;  that  on one occasion he brought the 
defendant, Sheriff Lawrence E. Brown, to her home and the sheriff in- 
formed her that  he would hare  her and the plaintiff arrested if h e  
(Alexander) did not stay away from her. 

The plaintiff testified that  on 16 May, 1947, he had gone to the home 
of Mrs. Lindsey for supper and shortly after his arrival the defendant, 
Carl  W. Smith, came to the Lindsey home and requested him to come 
outside the house. "Smith said something about a little trouble and I 
said 'What's the matter, am I under arrest?' and he said 'Let's go,' and 
I got in the car with him and then I asked 'Where's the warrant  ?' and h e  
said, 'The Sheriff has got it.' " H e  mas then informed upon his inquiry 
that  he was being arrested for trespassing and that  the bond was $200.00. 
-1fter making some effort to secure a bondsman, he mas informed by the 
defendant Smith that  he mas not authorized to accept a bond. Where- 
upon Alexander was turned over to two deputies of the defendant, Sheriff 
Lawrence E. Brown, and lodged in the Buncombe County jail. I t  further 
appears from plaintiff's testimony that  prior to  his arrest the sheriff had 
eaid to him, "Bob if I catch you down a t  Lindsey's any more I 'm going t o  
lock you up, and her too," and when he mas asked what for, he replied, 
"I'll investigate that  on the 15th floor of the jail house." ,bid on the 
morning of 17  May, 1947, the defendant Brown took the plaintiff in his  
office and said to him, "Oh, yes, I told you I would get you on the 15th 
floor. . . . I don't have any use for you and you don't have any use 
for me." 

John Brit tain testified that  while the plaintiff was in jail in Black 
Mountain he offered to post bond for him, but that  the defendant Smith 
called the defendant Brown over the phone and after having a conrersa- 
tion with him he refused to accept a bond, stating he had no authority to 
do so;  that  he would have to contact Sheriff Brown; that  on the following 
day in dsheville, when he did sign the plaintiff's bond, the defendant 
Brown toId him that  the trouble between him and the plaintiff was caused 
by the plaintiff's failure to pay for his board  hen he had boarded with 
Brown's mother two or three weeks several years before and his refusal 
thereafter to support him in a primary campaign. 
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The warrant introduced in evidence is as follovis : 

"Grayson H. Lindsey, being duly sworn, coiiip1:iins and says, that  a t  
and in said County, on or about the 4th day of Mag, 1947, Robert blex- 
ander did unlawfully and willfully Trespass against the form of the 
statute in such case made and prorided, and contrary to the law and 
against the peace and dignity of the State. 

"Subscribed and sworn to before me. the 5th day of Mag, 1947. 
( s )  GRATSOS H. LIKDSEY. 

"E. E. WHITE, J.P. 

'(State of North Carolina-Buncombe County. 
"To Any Constable or other lawful Officer of Buncombe Coulity- 

Greetings : 
"You are forthwith commanded t o  arrest Robel t Alexander, and him 

safely keep, so that you hare him before me, the undersigned Justice of 
the Peace, a t  his office in Black Mountain Township, in said County, 
immediately to answer the abore complaint and be dealt with as the 
law directs. 

"Giren under my hand 2nd seal, this the 5th day of May, 194i.  
( s )  E. E. WHITE, J. P. (Seal)." 

On the back of the warrant there is this re turn:  '(Received 17th day 
of May, 1947, executed and returned for trial on the 17th day of May, 
1947, L. E. Brown, Sheriff, by Roy Alexander, Deputy Sheriff." 

E. E. White, the Justice of the Peace who issued the warrant, testified 
that the defendant Robert 0. Alexander (the plaii~tiff herein) was never 
tried, and that the warrant was withdrawn thereafter "on condition the 
defendant (the plaintiff herein) refrain from trespassing upon premises 
occupied by complainant's children"; that  two cf the brothers of the 
defendant (the plaintiff herein) assured the Coun; that Robert 0. Alex- 
ander would cause no more trouble, whereupon the Court consented to the 
warrant being withdrawn, and the complainant, G. H. Lindsey, paid the 
costs and the bondsman was released. 

At the close of plaintiff's evidence, the defeiidaiits made a niotion for 
judgment as of nonsuit. The motion was allowed as to all defendants on 
the action based upon false arrest and false impri.jonment, and as to the 
defendants Lawrence E. Brown and Ctirl W. Sniitt on the cause of action 
for malicious prosecution, and judgment signed accordingly. The plain- 
tiff appeals and assigns error. 

Guy Weaver for  p la in t i f .  
W .  li. M c L e n n ,  Do11 C .  Y o u n g ,  a n d  Oscctr Sfuli tott for de f endan t s .  
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DENPI'P, J. I n  order for us to determine the correctness of the ruling 
below granting the motion for judgment as of nonsuit, on the cause of 
action for false arrest and false imprisonment, it  is necessary to consider 
certain preliminary questions. (1 )  Was the purported warrant, copy of 
which appears in the record, sufficient to authorize a constable or other 
lawful officer i n  Buncombe County to arrest the  lai in tiff? (2 )  Conced- 
ing such warrant  to be valid, was the arrest made by defendant Carl W. 
Smith, a policeman of the town of Black Mountain, by direction of 
Sheriff Brown, illegal, when the sheriff retained the possession of the 
warrant  i n  Asheville ? 

Ordinarily an  officer is protected in serving a warrant, for the arrest of 
an accused named therein even though the warrant is defective. 8 .  71. 
Curtis, 2 N.C. 471; Welch v. Scott, 27 N.C. 72; S. I*. Furguson, 76 N.C. 
197;  S. 2'. Jnnws, SO N.C. 370; 8. 1). Jones, 88 K.C. 671; S. T. Duln, 100 
N.C. 423, 6 S.E. 89;  S. v. Gupton, 166 N.C. 257, SO S.E. 989; Clark's 
Criminal Procedure, Section 9, p. 41. Ru.@n, J., said in Welch 1 1 .  Scott, 
s z rpm:  "When the warrant purports to be for a matter within the juris- 
diction of the justice (magistrate) the ministerial officer is obliged to  
execute it, and of course must be justified by it. H e  cannot inquire upon 
what evidence the judicial officer proceeded, or whether he committed an 
error or irregularity in his decision . . ., the constable has nothing to 
look to but the warrant  as his guide, i t  follows, that  he is justified by the 
warrant, though not purporting to have been, nor in fact issued on a 
sworn charge." 

I n  the case of S. 1%. CTzrpton, s u p r a ,  the defendant, an officer, was on 
trial for murder of Charles Snyder, having killed Snyder while attempt- 
ing to arrest him. The State contended the warrant  under which the 
officer was purporting to act was void, but this Court held otherwise. It 
was pointed out that  i t  is contemplated in the law, that  magistrates, not  
learned in  the law, may sometimes issue papers defective in form, and 
even in substance, but the method of correction is provided by statute. 
Rev. 1467, now G.S. 7-149, Rule 12. S. v. Pool, 106 N.C. 698, 10 S.E. 
1033; S. v. Smith, 103 N.C. 410, 9 S.E. 200; S. u. Smith, 98 N.C. 747; 
S. v. T 'aughan ,  91 N.C. 532. The complaint or accusation in the war- 
rant  was held to be but a defective statement, being too general, but the 
nature of the crime charged sufficiently appeared for the purpose of arrest 
and to justify the officer in making it. 

On the other hand, i t  has been held that  an officer cannot justify an 
arrest, by force of a warrant issued by a justice of the peace, when i t  
appears on the face of the warrant  to be for an offense of which he has 
no  jurisdiction. S. a. JfcDonnld, 14 N.C. 469. And an  action for false 
arrest will lie for the arrest of a party on a charge which does not con- 
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stitute a criminal offense. Rhodes  v. C'ollins, 198 X.C. 23, 150 S.E. 492; 
Wharton's Criminal Procedure, Vol. 1 ,  Sec. 31, p. 13-1. 

The warrant  under consideration is defective, but not void. I t  was 
sufficient to show that the complaiiiant intended to charge a trespass 
which is a misdemeanor, an  offense within the jur~sdict ion of the magis- 
trate who issued the precept; and when it was executed the detention 
thereafter was legal, and the defendants camlot be held for false imprison- 
ment after such service or execution. 

The second question is more difficult. The overwhelming weight of 
authority, however, seems to be to the effect thal, in making an  arrest 
without a warrant  for a misdemeanor not committed in the presence of 
the officer, unless expressly authorized to do so by statute, the officer 
making the arrest or someone assisting him, must t.are the warrant  in his 
possession. 

I n  6 C.J.S. 576, et  seq., we find the general rule stated as follows: 
"The warrant  must a t  the time of the arrest be ill the possession of and 
with the person purporting to act thereunder or of one with whom he is 
acting in conjunction. . . . Accordingly, when the warrant  is a t  the 
officer's home some distance from the scene of the arrest (citing 8. 1.. 

Beal ,  170 S .C .  764, S T  S.E. JIG),  or in the hands of another officer who 
is not a t  the scene of the arrest, or in the central cffice of a city detective 
bureau, the arrest is unlawful." Likewise, in 4 Am. Jur. ,  19, et seq.. 
i t  is said : "Under the common law a conservator of tlie peace has author- 
ity to make an  arrest without a warrant  for a inisdemeanor inrolring a 
bl.each of the peace committed in his presence, but not for one not com- 
mitted in his presence. .it common law the right to arrest for a misde- 
meanor committed in the presence of the officer is confined to those 
offenses which amount to a breach of the peace, but the distinctioi~ is of 
slight importance today. Statutes in many, if not all, states ha re  en- 
larged the right of arrest without a warrant, so that arrests may be made 
hy police officers, town ~narslials, etc., for  any offense committed in their 
presence, including brenches of ordinances and offenses not amounting to 
a breach of the peace. I n  a n y  cnsc, if the  o f e n s e ,  though  inco l r ing  cr 
breach of t h e  peace, i s  not commi t t ed  in tlie o f iccr 's  presence, h e  cannot  
arrest w i thou t  n zunrrnnt." (Italics ours.) 

There is a distinct difference in thci right to arrest for the commission - 
of a felony without a ~ v a ~ ~ a n t ,  and the right to arrest for the commission 
of a misdemeanor. I n  this jurisdiction any person ('in whose presence a 
felony has been committed may arrest the person whom he knows or has 
reasonable grounds to believe to be guilty of such offense,'' without a 
warrant, and it is the "duty of any sheriff, coroner, constable or officer 
of the police, upon information, to assist in such arrest." G.S. 15-40. 
And G.S. 15-41 reads as follows: "Every eheriff, coroner, constable, offi- 
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cer of police, or other officer, entrusted with the care and preservation of 
the public peace, who shall know or have reasonable ground to believe 
that a i l  felony has been committed, or that  any dangerous wound has 
been gi\ en, and shall hare  reasonable ground to believe that  any particu- 
lar  perboil is guilty, and shall apprehend that  such person may escape if 
not immediately arreqted, shall arrest him without warrant, and may 
summon all bystanders to aid in such arrest." I t  is further provided in  
G.S. 15-42 : ('When a felony is committed in any county in  this State, and 
upon the commission of the felony, the person or persons charged there- 
with flees or flee the county, the sheriff of the county in which the crime 
was committed, and/or his bonded deupty or deputies, either with or 
without process, is hereby given authority to  pursue the person or per- 
sons 90 charged, whether in sight or not, and apprehend and arrest him 
or them anywhere in the State." 

But a r r e ~ t s  for misdemeanors without a warrant are limited strictly 
to certain misdemeanors committed in the presence of the party making 
the arrest. And unless expressly authorized by law, such arrests can 
only be made for a breach of the peace as defined in  G.S. 15-39, which 
provides : "Every person present a t  any riot, rout, affray, or other breach 
of the peace, shall endeavor to suppress and prevent the same, and, if 
necessary for that  purpose, shall arrest the offenders." 

Special laws have been enacted from time to time extending the power 
to  arrest without a warrant. The police officers in many of our towns 
and cities are authorized to arrest a person violafing any town ordinance 
in his presence, ecen when it does not amounf to a breach of the peace. 
See 15 N.C. Law Rev. 101, where many of the local statutes are cited. 
d bank examiner is authorized to make arrests without a warrant  under 
certain circumstances. G.S. 53-121. State forest wardens may arrest 
certain ~ i o l a t o r s  without a warrant. G.S. 113-49. Arrests may be made 
without a warrant  when an officer has evidence that liquor is being 
illegally transported. G.S. 18-6. S. v. Campbell, 182 N.C. 911, 110 
S .E.  16; S. v. Simmons, 183 N.C. 684, 110 S.E. 591; S .  v. Godette, 188 
N.C. 497, 125 S.E. 24; S .  e.  Jenkins, 195 N.C. 747, 143 S.E. 538. And 
we h a ~ e  a number of o t h e ~  statutes authorizing arrests without a warrant, 
under certain circumstances, but we know of no modification of the com- 
mon law rule which would authorize the arrest of this plaintiff on a 
charge of simple trespass, without a warrant. 8. 7>. Rogers, 166 S . C .  388, 
81 S.E. 999; 8. e.  Campbell, 107 N.C. 948, 1 2  S.E.  441. See also 6 C.J.S. 
593, and the numerous authorities cited therein. Furthermore, it  was 
held in the case of Wilson v. i~Iooreseille, 222 S . C .  283, 22 S.E. 2d 907, 
that where a misdemeanor is committed in the presence of a police officer. 
such officer is not authorized to pursue and arrest the offender beyond the 
territorial limits in which he is authorized hy law to make arrests. 
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Naturally the question arises as to whether or not these defendants 
are aided by the existence of a warrant  in the hand$, of one of the defend- 
ants in Asheville, while the arrest took place in Ellack Mountain. T h t  
defendant Carl  W. Smith, acted a t  the request of one of his codefendants 
who was the Sheriff of Buncombe County, and i,he Sheriff could nor 
legally do by another what he could not do himself H e  was not author- 
ized to make the arrest without a warrant, and therefore could not 
jiuthorize another to  do so. And the existence of the warrant  in the 
possession of the Sheriff in Asheville would not authorize a policeman 
in  the town of Black Mountain, about fourteen miles away, to arrest the 
plaintiff for a misdemeanor without a warrant. IIlcCullough 2). Green- 
field, 133 Mich. 463, 95 K.W. 532, 62 A.L.R. 906; K m t z e r  e. X a t t h e u . ~ .  
233 Mich. 452, 206 N.W. 982; Giddens v. State ,  154 Ga. 54, 113 S.E. 
?d6; H u n t e r  v. Lnzcrent, 158 La. 874, 104 So. 747. This  Court held in 
Jleeds 2,. Carver, 30 N.C. 298, that  where a defendant was in jail under 
one process and the sheriff requested that  he be detained until he could see 
the jailer who was his deputy, tha t  a detention after he was entitled to his  
release under the original process, was not unlawful, since the sheriff had 
another process, authorizing his detention, althou,gh the jailer nor the 
prisoner knew of the existence of the additional process a t  the time of 
his detention. 

Likewise, i t  has been held that  when a k n o m  oflicer has t ~ o  warrants 
i n  his hands, the one legal and the other illegal, and he declares that  the 
arrest is made by virtue of the illegal warrant, he cannot be held for false 
arrest or imprisonment, for the lawfulness of the arrest depends not on 
what he declared, but on the sufficiency of the authority which he actually 
had. S. v. K i r b y ,  24 N.C. 201. 

Bu t  in the case of S. v. Real ,  170 N.C. 764, 87 S.E. 416, where the 
warrant  was a t  the home of the deputy sheriff about one-half mile froin 
where the arrest was made, and the party arrested made no point of the 
fact that  the officer did not have the warrant, a third party, a brother 
of the arrested man, demanded the warrant  and assaulted the officer: 
Held ,  he had no right to demand the warrant. However, W a l k e r ,  J.. 
in speaking for the Court, said : "We must not be understood as justify- 
ing this or any other officer in arresting without a warrant, except where 
allowed by law. An officer should obey the law as well as other persons, 
and, when he does so, the law will protect him while in the execution of 
its process." 

We think the arrest of the plaintiff was unlawful. Even so, he did not 
demand the production of the warrant, but merely inquired as to where 
i t  was and upon being advised that  it was in the possession of the Sheriff 
in Asheville, he made no request for his release, othw than to be given the 
opportunity to post bond. The good faith of these appellees cannot L t  
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considered on the question of the lawfulness or unlawfulness of the arrest, 
hut may be considered on the question of damages. Rhodes v. Collins, 
supra;  C'rtudle 2.. B e n b o u ,  228 X.C. 282, 45 S.E. 2d 361. Therefore, 
plaintiff would be elltitled to recover only such actual or compensatory 
dainages as he sustained from the time of his arrest until he was placed 
in the custody of the Sheriff of Buncombe County, who had possession 
of the warrant, which did authorize his arrest. 

We think his Honor coninlitted error in allowing the motion for judg- 
ment as of nonsuit as to the defendants Brown and Smith, but not as to 
the defendant Lindsey, on the cause of action for false arrest and false 
imprisonment. 

We now consider the cause of action for malicious prosecution. T o  
establish such cause of action the plaintiff must prove: (1 )  Tha t  the 
tlefendant~ instituted or procured the institution of the criminal prosecu- 
tion against h im;  ( 2 )  that  the prosecution was without probable cause; 
( 3 )  that  it was with malice; and ( 4 )  that  it was terminated in favor of 
the plaintiff herein. Mooney v. Mul l ,  216 N.C. 410, 5 S.E.  2d 122; 
Perry 1 % .  Hztrdle, 229 N.C. 216, 49 S.E.  2d 400. But  where the criminal 
action is withdrawn or terminated by compromise brought about by the 
defendant, an action for malicious prosecution based thereon, will not lie. 
Welch  2%. Cheek,  125 N.C. 353, 34 S.E.  531. 

The plaintiff excepts and assigns as error the ruling of the trial judge 
in striking out the evidence as to how the criminal proceedings termi- 
nated, as against the defendants Brown and Smith. P e r r y  v. Hurdle ,  
vupm.  The exception was well taken and will be sustained. 

We do not pass upon the credibility or weight the jury should give to 
the eridence in any case; but on a motion for judgment as of nonsuit, it  
is well settled that  we must consider such evidence in the light most 
favol-ahle to the plaintiff. Garrett v. Garrett,  229 N.C. 290, 49 S.E. 2d 
643; Pascal v. T r a n s i f  Co., 229 N.C. 435, 50 S.E. 2d 538; B u n d y  a. 
Powell, 229 N.C. 707,  51 S.E.  2d 307. And when the plaintiff's evidenre 
is so considered, we think it is sufficient to carry the case to the jury as 
against the defendants Lawrence E .  Brown and G. H. Lindsey, but not 
sufficient to do so as against the defendant Carl W. Smith. There is no 
eridence in this record that  the defendant Smith had anything to do with 
this case except to arrest the   la in tiff a t  the request of his codefendant, 
Lawrence E .  Erown, and to turn  him over to the Sheriff's deputies. 

Therefore, the ruling of the trial judge in granting the motions for 
judgment as of nonsuit as to all the defendants on the first cause of action, 
that is for false arrest and false imprisonment, is reversed as to the 
defendants Lawrence E. Brown and Carl  W. Smith, and affirmed as to 
G. H. Lindsey. On  the second cause of action for malicious prosecution, 
the ruling of his Honor in granting a nonsuit as to the defendants R r o ~ r n  
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and  Smith,  is reversed as  t o  t h e  defendant  Brown and affirmed as  to  the 
defendant  Smith.  

Bffirmed i n  part .  
Reversed i n  part .  

PRANCES GRIER. ADMIXISTRAT~IX OF TIIE ESTATE OF MISSOURI GILMORE, 
DECEASED, V. RENA C. PHILLIPS. 

(Filed 12 October, 1049.) 
1. Trial 3 22a- 

On motion to nonsuit, the evidence will be considered in the light most 
favorable to plaintiff, and plaintiff is entitled to every reasonable intend- 
ment thereon and every reasonable inference therefrom. G.S. 1-183. 

2. Physicians and  Surgeons 3 20-  

In a n  action for malpractice, the burden is upon plaintiff to show not 
only negligence but that such negligence was the prosirnate cause or one 
of the proximate causes of the injur j  or death. 

3. Trial g 2Sa- 
Evidence which raises a mere surmise or conjecture a s  to the esistence 

of a fact essential to the cause of action is insufficient to be submitted t o  
the jury. 

4. P h p i c i a n s  and  Surgeons 8 14- 
In  an action for malpractice, the fact that  defendant practiced dentistry 

without a license is immaterial upon the question of due care. G.S. 90-29, 
G.S. 90-40. 

5. Physicians and  Surgeons g 15- 

A person practicing dentistry without a license is require@ to exercise 
the care and skill of a licensed dentist. 

6. Physicians and  Surgeons 3 14- 
Dentists, in their particular fields, a re  subject to the same rules of 

liability a s  physicians and surgeons. 

7. Physicians and Surgeons 3 20-  

Plaintiff's evidence was to the effect that  her intestate went to the office 
of a licensed dentist, that  the dentist was out and ):hat the dentist's wife, 
who had no license, extracted three of intestate's teeth, that  thereafter 
intestate's gums became swollen and inflamed and that intestate died some 
ten days later of advanced nephritis. Held: There was no sufficient evi- 
dence to be submitted to the jury of negligence in the way or manner in 
which the teeth were extracted. 

8. Same--Evidence held insufficient to  show causal connection between 
extraction of teeth and death of intestate. 

Plaintiff's evidence tended to show that her intestate went to the office 
of a licensed dentist, that  he mas out, and that i he dentist's wife, the 
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defendant, who had no license, extracted three of intestate's teeth, and 
that intestate died some ten clap thereafter of ad~anced nephritis There 
was eridence that there is danger in pnlling teeth in the presence of 
Vincent's disease and that intestate bad this disease ~onle  four days 
after the extraction, but plaintifi's expert testi1non.v raiscd on ly  a surmise 
as to whether intestate had this disease a t  the time of the extraction. 
H e l d :  Defendant's motion to nonsuit was properly allo\\etl 

APPEAL by plaintiff from Xorr ia ,  J., a t  Ma. Term, 1949, of W~tsors.  
( ' i ~ i l  action to recorer (1) for alleged nrongful  death, ailti (8) for 

pain and suffering ~us ta ined by intestate of plaintiff bctneen date of the 
alleged wrong, and date of her death. 

Plaintiff allegei in her complaint as a first cause of action: 
That  on morning of 1S -lugust, 1947, her intestate %elit to the home 

and ofice of Dr. W. H. P h i l l i p ,  a dentist duly licensed and practicing 
his profrsqion. in TVilson. Sort11 Carolina, for the purpose of having a 
tooth extracted; that Dr .  Phillips was not there, but his wife, the defend- 
ant, who is not a dentiqt. nor trained and educated in dental science, 
licensed and qualified to prartice dentistry in the State of North Carolina, 
or elsewhere. was in hi. office; that  at inritation and requeqt of defendant 
intestate occupied the dentist's chair in the office for the purpose of 
allowing defendant to pull her tooth; that  intestate did not then know 
what defendant was about to do. and was ignorant of the danger, and 
trusted defendant to do her no ha rm;  that  while intestate was in said 
dentist's chair, defendant wrongfully, d l f u l l y ,  and negligently proceeded 
to 111111 all the teeth of intestate, notwithstanding the fact that  the condi- 
tion of her mouth. gums and general physical condition a t  the time showed 
that  \uch an act was hazardous to her life and well-being; that  defendant, 
in p~il l ing the paid teeth, willfnllg violated her duty to intestate and was 
negligent in that  the proper methods and safeguards for the health, pro- 
tection, and well-being of intestate were not used; that  defendant knew or 
should h a w  known (1 )  that she was not qualified or competent to  act as 
a d ~ n t i s t .  and ( 2 )  that  the pulling of the teeth of intestate would be 
dangerous to intestate's l i fe;  and that  immediately after her teeth were 
pillled, and as a rrsult thereof the intestate became seriously ill and died 
28 August, 1947, of an infection proximately caused by and resulting from 
the wid ~rrongful  conduct of defendant to the great damage of plaintiff. 

-1nd for a second cause of action. plaintiff reitwates the allegations of 
thr  firbt cause of action, and alleges that  on 18 August, 1947, immediately 
after defendant had pulled the teeth of intestate, she becalne seriously ill 
and all during the ten days of her illness immediately preceding her 
death, she wffered intense and serere physical pain resulting from and 
proximately caused by defendant's wrongful conduct, to her damage, etc. 



674 IS THE S U P R E M E  COURT. [230 

Defendant, answering the allegations of the colnplaint, admits (1) 
that she is not a dentist and is not licensed to practice dpntistry in the 
State of North Carolina or elsewhere; and (2 )  that on or about 1S 
August, 1947, plaintiff's intestate came to the office of Dr.  W. H. Phillips 
for the purpose of haring three teeth pulled; that  defendant at  request of 
plaintiff's intestate caused her to be seated in a dent,d chair and she, the 
defendant, examined the mouth and teeth of the plaintiff's intestate, and 
found that  the three teeth remaining in the intestate's mouth were loose 
and easy of extraction, and were of no service to intestate; and that  
defendant complied with the request and in~portunity of intestate and 
pulled the said three teeth. Defendant denied in material aspect other 
allegations of the two causes of action set forth in t l ~ e  complaint. 

Plaintiff offered on the trial in Superior Court the above admissions of 
defendant and the testimony of six witnesses, which may be sumnlarized 
as follows : 

(1) L. W. Morris, of Wilson, North Carolina, by whom Nissouri 
Cilmore, plaintiff's intestate, had been cbmployed for twenty years, testi- 
fied: That  after an absence of a few weeks she came to him Monday 
morning, 18 August, 1947, to get $3.00 to have three teeth pulled; that  
at  that time "she was thinner and weaker" than he had ever seen he r ;  
that about an hour later she came back for $2.00,-3aying it would take 
that much more; that she told him she had only three teeth, and, as he 
thinks, they were located in  the front upper gulns; that  he next saw her 
Tuesday night;  that a t  that  time she couldn't eat anpLhing, her gums mere 
so sore; that he next saw her in her room on Thursday; and that she 
could not speak, but he observed nothing to indicate she was suffering 
pain. 

(2)  Jul ia  Barefoot, at  whose home Missouri Gilmore had had a room 
for three years, testified: That  on the morning Missouri Gilmore had 
her teeth pulled, she, the witness, saw her going a i d  waved her hand to 
her, but she had her hand orer her mouth and said nothing; that, after 
her teeth were pulled, she saw her a t  home the same day;  that she was 
sick; that  her mouth looked raw "where they had pulled out her teeth"; 
that she didn't look right,-looked like she was going crazy--describing 
her actions; that she did not go to bed all night,-bi~t sat on a trunk by 
her door in her room,-and was in pain-groaning; that  she stayed in 
bed the third night;  that  other than her mouth b&lg swollen witness 
noticed nothing unusual about her ;  and that  while she said she was 63 
years old, "she was a heap older than me, and I am 65." 

( 3 )  Frances Grier, administratrix of the estate of Missouri Gilmore, 
plaintiff i n  the action, testified: That  Missouri Gilinore was her great- 
aun t ;  that she, the ~ i t n e s s ,  lives in  Raleigh; that  when she saw her aunt 
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on the 26th of August, she smelled an odor a t  her mouth when close to he r ;  
that  on the morning of 27th she was weak and could not eat or drink any- 
thing;  that  she, the witness, called Dr.  Barnes, and saw him examine her 
mouth;  that  "both gums, u p  and down, looked like it had been plowed up," 
-her gums were "like dark blood," and bad odors came from her mouth;  
that  her aunt had eight or nine old snags,-three solid teeth,-the rest 
kind of snags. 

(4 )  Dr.  Boise Barnes, a medical expert, testified : "I knew Xissouri 
Gilmore . . . I had occasion to see her in August 1947. The first time 
I saw her was on August 22nd, a t  her room where she was living . . . 
she was in what we call a semicose condition . .. . unable to speak . . . 
just looking off in space . . . I just looked in  the mouth and the gums 
were swollen and the mouth inflamed and the odor was of the character of 
a Vincent's infection, that  is, the same as trench mouth . . . I felt that  
she should be put in a hospital since she could not take anything by 
mouth. The next day when I called I was unable to see her as the front 
door of the house mas locked and I didn't see her until 2 or 3 days . . . 
I went again through the back and saw her then. She waq in a weaker 
condition. Her  mouth was generally inflamed. I suggested that  they 
put her in the hospital. I think that  was the 27th and she was brought 
to the hospital. I didn't notice that  she was in pain. She didn't react, 
didn't respond. I had to use a spoon to get her mouth open and she did 
not respond a t  that  time, did not make any sound. She was unable to 
take anything by mouth. She was in  a general toxic condition of the 
body. Also, the gums could have interfered as her inability to take 
nourishment caused the body perhaps to  fail to eliminate certain poisons 
the body accumulated. I found infection. The  gums were swollen, and 
were red, and there were some patches there, white patches, suggestive 
as the odor was too, of Vincent's disease and I made that  diagnosis . . . 
I later confirmed that  I was right in the first place. I would say that I 
saw the usual amount of infection. From my observation and treatment 
of her on August 22nd, I have no  opinion satisfactory to myself as to 
whether or not that infection was present on August 18, 1947. As to 
that, I am unable to say. I have no opinion satisfactory to myself 
whether it is characteristic of Vincent's disease to develop and become 
present to the infection stage in 4 days' time . . . I n  m y  opinion, the 
cause of her death was a chronic coildition of the kidneys, uremia, and 
that  with Vincent's infection would be my  diagnosis. I signed the death 
certificate reading 'Death due to S d r .  nephritis-T7incent infection of 
throat and gums.' " 

The doctor continued on cross-examination : "When I said that  I found 
her in a semicose condition that  means she was t~nconscious which might 
h a w  been from the kidneys or any other cause. That  condition is 
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symptoinatic of ureniia. The diagnosis I gare  was the immediate cause 
of death. The  urethra failure, failure of the function of the kidneys is 
the cause of uremia. I also stated that  the ureniia was induced bv chronic 
nephritis, inflammation of the kidneys, that  is a pre-existing or recurring 
of nephritis, this disease of the kidneys. This uremia was induced by a 
conditioii of the kidneys for some time and grew worse . . . I said I had 
no opinion as to vliether or not she would haye died as quickly whether 
her teeth were extracted or not." Then. on re-direct examination. Dr. 
Ijarnes said : "I am stating that  the condition of her kidneys accelerated - 
her death." Then on re-cross-examination, he continued: "She was an  
old woman and in a weakened conditioii . . . She l ~ a d  snags in her head 
a number of years, as Frances said. Uqually it is a comnion condition of 
infection when there are broken-off teeth. I t  can affect one's health 
adrerselv." 

(,I copy of the death certificate was introduced xily to be considered 
as corroborative evidei~ce, "tending to bear out tlie witness Barnes" and - 
not as substantive evidence.) 

(5) Dr.  E. ,4. Rasherry, a qualified niedical ekpert, testified in perti- 
nent pa r t :  "I am familiar with the disease k n o ~ v i ~  as Vincent's. I t  is 
c o n i ~ o i i l y  known as trench mouth caused by tn-o organisms working 
together which seem to harbor in the mouth. . . . When a smear from - 
trench mouth is spread on a slide, you can see two distinct organisms. 
. . . I heard Dr.  Barnes testify this morning. Vincent's disease is known 
as a chronic disease. . . . Assuming i t  to be true and that  the jury find. 
by the greater weight of the evidence that  tlie condition in plaintiff's 
intestate's mouth were as testified to by Dr. Barnes on ;lugust 22nd, when 
he first saw her, I hare  an opinion satisfactory to myself as to whether or  
not the plaintiff's inteqtate had Tincent's disease on August 18, 1947. My 
opinion is that  there v a s  Vincent's disease four days previous." 

,\lid on cross-examination the doctor in summarv testified: "When I 
gave to the court and the jury my  sworn opinioii that  she had trench 
mouth uii .\ugust 18, it was because I thought Dr.  J3arnes had said she 
had general infection, ulcerations and wliite caps, and called it trench 
inouth . . . I h a w  told you that  there are one, I T V O  and three things 
ilecessary to diagnose it as Vincent's disease ; genwal mouth infection. 
111cers in the mouth, white caps i11 the ulcers; and if Dr .  Barnes observed 
those three things, I am of the opinion that tlie plaintiff's intestate had it 
four days before. I f  from Dr .  Barnes' testimony, it was found that she 
had only g~ i i e ra l  infection and ulcers, she could hare had some other 
infection." 

Then. in answer to this question: "If lie (Dr .  Barnes) found only 
two-infection and the ulcers, are you now willing to 'wear  that if he foui~d 
t1io.e two things 011 the 22nd of Augnst, are yon willing to swear she hnd 
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Vincent's disease on the 18th?", the doctor answered: "Xo, I am not. 
Even if Dr. Barnes testified all three conditions existed, I would not 
make a diagnosis without a smear." 

This witness, Dr. Rasberry, also testified tha t :  "Nephritis is defined 
as  an infection of the kidneys . . . We call i t  inflammation of the 
kidnec . . . i t  is a condition which has an infection a t  the root of the 
trouble of the throat, of the ear, or scarlet fever, all that  affects the 
kidneys. I n  my  opinion there is danger in pulling teeth in the presence 
of any infection in the mouth. Assuming i t  to be true and the jury 
should find by the greater weight of the evidence that  the plaintiff's 
intestate had nephritis a t  the time she had her teeth extracted by the 
defendant and if the jury should find that  she then had Vincent's disease, 
i n  my opinion if this woman had chronic nephritis with Vincent's disease 
and if she had her teeth pulled, i t  would have a deleterious effect on her 
condition. B y  deleterious effect on the patient, I mean if she had Vin- 
cent's disease it would be hazardous. She would hare  less chance. Her  
general condition would be affected adversely. Assuming i t  to be true 
and that the jury should find by the greater weight of the evidence that  
the plaintiff's intestate had an  advanced case of nephritis on the 22nd day 
of August, 1947, as testified to by Dr. Barnes, in my opinion the plain- 
tiff's intestate would have had nephritis four days previously, on August 
18, 1947." 

( 6 )  Dr.  Dewey Boseman, a dental expert, testified : "A course of dental 
education includes the course of oral pathology. That  is the science that  
treats of the diseases of the mouth or adjoining tissues. I t  includes the 
recognition. diagnosis and treatment of Vincent's disease. There is 
danger in pulling teeth in the presence of Vincent's disease." 

Notion of defendant for judgment as of nonsuit a t  close of plaintiff's 
evidence was granted. And from judgment in accordance therewith 
plaintiff appeals to Supreme Court and assigns error. 

Connor ,  G a r d n p r  & C o n n o r  for p l a i n f i f f ,  nppe l lan t .  
L ~ ~ c n a  S. R n n d  and  Z. I I n r d y  R o s e  f o r  d e f e n d n n t ,  appel lee .  

VISHORSE, J. Did the trial court err  in rendering judgment as of 
nonsuit from which this appeal is taken? This is the only question here 
presented. And taking the evidence offered by plaintiff, as shown in the 
case on appeal, in the light most farorable to plaintiff, and giving to 
plaintiff the benefits of every reasonable intendment upon the evidence 
and ewry  reasonable inference to be drawn therefrom, as must be done 
in con~idering a motion for judgment as of nonsuit, G.S. 1-153, we are 
of opinion and hold that  the evidence is insufficient to carry the case to 
the jwy.  
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The burden was on plaintiff to  how by evidence not only that defend- 
ant  was negligent as alleged in the complaint, but that  her negligence 
was the proximate cause, or one of the proximate causes of the intestate's 
death. The proof should h a ~ e  been of such character as reasonably to 
warrant  the inference required to be established, and, not merely sufficient 
to raise a surmise or conjecture as to the existence of the essential fact. 
Smith 21. M'harton, 199 S .C .  246, 154 S.E. 12. 

The plaintiff contends that  there is error in the judgment below in 
several r e s ~ e c t s  : First  : I t  is contended that  the defendant, in extract- 
ing the teeth of intestate, was practicing dentistry without a license so 
to do, i n  violation of the statute, G.S. 90-29, enacted for the protection of 
the public, and ill the interest of public safety, for which a penalty is 
prescribed by the provisions of G.S. 90-40; that, hence, she was guilty 
of negligence per se:  and that  the evidence tends to show that  such negli- 
gence y a s  the proximate cause, or one of the proximate causes of the pain 
the intestate suffered, and of her subsequent death. 

As to this first contention : the mere want of a license to practice 
dentistry does not raise any inference of negligence. I f  an unlicensed 
dentist exercises the requisite skill and care in adrninisterjng treatment 
to a patient, he is not liable in damages for injury 1 0  the patient, merely 
became of his want of a license. 41 -4m. J u r .  202. Brown v. Skyne ,  
242 N.Y .  176, 151 S . E .  197, 44 ,l.L.R. 1407; Hardy  v.  Dahl, 210 N.C. 
530,187 S.E. 788. 

I n  the Hardy  cow,  in which the plaintiff sought to hold defendant, an  
unlicensed naturopathist, liable for alleged wrongful death, it  is said in 
opinion by Devin, J.: '(The fact that  the defendant was engaged in treat- 
ing patients without having obtained license so tl3 do, in violation of 
C.S. 6708, was not evidence of negligence in the treatment of plaintiff's 
intestate . . . The auestion was not whether he wa3 licensed, or not, but 
whether he exercised proper care in the treatment of a patient. As x7as 
said in Brown c. Shyne  . . . 'Unless the plaintiff's injury was caused by 
carelessness or lack of skill, the defendant's failure to obtain a license was 
not connected with the injury.' " And the opinion there concludes that  
"if defendant has been engaged in treating diseases in violation of the 
statute, he is liable to indictment, and, upon conviction, to suffer the 
prescribed penalty, but in a civil action, bottomed upon the law of negli- 
gence, the failure to possess a State certificate is immaterial on the 
iuestion of due care." 

S n d  in keeping with the ruling in the Hard?/ caw,  while i t  is provided 
by statute, in this State, that  the practice of denti5,try without a license 
is forbidden, G.S. 90-29. for violation of which upon conviction, a 
punishment is prescribed, G.S. 90-40, the failure to possess such license is 
immaterial on the question of due care. 
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Second: I t  is contended that  defendant, in practicing dentistry, with- 
out a license so to do, was required to exercise the care and skill of a 
licensed dentist. This appears to be the law. See Hardy v. Dahl, supra. 
And "dentists, in their particular fields, are subject to  the same rules of 
liability as physicians and surgeons." Smith v. McClung, 201 N.C. 648, 
161 S.E. 91, citing McCracken 21. Smafhers,  122 N.C. 799, 29 S.E. 354, 
and S r ~ h  P .  Royster, 189 N.C. 408, 127 S.E. 356. 

I n  S n s h  v. Royster, i t  is stated that  the law holds a physician o r  
surgeon "answerable for any injury to his patient proximately resulting 
from a want of that  degree of knowledge and skill ordinarily possessed 
by others of his profession, or for the omission to use reasonable care and 
diligence in the practice of his art,  or for the failure to exercise his best 
judgment in the treatment of the case." 

And in the case of XcCraclcen v. Srnafhers, sunra. the Court held that  
the degree of care and skill required of a dentist to his patient is that  
possessed and exercised hy the ordinary members of his profession. 

I n  the light of these principles, plaintiff in the present case contends, 
in the first place that  there is evidence from which a jury might reason- 
a b l ~  find that  defentlant, in extracting the teeth of intestate, failed to 
use reasonable care, that  is. was negligent in the way and manner she 
performed the operation, and that  such negligence was the proximate, 
or one of the proximate causes of the wrongs of which complaint is made. 
A l ~  to t h i ~  contention. e r i d ~ n c e  is lacking as to how defendant extracted 

L 

the teeth. whr-thcr she did or did not perform the operation in keeping 
with the care required of a licensed dentist. The evidence on which plain- 
tiff relie. is purely col~jectural and speculative. Such evidence is insuffi- 
c imt  to wppor t  a fillding that defendant extracted the teeth in a negli- 
gent manner, that  is, failed to exercise due care in extracting them. 

I n  the next place, plaintiff contruds that  all the evidence shows that  
defendant lacked the knowledge and skill ordinarily possessed by members 
of the dental profession; that a dentist possessing such knowledge and 
skill. unon examination of intestate's mouth, would have detected the 
symptoms of Vincent's diqease, or trench mouth, with which intestate was 
suffering, and would hare  so diagnosed her conditiou, and. upon such 
tliagnosiq. viould haye known that  it would be dangerous to extract teeth 
in the presence of such disease; and that, hence, in extracting the teeth 
of intestate under such circumstances and conditions defendant negli- 
gently ~ i o l a t e d  the duty she owed to the intestate. which negligence proxi- 
mately caused or contributed to wrongs of which complaint is made. 

As to this contention, it is conceded on this record that  defendant 
lacked the knowledge and skill of a licensed dentist. 

But the evidence offered by plaintiff fails to  show that  defendant's lack 
of knowledge and skill in dentistry was the proximate cause or one of the 
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proximate causes of the wrongs alleged by plaintiff. h d  in thi3 connec- 
tion, there is eridence that  in the study of dentistry there is a course in 
oral pathology, the science that  treats of diseases of the mouth, including 
Tincent's disease, and that  there is danger in pulling teeth in the presence 
of this disease. There is no evidence as to what was the condition of the 
mouth of intestate on 18 August, 1947, the day t h ~  teeth were extracted. 
While Dr .  Barnes. in examining intestate on 22 August, found her gums 
swollen and her mouth inflamed, and detected odors characteristic of 
Vincent's disease, he was unwilling to give an opinion as to whether these 
conditions existed on 18 August, 1947. And Dr.  liasberry tejtified tha t  
he predicated his opinion upon the impression that  Dr .  Barne; had testi- 
fied that  in exanlining intestate on 22 August he found the "one, two and 
three things necessary to diagnose i t  as Vincent's disease, general mouth 
infection, ulcers in the mouth, white caps in the ulcers." And the record 
fails to show that  Dr .  Barnes so testified. Moreover, Dr.  Rasberry says 
that  if only two of these essentials were present, he would not gire i t  as 
his opinion that  intestate had TTincent's disease on 18 August, and, 
furthermork, if all three conditions existed, he would not make a diagnosis 
without a smear test. Thus the evidence is insufficient to support a 
finding by the jury that  intestate had Vincent's disease a t  the time her 
teeth were extracted b ~ -  defendant. Hence, no causal relation&ip is 
~zhown. 

The judgment below is 
Affirmed. 

BROOKS EQUIPMEST A S D  JlASUP.4CTURING COJIPANT r .  FRED 
TAYLOR. 

(Filed 12 October, 1949.) 
1. Pleadings 8 15- 

Plaintiff demurred to defendant's counterclain~. The court reserved 
ruling thereon, heard evidence in the absence of the jury, and granted 
motion for nonsuit on the counterclaim. Held: The peculiar form of the 
proceeding taken under the snperrision of the court does not forfeit de- 
fendant's right to be heard on any aspect of his pleading which, by liberal 
construction, presents a cause of action upon which he may be entitled 
to relief. 

2. Fraud g 9- 

While the constituent fncts constituting frnnd must be pleaded, no set 
formula nor precise technical language is required, but the pleading is 
snfficient if, upon a liberal construction, proof of' the constitutive facts 
alleged would entitle the pleader to relief. 
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3. Same- 
Plaintiff instituted action on a note. Defendant alleged that the note 

was given for balance due on the purchase price of a tractor, that  prior 
to the sale defendant paid plaintiff to make an inspection of the tractor 
and report its condition, and that  plaintiff's sales agent made false and 
fraudulent statements as  to the condition of the tractor which induced 
defendant to make installment payments on the machine, and that when 
delirered the machine had basic defects amounting to a total failure of 
consideration. Held: The answer sufficiently alleges a counterclaim for 
frand a s  against demurrer. 

4. Sales § 6- 
Where the circumstances a re  such that  it is the duty of the seller to 

apprise the buyer of defects in the subject matter of the sale, known to 
the seller but not to the buyer, the doctrine of caveat cn tp to~  does not 
apply, and in such instance suppressio veri is as much fraud as s~cvgestio 
f a l s ~ .  

5. Sales § 28- 
Where the seller for a fee makes a n  inspection of tlie article a t  the 

buyer's request and thereafter represents that the condition of the article 
is "o.k.," it  is immaterial whether the seller consciously misrepresents its 
condition or was merely recklessly reporting so~netliing to be true of 
which he had no knowledge. 

6. Same-Whether buyer was entitled to rely upon seller's ~qmesenta t io~~s  
as to condition of machine held for jury. 

Defendant's evidence on his counterclaim was to the effect that lie 
wntchr4 a tractor a t  work, advised plaintiff's sales agent that  he knew 
nothing about tractors but would buy the tractor if plaintiff would take 
the machine back to its plant and check its condition, that this was done 
upon the payment of a fee by defendant, that upon inquiry by defendant, 
plaintiff's sales agent represented the condition of the tractor to be good, 
and that when delivered the block of the engine mas bursted and the 
piqton rotb of the cylinders operating the hoist had pulled out. Held: 
IVh~ther  defendant might'reasonably rely upon the representations as  to 
the tractor's condition under the circumstances was a question for the jury, 
there l~r ing  a reasonable inference that such defects existed a t  the time 
the machii~e left the plaintiff's plant. 

DERESDAST'S appeal  f rom Pless, J., Apri l  Term,  1949, AVERP Superior  
Court .  

The  plaintiff brought action on a n  installment promissory note ill the 
s u m  of $4,342.61, subject t o  a credit of $1,809.40, leaving a balance of 
$2,513.55. with interest, and filed complaint i n  the  usual f o r m  without 
revealing the consideration or detailed reference to  the security i t  
mentions. 

The  defendant, answering, admit ted tlie execution of the note, bu t  
averred tha t  i t  was procured through f raud  and sets up  the circumstances 
lie delloiiiinate~ a r  f r a u d  i n  a fu r ther  defellqe.-"rr~~s-actioll and counter- 
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claim." He  alleges, in substance, that the note represented the purchase 
price of a Caterpillar tractor purchased from plaintiff corporation under 
the inducement of false and fraudulent statement of the sales agent as to 
its condition, which plaintiff undertook to in~estigate and report, and 
that he was induced to make installment payments on the machine after 
discovery of its defective condition on the promise that plaintiff would 
remedy the same and put it in good condition. 

He  alleges a total failure of consideration by reason of the defective 
condition of the tractor and says that plaintiff should not recover any 
sum on its claim. H e  alleges that he has been compelled to spend approx- 
imately $2,800 in an effort to get the tractor to do  his work, upon i ~ h i c h  
he concedes a credit of $500, the total amount earned by the tractor while 
in his possession, and asks judgment for $6,257.41 due on his counter- 
claim. 

I n  reply the plaintiff sets up in detail the circumstances as it contends 
attended the purchase of the tractor. I t  is alleged that the defendant had 
an opportunity to inspect the tractor while in operation and did so 
inspect i t ;  denies that plaintiff sold the machine to defendant and avers 
that it was sold to defendant by one Lee Lambert, "who has no connection 
with the plaintiff except as a customer, and that by reason of his indebted- 
ness to plaintiff he caused the note sued on to be made payable to plain- 
tiff." I t  denies any liability in the matter; denies that i t  undertook to 
recondition the tractor or check its condition, but avers that it was em- 
ployed to make certain alterations and to do so ar the expense of the 
defendant. 

On the trial plaintiff introduced the note sued upon and also a condi- 
tional sales or title retention contract given in security for the note, in 
which contract the plaintiff appears as the original owner and seller, to 
whom the purchaser was solely obligated. 

J. J. Lannon, assistant sales manager, testified +hat defendant came 
to see him about buying a Caterpillar tractor, and that the company a t  
the time did not have one in its possession. Over objection the witness 
was permitted to testify ( a )  that the plaintiff had a customer who had 
one, (b )  that this customer, Lee Lambert, was indebted to plaintiff. 

Mr. Taylor and Mr. Davis went out from Knoxville and saw the 
tractor in operation, "working on the stockpile on Lan~bert Brothers' job, 
feeding the feeder of a black top plant." After watching the feeder 
about 15 minutes, Mr. Davis operated the tractor, or tried to do so, and 
after it was tried out Mr. Taylor bought the machintl. 

On cross-examination: "We watched Mr. D a ~ i ;  operate, or try to 
operate the machine for 10 or 15 minutes," and witness then took the 
machine to Knoxville. Mr. Taylor wanted the blades extended-it was 
not repairs; also lights were put on. 



N. C.] F A L L  T E R M ,  1949. 

G. R. Marshall, with whom the note had been discounted, testified as 
to payments made on this note, giving dates and amounts. 

W. B. Helsley, member of plaintiff's company, testified tha t  on failure 
of Taylor to  satisfy the note he paid the balance a t  the bank and took i t  
up. H e  exhibited paid check in the sum of $2,513.55, as used in  the 
exchange. Mr. Taylor made no further payments on the "repurchased" 
note. Plaintiff rested. 

The defendant demurred to the evidence and moved for judgment of 
nonsuit, which was declined. Defendant excepted. 

At  this point plaintiff demurred ore fenus to defendant's counterclaim 
and cross-action on the ground that  fraud had not been sufficiently 
alleged. The court withheld its rul ing;  and stated that  the jury would 
be excused and the defendant permitted, in its absence, to introduce evi- 
dence in support of his contentions. Thereupon the jurg retired and the 
defendant presented substantially the following evidence in support of his 
claim : 

Fred Taylor, the defendant, testified that  he had a conversation with 
Mr. Lannon, plaintiff's sales agent, a t  Knox~ i l l e  i n  1947. H e  told Mr. 
Lannon of his need for a tractor and of the work it was intended to do. 
At  Lannon's suggestion he went out some distance from Knoxville and 
looked a t  a tractor in operation which seemed to be pushing up gravel 
through the shorel, loading u p  trucks a t  a gravel pile. "We looked the 
tractor over and I told Mr. Lannon I knew nothing about a tractor but 
I would buy i t  if he would take i t  back to Knoxville and check i t  and see 
i11 what condition i t  was. The price was to be $6,244.11. Mr. Lannon 
said i t  was a great distance from Knoxville and would cost money to take 
i t  back and check i t  and see what condition the machine was in. Defend- 
ant  told him he was willing to pay to  find out what condition the tractor 
mas in and that  he also wanted the blades made wider. He paid Lannon 
$100 at the time and Lannon agreed to take it back and check it. About 
three days later Charlie Hughes called defendant and told him he had 
some papers from the Brooks Equipment Company for him to  sign. 
Defendant told Mr.  Hughes he did not want to sign the papers a t  the 
time because they had promised to take the tractor into the shop and 
check its condition. While they were talking about the tractor Mr. Davis 
had said there was something wrong about the hoist, the cutting clutch 
and some other part. This was called to Mr. Lannon's attention. Mr. 
Hughes got the papers the second or third day and defendant instructed 
him to hold them until he could ascertain whether or not the equipment 
company had checked the tractor as they had promised to do. Defendant 
called up  later and inquired of Lannon if they had checked the tractor and 
was informed they had. H e  asked him what condition i t  was in and 
Lannon said it was "o.k." Defendant arked him about the hoist. Lannon 
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said i t  was "0.k.; needed a little oil." Defendant then went back to  
Hughes' office and signed the papers. 

The equipment' conipany still lacked a little work in  widening the 
blades. Defendant was told he could have the tractor on a certain day. 
Defendant sent a "float" (motor carrier) for  the iractor which Lannon 
said was ready to go. Then defendant again called Lannon and inquired 
what condition the tractor was in, was i t  all shaped u p  and ready to go, 
and was told that  i t  was. This statement was confirmed by the head 
mechanic a t  Lannon's request. 

The defendant then let Davis take charge of the wactor and sent to the 
plaintiff a down payment of $8,148.01. The tractor was sent to Virginia 
where Taylor was to have it employed on a rental basis and an  attempt 
made to put i t  into servibe. When the tractor was delivered in Virginia 
i t  had to be "dragged off the float" or carrier there, "because they couldn't 
get the blades up." When the engine would start  u p  "it would shoot 
surplus water out of the exhaust pipe about the size of your arm, throw 
it up  in the air. This was a diesel engine and the x a t e r  was thrown up 
to the air  because of the block being bursted." 

Examination by the court :  Defendant testifiel3 that  he offerecl the 
machine back to the Brooks Company, notified them 10 or 15  days after 
the trade the machine was not what he wanted. H e  tried to get the 
machine to work before he said anything to them; had the hoist and the 
side cylinders taken off and sent them to the Marion Machine Shop and 
had the cylinder honed out and new pistons made for it. The piston rods 
had pulled out. H e  finally found that  i t  couldn't be used; and the con- 
tractor who had rented it ordered i t  off the job. Ere notified the plaintiff 
and received a letter from i t  to the effect that  t'he tractor belonged t o  
Mr. Lambert and that  the equipment company could do nothing about i t ;  
that  he would have to go back on Mr. Lambert. 

Defendant testified that  while attempting to use the tractor he did not 
succeed in getting more than one day's work out of it. H e  did receive, 
however, $500 which he said the contractor gave him more out of sympa- 
thy than in payment of rental. 

Defendant further testified as to sums spent in t~nying to put the tractor 
in condition to be used. 

The plaintiff having introduced admissions in the answer as to the 
execution of the note and installnient payments made by defendant and 
har ing  omitted the context, defendant presented in eridence portions of 
the answer alleging that  the execution of the note and the payment of 
installments were induced by the false representations of plaintiff. 

The following appears in the record: 

"Gpon being advised by counsel for defendant that  this evidence 
constituted the grounds for the alleged fraud, the Court stated: 
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'The defendant then offered other evidence which was corroborative 
and accumulative in support of the eridence testified by the defend- 
ant  himself, but upon intimation of the Court that  this would not, in 
the opinion of the Court, be sufficient to withstancl plaintiff's counter- 
claim, deferred to said intimation and offers no further e~idence. '  " 

Thereupon the judge entered the order:  "Upon the statement of the 
defendant that  he has no further evidence, the plaintiff's motion for judg- 
ment as of nonsuit on the couilterclaini is allowed." To this the defendant 
excepted. 

The court thereupon gare  a peremptory instruction to the jury that  
"if you believe all the e~ idence  of the case, and find that  to be the truth 
in the matter, you will answer the issue (as to the amount due plaintiff) 
in the sum of $2,513.55, with interest." To this defendant excepted. 
The jury answered as directed. Defendant mored to set aside the rerdict 
and the motion was denied, and defendant excepted. To the ensuing 
judgment defendant excepted and appealed. 

R. 147. W a l l  and F o v f s  '6 W a t s o n  for  de fendan t ,  appellant.  
Chorlcs  H u g h e s  atld Folger Townsend  for plnint i f f .  appellee. 

SEAWELL, J. When the plaintiff had completed its evidence counsel 
demurred to defendant's pleading mhich set up  his further defenqe hnd 
counterclaim, on the g r o u n d  t h a t  fraud was no t  s t~ , f ic ieat ly  alleged. The 
court reserved its judgment on the demurrer pending further proceedings. 
These consisted of a preview in the absence of the jury of the evidence 
the defendant inteiided to offer in support of his defense and counter- 
claim. I t  can readily be seen that  the defendant's evidence had no rele- 
vancy to the demurrer, which was to the pleading. A t  the conclusion of 
this hearing defendant was advised by the court that  i t  would not, in the 
court's opinion, be sufficient "to withstand plaintiff's counterclaim,"-no 
doubt meaning the claim plaintiff had asserted in the action. The drfend- 
ant, in deference to the intimation given by the court, "offered no further 
evidence." Thereupon the court allowed plaintiff's "motion for nonsuit 
on the counterclaim." This may have referred to the demurrer to the 
pleading, or it may ha\-e taken in conqideration the evidence just heard 
in the absence of the jury. 

The part  played by the defendant in establishing the theory of thr  
trial in the lower court, and the procedure adopted, seems subordinate to 
that  of the court, and ought not to forfeit his right to be heard on any 
aspect of his pleading which. by liberal construction, presents a cau*e of 
action upon mhich he may be entitled to relief. 
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The pleading, notwithstanding any defect of mere form, and regardless 
of its allegation of fraud, sufficiently sets u p  a cause of action for breach 
of implied warranty ;  and we have no doubt that  if presented in that  
aspect alone, without accompanying dirersions, the jury might ha re  
so found. 

But  our immediate concern is with the sufficiency of the defendant's 
plea of fraud and the support afforded it in the evidence he desired to be 
submitted to the jury. 

I t  is true that  the party charged with fraud must be informed of the 
constituent facts because he has to answer; and the judge passing upon 
the pleading, also, because lie must judgc. of their character as prima facie 
fraudulent;  but the pleading need not observe any set formula or be in 
precise technical language to  be good on demurrer. I t  is sufficient if,  
upon a liberal construction of the whole pleading, the charge of fraud 
might be supported by proof of the alltlged constitutive facts. However 
informal, the defendant's pleading fulfills this condition. 

Ordinarily the rule caveat e m p t o r  applies to sales of personalty, but 
there are so many exceptions that  we must look to  t'he particular circunl- 
stances surrounding the transaction to determine the respective duties of 
buyer and seller with respect to discovering defects uhown to ha re  existed 
in the subject of the sale a t  the time i t  is made. 

I t  is a practically universal rule, ant3 i t  is the law in this State, that  
under circumstances which make it the duty of the seller to apprise the 
buyer of defects in the subject matter of the sale known to the seller but 
not to the buyer, suppressio ver i  is a8 much fraud as suggesf io  fn ls i .  
46 Am. Jur . ,  Sales, sections 94, 96, 98;  Willistcn on Sales, sections 
631 ( a ) ,  632, 634; Restatement, Sales, 471 (b)  ; B r o w n  v. G r a y ,  51  X.C. 
103, 76 ,lm. Dec. 563; S o u t h e r n  I r o n  d2 E q u i p m e n t  Po. 1 . .  B a m b e r g ,  
h'. d M7. RY. Co.,  149 S.E.  271, 151 S.C. 506. To the defendant the 
serious defects existing a t  the time of the sale were u n k n o ~ m .  The casual 
inspection made by him in Tennessee and the opportunity afforded him 
were not sufficient to discover them. To him they were latent. H e  could 
not reasonably be supposed to h a ~ e  gone into the complicated interior of 
the tractor a t  that  time and discover the defects in the engine block and 
the cylinderq which operated the hoist. H e  explained to the selling agent 
that he knew nothing about tractors; and in fact must rely on the plaintiff 
as to the condition of the machine and its ability to perform the work 
intended. Plaintiff. the seller, introduved a new elmlent in the relation 
between the parties when its agent, at the request of the defendant, under- 
took to take the tractor to its shops in Knoxville and there investigate its 
condition and report thereon as a condition precedlwt to the sale. The 
duty then rested upon him, in the exercise of g o d  fai th,  to make the 
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exaniination which he had promised, and for which he had been paid, and 
report the condition to the prospective buyer. 

I t  may be inferred from the evidence that  the crack in  the engine block 
which caused the exhaust to spout water as soon as i t  was put to work 
in  Virginia, existed before i t  left plaintiff's possession; and that  the 
defect in the cylinders through which the hoist was operated did not 
suddenly develop en route from plaintiff's machine shops in Knoxrille to 
Trirginia. There is a reasonable inference that  they existed as material 
facts a t  the time of plaintiff's examination in its shops a t  Knoxville, and 
that  plaintiff's agent knew of this condition when he advised the defend- 
ant  that the tractor was "o.k." and ready to go;  and, therefore, i t  was his 
duty to disclose these defects to the defendant buyer. 

But  it will be obserred that  if these defects did exist, the selling agent 
added his positive declaration to the contrary in  reporting that  the 
machine was "o.k."; and i t  makes no difference whether he was con- 
sciously misrepresenting the fact, or was merely recklessly reporting 
something to be true of which he had no knowledge. 46 Am. Jur. ,  sec. 98;  
h n o .  61 A.L.R. 492, 509 (c)  ; Williston on Sales, 634. 

The main point is whether the defendant might reasonably rely on the 
plaintiff with respect to the condition of the tractor without undertaking 
an exanlination beyond the limits of his skill and experience and his  
opportunity, and which the plaintiff had specifically agreed to make for 
him. r n d e r  the circumstances we have outlined that  became distinctly 
a jury matter. 46 Am. Jur., p. 288, 598 ; 24 Am. Jur. ,  F raud  and Deceit, 
sec. 143. 

We cannot find from the record that  the defendant a t  any time sur- 
rendered hie rights by reason of the peculiar form of the proceeding in 
which he became involred. And we think that  his Honor was in  error 
i n  holding that  fraud mas not sufficiently pleaded and nonsuiting the 
defendant on his cross-action and counterclaim, and in instructing the 
~ e r d i c t  for the plaintiff. 

The defendant is entitled to a tr ial  de n o ~ ~ o .  I t  is so ordered. 
New trial. 

MRS. ALDA PROCTOR r. STBTE HIGHWAY A N 3  PVBLIC WORKS 
CODIMISSIOX. 

(Filed 12 October. 1949.) 

1.  Eminent Domain § 0- 

The State has delegated to the State Highwa? and Pnblic Works Com- 
mission the right to condemn private propert7 for the establishment and 
maintenance of highways. G.S. 136-19. 
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2. Eminent Domain 26- 

Where private property is taken for a high\va> under the power of 
eminent domain, tlie fee remains in tlie owner, who may subject the land 
to any use not inconsistent with the easement appropriated, but the High- 
way and Public Works Com~uission acquires the right to use the entire 
right of way for highway purposes whenever it deems such action con- 
ducive to the interest of the public, including the right to remove from the 
right of way any obstructions to the free passage of the traveling public. 

3. Eminent Domain § 2- 

Upon the taking of private property for a public use, the owner is 
entitled to just compensation for the property appropriated, nieasnretl by 
the loss occasioned to hiin by the taking. 

4. Eminent Domain § 14- 

If the owner and the State Highway and Public Works Conlmission a r e  
unable to agree as  to the ainonnt of compensation for taking of property 
under eminent domain, either party may institute l)roceediiigs to have the 
matter determined. G.S. Chap. 40, G.S. 136-19. 

5. Eminent Domain 5 8- 
The measure of damages for the taliing of a part of a tract of laud f ~ ~ r  

highway purposes is the difference between the fair market value of the 
entire tract immediately before the taking and the fair  market value of the 
portion left immediately after the taking, which difference enibraces corn- 
pensation for the part taken and compensation for injury to tlie remaining 
portion. less general and special beneflts resulting to the lando\vner by the 
utilization of the property for a highway. G.S. 13f1-19. 

6. Same- 
If the State Highway and Public Worlcs Cominiss~ion elects to conden~ri 

a part of a tract of land upon which a re  located buildings. such buildil~gy 
are  a part of the real estate upon which they stand and must be taken into 
account in determining the amount of compensation in so f a r  as  they add 
to the market value of the land. 

7. Same: Eminent Domain § 19- 

In  the absence of a n  agreement between the parties, the condemnor has 
no right to compel the owner to remove buildings scanding on the part of 
the tract condemned to the remaining lands of the owner, and the court 
properly refuses to coerce the owner to remove the buildings by impound- 
ing a part of the recovery, but commits error in adjudging that the recov- 
ery includes the cost of removing tlie b~~ildiiigs. 

8. Appeal and Error § 38- 
Where there are  no exceptions to any matters preceding the return of 

the verdict, it will be presumed that  the trial up to that ~ o i n t  was 111 

accord with the applicable principles of law. 

9 ,  Eminent Domain 9 18a- 
Vpon appeal from the award of the appraisers in condemnation proctv?d- 

ings the trial in the Superior Conrt is t7e ,~oro ,  and must proceed so fttr 
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as the question of damages is concerned as though no commissioners of np- 
praisal had ever been appointed. and therefore the court properly enters 
judgment upon the rerdict of the jury regardless of whether it is greater 
or smaller than the award of the commissioners and regardless of which 
party took the appeal. G.S. 40-20. 

APPEALS by both petitioner and respondent from Pless, J., and a jury, 
a t  the Ju ly  Term, 1949, of MCDOWELL. 

Pr ior  to 19 October, 1947, the petitioner, Mrs. h lda  Proctor, acquired 
title in fee simple to lands in Xar ion  To~vnship in McDowell County, 
containing her frame dwelling and a brick store building. On the day 
stated, the respondent, State Highway and Public Works Commission, 
entered the land of the petitioner and appropriated a portion of the same 
to public use as a right of way for a highway. Par ts  of the residence and 
store stand on the right of way taken by respondent, and the remainders 
of these buildings are on the residue of the petitioner's land. 

The appropriation was made by respondent without payment of com- 
pensation to petitioner, and without bringing any proceeding for con- 
demnation against her. I n  consequence, the petitioner instituted this 
proceeding against respondent, alleging that  it had taken a portion of 
her land in  the exercise of its power of emilicnt domain and praying the 
appointment of con~missioners of appraisal to assess the damages sus- 
tained by her by reason of the taking. The respondent answered, admit- 
ting the appropriation and stating that  it did not resist the prayer of the 
petitioner, and the clerk of the Superior Comt  made an order appointing 
commissioners of appraisal. 

The commissioners assessed petitioner's damages a t  $7,150.00, and filed 
their report accordingly. The petitioner did not challenge this report in 
any  way, but the respondent excepted thereto within the twenty days 
allowed by G.S. 40-19 upon the gronnd that  the amount of damages 
awarded by the commissioner.s was "grossly excessive." The Clerk entered 
his judgment overruling the respontleut's exceptio~i and confirming the 
report of the commissioners. The petitioner did not question the Clerk's 
judgment in any way. But  the respondent excepted thereto, and appealed 
therefrom to the court a t  term, den~anding "a tr ial  by jury of the issue 
of fact involved in these exceptiom and this appeal." 

The proceeding was tried before a jury a t  tern1 upon the single issue: 
"What amount is petitioner entitled to recoyer of respondent?" The 
jury answered ('$7,508.00." 

There was neither allegation nor evidence a t  the trial of any agreement 
between the parties for the remora1 of petitioner's frame dwelling and 
brick store building from the right of way to the residue of the petitioner's 
land. 
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All the exceptions are addressed to matters occurring subsequent to the 
return of the verdict. 

Respondent then advanced the proposition that petitioner's recovery 
could not exceed the amount assessed by the commissioners of appraisal 
because she had not excepted to the report of such ccnlmissioners and had 
not appealed to the court a t  term from the judgment of the Clerk con- 
firming such report. I n  consequence, respondent m o ~ e d  the court to set 
aside the verdict, and to sign a judgment as tendered by i t  fixing the 
petitioner's compensation a t  $7,150.00. Exceptions were noted by re- 
spondent to adverse rulings on these motions. 

Respondent further insisted that the petitioner should be required to 
effect the complete removal of her dwelling and stcre from the right of 
way to the residue of her land, and prayed the court to sign a proposed 
judgment tendered by i t  providing, in  substance, that  a portion of the 
compensation due petitioner, i.e., $4,000.00 or such other amount as the 
court might specify, should be impounded in the office of the Clerk of the 
court until the desired removal should be accomplished. The respondent 
reserved exceptions to the refusal of the court to enter such judgment. 

The court thereupon entered judgment awarding the petitioner the 
amount fixed by the jury, i.e., $7,508.00, as compensation "for the ease- 
ments of right of way" taken by respondent orer the lands of petitioner, 
and adjudging such recovery included the cost of (.learing the right of 
way of petitioner's residence and store. 

The parties took separate appeals from this judgment to this Court. 
The petitioner assigns as error the incorporation in the judgment of the 
adjudication that  the compensation awarded her embraced the cost of 
removing the buildings from the right of way, and the respondent assigns 
as error the rulings of the court set forth abow to which it ~avecl 
exceptions. 

P a u l  J .  Rf or?/ for  pe t i t ioner ,  appe l lan t  a n d  appe1lt.e. 
R. B r o o l e s  P e t e r s  a n d  P r o c t o r  & D a m e r o n  fo r  r e sponden t ,  nppe l lnn t  

and appel lee .  

ERVIN, J. Both appeals present this question: l[n the absence of an 
agreement so providing, can the State Highway and Public Works Com- 
mission require a landowner to remove buildings of a permanent character 
from the portion of his realty taken for highway purposes to hie remain- 
ing land ? 

The State has delegated to the State Highway and Public Works Com- 
mission the right to condemn private property for the establishment and 
maintenance of public highways. G.S. 136-19. When land is appro- 
priated under this power of eminent domain for th12 right of way for a 
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road, the general public acquires an  easement only in the land so taken, 
and the fee to  the property remains in  the landowner, who may subject 
the land to any use which is not inconsistent with its use for the purpose 
for which it is taken. But  the easement confers upon the State Highway 
and Public Works Commission complete authority to occupy and use the 
entire right of way for highway purposes whenever i t  deems such action 
conducive to the interests of the public. Hildebrand v. Telegraph CO., 
319 N.C. 402, 14 S.E. 2d 252. This necessarily implies that  the State 
Highway and Public Works Commission may remove from the right of 
Tray any obstructions to the free passage of the traveling public. 

I t  is a fundamental principle in this jurisdiction that  the taking of 
private property for public use imposes upon the condemnor a correlative 
duty to make just compensation to the owner of the property appropri- 
ated. Hildebrand 11. Telegraph Co., supra;  Sanders 2.. R. R., 216 N.C. 
312, 4 S.E. 2d 902; Reed 21. H i g h w a y  Commission,  209 N.C. 648, 184 
S.E. 513; H i g h w a y  Commission I;. Young, 200 N.C. 603, 158 S.E. 91. 
Such compensation is to be measured by the loss occasioned to the owner 
by  the taking. S. v. Lumber  Co., 199 N.C. 199, 154 S.E. 72. 

I f  the State Highway and Public Works Commission and a landowner 
are unable to agree upon the compensation justly accruing to the latter 
from the taking of property by the former, the matter is to be determined 
once for all in a condemnation proceeding instituted by either party under 
the provisions of Chapter 40 of the General Statutes. G.S. 136-19. 
Where only a part  of a tract of land is appropriated by the State High- 
way and Public Works Commission for highway purposes, the measure 
of damages in such proceeding is the difference between the fa i r  market 
~ a l u e  of the entire tract immediately before the taking and the fa i r  
market ralue of what is left immediately after the taking. The items 
going to make up this difference embrace compensation for the part 
taken and compensation for illjury to the remaining portion, which is to 
be offset under the terms of the controlling statute by any general and 
special benefits resulting to the landowner from the utilization of the 
property taken for a highway. (2.8. 136-19 ; H i g h w a y  Commission 1.. 

Flartley, 218 N.C. 438, 11 S.E. Sd 314. 
The answer to the question raised by both appeals is not to be found 

in any of the statutes relating to the State Highway and Public Works 
Pommi~sion.  Fo r  this reason, recourse must be had to the general prin- 
ciples of the law of eminent domain for the solution of the problem. 

Buildings must be regarded as a part  of the real estate upon which 
they stand. Indeed, they are ordinarily without value or utility apart  
from such realty. When a public agency or a private enterprise possess- 
ing the power of eminent domain cannot acquire land upon which build- 
ings have been erected without resorting to condemnation, it must either 
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take the land with the buildings thereon or reject i t  altogether. I f  i t  
elects to condemn in such case, i t  takes the buildings with the land, and 
they must be taken into account in  determining the compensation to be 
awarded the owner in so f a r  as they add to the market value of the land 
to which they are affixed. The condemnor cannot obviate the necessity 
for considering the value of the buildings in fixing the owner's compensa- 
tion by an  offer to pay for the land without the buildings coupled with a 
proposal that  the owner remove them from the premises condemned to 
other land belonging to him. Goldsboro v. Holmes,  2180 N.C. 99, 104 S.E. 
140;  Lewis on Eminent Domain (3rd Ed.), section 726; 29 C.J.S., Emi- 
nent Domain, section 175; 18 Am. Jur., Eminent Domain, section 253. 

The reasons underlying these rules are stated with clarity and vigor 
by the Court of Civil Appeals of Texas in State z*. Jl i l ler ,  92 S.W. 2d 
1073. 

"In the beginning, i t  should be noted that  we are not here concerned 
with the rights of the parties to arrange for the removal of the improve- 
ments from the condemned land by mutual agreement. Those were mat- 
ters that lay entirely within the discretion of the parties prior to and 
independent of the judgment of the court;  but when the parties exhausted 
their efforts for an amicable settlement and invoked the aid of the court 
to adjust their differences, they came into court, not ~ t s  contracting parties, 
but as antagonists, standing a t  arm's length, and each was entitled to 
stand on his legal rights, and neither could be compelled to make a settle- 
ment contrary to established legal principles. The remedy of eminent 
domain, by which the government through one of its agencies or a quasi- 
public corporation is authorized to take the property of a private citizen 
hccause of the supposed urgent public need, is a harsh one and must be 
exercised in accord with the strict principles appertaining thereto. Such 
proceeding is in the nature of an  enforced sale i n  which the agency so 
appropriating the land stands in the position of a buyer. Consequently, 
i t  must either take the land with the permanent improvements thereon 
as it stands and pay for it accordingly, or reject , t  in toto. I t  cannot 
strip the improvements therefrom and compel the owner to provide other 
land to receive the salvage, and then rightfully insist that  the owner is 
fully compensated by the payment of the value of the naked land so 
appropriated. I f  the rule here contended for is applicable to rural  prop- 
crty, it is likewise applicable to urban property. I t s  general application 
lnight often permit the State, a railway corporation, or other agency 
with authority to condemn land, to move the buildings off of the con- 
demned land onto vacant lots that had been acquired by the owner for  
use for an entirely different purpose, and in this wa$y the owner's plan for 
the improvement of his p r i ~ a t e  property, not directly involved in the 
condemnation proceedings, might be entirely upset. Such a rule would be 
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intolerable. The law will not sanction such unnecessary meddling with a 
citizen's rights." 

Since there are no exceptions to any matters preceding the return of the 
rerdict, we must indulge in the reasonable presumption that  trial was 
had dowm to  that  point i n  accordance with the principles set out a b o ~ e .  
Crisp v. Thread Mills,  189 N.C. 89, 126 S.E. 110; S f e rens  v. R. R., 187 
N.C. 528,122 S.E. 295. 

Whether the presence of parts of the dwelling and store on the right of 
way interfered with the free exercise of the easement condemned was for 
the determination of the respondent. Whether she should accept the 
proposal of the respondent that  she remove these parts of the buildings 
from the right of way to hey remaining lands a t  her own expense was for 
the decision of the petitioner. These things were not concerns of the 
court. Hence, the court rightly refused to coerce removal by the peti- 
tioner by means of a judgment impounding a portion of the recovery. 
Bu t  it transgressed its province in decreeing tha t  the compensation 
awarded petitioner included the cost of removal of the buildings, and the 
judgment will be modified so as to eliminate such adjudication. 

This brings us to the contention of the respondent that  the recovery of 
the petitioner cannot exceed the award of the commissioners of appraisal, 
i.e., $7,150.00, because she did not except to their report and appeal to 
the court a t  term from the order of the Clerk confirming it, and that  by 
reason thereof the court erred in rendering judgment for the petitioner 
for the higher damages, i.e., $7,508.00, found by the jury on the trial in 
term. This position is necessarily predicated upon the assumption tha t  
where the question of the amount of compensation justly accruing to a 
landowner on account of the taking of his property for public use is sub- 
mitted to a jury of the Superior Court in term upon an appeal i n  a con- 
demnation proceeding, the verdict of the jury is nugatory if it  be faror-  
able to the appellee rather than to the appellant. 

We are unable to accept the suggestion of the respondent that  i t  could 
lessen the award of compensation because i t  appealed, but that  petitioner 
could not have it increased because she had not done so. 

I t  is t rue that  R. R. v. Church,  104 X.C. 525,  10 S.E. 761, which was 
handed down in 1889 and which inrolved the construction of the statute 
then governing appeals in condemnation proceedings, lends color of 
support to the respondent's position. Subsequent to the decision in that  
case, however, Chapter 148 of the Public Laws of 1893 was enacted "to 
secure the right of trial by jury in certain cases." This statute is now 
codified as G.S. 40-20 and ~pecifies that  any party to a condemnation pro- 
ceeding "shall be entitled to have the amount of damages assessed by the 
commissioners or jurors heard and determined upon appeal before a jury 
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of the superior court i n  term, if upon the hearing of such appeal a trial 
by a jury be demanded." 

G.S. 40-20 clearly contemplates that  the tr ial  of the issue of damages 
before a jury of the Superior Court a t  term shall be de novo. L i g h t  C o .  
v. Reeves ,  198 N.C. 404,151 S.E. 871; A y d e n  t i .  Lancas fer ,  195 N.C. 297, 
142 S.E. 18. B y  this i t  is meant that  when either party to a condemna- 
tion proceeding appeals to the Superior Court in term and demands that  
the damages be determined by a jury, the trial must proceed in the 
Superior Court in so f a r  as  the question of damages is concerned as 
though no commissioners of appraisal had ever been appointed. This 
being true, i t  necessarily follows that  the Superior Court a t  term is vested 
with authority to enter judgment for the landowner for the amount of 
damages fixed by the verdict of the jury, regardless of whether the same 
be greater or smaller than the sum originally awarded by the commis- 
sioners of appraisal, and regardless of whether the landowner or the con- 
demnor took the appeal. Hence, the court below prl3perly rendered judg- 
ment in behalf of the petitioner for the larger amount found by the jury. 

I t  is observed, in closing, that  the petitioner does not raise any question 
as to the applicability of G.S. 40-10 to any of the property involved in 
this proceeding. I n  consequence, we express no opinion as to that. 

Upon petitioner's appeal : Judgment modified a i d  affirmed. 
Upon respondent's appeal : N o  error. 

MRS. NOLA H. FANELTY v. ROGERS JEWELERS, INC. 

(Filed 12 October, 1949.) 

1. Appeal and Error § 39e- 
The exclusion of evidence cannot be held prejudicial when substantially 

the same evidence is subsequently admitted. 

1. Evidence § 4M- 

In order for an admission of the agent to be competent against the 
principal, the admission must be relevant to the issc.e, the agent must have 
been acting within the scope of his authority in making the admission, 
and the admission must relate to a transaction gentling a t  the time it was 
made. 

3. Same- 
An ndmission by the mnnnger of a store as to the conditions of its en- 

trance, made some thirty days after plaintiff's fall a t  the store entrance, 
is incompetent in the absence of evidence that the agent had any independ- 
ent authority to spenlr for the defendant store as to the subject of the 
tlt,clnrr~tion. 
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4. Evidence 8 4&- 

Testinlony of a stateluent by the manager of defendant store that  the 
store had "a very dangerous front" is incompetent as  an expression of 
opinion rather than a statement of fact. 

5. Negligence § 41 (2)- 

The fact that, subsequent to the fall of a patron on the entrance of 
defendant's store, defendant covered the entryway with rubber matting, 
is not an implied admission of negligence and is incompetent. 

6. Same: Evidence § UI- 

Testimony of a witness as  to the slippery condition of defendant's store 
some six months prior to the injury in  suit is incompetent to show the 
condition of the floor a t  the time of the injury, since such condition is of 
temporary character and could raise no inference as  to the floor's condi- 
tion a t  the subsequent date. 

7. Negligence 8 4f (2)- 
I t  is the legal duty of a store proprietor to esercise ordinary care to 

keep the entryway to its shop in a reasonably safe condition for  the use 
of customers entering or leaving the premises, and to warn them of hidden 
perils in the entryway known to it  or ascertainable by it  through reason- 
able inspcction and superl'ision. 

8. Same- 
No inference of actionable negligence on the part of a store proprietor 

arises from mere fact that  a patron suffers personal injury from a fall 
occasioned by stepping on some slippery substance on the premises. 

9. Same- 
Evidence that  plaintiff stepped in some substance of an oily, greasy or 

slippery nature upon the entryway to defendant's store, without evidence 
as to the size or dangerous character of such substance, or that  defendant 
placed or permitted it to be in the entryway, and without evidence as  to 
the length of time it  had been there prior to plaintiff's injury, is insuffi- 
cient to overrule defendant's motion to nonsuit. 

10. Same- 
The fact that a recessed entryway to a store is floored with terrazzo, 

sloping from the entrance door to the sidewalk a t  a rate not exceeding 
one-half inch per foot, is insufficient of itself to show negligent construc- 
tion of the entryway. 

APPEAL by  plaintiff f r o m  Edmundson ,  Specinl Judge ,  and  a jury, a t  
the  M a y  Term, 1949, of WAYNE. 

T h e  plaintiff sued the defendant i n  the  court below to recover damages 
f o r  personal injur ies  suffered by  her  f r o m  falling i n  the en t ryway to the  
defendant's jewelery store on S o u t h  Center  Street  i n  Goldsboro, N o r t h  
Carolina. I n  her  complaint,  the plaintiff charged t h a t  her  fal l  was the  
proximate result of negligence of the defendant i n  one or  more of these 
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respects: (1) I n  paving the entryway with a ((hr~rd, slippery, smooth 
and marble-like" material, which sloped downwards from the door to the 
inner edge of the sidewalk; ( 2 )  in causing or permitting some substance 
of "an oily, greasy, or slippery nature" to be put upon the floor of the 
entryway and to  remain thereon in  such an  excess quantity as to endanger 
customers entering or leaving the store; and ( 3 )  in failing to inspect the 
entryway and to discover such "unsafe and dangersus condition" of the 
floor of the entryway in time to remove the danger or to give warning of 
its presence to customers. The  defendant answered, denying actionable 
negligence and pleading contributory negligence. 

Evidence adduced by the plaintiff tended to establish the matters set 
out below. 

The defendant sells jewelry and other merchandise a t  a store situated 
on the western side of South Center Street in Goldsboro. The entrance 
door of the store is set back from the inner edge of the sidewalk about 
ten feet, and is connected with the sidewalk by a rece~sed entryway flanked 
on each side by display windows. The floor of the entryway is terrazzo, 
which consists of small chips of marble set irregularly in cement and 
polished. I t  is smooth and slops downward from the entrance door to 
the sidewalk a t  a rate not exceeding oiwhalf inch per foot. 

At  1 :00 o'clock p.m. on 5 December, 1947, the plaintiff went to the 
defendant's store "looking for Christmas gifts." She had visited the 
establishment "every day or two . . . for six months or a year," and was 
familiar with the character and condition of the entryway. As she 
entered the store, she "did not see any wax" on the terrazzo flooring. 

Plaintiff tarried in the store for some fifteen minutes. As she was 
leaving, she slipped and fell on the floor of the entryway, sustaining 
substantial personal injuries. 

The only witness giving any direct evidence concerning the fall was 
the plaintiff, who testified on this aspect of the cafe as follows: "When 
I came out of the store on this day going toward the sidewalk my  feet 
laere not wet. When 1 got about the middle of the walkway I stepped on 
a slick place and began sliding. I tried to brace myself, and fell. I had 
not felt any slick place before I hit that  spot where I fell. . . . I could 
uot see the slick place where I slipped as I approached it. I did not 
find out about the place being slick until I stepped on it . . . I really 
don't know what I stepped on, but it felt like a !slick place; that's all 
. . . I n  my  opinion the place where I slipped was waxed. I didn't find 
nilother waxed spot in that  entrance exeept the one on which I fell.'' 

The only other witness professing any personal knowledge of the state 
of the entryway a t  the time in controversy was the  plaintiff's witness, 
Wayne Broadhurst, v h o  ~i -as  then serving the defendant in the capacity 
of janitor. H e  testified that  he employed a floor dressing called "zip" 
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inside the store, but that  he never used anything except a mop and water 
on the floor of the entryway. 

When the plaintiff rested her case, the court adjudged her evidence 
insufficient to  support a verdict in her favor, and dismissed the action by 
a compulsory judgment of nonsuit. G.S. 1-183. The plaintiff excepted 
and appealed, assigning the granting of the nonsuit and the exclusion of 
certain evidence as errors. 

W. J a c k  H o o k s  and Sco t t  B. Berke ley  for plaint i f f ,  appel lant .  
Langston,  A l l e n  Le- T a y l o r  for de fendan t ,  appellee. 

ERVIN, J. First  consideration will be giren to the assignments of error 
relating to the exclusion of testimony. 

The plaintiff was not hurt  by the rulings co~ered  by her first and 
second exceptions because substantially the same eridence was subse- 
quently admitted. , l fefcalf  c. R a t c l i f ,  216 N.C. 216, 4 S.E. 2d 515; 
B r y a n t  v. R e e d y ,  214 S . C .  748, 200 S.E. 896; v. K e n n e d y ,  19-1 
K.C. 784,140 S.E. 721. 

The third exception challenges the ruling of the court excluding teeti- 
mony tending to show that  a t  least one month after the plaintiff's fall 
Bill dvery,  the manager of the defendant's store, stated to plaintiff's 
counsel in a casual conversation that  the store had "a very dangerous 
front." There was no fact or circumstance indicating that  Avery had any 
independent authority to speak for the defendant as to the subject of the 
declaration. Stansbury:  North Carolina Evidence, section 169. This 
being so, the propriety of the ruling in question is to be determined by 
recourse to  the general rule that  an  admission of an agent is not competent 
against his principal unless i t  meets this threefold test: (1) The admis- 
sion must be relevant to the issue; (2 )  the agent must have been acting 
within the scope of his authority in making the admission; and (3 )  the 
transaction to which the admission relates must hare  been pending a t  
the time when i t  was made. S a l m o n  v. Pearce,  223 N.C. 587, 27 S.E. 2d 
647; Caulder  v. Motor  Sales ,  Inc. ,  221 N.C. 437, 20 S.E. 2d 338; H o x e l l  
v. Harr i s ,  220 N.C. 198,16 S.E. 2d 829; Hes ter  71.  M o t o r  Lines ,  219 S.C.  
743, 14 S.E. 2d 794; B a n k  v. T o x e y ,  210 N.C. 470, 187 S.E. 553; S t a l e y  
zl. P a r k ,  202 N.C. 155, 162 S.E. 202; Btrnk 1%. Sklzrt ,  198 N.C. 589, 152 
S.E. 697; Pangle  v. Appnlnch ian  H a l l ,  190 S . C .  833, 131 S.E. 42 ;  B e r r y  
7.. C'edar W o r k s ,  184 S . C .  187, 113 S.E. 772; B a n k  e. W y s o n g  & Miles  
Co., 177 N.C. 284, 98 S.E. 769. The declaration of the manager of the 
defendant's store did not fulfill the second and third prerequisites to 
admissibility, and was rightly rejected. Moreo~er ,  the statement v a s  
incompetent for another reason. I t  was an expression of opinion rather 
than  a statement of fact. S a t i o n a l  L i f e  & Accident  I n s .  Co.  v. McGhec ,  
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238 Ala., 471, 191 So. 884; Wert  v. Equitable Li f s  Assur. Soc. of U.  S., 
135 Neb. 654, 283 N.W. 506; Edwards v. Maryland Motorcar Ins. Co., 
204 App. Div. 174, 197 N.Y.S. 460. 

The fourth and fifth exceptions are to the rejection of evidence indi- 
cating that at  some undisclosed time subsequent to plaintiff's fall the 
defendant covered the part of the entryway between the entrance door and 
the sidewalk with rubber matting. The testimony relating to this change 
in the condition of the premises was offered for the avowed purpose of 
showing that defendant was negligent on the particular occasion in con- 
troversy. Consequently, it was properly excluded. Shelton v. R. R., 
193 N.C. 670, 139 S.E. 232; Farrall 21. Garage Co., 179 N.C. 389, 102 
S.E. 617; Muse v. Motor Co., 175 N.C. 466, 95 S.E 900; Boggs v.  Mining 
Co., 162 N.C. 393, $8 S.E. 274; Tise t i .  Thomasville, 151 N.C. 281, 65 
S.E. 1007; Aiken v. Manufacturing Co., 146 N.C. 324, 59 S.E. 696; 
Lowe v. Elliott,  109 N.C. 581, 14 S.E. 51. The rule excluding evidence 
of subsequent repairs and precautions when offered to establish ante- 
cedent negligence is founded on the sound policy "that men should be 
encouraged to improve, or repair, and not be deterred from it by the fear 
that if they do so their acts will be construed into an admission that they 
had been wrongdoers." Terre .Haute c4 I .  R. Co. v. Clelm, 123 Ind. 15, 
23 N.E. 965, 18 Am. St. R. 303, 7 L.R.A. 588. 

The sixth and seventh exceptions embrace rulings of the court reject- 
ing testimony of the plaintiff's witness, Miss Annie Davis, that she 
visited the defendant's store right after the terrazzo flooring was put in 
the entryway; that she then observed what she took to be wax upon "the 
whole floor" of the store; and that she thereupon told one of the defend- 
ant's clerks that "it was too slippery." This witness could not fix the 
date of her observation and remark. The plaintiff testified, however, 
that the terrazzo was placed in the entryway "sereral months-six months 
or a year" before her fall. The testimony under scrutiny was tendered 
by plaintiff as a basis for invoking the evidential rule that "proof of the 
existence at  a particular time of a fact of a continuous nature gives rise to 
an inference, within logical limits, that i t  exists at a subsequent time." 
31 C.J.S., Evidence, section 124. The court rightly refused to admit the 
testimony even if it be assumed that the observation and remark of the 
witness applied to the entryway as well as the inside of the store. The 
condition described by the witness was of a highly temporary character. 
Hence, no presumption of its continuance arose. I n  re Will  of George 
T7. Credle, 176 N.C. 84, 97 S.E. 151; Ross v. Ci ty  of Stamford, 88 Conn. 
260, 91 A. 201; Wigmore on Evidence (3d Ed.), !section 437. 

The remaining assignment of error is directed to the entry of the 
compulsory nonsuit, and raises this query: Was the testimony produced 
by plaintiff at the trial snfficient in law to support findings that defend- 
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ant failed to exercise proper care in performing some legal duty which it 
owed to the plaintiff under the circumstances in which they were placed, 
and that such negligent breach of duty was the proximate cause of plain- 
tiff's fall and injury? Truelove v .  R. R., 222 N.C. 704, 24 S.E. 2d 537 ; 
Mills  v. Moore, 219 N.C. 25, 12 S.E. 2d 661; Gold v. K i k e r ,  216 K.C. 
511, 5 S.E. 2d 548. This question must be answered in the negative. 

I t  was undoubtedly the legal duty of the defendant in its capacity as a 
storekeeper to exercise ordinary care to keep the entryway to its shop in 
a reasonably safe condition for the use of customers entering or leaving 
the premises, and to warn them of hidden perils in the entryway known 
to it or ascertainable by it through reasonable inspection and supervision. 
Harr i s  v. Montgomery W a r d  & Co., ante, 485, 53 S.E. 2d 536; Ross 7.. 

Drug Store,  225 N.C. 226, 34 S.E. 2d 64; W a f k i n s  v .  Furnishing Co., 
224 K.C. 674, 31 S.E. 2d 917; Prat t  v.  T e a  Co., 218 N.C. 732, 12 S.E. 2d 
242; Griggs v. Sears, Roebuck & Co., 218 N.C. 166, 10 S.E. 2d 623; 
Brown v. Montgomery W a r d  $. Co., 217 N.C. 368, 8 S.E. 2d 199 ; Pridgen 
n. Kress & Co., 213 N.C. 541, 196 S.E. 821; Wil l iams  v. Stores Co., Inc., 
209 N.C. 591,184 S.E. 496; F o x  v. T e a  Co., 209 N.C. 115, 182 S.E. 662 ; 
Cooke v. T e a  Co., 204 N.C. 495, 168 S.E. 679; Farrell v. T h o m a s  d? 
Howard Co., 204 N.C. 631, 169 S.E. 224; Clark v .  Drug  Co., 204 S.C. 
628, 169 S.E. 217; Parker a. T e a  Co., 201 N.C. 691, 161 S.E. 209: 
Bowden v. Kress, 198 N.C. 559, 152 S.E. 625; Bohannon a. Stores Com- 
pany,  Inc., 197 N.C. 755, 150 S.E. 356. But the testimony will not 
justify the conclusion that the defendant breached its duty to the plaintiff 
in any respect. 

No inference of actionable negligence on the part of the defendant 
arises from the mere fact that the plaintiff suffered personal injury from 
a fall occasioned by stepping on some slippery substance on the defend- 
ant's premises. Harris  v. Monfgomery  W a r d  & Co., supra;  F o x  v. T P O  
Co., supra;  Parker v. T e a  Co., supra;  B o u d e n  a. Kress, supra. The 
evidence does not disclose the size or dangerous character of such sub- 
stance or indicate that the defendant placed or permitted it to be in the 
entryway. Prat t  v. T e a  Co., supra:  B r o w n  v.  Monfgomery  W a r d  & Co., 
supra. Indeed, the testimony of the plaintiff's witness, Wayne Broad- 
hurst, affirmatively absolves defendant from responsibility for putting 
it there. No fact or circumstance adduced at the trial suggests that the 
substance had been upon the floor of the entryway for any appreciable 
period of time before the plaintiff stepped upon it and fell. I n  conse- 
quence, the evidence does not support the theory that the defendant 
ignored an opportunity to discorer the substance and avoid injury to 
plaintiff by removing it or warning plaintiff of its presence prior to the 
accident. P r a f t  v .  T e a  Go., supra;  F o z  v. T e a  CO., supra;  Cooke v. T e a  
Co., supra. The fact that the surface of the terrazzo flooring was smooth 
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and sloped downward from the entrance door to the sidewalk was insuffi- 
cient of itself to show negligent construction of the entryway. Griggs  2.. 

Sears ,  R o e b u c k  & Co. ,  w p m .  Moreover, there was no proof of any 
causal relation between the surface and slope of the entryway and the 
plaintiff's fall. 

Fo r  the reasons given, the trial in the court below was free of legal 
error, and the judgment must be upheld. 

Judgment affirmed. 

DEWITT ALLEN GREEN v. DEWITT ALLEN GRE)EN ASD CITY BANK 
FARMERS TRUST COMPANY, EXECUTORS ASD TRUSTEES OF THE ESTATE 
OF DELEON F. GREEN UNDER THE LAST WILL AND TESTAMENT OF DELEON 
F. GREEN, DECEASED, ELIZABETH P. GREEN, W [FE OF DEWITT ALLEN 
GREEN, AND DEWITT ALLEN GREEN, JR., ROIBERT SATER GREEN 
AND BRENT PIERCE GREEN, INFANTS UNDER THE AQE OF 14 PEARS, AND 

ALL PERSONS NOT I N  ESSE WHO HAVE OR MAY H~vie OR CLAIM AX INTEREST 
IN THE ESTATE OF DELEON F. GREEN, DECEASED, THE UNVERSITT OF 
NORTH CAROLINA AND SIDNEY C. CHAMBERS, GUARDIAN AD LITEM 
OF DEWITT ALLEN GREEN, JR., ROBERT SATER GREEN A N D  BRENT 
PIERCE GREEN, INFANTS, AND ALL PERSOSS NOT IN ESSE WHO HAVE OR 

MAY HAVE OR CLAIM AS INTEREST IPT THE ESTATF: CIF DELEON F. GREEN, 
DECEABED. 

(Filed 12  October, 1949.) 
Wills 33d- 

Construing the will and codicil in suit to ascertr~in the testator's intent, 
i t  is held that the provision of the will that testator's son should be paid 
all or any part of the principal that he should request in writing, interpo- 
lated parenthetically in the provision setting up EL trust with the net in- 
come to be paid the son for life, does not authori2.e the transfer of testa- 
tor's residence to the son upon his request in  fee unaffected by the limi- 
tations of the trust. 

,IFPEAL by plaintiff from B o n e ,  J., at  June  Teini, 1949, of HALIFAX. 
Affirmed. 

Jlurray A l l e n  for  p l i t i n f i f ,  appel lant .  
S o  counsel  contru .  

DEVIK, J. The purpose of this suit is to deteimine the proper con- 
struction of the will of DeLeon F. Green, instituted by DeWitt  Allen 
Green, son of the testator and a beneficiary under the will, to which suit 
the executors and trustees and all persons interested, including those not 
iu esse, have been made parties defendant. 
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I t  appears from an examination of the will that after making bequest 
of certain personal property to  his son, a sum to a servant, and a fund 
for the care of a cemetery lot, the testator in the fifth clause disposed of 
the remainder of his estate as follows : 

'(All the rest, residue and remainder of m y  estate, both real and per- 
sonal and wheresoever situated, of which I shall die seized or possessed, 
or to which I shall be in any way entitled a t  the time of my  death, I give, 
devise and bequeath to my Trustees hereinafter named, IN TRUST, 
NEVERTHELESS, to hold, manage, invest and reinvest the same, to collect 
and receive the income thereof, and to pay or apply the net amount of 
such income (and in addition thereto so much, or all, of the principal 
thereof as he may a t  any time and from time t o  time and for any reason 
whatsoever request in writing) to or for the use of my son, DeWitt  Allen 
Green, so long as he shall live, and upon the death of the survivor of m y  
son and myself to divide and set apart  the then remaining principal of 
the trust fund into so many equal shares that  there shall be one such 
equal share for each then living grandchild of mine and one such equal 
share for the issue (collectirely) then living of each then deceased grand- 
child of mine of whom issue may then be living and to hold and dispose 
of said equal shares as follows :" (Prorisions not material to the decision 
are  omitted.) 

By codicil testator added the following: 
"If a t  any time when my present residence property situated in part  

i n  Weldon and part  in Halifax County, North Carolina, shall be held in 
trust, or partly in trust, under the terms of clause (FIFTH' of my  said 
Will, my  son, DeWitt Allen Green, shall request in writing that  the 
present residence thereon and any connected buildings (but  not uncon- 
nected buildings) be demolished, I direct that  such residence and con- 
nected buildings be forthwith demolished, and after my  son's decease, if 
his wife, Elizabeth Pierce Green, while neither of my grandsons named 
in  my  said Will shall be living and over the age of 21  years, or such one or 
both of my grandsons as shall a t  the time be living and over the age of 
2 1  years, shall request in writing that  said residence and connected build- 
ings be den~olished, I direct that  they be forthwith demolished. I n  any 
event, I direct that said residence property be not sold or disposed of by 
any  trustees or trustee under my  Will owning the same without first 
demolishing said residence and connected buildings, and that  no  consent 
of any individual shall be required for demolition in connection with any 
such sale or then pending sale. I direct the trustees or trustee holdiilg 
a t  the time any other property of mine in  trust under the provisions of 
clause 'FIFTH' of my Will to pay the cost of any demolition out of the 
trust principal then held by such trustees or truqtee. I t  is my hope that  
eventually one or both of my said grandsoils will desire to use and occupy 
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the said residence property as his or their residence, and as long during 
the term of any trust under clause 'FIFTH' as said residence and connected 
buildings remain on said residence property and it is the fact that it is, 
or seems possible that it may become the residence of either or both of 
my said grandsons, it i s  my wish, but I do not direct it, that the gross 
income from any other property held in trust under the terms of said 
clause be expended liberally for the maintenanc~ and upkeep of said 
residence property." 

The will was probated in New York with plaintiff and City Bank 
Farmers Trust Company, a New York corporation, qualifying as execu- 
tors and trustees, and thereafter the will was duly admitted to probate in 
Halifax County, North Carolina, and the plaintiff' DeWitt ,illen Green 
qualified in North Carolina as sole executor and trustee. The testator 
left surviving two grandchildren, aged 1132 and 01,G years respectively, 
sons of the plaintiff, DeWitt Allen Green, and his wife Elizabeth P. 
Green. 

The plaintiff desires, pursuant to the provisions 3f the will and codicil. 
now to withdraw from the trust the residence and connected buildings 
referred to in the codicil and to have same transferred to him to be held 
in his own right in fee simple. All defendants join in the prayer for 
construction of the will and for judicial determination of plaintiff's right 
thereunder. 

The court below held that plaintiff did not hare right to hare the real 
estate described and improvements thereon withdrawn from the trust ancl 
conveyed to himself in fee simple. Judgment was entered accordingly, 
and plaintiff appealed. 

By the fifth clause of his will the testator, after making several bequests 
of personal property, devised the remainder of his estate, real and per- 
sonal, to trustees in trust to hold and manage, and to pay the income 
therefrom to his son for life, and upon his death, to divide and set apart 
the then remaining principal of the trust into equal shares for the benefit 
of testator's grandchildren. But immediately following the direction to 
the trustees to pay the plaintiff "such income," the testator inserted 
parenthetically the clause that "in addition thereto so much, or all, of the 
principal thereof as he may at any time and from time to time and for any 
reason whatsoever request in writing," and then, closing the parenthesis, 
the testator continued with the limitation "so long as he shall lire." 

The determinative question presented for our decision is whether the 
plaintiff upon written request has the right to hare the residence property 
transferred to him to be held in his own right in fee simple freed from 
the provisions and limitations of the trust, or whether upon the transfer 
of this property at his request, he would hold it subject to the provisions 
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of the trust that  i t  be held for life only and after his death be divided into 
equal shares for the testator's grandchildren. 

I t  is argued for the plaintiff that  the testator by the clause in paren- 
thesis manifested his intention that  his son should be entitled up011 
request to any or all of the principal absolutely, and that  this view is 
supported by the snbsequent direction to divide "the then remaining 
principal of the trust" into shares for his grandchildren, suggestive of 
diminution of the principal by valid transfers therefrom a t  the request 
of the son. Bu t  as the trustees were given authority by the will to deal 
with the trust estate and to sell any part  of i t  if deemed proper, we do 
not think the use of the word "remaining" necessarily should be under- 
stood as indicating the testator had in mind that  the principal might be 
permanently reduced by transfer in fee to the plaintiff. Though the 
trustees were directed to pay or apply to the plaintiff the net income, and 
in addition a part  or all of the principal if so requested, i t  does not 
follow that  property transferred to the plaintiff under this provision 
vould not be subject to the general limitation for the life of the son and 
then to be divided between testator's grandchildren. 

When we examine the will and codicil, and every part  thereof, we con- 
clude therefrom i t  was not the intention of the testator that  the residence 
property should be conr~eyed to the plaintiff a t  his request in fee simple 
freed from the limitations of the trust. The  testator's evident concern 
for the benefit of his grandchildren, and the elaborate provision he made 
in the will for the erentual holding and disposition of equal shares in the 
trust estate by them and their issue, coupled with his expressed hope that  
one or both of his grandchildren should use and occupy the residence 
property as a residence, would seem to negative the contention that  it was 
the testator's intention that the son should be entitled on request to a con- 
reyance of this property by the trustees to himself individually, in fee 
simple, unaffected by the limitations of the trust, to the exclusion of the 
grandchildren. 

N o  explanation is offered in the record as 1-eason for the testator's 
direction that  the residence property should not be sold or disposed of by 
his trustees without first demolishing the residence and connected build- 
ings. The court found this property has a replacement value of $50,000. 
Howerer, whether a court of equity would enforce that  provision, if 
occasion should arise, it  is not necessary to decide on this appeal. 

We think the court below has ruled correctly and the judgment is 
Affirmed. 
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J. Q. ADAMS AND C. B. ADAMS v. GROWERS' WAREHOUSE, INCORPO- 
RATED, A X D  DIXIE GROWERS WAREHOUSE, INC. 

(Filed 12 October, 1949.) 
1. Agriculture la- 

Title to and possession of crops cultivated and har~~ested by a tenant 
or share cropper rests in the landlord until the rents are paid and the 
landlord's lien for advancements is discharged, and the landlord may have 
recourse against any person who may get possession of the crops without 
his consent. G.S. 42-16. 

2. Same-- 
Where landlords give their tenant possession of their AAA marketing 

card, and the tenant sells tobacco grown on the farm and receives the 
purchase price from the warehousen~an, the landlords may not hold the 
warehouseman liable for their lien for rents and advancements, since their 
clothing of the tenant with authority or apparent authority to receive 
payment amounts to a consent to such payment. Although the landlord 
may not deprive the tenant of his share of the tobacco on his marketing 
card, he can, through its possession, control the srile and protect his lien. 
7 U.S.C.A. 1312 et seq. 

APPEAL by plaintiffs from Frizzelle, J., J u n e  Special Term, 1949, 
JOHNSTON. Affirmed. 

Civil action to recorer the value of tobacco sold on defendants' ware- 
house floor. 

The defendants operate a warehouse in Smithfield, N. C., for  the sale 
of leaf tobacco by tobacco producers. I n  1946 one 13emmie Stancill culti- 
vated tobacco on the lands of plaintiffs as a share crop tenant. Dur ing  
the year, plaintiff made certain advancements to him to enable him to  
cultivate and harvest the crop. 

Pr ior  to 25 October 1946 plaintiffs delirered their AAA marketing 
card to Stancill and told him to carry his tobacco to Varina. However, 
they did not require him or their other tenants to carry tobacco to any  
particular market. Stancill told them a t  the time he was not willing to  
carry i t  to Varina. With  this information they permitted him to retain 
the marketing card. 

On 25 October, Stancill carried 2,080 pounds of tobacco to Smithfield 
and sold i t  on the defendants' warehouse floor. Defendants issued their 
check for the net amount of the sale in the sum of $997.20 to Stancill and 
Adams and delivered same to Stancill. H e  presented the check t o  the 
bank for payment and received the money therefor. H e  applied $600 
of the proceeds on a mortgage note to the F a r m  Security Administration, 
signed by him and his landlord. H e  has not accounted for the balance. 
.It the time, plaintiffs had a landlord's lien on the tobacco for rent and 
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advancements and entered this suit to recover the value of the tobacco to 
be applied to the discharge thereof. 

At  the conclusion of the evidence, the court, on motion of defendants, 
entered judgment of nonsuit and plaintiffs appealed. 

Lyon  d? Lyon  for plaintiff appellants.  
H o o k s  (e. i l I i f ch iner  for defendant a p p e l l e ~ s .  

RARXHILL. J. We are not concerned here with any misconduct on the 
part  of Stancill in disregarding the request of plaintiffs, or i n  disposing 
of property subject to lien, or i n  failing to account for the proceeds of 
sale. We are concerned only with the liability of defendants to plaintiffs 
for the value of tobacco raised on plaintiffs' fa rm and sold on defendants' 
warehouse floor. 

Title to and possession of crops cultivated and harvested by a tenant 
or share cropper rests in the landlord uxtil the rents are paid and the 
landlord's lien for advancements is discharged, arid the landlord may have 
recourse against any person who may get possession of the same without 
his consent. G.S. 42-15; Rhodrs  v. Pertzlizer Co., 220 N.C. 21, 16  S.E. 
2d 408. 

Did the plaintiffs assent to the sale so as to relieve de f~ndan t s  of lia- 
bility for the value of tobacco they admittedly received from the tenant ? 
r u o n  the answer to this question decision must rest. 

Flue-cured tobacco is now marketed under a quota systen~ prescribed 
hy Act of the Congress and approved by vote of the tobacco farmers, 
7 U.S.C.A. sec. 1312 et seq., and its sale is controlled by marketing quota 
regulations adopted by the U. S. Department of ,\griculture under 
authority of the Congressional Act. 7 U.S.C.A. 610. Under this statute 
and the regulations adopted pursuant thereto, an  acreage allotment is 
made eachyea r  to the &mer or operator of a f a rm devoted in part  to  
the cultiration of tobacco, and a marketing card is issued in the name of 
the owner for the farm as a whole and delivered to the owner. 7 U.S.C.A. 
1313 (g) .  The card is evidence of compliance with the statute and the 
regulations adopted thereunder, and is authority to make sale of the 
tobacco raised on the farm for which the card is issued. 

Sale of tobacco in excess of the allotment or without a marketing card - 
is subject to heary penalty. This penalty is to be collected by the ware- 
houseman a t  the time of sale, and if he fails to do so or makes payment 
without the production of a sale memorknduin out of the marketing card, 
he must pay the penalty. 7 1J.S.C.A. 1314. 

The farmer places his tobacco on the warehouse floor for sale. I t  is 
auctioned off and bid in by the buyers attending the sale. The mare- 
houseman then issues his bill of sale in the name of the producer and his 
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tenant, if any. This bill of sale is identified by number and contains 
detailed information respecting the sale, including the gross sale price, 
the warehouse charges, and the net amount due the seller. U p  to this 
point in marketing the tobacco, the production of the marketing card is  
not essential, for the farmer may make sale of tobacco in excess of his 
allotment or without allotment by paying the 40% penalty charge. 

Upon receipt of the hill of sale, the farmer carries i t  to the office for the 
purpose of demanding and receiving check for the net amount due him. 
This is the time he must produce his marketing card. 

This marketing card is in the form of a coupon book. Each page or 
coupon is composed of a stub and a memo ran dun^ sheet upon which is to 
be entered certain inforination a t  the time the sale 1s closed. Each mar- 
keting of tobacco from a farm must be identified by an  executed memoran- 
dum of sale from the marketing card issued for the farm on which the 
tobacco was produced. This memorandum is executed upon production 
of the warehouse bill of sale by an  authorized AAA agent and is author- 
i ty of the warehouseman for the issuance and delivery of the purchase 
price check. I n  the absence of such memorandum buly executed the sale 
or "marketing" must be suspended, and if the card iii not produced within 
four weeks thereafter, the sale is subject to the full 40% penalty. 

Upon receipt of the memorandum from the mar'seting card, executed 
by the agent of the ASA, the warehouseman issues his check for the net 
a k o u n t  due the seller less any penalty charges noted upon the memoran- 
dum. The serial number of the memorandum of s d e  issued to identify 
each marketing of tobacco or the number of warehouse bill covering the 
marketing must be recorded on the check register or check stub for the 
check written with respect to such sale of tobacco. See U. S. Department 
of Agriculture Tobacco Marketing Quota Regulations, Title 7, P a r t  725. 

Thus the possession and production of thc marketing card and the issu- 
ance of a sales memorandum therefrom by the AAA agent is authority for 
the warehouseman to issue and deliver his check for the purchase price of 
the tobacco. 

When the plaintiil's delivered their marketing card to Stancill, they 
,'laced him ii position to produce i t  as his credentials for  the receipt of 
the check for the tobacco. This is the only use to which he could have 
put it. By their act they consented to the payment. They cannot now 
complain that  defendants acted on the authority or apparent authority 
they thereby vested in their tenant. The resulting h s s  must rest on them 
and not on defendants. 

I t  is true the applicable regulations provide that  Ihe owner or operator 
must sell or permit the sale of his tenant's share of the tobacco on his 
marketing card. But  this does not mean tha t  he must surrender the card 
to his tenant or forego the protective provisions of the State law respect- 
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i n g  the possession a n d  sale of agricul tural  products. I t  s imply means he  
cannot sell his share and  leave the  tenant,  t o  r h o m  n o  marke t ing  card i s  
issued, without means of disposing of his  share. T h e  card is f o r  the  sale 
of a l l  tobacco produced on the fa rm.  Through  its possession the  landlord 
c a n  control the sale and protect his  lien. At the  same t ime he  mus t  not 
deprive his  tenant  of his  market ing privileges through the  medium of the  
f a r m  market ing card. 

F o r  the  reasons stated the  judgment below is 
Affirmed. 

WILLIE 'CVILLIA4;\IS, ADI\IINISTX.ITOR OF THE ESTATE OF SELLE GRAY 
WILLIAMS v. RAYMOND HESDERSON. 

(Piled 12 October, 1049.) 
1. Automobiles 5 Sa- 

A motorist is under duty a t  all times to operate his vehicle a t  a reason- 
able rate of speed and maintain constant attention to the highway. G.S. 
20-140. 

2. Automobiles 5 12f- 
h motorist is required to keep a proper looliont for persons on or near 

the highway, and decrease his speed when any special hazards exist with 
respect to pedestrians. G.S. 20-141 ( c ) .  

3. Same- 
While ordinarily a motorist is not required to anticipate that  a pedes- 

trian will leave n place of safety and get in a line of travel, when the 
circunlstances are  such that it  should appear to the motorist that  a pedes- 
trian is oblivious of his approach, or when he may reasonably anticipate 
the pedestrian will come into his way, it  is his duty to give \yarning by 
uounding his horn. G.S. 20-174 ( e ) .  

4. Automobiles 55 1Sh (2), 1811 (3)-Questions of negligence and contrib- 
utory negligence held for jury i n  this action t o  recover for  death of 
pedestrian. 

The evidence disclosed that  intestate was standing on the sho~ilder of 
a highway a t  a mail box with her back to defendant's truck, which was 
approaching along a straight highway 1.50 feet behind another trucli 
traveling in the same direction. that  defendant did not slacken speed or 
sound his horn, and that when defendant'f truck was within 16 or 20 feet, 
intestate suddenly turned and started walking across the highway, and 
was struck by the truck. HcZd: The evidence was sufficient to be sub- 
mitted to the jury upon the issue of negligence and, under the cirrum- 
stances, intestate's failure to look before she started back across tht> 
high\vay cannot be held for contributory negligence as  a matter of law 

*IPPEAL by plaintiff f rom S e t t l e s ,  J., May-June  Term,  1949, HENDER- . - 
SON. Reversed. 
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Civil action to recover damages for wrongful derith. 
The  evidence considered in the light most favorable to plaintiff tends 

to establish the following facts : 
Deceased lived on the north side of Highway 64 east of Hendersonrille. 

On 17 November 1947 she left her home to go to her mail box located on 
the southern edge of the highway. As she crossed the highway, two heavily 
loaded oil trucks belonging to defendant mere approaching from the west. 
traveling about 45 or 50 miles per hour. The second or rear truck was 
being operated by defendant. The first truck passed deceased. As the 
second truck approached, deceased was standing a t  the mail box on the 
shoulder of the road, apparently oblivious of the approach of the second 
truck. When this truck was within 15  or 20 feet of deceased, she turned 
suddenly and "started back across the highway in a fast walk." Defend- 
ant  swerved his truck to the left in an  attempt to (aroid striking her but 
the rear-view mirror located on the right side s t r ick  her head and her 
body struck the corner of the truck to the rear of the cab. 

She  was thrown 112 feet down the road and fell on the right-hand 
shoulder of the road. The truck traveled 250 feet-to the left shoulder 
then to the right-before i t  stopped. Glass from the rear-view mirror and 
fragments of paint were scattered on the parement not more than 1 2  
inches from the southern edge of the pavement. The road was straight 
in each direction so that  each could hare  seen the other for a considerable 
tlistance. As defendant approached the mail box he did not sound hi< 
horn or slacken his speed. H e  said he was too close to the other truck 
to see her until he was within just a few feet of her. When he first saw 
her, she was a t  the mail  box n-it11 her back to the road. 

When the plaintiff rested, the court, on motion of defendant, entered 
judgment of nonsuit and plaintiff appealed. 

d r f h u r  J .  R e d d e n ,  IT. R o y  Franc i s  a n d  Swmfherr: c f  JIeeX~ins f o r  p lain-  
fif appel lant .  

R. L. M'hitmirc for de fendan t  appellee.  

BARSHILL, J. A motorist operates his vehicle o 1 the public highways 
whcre others are apt  to be. His  rights are relative. Should he lapse into 
:I state of carelessness or forgetfulness his machine may leave death and 
destruction in its wake. Therefore, the law imposes upon him certain 
positive duties and exacts of him constant care and attention. H e  must 
lit all times operate his vehicle with due cautior and circumspectioii, 
with due regard for the rights and safety of others, and a t  such speed 
and in  such manner as will not endanger or be ltkely to endanger the 
lives or property of others. G.S. 20-140; h'olrna~~ 2,. Pi lber f ,  219 X.C. 
lD4,12 S.E.  2d 915. 
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He must operate his vehicle at  a reasonable rate of speed, keep a look- 
out for persons on or near the highway, Cox v. Lee, ante, 155, decrease 
his speed when any special hazard exists with respect to pedestrians, 
G.S. 20-141 (c),  and, if circumstances warrant, he must give warning of 
his approach by sounding his horn. G.S. 20-174 (e) ; Williams v. Wood- 
ward, 219 X.C. 305, 10 S.E. 2d 913; Purr v. Peters, 150 A. 34; TeZ. CO. v. 
Pazlne, 69 S.W. 2d 358. 

While a driver of a motor vehicle is not required to anticipate that a 
pedestrian seen in a place of safety will leave it and get in the danger 
zone until some demonstration or movement on his part reasonably indi- 
cates that fact, Tysinger v. Dairy Products, 225 N.C. 717, 36 S.E. 2d 
246, he must give warning to one on the highway or in close proximity to 
it, and not on a sidewalk, who is apparently oblivious of the approach of 
the car or one whom the driver in the exercise of ordinary care may 
reasonably anticipate will come into his way. Trainor's Adm'r.  v. Kekler, 
79 S.W. 2d 232. 

I t  is his duty to sound his horn in order that a pedestrian unaware of 
his approach may have timely warning. I f  it appears that the pedestrian 
is oblivious for the moment of the nearness of the car and of the speed at  
which it is approaching, ordinary care requires him to blow his horn, 
slow down, and, if necessary, stop to avoid inflicting injury. Walmer- 
Robert8 z.. Hennessey, 181 N.W. 798; Quinn v. Heidman, 195 N.W. 774; 
Olsen z .  Peerless Laundry, 191 P. 756; McKinney v. Rissel, 263 S.W. 
533: Leclcwe 1 ' .  Ri f t e r ,  241 N.W. 339; Cox v. Reynolds, 18 S.W. 2d 575; 
5-6 Huddy, Cyc. Auto Law, 84, sec. 52. 

He mnet make certain that pedestrians in front of him are aware of his 
approach. 2 Blash. Auto 310, eec. 1242. And when it is apparent the 
pedestrian is oblivious of his approach he is bound to realize the hazard 
of driving his vehicle at  a high rate of speed so close to the pedestrian 
that he might be taken unawares by the sudden discovery of the vehicle 
and make such deviation as to bring him in front of it. Jacoby v. Galla- 
her, 120 So. 888; T a t u m  v. Crosswell, 163 S.E. 228. 

Here the defendant was operating his heavily loaded truck at  45 to 50 
miles per hour within 150 feet of the vehicle just ahead. As the road was 
straight he saw or should have seen the deceased on the shoulder of the 
highway standing at  the mail box even before the first truck passed her. 
She had her back to him and was apparently oblivious of his approach. 
Yet he did not slacken his speed or apply his brakes or sound his horn. 
These circumstances present a case for the jury. 

Of course it was the duty of the deceased to look before she started 
back across the highway. Even so, under the circumstances here dis- 
closed. her failure so to do may not be said to constitute contributory 
negligence as a matter of lam. I t  is for the jcry to say whether her 
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neglect in this respect was one of the proximate causes of her injury and 
death. M c K i n n e y  2). Bissel,  supra. 

T y s i n g e r  v. D a i r y  Produc t s ,  supra ( 2 2 5  N.C. 737, 36 S.E. 2d 246)  is 
distinguishable. There, as the motorist approached, the deceased was 
walking toward the highway facing in a direction which enabled him to 
see the vehicle. There was nothing in the conduct of the deceased to put 
the defendant on notice that  deceased did not see -ha t  was open for him 
to see. Here the deceased had her bavk toward the approaching vehicle 
with her attention diverted to the mail box or its contents. Thus the 
defendant was put  on notice that  she was apparently unaware of his 
nearness or his speed. I t  was his duty to take notice that  she was in 
danger of getting in  his way, or so the jury may find. Q u i n n  v. H e i d m a n ,  
supra;  M c X i n n e y  v. Bissel ,  supra.  

F o r  the reasons stated the judgment below is 
Reversed. 

(Filed 12  October, 1949.) 
1. CWminal Law § 50f- 

Counsel must be allowed wide latitude in the argument of hotly contested 
cases, and the Supreme Court will not review the sound discretion of the 
trial judge in controlling the argument unless the impropriety of counsel 
is gross and calculated to prejudice the jury. 

2. Same- 
In this prosecution for larceny and recei~ing, the solicitor characterized 

defendants as "these two thieves." and the trial court refused to instruct 
the jury to disregard the solicitor's remark. Held: While characterization 
is not argument and the remarlis were improper, they did not constitute 
comment on the personal appearance of defendants but a conclusion drawn 
from the evidence, and are of insnficient prejndicial effect to warrant the 
granting of a new trial on appeal from conviction of receiving. 

APPEAL by defendants from Bone ,  J., at  April Term, 1949, of SORTH-  
A >fFTOh7. 

Aftorne?y-General A\fcLllullan and A l s s i s fnn t  d f torney -Genera l  B r t i f o n  
for fhe S ta te .  

C a m e r o n  8. W e e k s  for de fendan t s .  

DEXNY, J. The defendants were tried under a bill of indictment 
charging larceny and receiving. The  jury returned a verdict of guilty 
of receiving stolen goods, knowing them to have 'been stolen, as charged 
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in the second count of the bill of indictment. From this verdict and the 
judgment imposed pursuant thereto, the defendants appeal and assign 
error. 

I t  is  stated in the record that  in the course of the Solicitor's argument 
to the jury, he referred to the defendants, Hilbert Bowen and James 
McKeel, as '(these two thieves," to which remark counsel for  the defend- 
ants interrupted the Solicitor's argument and objected to the reference 
to the defendants as "these two thieves." Whereupon the Solicitor 
reiterated his remarks, stating: "That's exactly what I called them, two 
thieves." The objection to the reference to the defendants as thieves and 
the instruction requested, namely, that  the jury disregard such references 
were overruled. This ruling is assigned as error. 

Counsel must be allowed wide latitude in the argument of hotly con- 
tested cases. But  what is an abuse of this privilege must ordinarily be 
left to the sound discretion of the trial judge, and we "will not review his 
discretion, unless the inlpropriety of counsel was gross and well calcu- 
lated to prejudice the jury," S. a. Baker, 69 N.C. 147. S. v. Bryan, 89 
S . C .  531; Goodman I * .  Strpp,  102 K.C. 477, 9 S.E. 483; S. 1 % .  Tyson, 133 
N.C. 692, 45 S.E. 838; Cafon v. I'oler, 160 N.C. 104, 75 S.E. 929; Cuth- 
~ e 7 1  v. Grernr, 229 K.C. 475, 50 S.E. 2d 525. Counsel should not go 
beyond the testimony in a case or characterize a defendant in a manner 
calculated to prejudice the jury against him. XcLamb 1'. Railroad Com- 
pnny,  122 S . C .  862, 29 S.E. 896. Perry v. R.  R.,  128 N.C. 471, 39 S.E. 
27;  Hopkins  v. HopXins ,  132 N.C. 25. 43 S.E. 506; S. 1.. IIozdey, 220 
S.C. 113, 16 S.E. 2d 705; 8. z.. Li f f l e ,  228 S . C .  417, 45 S.E. 2d 542; 
S. 2'. Ha~rleu, 229 S . C .  167, 48 S.E. 2d 35;  8. v. Correll, 229 N.C. 640, 
50 S.E. 2d 717. 

While we do not approve the language used by the Solicitor in the 
instant case, we do not think its use, in the light of the facts disclosed 
by the record, constitutes such prejudicial error as to justify a new trial. 
I t  is true that characterization is not argument, and a prosecuting attor- 
ney should not be permitted to characterize an  accused or his conduct by 
terms of opprobrium which are not supported by the evidence. 23 C.J.S. 
552. Evidently the Solicitor felt that  the State had introduced sufficient 
evidence to show beyond a reasonable doubt that  the defendants were 
guilty of larceny. Even so, his argument might well have been couched 
in less objectionable and more dignified language, which, no  doubt, would 
ha re  been equally as effective. 

I n  the case of S. v. Correll, slipra, where the defendant was on trial 
for  murder, a private prosecutor characterized the defendant as "a small- 
time racketeering gangster." Winbomze, J., in speaking for the Court, 
said:  "The court very ~ r o p e r l y  sustained objection to the remarks of 
counsel characterizing defendant as 'a small-time racketeering gangster.' 
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Webster defines racketeer as 'One who singly or in  conlbination with 
others extorts money or advantages by threats of violence or of unlawful 
interference with business,' and a gangster as 'A member of a gang of 
roughs, hireling criminals, thieves, or the like.' Characterization is not 
argument. S. v. Tucker, 190 N.C. 708, 130 S.E. 720. There is nothing 
in  the record to justify such abuse of defendant personally, . . . and i t  
was highly objectionable. A severe reprimand by the court would have 
been justified. Defendants in criminal prosecution should be convicted 
upon the evidence in the case, and not upon prejudice created by abuse 
administered by counsel for private prosecution privileged to speak for 
the State. But  by sustaining the objection made by defendant. the judge 
indicated to the jurors that  the remark had no place in the trial." 

Likewise, the characterization of the defendant as a "human hyena" 
was disapproved in S. v. Ballard, 191 N.C. 122, 131 S.E. 370; and in 
S. v. Murdock, 183 N.C. 780, 111 S.E. 610, where the defendant mas 
being tried for the illegal manufacture of liquor and had not testified in 
his own behalf, this Court held remarks made by the Solicitor were 
improper, which remarks were as follows : "I do not know nhen I h a ~ e  
seen a more typical blockader. Look at  him, his red nose, his red face, 
his red hair  and moustach. They are sure signs. H e  has the ear-marks 
of a blockader." However, in the above. cited cases, the improper remarks, 
though disapproved, were held harmless, since the tr ial  judge in each case 
sustained the objection to the improper argument. 

A new trial was granted in the case of S. v. Tucker, 190 S . C .  708, 130 
S.E. 720, where counsel assisting the Solicitor in the prosecution of 
defendants for violation of the prohibition laws, said in his argument to 
the jury:  '(Gentlemen of the jury, look at the defendants, they look like 
professed (professional) bootleggers, their looks are enough to convict 
them." The defendants had not gone upon the witness stand and an 
objection was interposed to the improper argument in apt  time, but the 
tr ial  judge overruled the objection. The ~rejudic3ial error m-as in per- 
mitting the jury, over objection, to consider the comment of counsel up011 
the personal appearance of the defendants. 

These defendants did testify in their 0n.n behalf. However, the re- 
marks of the Solicitor to which they object, did not constitute comment 
011 their personal appearance, but a conclusion drawn from the evidence 
introduced for the consideration of the jury. 

X o  prejudicial error has been shown. 
No error. 
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STATE v. ROBERT BROOKS SAWYER. 

(Filed 3.2 October, 1949.) 

1. Criminal Law 9 34 (e)- 
In this prosecution for reckless driving and driving while intoxicated, 

the State's evidence tended to show that an officer was making an investi- 
gation a t  the hospital after the accident and that a passenger in the car 
stated in the presence and hearing of defendant that the car belonged to 
defendant and that defendant was operating it a t  the time charged. H e l d :  
The circumstances were such as to call for a denial by defendant if the 
statements were false, and defendant's silence in the face of the state- 
ments is competent as an implied admission by him of their truth. 

2. Automobiles 55 29b. 30d- 
Eridence that defendant was silent when accused of driving the auto- 

mobile a t  the time in question when the circumstances were such as to call 
for a denial by him, together with the circumstantial evidence as to the 
condition of the automobile and the location of the occupants immediately 
after the accident tending to show that defendant was the dri\-er, is lrcltl 
sufficient upon the question of whether defendant was driving the auto- 
mobile at the time, and with the other evidence in the case was l~roperly 
submitted to the jury on the charges of reckless driving and driring while 
intoxicated. G.S. 20-138, G.S. 20-140. 

XPPEAI, by defendant from Pless, Jr., <J., at  February Term, 1949, of 
YADKIK. 

Criminal prosecutions upon two bills of indictment, one coutaining 
t ~ o  count?, charging that  on 16 Xovember, 1947, defendant did unlam- 
fully and willfully operate a motor vehicle on the public highways of 
Tadkin County (1) while under the influence of intoxicating liquors, 
and ( 2 )  xihile under the influence of narcotics, and the other containing 
eight counts, charging that  on 16 November, 1947, defendant did unlam- 
fully ant1 \i illfully violate various statutes pertaining to the operation of 
motor whicles upon the public highways of Yadkin County, including 
the charge of reckless driving as defined by the Uniform Act Regulating 
the Operation of Vehicles on Highways. Bu t  on the trial in Superior 
Court the charges ~ r e s s e d  by the State, and on which defendant was tried, 
were ( 1 )  the operation of a motor vehicle upon the public highways of 
Yadkin while under the influence of intoxicating liquor, G.S. 20-138, and 
(2 )  reckless driving. G.S. 20-140. 

Tlpon tr ial  i n  Superior Court both the State and the defendant offered 
evidence. Recitation of such of the evidence offered by the State as is 
required in considering assignments of error is made in the opinion here- 
inafter shown. 

Verdict: "Guilty of operating a car intoxicated," and "reckless 
drivingv-and recommending mercy. 
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Judgment : For  "operating a car while intoxicated" : Imprison- 
ment in common jail of Yadkin County for a term of twelve months 
and assigned to work on the roads under the supervision of the State 
Highway and Public Works Commission,-but "because of the prior 
record of defendant, this prison sentence is suspended" upon condi- 
tions stated. 

And for reckless driving, prayer for judgment continued for five 
years, the court reserving discretionary authority to pronounce judg- 
ment a t  any  time within tha t  period. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Attorney-General McMullan and John R. Jordan, Jr., Member of 
Stuff, for the State. 

Allen & Henderson and J. Licinystolt Williams for defendant, appel- 
lant. 

WINBORNE, J. The gravamen of the argument aclvanced by brief and 
orally in behalf of defendant, on this appeal, is that  the State failed to 
introduce sufficient evidence to support a finding by the jury, beyond a 
reasonable doubt, that  defendant was operating the automobile in which 
the evidence tends to show he and another man, one Mitchell, were riding 
a t  the time charged in the bills of indictment, and, hence, motions for  
judgment as of nonsuit should have been allowed. 

I t  is contended by defendant that  the court erred in  admitting in evi- 
dence statements of an  officer tending to show that defendant remained 
silent when, a t  the hospital a short time after the accident, in which the 
automobile was involved, the man Mitchell stated that  the automobile 
belonged to defendant, and that  defendant was operating i t  a t  the time 
charged, and related the circumstances under which he, Mitchell, was 
riding in the automobile. I t  is contended that  proper foundation was 
not laid for the admission of this evidence. However, the evidence tends 
to show that  the officer was making investigation of the facts relating to 
the accident involved and that  the statements of Mitchell were made in  
the presence and hearing of defendant. 

Testing the evidence offered by the principles fully discussed by Stacy, 
C'. .I., and set forth in S. 2%. Wilson, 205 N.C. 376, 171 S.E. 338, and 
applied in S. v. Hawkins, 214 N.C. 326, 199 S.E.  284, it appears that  the 
statements of Mitchell were made under such circumstances as called for 
a denial by defendant. And "the general rule is, that  statements made 
to or in the presence and hearing of a person, a c c u h g  him of the com- 
mission of or complicity in a crime, are, when not denied, admissible i n  
evidence against him as warranting an inference of the truth of such 
statements." 1 R.C.L. 470; 8. v. Wilson, supra. 
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But aside from the evidence as to silence of defendant i n  the face of 
Mitchell's statements, the State offered other evidence from which the 
jury could find, beyond a reasonable doubt, that  defendant was operating 
the automobile. There is evidence tending to show that  when the auto- 
mobile came to rest, after colliding with another automobile and the 
gasoline tanks, and filling station supports, the right front  door of i t  had 
been torn open, and would not shut, and the left side had been mashed in 
and the left door would not open; and that  defendant was in the auto- 
mobile, on the front seat;  that Mitchell was standing on the outside, with 
his hands on the right door;  and that  he reached over and pulled defend- 
ant  out from near the steering wheel. 

And there is evidence tending to show that  defendant stated to the 
father of a young lady who was hurt  a t  the filling station that  he was not 
going to drive the automobile away, but reached over and got the switch 
keys and put them in his pocket. From this evidence the jury might 
fair ly and reasonably infer that  the automobile belonged to defendant, 
and that  he was the driver of it. 

And the evidence, without reciting it, is sufficient to support a finding 
by the jury that  defendant was under the influence of intoxicating liquors, 
and that the automobile was operated carelessly and recklessly within the 
meaning of the statute relating to reckless driving. G.S. 20-140. 

Moreo~er ,  after full consideration thereof, other assignments of error 
fa i l  to show error which would entitle defendant to a new trial. 

Hence in the judgment below we find 
?(To error. 

THOMAS J .  SPARKS v. GRADY SPARKS AND WIFE, THELMA SPL4RKS, 
A S D  BELL HENLIATE A N D  HUSDAXD, R'ELSOS HENLINE. 

(Filed 12 October, 1949.) 
1. Pleadings 8 22b- 

I n  an action to quiet title, the court has authority to permit plaintiff 
to amend by striking from the complaint a paragraph setting up an estop- 
pel as a further ground for relief, G.S. 1-163, since the amendment does 
not effect a substantial change in the claim. 

2. Quieting Title § 2- 

An action by a father alleging that he owns the fee simple in a described 
tract of land and that his son and daughter claim that they own the land 
in fee as tenants in common by inheritance from their mother subject to 
the father's life estate as tenant by the courtesy, states a cause of action 
to quiet title and remore an adverse claim as a cloud thereon, G.S. 41-10, 
anrl the spouses of the children being necessary to a complete adjndita- 
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tion of the cause, their joinder cannot constitute EL misjoinder of parties, 
G.S.  1-69. 

APPEAL by defendants from Pless, J., a t  the April Term, 1949, of 
MITCHELL. 

This is an appeal from a decision upon a demurrer and necessitates an  
analysis of the complaint. 

When its particularized allegations are properly construed and reduced 
to ultimate averments, the complaint alleges that the plaintiff is the owner 
in fee simple of certain pertinently described land in  Mitchell County, 
North Carolina ; that the plaintiff is in the actual possession of the land ; 
that  the defendants assert a claim to the land a d ~ e r s e  to plaintiff's fee 
simple title, i .e. ,  that  the defendants, Grady Sparks, and Bell Henline, 
whose spouses are also made parties to the action, inherited the lands 
from their mother, the plaintiff's deceased wife, Mattie Sparks, and by 
reason thereof own the land in fee as tenants in common, subject, however, 
to the right of plaintiff to occupy the land during his natural life as 
tenant by the curtesy consummate; that such adverse claim of the defend- 
ants is wrongful for the reason that  plaintiff owned the land in  fee simple 
at  the time of his wife's death and she then had no interest therein; and 
that such wrongful claim of the defendants constitutes a cloud on plain- 
tiff's fee simple title. The prayer of the complaint is, i n  substance, that 
plaintiff's title to the land in controversy be quieted, and that the adverse 
claim of the defendants to the property be remo~ecl as a cloud thereon. 

As originally filed, the complaint contained an additional paragraph, 
which was designated as Paragraph 8 and which sets forth these matters : 

"8. That  the defendant, Bell Henline, is furthei estopped from aqsert- 
ing or claiming any title, right or interest in said land for the reason 
that on 5 July, 1933, the plaintiff and his wife, Mattie Sparks, executed 
and deeded 37 acres of land to Nelson Henline r~nd wife, Bell Sparks 
Henline, with the distinct understanding and agreement that the said 
37 acres of land should be the full and complete share of said Bell Sparks 
Henline in the estate of the said Thomas J. Sparks and wife, Mattie 
Sparks, and that  the said Bell Sparks Henline accepted said deed and 
had the same recorded in Book 93, page 5, office of Register of Deeds for  
Mitchell County, and is asked to be made a part of this amended com- 
plaint the same as if specifically alleged herein." 

The defendants demurred to the complaint for misjoinder of parties and 
causes. Upon the hearing, the court permitted ihe plaintiff to amend 
his complaint by the withdrawal of Paragraph 8 in its entirety, and 
entered an order overruling the demurrer and ~u thor i z ing  defendants 
to plead to the complaint as amended. The de.fendants excepted and 
appealed. 
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B a l l  & Zachary  for plaintif, appellee. 
Fozits d W a t s o n  for defendants ,  appellnnts.  

E ~ v r x .  J. The order allowing plaintiff to amend his complaint was 
authorized by G.S. 1-163 conferring upon courts the discretionary power 
to permit amendment of pleadings a t  any stage of a trial, even after final 
judgment, unless the anlendment effects a substantial change in  the claim 
or defense. 

Manifestly, the complaint as amended states but one cause of action, 
i . e . .  a cause of action to quiet title to the locus i n  quo  and to remove an 
adrerse claim as a cloud thereon. G.S. 41-10; McIntosh: North Carolina 
Practice and Procedure in Civil Cases, sections 986-987; 51 C.J., Quiet- 
ing Title, ~ect ions  154-170; 44 h l .  Jur. ,  Quieting Title, section 79. I n  
consequence, no basis remains for the contention that  several causes of 
action have been improperly united. G.S. 1-127. 

Moreover. the amended complaint makes i t  clear that  the defendants 
claim interests in the land in dispute under a conlmon source adversely to 
plaintiff, and that  their presence before the court is necessary to a com- 
plete adjudication of the questions involred in the suit. Hence, there i~ 
no misjoinder of parties. G.S. 1-69 ; AIcXeeZ 1.. Illolloman, 163 N.C. 132, 
79 S.E. 445; Pwindel l  1%.  Smau', 156 X.C. 1, il S.E. 1 ;  Colgrove z'. 

Koo~ice .  76 N.C. 363; 51 C.J., Quieting Title, section 150;  44 ,Im. Jur. ,  
Quieting Title, section 77. 

The elimination of the eighth paragraph from the complaint obviates 
the necessity for ruling whether i t  rendered the complaint in it4 former 
state bad for misjoinder of causes of action. We do suggest, however, 
without so deciding, that  the advancement or estoppel set out in paragraph 
eight inures to the benefit of Grady Sparks as an heir of Mattie Sparks 
rather than to the plaintiff as her surviving husband, and that  in conse- 
quence paragraph eight of the complaint as i t  originally stood did no t  
state a second cause of action in favor of the plaintiff against the defend- 
ants or any of them. Be this as i t  may, the defendants have no just cause 
to complain of the refusal of the court to dismiss the action for the sup- 
p s e d l y  objectionable portion of the complaint was removed by the 
amendment. S h o r e  7.. H o l t ,  185 N.C. 312. 117 S.E. 165. 

The jndgment o~e r ru l ing  the demurrer and authorizing the defendant. 
to plead to the complaint as amended is 

Affirmed. 
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R. R. JORDAN, A S D  A1 I O rIIER JIISOWITY STO( I<IICILDEHS I S  TIIE SORTH 
CAROLINA NATURAL PRODrCTS CORPORATION WHO CARE TO 

MAKE THEMSELVES PARTIES PLAISTIFF V. R. H. HARTNESS A S D  R. P. 
ROSSER, ~ ~ A J O R I T J  RTOCKHOLDERS IS THE SORTH CAROLISA KAT- 
LJRAL PRODUCTS CORPORATIOS 

(Filed 12October, 1049.) 
1. Co~porations l O -  

Ordinarily, a stockholder inay not inaintnin an action against other 
stockholders for dissipation of the nssets of the corporation, even though 
he alleges depreciation in the valne of' his shares of' stock, unless he alleges 
that action by the corlmration lias been demanded ~ m d  refused. 

2. Corporations 5 25c- 

An action against majority stockholders for mrongfnlly dissipating the 
assets of the corporation is for and in behalf of the corporation, and the 
corporation is a necessary party to such action. 

APPEAL by plaintiff from B u r g w y n ,  Spec ia l  J u d g e ,  J u n e  Term, 1949, 
LEE. Affirmed. 

Civil action to recoyer damages for the wrongful conversion of corpo- 
rate assets, heard on demurrer. 

Plaintiff alleges that  lie is a minority stockhold2r in the North Caro- 
lina Natural  Products Corporation and that  defendants own a majority 
of the capital stock thereof; that  in December 1943 defendants took into 
custody the assets of the corporation aud sold them for the grossly inade- 
q~ la t e  sum of $10,000. H e  alleges other misconduct on their par t  i n  
respect to said assets, an ulterior purpose, and that  by reason of said 
conversion and misconduct the value of his shares of stock has been mate- 
rially depreciated to his damage in the sum of $10,000. 

There is no allegation that  defendants are officws or directors of the 
corporation or that  they acted as such in disposing of its assets. Nor  i s  
there any allegation that  plaintiff lias made demand upon the corporation 
to institute suit to recover the damages resulting from the alleged mis- 
conduct of defendants, or that the corporation, tl-rough its officers, has 
declined to institute suit therefor. 

The defendants demurred for that  ( 1 )  the said corporation and other 
necessary parties are not made parties to the action; ( 2 )  no demand upon 
and refusal of the corporation to institute suit is d leged;  ( 3 )  the plain- 
tiff is not entitled to maintain this action; and (4 )  the complaint fails to 
state a cause of action. The demurrer was sustaiiked by the court below 
and plaintiff appealed. 

$1. F. S e n w e l l ,  J r . ,  for  y lo in f i f l  nppr~ l lan t .  
Tl'nrren F.  O l m s f e d  a n d  S p e n c e  d B o y e f t e  f o r  d 'e fendanf  nppel lees ,  
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BARNHILL, J. The plaintiff does not allege a loss peculiar to himself. 
Bane v. Powell, 192 N.C. 387, 135 S.E. 118. The alleged wrong caused 
loss to stockholders and creditors generally. Do~rglass c. Dawson, 190 
S .C .  458. Thus he has failed to allege a cause of action resting in  him 
which he may enforce of his own right. Bane c. Powell, supra. 

cause of action for the conversion or dissipation of corporate assets 
rests in the corporation and must be enforced by the corporation. Ordi- 
narily, in the absence of demand upon the corporation to prosecute tlie 
action and its wrongful refusal so to do, the action may not be maintained 
by an individual stockholder. Tl'i~~stead v. Hearne, 173 N.C. 606, 92 S.E. 
613; Dorlglnss 1 . .  Dnwson, supm;  Corporation Cornmission v. Bank,  193 
N.C. 113, 136 S.E. 362; Snin L.. Love, 207 N.C. 588, 178 S.E. 98; Taylor 
2.. Holmes, 14 F .  298, affirmed, 127 U.S. 489, 32 L. Ed. 179. 

H e  must first seek relief through the corporation, Winstead v. Hearne, 
suprcc, and in the absence of allegation tha t  action by the corporation has 
been denlanded and refused, a demurrer must be sustained. Douglass c. 
Dawson, szcpru; Xerrimon 1 . .  Asheville, 201 S . C .  181, 159 S.E. 413; 
Roscower 2.. Rizze~ll, 199 K.C. 656, 155 S.E. 555. This is t rue even 
though the injury to the corporation causes a depreciation in the value 
of his shares of stock therein. ,hino. 59 A.L.R. 1009. 

That is to say, the right of a stockholder to bring suit against other 
stockholders for dissipation of the assets of the corporation rests (1) in 
the existence of a complete cause of action against the defendants in favor 
of the corporation and ( 2 )  upon the neglect and refusal of the corporate 
body to act for itself. 13 ,LJ. 506. Even then the recovery is for and in 
behalf of the corporation, and so i t  is a necessary party to the action. 

While there are exceptions to the rule that  a stockholder must firqt 
demand action hy the corporation, Xurphy I*. Grectrsboro, 190 N.C. 268, 
120 S.E. 614; Ifrrces r. Ool.lntzd, 104 1J.S. 450, 26 L. Ed.  827, the alle- 
gations in tlie coinplaint fail to bring this caw within tlie exceptions. 

Fo r  the reawns stated the judgment below is 
,Iffirnied. 

W. J .  YhSCEY r. DAISY T-\SCICY. 

(Filed 12  October, 1049.) 
1. Judgments 9 H3r- 

W11erp plaintiff nrnkes it appear to the cowt that tile matters in contro- 
T . C I . R ~  h n t l  been "settled." n n d  thereupon the colut :rtljlltlg~s thnt the plniw 
tiff be no~is~~i ted ,  11(~7(7 the jndgm~llt is llot n jlldglrrt~llt of inrolnntnry 11011- 

snit but n jntlgn~ent in ~.ctt .rr .r . i t ,  nntl is n tlett~rlriinatio~~ of the ranse on its 
nlrrits \ylricli will bnr n snhsec~i~nlt action Iwt\\-eel1 the  snrnc parties on 
the itlelltic.nl cans?. 
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9. Judgments !j 25- 
A judgment in retraxit was entered in a prior action between the parties. 

Plaintiff alleged that the judgment was entered iia reliance upon the oral 
promise of defendant to convey to plaintid a one-half interest in the land 
in controversy, and that the oral promise was afterwards breached. Held:  
In the absence of allegation of fraud, the complajnt is insufficient to con- 
stitute the second action a direct proceeding to set aside the prior judg- 
ment for intrinsic fraud or other equitable cause collateral to that pro- 
ceeding, and the prior judgment being ves jzcdicata, judgment on the plead- 
ings for defendant in tile second action was proper. 

APPEAL by plaintiff from E d m u n d s o n ,  Special  J u d g e ,  a t  April Term, 
1949, of HAHKETT. Affirmed. 

N e i l l  M c R .  Ross  and  Dupree  & S t r i ck land  for p l a i n t i f ,  appel lant .  
S e i l l  M c R .  S a l m o n  for de fendan t ,  appellee.  

DEVIN, J. Plaintiff and defendant are husband and wife. I11 the com- 
plaint i t  was alleged that  in October, 1937, land was purchased with the 
joint earnings and savings of both with the agreement that  title to the 
land should be taken in the names of both, but that  the defendant, who 
handled the closing of the negotiations for the purchase of the land, in 
violation of the agreement, had deed made to herself alone; that  upon 
discovery of this fact in October, 1947, plaintiff instituted suit to estab- 
lish a resulting trust and to have her decreed trustee for his benefit as to 
one-half interest in the land;  that  after filing his complaint in that  action, 
upon the defendant's oral promise to make him a deed for his interest in 
the land, plaintiff in November, 1947, had judgment entered "that the 
matters and things in controversy have been settled between the parties," 
and that therefore it was ((adjudged and decreed that  plaintiff be non- 
wited." The defendant having failed and refused to make the convey- 
ance as promiqed, the plaintiff in February, 1948, instituted this action 
for substantially the same cause as that  in which the judgment had been 
entered, that  is, to enforce a resulting or construcative trust and to have 
the defendant declared trustee e x  mnleficio for his benefit as to one-half 
interest in the land. The dealings between the parties in respect to this 
land, and the cirrnn~stances under which plaintiff alleges the deeds were 
made, are set out at length in the complaint. 

The defendant answered denying the material idlegations of the com- 
plaint, and ~ e t t i n g  up the judgment of XOT-ember, 1947, referred to in  
the complaint. ac an estoppel by judgment. and a klar to plaintiff's action. 
'I'lie court below was of that  opinion, and rendered judgment on the plead- 
i n g ~  dismissing the action. 

The plaintiff has clected to treat the judgment rendered in Sovember, 
1947, as  T T I P I ' P I ~  a vo lun ta r ;~  nonsuit. and has within a pear brought a 
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new action for substantially the same equitable cause of action. Based 
upon this premise, his position is undoubtedly correct that  the court 
would not be warranted in dismissing his present action as res judicata 
without finding adequate facts. Batson v. Laundry  Po., 206 N.C. 371, 
174 S.E.  90;  H a m p t o n  v. #pinning Co., 198 S . C .  235, 151 S.E. 266. 
Bu t  we think the judgment was more than a nonsuit, and that  on its face 
and in its legal effect i t  amounted to a re t ras i f .  Steele v. Beaty ,  215 
N.C. 680, 2 S.E. 2d 854; Grimes c. d n d r e w s .  170 N.C. 515, 87 S.E. 341; 
Idd iny  7'. H i a t t ,  51 N.C. 409. It was a complete withdrawal of plain- 
tiff's suit. The judgment declared that  i t  had been made to appear to the 
court by the plaintiff that  the matters and things in controversy had been 
"settled," and thereupon it was adjudged that  the plaintiff be nonsuited. 
The word "settle" means "to place in  a fixed or permanent condition; 
to determine" (Webster). And the word being used in connection with 
litigation must be understood as signifying that the controrersy had been 
adjusted and brought to an end. So th ing  else appearing, i t  indicated a 
determination on its merits. I t  constituted formal acknowledgment in 
open court that  the plaintiff had no further cause of action. I t  was said 
by Jus t i ce  Barnhil l ,  speaking for the Court in Steele 1.. Beaty ,  215 N.C. 
680, 2 S.E. 2d 854, "A judgment in  refraxi t  is usually based upon and 
follows a settlement out of court. Where the parties to an  action have 
settled their dispute and agreed to a dismissal such dismissal is a retrasi f  
and amounts to a decision upon the merits (citing authorities). The rule 
seems to he unirerqal that  a judgment of dismissal entered by agreement 
of the parties pursuant to a comproini~e and settlement of the contro- 
versy is a judgment on the merits barring any  other action for the same 
cause." A judgment entered pursuant to and reciting a settlement of the 
matters in controversy between the parties is generally regarded as a 
determination of the cause on its n~er i t s .  2 A.L.R. ( 2 )  567 (note). 

The plaintiff admits that  he had the judgnlent of Norember, 1947, 
entered as i t  appears of record, but that tlie indncement or consideration 
therefor was the oral promise of the defendant to convey to him a half 
interest in the land, and that defendant afterwards failed and refused to 
do so. H e  does not allege fraud. H e  has not attacked the judgment or 
sought to ~ a c a t e  it. Hence standing npo11 tlie docket it is a judgment of 
ye t rrr~ i f ,  rrnd it bars a new action. Before lie can prosecute another action 
for  the same cause he must in qome proper way remove this judgment 
from hi.: pathm-ay. Llloody v. TT'iXe, 170 S . C .  541, 87 S.E. 350; Fowler 
v. Fowler, 190 N.C. 536, 130 S.E.  315; McIntosh Prac.  & Pro.  745. A 
mere allegation in the new action that the judgment mas entered in re- 
liance upon an oral promise whic l~  nae  afterwards breached would not 
Ise sufficient to constitute R direct proceeding to set aside the judgment 
for extrinsic fraud or other equitable came collateral to the proceeding. 



722 I N  T H E  S U P R E M E  COURT. [230 

H o m e  v. Edwards, 215 N.C. 622, 3 S.E. 2d 1 ;  2fcCoy v. Justice, 199 
N.C. 602, 155 S.E. 452; U. 8. v. Throckmorton, 911 U.S. 61. Nor would 
plaintiff's position be strengthened by the fact that  the oral promise to 
convey land, when denied or the statute of frauds pleaded, might be 
unenforceable and insufficient to constitute valid consideration. Craig 
v. Price, 210 N.C. 739, 188 S.E. 321. The judgment still stands as a 
voluntary withdrawal of his suit and in effect a retraxit, and constitutes 
a bar to his present action. 

The defendant's demurrer on the ground that plaintiff husband could 
not in any event maintain an  action against his wife for the causes set out 
in his complaint was overruled, and defendant did not appeal. Carlisle 
v. Carlisle, 225 N.C. 462, 35 S.E. 2d 418. Hence the only question pre- 
sented by plaintiff's appeal is the validity of i;he judgment on the 
pleadings. 

On the record and for the reasons herein set out, we conclude that  the 
judgment should be 

Affirmed. 

STATE v. HARVEY ASHBURX. 

(Filed 12 October, 1949.) 
Abduction 85 3, S- 

111 n prosecution under G.S. 14-41 it is not nec~mary for the State to 
show that the child was carried away by force. Evidence that defend- 
ant induced a minor to accompany him on a trip for immoral purposes by 
promising marriage is sufficient to sustain conviction. 

APPEAL by defendant from Burgzryn, Special Judge, at  January  Term, 
1949, of LEE. N O  error. 

Attorney-General NclMullan and Assisfant Attorney-General Bruton 
for the State. 

H.  F .  Seawell, Jr., for defendant, appellant. 

DEVIN, J. The defendant was charged with the abduction of a girl 
under the age of 14 years, in violation of G.S. 14-41. There was verdict 
of guilty, and from judgment imposing sentence the defendant appealed. 

The defendant's assignment of error chiefly debated was the denial of 
his motion for judgment of nonsuit, but we think the State's eridence was 
sufficient to carry the case to the jury. The defendant offered no evi- 
dence. The material facts as they appear from the State's e~ idence  were 
substantially these: The girl was at  the time of tEe offense charged not 
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quite 12 years of age, residing with her widowed mother, and in the sixth 
grade a t  school. The defendant was a married man, but this fact was 
unknown to  the girl. She had been meeting him a t  the home of his 
cousin where he began kissing her and talked to her of marriage. She 
said he told her he wanted to marry  her and asked her to marry  him, and 
she consented. On the date alleged, during the uoon recess, he drove to 
the school in an  automobile, and said to her. "Come on, let's go," and she 
got in the car with him and he drove away. This was without the knowl- 
edge or consent of her mother. The traveled to Winston-Salem, to Surry 
County, to York, South Carolina, and returned after a n  absence of six 
days. She testified he had sexual relations with her four times during 
their travels. 

Under the statute as interpreted by the decisions of this Court, it  was 
not necessary for the State to show she was carried away by force, but 
evideuce of fraud, persuasion, or other inducement exercising controlling 
influence upon the child's conduct would be sufficient to sustain a convic- 
tion. S. 2'. C'hisrnhnll, 106 X.C. 676, 11 S.E. 518; S. v. Burnett, 142 
S . C .  577, 55 S.E. 72;  S. e. Truelove, 224 N.C. 147, 29 S.E. 2d 460. 

We hare  examined the other exceptions noted by the defendant and 
brought forward in his assignments of error, but find that  none of them 
are of sufficient merit to warrant  vacating the verdict and judgment. 

I n  the trial we find 
No error. 

HENDERSON COI'NTT r. WILT.I.131 J O H S S O S ,  JR. ,  ET -41.. 

(Filed 13 October, 1949. ) 

1. Appeal and Error §§ 6 c  (2), 40a- 

Where there are no esceptions to the findings of fact, and the sole 
assignment of error is to the court's c20nc~l~~sio~~r of law and in signing the 
judgment, only the face of the record is presented for ins~ection and 
review. 

2. Judgments § 18- 
The findings of fact by the trial jlldpe and the l~resnn~ption of regularity 

arises from the fact that a court of general jurisdiction had acted in the 
matter, is held sufficient to sustain judgment denying inotion to vacate a 
prior decree of foreclosure of a t a s  sale certificate on the ground that no 
valid service was obtained against the defendants therein. 

3. Same- 
A prima facie presuulption of rightful jurisdiction arises from the fact 

that a court of general jurisdiction has actrd in the ~nutter. 
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APPEAL by movants from Pless,  J., in Chambers a t  Marion, 11 Janu- 
ary, 1949 ; from HESDERSON. 

Motion by William Johnson, Jr . ,  and wife to racate judgment and 
order of confirmation in tax certificate foreclosure and to redeem land. 

This action was instituted 5 September, 1934, to foreclose tax certifi- 
cates for the years 1929-1930-1931. Decree of fc~reclosure was entered 
15 December, 1947, and order of confirnlation o n  27 February, 1948. 
Deed was executed to Henderson County 16 March, 1948, and thereafter 
conveyed by Henderson County to Mrs. B. B. Hill  by deed dated 2 July, 
1948, and duly spread upon the public registry of the county. 

Motion to racate was filed herein 6 December, 1948, grounded on the 
allegation that no ral id service was obtained in the cause and that  the 
judgment of foreclosure and order of confirnlation were void for want of 
jurisdiction. 

The motion was denied by the Clerk and on appeal to the Judge of the 
Superior Court, elaborate findings of fact mere made and the judgment 
of the Clerk was ratified and confirmed. 

Movants appeal, assigning as error "The Court erred in  its conclusions 
of law and in signing the judgment as appears in the record." 

L. B. Pr ince  and N. F .  T o m s  fro p l a i n t i f ,  appellee.  
R. L. W h i t n t i r e  for defe t ldnnts-)noconts ,  appellants.  

S T A C ~ ,  C. J. The question for decision is the sufficiency of the record 
to support the judgment. There are no exceptions to any of the findings 
of fact. Hence, only the face of the record is presented for inspection 
and review. I n  re C o l l i i ~ s .  226 X.C. 412, 38 S.E. 2d 160; W i l s o n  V .  

Robinson .  224 N.C. 851, 32 S.E. 2d 601; T7estnl c. V e n d i n g  Mach ine  Co., 
219 N.C. 468, 14 S.E. 2d 427; Brozrn I*. T r u c k  l i n e s ,  227 S . C .  65, 40 
S.E. 2d 4iG; I I a r n e y  e. Comrc.  of J l cFnr lon ,  22!) N.C. 71, 47 S.E. 2d 
535; Rhodes  1 % .  --lslzerille, 229 N.C. 355, 49 S.E. 2d 638; Parker.  z.. Cni- 
v e r s i f y ,  o n f ~ ,  656. 

I n  addition to the facts found by the Judge, which are fortified by 
recitals in the judgment and the comrnis~ioner's deed, Powel l  r .  T w p i n ,  
224 N.C. 67, 29 S.E. 2d 26; E r e r e i t  v. S e ~ r > t o n ,  118 N.C. 919, 23 S.E. 
961, G.S. 95-16, the regularity of the proceeding is further supported by 
the principle omnin  r i f e  o c f n  prn~sumzrn tur .  1Yili iamson c. I C p i c ~ y ,  224 
S .C .  311, 30 S.E. 2d 46;  Downing  1 , .   whit^, 211 1V.C. 40, 188 S.E. 815; 
S tnrnes  I.. T h o m p s o n ,  173 N.C. 466, 02 S.E. 259; S. v. Alarm, 219 X.C. 
212, 13 S.E. 2d 247. "A priinn fncie presumption of rightful jurisdiction 
arises from the fact that a court of general jurisdiction has acted in the  
matter." IT'illiainson v. S p i r f y ,  supm;  G r a h a m  L ~ .  F l o y d ,  214 S . C .  77, 
197 S.E. 873; S. 2,. I d a m s ,  213 N.C. 243, 195 S.E. 822. 
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On the record as presented, no exceptive assignment of error is revealed 
which would seem to call for a disturbance of the judgment. 

Affirmed. 

STATE v. E. W. FREEMAS. 

(Filed 12 October, 1949.) 

Criminal Law 9 82a (8)-Circumstantial evidence of defendant's guilt held 
insufficient to be submitted to the jury. 

Evidence tending to show that defendant was the owner of a car covered 
by a chattel mortgage, that he was delinquent in a payment, that the car 
was struck a t  a grade crossing at night by a railroad train, that no one 
was in the car at the time of the collision, and that defendant filed a claim 
for the damage on a policy of insurance on the car. i s  held insufficient to 
be submitted to the jury in a prosecution of defendant for placing the car 
(in the track with intent to destroy it and with presenting a false sworn 
statement in support of the claim for insurance. Whether the indictment 
was sufficient to charge an offense under G.S. 14-278. q ~ t w e ?  

APPEAL by defendant from Edmundson. Special Judge, April Term, 
1949, of JOHXSTON. 

The defendant was tried upon a bill of indictment containing two 
counts : The first count charges that  the defendant unlawfully, willfully 
and feloniously did maliciously place his automobile on the railway track 
of the Atlantic Coaqt Line Railroad Company, with the intent to destroy 
the automobile and thereby furnish the basis for a claim for loss under 
the t e r ~ n s  of an insurance policy issued to him by Service Fi re  Insurance 
Company of New York. The second count charges the defendant with 
presenting a false sworn statement in proof and support of a claim filed 
with said insurance company, pursuant to the provisions of the aforesaid 
policy. 

The evidence offered by the State in substance is to the effect that  the 
defendant, the operator of a taxi, left Benson, N. C., about 12:30 a.m., 
5 January,  1949, with several passengers for Dunn. X. C., which is seven 
miles South of Benson; that  the 1948 Studebaker used by the defendant 
as a taxicab, mas hit  by an Atlantic Coast Line southbound passenger 
train a t  1 :27 a.m., on 5 January,  1949, a t  a railroad crossing two miles 
north of Benson; that  no one was in the car at the time of the collision 
which completely demolished the automobile ; that  the defendant signed 
a statement to the effect that he had parked the car in front of his home 
and failed to lock i t ;  that  he did not know whether he left the key in the 
car or not, but he had been unable to find the key;  that  he went in the 
house, took a bath and retired about 12  :30 a.m.; that  he knew nothing 
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of the wreck until an  officer came to his home about 3 :30 a.m., whereupon 
he dressed and went to the scene of the wreck. I t  is further disclosed by 
the evidence that  the defendant had rollision and theft insurance and 
tha t  he thereafter filed a claim with the insurance company for the theft 
of his automobile; and that  he was twelve days delinquent in the payment 
of an installment due on the purchase price of the car a t  the time of the 
collision, which was not unusual, for  he had been from 20 to 25 days late 
in the payment of each of his previous installment;. 

The defendant offered no evidence, but mored for judgment as of 
nonsuit. The motion was overruled and from a verdict of guilty as 
charged in the bill of indictment, and the judgment entered pursuant 
thereto, the defendant appeals and assigns error. 

Afforney-General McXuZlan und Assistant Bttcrney-General Brufon 
for the State. 

J .  R. Barefoot and Carl E. Gaddy, Jr., for defendant. 

PER CURIAII. The defendant preserved his exception to the ~ u l i n g  of 
the trial judge in refusing to sustain his motion for judgment as of non- 
suit, and assigns such ruling as error. ,I careful review of the evidence 
leads us to the conclusion that  the exception was well taken and must be 
sustained. 

Moreover, the indictment is bottomed on the provisions of G.S. 14-278, 
the pertinent par t  of which reads as follows: "If any person shall will- 
fully and maliciously put  or place any matter or thing upon, over or near 
any railroad track;  or shall willfully and malicioudy destroy, injure or 
remove the road-bed, or any par t  therof, or any r i d ,  sill or other part  
of the fixture appurtenant to or constituting or supporting any portion 
of the track of such railroad; or shall willfully and maliciously do any 
other thing with intent to  obstruct, stop, hinder, delay or displace the 
cars trareling on such road, or to stop, hinder or delay the passengers or 
others passing over the same; or shall willfully arid maliciously injure 
the road-bed or the fixtures aforesaid, or any part  tkereof, with any other 
intent whatsoever, such person so offending shall be guilty of a felony, 
. . ." While i t  is  unnecessary to decide the questioii on this appeal, we 
doubt that  the indictment charges a crime within the purview of this 
statute. 

The ruling on the motion for judgment as of nonsuit is 
Reversed. 
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ASSOCIATES DISCOI!NT CORPORATION r. KESSETH McKINNEY A K D  

MITCHELL FIR'ANCE COMPANY. 

(Filed 19 October, 1949.) 

1. Chattel Mortgages 8 8 b  

The rule that  the lien of a chattel mortgage properly registered under 
the laws of the state in which i t  was executed will be enforced under 
comity is subject to modification by the statutes of the state in which the 
lien is sought to be enforced when the full faith and credit clause of the 
Federal Constitution is not invaded. 

The burden of proof is on the party claiming under the lien of a chattel 
mortgage registered in another state to show a valid lien under the laws 
of such o t h e ~  state and that  his case is within the protection of the rule 
of comity as  modified by the statutes of the state in which he seeks to 
enforce the lien. 

3. Same- 
Instructions susceptible to the interpretation that  if the mortgagee used 

due diligence in ascertaining the identity and residence of the mortgagor, 
the lien would be valid, held favorable to the mortgagee and not erroneons 
on its appeal, since the validity of the registration depends upon the ulti- 
mate fact of record in the proper county and not upon the diligence ad- 
dressed to its accomplishment. 

4. Same- 
Since the burden is upon one claiming under the lien of a chattel mort- 

gage registered in another state to show that  the lien is valid in such other 
state and also that  it  is enforceable in this State under the rule of comity, 
an instruction to the effect that  if the chattel had come to rest in North 
Carolina and the mortgage had not been registered here (G.S. 47-20) the 
lien of the mortgage recorded in such other state would not be enforceable 
here, but if the chattel mortgage was properly registered in the state in 
which executed no one could get title free from such lien, is held favorable 
to the mortgagee and cannot be held for prejudicial error upon its appeal. 

5. Same-Question of whether chattel mortgage was properly registered i n  
accordance with t h e  laws of the  s tate  in  which executed held fo r  jury. 

Plaintiff's evidence tended to show that  the automobile was purchased 
in another state, that  the pnrchaser, purporting to be a resident of such 
other state, executed a conditional sales contract which mas dnlg regis- 
tered under its laws. Defendant introduced the deposition of the pur- 
ported purchaser that he had not purchased the car and had not executed 
the conditional sales contract and that he resided in a third state. The 
laws of the state wherein the chattel mortgage was registered require 
that the instrument be recorded in the county in which the mortgagor 
resides. Held: The question of proper registration was largely one of fact, 
and the verdict of the jury in plaintiff's favor is determinative of the rights 
of the parties. 



728 I S  T H E  S U P R E M E  COURT.  [230 

PLAINTIFF'S appeal from Pless, J., April Term, 1949, MITCHELL 
Superior Court. 

The plaintiff, an  Indiana corporation, claims to be the owner of an  
automobile, in the possession of the defendant SlcE~inney, by virtue of a 
conditional sales contract executed January  10, 1946, by one Vance 
Ledford in security of a purchase price note given to a dealer, J e r ry  
Lynch, in Detroit, Wayne County, Michigan, and transferred by Lynch 
to it. 

The conditional sales agreement u.as registered in Wayne County, 
Michigan, the purported residence of the plaintiff, (under the recitals in 
the contract and simultaneous oral statements, oil January  16, 1946). 
The  defendant McKinney denies plaintiff's t i t le;  says he is an  innocent 
purchaser for value without notice; denies that  Ledford executed the 
conditional sales contract, and contends that  the registration thereof (for 
reasons which will appear infm in the analysis of the case), was insuffi- 
cient to give notice to him as a purchaser for value or to his codefendant, 
the Mitchell Finance Company, to whom he esecnl-ed a mortgage on the 
car a t  the time of its purchase. 

The defendant Mitchell Finance Company adopts the answer of its 
' codefendant. 

The summary of evidence here undertaken is (directed to an  under- 
standing of the decision and the ground on which i t  is based. 

The  plaintiff's evidence tends to show that  Vance Ledforcl came to the 
place of business of J e r ry  Lynch, an automobile de:iler in Detroit, Michi- 
gan, on Janua ry  9, 1946, and contacted Theodore ('. Purol, an  agent and 
salesman in charge. After looking over several Plymouth cars, Ledford 
finally selected one which he expressed a desire to buy. The price was 
agreed upon and Purol  told him that  if the finance company (this plain- 
tiff) would pass upon the credit and agree to  finance the deal, the sale 
would be closed; and advised him to come back next day. Ledford 
deposited $400.48 conditionally upon the purchase price and gave a 
"credit statement" to the effect that  he was 25 years old, resided a t  
1425 Times Square, Detroit, and had formerly resided a t  1202 Lincoln 
Street, Knoxville, Tennessee, for approximately 20 years; that  he was 
now working for a gas station-had been these 0111~. a short time, having 
theretofore been in  the army as a paratrooper. This information was 
given the finance company over the telephone that  afternoon; and on the 
same afternoon the company called back and adrised that  it vould finance 
the deal. 

Ledforcl returned the next day, Jai luary 10, and the sale was closed, 
Ledford signing a note and conditional sales contract securing the same, 
now in controversy. I n  the conditional sales contract the residence of 
Ledford is given as a b o ~ e  stated. This note and (contract were immedi- 
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ately assigned to the plaintiff corporation and registered in Wayne 
County on the 16th day of January,  1946. Default having been made 
in the installments, the plaintiff undertook to locate Ledford, who was not 
to  be found a t  the place of residence given. 

Certificates of title introduced, some by plaintiff and some by defend- 
ants, and some by both, indicate that  the automobile, since its purchase 
a t  Detroit, had been for a long time out of the State of Michigan and in 
various places for substantial periods of time and in the hands of a 
number of dealers and purchasers in Tennessee and North Carolina. 

An automobile, however, of the description contained in the contract 
and bearing the same serial numbers, was found in the hands of the 
defendant McKinney in Mitchell County, North Carolina, and the plain- 
tiff contends i t  is the car sold to Ledford. Title to a car of practically 
the same description, serial and motor numbers was registered in the name 
of Howard C. Hurd ,  Kingsport, Sullivan County, Tennessee, March 25,  
1946; and title to what appears to be the same car was registered in the 
name of Virginia Silver. June  11, 1946, who gave her '(address" as 
Circle Trailer Camp, Kingsport, Sullivan County, Tennessee. 

,ipplication for the registration of the title of Kenneth McKinney was 
made 19 February, 1947. in which the source of ownership is given as 
purchased from Virginia Silver, Kingsport, Tennessee, on 19 February, 
1947. and in which there is declared a lien in favor of Mitchell Finance 
Company, Inc., Spruce Pine, North Carolina, in the sum of $445.68. as a 
conditional sales contract. 

The defendants' evidence (and i t  is not necessary to distinguish in 
which behalf i t  is gir-en) tended to show that  McKinney purchased the 
automobile in his possession from Virginia Silver through automobile 
dealers Kyle Riddle and Ear ly  Hoyle in Mitchell County, N.  C., a t  their 
place of business where i t  had been stored for sale, paying therefor $350 
in cash and a 1939 Plymouth automobile valued a t  $700. Defendants' 
witness Kyle Riddle, the dealer from whom defendant McKinney pur- 
chased from Virginia Silver, stated that  he had had the car for two weeks; 
that he knew Virginia Silrer  before that ; that  she lired in Arery  County, 
right a t  the Mitchell County line (X. C.) ; she had been living in North 
Carolina six months . . . i t  map  hare  been a year, but he would say a t  
least six months . . . prior to the sale and had been using the automobile 
for pleasure. 

On cross-examination he said that  he had known Tirginia Silver since 
1017; that  she had lirecl in Oak Ridge, Tennessee, but then lived in 
Arery  County. 

Deposition of Vance Ledford \i3ai introduced by the defendant. I n  it 
Ledford stated that  he lired in Johnson City, Tennessee; that  he did not 
execute a note to one Jer ry  Lynch in the City of Detroit, Wayne County, 
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Michigan, in the sum of $723.24; that he did not execute the conditional 
sales contract on a 1941, six-cylinder deluxe model Plymouth automobile 
of the serial and motor numbers as claimed by plaintiff. He  testified 
that he executed neither the note nor the sales agreement and had never 
executed any sales agreement or note to Jerry Lynch. That lie was not 
in Detroit, Michigan, January 10, 1946, and never did own the automobile 
described above; and never conveyed such an automobile to Howard 
Hurd, of Kingsport, Tenn. On cross-examination Ledford stated that he 
did not know Mr. Hurd ;  that he was in Michigan i11 1930; that he had 
owned plenty of Plymouth automobiles which he got at  various places; 
that he used to be in the used-car business; the last Plymouth he owned 
was a 1941 coupe which he got from Bill Reece; that he got a Plymouth 
car last year which was a 1946 model. I n  1946 he was in the used car 
business in Johnson City, Tenn. During that time he handled various 
Plymouth autonlobiles but never made this transaction. The witness was 
permitted to write his name for comparison with the signature to the con- 
ditional sales contract and this was made a part of the deposition. 

Upon this evidence the case was submitted to the jury on the following 
issues : 

"1. I s  the plaintiff, Associates Discount Corporation, the owner 
of and entitled to the possession of the Plymouth Sedan, Motor No. 
D12451008, Serial No. 15118353, as alleged in the complaint 1 

"Answer : No. 
"2. What was the reasonable market value of the said automobile 

on May 27,1947 ? 
"Answer : $875.00." 

We note the following portion of the instruction to the jury to which 
the plaintiff addresses an exception : 

"Gentlemen of the jury, a person making any kind of business 
transaction, he cannot depend upon the law to protect him unless he 
uses due diligence and interest in his own behalf, to see that he is 
not defrauded. I t  was the duty of Jerry Lynch, if someone went and 
told him that his name was Vance Ledford, to ascertain that he is 
Vance Ledford, to use due diligence in his own behalf, and to ascer- 
tain if he is, and if he lives on such and such a street, it is up to him 
to learn if he is living there. I f  somebody who says his name is 
Vance Ledford. and he deals with him. and takes his word for it. 
and a fraud is perpetrated on him it is his responsibility. I t  is his 
duty to ascertain with reasonable certainty that the person claiming 
to be Vance Ledford is Vance Ledford, and that he lives on such and 
such a street." 
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Plaintiff also excepted to the following instruction : 

('If you find that  the car came to rest i n  North Carolina, so to  
speak, and that  a t  the time of coming to  rest, that  is, it  came here 
a t  least for more than temporary purposes, that  the chattel mortgage 
given to Je r ry  Lynch had not theretofore, and while the purchaser 
was a resident of the State of Michigan, there in  Detroit, and while 
the automobile in question was there in Detroit, if he had not while 
those things existed recorded that  chattel mortgage there, then 
Kenneth McKinneyls title would be good." 

The plaintiff moved to set aside the judgment for errors occurring in  
the course of the trial. The motion was declined and plaintiff excepted. 
To the ensuing judgment on the verdict the plaintiff objected, excepted, 
and from i t  appealed, assigning errors. 

1Y. C. B e r r y  and  Charles  H u t c h i n s  for p l a i n t i f ,  appellant.  
C.  P. R a n d o l p h  and  W .  E. Angl in ,  for defendant  K e n n e t h  N c R i n n e y ,  

appellee. 
F o u f s  &? W a t s o n  for de fendan t  X i t c h e l l  F inance  C o m p a n y ,  appellee. 

SEAWELL, J. The pertinent North Carolina recording statute is G.S. 
47-20. I t  provides that  in case of personal estate where the donor, bar- 
gainor or mortgagor resides out of the State, the registration, to be valid, 
must be had ('in the county where the said personal estate or some part  
of the same is situated." The statute was amended by the Session Laws 
of 1949, Chapter 1129, but since the transaction under review transpired 
before the ratification of that  act i t  has no bearing upon the rights of 
the parties. 

Encyclopedic references and collations of authority in annotated cases 
support the proposition that in the absence of a statute in the State of 
attempted enforcement a mortgage or conditional sales contract made in 
another state and timely and properly registered according to the laws 
of that  state mill be respected elsewhere on the principle of comity and 
there enforced. 14  C.J.S. 607, sec. 1 5 ;  Mercant i le  Acceptance CO.  11. 
F m n k ,  265 P. 190, 57 A.L.R. 696, Anno., p. 702; Horn thn l  v.  Burlcell ,  
109 N.C. 10, 13 S.E. 721; Applewhi t e  Co.  r .  E f h r i d g e ,  210 K.C. 433, 187 
S.E. 588. 

On the other hand i t  is generally conceded that  where the full fai th 
and credit clause of the Federal Constitution is not invaded, the State 
statute, to the extent i t  may modify that  principle, is controlling. The  
State may extend that  degree of comity i t  requires or none a t  all. ('Comity 
is not permitted to operate within a State in opposition to its settled 
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policy as expressed in its statutes, or so as to override the express pro- 
visions of its legislative enactments ;" Credit Corporation w. Walters, 
ante, 443, loc. cit., p. 445; citing Applewhite Co. v. Etheridge, supra, and 
Southern Gem Coal Corp., 12 F. 2d 605. 

The Michigan statute concerned requires that to be valid against subse- 
quent purchasers for value the instrument, wheu made by a resident of 
that state, shall be filed and registered in the office of the register of deeds 
of the county where the goods or chattels are 1ocatc.d and also where the 
mortgagor resides. Section 13424, Compiled Laws of 1929, as amended; 
Mason Supp. 1935. 

The North Carolina statute lends itself to the interpretation that where 
they are made by nonresidents it intends to leave within its protection 
only those mortgages on personal property and similar lien contracts, 
(including conditional sales, G.S. 47-23), which are registered in the 
county of the situs i n  this State, whether that situs be acquired before or 
after the foreign registry. And that view is presented on this appeal. 

The following cases, q.v., touch upon this matter: Discount Corp. 2,. 

Radeck?y, 205 N.C. 163, 164, 170 S.E. 640; Weaver v. Chunn, 99 K.C. 
431, 6 S.E. 370; Rank 1, .  Cox, 171 X.C. 76, 87 S.E. 967; Sloan Bros. v. 
,Sawyer-Felder Co., 175 S . C .  657, 96 S.E. 39; Truck Corp. T .  Mrilkins, 
219 N.C. 327, 13 S.E. 2d 478; Applezuhite Co. 1 . .  Etheridge, supra; Horn- 
thal 21. Burwell, supm. In  a rery recent case, Finance Corp. v. Clary, 227 
N.C. 247, 248, 41 S.E. 2d $60, the Court observes: "Whether, as a gen- 
eral rule, a chattel mortgage ececuted by a nonresident on property then 
.situated at the domicile of the mortgagor and duly recorded there must 
also be recorded in this State in order to be valid against subsequent pur- 
chasers, is  not presented i n  this case." (Italics supplied.) See Finance 
Corp. v. Hodges, ante, 580. 

Since the defendant challenged the Michigan legistry on its factual 
aspects and was successful before the jury, the necessity of discussion of 
this phase of the case does not arise; for if there was no valid registry 
in Michigan, there was none anywhere. 

The defendant contends that the plaintiff has ilot carried the burden 
of showing by eridence of constituent facts that the conditional sales 
contract was registered in compliance with the Michigan statute-par- 
titularly with regard to the residence of the mortgagor, or maker of the 
contract. 

Recording acts are inspired with the. hope that tictual notice of instru- 
ments affecting the title to personalty may reach the diligent purchaser 
by requiring the information to be recorded where it is most likely to be 
sought or found. The necessity of certairlty and of effectiveness of the 
registration, horneyer, has eliniinated much contrsversy by substitutirlg 
constructire notice for nctnal notice as sufficient, when the legal require- 
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ments incident to registration have been complied with. But  back of these 
requirements lies a body of evidential fact affecting the validity of the 
registration. As to this, the courts can make no assumption. 

I t  is clear that  i t  is incumbent on the plaintiff who depends on a lien 
created in a state foreign to the forum of its attempted enforcement to 
show that  i t  was valid in the state of registration, in order to invoke the 
principle of comity a t  a l l ;  and to further show that  the facts supporting 
the  registration bring the case within the protection of the rule as modi- 
fied by the local state law. A more serious question arises as to how that  
burden may be carried. Since recording statutes operate ex propria 
vigore without deference to prir i ty of title between the original mort- 
gagor and the purchaser for.value, i t  would seem that  the recitals of 
residence contained in  the instrument, and oral representations of the 
mortgagor in that respect, should be regarded as res i n f e r  alia acta. On 
this principle i t  is difficult to square the admission of par01 evidence of 
the declarations of the mortgagor pending the negotiations with rules 
of evidence we ordinarily apply. But conceding for the purposes of deci- 
sion that evidence of that character is available, the evidence was sub- 
mitted to the jury upon its m e ~ i t s  and the verdict was unfavorable to 
the plaintiff. 

We do not find that  the jury was nlisled by either of the exceptive 
instructions; in fact, we hare the impression that both were more favor- 
able to the plaintiff than it had reason to expect. I n  the first instruction 
abore quoted, Judge Pless no doubt was attempting to give the philosophy 
of recording statutes, and his illustration was apt. From it, however, 
the jury might have receired the impression that although the plaintiff 
may have selected the wrong county, his diligence in  the matter might 
condone the error. But  ralidity of the registration depends upon the 
ultimate fact of record in the proper county and not upon the diligence 
addressed to its accomplishment. 

The second exceptive instruction (see abore statement) was immedi- 
ately followed and qualified by the following: 

"But if i t  were registered under those circumstances, that is, while 
Ledford lived in Detroit, and the automobile was there in Detroit, 
then there would be no way that Virginia Silver or Kenneth Mc- 
Kinney or anybody else could get a good title out of Detroit, and you 
would answer that  issue YES, under those circumstances." 

The exceptions are without merit. 
Determination of the controrersy lay largely in  the realm of fact. The 

evidence n-as submitted to the jury and the issue answered favorably to 
the defendant. We find nothing in the record that ~ o u l d  justify us in 
disturbing the result. We find 

No error. 
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STATE r. HOBERT GROSS. 

(Filed 19 October, 1949.) 

1. Constitutional Law § 19a: Seaclies and Seizures § :b 

The complainant, B.W., signed the warrant in the name of a deputy 
sheriff "by B.W." The warrant stated the complaint was made "on oath." 
Held:  The warrant is valid, since it was signed under oath by the person 
named in the body of the instrument as complainant. 

2. Same- 
-4 search warrant need not aver that an esamination of coinplainant 

was had or what such esamination revealed, it bemg presumed, nothing 
else appearing, that the requirements of the statute had been observed. 
G.S. 13-27. 

3. Criminal Law § 60a- 
-4 judgment is i n  Pcri during term of' covrt, and therefore where a judg- 

ment has been entered, unsigned, and several days later in the term a 
second judgment is duly signed and entered, the second judgment will be 
taken as the judgment of the court, and the provisic~ns of the second judg- 
ment a t  variance with those of the first will prevail. The recitals in the 
second judgment of the sentence imposed in the first creates no ambiguity, 
but it construed as solely for the purposes of identification. 

DEFENDANT'S appeal from Ronssmzi ,  J . ,  April T,?rm, 1949, TVa~aucia 
Superior Court. 

The defendant was tried on a hill of indictment ch ,~ rg ing  him in sereral 
counts, ( 1 )  with manufacturing intoxicating liquors; ( 2 )  of having in- 
toxicating liquors in his possession for the purpose of sale; ( 3 )  in having 
intoxicating liquors for beverage purposes; (4 )  for transporting intoxi- 
cating liquors ; (5) for selling intoxicating liquors ; and with three other 
violations of the prohibition laws in which the name of the defendant was 
not set out. T o  all of these charges he pleaded not guilty. The jury 
returned a verdict of "Guilty as charged in count No. 2 of the Bill of 
Indictment and Guilty as charged in count No. 4 of the Bill of Indict- 
ment." Upon the coming in of the rerdict the judge pronounced judg- 
ment as follows : 

('The judgment of the Court is that  the defendant be confined four 
months in the common jail of Watauga County and assigned to work 
on the roads under the control and superrision of the State Highway 
and Public Works Commission, on the count No. 2 of possessing 
liquor for the purpose of sale. 

"On the other count, No. 4, of transporting, the judgment of the 
Court is that  the defendant be confined in the common jail of 
Watauga County for a period of 12 months and assigned to work 011 
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the roads under the control and supervision of the State Highway 
and Public Works Commission. 

"This sentence is suspended for two years, on the following con- 
ditions : 

"1. That  the defendant not violate any of the laws of this State. 
"2. That  he not possess any substance containing alcohol, tax-paid 

or non-tax-paid, and that  he not permit any liquor upon his premises, 
or the premises under his control. 

"3. That  he not operate an autoinobile on the public highways of 
this State for the period of 12 months, and tha t  he surrender his 
driver's license to the Clerk of the Court to be forwarded to  Raleigh 
for the purpose of having the same properly revoked. 

"4. That  he pay the costs of this action. ( T o  be placed on proba- 
tion after the service of the sentence of four months imposed on the 
count for possessing.) " 

The defendant excepted to this judgn~ent and gave notice of appeal. 
Time for filing case on appeal Jvas given and appeal bond fixed. This 
judgment .iras unsigaed. Later in the term, as of the 26th day of April, 
1949, the judge presiding entered the following judgment in the same 
case which was signed and entered of record. 

"1. This Causc coming on to be heard, and being heard a t  the April 
1949 Term of the aforesaid Court, bcfore the Honorable J. A. Rous- 
seau, Judge of the Superior Court being held in the City of Boone, 
Ciouuty of Watauga, S o r t h  Carolina, and the above named defend- 
ant (Tv;\i D u ~ . r  C o h r r c ~ ~ n  OF) the crime of possessing liquor for 
purpose of sale. Sentence 4 mos. actirc, to he served now-in Docket 
#43 Transporting for purpose of sale. Sentence 12 mos. on roads. 

"2. Sow,  Therefore, I t  is Ordered, Adjudged, and Decreed that  
the said defendant be, and is hereby centenced by this Court t o  jail, 
to be assigned to work under the inllervision of the State Highway 
and Public Works Commission of xorth Carolina for a period of 
12  months. 

I t  Appearing, Hovever, to the satisfaction of the Court that  the 
character of said defendant and the circumstances of the case indi- 
cate that  probation will probably result in the reformation of the 
defendant and that  he is eligible for probation under the Korth 
Carolina Statutes. 

"It I s  Fur ther  Ordered, *Idjudged and Decreed that  the aforesaid 
sentence of 12 n~onths  be, and the same is hereby suspended, and 
that  the said defendant is hereby placed on probation for a period 
of 2 years under the supervision of the North Carolina Probation 
Commission and its officers, subject to the prorisio~ls of the laws 
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of this State and the rules and orders of said Comnlission and its 
officers with leare that the execution might be prayed at any time 
during the period of probation. 

"3. That as a condition of probation the aforesaid defendant shall : 
"(a) Avoid injurious or ricions habits; 
"(b) Avoid persons or places of disreputable or harmful char- 

acter ; 
"(c) Report to the probation office as directed: 
"(d) Permit the probation officer to visit his home or elsewhere; 
"(e) Work faithfully at  suitable employment as far  as possible; 
"( f )  Remain within a specified area and s h d l  not change place 

of residence without written consent of the Probation Officer; 
"(g) P a y  the costs and any fine imposed herein; 
"(h) Make preparation or restitution to the aggrieved party for 

the damage or loss caused by his offense in amount to be determined 
by the Court; 

"(i)  Support his dependents ; 
" ( j )  Violate no penal law of any state or the Federal Government 

and be of general good behavior. 
"That as special conditions of probation ordered by the Court the 

defendant shall not possess any substance contiiining alcohol, Tax- 
paid or Non-tax-paid; that he not permit any lisquor upon his prem- 
ises, or the premises under his control; not to operate an automobile 
on the public highways of the state for a period of 1 2  mos. Surren- 
der driver's license to C.S.C. to be formarded to Raleigh for purpose 
of revocation. P a y  the costs of this action. Deft-allowed 60 days 
to make up and serve statement of case on appeal. State allowed 
30 days to serve counter-case or file exceptions,-in such manner 
as directed by the Probation Commission. 

"4. That the Sheriff or other law enforcement officer, who has the 
custody of the defendant, is hereby ordered to deliver the said de- 
fendant to the Probation Officer of this district, or if the defendant 
is under bond, then such bond f hall remain in full force and effect 
until said defendant reports to the Probation Officer as directed. 

"IT I s  FURTHER ORDERED that this order be filed with the Clerk of 
this Court in his office and that he forthwith forward a copy of the 
same to the Probation Officer in this district. This 26 day of April, 
1949. 

J. d. R o n s s ~ ~ u ,  
Judge Presiding." 

Only two features on the case need to be mentioned as determinative on 
this reriew: The objection to the introduction of evidence on the part of 



N. C.] F A L L  T E R M ,  1949. 737 

the State obtained upon a search and seizure which defendant contends 
was violative of the provisions of G.S. 15-27; and the two judgments 
rendered in the same case a t  the same term as above set out. 

1. The evidence disclosed that  the State officers searched the premises 
of the defendant some time prior to the trial under a purported search 
warrant  issued by a justice of the peace. This was introduced upon the 
trial and reads as follows : 

"Watauga County Before Ed\{--. N. Hahn, J.P. 

State 
v. SEARCH WARRANT 

Tee Gross & Joe  Trivett 

"State of North Carolina 
To any Constable or other Lawful Officer of said County-Greeting : 

''Whereas, Ben Wood has this day made complaint on oath, before 
me, the undersigned Justice of the Peace of said County, that  he has 
a reason and information to  believe that  the above parties has intoxi- 
cants on their premises for sale. 

,4. R. CHURCH 
By Rev. Ben Wood" 

Roger Parker  testified that  acting under this purported authority 
he, in company with Patrolman Roberts and Deputy Sheriff Church, 
searched the premises of the defendant. Mr. Church told Mr. Gross that  
he had a search warrant  for the place and Mr. Gross told him to go ahead 
and search. The court held that, as a matter of law, ~i-hatever "the wit- 
ness found he has a right to tell about." At  this juncture counoel for the 
defendant asked to be permitted to call witnesses in attacking the search 
warrant. 

The court declined but told the defendant that  he might offer his ex-i- 
dence later. The jury was excused and in its absence A. R. Church testi- 
fied as follows : 

"Ben Woods brought this search warrant  marked and identified 
as 'Exhibit B' and gare  it to me and v e  took i t  and searched on it. 
I don't know how the warrant  was issued. Ben Woods is here and 
N r .  K a h n  is-he was a little bit ago." 

The defendant offered E. H. Hahn,  Justice of the Peace who issued the 
search warrant, and the State objected to his examination because the 
questions and answers might tend to incriminate him. Hi s  evidence was 
taken in  the absence of the jury;  was excluded and stricken from the 
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record and counsel for 1 1 1 ~  de fendan t  agreed they   could no t  take  a n y  
except ions  f o  t h e  ru l ing  of t h e  court .  

The jury was recalled and Church was permitted to testify over excep- 
tion that  a portion of a case of liquor was found up  in front, and defend- 
ant  said that was all he had. On further examination the officers went on 
in the back room and found about five more cases of tax-paid liquor in  
the store,-24 pints in a case and 1 2  fifths. I t  was close to six cases. 
IIt: further testified that  defendant did not ask him to see the search 
warrant, just told them to go ahead and search. He said, "Well, there 
is some whiskey up the front. Go ahead and get it. That  is all I hare." 
H e  did not ask that the warrant be produced. 

The State rested and defendant moved for judgrnent as of nonsuit, 
which was denied, and defendant excepted. Defendant offered no el '1 'd ence 
but renewed his motiou for judgment of nonsuit, which was denied. The 
case was left to the jury wliich for its verdict found the defendant guilty 
of the violation of counts 2 and 4 of the indictment as above stated. 
Defendant moved to set aside the verdict for errors on the trial. which 
motion was declined. Defendant objected and excep1;ed to the judgment 
of the court above appearing, designating the earlier  endit it ion as (1) and 
the second (2) ,  and assigned errors. 

Attorney-General  XcA41ztllan a n d  Assis tant  At torney-General  Bru to l t  
for the  S ta te .  

I.V. H. M c E l w e e ,  Jv., ant? Loltis S. S m i t h  f o r  d e f e n d u n f ,  appel lant .  

SEAWELL, J. The defendant, having by stipu1ai;ion eliminated the 
testimony of Magistrate H a h n  relating to the search warrant, has left to 
him only the warrant itself and what appears upon its face as evidence 
of its illegality. The pertinent statute invoked by appellant is as follows: 

"G.S. 15-27. Warrant issued without affidavit and examination 
of complainant or other person; evidence discoyered thereunder in- 
competent.-Any officer who shall sign and issue or cause to be signed 
and issued a search warrant without first requiring the complainant 
or other person to sign an affidavit under oath :and examining said 
person or complainant in regard thereto shall be guilty of a misde- 
meanor; and no facts discovered by reason of the issuance of such 
illegal search warrant shall be competent as evidence in the tr ial  of 
any action." 

'The testimony of Church that he did not sign the affidavit supporting 
the warrant does not d e p r i v ~  i t  of its validity. Wood, who is named in 
the body of the paper as complainant, did sign it,  and according to the 
official certificate, did i t  on oath. 
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The statute does not require that  in order to be valid the warrant shall 
contain an averment that  an examination of the complainant has been 
made, and what i t  revealed. Nothing else appearing, there is a presump- 
tion that the requirements of the statute have been preserved. S.  2,. 

Elder,  217 N.C. 111, 6 S.E. 2d 840. 
2. Had  the two prononncements of sentence,-which the appellant 

refers to as judgment KO. 1 and judgment No. 2,-been made and filed a t  
the same time and in this way become one transaction, or a t  least to be 
considered in pari materia, wk might have some difficulty in  reconciling 
them; but under the procedure in  this jurisdiction the defendant would 
not be thereby discharged as suggested by the appellee. The case would 
be remanded for a proper judgment on the verdict. 

But  the two entries were not simultaneously made,-the unsigned pro- 
nouncement of sentence preceding the latter entry by several days and 
both being made during the same term of court. Whether the latter was 
intended to clarify and render certain the sentence previously given or 
whether i t  was intended to operate independently or supplant the former 
sentence, we need not inquire. As the term of court had not expired the 
whole matter was in fieri and the right of the judge to modify, change, 
alter or amend the prior judgment, or to substitute another judgment for 
it, cannot be questioned. S. 2.. Godwin, 210 N.C. 447, 449, 187 S.E. 560; 
8. T. NcLantb ,  203 N.C. 442, 166 S.E. 507; S. 7%. i%Ianley, 95 N.C. 661; 
8. 2'. Stevens, 146 N.C. 679, 61 S.E. 629; S. c. Il'hitt, 117 N.C. 804, 20 
S.E. 452. 

We do not consider that  any doubt with which the sentence may be 
attended is fatal  and resolving such doubt as may exist in favor of the 
defendant, we construe the latter entry as referring to the first by way of 
recital and identification; i t  thereupon, in  its body, reassigns the punish- 
ment theretofore awarded suspending the entire sentence on all counts 
during which time the defendant was put on probation for the time and 
on the terms and conditions named therein. I n  further proceedings thc 
defendant is entitled t o  be dealt with as we now construe the judgment. - - 

Other exceptions of the appellant have been examined and do not dis- 
close merit. We find no error in  the trial. 

KO error. 



IF THE SUPRENE COURT. 

STATE r. TOM WOOD. 

(Filed 19 October, 1949.) 
1. C ~ ~ i m i n a l  Law 5 50d- 

A remark of the court, made during the selection of the jury, that  it  
was no reflection on the prospective juror's menizality that  he did not 
understand certain principles of law "as some professors know little, if 
anything, except about what they teach," i s  lield not to constitute preju- 
dicial error, since it  mas not addressed to the testimony of defendant's 
witness, a psychiatrist and college professor, who later testified solely on 
the question of mental capacity, and further did not purport to disparage 
the testimony of a college professor in his field. 

2. Criminal Law 5 5 3 b  

An instruction that reasonable doubt is a doubt based on reason and 
common sense arising from the testimony in the case, cannot be held for 
prejudicial error when the court immediately thereafter charges that  if, 
upon the conclusion of all the testimony and arguments and the charge, 
the jury does not have a n  abiding faith to a moral certainty of defendant's 
guilt to acquit him, certainly where testimony of defendant's admission 
of guilt comes from his own witnesses. 

3. Criminal Law 5 5r- 
The burden is upon defendant to prove his def tme of insunity to the 

satisfaction of the jury. 

4. Criminal Law § 53h- 

A charge to the effect that a defendant has a right not to testify and 
that  his failure to testify should not be considered as  a circumstance 
against him, will not be held for error on the ground that  it  called to the 
jury's attention the fact of defendant's absence from the stand. G.S. 8-51. 

APPEAL by  defendant  f r o m  Burgwyn,  Special Judge, a t  March  Term, 
1949, of HAR~YETT. 

Cr imina l  prosecution on indictment charging the defendant wi th  the  
murder  of his  wife, R u b y  Wood. 

On the afternoon of 12 December, 1948, the  defendant  and  his  wife left 
their  mill-village apart tnent  i n  the  Town of E r w i n  and went off, walking 
i n  the direction of the  neighborhood mil ldam and  creek. Tlie defendant 
returned sometime dur ing  the  n igh t  o r  i n  the  ear ly morning hours. H i s  
wife did not. Three  days la ter  her  body was found par t ly  submerged i n  
the waters  of the  creek. Examina t ion  revealed t h a t  she h a d  been brutal ly  
stabbed to death by  someone using a s h a r p  instrument .  A n y  one of sev- 
eral  stabs about  her  head and  chest were lethal i n  &racter.  

Following a n  investigation, the  d e f ~ n d a n t  was arrested and charged 
w i t h  the  murder  of his  wife. A t  first he  denied it ,  and  sought to  give 
some explanation of her  disappearance. La te r  he  confessed to his  own 
witness, D r .  George Silver and  others, t h a t  "I killed nig wife." 
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On the hearing, the defendant entered a plea of mental irresponsibility 
induced by an  insane delusion that  his wife was unfaithful to him and 
had been running around with other men. I t  was conceded on the hearing 
that  the deceased was a woman of excellent character. Two psychiatrists 
supported the defendant in his plea of insanity. 

Verdict: Guilty of murder in  the first degree. 
Judgment : Death by asphyxiation. 
Defendant appeals, assigning errors. 

Attorney-General  McMullan and  Assis tant-At torney-General  J Ioody  
for t h e  S ta te .  

Ecere t t e  L. Doff e rmyre  for de fendan t .  

STACY, C. J. The defendant has been convicted of murder in the first 
degree, uxoricide, with no recommendation from the jury and sentenced 
to die as the law commands. H e  appeals, assigning as errors an  incau- 
tious remark of the judge during the selection of the jury, and alleged 
inaccuracies in  the charge. 

During the selection of the jury and after four jurors had been seated, 
the next prospective juror expressed some doubt on the vo i r  d ire  as to 
his ability to distinguish between the different degrees of an  unlawful 
homicide or to appreciate the significance of a reasonable doubt. Wherc- 
upon counsel for defendant asked the court to excuse the juror. I n  
response, the court remarked : "It  is no  reflection on the juror's mental 
capacity not to know these things, as some college professors know little, 
if anything, except about what they teach." The defendant objected and 
excepted to the remark. The court found that  no prejudice had resulted 
therefrom to the defendant as no college professors were on the jury, but 
did excuse the juror for cause. H e  was not asked to do more. 

Conceding the infelicity of the remark, i t  was obviously without mate- 
rial significance to the defendant's cause. I n  the first place, i t  had no 
reference to the testimony of defendant's witness, Dr. George Silver, 
psychiatrist and college professor, who had not yet gone upon the witness 
stand or testified in the case. Moreover, i t  did not purport to disparage 
the testimony of a college professor in his field, the only field in which the 
defendant's expert witnesses professed to speak. S. 2.. I l o~cnrd ,  129 N.C. 
584, 40 S.E. 71. The authorities are opposed to any invalidation of the 
trial on the basis of this exception. S. v. L i p p a r d ,  223 N.C. 167, 25 S.E. 
2d 594; S. v. Baldwin. 178 N.C. 687, 100 S.E. 348; S. v. Robertson,  121 
N.C. 551,28 S.E. 59; S. v. Saaage,  78 N.C. 520. 

Exception is also taken to a portion of the court's definition of a reason- 
able doubt : "a reasonable doubt is a doubt based on reason and common 
sense. and arising from the testimony in the case." Of course, a reasonable 
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doubt may arise from the lack of evidence as well as from the testimony in 
the case. Bu t  here, the court further instructed the ju ry :  "If upon the 
conclusion of all the testimony and the arguments in the case, and the 
charge of the court, you cannot say that  you have an  abiding fa i th  to a 
moral certainty of the defendant's guilt, i t  would in tha t  event become 
your duty to find him not guilty." This mas as favorable to the defendant 
as he could expect, and perhaps more, in the face of ilis admission that  he 
killed his wife under the circumstances disclosed by the record. He would 
hardly be entitled to an  acquittal since his confessior~ of guilt comes from 
the mouths of his own witnesses, unless he were insane, and as to this he 
has the burden of satisfaction. S. v. Crewh ,  229 X.C 662, 51 S.E. 2d 348; 
8. v. Swinlc, 229 N.C. 123, 47 S.E. 2d 852; S. v. Harris, 223 N.C. 697, 
28 S.E. 2d 232; 8. v. Sorwood.  115 N.C. 789. 20 S.E.  712; 3. v. Potts ,  
100 N.C. 457, 6 S.E. 657. I t  was conceded on the hearing that  the 
defendant's wife met a cruel death a t  his hands. 

The cases of S. I * .  Tyndal l ,  ante, 174, 52 S.E. 2d $372, and 8. c. Flynn,  
ante, 293, 52 S.E. 2d 791, cited and relied upon by the defendant, are 
inapplicable to the facts of the instant record. I d e e d ,  the Flynn case 
and .authorities there cited, properly interpreted, seem to support the 
State's contention. N o  violence was done to the rule as stated in 8. v. 
Schoolfield, 184 K.C. 721, 114 S.E. 466. 

Complaint is also registered to the court's reference to the defendant's 
absence from the witness stand, calling attention to the fact that this was 
his right and should not be considered as a circurwtance against him. 
G.S. 8-54. The defendant elected not to testify in his own behalf, but 
offered two expert witnesses, psychiatrists, who addressed themselres to 
his mental deficiency. Under these circumstances, the defendant contends 
that  his  silence should not have been brought to the attention of the jury 
a t  all by the tr ial  court. H e  cites as authority for his position the recent 
case of S. v. McYei l l ,  229 K.C. 377, 49 S.E. 2d 733. Suffice i t  to say 
McYeill 's case is not a t  mar with what the judge said. Noreover, the 
following cases are in support of the present charge : S. v. Proctor, 213 
K.C. 221, 195 S.E. 816; S. v. H o m e ,  209 K.C. 725 184 S.E.  470; 8. v. 
Riddle, 205 N.C. 591, 172 S.E. 400; S. v. Turner ,  171 S . C .  803, 58 S.E. 
523. 

The remaining exceptions are too attenuate to work a new trial or  to 
require elaboration. They are not sustained, albeit they have been care- 
fully examined. 

On the record as presented, no rerersible error has been shown. Hence, 
the verdict and judgment will be upheld. 

N o  error. 
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STATE v. JAMES JOHNSON. 

(Filed 19 October, 1949.) 

1. Paren t  and Child S 16: Criminal Law Ej 62f- 

Upon conviction of abandonment, the suspension of judgment upon 
conditions for the support and maintenance of the minor child is expressly 
authorized by statute. G.S. 14-324. 

2. Criminal Law § 62f- 
Upon the hearing of whether suspension of judgment should be revoked 

and the judgment enforced for condition broken, the court is the sole 
judge of the credibility of the witnesses and the weight of their testimony, 
and therefore when the State introduces evidence tending to show that  
defendant willfully violated the conditions of suspension, the court may 
properly find such fact from the evidence and revoke the suspension of 
the judgment. 

3. Criminal Law 6 3 -  

In a prosecution of defendant for abandonment of his minor child. a 
recommendation in a judgment that if defendant be of good conduct while 
incarcerated, he be paroled after serving one-fourth of his time on condi- 
tion that he maintain and support his wife and minor child, is not subject 
to objection by defendant on the ground that  his wife was also included 
in the condition of the recommended parole, since the recommendation is  
merely precatory and constitutes no part of the sentence, and further, even 
if such parole should thereafter be tendered, defendant would be a t  liberty 
to reject it. 

4. Criminal Law § 73c- 

Where, upon the disagreement of the parties, the trial judge settles the 
case on appeal from order revoking suspension of judgment, defendant 
may not complain of the insertion therein of testimony presented a t  the 
hearing, G.S. 1-283. 

APPEAL ty  defendant  f rom Rousseczu, .T., a t  the F e b r u a r y  Term. 1949, 
of CATAWUA. 

A t  the Korember  Term,  1947, of the Superior  Cour t  of Catawba 
County, the  defendant, J a m e s  Johnson,  pleaded nolo  contendere t o  the  
charge of willfully abandoning his child, then aged three weeks, without  
providing a n  adequate support  fo r  such child con t ra ry  to G.S. 14322. 

T h e  court  entered judgment  sentencing the  defendant  to  confinement i n  
the "common jai l  of Ca tawba  County f o r  twelre  months to  be assigned t o  
work under t h e  supervision of t h e  S t a t e  H i g h w a y  a n d  P u b l i c  Works  
Comnliseion." bu t  suspended or  stayed t h r  execution of the  sentence dur- 
ing  a period of fire years upon the  express condition t h a t  the  defendant  
"support and  main ta in  his minor  child, and  to t h a t  end pay i n t o  the  
offier of the Clerk Superior  Cour t  fo r  the use and benefit of his  minor  
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child the sum of $10.00 per week." The defendanl did not object to this 
order, which contained this additional recitation and provision : ((With 
consent of defendant this cause is retained to the end that  the amount 
herein specified may be increased or decreased according to the reason- 
able ability of the defendant to earn." The defendant was thereupon 
released from custody. 

The State subsequently charged that  the defendant had breached the 
condition specified in the orders suspending or staying the execution of 
the sentence by failing to make the stipulated payments for the support of 
his child, and prayed the court to revoke the suspension or stay, and 
enforce the judgment. Defendant was brought bcfore the court upon a 
capias a t  the February Term, 1949, of the Superior Court of Catawba 
County, and given notice and an  opportunity to be heard as to whether or 
not he had violated the condition of the suspension or stay of execution of 
the original judgment. A hearing of the matter was held in open court 
before the presiding judge, and the defendant was represented thereon by 
counsel. 

The  State offered evidence indicating that  the defendant had failed 
to make the payments required by the order;  that  he had made no appli- 
cation to the court a t  any time for a decrease in the amount of the stipu- 
lated payments on account of any inability on his part  to meet them;  
tha t  in fact ('from shortly after he was tried in 1947, until the Febmary 
Term, 1949, he was out of Catawba County and his whereabouts were 
unknown to the officers of said county"; and that he had admitted "that 
he was able to work until the summer of 1048." The defendant conceded 
that  he had paid only $65.00 towards the support of his child since his 
tr ial  in November, 1947. H e  testified : ('The reason I have not kept up 
the payments is due to sickness and short time. M y  average weekly xage  
during the time has been not over $11.00 or $12.00. Since this judgment 
was entered I hare  made barely enough to support inyself and have had to 
borrow money from my uncle to pay doctors and buy medicine." The 
defendant "admitted to  the court that  he had no ecidence except hi.: own 
that  he had been sick and unable to work." 

After hearing the testimony of both the State and the defendant, the 
presiding judge found as a fact that  the defendant had willfully breached 
the condition requiring him to support his minor child, and entered this 
order:  "It is the judgment of the court that  commitment issue to put 
sentence heretofore imposed into execution, with the recommendation of 
this court that  if the defendant be of good conduct lrhile incarcerated that  
he be paroled after serving one-fourth of his time and paroled on the 
specific conditions that  he maintain and support his wife and minor 
child." Defendant excepted and appealed, assigning errors. 
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Attorney-General McNullan and Assistant Aftorney-General Rhodes, 
and John R. Jordan, Jr., Xember of Staff, for the State. 

Louis -4. Whitener for the defendant, appellant. 

E R ,  J. The original judgment and the order suspending or staying 
its execution on the condition specified find express statutory authoriza- 
tion in G.S. 14-324 which prescribes that  "upon any conviction for aban- 
donment, any judge or any recorder having jurisdiction may, in his dis- 
cretion, make such order as in his judgment will best provide for the 
support, as far  as may be necessary, of the deserted wife or children or 
both, from the property or labor of the defendant." 

The defendant concedes this. H e  confines his attack to the order 
entered a t  the February Term, 1949, revoking the suspension or stay of 
execution of the original sentence aild ordering such sentence to be 
enforced by his comlnitmeut. I l e  atirances this argument to invalidate 
this order: (1) That the court had power to revoke the suspension or stay 
of execution and enforce the original judgment only for a willful breach 
of the condition spccified in the original order; ( 2 )  that  the entire eri- 
dence a t  the hearing demonstrated that the defendant's failure to perform 
the specified condition v a s  not occasioned by willfulness on his part, but 
arose out of his physical and financial inability to comply; and (3)  that 
by reason of these matters the court erred in adjudging the breach to be 
willful and in revoking the suspension or stay of execution of the original 
judgment and in ordering such judgment to be enforced. 

The defendant's position is untenable for his minor premise, i.e., that  
the entire evidence a t  the hearing disclosed that  his breach of the condi- 
tion was not willful, lacks validity. 

The evidence produced by the State at the hearing was sufficient to 
show that  the defendant po~sessctl coniplete capacity to support his child 
according to the terms prescribed by the court from the time of the entry 
of the original order in Soveniher, 1917,  down to the summer of 1948, 
and sustained the finding that the defendant's violation of the specified 
condition was willful in character. Since the court was the sole judge 
of the credibility of the witne~ses and of the weight of their testimony, 
this finding supports the order entered a t  the February Term, 1949, and 
renders i t  unnecessary for us to express any opinion as to the validity 
of the defendant's major premise, i .e . ,  that  when a court pronounces a 
sentence in a criminal action and suspellds or stays its execution on a 
specified condition, i t  cannot subsequently reroke the suspension or stay 
and enforce the sentence for a hreach of the coldition on the par t  of the 
defendant unless such breach be willful. 

The defendant complains of the suggestion incorporated in the order 
t,y the presiding judge "that if the defendant be of good ronduct while 
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incarcerated that  he be paroled after serving one-fourth of his time and 
paroled on the specific conditions that  he maintain and support his wife 
iind minor child." The basis of the objection is that  this placed an  addi- 
tional burden on appellant as he was not convicted of abandonment of his 
wife. The  defendant should suffer no disquietude on this score. The 
language quoted constitutes no par t  of the order in controversy. I t  is a 
mere precatory recommendation to  the Governor that the defendant be 
offered a conditional parole a t  a future time upon the happening of an  
uncertain event. Even if such a parole should hereafter be tendered, the 
defendant would be a t  liberty to reject it. 

The  Solicitor and the defendant could not agree npon a case on appeal, 
and i t  was settled by the judge pursuant to  G.S. 1-283. The complaint of 
defendant that  the judge inserted therein testimony presented a t  the 
hearing is without merit. S. v. Gooch, 94 N.C. 982. 

The judgment revoking the suspension or stay of execution and enforc- 
ing  the original sentence is 

Affirmed. 

MABEL FLORENCE JONES BROWN, TORI D. JOSES ASD CARRIE E. 
JONES, v. C. G. HODGES AND CARRIE HODGES ASD CHARLES JI. 
HODGES. 

(Filed 19 October, 1949.) 
Boundaries 9 10- 

Where, in a processioning proceeding, the title of the respective parties 
is not in dispute, and the only real controversy is as to the location of the 
dividing line between the lands of the parties, nonsuit is erroneously 
entered. G.S. Chap. 38. 

APPEAL by plaintiffs from ( 'oggin,  Special Judge ,  at  J u n e  Term, 1949, 
of WATAUQA. 

Processioning proceeding instituted by Mabel Florence Jones on 
29 Map, 1944, before the Clerk of Superior Couri of Watauga County 
under the prorisions of Chapter 38 of the General Statutes of Xorth 
( T a r o h a ,  formerly Chapter 9 of the Consolidat~d Statutes of North 
Carolina as amended, to determine the true boundary line between the 
lands of the plaintiff and of the defendants. 

Plaintiff alleges in the petition that  she is the ouner  of a certain tract 
of land in Watauga County (paragraph 2 )  ; and that  defendants C. G. 
Rodges and wife, Carrie Hodges, own adjoining l a r d ;  and that  a dispute 
has arisen between plaintiff and said defendants as to the true location 
of the boundary line between the said lands of plaintiff and said lands of 
defendants; and that  the true line is as specifically described by her. 
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Defendants, answering, aver that  as to the allegation of ownership by 
plaintiff, "they are advised and believe that  the land described in para- 
graph 2 of the petition, beginning a t  a stake and ending a t  a stake, that  
said description i s  void for uncertainty, and therefore, said paragraph is 
denied." And they admit ownership and possession of a certain specifi- 
cally described tract of land. And while they "deny that  there is any 
dispute, or a t  least that  there should be any dispute between the plaintiff 
and the defendants about the boundary line between the land of the 
defendants and the land claimed by the plaintiff for the reason that  both 
the deed that  the defendants claim their property under and the alleged 
deed that  the plaintiff claims her lands under, both call for a State high- 
way leading from the town of West Jefferson to the town of Boone, known 
as North Carolina Highway 90. 221, and running with said highway; 
and that  the defendants are advised and believe and, therefore, allege that 
each of the adjoining land owners would own said land to the center of 
the highway." 

And defendants deny that "plaintiff owns any land on the east side of 
the center line of said highway," and further deny the allegation of plain- 
tiff as to her contention as to the true dividing line, and ayer "the truth 
to  be that said State highway called for in said deed was laid off and con- 
structed in the year 1925, and that  the deed under which the plairltiff 
claims title was not executed until J anua ry  10, 1944, and that  a t  said date 
said highway as now constructed and located and as was located and con- 
structed in the year 1927 has not been changed; that  the deed under 
which the defendants claim title bears date of June  3, 1927, and calls for 
said highway as then and as now located, and that  there is not and could 
not be any legal dispute as to  the proper location of the boundary line 
between the plaintiff and the defendants." 

I t  is made to  appear in the record that  the Clerk of Superior Court 
transferred the cause to the Superior Court for trial. I n  the Superior 
Court additional persons were made parties plaintiff, and an  additional 
person was made party defendant, etc. 

And upon the call of the case for trial in Superior Court the plaintiffs 
and defendants stipulated and agreed, "that the plaintiffs and defendants 
C .  G. Hodges and Carrie Hodges derive their respective titles from a 
common source, to wit, from or through Edward Hodges" and "that the 
lands involved in this action . . . were voluntarily partitioned among 
the heirs a t  law and next of kin or their representatives" of Edward 
I-Iodges. 

On the triaI the phintiffs offered evidence, and when they rested their 
case the court allowed motion of defendants for judgment as of nonsuit. 
Plaintiffs appeal therefrom to Supreme Court, and assign error. 
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Trivet te ,  Holshouser R. illitchell arid J .  H .  Bztrke for plaintiffs, ap- 
pellants. 

Bowie B Bowie and Higgins B McNichael  for defendants, appellees. 

WINBORXE, J. d reading of the averments in the answer of defendants 
i n  connection with the stipulation of parties entewd upon the call of the 
case for tr ial  in the Superior Court, reveals that  defendants do not ques- 
tion plaintiffs' title, and that  the only matter in controversy is the location 
of the dividing line between the lands of plaintiffs and the lands of 
defendants, that  is, the location of the State highway admittedly called 
for in deeds under ~vhich  both parties claim. Indeed, the title of plain- 
tiffs is really not in dispute. See Roberts t?. Sacyer ,  289 N.C. 279, 49 
S.E. 2d 468, and cases cited. 

Thus the original purpose of the proceeding to determine the true 
dividing line between the lands of plaintiffs and the lands of defendants 
is the sole issue. Therefore, as in processioning prclceeding under Chapter 
38 of the General Statutes of Nor th  Carolina, tEe cause should not be 
dismissed as in case of nonsuit. See Cornelison z'. I lnmmond,  225 N.C. 
535, 35 S.E.  2d 633, where the subject has been recently fully discussed 
and applied in opinion by Barnhill,  J. 

Hence plaintiffs' exception to the ruling of the t ~ i a l  court in sustaining 
the motion of defendants for judgment as of non,;uit is well taken. and 
there must be another trial when the issue m a  be submitted to and 
answered by a jury. 

Reversed. 

C O P  12. GUT ; T. H. GARDSER;  D.  A. LANGDON OLLIE WILLIFORD ; 
A. D. NORDAN A X D  R.  C. WILLIARIS, JR.,  v. LEWIS BAER a m  WIFE, 
SADIE B A E R ;  WILLIE RIOVF A X D  WIFE, PE:ARL B .  MOFF: .J. R .  
OWEN ASD J. K. ADAhlS, JH. 

(Filed 19 October, 1049.) 
1. Bill of Discovery § 3- 

An application for examination of the adverse .?arty to obtain informa- 
tion necessary to the preparation and filing of complaint must show the 
grounds upon which the action is bottomed and in what manner the infor- 
mation sought is material and necessary to plaintiff's cause of action. 
G.S. 1-569 et seq. 

2. Rill of Discovery 5 la- 
An order for an adverse examination should never be allowed for the 

purpose of ascertaining whether or not a cause of action exists. 

APPEAL by plaintiffs from Will iams,  J., at  Chambers in Lillington, 
N. C., 23 May, 1949. From RARNETT. 
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This action was instituted 15 April, 1949, and upon application of 
plaintiffs an  extension of time was granted for filing complaint. The 
plaintiffs then applied to the Hon. Clawson L. Williams, Resident Judge 
of the Fourth Judicial District, for an  order authorizing an examination 
of adverse parties ; and the Judge issued an  order for an  examination of 
the defendants Lewis Baer, J. R. Owen and J. K. Adams, J r .  Where- 
upon these defendants filed a motion to  strike out and vacate the order for 
the reason the application did not show the grounds upon which the 
action was bottomed nor in what manner the information sought is mate- 
rial and necessary to the plaintiffs' cause of action, if any. The motion 
was allowed and the plaintiffs appeal, assigning error. 

I. R. Williccins and S p i l l  Mcl i .  Salmon for p1ainti.f. 
Smith, Leach cC. dizrlerson and Tl'ilson d Johnson for defenda7lf.s. 

DENNY, J. After a careful consideration of the plaintiffs' affidavit and 
application for ail order to examine certain of the defendants in order to 
obtain information necessary to  the preparation and filing of their com- 
plaint, me do not think the information sought is set forth with the 
particularity required by the statutes G.S. 1-569-570, as construed by the 
decisions of this Conl.t, or its materiality shown. Sudderth v. Simpson, 
224 S . C .  181, 29 S.E. 2d 550; Washington v. Bus, Inc., 219 N.C. 856, 
1 5  S.E. 2d 372; Knight T. Little, 217 N.C. 681, 9 S.E. 2d 377; Bohannon 
I? .  Trust Co., 210 S . C .  679, 188 S.E. 390; Whitehurst v. Hinton, 184 
N.C. 11, 113 S.E. 500; Fields I*. Coleman, 160 N.C. 11, 75 S.E. 1005; 
R a i k y  v. -linfthcuss, 156 S . C .  78, 72 S.E. 92. Moreover, i t  is stated that  
the purpose of the action is to h a r e  certain contracts, entered into between 
the plaintiffs and the defendants on 22 January,  1949, declared null and 
void, but no reason is assigned or explanation given as to why the con- 
tracts should be so declared. Smith v. Wooding, 177 N.C. 546, 94 S.E.  
404. 

An order for an  adrerse examination will be allowed only in an  action 
pending between parties, McIntosh's N. C. Practice & Procedure, 
p. 1020. I t  follo~r-s, therefore, that  an  order for an  adverse examination 
should never be allon~ed for the purpose of ascertaining whether or not a 
cause of action exists. 

The judgment of the court below is 
Affirmed. 
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ED GARDNER v. THE CAROLINA INSCRANCE COMPANY O F  WILJIING- 
TOK, NORTH CAROLINA. 

(Filed 19 October, 1949.) 
1. Insurance s 19a- 

The provisions of the standard form of fire insurance policy are ralid, 
and the rights and liabilities of both parties under the policy must be 
ascertained and determined in accordance with its terms. G.S. 58-17?. 

2. Insurance 8 =a- 
Ordinarily, plaintiff' in an action on a policy of fire irisurance must 

allege and prove that he filed proof of loss with inl~urer within sixty days 
after the occurrence of fire, as required by the policy, or waiver of such 
proof, and in the absence of allegation and evidence to this effect insurer's 
motion to nonsuit is properly allowed. 

APPEAL by plaintiff from P n t t o n ,  )Special J u d g e ,  May Term, 1949, 
CLEVELAKD. Affirmed. 

Civil action to recover on a fire insurance policy. 
Plaintiff, being in possession of a tract of farm land under a bond for 

title, applied for and obtained from defendant a policy of insurance in 
the sum of $2,000 dated 20 January 1948, insuring him against loss on 
account of the damage or destruction by fire of the building located on 
the farm. On 20 August 1948 the building was coinpletely destroyed by 
fire. On 30 November 1948 plaintiff instituted this action to recover on 
the policy. 

Plaintiff does not allege that he filed proof of loss within sixty days 
after fire and offered no evidence tending to show that such proof was filed 
or that it was in any manner waived. Instead, he testified: "The insur- 
ance company has never paid me for this house under this ~o l icy .  I have 
not asked the insurance company to pay it." 

I n  the trial below when plaintiff rested, the court, on motion of defend- 
ant, dismissed the action as in case of nonsuit. Plaintiff appealed. 

A. A. Powel l  and  J. R. D a v i s  f o r  plaintiff appel lant .  
D. 2. Newton  f o r  de fendan t  appellee.  

BARNHILL, J. The contract between plaintiff and defendant is in the 
standard form prescribed by statute. G.S. 58-1/77. The rights and 
liabilities of both parties under the policy must be ascertained and deter- 
mined in accord with its terms. Zibelin v .  Insurance  Co., 229 N.C. 567, 
and cases cited. 

Under the terms of the policy the plaintiff was required to  file with 
defendant proof of loss within sixty days after the Ere occurred, and the 
policy provides that unless this proof is filed within the prescribed period 



K. C.] FALL T E R M ,  1949. 751 

no suit may be maintained on the policy. Tathnm v. Ins.  Co., 181 N.C. 
434, 107 S.E. 450; Zihelin v. Insurance Co., supra. Ordinarily, com- 
pliance with these provisions of the contract must be alleged in the com- 
plaint and proved a t  the hearing. 

The defendant, of course, could waive the filing of proof of loss, and 
i t  is generally held that  a denial of liability by the insurer, made during 
the period prescribed by the policy for the presentation of proof of loss, 
on grounds not relating to the proof, will be considered a waiver of the 
prorision requiring such proof. Gerringer v. Insurance Co., 133 N.C. 
407; Felts r.. Insurance C'o., 221 N.C. 148, 10 S.E. 2d 259; G'orham c. 
Insurance C'o., 214 K.C. 526, 200 S.E. 5 ;  Anno. 22 A.L.R. 408. But  the 
record fails to disclose either allegation or evidence of waiver. 

As the plaintiff filed no proof of loss and has failed to show waiver, 
he has no enforceable cause of action. Therefore the judgment below 
must be 

Affirmed. 

THOMAS L. HAIKES v. W. PERX4N CLARK. 

(Filed 19 October, 1949.) 
Brokers § 1 2 -  

Where the principal denies that be made any contract with plaintiff 
broker for the sale of lumber and denies he had received any orders through 
plaintiff, the burden is on plaintiff not only to prove the brokerage coa- 
tract but to prove each order upon which be asserts his right to commis- 
sion. G . S .  8-45 not being applicable, and it is error for the court to charge 
on the issue of damages that there was no controversy as to the amount 
and that if the jury should find the plaintiff's evidence to be true to 
answer thnt issue in the sum demanded by plaintiff. G.S. 1-180. 

.IPPEAL hy defendant from Rousseau, J., at  May Term, 1949, of 
CBLDTYELL. Xew trial. 

Plaintiff, a l ~ i i i b r r  broker, alleged that  the defendant, a sa.rvmill oper- 
ator, contracted to ship lumber on orders secured by plaintiff on which 
plaintiff was to rrceire a commission to he paid by defendant; that  the 
prices for different grades of lumber w1.e agrecd upon; that  plaintiff 
s r c u r ~ d   order^ fro111 sewral  responsible pnrchasers and gave defendant 
de t a i l~d  d ~ i p p i n g  directions for t m n t y  cars of lumber, but that  defendant 
failed and refnscd to ship the lumber. I t  v a s  alleged that  the commis- 
sion< on the o r d ~ r s  so furnished defendant for shipment amounted in  the 
aggregate to $1,293. Defendant denied that  he had contracted to  sell 
plaintiff any lumber, or had employed plaintiff to sel1 lumber for him, or 
had received any orders or shipping instructions from the  lai in tiff. 
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There was verdict (1)  that defendant had contracted as alleged, (2) 
that he had breached the contract, and (3)  that plaintiff was entitled to 
recover $1,293. From judgment on the verdict defendant appealed. 

Williams & Whisnant and Iial B. Adams for plaintiff, appellee. 
Max C. Wilson and Benjamin, Beach for defendant, appellant. 

DEVIN, J. Defendant assigns error in the court's instructions to the 
jury on the issue addressed to the amount, if any, plaintiff was entitled 
to recover of the defendant. On this issue the court charged the jury as 
follows : ('There is no controversy about that, gentlemen. The defendant 
does not deny the amount claimed by the plaintiff. H e  says he owes the 
plaintiff nothing, that there was not any contract, and that he owes him 
nothing. Gentlemen, the court instructs you that if you answer the first 
issue yes, and you find the evidence of the plaintijT to be true, that you 
would answer this third issue $1,293, with interest from August 1, 1945. 
There is no controversy about the amount." I n  this we think there was 
error. Defendant had denied he made the contract for breach of which 
plaintiff was seeking recovery, or that he had received orders or shipping 
directions for any of the lumber on which commissions were claimed. 
.According to plaintiff's testimony plaintiff had secured orders from six 
or seven different ~urchasers  on e&h carload of which he charged com- " 
mission. So that the total amount claimed was made up of many items. 
Defendant testified he and plaintiff could not agree on the prices for 
lumber; that he had made no contract, nor received orders as to any of 
the items included in  lai in tiff's total claim. Hence. we think the court 
erred in charging the jury that there was no c!ontroversy about the 
amount. The defendant was contesting every inch o:f ground, and in resist- 
ing plaintiff's claim for an amount made up of twenty items he was 
entitled to have the jury determine, uninfluenced by peremptory instruc- 
tions, whether plaintiff was entitled to recover for d l ,  or part, or none of 
these items, the burden of the issue being upon the plaintiff. Fertilizer 
Co. v. Hardee, 211 N.C. 653, 191 S.E. 725; Phillips e. Giles, 175 N.C. 
409 (414)) 95 S.E. 772; G.S. 1-180. The statute G.S. 8-45, declaring 
that a verified itemized statement of account for goods sold and delivered - 
or services rendered shall be deemed prima facie evidence of the correct- 
ness of the account, is not determinative of the question here presented. 

As there must be a new trial for the reason pointell out, it is unnecessary 
to discuss or decide the other esceptiol~s noted by cefendant and brought 
forward in his assignments of error, as they may not arise on another 
hearing. 

Xew trial. 
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EARL FRAXCIS r. CLEVELAND DRUG COJIPANT. 

(Filed 19 October, 1949.) 
Negligence § 4d- 

Plaintiff customer fell into an open stairway while in a part of a store 
n-hich was not open for the accommodation of customers. IIeEd: Judgment 
of nonsuit was properly entered. 

APPEAL by plaintiff from P a f f o n ,  Spec iu l  J u d g e ,  May Term, 1949, 
CLLT'ELAXD. Affirmed. 

Civil action to  recorer damages for personal injuries. 
At  the conclusion of the plaintiff's evidence in chief the court, on 

motion of defendant, entered judgment of nonsuit and plaintiff appealed. 

l l o r a c e  K e n n e d y  and C. C. R o r n  for  plainti f f  appe l lan t .  
U .  2. S e w f o n  for de f endan t  appellee.  

PER CTRIAN. Plaintiff went to defendant's drug store to get a pre- 
scription filled. While waiting, he saw someone, not an  employee of 
defendant, go to  a refrigerator i n  a small storage room adjoining the 
prescription room and get a Coca-Cola. H e  went to the refrigerator and 
got one for himself. After drinking the Coca-Cola he undertook to place 
the empty bottle on a shelf in the room near an  open stairway leading to 
the basement. I n  so doing, he fell into the open stairway and suffered 
certain personal injuries. The room was not open for the accommoda- 
tion of customers and plaintiff was not invited therein by defendant. 
Upon this  state of facts the judgment must be affirmed on authority of 
("lark 1 , .  D r u q  Po.,  204 K.C. 628, 16'3 S.E. 217, and 1T'ilson v. l lozot in ,  
215 X.C'. 5-17, 2 S.E. 2d 576. 

Affi:.med. 

Is ~ I A T ~ E R  OF R I L L I A M  H BLAIR. 

(Filed 19 October, 1949.) 
Trial 5 48  M - 

.In order of the trial court setting aside the  verdict in the e~ercise of 
its discretion is not reviewable in the absence of abuse of discretion. 

,\I'IJEAL by respondent Williarn W. Blair from Romsen lc ,  J., a t  May 
Term. 1949, of CALDTVELI.. Appeal disn~issed. 

L. X. I b e r n e f h y  and IT'. TI. Siricli lurid for r e sponden f ,  appe l lan t .  
S o  counsel contra .  
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PER CURIAM. Petition to hare  William H. Blair declared incompe- 
tent by reason of want of understanding, to manage his affairs was heard 
before the clerk and a jury. From an  adverse verdict and judgment the 
respondent appealed to the Superior Court in term. On the tr ial  in the 
Superior Court there was verdict for respondent, whereupon the court, 
i n  its discretion, set aside the verdict and ordered .;he case docketed for 
tr ial  a t  a subsequent term. Respondent appealed. 

The action of the court, in the exercise of its discretion, in setting 
aside the verdict is not reviewable, in the absence of evidence of abuse of 
discretion, and the appeal therefrom must be dismissed. Jarrett v. Trunk 
C'o., 142 N.C. 466, 55 S.E.  338; I n  re 13ea1, 200 S.C. 754, 158 S.E. 388; 
I'rivette v. Allen, ante, 662, 55 S.E. 2d 188. 

Appeal dismissed. 

STATE v. TOM SUDDRETH. 

(Filed 10 October, 1949.) 
Criminal Law 5 57b- 

No appeal lies from the discretionary refusal of the Superior Court of 
a motion for a new trial on account of newly discorered evidence. 

,%PPEAL by defendant from Shuford. Special Judge, a t  Special N a y  
Term, 1949, of CALDWELI.. 

Criminal prosecution upon a bill of indictment charging defendant 
with the murder of one H a r r y  Crisp, J r .  

Verdict : Guilty of manslaughter. 
Judgment pronounced at Sovember Term, 1948, of Superior Court of 

C'aldwell County. 
On appeal to Supreme Court a t  Spring Term, 1949, no  error was 

found,-see onte, 239, 52 S.E. 2d 924. Thereafter a t  Special N a y  Term, 
1949, of Superior Court of said county, defendant filed motion for a new 
tr ial  on account of newly discovered evidence,-supporting same by cer- 
tain affidavits. The judge presiding, after hearing the affidavits offered 
by defendant and the argument of his counsel, denied the motion in his 
discretion. 

From order in accordance therewith defendant appeal? to Snpreme 
Court, and assigns error. 

-4ftorney-Genernl Il.;lcHullnn and Assistnnt Atforney-Genernl Rr~l ton 
for the State. 

I T T .  If. Strickland and Max C.  Wilson for dcfendanf, nppe71ant. 
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PER CCXIAM. Appeal to this Court does not lie from a discretionary 
determination of an  application for a new trial on the ground of newly 
discovered evidence. See S. 1;. T h o m a s ,  227 N.C. 71, 40 S.E. 2d 412; 
S. 2). Kodgers, 217 N.C. 622, 8 S.E. 2d 927; S. v. Lea, 203 N.C. 316, 
166 S.E.  292, and cases cited therein. See also S. c. Grass ,  223 N.C. 859, 
27 S.E. 2d 443. 

Hence under the authority of decisions in these cases the appeal i n  
the present case is 

Dismissed. 

NATIONAL STORE FIXTURE COMPANY, IXCORPORATED, v. T. FLOYD 
WHALEY AND THOMAS TVHA4LEY, T/A THE TVHALEY FURNITURE 
COMPANY. 

(Filed 21 September, 1949.) 

APPEAL by defendants from X o r r i s ,  J., a t  May Term, 1949, of Pas-  
QUOTAKK. 

C i d  action to recover on contract for various articles of merchandise. 
The case was submitted to the jury, in the trial court, without objec- 

tion. upon the single issue, to wi t :  "Are the defendants indebted to plain- 
tiff. and. if so, in what amount?". to which the jury answered "Yes, 
$829.71." From judgment thereon in favor of plaintiff, defendants 
appeal t o  Supreme Court, and assign error. 

Waylnnd  P. Rr i t ton  and J o h n  H .  Hall for p l a i n t i f ,  nppellee.  
J .  I I e n r y  L e R o y  for d ~ f e n d a n t s ,  appel lants .  

PER CUHIAX. The case on appeal discloses that  the case was tried in 
Superior Court, in the main, as one of fact for the jury. The evidence 
shown in the record is sufficient to support the verdict. And appellants 
fail to show cause for a new trial. 

X o  error. 
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LINDSEY-ROBISSON $ CO. ,  INC., v. J. H. JONES, 1x~1r1urar .1.~ Asn 

TRADIKG AS J. H. JONES HATCHIBRP. 

(Filed 21 September, 1949.) 

DEFEKDAKT'S appeal from Bzcrgzoyn, Special  Judge, May Term, 1949, 
PASQUOTANK Superior Court. 

J o h n  11. Ha71 and  M c X u l l n n  d2 A y d l e t t  for pluilt t i f l ,  appellee. 
H a r r y  B. B r o w n  for de fendan t ,  appel lant .  

PER CURIAM. The plaintiff obtained a judgment by default final 
against the defendant Jones for goods sold and delivered to him. The 
defendant moves to set aside the judgment as irregular and voidable 
because rendered on open account without allegation of express contract. 

The judgment was rendered May 10, 1948. The motion to  set aside 
was not made until March 18, 1949. 

Ncantime, in a partition proceeding entitled Mildred Hooker v. J. H. 
Jones, $998.50 had been paid into court as Jones' part  of the proceeds of 
the sale of lands. The fund was attached for enforcement of a judgment 
obtained in a case entitled H. D. Scott & Co, v. J o n c ~ ~  Lindsey-Robinson 
& Co., Inc., intervened, claiming priority of lien under their judgment. 
I11 the ensuing litigation the defendant was an  aciive party. The con- 
troversy reached the Supreme Court on appeals ; and the case is reported 
an te ,  74, q. v. H. D. Scott & Co. failed for want of service of summons 
to support the judgment and attachment levied thereunder, and the 
Lindsey-Robinson & Co. lien was sustained. M r .  Just ice  Dev in ,  writing 
the opinion of the Court, said re  this judgment: 

('While the judgment of the Lindsey-Robinson Co. seems to have 
been rendered by default final upon a complaint for goods sold and 
delivered (G.S. 1-211, G.S. I-212), the judgment was not void, and 
there was no effort a t  the time of the hearing to attack i t  as irregular. 
Hence, the ruling of the judge below must be upheld. S u p p l y  Co .  
2'. P l u m b i n g  Co., 195 N.C. 629, 143 S.E. 248; ,Tefries v. A a r o n ,  120 
N.C. 167, 26 S.E. 696." 

Judge Burgwyn heard the matter May 9, 1049, and, reviewing the 
records and pertinent facts, denied the motion, and movant appealed. 

We find in the record nothing to justify interference with the result. 
The judment is 
.\ffirmed. 
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JOHX SCOTT v. C. E. REEVES, ET AL. 

(Filed 25 September, 1949.) 

APPEAL by plaintiff from S e t t l e s ,  J., a t  April Term, 1949, of RUTH- 
ERRORD. 

Civil actions to t ry  title to lands and for their recovery. 
Four separate actions were brought by the plaintiff for the recovery of 

several lots of land, all of which were parts of a tract of land containing 
5x6 acres described in the complaint in each action. The four cases 
were consolidated and tried together, and a reference ordered. 

The report of the referee was favorable to the defendants. Exceptions 
were duly filed thereto, and upon the hearing, these were overruled and 
the report of the referee was confirmed. Plaintiff appeals, assigning 
errors. 

R. S. E a v e s  for plaint i f f ,  appel lant .  
J .  S .  Dockery  and  T h o m a s  J .  E d w a r d s  for defendants ,  appellees. 

PER CURIAM. A careful perusal of the record leaves us with the im- 
pression that no reversible error has been made to appear. Hence, the 
judgment of the Superior Court will be upheld. 

Affirmed. 

Is RE WILL OF MARK WALTON. 

(Filed 25 September, 1949.) 

CAVXATORS' appeal from Bone ,  J., February Term, 1949, BERTIE 
Superior Court. 

H e r m a n  L. T a y l o r  for cavea tors,  appellants.  
J .  B. Davenpor t ,  J.  W.  P a r k e r ,  a n d  J .  A. Pr i t che t t  for propounders,  

appellees. 

PER CURIBM. The heirs a t  law of Mark Walton, deceased, filed a 
caveat to his will and i t  was offered for probate in solemn form. An 
issue as to mental capacity of the testator, and the usual issue of devisavi t  
1le1 n o n  were submitted, and both answered favorably to the propounders. 
From the ensuing judgment careators appeal, assigning error in the 
admission of evidence and in the charge of the court. 
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Ful l  consideration has been given to the exceptions and they are found 
to be without merit. The judgment is, therefore, 

Affirmed. 

MANLEY J. WILLIAMS, ET AL. v. J.  EMORY JOINES, ET AI,. 

(Filed 19 October, 1949.) 

APPEAL by plaintiffs from Coggin,  Specicil Judge ,  at  June Term, 1949, 
of WATAUQA. 

Civil action by grantors to enforce resale and reconveyance of land 
pursuant to alleged stipulation in  deed poll. 

Upon issues joined, the jury found that the clause of repurchase was 
surreptitiously inserted in the deed by the plaintifis with intent to de- 
fraud the defendant, J. Emory Joines. 

Judgment on the verdict for defendants. Plaintiffs appeal, assigning 
errors. 

Bozoie & B o w i e  and X i g g i n s  & M c X i c h a e l  for plaintif fs,  appellants.  
T r i z e t t e ,  Holshouser  d X i t c h e l l  for defendants ,  appellees. 

PER C U R I A M .  I t  appears that  the case has been tried in accordance 
with our former opinion, W i l l i a m  v. Joines ,  228 W.C. 141, 44 S.E. 2d 
738, and no exception is presented which requires a disturbance of the 
verdict and judgment. Hence, they will be upheld. 

No  error. 

THE FOLLOWING CASES WERE DISPOSED OF WITHOUT WRITTEN 
OPINIONS: 

S.  21. I Iardison.  Appeal by defendant from W i l ~ i t r m s ,  J., April Term, 
1949, of CRAVEN. Affirmed without written opinion 11 October, 1949. 

8. e.r re / .  Rar low alld X o o r e  v. Benf ie ld .  Appeal by defendant from 
S h a r p ,  Special  ~ u d g e ,  August Term, 1949, of CALIIWELL. Appeal dis- 
missed 12 October, 1949, for want of brief of appellant. 

H a r r i s  21. ,Mooresville-Co-operative Creamery ,  I n c .  Appeal by plain- 
tiff from .4rmsfrong,  J., in Chambers a t  Charlotte 19 July, 1949. Appeal 
dismissed 19 October, 1949, for want of merit. 
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RHODES v. ASHEVILLE. 

(Filed 11 May, 1949.) 

1. Municipal Corporations § 6- 

The distinction between a governmental and proprietary function of a 
municipal corporation is a judicial and not a legislative question, and 
legislative declaration as to the nature of the authority delegated by the 
statute is not controlling. 

2. Statutes 9 6- 

When the language of the statute permits, the courts lnust adopt that 
construction which would render the statute valid. 

BARKHILL and WINBORNE, JJ., on petition to rehear:  
On their petition for rehearing the defendants contend that  the one 

question presented on the appeal was as to the effect of the language used 
in the Act under which the dsheville-Hendersonville Airport -1uthority 
mas created, to wi t :  "The acquisition, establishment, construction, 
enlargement, improvement, maintenance . . . and the exercise of any 
other powers herein granted to municipalities, are hereby declared to be 
public, governmental and municipal functions, exercised for a public 
purpose and matters of public necessity." They contend that  this is 
plain, unambiguous language which does not call for interpretation, and 
that  none was sought, either by the appellee or the appellants. The peti- 
tion for rehearing is based 011 the assumption that  the Court niiqappre- 
hended the question presented and proceeded to construe the language 
rather than to give i t  the force and effect plainly intended by the Legis- 
lature. 

Unquestionably the Legislature intended to declare that  the operation 
of the dsheville-Hendersollville Airport should be deemed and held to be 
in furtherance of a governmental function. Bu t  the mere legislative decla- 
ration to  that  effect did not make i t  so, for that  is a judicial and not a 
legislative question. On consideration of the question as presented on 
the appeal, we were compelled, for the reasons there stated, to conclude 
that  the operation of the airport is a proprietary undertaking. 

We cannot attribute to  the language used the force and effect urged by 
appellants. Instead, we must construe i t  in such manner as to bring i t  
within the legislative authority of the General Assembly and make i t  
consistent with the validity of the statute in which i t  is used. This is in 
accord with the applicable rule of construction. 

The petition is denied. 
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T h e  following documents were brought  to  l ight  b y  Dr. Pres ton  W. 
Edsa l l  and  supplement a g r o u p  of advisory opinions prer iously furnished 
by h i m  f o r  publication in 227 N.C. 715-723. A n  article by D r .  Edsa l l  
on The Advisory Opinion in hTorfh Carolina appeared i n  the  RORTH 
C;.~ROLIKA LAW REVIEW f o r  Apri l ,  1949. 

I N  RE A CONVENTION O F  THE PICOPLT: 

STATE O F  N O B ~ I I  CAROLINA, 
RALEIGII. 9th Fet~rnary,  1871. 

To the Honorable 
The Chief Justice and  tlie Bssociate J~ ts t i cm 

of the Supi.cme Court of XOI tli Carwlitia 

Enclosed herewith I send you a copy of an Act passed by the present General 
Assembly entitled "An act concerning a Convention of the people." By the 
first section of the act, the Governor is required to issue his proclamation 
commanding the Sheriffs to open polls and hold a n  election, kc, &c. 

After carefully reading the various provisions of said act and giving to it  
such esanlination as  I have been able to bestow, I an1 forced to the conclusion 
that  i t  is in direct conflict with the Constitution of the State, which I have 
talien a solemn oath to support, in that  i t  proposes to amend said Constitution 
in a Fay  and by a method not recognized nor warranted by the Constitution 
itself. Entertaining this view I feel that  I would be unfaithful to my trust were 
I in any way, even a t  the behest of the General Assembly, to become a n  instru- 
ment to assist in violating the Supreme law of the State enacted by the people 
themselves. I am willing, however, to surrender lily own opinion upon this vital 
question to the better opinion of the Supreme Court. which is the Anal arbiter 
of all  questions involving the constitutionality of an act of the General 
Assembly. 

I desire not to act rashly or unadvisedly, and therefore most respectfully 
ask the opinion of your honorable Court as  to the constitutionality of said a c t ;  
and whether if unconstitutional, i t  is my duty as  Governor to assist in the 
execution thereof, as  provided in the first and third sect ions of said ac t?  

An early answer will confer a great favor. 
Very respectfully 

T o w  obt, servant 
' ~ O D  R. CSLD\VELL, 

Governor 
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The advisory opinion given in ~ q l y  t o  this  bequest follows : 

S m :  I n  reply to your conlinnnication of the  9th inst., I have the honor to 
s a y :  The Chief  Jl is t icc,  and  ,Jztstice.s Rodnzan,  Dick and  Sc7ttle a r e  of the 
opinion that  the ac t  to which :ion refer, is  in violation of the constitution. 

A11 legislative power is rested in the General AXssen~bly. Calling a conwn-  
tion is a n  ac t  of legislation. I t  follows tha t  no convention can be called unless 
i t  he done by the General Assembly. 

The people have reserred to thenlselres no power of 1,egislation. I t  follows 
tha t  a convention cannot be called by a vote of the  people, nor will sucIl Toting 
ellable the General Assembly to call a conrention in a manner not authorized 
by the constitution. 

J f t s t ice  Read?,  for the  reason stated by him, IT-hen the  opinion of the  
Jrc~t iccs  was requested, by the General Assembly in regard to the tenure of 
ofice(,)  d e c l i n ~ s  to give a n  opinion. 

f p o n  the several questions in regard to your duty prorided yon believe the  
ac t  to be unconstitutional, the Just ices do not fcel a t  liberty to offer any 
opinion. 

Very respectfiilly bc  Bc 
R. 11. P x a ~ s c ~ s  C h .  J. S. C. 



WORD AND PHRASE I N D E X .  

AAA Marketing C a r d-Warehouse- 
man not liable for lien where land- 
lord gives tenant AAA marketing 
card, Adams v. Warehouse, 704. 

A.B.C. Act-S. v. Burnhardl, 223. 
Bb Initic+-Hailcu e. Higliway Com., 

116. 
A\)andonment-and nonsupport of il- 

legitimate child, Allen v .  Hunnicutt, 
49; of wife, S. v. Gilbert, 64. 

Abatement and Revival-Pendency of 
action, Dzoiggins v. B w ,  Co., 234; 
Whitehurst v. Hinton, 16. 

Abduction-Of Child, S. v. Ashburn, 
722. 

Abortion-8, a. Green, 381. 
Abuse of Process-.llcCarttr eu v.  Ap- 

palnclria,f l ia l l ,  Itcc.. 60. 
Acadrniic Questions-Right to 112a12- 

dcctnu\ to obtain oft' premises li- 
cense to sell beer and wine held to 
ha re  become academic and appeal 
is dismissed, J ln r t i t~  v. Holly 
Springs, 388. 

Acceleration Clause-Credit Gorp. v. 
Roberts, 654. 

"Accident"-Assault of fellow em- 
plogee is, within meaning of Conl- 
pcnsation Act, lT'it1ic1.s v. Black, 
4%. 

Bccon11)lices-Failure to charge that  
testimony of accomplice be scru- 
tinized not error in absence of re- 
quest, 8. v. Muse, 495. 

Account Stated-G.S. 8-43 not applica- 
ble to action by broker for com- 
missions on successive sales of lum- 
ber, Hnines r .  Clwk, 7.71. 

Acltno~vledgement-Attack by married 
woman of, Lee v. Rhodes, 190; is 
ncccssarg to registration but not to 
rnlidity of deed, Bnllard zr. Ballard, 
629. 

Actions-Abatement for pendency of 
prior nction, see Abatement and Re- 
viral ; limitation of actions see 
Limitation of Actions ; pleadings 
and joinder of causes, see Plead- 
ings ; parties, see Parties ; procedure 
provided by statute is exclusive, 
Allen v. Ilunnicutt, 40; actions for  
wrongful death, see Dentli ; actions 

to quiet title, see Quieting Title; 
declaratory judgment act, see De- 
claratory Judgment Act; right to 
sue State agency, Carroll v.  Fire- 
men's Asso., 436; Schloss v. High- 
way Com., 489; Kirby v. Board of 
Education, 619 ; jurisdiction to hear 
cause outside of district, Patterson 
v.  Patterson, 481; alimony may be 
allowed in wife's cross-action for 
divorce a mensa set up in husband's 
action for  divorce a vinculo, h'or- 
man v. Norwan, 61. 

Adequate Remedy a t  Law-Injunction 
will not lie if' there is, Srnzstrong v. 
Arnzstrong, 201. 

Administrntive T,aw - Exclusireness 
of statutory remedy, illlcti r.  Hun- 
nicutt, 49. 

.l(!liiissions-Fliflit aq implied atlmis- 
sion of guilt, 8 1% I?lanks, 801 : si- 
lencc ns implied admission of guilt, 
S .  c. Sawiler, 713 : solemn admission 
of record 1)y solicitor held to pre- 
clude jrtdgmcnt. 9. v. Conhrun, 523 ; 
admission of agent, Faneltlj 2;. 

J c  welers, 694. 
Adoption-ill ailother state sufficiently 

proven for tile pnrpose of inlierit- 
:mce by adopted child, I i fcnt t r  v. 
Siinnantu7cer, 384. 

A1111ltery-See Fornication and -itlul- 
trry. 

Atlrmicements -- Warel~ouseiiii~n 11 o t 
liable for lien where landlord gives 
tenant AAA marketing card, Adurns 
L.. Warehouse, 704. 

Atlverse Possesiion-Between tellants 
in common, Whitehurst v.  Hinton, 
16 : tacking possession, Simmons u. 
Lee, 216; b u d e n  of proof, Pletn- 
mans v. Cz~tslrall, 592. 

A(irertising-dztioi~ to enjoin enforce- 
ment of ordinance restricting liigll- 
way advertising signs, Sclblovv v. 
Highua!~ Com., 489. 

Agency of State-Right to sue, Carroll 
u. Firemen's Asso.. 436; Scl~loss v. 
H t g h ~ a y  Cont., 489. 

Agents-Real estate a g c n t s, see 
Brokers; for purpose of service of 
process, S. L .  Illowe, 648; atln~is- 
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sions of agent, Fanel ty  v. Jewelers, 
694. 

Agriculture-Liens fo r  rents  and  ad-  
vancements, Adams v. Warehouse, 
704. 

Airport-Liability of county and city 
for  tor t  conlmittetl in operation of, 
Rhodes v. Asheuille, 134, 753. 

Alcoholic Beverage Control Act-S. 1.. 

Harnhardt,  223. 
Alibi-Is substantive eridence and  

court  must charge thereon withont 
request, S v. Suttow, 244. 

Alienation-Restraint on, annexed to 
fee 1s void, Buclmcr v. Hawktns ,  99: 
. loh~csoi~ z'. Garrzes, 633. 

Alimony-See Ilivorce and  Aliinony. 
Allegata-Proof without allegatiou i s  

u~lavail ing,  ingold v. Assurance Co., 
1*2. 

Alteration of I~lstruments-Party not 
rccluired to re-sign instrumrwt a f t e r  
c~llnnges made in his presence, Cadil- 
Itrc-Pontiac Co. v. Sorb~ t t~ t i .  23 : al -  
teration of contract  by waiver,  
C1cntf.n t c. Clcrnc~tr t ,  630. 

Amend~nent-Of pleadings, see Plead- 
ings : of process, S. ?'. Jloorr,, 648 ; to  
wilrrant 1)s permission of court ,  S .  
7.. Hnlcut,r. 330. 

Allswrr-Sw I'lendinps. 
Anticipatiol~ of Segligence--Rnle t11:rt 

par ty  is  not  ~ 'cqnirrt l  to anticipate 
ncgligencv does not relickvc hirn of 
duty to  exercise dutl care, Cor v. 
Lcc,  135. 

Appeal amcl Error-Appeal mill not lie 
from one Superior Court Judge to 
another,  Xorncun 2'. Xormon,  61 ; ap- 
peals f r o n ~  Intlnst r ial  Commission, 
Cooper I:. Ice  Co., 43 ; Blje v. Gratlitc 
Co.. 334, T17ithers c. Black,  428; 
apprnls from Employmmt Security 
Commissioil, E?tbplo!ln~ent Sccurit!/ 
Cottr. 1.. R o h o f s ,  "82, E;mplo~tncnt 
Sccuritl/ Cow. I . .  Uistributiilg Co., 
464; agpcwls from clerk to Superior 
Court. Plcnlnto~ls 1.. Czttshcrll, 595; 
appeals in crinlin;~l ciascs see Cri- 
min:il La\v : only <lnestions prc- 
srnted by exceptions will ordinarily 
be considered. R.  1..  Codbran, 523 ; 
j n d g m e ~ ~ t s  a~l?ealxl)lc~.  I'rc?:cttc c. 
Prc,c'cttc. 52, Brntrcli a. Boord of 

Education, 505, Engineering Go. v. 
Thomas,  516 ; "party aggrieved", I n  
re  Westoz'er Canal, 91 ; exceptio~rs 
to  findings, Simmons  v. Lee, 216 ex- 
ceptions t o  evidence, In re W i l l  o f  
XcUozuell, 239; requirement t ha t  
misstatement of contentions be 
brought to court's at tention,  Ship- 
ping Lines 0. Young,  80;  pauper 
a p p e a 1 s, Perry  I:. Perry,  516 ; 
academic qurstions, Martin v. Holly 
Springs,  388 ; burden of sllowing 
error,  Brc~~iclr z'. Board o f  h'ductr- 
tior?, 506. Proctor u. Hi!]hzrv.~j C'or~r.. 
687, J f c C l l c l ~  c. 1118. Co., 661; error  
cured hy rertlict, Ballard c. 1:trl- 
lord. 629; harmless and ~ ) r e jud ic i :~ l  
c'rror, Shippiir(j Litws c .  Young,  80, 
Ir~gold c. Aus~rc~rrce L'o., l*?, Mar- 
tin c. Curric, 511, F~z~tc l t l j  1.. 

.Jezc~c~ler.s. 694. Ttrrkitrgtotr c. Pri~r t -  
irrg Co., 354. Efoopo- 1.. Gler111, 57U, 
Gwcrc .c. Horr.o~s. 6 > l ;  exceptions t u  
j udgmwt  o r  to signing of j n t lgm~nt ,  
I fc~rdec  1.. Nitclrcll, 40, Sirtct~ro~is c. 
/KC,  216. Harrford v. JlcSccuitc, 229, 
E i ~ ~ p I o , y r ~ ~ e ~ r t  StJcurit)j C O I I ~ .  1.. Ro- 
berts, 282. Prrr1;c.r 1.. 1)rti;c l.rrir;?r- 
sit!j, 656. Crc'dit Corp. I . .  /2obcrls, 
654, Eie)rdcrso~~ C o u ~ r t ~ ~  I.. Jol~rlsnt~ 
723 : r rv i en  of tliscretionarg rnlings, 
I'rriiti c. R( I ) J ,  322. S'fadie~ti  I:. S tu-  
diem. 318. Hoopel. I : .  Qletirr, . j i O ;  of 
injunctive proceedings. Ir'raitclt I > .  

R o a i ~ l  o f  Ed~cctr tion, 503 : review uf 
findings of fact ,  Scott  u. Jortes. 74, 
Nnn ford  P. McSzuain, 220, G r i p  
c. Jolrcs. Gl2; revielv of denial of 
motion to str ike,  I'trrlier 1:. Ultl;c 
I.lnil:m.sit~, GG6 : review of exceg- 
tioils to rulings on motions to non- 
snit. Ballorti 2:. Ballnrd,  OW, ,dle.~- 
ccndcv a. Lintlsc?/, 663 ; revie~v of 
constitutional questions, 6 .  a. Stal-  
lirtf~s, 2J2, 8. v. Tratrtltu~ri, 611 : l aw  
of the c.:~sc. Stt t l l i~tgs r. Ills. Co.. 
304; stare dccisis, TT-il1iam.r 1.. J U ~ I I -  
son, 335: llroc4eedings in lower court 
a f t e r  remn~ltl. Criudy c. I'arlie~., 166. 

~lppurtena~~t-Easement ak)purteriaut, 
Carccr 1.. I,ccllhcrzcood, 90. 

Argument-Of counsel, Tnrkirrgton 2.. 

Pr i r f t i~ fg  Co.. 354 : of solicitor, S. c. 
B o l r e ~ ,  710. 
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Arrest and Bail-Service of process 

in proceedings against bail bond, 
S .  v .  Moore, 648; right of officer to 
arrest without warrant,  Alexander 
v .  Lindsey,  663; arrest in civil ac- 
tions, Long v .  Love, 535; liability 
for  unlawful arrest, see False Im- 
prisonment; liability for arrest on 
valid warrant,  see Malicious Prose- 
cution. 

Arrest of audgment-S. v .  I v q l ,  172; 
S.  I - .  Cocliran, 523 

Assault--With intent to commit rape 
and assault on minor female, see 
Rape; with deadly weapon with in- 
tent to kill is a misdemeanor, n. v .  
Silvers,  300; self-defense, S.  v. An- 
derson, 54 : S.  v .  Plemmons, 56 ; in- 
dictment, S.  v .  Plemmons, 56; in- 
structions, S. v .  P lemmom,  56; on 
fellow employee is accident within 
meaning of Compensation Act, 
Withers  v .  Black,  428. 

Assault and Battery-Right to hold 
defendant in arrest and bail, Long 
v. Love, 535. 

Assignments - Interests assignable, 
Cadillac-Pontiac CO. v. Norbur??, 23. 

Assignments of Error-Sole nssign- 
ment of error to judgment, R i m  
mons  v. Lce, 216; Haitford v. Me- 
Strain,  229; Parker v .  Duke Uni- 
vc r s i t~ t ,  656; is necessary to present 
exception to charge, S. v. Spivey,  
375. 

Attachment-Service of process by 
publication and attachment, see Pro- 
cess. 

Attempt-8, v .  Surles, 272. 
Bttorney and Client-Giving of addi- 

tional instructions i n  absence of 
counsel, S. v .  Cockre77. 110; consti- 
tutional right to be reprrsenteti by 
counsel, I n  re  Taylor,  366; right to 
counsel contemplates right to suffi- 
cient time to prepare defense, S. v .  
Speller, 345 ; argument of counsel, 
Tarkington V. Printing Go., 354 ; 
solicitor's improper remark in argn- 
ment held not sufficiently prejudi- 
cial to warrant new trial, S. v .  
Bozcen, 710 ; allowance of attorney's 
fees in action for alimony without 
divorce, Stadicm v .  S tadiem,  318. 

Automobiles-Husband may not sue 
wife for negligent driving, Scl~ol-  
tens v. Scholtens, 149; forfeiture of 
automobile used in transporting in- 
toxicating liquor, S.  v .  Vanhoy,  162 ; 
mortgagee held to have waived 
right to invoke acceleration clause, 
Credit Corp. v. Roberts, 634; lien of 
chattel mortgage registered in 
another state, Credit Corp, v .  TVal- 
ters,  443; lien of chattel mortgage 
registered after execution held in- 
ferior to  lien of execution, Finance 
Corp, v .  Hodgcs, 580 ; circumstantial 
evidence of larceny of car hrld 
sufficient, S.  11. Absher, 598 ; liability 
of taxi company for injury to gas- 
senger, Lunaford v .  Marshall, 610; 
accidents a t  grade crossings, Hawha 
1.. IZ. R., 179; Hrnslry v. R .  R., 617; 
plncing cur cn  track with intent to 
destroy i t  ant1 collect insurance, 
R. v. F r c c n t a ~ ~ .  725 ; attention to 
road, Cox V. Lc t .  1.75, Dazvson 2'. 

Trcinsportatioii Co.. 36, TVilTia~~ts v. 
Ilrndersott. 707 ; stopping, parking, 
signals and liglity Ilawson v ,  il'rarrx- 
portation C o ,  36, Cox v .  Lee,  155, 
H t ~ t c t i  v. Bus  L i ~ e s ,  493, Wil son  v. 
Xotor  Lines, 551, Banks  2;. Shepard, 
86. ' I ' l ~o~uas  V. Motor Lines, 122 ; 
skidding, TV;nficTd v. Sn t i t l~ ,  392 ; 
intersections, Cole I-. Lumbcr  Co., 
616; sudden emergency, Chesser v .  
JlcCull, 119; Thomas v .  Motor 
Lines, 122; Winfield v. Smi th ,  392; 
lights, Thonzus v .  Motor Lines, 122; 
speed, Cox v, Lee, 155, Dawson 
v. Transportation Co., 36;  Brown  
v .  B u s  Lines, 493, Wil son  v .  
310t0r Lines, 651 ; Winfield v .  Smi th ,  
392; pedestrians, TVilliams v .  H e w  
[lrrson, 707: passing vehicles trav- 
cling in o p p s i t c  direction, Glad- 
den v. Rctxer, 269; passing vehicles 
traveling in snme direction, Wi~i f ie ld  
v. Slnith,  392 ; bicycles, Hensley v .  
Bigge, 114; cpiniou evidence, Turk -  
ingto~i  v. Pr'nting Co., 354; physi- 
cal facts, Wiwfield v .  Smi th ,  392; 
llollsuit of issue of negligence, 
Banks  v .  Shepard, 86, Chesser v .  
NcCulZ, 119; 7'homtrs v, iliotor 
Lines, 122, C:7ntldcn v. Set-er, 269, 
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Wilson v. Motor Littcs, 551, Wil- 
liams v. Henderson, 707; nonsuit 
fo r  contributory negligence, Dazcson 
2.. Transporlation Co., 36, Thomas v. 
llfotor Lines, 122, Cox v. T m ,  1.35, 
I31.our)t v. B u s  Lines, 493, WiZso)z 2;. 

I . .  Motor Lines, 551, Winfield v. 
Smith,  392, Cole v. Lumber Go., 616, 
7Villiams v. Henderson, 707 ; instruc- 
tions in au to  accident cases, Green 
2.. Bo~oers .  651; negligence of pas- 
senger, Hoopcr I:. Glenn, 570. Ched- 
ser  v. McCull, 119; uegligence im- 
pnted to passenger. Henslcp z'. 

Rriggs. 114, Thomas u. Moto9- Lines, 
122 ; actions by passenger, Hensleu 
I.. Briggs, 114, Wilson v. Motor 
Liner, 251 : owner's liability f o r  
driver's negligence, Hinson v. Chemi- 
u t l  Corp.. 476. Ozwws v.  White, 614; 
mnnsl:~ughter,  S. v. Fcwtrcss, 248, 
S. 1.. Spioe?~.  375; reckless driving, 
S. D. l ' u d ~ o ? ~ .  162, S. v. ,S'o?c?l??-, 713 ; 
drunken tlriring, S. ?:. P c r r ? ~ ,  361, 
S. .c. Salc!/ev, 713; revocation of 
driving license. S. v. Warren,  299. 

he--Xegl igent  in jury  of co-worker 
with. Graut 11.  Bartlett .  655. 

Bail--See Arrest  and  Rail. 
U:~rl~-Actioi~ by Iandlord against  

tenant to recover for  hnrning of, 
Ifccson t'. St~zith,  537. 

13t1stards-Willful failure to support 
il1cgitim:btc child, S. v .  Ellison, 50, 
h'. 1:. Z ~ O ~ C S C ~ ,  330, S. I:. Bozcwza?~, 
203. R. r. Clenx'nt, 614; action by 
illegitimate child against  fa ther  fo r  
support, A l l c ~  I.. Hz~)rnictltt, 49. 

Battery-See Assault ant1 Bnttery.  
Beer-Right to mnndamus to obtain 

off premiscs license to  sell beer and  
\vine. held to h a r e  becon~e academic 
nncl allpeal is  clisn~issetl, .lIarti?t v. 
Hollll Spri)cg, 389. 

Gicycles-Collision betwcrn bicycle 
and automobile, He)tslr'u 11. Briygs, 
114. 

1:ill of l3iscowr$-To secure informa- 
tion to d ra f t  comgltlint, S a u c e  r .  
Gilwore Clinic, 534, Guy 2;. Baer,  
74s.  

1:ills ant1 Sotes-Voiisitlcrotion, Clc- 
m.r ?!I 2.. CIP)UC~I  I, 636 ; acceleration 
( .~ ; I I IW.  ( ' rrdit  Gorp. t l .  Robo.ts, G 4 ;  

judgment on pleadings, H z ~ t c h ~ ~ s  u.  
Davis, 67;  worthless checlrs, S. v. 
White, 513. 

Blindness--T,osc, of 9570 of vision i s  
industrial  blindiiess, TV~thcrs v. 
RlacL, 428. 

Blue Laws-R. v. Trantham,  641. 
Board of Health-S. v. Curtis, 169. 
Boundaries-General rules f o r  ascer- 

tainment,  Lee v. McDonald, 517 ; 
processioning proceedings, Simmons 
v. Lcc, 216, Plemmons v. Cutshall, 
595, Brown v. Hodges, 746. 

Briefs-Exceptions not brought for-  
ward  in, deemed abandoned, S. c 
Stallings, 252; S. v. Muse, 493; S. 
v. Cochran, 523; S.  v. Reid, 561. 

Broadside Exceptiotl-To charge will 
not be considered, S .  v. Stctton, 244; 
exception fo r  failure of charge to 
instruct  jury on l aw  arising on evi- 
dence held sufficient, S. v. Suttorr, 
244. 

Brokers-Actions fo r  co~i~tnissions,  
Haines  v. Clark, 751, liability of 
th i rd  perron fo r  interfering with 
contract, El ler  v. Arnold, 315. 

Burden of Proof-Charge on, Banks v. 
Shepard,  86;  Tarkington v. Pr in t -  
ing C o ,  354; S. v. Glatly, 177;  
charge need not repeat burden of 
proof in every instance reference i s  
made to findings upon the  evidence, 
S. v.  'l'ijndall, 174; S v S t~ddrc th ,  
239; reasonable doubt may  ar ise  
f rom deficiency of evidence a s  well 
a s  on cvidence introduced, S. ?' 

Ty~idal l ,  174; S. v. Braxton,  312; 
but charge will not be heId for  
reversible er ror  when immediately 
thereafter court  gives correct ill- 
struction on reasonable doubt, S. 2; 

Trood, 740 ; in homicide proiecn- 
tions, S. v. Pulmcr, 205; of proving 
defense of insanity,  X. v. TT'ood, 740; 
of affirmative defense i s  on defend- 
an t ,  Lec v. Rhodes, 190; Plemmons 
v.  Cutshall, 695; i s  on par ty  assert-  
ing waiver a s  defense to  prove same, 
C'ltnlent r .  Clcme~rt,  636 ; protta 
facte case does not  a l te r ,  I n  r e  
Westover Canal, 91 : upon establish- 
ment of prima facie case bnrden of 
going forward with evidence shifts  
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t o  de fendant ,  Prccythc 1:. R .  R. ,  195 ; 
i s  on employer t o  show t h a t  sales- 
men  come w i th in  exceptions t o  
Employment  Security Act ,  Employ- 
men t  Securitg Com. v .  Distributing 
Po., 464; i s  on drainage corporation 
t o  prove number  o f  acres drained 
b y  canal in order t o  support asses- 
men t ,  In r e  Nes tover  Canal, 91. 

Burden o f  Showing Error-On appeal, 
8. v. Oockrell, 110; 8. v. W r a u ,  271 ; 
S.  v. Shepherd,  605. 

Burglary-S, v .  Reid,  561, R. v. Rwlen,  
272, S .  c. Xath i s ,  808, R. v. Reid,  
561. 

Buses-Stopping o f  bus  on  h ighway 
for  purpose o f  discharging or re- 
ceivinr passengers, Banks  v .  Shep- 
nrd ,  86. 

Cnhs-Liability o f  t ax i  company fo r  
i n ju ry  t o  passenger, Luns ford  v. 
Marshall, 610. 

Capital Assets-Income t n s  11pon in- 
voluntary conversion o f  b y  fire, 
Conzr. o f  Revenue  v. Speicman, 459. 

C~lrilal  Knowledge-Of minor female,  
see Rape.  

C:trriers-Stopping o f  bus  on h ighway 
for  purpose o f  discharging or re- 
ceiving passengers, Banks  c. She-  
pard, 86;  spoilage o f  goods i n  
transit ,  Precythe v .  R .  R., 195; in-  
jury t o  passengers i n  transit ,  Luns-  
ford v .  Marshall, 610. 

Cartways--Action t o  establish ease- 
ment b y  necessity,  Carvcr ?:. J,cntR- 
~r zuood ,  96. 

Case on  Appeal-Dismissal for failure 
to file, S .  v .  Garner,  66;  R. v. Lcwis ,  
539; s ta tement  o f  b y  court ,  S .  v. 
,Johnson, 743. 

Caveat Emptor-Jffq.  Po. v.  Tai/lor, 
680. 

Certificate o f  Acknomledgment-At- 
tack  o f  b y  married woman,  Lce u .  
Rhodes, 190. 

Certiorari-Will lie t o  determine 
whether  sentence is excessive, 8 .  v. 
Silvers,  300. 

Challenge t o  Array-For exclusion o f  
negroes f r o m  jury, S .  v. Spellcr, 
345. 

Character Evidence-Evidence o f  good 
character i s  not  essential feature 

o f  case and court i s  not reqnired t o  
charge thereon in  absence o f  re- 
quest ,  S .  v. Gllatly, 177; competency 
o f  character evidence, S .  c. Fozoler, 
470; charge on consideration t o  be 
given, S. v. Muse,  495. 

Charge-See Instructions. 
Chastity-Age and chasti ty o f  prose- 

cu t r i x  are elements o f  o f f ense  o f  
carnal k n o w k d g e  o f  female over 12 
and under 16 and court  m u s t  charge 
thereon, 8. v .  Sut to f i ,  244. 

Chattel Mortgages and Conditional 
Sales-Lien o f  mortgage registered 
i n  another state,  Credit Corp. v .  
TValters, 443, Discount Corp. v .  
McKinney,  7:!7 ; lien attaches only 
f rom registration, Fiuatrce Co. v .  

Hodgcs, 580 ; creditor mus t  have  lien 
t o  be protected f r o m  unregistered 
mortgage, F+nance Co. v .  Hodges, 
580; mortgag~ae held not entitled to 
invoke  acceleration clause and fore- 
close in t h i s  case, Credit Corp. e. 
Roberts,  654. 

Chattels--Unde:? provisious o f  lease, 
building improvements  b y  lessee 
held realty and not t rade  f ixtures,  
Ingold v. Assurance Co., 11'2. 

Oheclis-Punishment upon conviction 
o f  issuing worthless checks. S. v. 
W h i t s ,  513. 

Children-See In fan t s  : ill~.gitimate, 
see Bastards.  

Cii~cuinstantial  Evidence--Of identi ty 
o f  de fendant  as  perpetrator o f  crime 
Ircld insuff icient .  S ,  o. Pnlnier, 208 ; 
o f  defendant 's  ident i ty  a s  driver o f  
c.nr Itrld snEcient ,  S .  v. S n ~ c y e r ,  
713; o f  guilt o f  larceny hcld sum- 
cicnt, 8. v. Flynn,  203 ; d. I . .  Abslicr, 
508; S.  v. Nkippcr, 387: o f  g11ilt o f  
possession o f  articles for  mann fac -  
turing wh i skey  held sufficient, 8. 
L?. Medlin, 302; t ha t  de fendant  
1)laced car on rnilrontl trnclts t o  col- 
lect i~ isurance  held i i i s i ~ f i ~ i e i i t ,  S .  
2'. Freeman, 728 ; chargt> 0 1 1  circum- 
stantial evidence, S .  2 .  F ~ ~ / I I ~ I ,  293. 

Cities-See Municipal Corporations. 
Classifications-Power to  mnke  classi- 

fications i n  application o f  orrliilnnce, 
P. v. T m n t h n m .  641. 
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Clearance L igh ts -Xus t  be burning on 
tractor-trailer operated on highways 
a t  night, Thonzas v. Notor Lines, 
122. 

Clerks of Superior Courts-Duty to 
order resale of foreclosed property, 
In  vc Sale of Lnnd of Sharpe, 412; 
jnrirdiction as juvenile court, S. v. 
Rowser, 330 ; jurisdiction of Super- 
ior Court on appeal from, Plemmons 
I;. Cictukall. 695. 

Close Corporationq-Action to set 
aside wrongful sale of stock in close 
corporation bg esecutor-trustee. 
.7arrr.tt 21. Green, 104. 

Clothing-Worn by prosecutrix a t  
time hcld competent in rape prose- 
cution. S. v .  Speller. 345. 

Clontl on Title-Actions to remove, 
eec. Quieting Title. 

Comity-Doeq not operate in  npposi- 
tion to stntntory policy. Crrdit Corp. 
?' Il 'nlte~ 9. 443 : Di~roicnt C'OI-11. v .  
IfrKinnru. 727. 

Conimnn 1.a~--ITuqhnnA may not sue 
wife in tort. Srlroltens 7,. Srholtens. 
149: n r i t  of error coronz nobis ob- 
tains in this State, In  re Taulor, 
56G 

Compensation Act-See Master and 
Serrant. 

Complaint-See Pleadings ; in action 
for abuse of process held fatally 
defectire. McCnrtneil v. Appalack- 
inn Hall, Znc., 60. 

Compnl~ory Reference - See Refer- 
ence. 

Condemna tion-See Eminent Domain. 
Conditional Sales-See Chattel Mort- 

gages. 
Conditions Subsequent-Shaw Univer- 

sity 2.. Ins. Co., 526. 
Confessions-S. v. Flynn, 293; 8. v. 

Speller, 346 ; S. v. Fowler, 470. 
Conflict of Laws-Jurisdiction to de- 

termine custody of children after 
absolute divorce granted in another 
state, Hardr'e v. Alitchcll, 40;  liens 
of chattel mortgage registered in 
another state, Credit Corp. v. Wal- 
ttrs. 443; Discount Corp v. McKin- 
ney, 727. 

Consent Reference-Grinn u. Jones, 
612. 

Consideration-Whether waiver must 
be supported by, Clement a. Clena- 
ent, 636. 

Consolidation of Cases for Judgment 
-Where prosecutions are  consoli- 
dated for judgment and error is 
found on one count, cause must be 
remanded, S. v. Braxton, 312. 

Conspiracy-Evidence of Conspiracy 
held competent notwithstanding in- 
dictment did not charge conspiracy, 
R. v. Absher, 598; agreement to do 
lawful act not conspiracy, Eller v.  
Arnold, 418. 

Constitutional Law-Courts will adopt 
construction which renders statute 
valid, Rltodes v. Asheville, 759; flnd- 
ing that  Negroes were not escluded 
from jury on account of race held 
conclnsive, S. v. Reid, 561; delega- 
tion of legislative power, S. v. Cur- 
tis, 169; presumption is in favor of 
constitutionality of act, Hunter v. 
Sioinamaker. 284 ; superrisorg pom- 
er  of Supreme Court, S, v. Coch- 
run, 523, I n  re  Taylor, 5G6; police 
power, Kinney v. Sutton, 404, S. v. 
Taylor, 641; equal application of 
laws, S. v .  Trantkam, 641 ; searches, 
8. v. Valzhoy, 162, 8. v. Gross, 734; 
due process of law, Kinney v. Sut- 
ton, 404; right to jury trial in civil 
action may be waived, Simmons u. 
Lee, 216; right to trial by impartial 
jury in criminal actions, S. v. 
Speller, 346, S. v. Reid, 561; right 
to be represented by counsel, S. v. 
Cockrell, 110, S. v. Speller, 345, I n  
re  Taylor, 566; cruel and unusual 
punishment, S. v. White, 513 ; S. v. 
Stansbury, 589. 

Constructive Trusts-Action held one 
to establish trust in wrongful sale 
of assets by executor-trustee, J a r -  
vctt v. Green, 104; see Trusts. 

Contempt of Court-Willful disobedi- 
ence of court order, Patterson v. 
Patterson, 481. 

Contentions-Erroneous Statement of 
law even in giving contentions is re- 
versible error, S. v. Hedgepeth, 33 ; 
misstatement of must be brought to 
court's attention in apt time, Ship- 
ping Lines v. Young, 80; S. v. Flynn, 
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293 ; S. v.  Spiweu, 375 ; S .  2). Black, 
448; expression of opinion by man- 
ner of arraying contentions, Ship- 
ping Lines v.  Young, 80. 

Continuance-Right to counsel con- 
templates right to sufficient time to 
prepare defense, S. v .  Speller, 345; 
continuance, and not nonsuit, is 
proper when there is want of 
parties necessary to final determina- 
tion of the cause, Plemnlons v. Cut- 
shall, 5%. 

Contractor-Liability of, under Com- 
pensation Act where sub-contractor 
has no compensation insurance, 
Withers  w.  Black, 428. 

Contracts--To convey realty, see Ven- 
dor and Purchaser; required to be 
in writing, see Frauds, Statute o f ;  
contracts of sale, see Sales; broker- 
age contracts, see Brokers ; filling 
station lease a s  restraining trade, 
Oil Co. v. Garner, 499 ; party may 
not be indemnified against i ts own 
negligence, Elcdge v.  Light Co., 584 ; 
action on teachers' contracts, Kirby 
v. Board o f  Education, 619; Davis 
v .  3fosele?l, 645; acceptance and mu- 
tuality, Kirby v .  Board o f  Educa- 
tion, 619; novation by waiver, Cle- 
ment w.  Clement, 636; wrongful in- 
terference by third person, Eller v .  
ArnoZd, 218. 

Contributory Negligence-Of driver 
hitting unlighted vehicle parked on 
highway, Dawson v. Transportation 
CO. ,  36;  Thonms v.  Motor Lines, 
122 ; Coa: v .  Lee, 155 ; Brown v. Bus 
Lines, 493 ; Wilson v .  Motor Lines, 
551; of driver hitting car  approch- 
ing in his lane of travel, Winfield 
v.  Smith ,  392; of driver hitting car 
approaching from opposite direction, 
Winfield v. Smith ,  392; of guest 
or  passenger, Hensleu v .  Briggs, 
114 ; in accidents a t  grade crossings, 
Hanks v .  R.  R., 179; Hensley v .  
R .  R., 617; of pedestrian, TYilliums 
v .  Henderson, 707; nonsuit on issue 
of, Dawson v .  Transportation Co., 
36 ; Winfield v.  Smith ,  392 ; Dalrum- 
ple v .  Sinkoe, 453; B r 0 1 ~ n  D. BUS 
Lines, 493; McIntgre v. Elevator 
Co., 539; Cole u. Lumber Go., 616; 

Grant v.  Bartlett ,  638; charge on 
issue of, E arrls I;. Montgomery 
Ward d Co., 485. 

Conveyance-Words of, necessary to 
transfer title, Pope v .  Burgess, 323. 

Coram Xobis-In re  Taulor, 566 
Corporate Function-Distinction be- 

tween governmental and proprie- 
tary function is judicial and not 
legislative question, RRodcs v. 
Asheville, 75'3 ; maintenance of air- 
port is corporate function of city 
or county, Rhodes v.  Asheville, 134. 

Corporate Offic>ers-Liability of, for 
torts, Mills 11. Mills, 286. 

Corporations-Action to set aside 
wrongful sale of stock in close cor- 
poration by executor trustee, Jar- 
rett v. Green, 104; stoclrholders may 
not sue on behalf of corporation in 
absence of demand and refusal, 
Jordan v .  Hartness, 718 ; corpora- 
tion may sue on contract made for 
it by president a s  undisclosed agent, 
Cadillac-Ponliac Go. v.  Sorburn, 23 ; 
president is personally liable for 
tort committed in discharge of 
duties, 31iZls v .  Ui l ls ,  286. 

Costs-Garnishee bank refi~sing to 
comply with order of garnishment 
for ta\tsq hc lZ  liable for costs. Gill ,  
Conar, o f  Rcvenue, v .  B n ~ t k ,  118; in 
law action, successful gnrty may 
not be taxed with costs, Ingold v. 
Assurance Co., 142 ; taxing referee's 
fee is in discretion of court, Wil-  
liams v. Johnson, 338. 

Counsel-See Attorney a t  Client. 
Counterclaim-May not be founded 

upon damages arising subsequent 
to suit, Credlt Corp. 2%. Robo.ts, 654. 

Counties-Operating airport is cor- 
porate function of county and i t  is 
liable for torts of employees in dis- 
charge thereof. Rhodes v .  dshe-  
ville, 134, 75!L 

Course of Employment-Arising in, 
within meaning of Compensation 
Act, Withers  v. Black. 428; within 
rule of liability under doctrine of 
respondeat superior, Hinson v .  
Chemical Corp., 476. 

Courtesy-Upon reformation of deed 
to show titlib in wife, liu-l)ar~d is 



tenant hy, Bailcy v. Highfcnu Con!., 
116. 

Courts-contempt of court, see Con- 
tempt : removal of causes to Federal 
Court&, Mills 1;. Mills, 286; jurisdic- 
tion of resident judge, Patterson v. 
Patterson, 481 ; jurisdiction to hear 
cause outside of district, Patterson 
a. Patterson, 481; fact that  court of 
general jurisdiction has acted raises 
presumption of rightful jurisdic- 
tion, Henderson County v. john so^^, 
723 ; jurisdiction to determine cus- 
tody of children af ter  absolute 
divorce granted in another state, 
Hardee v. Mitchell, 40 ; distinction 
between governmental and proprie- 
tary function is judicial and not 
legislative question, Rhodes 2;. Ashe- 
ville, 759; exclnsive power to re- 
voke driver's license is in Depart- 
ment of Motor Vehicles, S. v. War- 
ren, 299; may not ask witness im- 
peaching question, S. 1;. Cantrell, 46 ; 
judicial notice of judicial district of 
county, Patterson v. Patterson, 481; 
will not take judicial notice that 
"white liquor" means nontax-paid 
liquor, 8. v. Wolf, 267; remark of 
court during selection of jury held 
not disparagement of expert wit- 
ness, S. v. Wood, 740; expression of 
opinion by court in charge, Ship- 
pii~g Lines 2;. Young, 80;  I n  re Will 
of .Tfc3Do?c.ell, 259; power to allow 
amendment, Sparks u. Sparks, 715 ; 
motion to be allowed to anlend after 
time is addressed to discretion of 
court, Hoopcr v. Glenn, 571; t ax  of 
referw'h fee is in discretion of 
co~ir t .  I17rlliaii~s 2;. Johitsoi~, 338; 
discretionary order setting aside 
rertlict not reviewable in absence of 
abuse, I n  re Blair, 753; discretion- 
ary refusal to set aside verdict for 
newly discovered evidence not re- 
viewable, S .  v. Sz~ddretlb, 754; mo- 
tion to set aside verdict a s  con- 
trary to evidence is in discretion of, 
Pruttt  1;. Ray, 322; allon,ance of 
attorneys' fees in divorce action is 
in discretion of, Stndiem c. Stn- 
r1rr111. 318 : al~peals to Superior 
Court from clerk. Plc?itmons c. Czit- 

shall, 595; comity between states, 
Credit Corp. v. Walters, 443 ; appeal 
mill not lie from one Superior Court 
Judge to another, Norman u. Nor- 
nmn, 61 ; Supreme Court will arrest 
judgment on fatally defective war- 
rant  ex 911ero motu, S. v. Ivey, 172: 
Supreme Conrt is bound by record, 
8. v. Szi t to~,  244; Supreme Court 
has power to issue remedial writ 
in general supervisory power, 8. v. 
Cochran, 523. 

Credibility of Witnesses-Charge on, 
8. v. Black, 448; S. v. Blanks, 501. 

Creditors-Within protection of regis- 
tration laws, Finance Corp. c. 
Hodges, 580. 

Crime against Nature-Whether de- 
fendant intended to commit rape 
held for jury in burglary prosecan- 
tion, S. 2;. Reid, 561. 

Criminal Law-Constitutional right to 
be represented by counsel, I n  re 
Ta?/lor, 566. Particular crimes see 
particular titles of crimes ; attempts, 
S. 2;. Swles, 272 ; defendant has bur- 
den of proving insanity, S.  v. Wood, 
740 : distinction between crimes and 
misdemeanors, S. v. Surles, 272, S. 
5. Silcets, 300, jurisdiction of minor 
offenders, S. 1:. Bowsel.. 330; plea 
of nolo contendere, 8. v. Sta?zsbrrry, 
580, S. 2.. Shepherd, 605 ; iio judi- 
cial notice that  "white liquor" 
means nontaxpaid liquor, S. v, Vi701f, 
267; burden of proof, S. z'. Tyndall, 
174; collateral matters in general, 
S. v. Black, 448, proof of guilt of 
other offenses, S. v. Fowler, 470; 
footprints. S. 1'. Palnzo', 105; arti-  
cles found near scene of crime, 
R. 1;. I'al?it(r 205, rlothing worn by 
prosecutrix a t  time of crime, S 1;. 

Speller, 345 : confessions, S. v. 
Speller, 345, S .  v. Fozcler, 470; nd- 
nlissions by defendant, S. v. Flunn, 
293; flight, S. 1).  Blanks, 501; si- 
lence, S. c. Sawyer, 713; acts and 
declarations of co-conspirators, LS. v .  
Abshcl-. 598; hearsay evidence in 
general, 8. v .  Blacli, 448; experi- 
mentnl evidence. R,  v. Hedgepefh. 
33 : clinrncter evidence, S. v. Fozcler, 
470: witness may not he asked im- 



770 WORD AND PHRASE INDEX. [230 

peaching question by court, S .  v.  
Cantrell. 46;  evidence obtained by 
unlawful means, S .  v.  Vanltoy, 162; 
right to have counsel present 
throughout trial, S .  2;. Cockrcll, 110; 
evidence competent against one of 
several defendants, S .  v.  Flynn, 293; 
expression of opinion by court dur- 
ing progress of trial, S. v. Cnntrell, 
46, S .  v. Wood,  740; argument of 
solicitor, S. v. Bowen, 710; compe- 
tency of evidence is for court. S. v .  
FotoBer, 470 ; sufficiency of evidence 
and nonsuit, S. v .  Reid, 561, S.  v .  
Surles, 272, S. v.  Braxton, 312, S. v. 
Skipper, 387, S .  v .  Absher, 598, S .  v .  
Xedlin,  302, S ,  v. Freeman, 725; 
instructions-applicability to counts, 
S. c. Absher, 598;--on burden of 
proof. S. ?'. Tyndall, 174. S. v .  Brax- 
ton, 312. S .  v. Wood,  740, .(I. v.  Sud- 
dreth, 239, S. v.  Glatly, 177;-state- 
ment of evidence and application of 
law thereto, S .  v.  Hcdgepeth, 33, S. 
w. Cnntrell. 46, S. v. Plemmons, 56, 
8. v .  Vanhou, 162, S. v.  Glatly, 177, 
S .  11. Sutton. 244. S. v. Blanks,  501 ; 
-on circumstantial evidence, 8. v. 
Flvnn, 293 :--expression of opinion 
by court in. S. 2,. Blanks, 501,---on 
failure of defendant to testify, S. v.  
Wood, 740 ;--statement of conten- 
tions. S. 2 j .  Hedgepeth, 33, S. v. 
Blanks, 501 :-on credibility of wit- 
nesses and consideration of corrobo- 
rating and impeaching evidence, 
S. v. Hedgepeth, 33, S .  v.  Black, 448, 
S. v.  Muse. 495; recalling jury and 
additional instructions, R, v. Cock- 
Tell, 110; verdict. S .  v. Ellison, 59, 
S .  v. Vanho?~ ,  162; arrest of judg- 
ment', S. v .  Zvcy, 172, S .  v. Cochran, 
523; new trial for misconduct af- 
fecting jury, S .  v .  Suddreth, 239; 
new trial for newly discovered evi- 
dence, G .  v. Suddreth, 754; wri t  of 
error coyant nobis, I n  rr  Taylor, 
566; jndgment and sentence, S .  v. 
Cross, 731, S. v. Shepherd, 605, S .  v. 
Surles, 252, S. v .  Silvers, 300, S .  v .  
TVlritc, 313, 5'. v .  Stansburll, 589, S .  
2.. Barnlrtrrdt, 223, S.  v .  Whi te ,  513, 
S .  v .  Johnson, 743 ; appeal-matters 
reviewable, S. v.  Cochran, 523 ;- 

right of defendant to appeal, S. v .  
Barnhardt, 223, S .  v.  Clentents, 614; 
-duty to make out and serve case 
on appeal, S ,  v. TVray, 271 ;-settle- 
ment of case by court, S. v.  John- 
son, 743; certiorari, R. v. Silvers, 
300 ; conclusiveness of record, S.  v.  
Cockrell, 110, 8. v .  Sutton, 244; 
appeal-objections to evidence, S.  v.  
Fentress, 248 ;-E x c e p t i o n s to 
charge, S. v.  Glatly, 177, S.  v .  Sut-  
ton, 244; necessity of calling 
court's attention to misstatement, 
S. v. Flynn, 293, S .  v.  Spivell, 375, 
S. v .  Black, 448, S .  v. Blanks, 501 ; 
assignments ?f error, 9. v. Spivey, 
375; S .  v .  Muse, 495; briefs, S.  v.  
Stallings, 252, S. v. Muse, 49.5, S .  v.  
Reid, 561 ; dismissal of appeals, S.  v.  
Garner, 66, f : .  v.  Lewis, 539, S. v .  
TVrav, 271 ; burden of showing 
error on appeal, 8 .  v.  Cockrell, 110, 
S. v .  W r a y ,  271, S. v .  Shepherd, 605; 
harmless and prejudicial error. S. 
v. Bramton, 312, S .  v .  Rotoser, 330, 
S. v.  Cockrell, 110, S ,  v .  Fentress, 
248, S. v. M , ~ s e ,  495, 8. v .  Camel, 
426; review-of findings on motions, 
S. v.  Speller, 345, S. v .  Reid, 561; 
disposition of appeal, S .  v. Zz.e?J, 
172, S. v.  Braxton, 312, S .  v. Canlcl, 
426, S .  v. Cochran, 523. 

Crops-Tenant in common mill not be 
enjoined from cultivating, d r w  
.strong v. Armstrong, 201 ; ware- 
houseman not liable for lien where 
landlord giver3 tenant AAA market- 
ing card, Adarns v. Warehouse, 704. 

Crossings-Accidents a t  grade cross- 
ings, Hanks 2'. R.  R., 179; Hensley 
v. R.  R .  617. 

Cruel and Unusual Punishment, S .  
v. Whi te ,  513; S .  u. Btansburlj, 589. 

Culpable Xegligence-In operation of 
automobiles, see Automobiles. 

Curtesy-Husband's release of right- 
of-way, does not bar  wife when 
deed is reforined to change estate 
from entireties to her sole owner- 
ship, Bailey %. Highway Corn., 116. 

Customer-Liability of store for in- 
jury to from fall, Harris v. Xont-  
gomery Ward & Co., 485 ; F a n c l f ! ~  v .  
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Jewelers, 694 ; Francis  v. Drug Co., 
733. 

Damages-In action for  mrongfnl 
death,Jla)lks o. R.  R., 179 ; punitive 
damages not recoverable in action 
f o r  wrongful death,  Val ttn o. Cur- 
rre, 511, fo r  false ar res t ,  AlexamZer 
v. Lindscl~ ,  663; instructions on 
issue, Tarlimgton o. Prrnting Co., 
354. 

Deadly Weapon-Assault ~ i t h ,  with 
intent to kill, see Assault ; omission 
of word "intentional" in s ta t ing  
presumptions f rom killing with,  
held not e r ro r  upon the  facts,  S, v. 
Suddretll, 239. 

Death-In action by employer o r  i t s  
insurance carr ier  in name of per- 
sonal representative of deceased em- 
ployee agains t  th i rd  person tort-  
feasor, defendant may plead negli- 
gence of employer and  payment of 
award  but may not set up  indemnity 
agreement, Eledge v. Light Po., 
584; t ime within which action f o r  
wrongfnl death  must he brought 
Wilson 2'. Chastaut, 390 ; pleadings 
in wrongful death  action, Ibzd; ex- 
pectancy of life and  damages fo r  
wrongfnl death,  13ank.s v I Z .  R , 179, 
X a r t i n  o Currie, 511. 

Decedents-Evidence of transaction5 
with,  I)? re  Ti7111 of J4cDotce11, 259. 

Declarations - Incriminating state- 
ments of one defendant held compe- 
tent  against  h im even though they 
refer to  ac ts  of other defendants, 
S. 1.. Flynn,  293. 

Declaratory Judgment  Act-Proceed- 
ing may  be maintained fo r  deciara- 
tion of riglit to  easement nppnrte- 
nant ,  Carvcr 1. I,cathcr~c.ood, 96. 

Deed of Gift-Revocation of, Muckie 
tl. Mackie, 1.52. 

Deed of Trurt-See Xortgages. 
Deeds-Ascertainment of boundaries, 

See Boundaries ; nature.  requisites 
and  ~ a l i d i t y ,  Pope v. Buryc'sc, 323, 
Ballurd a. Rallard,  629; competency 
of grantee- inborn infant.  ,?foch-ie 
s. Maclcie, 152 ; execution, ncknowl- 
edgement and  private examination, 
Lee v. Rhodcn, 190, Ballard v. Ral- 
lard, 620; qigning, sealing and  dc- 

livery, Bal lard  2;. Ballard,  629; revo- 
cation of conveyance of fu tu re  in- 
terests i n  deeds of gift ,  Mackie v. 
diackie, 152; construction of deeds, 
Edger ton 2;. Harrison, 158, Pilley v. 
Smitlr. 6 2 ;  ru le  i n  Shelley's Cnsc, 
Edgerto91 v. Harrison, 158 ; condi- 
tions subsequent, S h a w  v. Ins .  CO., 
526. 

Default-Judgment by default  final on 
open account is  merely irregular,  
Scott  & Co. ?J. Jones,  74. 

Delegation of Authority-Legislature 
may  not delegate power to make 
laws, S. '. Curtis,  169. 

Delivery-Action fo r  mifrepresenta- 
tion by seller a s  to t ime of shipment, 
S t r aus  Co. v. Econon~ys ,  316; of 
deed, Ballard v. Ballard,  629. 

Demurrer-See Pleadings. 
Lkntist-Action f o r  injuries resnlting 

f rom teeth extraction, Griei- v. Phil- 
lips, 672. 

Department of Motor Vehicles-Eu- 
elusive power to  revoke d r i v ~ r ' s  l i -  
cense i s  in, S. v. Warren,  299. 

Descent and Distribution-Time f rom 
which person i s  in esse. Mackie v. 
,Warliie, 152 ; adopted children, 
Hun te r  L*. Nurzizcrmalier, 384. 

Descriptio Personarum -- Tynch v.  
Briggs, 603. 

Dining Room-Operation of public, 
i s  commercial activity within zhn- 
ing ordinance, IC i? lnc~  I?. Sutton,  404. 

D ~ r e c t e d  Verdict -On motion for,  e \ i -  
clence mill he conqidered in l ight 
most f a ~ o r a b l e  to plaintiff, Pot ter  v. 
Supply C o ,  1 ;  form of. Morns  v. 
Tate,  29;  for  plaintiff on affirma- 
tive defense i s  not in favor of par ty  
having burden of proof, Lec v. 
12hode8, 1W. 

Disabi1it~--Within meaning of insnr- 
ance clause, I n g r a m  v. A s s u r n ~ ~ c r  
Socieiy, 10. 

Iliscovery-See Bill of Discovery. 
Discretion of Court-Allowance of a t -  

torneys' fees in divorce action is  in,  
Rtadtem v. Stadiem, 318; motion to  
set  aside w r d i c t  as contrary to  e l i -  
dence i s  addressed to, P ru i t t  v. Ray,  
322: motion to  be allowed t o  amend 
a f t e r  time i s  addressed to, Hooper v. 
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Glenn, 571 ; discretionary order set- 
ting aside verdict not reviewable in 
absence of abuse, 111 re  Blair, 753; 
discretionary refusal to set aside 
verdict for newly discovered evi- 
dence not reviewable, S. v. Sud- 
drcth, 734 ; tax of referee's fee is in, 
TYilliams v. Johnson, 338. 

Lhiscrimination-Challenge to array 
for exclusion of Negroes from jury, 
S. v. Speller, 348; tinding that Ne- 
groes were not excluded from jury 
on account of race held conclusive, 
S. v. Reid, 561; party attacking or- 
dinance a s  discriminatory must 
show he is within class discrimin- 
ated against, S. v. Tratlthant, 641. 

1)isease--Respective liabilities of in- 
surance carriers for disability from 
occupational disease, Bvc v. Granite 
Co., 334. 

Dismissal-Right to mandamus to ob- 
tain off premises license to hell beer 
and wine held to have become aca- 
demic and appeal is dismissed, Nar-  
tin v. Holly Springs, 388; of appeal 
for incomplete record, S. 2;. TVrau, 
271 ; for  fallure to file case on ap- 
peal, S. v. Garner, 66;  S. v. Letcis, 
539. 

District Board of Health-S. c. Cur- 
tis, 169. 

Divorce and Alimony-Alimony pen- 
dente lite, Stadiem v. Stadietn, 318, 
Williams v. TYilliams, 660 ; ali- 
mony upon divorce from bed and 
board, Norman v. Norman, 61; cus- 
tody of children, Hardee v. Nitclrell, 
40, Patterson v. Patterson, 481. 

Doctrine of Election-Under mills, 
Trust Co. v. Bur? us, 59'2. 

Ljocnments-Order for protection of, 
Nance v. Cfilntore Clinic, 534. 

Ijo\ver--Ballard v. Ballai d, 629. 
Drainage Districts and Corporations- 

Wcstoccr Canal, In  re, 91. 
Driver's License-Exclusive power to 

revoke is in Department of Motor 
Vehicles, S. 2;. Warren, 299. 

Drunken Driving-S. c. P e r r ~ ,  361; S. 
v. Sazcpr ,  713; evidence held suffi- 
cient to justify instruction on, in 
manslanghter prosecntion, S. r. Fen- 
tress, 246. 

Due Process of Law-Zonnlg ordi- 
nance does not deprive owner of 
property without, Iiin?tey v. Sutton, 
404. 

Easements-By necessity or appurte- 
nunt, Calver v. Leatl~erwood, 96. 

Idducation-See Schools. 
Election-Under Wills, 1') ~ t s t  Co. v. 

Burrus, 592. 
Election of I{tln~edies--Betwee11 res- 

cission and damages for fraud 
Hutcl~ins v. Davis, 67. 

Elections-School bond elections, Wal- 
drop v. Hodvcs, 370. 

Elevators-Action against repairman 
for fall down shaft, JlcInt?jre v. 
E'lccator Co., 539. 

Eminent Domain-Xecessity of com- 
pensation, Proctor c. Hlgltzcul~ Cont., 
687 ; delegation of power, Ibid; mea- 
sure of comp~?nsation, Ibid; right of 
condemnor to have buildings re- 
moved. Ibid, limitation of actions 
for recovery of damages, Tate v. 
Potccr Co., 236; release of right-of 
way, B a i l e ~  v. H i g h w a ~  Conl., 116. 

Enlployment Security Commission- 
Employment S e c u r i t ~  Cotntn., v. 
Roberts, 262 Employ~ttent Security 
Comtn. v. Distributing Co., 464. 

Entireties-Willow put to her elec- 
tion where husband devises to her 
life estate in lands held by, Trust 
Co. v. Burrus, 592. 

Equal Protection and Application of 
Laws-Challenge to array for ex- 
clusion of Negroes from jury, S. v. 
Speller, 345; legisative body may 
make classiflcations in application 
of regulation, S. v. Tranthant, 641. 

Equity-Bill of discovery, Xance 1'. 

Cilmove Clinic, 334 ; unregistered 
chattel mortgage creates no equity 
in mortgagee, Finance Corp. v. 
Hodges, 580; equitable mortgage, 
CIII r~ v. -4ndrew8, 531 ; laches, Ja r -  
rett  v. Green, 104. 

&tales--Created by deed, see Deeds; 
created by wlll, see Wills. 

E+tutes by Entireties -Widow put to 
her election whcre husband devises 
to her life estate in lands held by 
entireties, Trust Co. v. Burrus, 
592. 
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Estoppel-Waiver in  nature o f ,  Clem- 
ent v.  Clement, 636. 

Evidence-competency o f ,  is for court, 
S. c. Fotuler, 470; bill o f  discovery, 
Nnnce v. Gilmore Clinic, 534; Guy 
t-. Baer, 748; testimony held compe- 
tent as shorthand statement o f  fact, 
Tarkington v. Printing Co., 354; in- 
criminating statements o f  one de- 
fendant held competent agai~lst h im 
even though they refer to  acts o f  
other defendants, 8. v. E ' lpn,  293; 
o f  transactions with decedent, I n  
re Will  of  McDowell, 2.59; opinion 
evidence as to  handwriting, I n  re 
Wil l  of McDoicell, 259 ; opinion evi- 
dence as to  mental capacity to  make 
will, I n  re Wil l  O f  McDowell, 259; 
opinion evidence as to  speed o f  car, 
S .  c. Fentress, 248; on issue o f  dam- 
ages in action for wrongful death, 
Hanks v. R. R., 179; is competent 
notwithstanding i t  mas obtained by 
nnlawful means, 8 .  v.  Vanhoy, 162; 
order o f  proof rests in  discretion o f  
trial court, I n  re Westover Canal, 
91:  charge on burden o f  proof, 
Bunks v. Shepard, 86;  sufficiency o f  
evidence and nonsuit, see Nonsuit ; 
judicial notice o f  judicial districts, 
Patterson v. Patterson, 481; burden 
o f  going forward with evidence, I n  
re Westover Canal, 91, Precythe e. 
R. R., 195; burden o f  proving de- 
fenses, Lee v. Rhodes, 190; similar 
facts and transactions, Fanelty t-. 
Jcwclcrs, 694 ; facts within knowl- 
edge o f  witness, Ballard r .  Ballard, 
629 : communication with decedent, 
In re Will  of  McDo~ccll, 2.79; par01 
evidence affecting nr i t i~ igs ,  Potter v.  
Srcppl~ Co., 1 ;  admissions by agent, 
Fanelty v.  Jewelers, 694 ; handwrit- 
ing, I n  re Will  of dfcDowel1, 259; 
invasion o f  province of  jury, Tark- 
ington v. Printing Co., 354; conclu- 
sions embodying questions o f  law, 
Ballard v. Ballard, 629 ; requisites o f  
objections to, I n  re W i l l  of NcDow- 
el l ,  259 ; S, v. Fentress, 248; motion 
t o  set aside verdict as contrary to, is 
in  discretion o f  court, Pruitt v .  
Rau, 322; discretionary refusal to  
set aside verdict for newly dis- 

covered evidence not reviewable, 
8. V.  Suddreth, 754; misstatement 
o f  evidence must ordinarily be 
brought to  trial court's attention in  
apt time, 8 .  v. Flynn, 293; S. v.  
Blanks, 501 ; harmless and prejudi- 
cial error in admission or exclu- 
sion o f  evidence, Shipping Lines v .  
Young, 80 ; S. v .  Cockrell, 110 ; S. v. 
Fentress, 248 ; S. v .  Muse, 495 ; Xar- 
t in  v .  Currie, 511; Fanelty v .  Jewel- 
ers, 694. 

Examination o f  Adverse Party-Guy 
v. Baer, 748. 

Exceptions-To signing o f  judgment, 
Hardee v. Mitchell, 40 ; Employment 
Security Comm. v .  Roberts, 262; 
Credit Corp. v .  Roberts, 654; Parker 
v.  Duke University, 656; Henderson 
County v .  Johnson, 723; ordinarily 
Supreme Court will decide only 
questions presented by, S. v. Coch- 
run, 523; assignment o f  error is 
necessary to present exception to  
charge, S. v. Spivefl, 375; sufficiency 
o f ,  to  charge, S. v.  Muse, 495; 
broadside exception to  charge will 
not be considered, S. v.  Sutton, 244; 
for failure o f  charge to  explain law 
must point out wherein charge is 
deficient, S. v .  Glatly, 177; for fail- 
ure of charge to  instruct jury on 
law arising on evidence held suffi- 
cient, 8. v.  Sutton, 244; require- 
ments o f ,  to  findings o f  fact in  a 
compulsory reference, Simmolts v .  
Ler, 216; not brought forward i n  
brief deemed abandoned, 8. v .  Stal- 
l i t ~ g a ,  252; S.  v.  Muse, 495; S. v .  
Reid. 561. 

Excusable Seglect-Motion to  set 
aside judgment for surprise and, 
Hunford e. AlcSwain, 229. 

Execntion - Homestead, see Home- 
stead : attachment o f  lien, Finance 
Corp. G. Hodges, 580; priority of 
liens, Credit Corp. v.  Walters, 443, 
Finance Corp. v .  Hodges, 580. 

Executors and Sdministrators-Deed 
executed by executor to  effectuate 
testator's intent held inoperative, 
Pope c. Curgess, 323; St .  Y a r y ' ~  
School 11. Winston. 326; trust which 
fails to  name beneficiary is void and 
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will held to convey no estate to 
executors personally, St. Mary's 
School 2.. Urin8fon, 326 ; sale of prop- 
erty to make assets, Jarrct t  v. 
Green. 104; distribution of pro- 
ceeds of sale, Williams v. Johnson, 
338 ; widow's allowance, Edwards 
v. Edwards, 176; filing and proof 
of claims, Williams v. Johnson, 338 ; 
distribution to effect testator's in- 
tent not having force of testamen- 
tary disposition, Pope v. Burgess, 
323, St. Mary's School v. T17inston, 
326 ; costs, Williams v. Johnson, 
338. 

Exemplary Damages-iYot recoverable 
in action for wrongful death, Alar- 
tin v. Currie, 511. 

Exenlptions-Homestead exemptions, 
see Homestead. 

Experimental Evidence-S. v. Hcdge- 
peth, 33. 

Explosion-Of can of glue when 
opened, dfarler 2;. Snlvagc Co.. 121; 
of liquid gns heater, Dalt.yn!ple v. 
Siflkoe, 453. 

Express Warranty-Pottrr v. Supplll 
Co., 1. 

Expression of Opinion-On evidence 
by court, A, v. Cantrcll, 46;  111 r c  
Will of McDowcll, 259; remark of 
court during selection of jury held 
not disparagement of expert wit- 
ness, S. v. Tl'ood, 740. 

Eye-sight-Loss of 95% of vision is 
industrial blindness, Withers 2;. 

Black, 428. 
Facts, Findings of-See Findings of 

Fact. 
False Imprisonment - Blexandcr v. 

Lindscu, 663. 
False Pretense-Placing car on track 

with intent to destroy i t  and collect 
insurance, S. c. Freeman, 725; sen- 
tence for false pretense, S,  v. Rtanu- 
buru, 589. 

False Statement under Oath-See 
Perjury. 

Federal Courts-Removal of causes 
to, Nills v. Mills, 286. 

Felony-Attempt to commit burglary 
is infamous offense and a felony, 
S. v. Burlcs, 272; assault with 

deadly weapon with intent to kill 
is misdemeanor, S. v .  Silvers. 300. 

Female-Assault on minor, see Rape. 
Fetus-Child must be quick in order 

to sustain vonviction under G.S. 
14-44, S. v. Gwen, 381. 

Fiduciary Relationship-No presump 
tion of fraud in conveyawe by trus- 
tor to cestui qui  trust, Curry v. 
Afldrews, 531. 

Filling Stations-Lease as  restraining 
trade, Oil Co 2). Garner, 499. 

Findings of Fact-of Industrial Com- 
mission conclusive when supported 
by evidence, 13ye v. Granite Co.. 334; 
Withers v. Binck, 428 ; Cooper v .  Icc 
Co., 43;  of Employment Security 
Commission conclusive when sup- 
ported by widence, Enlploymrnt 
Security COWL v. Disfributirig Co., 
464; referee'rr findings, approved by 
court, are  conclusive when sup- 
ported by evidence, GriDn r.  Joitrs, 
612; upon hearing of order to shorn 
cause not binding on hearing of 
cause on merits, Brarrcli r.  Bontd of 
Education, .X.? ; finding that  Segroes 
were not excluded from jury on ac- 
count of race held conclr~sive. S. v. 
Reid, 561; not conclnsive if mnde 
under misapy~reliension of lnw. Hnn- 
ford v. McSwain, 229; not supported 
by evidence are  not conclusive, 
Reott & Co. z-. Jones, 74;  findings 
of court held not conclusive when 
adverse partv was not given time 
to procure evidence, S. z.. Spcller, 
343 ; requirements of rscegtions to, 
in a compnlsory referelice, Riw117lonq 
v. Lee, 216. 

Fingerprints--&'. z.. Reid. 561. 
D'ire-Income tax upon invo l~u~ta ry  

conversion of capital asset 1)y. Colnr. 
of Revenztc 2' Speiinlnrr. 459 : nction 
by landlord against tenant to re- 
corer for burning of barn. Nnton c. 
Snzitlt, 537 ; liability of railroad 
company for fire started by engine, 
Betts u. R. J : . .  609. 

Fire Insurance-See Insurxnct~. 
Firemen's Relief E'uucl-Cui't.oll v. 

Firemen's Asx%ation, 436. 
Fish Scrap Factory-As constituting 

nuisance. Pai;c v. Mot t is. 424. 
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Fixtures-Z'nder provisions of lease 
building improvements by lessee 
held realty and not t r ade  fixtures, 
Ingold v. Assurance Co., 142. 

Flight-As implied admission of 
guilt, 8. r .  Blanks, 501. 

Foreclosure-See Mortgages, Chattel  
Mortgages. 

Foreseeability-McIntyre v. Elevator 
Co.. 539. 

Forfeiture-Of automobile used in 
transporting intoxicating liquor, 8. 
2.. Vawhog, 162. 

Forma Pauperis-Appeals in, Pc r rg  v. 
Pcrry ,  515. 

Fornication and Adultery-S. v. Ivey, 
172. 

Fraud-Purchaser must elect between 
rescission and  action for  damages 
fo r  f raud,  Hf~ tc l r in s  v. Davis, 67; 
misrepresentation, S t r aus  Co. 2). 

Brortomys. 316; in tent  to  deceive, 
Mills v. Mills, 286; pleadings, Mfg. 
Po I?. Taljlor. 680; placing ca r  on 
track with intent to destroy i t  and  
collect insurance insurance. 8. v. 
F r c e n ~ a n .  726; no preslunlption of, 
in conveyance by truqtor to rcstui  
qui trust ,  Purr!/ 7,. d ndrocs .  531 ; 
action f o r  damages f o r  fraudulent 
micrepresentation of good& .;old, scr  
Sales. 

Frantl i .  S ta tu te  of. Codillac-l'orrtiac 
Co. v. Yo? bum,  23. 

Fraudulent Joinder-To prevent re- 
moval, Vills  1;. Mills, 28G 

Frivolous Appeal-Appeal from void 
order cannot be. I)! rc  Snlc of I,ovrd 
of S h a r p ,  412. 

Garnishmo~t-Of bank deposit fo r  
taxes, Gill, Conzr of Rcrtrrue v. 
Bnrrh-, 118. 

Gas Heater-Explosion of. rIa11 cimplr 
1.. Sinkoc. 453. 

Gasoline Filling Stations-Lease a s  
restmilling trade,  Oil Co i3  Garner, 
4YJ. 

General Achembly-May not delegate 
power to make law, R. 1. C u t t ~ s ,  
169; act of. is  prebnmed constitn- 
tional, Hut l ter  o. Slor t lan~akcr ,  394; 
distinction between governmental 
and proprietary fnnction is  judicial 

and  not legislative question, Rhodes 
v. Asheville, 759. 

General  Description-Particular de- 
scription ordinarily controls, Lee v. 
McDonald, 517. 

General  Welfare-Zoning ordinance i s  
within police power, Kinney v. But- 
ton, 404. 

Gestation-Period of, Mackie v. Mac- 
kie, 152. 

Glue-Explosion of can  when opened, 
b lar ler  v. Salvage Go., 121. 

Governmental Functions-Rhodes v. 
Asheville, 134 ; Rhodes v. Asheville, 
759. 

Grade Crossings-Accidents a t ,  Hanks  
v. R. R., 179; Hensley v. R. R., 617. 

Group Insurance-Plaintill' held dis- 
abled within meaning of group 
policy, Ingram v. Assurance Society, 
10. 

Guardian  a d  Litem-Whitehzrrst t i .  

Hinton, 16. 
Guardian  and Ward-Resulting t ru s t  

where guardian uses guardianship 
funds  to purchase lands in his own 
n a m e ;  limitation of action to  estab- 
lish resulting t rus t ,  Cassada v. Cas- 
sada,  607 ; collection of assets, Grady 
v. Parker ,  116. 

Guests-Henslell v. Briggs, 114 ; 
Tlion~as  v. Motor Lines, 122 ; hus- 
band pnssenger cannot sue  wife 
( h i r e r ,  Scholtwrs v. Sc1colte7rrs, 149. 

Handwriting-Opinion evidence a s  to, 
I r t  r e  Will of McDowell, 259. 

IIarniless and Prejudicial  Error-111 
atlmibsion o r  exclusion of evidence, 
Shipping Lines v. Young, 80; S. v. 
Coclircll, 110 ; Ingold v. Assurance 
Co., 142; 6. v. Fentress,  248; S. v. 
Muse, 495 : Martrn v. Curl-ie, 511 ; 
Fanel ly  v. Jewclo-s,  694; error  in 
admission of evidence hcld not 
cured by verdict, Bal lard  v. Rallard,  
629;  in instructions, S. v. Bozcser, 
330 ; Tai kingtoti v. Pr in t iug  Co., 
334: Hooper a. Glenn, 571 ; Green 
v. Bowers, 651; S. v. Wood, 740; 
burden of showing t h a t  e r ror  was  
prejudicial, S. u. Cockrell, 110; 
where prosecutions a r e  consolidated 
f o r  judgment and er ror  i s  found on 
one count cause must be remanded, 
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S. v. Bramton, 312; where single 
judgment is rendered on verdict of 
guilty of two separate counts, and 
one count in invalid, cause will be 
remanded, S. v. Camel, 426. 

Health-Zoning ordinance is within 
police power, ICinney v. Sutton, 404; 
operation of fish scrap factory as  
affecting health of contiguous 
owners, Puke v. Morris, 424; dis- 
trict board may not make violation 
of regulations a crime or misde- 
meanor, 8. v. Curtis, 169. 

Hearsay Evidence-#. v.  Black, 448. 
"Heirs"-Held used in technical sense 

and not a s  descriptio personarum, 
Edgerton v .  Harrison, 158 ; must be 
used in technical sense for rule in 
Sltcllel/'s Case to apply, Tljnch v. 
Briggs, 603. 

"Highwa y"-Sidewalk between street 
and filling station held "highway" 
within meaning of drunken driving 
statute, S. v. Perry, 361. 

Highway Commission - Release of 
damages by reason of eminent do- 
main signed by husband held in- 
effective as  against wife, Bailey v. 
Highzcay Corn., 116; suit against 
State agency, Schloss u. Highwall 
Com.. 489; condemnation of prop- 
erty, Proctor v. Highwafj Conz., 687. 

Highways-Ordinances of Highway 
Com., Schloss v. Highzcafl Conl., 
489 ; establishment of neighborhood 
public road, Caraer v. Leatherwood, 
96;  highways and law of the road, 
see Automobiles. 

Homestead-Williams r. Johnso~i,  338, 
Scott R Co., v. Jones, 74. 

Homicide-Bssault with intent to kill. 
see Assault; burden of proof, S. v. 
Palmer, 205; flight as  admission of 
guilt, S. v. Blanks, 501; evidence of 
motive, S, v. Palmer, 205 ; sufficiency 
of evidence and nonsuit, S. v. Cock- 
rell, 110, S. v. Palmer, 205, S. v. 
Blanks, 501; instructions, S. c. 
Blanks, 501, 8. v.  Suddreth, 239, S. 
v.  Tyndall, 174, S. v.  Anderson, 54. 

Hospital Expenses - Do not come 
within benefits of Firemen's Asso- 
ciation, Carrol v. Fircnle11's Asso., 
436. 

Husband ant1 Wife-Divorce and ali- 
mony and lwarding of custody of 
children in divorce action, see 1)i- 
rorce;  widow put to her election 
where husband devises to her life 
estate in lands held by entiretiw, 
Tt~rut  6'0. 21. Burrus, 59%; husbantl 
may not maintain action in tort 
against wife, Scholtene v. Scholtrns, 
149 ; wife's r;eparate estate, Bailell 2;. 

Highway Com., 116 ; abanrlonment. 
R. v. Gilbert, 64. 

Ice 1Ian-Determinatioi~ of whether 
ice man is cjmployee or  independent 
contractor, Cooper c. Ice ('o., 43 ; 

Itlentit~-Circul17stnntial el itlence of 
hrld snfficitmt, S. v. Sa~oyer ,  713. 

Illegitimate Children-May not sue 
father for hupport, Allen r .  Huani- 
mitt, 49;  tposecutioils for willful 
nonsnpport, S, v. Ellzson, 59;  S. c .  
Bowman, 203; presumtpion of le- 
gitimacy arising from conception 
during wedlock, S. v. Bozona)~,  203. 

Implied Admissions-Flight a s  im- 
plied admission of guilt, 8. c. 
BlanAs, 501 ; silence as  implied ad- 
mission of ,:uilt, S. v. Sawc/o., 713. 

Implied Warrality-That gootls are 
reasonably ,Lit for purpose for which 
sold, Stokes v. Edwards, 306. 

Iniprisonn~e~it-Certiorali will lie to 
determine ~ r h c t h e r  sente~icc is ex- 
cesei~e.  R. 2 .  Silvers 300. 

In Esse-Date from which infant is, 
Mackrc 1' .  hrackie, 152. 

In  Formn Ps uperis-Ay~enl~. P o  l ' ~  

c .  Pcrru. 315. 
Income Taxes-Legacy of monthly 

income may not be enlnrgcd to pro- 
vide for, Board of Trustces 2;. 

Tritst Co , 264 ; upon involuntary 
conversion of capital asset by fire, 
Contr. of Revenue L.. Spe~:nzan, 
459. 

Indemnity-Right of indemnitee to 
joinder of third persons in action 
by indemnitor for negligence. E'lcm- 
ing .c. Liylct Co., 65; party may not 
be indemnified against its own ~legli- 
gence, Eledge v. Light Co., 584. 

Independent Contractor - Cooper v.  
Ice co., 43. 
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Indictment-Words "and murder" a r e  
surplusage in indictment for assaul t  
with dea(1ly weapon with intent to  
kill, A'. 2%. Plemnzons, 56; fo r  forni- 
c.ation and  adultery,  8 .  c. Icey,  172 ; 
Supreme Court  will a r r e s t  judgment 
on fatally defective war ran t  e z  
~ l c r o  motu, S. 2;. Ivcu, 172 ; evidence 
of conspiracy held compete~it  not- 
withstanding indictment did not 
charge conspiracy, S .  r. Abslwr, 
598; defendant must be named in 
e;rc.h count, S .  c. Catncl. 4% 6; quash- 
i l l .  8. 1.. Camel, 426; S.  v.  Cochran, 
523: Amendment, S. v .  Bolcser, 330. 

Inil l~strinl  Blindness-Loss of 95% of 
vision is, Withers v. Black, 428. 

Industrial  Commission-See Master 
and Servant.  

- ' Infamous Offense"-Attempt' to  com- 
mit burglary i s  infamous offense 
and a felony. S, v. Surles, 272. 

Infants-Awarding custody of in di- 
vorce action, see Divorce ; t ime f rom 
which infant  is  i% esse for  purpose 
of inheritance or capacity to t ake  
a s  grantee, Mackie v. Mackie, 152; 
appointment of guardian ad  litena, 
WR itch urst  v. Hinton, 16 : adoption 
in another  s ta te  sufficiently proven 
f o r  purpose of inheritance by 
adopted child, Hun te r  v. S u n n a -  
wrnket; 384; action to  recover f o r  
injuries t o  four  year  old boy in  
automobile accident, G r e e n v. 
IZozccrs, 651 : prosecution for  non- 
s~ippor t .  of illegitimate child, see 
F:astartls; illegitimate child may 
not sue fa ther  fo r  support ,  Allen v. 
Iltcwnictt f f ,  49 ; upon conviction of 
f a the r  for  abandonment court  may 
~ r o v i d e  fo r  maintenance of minor 
child, S. ti. Johnson, 743; abduction 
of minor child, S. v. .481cburn, 722; 
jurisdiction of juvenile court, S. v. 
IZou.80. 330. 

11111rritance-Adoption in  a n  o t h e  r 
stnte s~ifficiently proven fo r  pur- 
pore of inheritance by adopted 
c,hild. Hun te r  v. Nunnanzaker, 384. 

I~:j~innctions-Enjoining maintenance 
of nuisance, Puke v. Morris, 424 ; will 
not lie to  restrain ac't wliicli ha s  
l ) r r l ~  done. Bmnch 1 ' .  Rotird of Etln- 

cation, 505; State  agency may not 
be enjoined from committing tort ,  
Sc i~loss  v. Highway Conz., 489; ade- 
qnnt'e remedy a t  law, Amut rong  v. 
-4 rn~s t rong ,  201 ; enjoining trespass, 
;I).mstrong v. Snal'strong, 201 ; hear- 
ing on merits, Branch z;. Uourd of 
Ednc3cction, 605 ; t~pgea l  will lie from 
dissolution of temporfir? restraining 
order. Branch v. Board of Educa- 
tion. 605 : dissolution of restraining 
order  will he presumed correct, 
Brantalc r .  Boccrti of Education, 505. 

lunocrnce-Charge held to have pro- 
perly instructed jury on presump- 
tion of innocence and burden of 
p n ~ ~ f .  S .  r .  Glatllj, 177. 

111110cent Pu rc l~ase r s  for  1-alne-Who 
t ; ~ k e  free f rom ncqnitahle claims. 
,Jtrr t~,t t  z'. G rwn .  104: Finunce Corp. 
1.. Hodyes, -580. 

I ~ ~ s ; ~ n i t y - - B u r d e n  of l~ rov ing  defense 
of $. 1..  Wood, 740. 

I~~strn' t io~~s-Stntcnlrll t  of evidence 
and  applicatiun of l a ~ v  thereto. 
.If or~,i.y 1 % .  Tat('. 29 ; A. v. Hedgepetir , 
33 : S. r. C o n t ~ ~ l l .  46; lrclti to com- 
ply \\.it11 G.S. 1-180, S. v. F a n l t o ~ ,  
1 W  : expression of opinion on evi- 
tlencse by conrt. i?. v.  Canfrell, 46; 
I u  t.c lTTill of VcUou:cll, 259; Ship- 
l ~ i n y  I,incs v. l'oung, 80; conrt  need 
not charge on snbordinate fea ture  
of case. Grant  v.  Bart le t t ,  658; fail-  
u r e  to charge law of flight held not 
error.  R.  c. Hlanka, 501 ; alibi is  
sl~bst; intire evidence ~ r n d  conrt  must 
charge thereon without request, S. c. 
81~ t to11 ,  244; i t  i s  not sufficient fo r  
court  to  read s ta tu te  defining of- 
f e n w  nnd indictment. but must 
charge on ill1 slibstantial featnres of 
cirsr. S. I . .  Sntton,  244; failure to  
c11;lrge tha t  testimony of acconlplice 
be scr l~t in ized not  er ror  in absence 
of request. S. v. Muse, 493; evidence 
of gooil c11:lrncter is  not essential 
fea ture  of case and court  is  not re- 
q11i1wl to charge thereon in u1)sence 
of rc.qllest, S. v. Glntly, 177; snb- 
s tn~ r t i :~ l  coml~liance with request fo r  
is  slifficient. Orant  7,. Bartlett ,  658: 
on consi t l r r ; t t io~~ to  be given char-  
:~c.tc~r c.vide~~ct.. $. 1 ' .  .llttscZ, 49.;; i t  
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is error for court to submit matter 
when evidence raises mere conjec- 
ture, Lunsford v. Marshall, 610; 
submission of question not s u p  
ported by evidence held error, 
Clen~cnt v .  Clement, 636; on cred- 
ibility of witnesses, S. v. Black, 
448; 8. v. Blanks, 501 ; on circum- 
stantial evidence. S. v. Flf/nn, 293 ; 
held for error in omitting element 
of proximate cause, Green u. 
Bozoers, 651; on question of in- 
sulated negligence held sufficient, 
Wilson 11. Motor Lines, 531; on 
issue of contributory negligence, 
Harris v .  Montgomery M7ard & CO., 
485 ; on issue of intervening negli- 
gence, Ranlcs v.  Shepard, 86;  oil is- 
sue of damages, Tarlcington v. 
Printing Co., 354; on burden of 
proof, Banks v .  Shepard, 86;  l'arli- 
ington v. Printing Co., 354; charge 
need not repeat burden of proof in 
every instance reference is made to 
findings upon the evidence, 8. 2;. 

Tyndall, 174; S.  v. Suddreth, 239; 
held to have properly instructed jury 
on presumption of innocence and 
burden of proof, S.  v. Glatl?/, 177; 
reasonable doubt may arise from 
deficiency of evidence a s  well a s  on 
evidence introduced, S. v. Tyndall, 
174 ; S.  v. Braxton, 312 ; but charge 
will not be held for reversible error 
when immediately thereafter court 
gives correct instruction 011 reason- 
able doubt, S. v. Wood, 740; charge 
on failure of defendant to testify, 
LS. v. Wood, 740 ; directed verdict for 
plaintid on affirmative defense is 
not in favor of party having burden 
of proof, Lee v, Rhodes, 190; 
instructions in prosecutions for 
abandonment of wife, S. v. Gil- 
bert, 64;  in prosecutions for  as- 
sault, S. 2;. Anderson, 54; S. v. 
Plemnzons, 56;  in larceny prosecu- 
tions, S. v .  Flynn, 293; S ,  v. Brax- 
ton, 312; omission of word "inten- 
tional" in stating presumptions 
from killing with deadly weapon 
held not error upon the facts, 8 .  v. 
Suddreth, 239; held to have prop- 
erly presented plea of self-defense, 

S. v. Sudddpeflr, 239; court must 
charge that  jury may recommend 
life imprisonment upon conviction 
of first degree burglary, S.  u. 
Mathis, 508; age and chastity of 
prosecutrix are elements of offense 
of carnal knowledge of female over 
12 and under 16 and court must 
charge thewon, S. v. Sutton, 244; 
giving of additional instructions in 
absence of counsel, S. v. Cockrell, 
110; sufficiency of exceptions to, 
S.  v. Muse, 495; assignment of error 
is necessary to present exception to 
charge, 8 .  (9. Spivey, 375; excep- 
tion for failure of to explain law 
must point out wherein charge is 
deficient, S. 2,. Glatlll, 177; board- 
side exception to charge will not be 
considered, S. v. Sutton, 241; ex- 
ception for failure to instruct 
jury on law arising on evidence 
held sufficient, 8.  v.  Sutton, 244; 
misstatement of contentions must 
be brought to courts attention in 
apt time, Shipping Lines v .  Young, 
80;  8 .  v.  F l ~ n n ,  293; S. v. Spiveu, 
373 ; S .  v. Black, 448 ; misstatement 
of evidence must ordinarily be 
brought to trial court's attention in 
apt time, S v. F l y ~ ~ n ,  293; iS. v. 
Blanks, 501 ; will be construed con- 
textually, Sl ipping Lines v.  Young, 
80;  harmles,~ and prejudicial error 
in, S. v. Bczmer, 330; Tarkington 
91. Printing Co., 354; Hooper v. 
Glenn, 571 ; Cfrccn v. Botcers, 651 ; 
8.  v. Wood, 7'40. 

Insulated Negligence-Instruction on 
question of 1, cld sufficient, Wilson z'. 

Motor Lines, 531. 
Insurance-Plwing car on track with 

intent to delstroy it  and collect in- 
surance, S.  r.. Freeman, 725; notice 
and proof of' loss under fire policy, 
Gardner v.  Ins. Co., 750; recovery 
of interest nnder fire policy, Ingold 
v. Assurance Co., 142; right of les- 
sor and lessee in proceeds of fire 
policy, Ingold v. Assurance Co., 142; 
disability under group life policy, 
Ingram v. Awurance Society, 10;  
actions on theft policies, Orren v. 
Ins. Co., 618. 
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"Intent to Killn-Is self-explanatory 
and court need not define it, S. v. 
Plemmons, 56. 

Intere-t-On recovery on fire policy, 
Ingold v. Bssurance Co., 142 ; agree- 
ment to forego, Clement v. Clement, 
636. 

Intersections-Cole v. Lunzbcr Co., 
616. 

Interrening Segligence - Banks v. 
Shepard, 86. 

Intestacy-Presumption against can- 
not justify court in writing will, 
St. Mary's School v. Winston, 326. 

Intoxicating Liquor-Evidence held 
sufficient to justify instruction on 
drunken driving in manslaughter 
prosecution. S. v. Fentress, 248; 
drunken driring. S. v. Perrf!. 361; 
right to mandamus to obtain off 
premises license to sell beer and 
wine held to have become academic 
and appeal i~ dismissed, Martin v. 
Hollll Springs, 388 : construction 
and operation of statutes, S. a. 
Barnlinrdt. 223; possession, S. v. 
Barnhardt.  223; S. v. Wolf. 267; 
sale and purchase, S. v. Barnhardt,  
223, S. 2%. Cochran. 523; forfeitures, 
S. z.. Vanhou. 162; warrant,  S. v. 
Camcl. 426: nonsuit, S. v Wolf, 
267, R. 9.. Cnmel. 426, S. 21. Vanhou, 
162, 8. c. Medlin, 302. 

Intoxication-S. v. Sawyer, 713. 
Irrelerant and Redundant Matter- 

Motions to strike, Long v. Love, 535. 
Issues-Where party is entitled to 

judgment on pleadings a s  to parti- 
c ~ i l n r  issue. submission of issue to 
jury is error, Hutchins v. Davis. 67 : 
when issues submitted a r e  correct 
and comprehensire refusal of issues 
tendered is not error, Stokes v. Ed- 
wards, 306: Poke 2;. Morris. 414; 
refusal to snbmit issue not sup- 
ported by eritlence not error. Sfokcs 
u. Edfcards. 306; Hoopcr v. Glenn. 
571: nnswers to issues held not in- 
consistent. Stokes ?:. Edu-ards, 306: 

Joinder-Fraudulent joinder of par- 
ties to preyent removal, Mills v. 
Mills, 286: of actions, Smith v. Gib- 
bons, 600. 

Joint Tort Feasors-Right to joinder 
of, Tarkington e. Printing Co., 354 ; 
upon reversal of nonsuit a s  to  orig- 
inal defendant, such defendant is 
entitled to reinstatement of cross 
action against alleged joint tort  
feasor, McInt l~re  v. Elevator Co., 
539 ; under Workmen's C'ompensa- 
tion Act employer and third person 
tort-feasor cannot be joint tort-fea- 
sors in causing injury to or death 
of employee, Eledge v. Light Co., 
581; liability of one partner for tort  
committed by another, Dwiggins v. 
Bus Co., 234. 

Judges-Appeal will not lie from one 
Superior Court Judge t o  another, 
Sorman  v. Xorman, 61 ; jurisdiction 
of resident judges, Patterson v. Pat- 
terson, 481. 

Judgments-In criminal prosecutions, 
see Criminal Law;  on pleadings in 
action on note, Hutchins v. Davis, 
67;  motion in arrest of, S. v. Coch- 
Tall, 523; execution on, see Execu- 
tion ; homestead, see Homestead ; 
formal recitals a re  not necessary 
but are  not unimportant, Willianzs 
v. Trammell, 575; must be supported 
by verdict. Hutchins v. Davis, 67; 
prnof of service of process, TVil- 
liams v. Trammell, 575 ; Henderson 
County v. Johnson, 723, S. v. Moore, 
648; may not be rendered out of 
district. Patterson v. Patterson, 
481 ; lien of void and irregular judg- 
ments, Scott d Co, v. Jones, 74: 
property upon which lien attaches, 
Williams 2). Johnson, 338, Finance 
Corp. v. Hodges. 580; life of lien 
and limitations. Williams v. John- 
son, 335; direct and collateral a t -  
tack. Williams ?.. Trammell, 573, 
Yancefl c. Prince!/, 719 ; setting aside 
for surprise and excusable neglect, 
Hanford c. Mc'Swain, 220 ; remedy 
against erroneous judgment, Nor- 
man v .  Norman, 61 ; irregular judg- 
ments, Scott & Co. v. Jones, 74;  
judgments a s  bar to subsequent ac- 
tion, Wkitehurst a.  Hinton, 16, 
l'avkington C. Printing Co., 354, 
I*ance?j C. l7ance?/, 219; actions on 
jndgments, Grad!/ v. Parker,  166; 
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presumed correct on appeal, Branch 
2'. Board of Education, 505; ccrtio- 
rar i  will lie to determine whether 
sentence is excessive, S. v. Silvers, 
300 ; exception to signing of, Hardce 
v.  Mitchell, 40; Employment Secur- 
it11 Comm. v. Roberts, 262; Credit 
Corp. v.  Roberts, 654; Parker  e. 
Duke University, 656 ; Henderson 
County v.  Johnson, 723; Simmons 
v.  Lee, 216; Hanford v. McSwain, 
229. 

Judicial Notice-Courts will not take 
judicial notice that  "white liquor" 
means nontaxpaid liquor, P. v. Wolf, 
267: of judicial district of county, 
Patterson v.  Patterson, 481. 

Jurisdiction-Of Superior Court on 
appeal from clerk, Plemnzons v. Cut- 
shall, 595; fact that court of general 
jurisdiction has acted raises pre- 
sumption of rightful jurisdiction, 
Henderson County v. Johnson. 723 ; 
see, also, Courts, Judgments, Pro- 
cess. 

Jury-Preservation of right to jnry 
trial in compulsory reference. Sim- 
mons v. Lee, 216; whether juror was 
disqualified because of commnnica- 
tion with defendant's sister held for 
court, 8. v. Suddreth, 239; ehal- 
lenges to the array, S, v. Speller. 
345, S. '. Reid, 561; competency of 
e~ idence  is for court, S. v. Fowler, 
470 ; foreseeability and proximate 
cause are  ordinarily for jnry, Yc- 
Intyre v. Elevator Co., 539. 

Juvenile Courts-Jurisdiction of, S. 1.. 

Bou-ser, 330. 
Laches-Follow statute of limitations, 

Jarret t  v. Grccn, 104. 
Landlord and Tenant-Mutual rights 

in fire policy, Ingold v. Assurance 
Co., 142; filling station lease as  
restraining trade, Oil Co. v. Garner, 
499 ; evidence held insufficient to 
show relation of landlord and ten- 
ant, Bason v. Smith, 537. 

Larceny-"Recent possession" S. v. 
Absher, 598; sufficiency of evidence 
and nonsuit, S. v. Flynn, 293, S. v .  
Braston, 312, S. v. Absher, 598; 
Instructions, S. v.  Flynn, 293, S. v. 
Bratoten, 312. 

"Lam of the Case"-Stallings v. Ins. 
Co., 304. 

Leases-See T,nndlord and Tentint. 
T.egacy-Of monthly income may not 

be enlarged to providc for illcome 
taxes, Boaid of Trustrcs 1'.  !11r219t 
Co., 264. 

Legislature: \ Iay not delegate power 
to make l a ~ r ,  8. v. Czirtig, 169: Act 
of is p r e s u m e d constitutional, 
Hunter v. Sunnamalier, 384: diq- 
tinction between governmentul and 
proprietary flinction is judicial and 
not legislative question. Rhodes a. 
Ashevillc. 750. 

1,egitimacy-I'res~~mption of a r i ~ i n g  
from conception during wedlock, S. 
1.. Bo~cnitr 1 1  2113. 

Less Degree of Crime-Jury m : ~  y 
render verdict of S. v. Purles. 272; 
right to c o ~ ~ v i c t  of, in burglary pro- 
secutions, h'. v. Mathis, 508. 

1,essor and Lt-see-See Landlord and 
Tenant. 

I,iceuse-Ercl nsive power to revoke 
driver's i~ nl Department of Motor 
Yehiclw. P 1.. Warren, 299; right 
to mandam 14 to obtain off premises 
license to sell beer and wine held 
to have hecome academic and appeal 
iq dismissed, Martin c .  H o l l ~  
Springs. 388; failure of person prac- 
ticing dentiqtry to have license im- 
material on issue of negligcwce, 
G'vicr L.. PA illips, 672. 

I,ie~~s-Of judgments and priorities, 
see Judgments ; of chattel mort- 
gages. See Chattel Mortgages. 

TAfe Estates--See Deeds and Wills. 
Lights-Must be burning on trnctor- 

trailer operated on highways at 
night. Tkolilos 2.. Motor Lincs, 122; 
driver muct not exceed speed a t  
which he can stop in radius of, 
COT 1%. Lcc, 155; Dazoson v. Trans- 
porfnlioll Po., 36;  Brown 6. R U T  
Lillcs, 493 ; Il'ilson v. Motor Lines, 
551 ; Banks v ,  Shepard, 86. 

T.imitation of Actions-Action hcld 
one in tort for continuing trespass 
and not to recover for taking, and 
three and not ten year statute was 
applicable. Tntc v. Power Co., 256; 
allotment of homestead as suspend- 
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ing running of statute,  TBillianzs v .  
Johnson, 338: for wrongful death,  
Wilson r .  Chastoin, 390; fo r  a t -  
tacking bond issue, TValdrop v. 
Hodges, 370: ten year s ta tu te  held 
applicable to action to establish 
resulting trust ,  J a r r e t t  v. Green, 
104; statutory changes in  period of 
limitation, TValdrop v. Hodgcs, 370 ; 
accrual of right of action-continu- 
ing and intermittant trespass, Tate  
v. Power Co., 256; accrual of right 
of action-resulting t rus t ,  Cassada 
v.  Cassada, 807 ; death and  adminis- 
tration, IVilliants v. Johnson, 338. 

Liquor-See Intosicating Liquor. 
Local Agent-For pnrpose of service 

of process, S. r. Moore. 648. 
Loss, Notice and Proof of-Bardner v. 

Ins. Co., 750. 
Malicious Prosecution-Alexander v. 

Lilldsey, 663. 
Malpractice-Action for  injuries re- 

snlting from teeth estraction, Grier 
r .  Phillips. 672. 

3landam1is-Right to mandamus to 
obtain off premises license to sell 
beer and wine held to have become 
academic and appeal i s  dismissed, 
Mart in  r .  Holy!/ Springs, 388. 

nlanslaughter-Eviclence of, held suffi- 
cient, S. v. Fcntress,  248; prosecn- 
tion for  death of cyclist in highway 
accident, 8. v. Spiveg, 375. 

Marine Engine-Warranty in sale 
of, Potter 2'. S t c p p l ~  Co., 1. 

Married Women-See Husband and 
Wife, Divorce ; at tack of acknowl- 
edgment, Lee v. Rlrodes, 190. 

Master and Servant-Liability of 
owner fo r  driver's negligence. see 
Automobiles ; contract of employ- 
ment, Kirby v. Board of Ed~ication, 
619 ; distinction between employee 
and independent contractor, Cooper 
2.. Ice Co., 43; employer's liability 
fo r  injury to employee, Martin u. 
Currir .  511 ; Workmen's Compensa- 
tion Act-Contractor and  subcon- 
tractors. Withers v. Black. 428;- 
independent contractors, Cooper v. 
I ce  Co., 43-whether injury results 
from "accident", Withers v. Black, 
428 ;-whether accident arises out 

of employment, Withers v. Black, 
428 ;-whether accident arises in 
conrse of employment, Withers v. 
Black, 428 ;--actions against  third 
person tort-feasors, Eledge v. Light 
Co.. 584;-amount recoverable for  
industrial  blindness, Withers 2;. 

Black, 428 ;-insurers liable for  
award, Bue v. Granite Go., 334 ;-re- 
view of award, Cooper v. Ice  Co., 
43, Rue v. Granite Co., 334, Withers 
v. Black, 428 ; Employment Security 
Act--employees covered, Employ- 
ntcrit Security Corn. v .  D i s t r i b u t i n ~  
('o., 464 ;-right t o  unemployment 
(.ompensation, E m p l o ~ r n e ~ ~ t  Security 
Conln~issiov, r .  Roberts, 262 ;--ap- 
peals from Employment Security 
Commission. Ernployn~ent Security 
Cow. 2.. Roberts, 262, Empl@jmcnb 
Bcclcrit~ Corn. v. Distributing Co., 
461. 

Maturity-Acceleration clause, Credit 
Corp. I.. Robcrts, 654. 

Mental Capacity-Opinion evidence a8 
to mental capacity to make will, 
1 1 1  re Tl'ill of -WcDozc.ell, 259. 

Ministerial Functions - Rhodes v. 
.4shccille, 134. 

Minors-See Infants.  
Jiiscarriage-Child must be quick in 

order to sustain conviction under 
G.S. 14-44, S. v. Green, 381. 

Misdemeanor-Attempt to commit 
burglary is  infamous offense and a 
felony, 8. v. Surles, 272 ; assault 
with deadly weapon with intent to 
kill i s  misdemeanor, S. v. Silvers, 
300; sentence of 18 months upon 
conviction of, not cruel and unusual 
punishment, 8. ti. White, 513. 

Misjoinder-Demurrer fo r  misjoinder 
of parties and causes, see Plead- 
ings;  amendment held to obviate 
objection of misjoinder, Sparks  L.. 

Sparks,  715. 
hlonopolies-Lessor's covenant not to 

sell petroleum products within ra-  
dins of 2,000 feet of leased premises 
held not unlawful, Oi l  Co. v. Gar- 
ner, 499. 

Moot Qnestions-Right to mandamus 
to obtain off premises license to sell 
beer a n d  wine held to have become 
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academic and appeal is dismissed, 
Martin v. Holly Springs, 388. 

Mortgages-Trustees of private school 
held authorized to mortgage prop- 
erty, Shaw University v. Ins. Co., 
526; equitable mortgages, Lee v. 
Rhodcs. 100; Curry 2. .  Andrews, 
531; transfer of equity of redemp- 
tion to cestiti. Cltrrll c. , l n d r e ~ s ,  
531; upset bids and resales, ZIE r e  
Sale of Land of Sharpe, 412 ; mort- 
gagor may purchase a t  sale, I t 1  re  
Sale of Land of Sharpe, 412 ; agree- 
ments to purchase a t  snle for benefit 
of mortgagor, G u n t o  2;. Gunter, 
662. 

Motion to Quash-S. v. C'an~el, 426; 
8. v. Cochran, 523. 

Motions-To nonsuit, see Sonsuit ; to 
strike, Privette v. Privette, 52; Ed- 
wards v. Edwards, 176; Long v. 
Love, 535; review of denial of mo- 
tion to strike, Parker v. Duke Uni- 
versity. 656 ; to be allowed to amend 
after time is addressed to discre- 
tion of court, Hooper v. Glcn~?, 571 ; 
to set aside judgments for excusable 
neglect, Hanford v. McSwain, 229; 
to set aside verdict for bias of 
juror, S. v. Suddreth, 239; in arrest 
of judgment, S. v. Cochran, 523; for 
new trial for newly discovered evi- 
dence, S. v. Suddrcth, 754. 

Motive-Proof of, alone, insufficient 
to take case to jury on question of 
identity, 8. v. Palmer, 205. 

Motor Vehicles-See Automobiles. 
Motor Vehicles, Department of-Ex- 

clusive power to revoke driver's 
license is in, S. v. Warren, 299. 

Jlotorcyclist-Sfanslaughter prosecu- 
tion for death of in highway acci- 
dent, S. v. Spive?~, 375. 

Municipal Corporations-Operation of 
airport is corporate function and 
City is liable for tort committed by 
employee in discharge of such func- 
tion. Rhodes v. Asheville, 134, 
Rhodes v. Asheville, 759; fees 
charged nonresidents for tapping 
water and sewerage systems, Con- 
struction Co. v. Raleigh, 365 ; aon- 
ing ordinances, Kinney v. Button, 
404; Sunday ordinances, S. v. Tran- 

tlian~, 641 ; crdinances requiring taxi 
drivers to wear distinctive cap, 
8. v. Stallings, 252. 

Murder-See IIomicide. 
Necessity-Ea sement by, Car z;er c. 

Leatherwood, 96. 
Negligence-In operation of antomo- 

biles, see Automobiles ; liability of 
railroad company for fire started 
by engine, Betts v. R R., 609; for 
accidents a t  crossings, Hanks v. 
R. R., 179; Herisley v. R. R., 617; 
liability of ~.axi Company for injury 
to  passenger, Lunsford v. Marshall, 
610 ; in sale of articlewith knowledge 
that  contemplated uses are  inher- 
ently dangerous, Dalrymple v. Sin- 
Icor, 453; action for injuries result- 
ing from teeth extraction, Grirr v. 
Phillips, 672; of employer will bar 
recovery by it  or its insurance car- 
rier in action against third person 
tort-feasor under Compensation Act, 
Eledge v. Light Co, 584; definition 
of actionable negligence, Wclaon v. 
Motor Lines, 551; repair and condi- 
tion of building, McIntyre c. Ele- 
vator Co., 539; liability of store for 
fall of patron on floor, Hart is z;. 

Montgomery Ward & Co., 455, 
Faneltu v. Jewelers, 694, Francis v. 
Drug Co., 753; proximate cause, 
Harris v. Montgomery Ward & Co., 
485 ; JfcIntl/re v. Blevator Co., 539, 
Wilson v. Motor Lines, 551 ; concur- 
ring negligence. Harris v. Montqom- 
erlj M7ard 6 Co., 485; intervening 
negligence, Banks v. Shepard, 86 ; 
foreseeability, McIntyre v. Elevator 
Co., 539; last clear chance, Hensleu 
v. Briggs, 114; contributory negli- 
gence, Wilf on v. Motor Lines, 552 ; 
questtons of law and of fact, 
AfcIntyre v. Elevator Co., 539; non- 
suit on issne of negligence, Yarler 
v. Salvage Co., 121, Thomas v. illotor 
Lines, 122, WcIntfjre v. Elevator Co., 
540, Grant v. Bartlett, 658; nonsuit 
on issue of contributory negligence, 
Dazoson v. Transportation Co., 36; 
Winfield v. Smith, 392, Dalrymple 
v. Sinkoe, 453, Brown v. Bus Lines, 
493, McZnty-e v. Elevator Co., 339, 
Grant v. Bartlett, 658 ; instructions 
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in negligence actions, Ranks u. 
shepard, 86, Harris  v. Montgomery 
Ward d Co., 485, Greett v. Bowers, 
651. 

Negroes-Challenge to array for ex- 
clusion of from jury, S. v. Spellel', 
345; finding that  Negroes were not 
excluded from jury on account of 
race Ifeld conclusive, 8. v. Reid, 561. 

Xew Trial-Where prosecutions are  
consolidated for judgment and error 
is found on one count cause must 
be remanded, S ,  v. Bramton, 312; 
discretionary order setting aside 
verdict not reviewable in absence of 
abuse, I n  rc Blair, 753 ; discwtion- 
nry refusal to set aside verdict for 
newly discovered evidence not re- 
viewable, S. v. Srlddr-eth, 734. 

Sewly Discovered Evidence-niscre- 
tionary refusal to set aside verdict 
for, not reviewable, S. v. Szlddrefh, 
754. 

Night Watchman-Whether airport 
watchman way acting a s  police of- 
ficer or servant of airport held for 
jnrx, Rhodes v. Asheuille, 134. 

Nolo Contendere-S. .z;. Stansbury, 
589; S. v. S h ~ p h r r d ,  (305. 

Nonresidents - Homestead is ter- 
minated by change of domicile to 
another state, Scott d Co. v. Jones, 
74. 

Sonsuit-On motion of, evidence will 
be considered in light most favor- 
able to plaintiff, Potter u. Supply 
Co., 1 ;  Thomas v. Motor Lines, 122; 
S. c. Surles, 272; TVinflcld v. Smith, 
392 ; Grier 11. Phillips, 672 : evidence 
must be considered in light most 
favorable to State, R. ?'. Braxton, 
312; S. I.. Skippcr, B87; S. v. 
Reid, 561 ; on motion to nonsuit evi- 
dence will 1)e taken as  true, Glad- 
den v. S c t x r ,  260: Stokes v. Ed- 
wards, 306; defendant's evidence in 
conflict with that of pIaintiff will 
not be considered on motion to, 
Chesscr q j .  IlIcCall. 119: Winfield v. 
Nnzith, 302; discrepancies in plain- 
tiff's evidence do not justify, Betts 
v.  R. R., 609; prima facie casc 
makes question for jury, Precythe 
v. R. R., 105; e~idence  which raises 

mere surmise is insufficient, Grier 
v. Phillips, 672 ; incompetent evi- 
dence will be considered in passing 
on exception to refusal to nonsuit, 
Ballard v. Ballard, 629 ; is proper 
on issue of negligence only when 
there is no material conflict a n d  
only reasonable inference is ab- 
sence of negligence or want of prob- 
nblr canse, Thomas v. J I o f o ~ ~  Lines, 
122; on issue of contributory negli- 
gence, Dawson u. Transportation 
Co., 36 ; Cox v. Lee, 156 ; Winfield v. 
Smith, 392; Dalrymple u. Sinkoe, 
453 ; Brozclt v. Bus Lines, 493; 
McIntgre v. Elevator Go., 539; Cole 
c. TAmbcr Co., 616; Grant v. Bart- 
lett, 658 ; Williams v. Henderson, 
707 ; whether co-worker was negli- 
gent in failing to see plaintiff's 
proximity to descending a r e  held 
for jury, Grant v. Bartlett, 658; 
sufficiency of evidence and nonsuit 
in automobile accident cases, Banks 
v. Bhcpard, 86;  Hensley u. Briggs, 
114; Gladden v. Setzer, 269; 
snfficiency of evidence and nonsuit 
on issue of respondeat superior, 
Hinso~n v. Chemical Corp., 476; 
Owens v. White, 614; in procession- 
ing proceedings, Plemmons v. Cut- 
shall, 595; Brown u. Hodges, 746; 
in actions for accident a t  grade 
crossings, Hanks u. R. R., 179; 
Henslcy v. R. R., 617; circumstan- 
tial evidence that  defendant placed 
car  on railroad tracks to collect in- 
surance held insufficient, S. v. Free- 
man, 725 ; suEciency of evidence and 
nonsuit in malpractice action, Grier 
c. Pl~illips, 672; sufficiency of evi- 
dence and nonsuit in homicide prose- 
cutions, S. v. Cockrell, 110; S. v. 
Rpivey, 375 ; S. v. Blatrks. 501 ; evi- 
dence of manslaughter held suffi- 
vient, AS'. 1;. F c ~ ~ t v c w .  248: sufficiency 
of evidcnce and nonsuit in burg- 
lary prosecutions, S. c. Srcrles, 272; 
R. c. Matkis, 508; 8. c. Reid, 561; 
sufficiency of evidence in larceny 
prosecutions, 9, v. F l y ~ f n ,  293; S. 2;. 
Rraaton, 312; 8. v. Skipper, 387; 
S. v.  Absher, 398; sufficiency of evi- 
dence and nonsuit in rape prosecu- 
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tion; S. v. Speller, 345; circuni- 
stantial evidence of guilt of posses- 
sion of articles for manufacturing 
whiskey held sufficient. S. v. Med- 
lin, 302; judgment held one in re- 
t rasi t  and not one of inroluntary 
nonsuit, Yancey v. Yancey, 719. 

Sontax-paid Whiskey-See Iutoxicat- 
ing Liquor. 

Notice and Proof of Loss-Cardner v .  
Ins. Co., 780. 

Nuisances - Private, nuisance - Ash 
scrape factory, Puke v. Morris, 424. 

Objections-Should be made to ques- 
tion a s  well a s  answer, S, v. Fen- 
tress, 248 ; requisites of, to evidence, 
In re  Will of McDowell, 259. 

Occupational Disease--Respective lia- 
bilities of insurance carriers for dis- 
ability from, Bue v. Granite Co., 334. 

Oil Tobacco Curers-Action for defec- 
tive, Stokes v. Edwarda, 306. 

Opinion-Expression of opinion on evi- 
dence by court, 8. v. Cantrell, 46; 
remark of court during selection of 
jury held not disparagement of ex- 
pert witness, 8. v. Wood, 740. 

Opinion Evidence-As to speed of car, 
8. v. Fentress, 248; testimony held 
competent a s  shorthand statement 
of fact, Tarkington v. Printing Co., 
354; as to mental capacity to make 
will, I n  re  Will of McDowell, 259; 
a s  to handwriting, I n  r e  Will of 
McDowell, 259; as to condition of 
store entrance incompetent, Funelty 
v. Jewelers, 694. 

Order of Proof-Rests in discretion 
of trial court, I n  1.c TT'estocer Canal, 
91. 

Other Offenses-Competency of tes- 
timony of, 8. v. Fowler, 470. 

"Out of the Emp1oyrnent"-Injury 
arising out of employment within 
meaning of Compensation Act, 
Withers v. Black, 428. 

Parent and Child-Prosecution for 
nonsupport of illegitimate child, 
see Bastards; presumption of pa- 
ternity of child conceired during 
wedlock, S. v. Bowman, 203 ; lia- 
bility of parent for support of 
c71iild, Allen v. Hunilirrttf, 40;  nbnii- 

donment of child, Allen v. Hunni- 
cult, 49, S. v Johnson, 743. 

P:lrlring--At night on highway with- 
out lights, L)awson v. Transporta- 
tion Co.. 36; Z'honras v .  Jfotor Lines, 
122; Cox v. Lee, 153; Rrowt~ v. Bua 
Lirles, 493; Wilson v ,  Motor Lines, 
tX1. 

P.lrol Assignment-Of contract to con- 
vey, Cadil1a:-Potttiuc Co. z'. Sor-  
brcrn, 23. 

Parol Testimoi~y-In contradiction of 
writing, Potter v. Supplu Co., 1. 

Parol Trusts--Par01 agreement to 
purchase a t  forclosure for mortga- 
gor, Otrrrtc~r v .  Gunto., 662. 

Parole-Recommendation in judgment 
for parole is no part of sentence, 
S. v. Johnson, 743. 

P:lrticular Description - Ordinarily 
controls, Lee v. McDonald, 517. 

P,~rties-Fraudulent joinder to pre- 
vent remova , Mills v. Mills, 286; 
demurrer for misjoinder of parties 
and causes, see Pleadings; right to 
joinder of joint tort feasor, Tark- 
ington v. Printing Co., 354; upon 
rerersal of nonsuit as  to original 
defendant, such defendant is  en- 
titled to reinstatement of cross ac- 
tion against alleged joint tort fea- 
sor, McIntf/rc? v. Elevator Co., 539, 
court should join necessary party, 
Plernmons v. Cutshall, 595 ; joinder 
of insurers, Plcming v. Power Co., 
63 ; corporation is necessary party 
in action for wrongful dissipation 
of assets, Jordun v. Hartness, 718; 
suit against State agency, Bchloss 
T. H ~ g h w a y  Corn., 489; Carroll v. 
Firemen's Asso., 436; Kirby v. 
Board of Education, 619. 

PartnershipLiabi l i ty  of partner af- 
ter notice of tlissolution, Hanford v. 
JfcSzoain,  22!); liability of partner 
for torts committed by member of 
firm, Dwiggins v. Bus Co., 234. 

"Party Aggrievedw-Only party ag- 
grieved may appeal, I n  re Westover 
Canal, 91. 

Pltssengers-H6?zsley v. Briggs, 114; 
Thomas v. dlotor Lines, 122; hus- 
band passenger cannot sue wife 
tlrivrr, Sclr olt cws r Scl~ol t~nn ,  149. 
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Paternity - Defendant may appeal 
from verdict establishing paternity 
but finding defendant not guilty of 
willful nonsupport, 8, v. Clement,  
614 : presumption of paternity aris- 
ing from conception during wed- 
lock, A. r. Bowman ,  203. 

Patron-Liability of store for injury 
to, from fall, Harris  v. Montgomeru 
llTtrrd h Co., 485 ; Fanel tz~  v .  Jewel-  
ers,  694: Francis v .  Drrcy Co., 753. 

Pauper--Appeals i n  forma paupcris, 
PCIT.II  1.. Perry,  515. 

Pedestri;~lls-Inji~ry to, WiZlinms o. 
H C I I ~ C ~ S O I I .  707. 

Pendency of Prior Action-Abatement 
of actioi~ for, Dwiggins v. Bus CO., 
234. 

P e r e m l ~ t o r ~  Instructions - Directed 
verdict for plaintiff on affirmative 
defense is not in favor of party 
having burden of proof, Lee v. 
Rhodcs,  190. 

Perisl~:~t~lt>s-D11ty of carrier in trans- 
porting. Precythe v. R. R., 195. 

Perjnry--Placing car  on track with 
i n t e ~ ~ r  to destroy i t  and collect i11- 
snr;\llce. S.  v .  Freeman, 725; state- 
ment must be connected with fact 
ilirwtly in issue, S.  v .  Smi th .  198. 

Perpetuit ies-J1 elr'cr v .  Mcrcer 101. 
Personalty--Under provisions of lease, 

1)uilcling improvements by lessee 
I~cld realty and not trade fixtures, 
Itl!loTtI I . .  .?sarrrnnce Co., 142; pro- 
ceeds of sale of land to make assets 
remilin realty, Wi1licrln.s a. Johnson. 
338. 

"Physical Evidence" - Winfield 1:. 

Smi th ,  302. 
Physicians and Surgeons - Action 

agninst 1)ereon practicing dentistry 
without license for m:~lpmctice, 
Grier r .  Phillips, 672. 

Plea in Abntement-For pendency of 
prior actions, U?ciggins c. B u s  Co., 
234. 

l'leadings-Joinder of causes, S m i t h  
v. Gibbons, 600; Foote v. Davis & 
(In.. -Iz: eridentiary facts sho111tl 
not he set out, Long v. Love,  535; 
counterclaims, Fleming v .  Light Co., 
fi;. ( 'r i  ( l i t  Corp. v .  Roberts, 654; 

ofice and effect of demurrer, Carver 
2). Leatherwood, 96, Wil son  w. Chas- 
twin, 390, Oil Co. w. Garner,  499, 
M f g ,  Co. v. Taylor ,  680; "speaking 
demurrer", Rhodes  v. Ashewille, 134 ; 
demurrer for misjoinder of parties 
and causes, S m i t h  v. Gibbons, 600, 
Sparks  v.  Sparks ,  715; amendment 
11y permission of trial court, Baker 
v. Baker ,  108, Hooper v. Glenn, 570, 
Sparks  v. Sparks ,  715; proof with- 
out allegation, Ingold v. Assurance 
Co., 142 ; motions to strike, Edwards 
C. Edx-ards,  176, Long v .  Loue, 535; 
whether denial of motion to strike 
is appealable, Privette v. Privette,  
rip I'at%-cr. v. Duke  Universitu,  
656; in action by employer or 
its insurance carrier in name of 
personal representative of deceased 
employee against third person tort- 
feasor, defendant may plead negli- 
gence of employer and p y m e n t  of 
an-nrd but may not set up indem- 
ni ts  agreement, Elcdge c. Light Co., 
584; pleading fraud, Mfg. Co. w. 
Tu!tlor, 680; bill of discovery to 
obtain information to file coinplaiut, 
.Ytrncc r. Giltnore Clinic, 534; G u y  
,L'. Rat't., 748 ; judgment on pler~tl- 
ings in action on note. Hutchi,nu 2;. 

Utcl:iu, 67;  co~nplaint in action for 
abuse of process held fatally defec- 
tire. VcCar tney  y. Appalachiuu 
IZall. Znc., 60 ; alimony may be al- 
lowed in wife's cross-action for di- 
vorce a mensa set up in husband's 
x t i o n  for divorce a ~ i n c u l o ,  Norman 
v. Norman, 61. 

Pleas in Bar-Must be determined be- 
fore compulsory reference, Grady v. 
Parker,  166. 

Police Offjcers - Whether airport 
watchman was acting as  police 
officer or servant of airport held 
for jury, Rhodes v .  Ashcville, 134. 

Police Power-Municipalities have 
power to regulate taxicab drivers, 
S .  v. Stall ings,  252; of city to enact 
zoning regulations, Kinney  v. S u t -  
ton ,  404: municipalities have power 
to prohibit secular pursuits on Sun- 
day, R. v. Tran tham,  641. 
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Possession-Right to, cannot be settled 
by injunction, Armstrong v .  Arm-  
strong, 201. 

Pregnancy-Child must be quick in 
order to sustain conviction under 
G.S. 14-44, 8. v .  Green, 381. 

Prejudicial and Harmless Error-See 
Harmless and Prejudicial Error. 

Premature Appeal-Privetfe c. Pi'izl- 
e t te ,  52;  Bnginecring Co. c .  Thornas, 
516. 

Presumptions-In favor of regularity 
of trial, 8, v .  Cockrell, 110; R. v. 
Shepherd,  605; is  in  favor of cor- 
rectness of judgment, S. T. TVray, 
271 ; Branch v .  Board o f  Edztcation, 
505; MacClure v .  Insurance Co., 
661; act  of Assembly is presumed 
constitutional, Hunte r  v. Nunna- 
maker ,  384 ; in favor of regularity of 
acts of public officers, Kirby  v .  
Board o f  Education,  619; fact that  
court of general jurisdiction has 
acted raises presumption of rightful 
jurisdiction, Henderson County  v. 
Johnson, 723 ; against intestacy can- 
not justify writing will, St .  Mary's 
School v.  Wins ton ,  326 ; no presump- 
tion of fraud in conreyance by 
trustor t o  cestui qui  trust, Curry  v .  
Andrews,  531; as to period of ges- 
tation, Mackie v. Mnckie. 152; of 
legitimacy arising from conception 
during wedlock, 8. v .  Boncinan, 203 ; 
charge held to have properly in- 
structed jury on presumption of 
innocence and burden of proof. S. v .  
Glatl?/, 177; omission of word "in- 
tentional" in stating presumptions 
from killing with deadly weapon 
held not error upon the facts, S. v. 
Suddreth ,  239; of larceny from re- 
cent possession, S ,  v .  Absher,  596. 

Prima Facie Case-Does not alter 
burden of proof, I n  re Westover  
Canal, 91 ; makes question for jury, 
Precythe v. R .  R., 195; proof of de- 
livery of goods to carrier in good 
condition and delivery to consignee 
in bad condition establishes, Precu- 
the  v.  R .  R., 195. 

Principal and Agent-Evidence held 
to show that shipbuilder was agent 
in purchasing marine engine and 

not vendor, Potter v. Supply  Co., 1 : 
liability of owner for  driver's negli- 
gence, see Automobiles ; undisclosed 
principal, C'adillac-Pontiac Co. v .  
Torburn ,  23;  admissions of agent, 
Faneltu c. J~:welers,  694; real estate 
agent, see Brokers. 

Prior Action-Abatement of action for 
pendency of ~ r i o r  action, Dwiggins 
v. B u s  Co., 234. 

Probata-Proof without allegation is 
unavailing, lngold v. Assurance Co., 
142. 

Process-Entire judgment roll will he 
considered in determining whether 
it shows court acquired jurisdiction 
by proper service, Wil l iams v .  Tronl-  
?)tell, 575; service by publication 
and attachment, Scott  1 Co. v. 
Jones,  74 ; scrvice on domestic corp- 
orations, 8. c. Moore, 648; proof of 
service. 8. ?'. Moore, 648; amend- 
ment of process or return, S. v .  
Moore, 648: abuse of process, 
McCartncll t. -4ppalachian Hall ,  60. 

Processioning Proceeding-See Bonn- 
daries. 

Professions-Failure of person prac- 
ticing dentistry to have license im- 
material on issne of negligence, 
Grirr c. Phillips, 672. 

Prohibition-See Intoxicating Liquor. 
Proprietary Functions - Rhodes v .  

Asheril le,  134, Rhodes  v. Asheville, 
759. 

Proprietor-Customer's fall on floor 
of store, H a w i s  v. Montgomert/ 
117nrd & Co , 485; Fanelty v. Jewcl-  
crs, 604. 

Prosimate Cau'ie-Definition of, V c I n -  
t3jre v. Elerator Co., 539; Wil son  v. 
-1fotor Lines,  551 ; instruction hcld 
for error in omitting element of, 
Crrco? 1.. R c w r s ,  631; charge on 
issue of contributory negligence, 
Harria v. Von fgomer f /  W a r d  & Co., 
485; evidence hcld insufficient to 
show causal connection between ex- 
traction of teeth and death of intes- 
tate, Grier v .  PhilZips, 672. 

Prunes-Breach of contract for pur- 
chase of, Foclte v. Dacis & Co., 422. 

Psychiatrist-Remark of court during 
selection of jnry held not dirpamge- 
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n~ent  of expert witness. S. v. Wood, 
740. 

Public Officers-Presumption in favor 
of regularity of acts, Kirby v. 
Board of Education, 619. 

Publication-Service of process by 
publication and attachment, see 
Process. 

Punitive Damages-Kot recoverable in 
action for wrongful death, MartilL 
v. Cuwie, 511. 

Purchasers for Value-Who take free 
from acquitable claims, Jarret t  v. 
Green, 104; Finance Corp. v .  
Hodges, 580. 

Quashal-S. v. Camel, 426; S. v. Coch- 
ran, 523. 

Questions of Law and of Fact-Com- 
petency of evidence is for court, 
S. v. Fort-lo.. 470; what are  bound- 
aries is question for court, loca- 
tion is for jury, Lee v .  McDonald, 
517 ; foreseeability and proximate 
cause are  ordinarily for jury, Jfc- 
Intyre v. Elevator Go., 539; whether 
deed is delivered is mixed question 
of, Ballard v. Ballard, 629. 

"Quick with C,hild"-Child must be 
quick in order to sustain conviction 
under G.S.14-44, S. v. Gree?~, 381. 

Quieting Title-Simmons v .  Lee, 216, 
Morris c. Tote, 29;  Lee v. McDon- 
ald, 517, Sparks v. Sparks, 713. 

Races-Challenge to array for exclu- 
sion of Negroes from jury, S. u. 
Spello.. 345 ; finding that  Kegroes 
mere not excluded from jury on 
account of race held conclusive, 
S. c. Rcid ,  361. 

"Radius of Lightsw-Duty of driver 
to be able to stop in, Cox v. Lee, 
155; Winfield v. Smith, 392; Brown 
v .  Bus Lines, 493; Wilson v. LJIOtor 
Lines, 551. 

Rnilroads-As carriers, see Carriers ; 
accidents a t  crossings, Hanks V. 
R. R.. 179. Hensleu v. R. R., 617; 
fires, Betts v. R. R., 609; placing 
cnr on track with intent to de- 
stroy it and collect insurance. S. v. 
Freeman, 725. 

Rtipe-Whether defendant intended to 
commit rape held for jury in burg- 
lary prosecution, S. v. Reid, 561; 

articles of clothing worn by prosecu- 
trix a t  time competent in evidence, 
S. v. Spellcr, 343; sufficiency of evi- 
dence and nonsuit, 8. v. Speller, 
343; carnal knowledge of female 
under sixteen, S. v. Sutton, 244. 

Realty-Proceeds of sale of land to 
make assets remain realty, Williams 
v. Johnson, 338. 

Kear Lights-Must be burning on 
.tractor-trailer operated on highways 
a t  night, Thomas v. Motor Lines, 
122. 

Reasonable Doubt-May arise from 
deficiency of evidence as  well a s  on 
evidence introduced, S. v. Tyndall, 
174; S. v .  Braxton, 312: but charge 
will not be held for reversible er- 
ror when immediately thereafter 
court gives correct instruction on 
reasonable doubt, S. v. Wood, 740; 
charge held to have properly in- 
structed jury on presumption of 
innocence and burden of proof, S. 
v. Qlatly, 177. 

Recent Possession-Presumption of 
larceny from recent possession, S. 
v .  Absher, 598. 

Reckless Driving-&'. v. Vanhoy, 162 ; 
S. v. Sawyer, 713. 

Record-Supreme Court can judicial- 
Ip know only what appears of rec- 
ord, R. u. Cockrell. 112; Supreme 
Court is bound by, 8. v. Sutton, 244; 
is presumed correct, S. v .  TYray, 
271; dismisal of appeal for incom- 
plete record, S. v. Wray, 271 ; appel- 
lant has duty to make up and trans- 
mit, S. v. Wray, 271. 

Re-entry-Clause l~clrl not condi- 
tion subsequent in absence of pro- 
vision for, Shaw t7niversit7j v. Ins. 
Co., 526. 

Reference-Appeal from orerruling of 
exceptions to report held prema- 
ture, Engineering Co. 2;. Thomas, 
,516: findings of referee are concln- 
sive when approved by court and 
supported by evidence, Grifln & 
Jones, 612 ; in absence of objection, 
reference is consent reference, Grrf- 
fin v. Jones, 612: pleas in bar,  
Grady v .  Parker,  166: hearings be- 
fore referee, Grifllt v. Jones. 612; 
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preservation of right to  jury trial 
on exceptions, Simnzons v.  Lee, 216 ; 
taxing costs, Williams v. Johnso11. 
338. 

Reformation of Instruments-B>quita- 
ble mortgage, Currg v. Andi-ews, 
531 ; upon reformation of deed so as  
to convey to wife alone instead of to 
husband and wife by entireties, hus- 
band's execution of release of right- 
of-way i s  ineffectiye, Railey v. High- 
way Conz., 116. 

Registration - Priority of liens of 
chattel mortgages, see Chattel Mort- 
gages ; and priority of liens of mort- 
gages, see Mortgages ; acknowledg- 
ment is necessary to, but not to 
validity of deed, Ballard v. Ballard, 
629; instruments which may or 
must be registered, Credit Corp. v. 
IT'aZters, 443, Finance Corp. v. 
Hodgee, 580; rights of parties un- 
der unregistered instrument, Eller 
c .  Arnold, 418. 

Remainders-See Deeds and Wills. 
Remedial Writ-Supreme Court has 

power to issue, in general snpervi- 
sory power, S. v. Cochran, 523. 

Removal of Causes-To Federal 
Courts, Mills  v. Mil l s ,  286. 

Repugnancy-Limitation repugnant to 
fee theretofore granted, held void, 
Pilleu v. Smith, 62. 

Res Ipsa Loquitur-Does not apply to 
fa11 of patron on store floor, Hurris 
c. Jfonfgonterg Ward & Co., 485. 

I:es Jndicata-See Judgments. 
Resales-Of foreclosed property, see 

Mortgages. 
Iiescission-Purchaser must elect be- 

tween rescission and action for dam- 
ages for fraud, Hzitcl~ins v. Davis, 
67. 

Residence and Outside Theft Policy- 
Orrcn v. Insurance Co., 618. 

Residential District - Within mean- 
ing of zoning ordinance, Kinnclj u.  
Sutton, 404. 

ICesidents-Homestead is terminated 
by change of domicile to another 
state, Scott & Co. v.  Jones, 74. 

Respondeat Superior - Liability of 
owner for driver's negligence, see 
 automobile^. 

Restaurant-Operation is commercial 
activity within zoning ordinance, 
Kinneg v. Sutton, 404. 

Restraining 01:ders-See Injunct io~~s.  
Restraint of Trade-Filling station 

lease as, Oil Co. v. Garner, 499. 
Restraint on Alienation-Annexed to 

fee is void, Buckner v. Hawkins, 
99;  Johnson v.  Gainea, 633. 

Resulting Trusts-See Trusts. 
Retraxit-Judgment held one in re- 

traxit  and not one of involuntar3- 
nonsuit, Yanrcg 2;. E'ancey, 710. 

Iievocation-Of deed of gift, Mackic 
v. Mackie, l!i2. 

Right Side of Road-Gladden z.. Set- 
zer, 269. 

Robbery-Evidence of guilt of high- 
way robbery held sufficient, S. v. 
Braaton, 312. 

Rule Against I'erpetuities-Mercer I ; .  

Mercer, 101. 
Rule in Shelley's Case-Edgerton. G. 

Harrison, 1513 ; Tyneh v. Briggs, 603. 
Sales-Purcharrer must elect between 

rescission and action for damages 
for  fraud, Hutchins v. Davis, 67; 
brokerage contracts, see Brokers ; 
caveat emptor, Mfg. Co. v. Taylor, 
680: time of delivery, Btraus Co, c. 
Eco~ronz~s, 31.6 : exllress warranties, 
Potter v. Supplg Co., 1 ; emplied 
warranties, &:tokes v .  Edwards, 306 ; 
parties to warranties, tnanufaet~~rel.  
and consumer, P o t t e r  L.. Snpplu Co., 
1 : waiver o f  breach of warranty, 
P o t t o  v .  Supplg Co., 1 : action by 
seller for breach of contract, Footc' 
r .  Llavia cE Co., 422 ; recovery of pur- 
chase price, Hutchina v. Davia, 67 ; 
actions by pllrchaser for breach of 
warranty, Pofter c. S~ippl!/ Co., 1 ,  
Stolicx v. Ed~c'ards, 306: actions by 
pwcllaser for fraud, Tltttchin~ T. 
Ihv i s ,  67, Bffg. Co. v. Tn!tlor, 680: 
actions on seller's agrrement to 
make good defect or return pur- 
chase price, Rtolccs r .  Edicards. 
306; actions by purchaser for dam- 
ages resulting from defects or inlier- 
ent danger, Marler v .  Salvage Co.. 
121, Dalyrmple v. Sitrkoe, 453. 

S:ilesman-Held employees with Em- 
ployment Security Act, Employment 
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Sfcurity Corn. 2;. Distributing Go., 
464. 

Schools-Trustees of private school 
held authorized to mortgage prop- 
erty, Shaw T7nivcrsify v. Ins. Co., 
526;  actions on teacher's contracts, 
Kirby v. Board of Education, 620, 
Davis u. Mosele~j, 645 ; requisites 
and limitations on issuance of 
bonds, Waldrop v. Hodges, 370;  
alocation and expenditure of funds, 
Waldrop v .  Hodges, 370. 

Sci. Fa.-Service of, S. v. Moore, 648. 
Searches-Evidence is competent not- 

withstanding i t  was obtained by un- 
lawful means, S. v. Vanhoy, 162;  
search warrant held valid, S. 2;. 

Gross, 734. 
Seizures-Evidence is competent not- 

withstanding i t  was obtained by 
unlawful means, S. v. Vanhov, 162. 

Self-Defense--#. v. Anderson, 54 ; 8. v .  
Plemntons, 5 6 ;  charge held to have 
properly presented plea of, R. c. 
Suddreth, 239. 

Sentence-Certiorari will lie to dcter- 
mine whether sentence is excessive, 
8. u. Silvers, 300 ; cruel and nnusual 
punishment, S. v. White, 513; S. v. 
Stansburu, 589 ; defendant loses 
right to suspended sentence upon 
appeal from municipal court, 6. v. 
White, 513;  execution of sentence 
for condition broken, 8. z.. Johnson, 
743. 

Service-See Process ; rntire judg- 
ment roll will be considered in de- 
termining whether i t  shows court 
acquired jurisdiction by proper serr-  
ice, Williams v. Trantntcll, ,575. 

Setting Aside Verdict - Trial court 
may not vacate part of verdict. Lee' 
v. Rhodcs, 190. 

Sewerage Systems-Connection fee. 
Construction Co, v. Raleigh, 3&i. 

Shelley's Case-Edgcrton 2) .  Harrison, 
158;  Tynch v ,  Briggs, 603. 

Sheriffs-Return and amendment of 
process, S. v.  Moore, 648. 

Shipbuilder--Warra~lty and sale of 
marine engine, Potter v. Supply Co., 
1. 

Shipments-Action for misrepresen- 
tation by seller a s  to time of, Straus 
Co. v. Ecoiio?ngs, 316. 

Shoeprints--S. v. Palmer, 205. 
"Shorthand Statement of Fact"-Tes- 

timony held competent as, Tarking- 
ton v. Printing Go., 354. 

Sidewalk-Between street and Alling 
station held "highway" within 
meaning of drunken driving sta- 
tute, S. u. Perrfj, 361. 

Signature-Party not required to re- 
sign instrument after changes made 
in his presence, Cadillac-Pontiuc Co. 
v. Norbtcrn, 23. 

Signing of Judgment-Exception to, 
Hardee v. Mitchell, 40;  Henderson 
County c. Johnson, 723. 

Signs-Action to enjoin enforcement 
of ordinance restricting highway ad- 
vertising signs, Schloss v. Highway 
Corn., 489. 

Silence-As implied admission of 
guilt. S.  c. Sazrfler, 713. 

Silicosis-As came of disability under 
life insurance policy, Ingranz v. As- 
surance Societu, 10 ; respective lia- 
bilities of insurance carriers for dis- 
ability for occupational disease, 
Rl/e v. Granite Co., 334. 

Skidding-Slight skidding held not to 
rreate emergency justifying pas- 
senger in grabbing wheel, Chcsser 
1.. McColl. 119;  alone does not estah- 
lish negligence, TVinfield u. Smilh, 
392. 

Solicitor-Solemn admission of record 
by, hcld to preclude judgment, S ,  v .  
Coclr ran. 623 ; solicitor's improper 
remark in argnment held not suffi- 
c i e ~ ~ t l y  prejudicial to warrant new 
trial. R. 1. .  Bozccn, 710. 

Specific Performance-By assignee of 
contract to convey, Cadillac-Pon- 
tinc Co. r. Sovhwn, 23. 

Speed-Ihtp of driver to be able to 
ctop in radius of lights, Datcson 1.. 

Transportation Co., 3 6 ;  Cox v .  Lec, 
155 ; Winfield v. Smith, 392 ; Brown 
2,. Bus Lines, 493; TViZson 2;. Motor 
Lines, 551: duty to decrease speed 
when hazard exists in respect to 
pedestrians, Tl'illiams v. Henderson, 
707 ; opinion evidence as  to speed of 
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car, S. o. Fentress, 248; evidence 
held sufficient to sustain conviction 
of speeding, 8. v. Vanhoy, 182. 

Stairway-Liability of store for  in- 
jury to patron from fall, Francis o. 
Drug Co., 753. 

Stalling of Motor-As evidence of neg- 
ligence. I'l~ornas v. Motor Lines, 122. 

State-Actions against State agencies, 
Carroll r. Firemen's Asso., 436, 
Schloss ?;. Highway Corn., 489, 
Kirbv v. Board of Education, 619; 
State agency cannot exceed its 
powers. Schloss v. Highway Corn., 
489; jurisdiction to determine cns- 
tody of children after absolute di- 
vorce granted in another state, 
Hardee v. Mitchell, 40;  lien of chat- 
tel mortgage registered in another 
state. Credit Corp. v. Walters, 443; 
Discount Corp. v. McKinney, 727. 

State Highway Commission-Release 
of damages by reason of eminent 
domain signed by husband held in- 
effective as  against wife, Baileu r .  
High way Corn., 116 ; condemnatioii 
of property, Proctor v. Highwau 
Corn., 687. 

Statement of Case on Appeal-Dismis- 
sal for failure to file, S. v. Garner, 
66: settlement by court, S. v. John- 
son, 743. 

Statute of Frauds-See Frauds, ~ t d -  
tute of. 

Statutes-Procedure provided by sta- 
tute is exclusive, Allen v. Hunni- 
eutt, 49;  act of Assembly is pre- 
sumed constitutional, Hunter v. 
Nunflanlalicr, 384; courts will adopt 
construction that renders statute 
constitutional, Rhodes v. Asheville, 
759; repeal by implication, Kirby v. 
Board of Educntion, 619. 

Statuteu of Limitations-See Limita- 
tions of Actions. 

Stock-Action to set aside mrongfnl 
sale of stock in close corporation 
by executive trustee, Jarret t  o. 
Green, 104. 

Stockholders-Right to sue for wrong- 
ful dissipation of corporate assets, 
Jordan v. IIartness, 718. 

Stores-Ihbility for injury to patron 
from fall, Harris v. Montgomery 

11-trrtl r(. C'o., 483; Faneltu v. Jelcel- 
ers, 694; Frctncis v. Drug Co., 753. 

Sub-Contractor-Liability of contrac- 
tor under Compensation Act where 
sub-contractor has no compensation 
insurance, Withers v. Black, 428. 

"Subject of Action"--Joinder of 
causes, S ~ n i t l ~  v. Gibbons, 600. 

S u d d e n Emergency-Winfield v. 
Smith, 392. 

Summons-see Process. 
Sunday-Sundr~y Ordinance, R.  v. 

Trantllnm, G-41. 
Snperior Courts-See Courts. 
Suppressio T'eri--Vfq. Co. v. Tn!/lor, 

680. 
Supreme Court--Will arrest judgment 

on fatally defective warrant ex 
mero nzotu, 8. v. Ivey, 172; is bound 
by record, S. v. Sutton, 244; can 
judicially 1;n~xv only what appears 
of record, S. v. Gockrell, 112; deci- 
sion on former appeal is law of 
cause, Stallings v. Ins. Co., 304 ; has 
power to issue remedial writ in 
general supervisory power, 8. v. 
Coehra~t, 523 where Supreme Court 
is evenly divided in opinion judg- 
ment will be affirmed without be- 
coming precedent, MacClure v. Ins. 
Co.. 661. 

Surprise-Motion to set aside judg- 
ment for surprise and excusable 
neglect, Hanl'ord v. McSwain, 229. 

SurvivorshipContract  of between 
tenants in common, Pope v. Burgess, 
323. 

Suspended Sentence-Defendant loses 
right to, upon appeal from munici- 
pal court, 8. v. White, 513; execu- 
tion of seltence for condition 
broken, S. v. tJol~nson, 743. 

Tacking Possession-See Sinitnons v. 
Lee, 216. 

Taxation-Sewwage connection fee is 
not a tax, Construction Co. ?;. Ra- 
leigh, 362; attack of tax foreclosure 
oil ground of want of service, Hen- 
derso?~ Countll v. Johnson, 723 ; con- 
struction of taxing statutes, Comr. 
of Reoenue t. Rpeknzan, 439; fire 
ns resulting iu capital gain, Ibid; 
garnishment, Cornr. of Revenue v. 
Utrnl;, 118 ; twjoining issunnce of 
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bonds, Waldrop v. Hodges. 370; lep- 
acy of monthly income may not be 
enlarged to provide for income 
taxes, Board of Trus tees  r. Trus t  
Co., 264. 

Taxicabs-Municipal regulation of 
taxicab operators, S .  2'. Stallings, 
252; liability of taxi company for 
injury to passenger, Lunsford  z'. 

Marshall, 610. 
Teachers-Action on contracts of, h-ir- 

bfj c. Board o f  Educatiolf ,  619; 
Davis v .  Moseley, 645. 

Temporary Restraining Orders-See 
Injnnctions. 

Tenant by Cnrtesy-rpon refornia- 
tion of deed to show title in wife, 
husband is tenant by c n r t e s ~ ,  
Bailel] v. Highway Corn., 116. 

Tenants in Common-Adverse posses- 
sion between, Whi t ehurs t  2.. Hinton,  
16;  action by tenant against co- 
tenant to enjoin waste, Whi t ehurs t  
z'. Hirrton, 16;  instrument held in- 
sufficient to create right of surrivor- 
chip. Popt  v. Burgess,  323: wido\v. 
as trustee. held tenant in common 
with adult children, Armstrong r .  
Armstrong, 201 ; tenant in common 
cannot be trespasser, Ibid.  

Tender - Requisites of, Ingold v. 
Assurance Co., 142. 

Tender of Issues-When issues sub- 
mitted are correct and comprehen- 
sive refusal of issues tendered is not 
error. Stokes  v .  Edzcards, 306. 

Termination of Prosecution - Suffi- 
cient to support action for malicious 
prosecution, Blexandcr 2'. Lindsey,  
663. 

Theft Insurance-Orrcn z'. I v s .  Po., 
61 8. 

Tire Traclts-S. 1'. Pnlrner, 205. 
Tobacco-Warehouseman not liable 

for lien where landlord gives tenant 
BAA marketing card, Adams c. 
Tt'arehoztse, 704. 

Tobacco Curers-Action for defective, 
Stokes  v. Edzcards, 306. 

Torts-Liability of county and city 
for torts committed by agents, 
Rhodes v .  Ashevillc, 134: husband 
may not sue wife for, Scholtens v. 
Scholtens, 149 ; liability of members 

of partnership for tort committed 
by one partner, Dwiggins 2;. B u s  CO., 
234; injunction will not lie to re- 
strain comn~ission of tort by State 
agency, Schloss v .  Highway Corn., 
480; partlcnlar torts see particular 
titles of tortc; lawful act cannot be 
rendered tortious by intent, I n  re 
Sale of Land o f  Sharpe,  412 ; agree- 
ment to do lawful act cannot be 
unlawful, Eller v. Arnold, 418; con- 
tribution and joinder of joint tort- 
feasors, I 'arkington v. P r i ~ ~ t i u g  Co., 
3.54, AicIntyrt  1;. Elevator Co., 630; 
under Workmen's Compensation Act 
employer and third perwli tort- 
feasor cannot be joint tort-feasors 
in causing injury to or death of 
employee, Eledge v. Light Co., 584. 

Total Disability-Within meaning of 
insurance clause, Ingralis 1;. As- 
surance Society,  10. 

Towns-See Municipal Corporations. 
Trade Fixtures-Under provisions of 

lease, building improvements hy leb- 
see held realty and not trade fix- 
tures, Ingold v .  A s s t o a ~ ~ c e  Co , 142. 

"Transaction" - Joinder of causes, 
S m i t h  w. Gibbons, 600. 

Transportation of Intoxicating Liquor 
-S. c. T7nnhoy, 162. 

Trespass-Action held one in tort for 
continuing trespass and not to re- 
cover for taking, and three and not 
ten year statute was applicable, 
T a t e  r. Pouer  Co., 266; tenant in 
common cannot be t req~acser ,  Arm- 
strolig v. Arrnstro?lg, 201. 

Trial-Of particular action see parti- 
cnlar titles of actions; t r i ;~ l  of cri- 
minal cases see Criminal 1.nw and 
particular titles of crirneq : presrr- 
ration of right to jury trial in com- 
pulsory reference, 81nzmo1ia 1.. Lee, 
216; jurisdiction to hear cause out- 
side of district, P a t t c i s o ~ ~  u.  Pai-  
terson, 481 ; argument and conduct 
of counsel, Tarkington c .  1'1 intinq 
Co., 354; order of proof, I n  re Wes t -  
over Canal, 91; office and effect of 
motion to nonsuit, Plemmons v .  Cut-  
shall, 505 : consideration of evidence 
ou motion to nonsuit, Potter v. Sup-  
ply C o ,  1, Thomas  v. Notor  Lines,  
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122, Gladden v. Sezter,  269, Stokes  
v .  Edwards ,  306, Winfield v. Smi th ,  
392, Brier v ,  Phillips, 672 ; consid- 
eration of defendant's evidence on 
motion to nonsuit, Potter v. Sup-  
ply Co. ,  1, Chesser v. McCull, 119, 
Gladdell v.  Setxer,  260 Winfield v. 
Smith, 392; discrepancies in plain- 
tiff's evidence on motion to nonsuit 
Bet ts ,  r .  R .  R., 609: sufficiency of 
evidence to overrule nonsuit, Grier 
r * .  Phillips, 672, Precythe v. R. R., 
195: correct form of directed ver- 
dict, Morris v. T a t e ,  29;  directed 
verdict for plaintiff, Lee v. Rhodes ,  
190, Potter v .  Supply  Co., 1 ; instruc- 
tions-statement of evidence and ap- 
plication of law thereto, Morris v. 
Ta t e ,  29. Grant 1,.  Bartlet t .  658; 
conformity to pleadings and evi- 
dence, T,icnsford v .  Marshall, 610, 
Clcmciit c. Clement,  636:  instrnc- 
tions on burden of proof, Banks  v. 
Shepard.  86, Tarkington v .  Print-  
ing Co., 354; expression of opinion 
by court in charge, Stripping Lines 
1.. Young.  80, I n  ve W i l l  of Mc- 
Dozwll. 239; statement of conten- 
tions. Shipping Liues v. Torctrg, 80; 
requests for instructions, Grant v. 
Rnr t le t t ,  6T8: form and sufficiency 
of issues, Btokcs v .  Edwtrrds, 306, 
Pake c. Morris, 124. Hooper v .  
Glenn,  570: verdict, Stokes  v. Ed-  
wards,  306; Lee v. Rhodes,  190; set- 
ting aside verdict, Lee v. Rhodes,  
190, Pui t t  u. R a y ,  322, Prevette v. 
Allen, 662, I n  re  Blair,  753. 

Trustor-Is entitled to purchase prop- 
erty a t  foreclosure, I n  re  Sale o f  
Land of Sharpe,  412. 

Trusts-Permitting amendment to al- 
lege resulting trust, B a l ~ e r  v .  Raker ,  
108; trust which fails to name bene- 
ficiary is void and will held to con- 
vey no estate to executors person- 
ally. S t .  Mary's  School v.  Wins ton ,  
326: legacy of monthly income may 
not be enlarged to provide for in- 
come taxes, Board of Trus tees  v. 
Trus t  Co., 264; par01 agreement to 
purchase a t  foreclosure for  mort- 
gagor. G u n f e r  v .  Gunter,  662: con- 
struction of trust provisiol~s of will, 

Green 2,. Gmen ,  700; rule against 
perpetuities, Mercer v, Mercer, 102 ; 
resulting trusts, C'assada v. Cassada, 
607 ; constructive trusts, Jarre t t  v .  
Green, 104; right to follow property 
ill hands of third persons, Jarrc t t  v .  
Grcen, 104, ~ Y n a n c e  Corp v, Hodges, 
580; power of trustee to  mortgage 
property, Jarre t t  v. Green, 104, 
Shnic Cnivcrsitu v .  Ins.  Co., 526; 
limitation of action to declare re- 
sulting trusl , Cassada v. Cassada, 
607. 

Tnrlingtoli Acl--8. v. Bamihardt,  223. 
Unemployment Compensation - E m -  

ployirtcnt S ~ ~ ~ r i f f l  Comm. v .  Ro- 
berts. 262. 

Uniform Sales Act-Of another state 
cannot be given effect contrary to 
our statutory provisions, Credit 
Corp. 2;. Wacters,  413. 

1 ariance-Proof ai thont  allegation is 
unavailing, IngoZd v. Assurance CO. ,  
142; evidence of conspiracy, held 
competent notwithstanding indict- 
ment did no1 charge conspiracy, S .  
v. Absher,  5!8. 

Vendor and Purchaser-Signature of 
vendor, Cadci'lac-Ponfiac Co. v. Wor- 
b u ~ n ,  23 ; azisignment of contract, 
Ib id :  payment or tender of pur- 
chase price within time stipulated, 
I b i d ;  title and rights o f  third per- 
sons under unregistered contract, 
Eller v. Arnold, 418. 

Verdict-On mt3tiou for directed ver- 
dict, evidence will be considered in 
light most favorable to plaintiff, 
Potter v. Supply  Co., 1 ;  form of 
directed verdict, Morris v. Ta te ,  29:  
where jury undertakes to spell out 
verdict i t  must be correct, 8. v. 
Ellison, 59;  will be presumed to re- 
late to  count supported by evidence 
S. v .  T ' a n h o ~ ,  162; answers to is- 
sues held not inconsistent, Stokes  
v .  Edwards ,  306; judgment must 
conforn~ to, Hutchins  2;. Davis,  67:  
trial court may not vacate part of, 
Lee v. R l ~ o d e s ,  190; motion to set 
aside verdict for bias of juror, S. 
v ,  ISuddreth, 239; motion to set 
aside as  contl-ary to evidence is in 
discretion of court, Prui t t  v. Rau ,  
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322 ; discretionary order settillg 
aside verdict not reviemble in ah- 
sence of abuse, I n  re  Blair, 753; 
where court sets aside verdict in 
discretion appeal from refusal to 
set i t  aside as  matter of lam mill 
be dismissed, Privette v. Allen, 662 : 
right to convict of less degree of 
crime in burglary prosecutions, S. 
v. Mathis, 508; jury may render 
verdict of less degree, 8. v .  8urZe8, 
272 ; error in admission of evidence 
held not cured by verdict, Ballard 
v. Rallard, 629; where single judg- 
ment is rendered on verdict of 
guilty of two ~ e p a r a t e  counts, and 
one count is invalid, cause will be 
remanded, 8. v. Camel, 426. 

Veterans-False pretense in selling 
I)ook contain:ng photographs of, S. 
1.. Stansl~ury, 589. 

Vision-Loss of 95% of vision is in- 
dustrial blindness, Withers v. Blark. 
428. 

Waiver-Retention of goods does not 
waive breach of warranty, Pottev v. 
Supply Co., 1 ; waiver of rights and 
relnedies in general, Clcnzefit 1' 

Clcmctt t, 636. 
TVareho~iseman-Sot liable for lien 

where landlord gives tenant AAA 
marketing cnrd, Adnms v. Wcirc- 
house, 704. 

Warrant-Supreme Court will arrest 
judgment on fatally defective war- 
rant ex mero nzotu, S. I;. Ivcy, 172; 
must name person charged, S. v. 
Camel, 426; for fornication and 
adultery, S. v. Ivey, 172; for un- 
lawful possession of intoxicating li- 
quor held sufficient, S. u. Camel, 
426 ; amendment to, by permission 
of court, S. v. Bowser, 330; re- 
quisites and validity of search war- 
rant, S. v. Gross, 734. 

Warranty - Implied warranty that  
goods are reasonabIy fit for purpose 
for which sold, Stokes v. Edzuards, 
306; express warranty, Potter v. 
Supply Co., 1. 

Waste-Action by tenant against co- 
tenant to enjoin waste, Whitehurst 
v .  Hinton, 16. 

Water Systen~s-Connection fee, Con- 
struction Co. v. Raleigh, 365. 

Waxed Floor-Fall of patron on wax- 
ed floor o f  store, Harr is  v. Jlont- 
qomer,u Ward d Co., 485. 

Weapon-Omission of word "inten- 
tional" in stating presumptions 
from killing with deadly weapon 
held not error upon the facts, S. v. 
Suddreth, 239. 

mliskcy-See Intoxicating Liquor. 
"White Liquoru-Courts will not take 

judicial notice that  "white liquor" 
means nontax-paid liquor, S. v .  
Wolf, 267. 

Tidows-Lack of financial need of 
widow and need of next of kin are  
immaterial in allotting widow's 
year's allowance, Edwards v. Ed- 
wards, 176; right to dower, see 
Dower; put to her election where 
husband devises to her life estate 
in lands held by entireties, Trust 
Co. v. Burrus, 592. 

"Wilfulness"-is essential element of 
offense of abandonment of wife, 8. 
13 .  Gilbert, 64. 

Wills-Revocation by subseq~~ent  will, 
St. Mavy's School v. 7i'inston, 326; 
evidence of mental capacity, I n  re 
Will of McDowell, 259 ; instructions 
in caveat proceedings, I n  re  Will 
of McDowell, 259; intent governs, 
Jarret t  v. Green, 104 ; presumption 
against partial intestacy, St. Mary'a 
School v. Ti'inston, 326; estates and 
interests created, Buekner c .  H a w  
kins, 99, Sf. Naru's School v. TVzn- 
ston, 326; rule in Shelley's case, 
Tunclr r .  Rriggs. 603; estates in 
trust, St. Mary's School v. Winston, 
326; Green v. Green, 700; rule 
against perpetuities, Xercer v.  Mrr- 
cer, 101 ; restraints on alienation, 
Buckner u. Hawkins, 99, Johnson 
2.. Gaines, 653; designation of bene- 
ficiary, St. Xary's School v.  Wins- 
ton, 326 ; unborn child may be bene- 
ficiary, Uackie v. Mackie, 152; tie- 
signation of share of beneficiary, 
Roard of Trrrstces 2'. Ti. i~.~t  CO., 
264; doctrine of elections, Trust CO. 
11. Burrus, 592 ; beneficiary is en- 
titled to pay debts of estate to pre- 
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vent sale of uuique personalty to 
pay debts. Jarret t  w. Green, 104. 

Wine-Right to mandamus to obtain 
off premises license to sell beer and 
wine held to have become academic 
and appeal is dismissed, Martin v. 
Holly Springs, 388. 

Witnesses-Admission of impeaching 
evidence a s  substantive proof held 
prejudicial, S. v. Hedgepeth, 33;  
court may not ask witness impeach- 
ing question, S. v .  Cantrell, 46;  
competency of character evidence, 
8. v. Fowler, 470; charge on credi- 
bility of, S. v .  Black, 448; S. v. 
Blanks, 501; charge on considera- 
tion to be given character evidence, 
S. w. Muse, 495; evidence of good 
character is not essential feature of 
case and court is not required to 
charge thereon in absence of re- 
quest, S, v, Glatlv, 177;  failure to 
charge that  testimony of accom- 
plice be scrutinized, not error in 
absence of request, S. v. Muse, 495: 
remark of court during selection of 
jury held not disparagement' of ex- 
pert witness, S. s. Wood, 740; 

charge on failure of defendant to 
testify, S. w. Wood, 740; compe- 
tency to testify as  to non-existence 
of a fact, Ballard v. Ballard, 629; 
may not give opinion a s  to law, 
Ballard u. Ballard, 629; may not 
give opinion a s  to another's inten- 
tion in particular transaction, Bal- 
lard v. Ballard, 629; evidence of 
transactions with decedent, I n  re  
Will of McDowell, 259. 

Words of Conveyance-Necessary to 
transfer title, Pope v. Burgess, 323. 

Workmen's Compensation Act-See 
Master and Servant. 

Worthless Checks-Punishment upon 
conviction (Of issuing, 8. v. White, 
513. 

Writ of Error Coram Nobis-In re 
Taylor, 566. 

TVroligful Death-See Death. 
Tear's Allow7;mce-Lack of financial 

need of widow and need of next of 
kin a re  ininluterial in allotting wid- 
on's year':: allowance, Edrc'ards 
1;. E d ~ w r d s ,  176. 

Zoning Ordinmce, Kinnet1 v. Sutton, 
404. 
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ABATEMENT A N D  REVIT'AL. 

5 6.  Procedure t o  Raise Question of Pendency of Pr io r  Action. 

Where a prior action is pending between the same parties, involving sub- 
stantially the same subject matter, the second action will be dismissed upon 
demurrer if the pendency of the prior action appears on the face of the com- 
plaint, G.S. 1-127, or upon answer which alleges the facts, treated as  a plea 
in abatement, if the pendency of the prior actton does not so appear, G.S. 
1-133. Dwiggine v .  Bus Co., 234. 

5 9. Pending Action-Identits of Actions. 
The pendency of n proceeding for partition, even though there a re  general 

allegations of waste, will not support a plea in abatement in a subsequent 
action between the tenants alleging particular acts of waste su1)sequently 
committed by specified defendants upon a particular tract of land, and seeking 
injunctive relief against future waste, since the causes are not identical and 
judgment in the former action would not support a plea of res jzrdicata in the 
second. Whitehurst v. Hiwto?!, 16. 

One partner was suet1 individually for damages resulting in a collision 
occurring while the partner was driving a partnership vehicle in the course of 
the partnership business. Thereafter the individual partners instituted suit 
in another county against the plaintiff in the first action to recover damages 
resnlting to them out of the same collision Held: The parties to the two 
actions are  identical for the purposes of a plea in abatement, and the second 
action is abated in the Supreme Court upon the plea, the remedy in the second 
action being by counterclaim in the first. Dwiggirls v. Bus Co., 234. 

ABDUCTION. 

§ 3. Abduction of Children. 
In n prosecution under G.S. 11-41 it is not necessary for the State to show 

that the child was carried away by force, and evidence that defendant induced 
minor to accompany him on n trip for immoral purposes by promising marriage 
is sufficient to sustain conriction. S. r .  Aahburu, 522. 

ABORTIOS.  

55 2, 4. Nature and Elelnents of Offenses of Producing Miscarriage and 
Destroying Cnborn Child. 

The offenses proscribed by G.S. 14-44 and G.S. 14-4; are separate and dis- 
tinct:  G.S. 14-44 relates to the tlestrnction of the child, which must he quick 
before it has independent life, and G.S. 14-43 relates to the miscarriage of, or 
injury to, or destruction of the woman. 8. r .  Crecu, 381. 

$,§ 10, 11. Sufficiency of Evidence and Variance. 
Where, in a prosecution npnn n warrant charging that defendant feloniously 

advised a woman pregnant with child to take certain medicines with intent to 
destroy such child, G.S. 14-44, the evidence tends to show that the acts of 
defendant were committed prior to the time the child was quick, nonsuit for 
fatal variance between the indictment and proof should hare been allowed. 
8. v. Qvecn,  381. 

595 
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SDJIINISTRATIVE LAW. 

§ 5. Exclusiveness of Statutory Remedy. 
The remedy provided by statute for the enforcement of a right created by 

statute is  exclusive, and a party asserting such right must pursue the pre- 
scribed remedy. Al l e ,~  v. Hunnicutt, 49. 

ADOPTION. 

5 10. Conclusiveness of Record and  Proof of Adoption. 
Certifled copy of adoption issue by a charitable organization of another state 

authorized by act of assembly of such other state to grant adoptions hcld con- 
clusive in absence of attack of validity of statute. I iuater  v. Nicnnamaker, 384. 

ADVERSE POSSESSION. 

3 4a. Adverse I'ossesslon Between Tenants in Common. 
Where less than twenty years has elapsed between the rendition of judgment 

declaring the parties to be tenants in common and the institution of the action 
by some of the tenants ngoinst the others for waste, defendants in the action 
for waste may not claim title by adverse possession, since a s  between tenants 
in common title by adverse possession cannot be acquired in less than twenty 
years. TVhitehuret v. Hintow, 16. 

g 7. Tacking Possession. 
Where the deed under which a party immediately claims fails to  embrace 

within its description a contiguous strip of land, such party may not tack the 
possession of his predecessors in title a s  to such strip. Bimmons v. Lee, 216. 

§ 17. Presumptions a n d  Burden of Proof. 
The burden is on defendants in a processioning proceeding to establish title 

by adverse possession when relied on by them, since such claim of adverse pos- 
session constitutes nn afirnintive defense. P l ( w n ~ o n s  v. Cuts l~ul l ,  596. 

§ l a .  Liens fo r  Rents  and  Advancenients. 
Title to and possession of crops cultivated and harvested by a tenant or 

share cropper rests in the ltwdlord until the rents are  paid and the landlord's 
lien for advancements is discharged, and the landltx-d may have recourse 
against any person who mny get possession of the crops without his consent. 
G.S. 42-15. Bdallb8 v. TFal'ehouse, 704. 

Where landlords give their tenant possession of their AA.4 marketing card, 
and the tenant sells tobacco grown on the farm and receives the purchase 
price from the marehouse~nnn, the landlords may not hold the warehouseman 
liable for their lien for rents and nd~ancements, since their clothing of the 
tenant with authority or apparent authority to receive payment amounts to a 
consent to such payment. Although the landlord may not deprive the tenant of 
his share of the tobacco on his marketing card, he can, through its possession, 
control the sale and protect his lien. 7 U.S.C.A. 1312 et seq. Zbid .  
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APPEAL AND ERROR.  

1 Nature and  Grounds of Jurisdiction of Supreme Court in  General. 
I t  is the province of the Supreme Court to decide questions of law and pro- 

cedure presented by exceptions duly entered in the court below and brought 
forward in the briefs, and ordinarily i t  will not decide nonjurisdictional ques- 
tions which are not thus presented. S. v. Cochran, 523. 

Q 2. Judgments  and  Orders Appealable. 

As a general rule an appeal will lie only from a final determination of the 
whole case, and an appeal from an interlocutory order will lie only when i t  
puts an end to the action or where it  may destroy or impair or seriously 
imperil some substantial right of the appellant. Privette v. Privette, 52. 

While the Supreme Court may entertain an appeal from an order denying 
a motion to strike allegations from the pleadings, since the pleadings are read 
to the jury and chart the course of the trial and determine in large measure 
the competency of the evidence, and therefore denial of the motion may impair 
or imperil substantial rights, this reasoning does not apply to motions to strike 
allegations from a motion before the court, since no substantial right is likely 
to be impaired or seriously imperiled by the denial of the motion. Zbid. 

An appeal will lie from the dissolution of a temporary restraining order. 
Branch 2.. Bourd of Education, 505. 

An appeal from the overruling of execptions to the report of the referee 
and to the overruling of the motion that  the entire evidence reported by the 
referee be stricken because not signed by the witnesses, G.S. 1-193, will be 
dirmissed as  premature. Engineering 00. v.  Thomas, 516. 

5 8. Part ies  Who May Appeal-"Party Aggrieved." 
Where no error is found on plaintiff's appeal from judgment in defendant's 

favor, defendant's appeal on the ground that the entire proceeding was void, 
mill be dismissed, since only the party aggrieved muy appeal. I n  re TVestover 
Cunf l t ,  91. 

§ 6c (3). F o r m  and Sufficiency of Objections and Exceptions to  Findings 
of Fact.  

Exceptions to findings of fact made by the referee in a compulsory refer- 
e w e  a re  not presented on appeal when there are  no exceptions to the flndings 
of fact set out in the judgment confirming the report of the referee. Si?i~rnOns 
r .  Lec. 210. 

§ 6c (4) .  Form and  Sufficiency of Objections and  Exceptions to  Evidence. 
A party should object not only to the question but also to the answer of the 

witness, and move to strike, in order to properly present his exception to the 
testimony. ZI I  ve Will of .flbcDo~cell, 299. 

8 6c (6) .  Requirement That  Misstatement of Contentions 01- Evidence Be 
Brought t o  Wial  Court's Attention. 

Ordinarily, the on~ission of defendant's contention or misstatements of the 
evidence must be brought to the trial court's attention in apt  time in order to 
preserve an exception. Shipping Lines v. Young, SO. 

8 12. Pauper  Appeals. 
Appeal$ itr forma puuperis are not to be allowed as  a subterfuge to permit 

nppel la~~t  t o  weape payment of costs which might be taxed againqt him, and 
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the trial court should ascertain if the affidavit is made in good faith and 
whether the facts therein stated are  true. Perry v .  Perry, 515. 

On the hearing of an order to show cause why defendant should not be 
attached for contempt for willful failure to comply with an order that he 
make monthly subsistence payments to his wife, the court entered an order 
upon its finding that defendant is earning $300.00 per month, and permitted 
defendant to appeal from the order i n  formn pnupcris. The cause is remanded 
to the end that the court may determine whether defendant is in fact entitled 
to appeal in forma pazcpcris. Zbid. 

9 31e. Dismissal for  Tha t  Question Has Become Moot o r  Academic. 
Where pending defendant's appeal from the denial (of mandamus to compel 

a municipality to issue him an "off premises" license for beer and nine a t  his 
grocery store situate within 600 feet of a chnrch, the General Assembly has 
passed an act proscribing the issuance of license for the sale of beer or wine 
within one and one-half miles of said church, the question sought to be pre- 
sented has become academic, and the appeal will hc dismissed. Martin .t.. 
Hollu Springe, 388. 

5 38. Presumptions and  Burden of Showing Error. 

Order dissolving a temporary restraining order will be presumed correct, 
with burden of showing error on appellant. Brauclc r. ~ o a r d  of Educatiorl, 
505. 

Where there are  no exceptions to any matters preceding the return of the 
verdict, i t  will be presumed that the trinl up to that  p3int was in accord with 
the applicable principles of law. Procto~. r. Higlizcau Corn., 687. 

Where the Supreme Court is evenly diricled in opinion, one Justice not sit- 
ting, the judgment of the lower court will he affirmed without becoming a 
precedent. MacClzcre r. Zus. Co., 661. 

9 39b. E r r o r  Cured by Verdict. 
Error relating to one issue alone cannot he held harmless because of the 

answer to another issue when such other issue is not determinative of thc 
rights of the parties. Ralla?d ti. Ballard, 629. 

9 39e. Harmless and Prejudicial Er ror  i n  Admission o r  Exclusion of Evi- 
dence. 

The exclusion of testimony of n telephone conrersntion offered by defendant, 
if error, cannot be held prejudicial when it appears t h , ~ t  the conrersntion was 
substantially repeated several times by defendant on plaintiff's cross esamina- 
tion. Shipping Lines v. Young, 80. 

Defendant purchaser claimed that  the bananas purchnsed by him failed to 
meet the specifications set out in the contract and were unmerchantal)le. Hrlrl: 
The admission of testimony of the seller that the bananas were part of a 
shipload, the balance of which had been sold to r i ~ r i o ~ ~ s  concerns throughout 
the country and paid for without complaint, eren if technically erroneous, is  
insufficient to constitute rerersible error. Zbid. 

Exclusion of eridence cannot be held prejndici2l when appellant recovers 
exact amount he wonld hare recovered if evidence had been aclmittcd and 
found true by jury. Zngold G. Assura?we Co., 142. 



x. C.] ANALYTICAL INDEX. 

API'EAI, ASD ERROR-Cojr tirr rrc'd. 

The exclusic~n of testimony cannot be held prejudicial when it  does not 
npperir what the witness would have testified if permitted to do so. Martin v. 
Currie, 511. 

The exclusion of evidence callnot be held prejudicial when substantially the 
same evidence is subsequently admitted. F a n e l t ~  v. Jewelers, 694. 

9 39f. Harmless and  Prejudicial Er ror  in  Instructions Generally. 
Exception to the charge for failure to state the evidence and declare and 

esplain the law arising thereon will not be sustained when the charge con- 
strued contextually is without prejudicial error. G.S. 1-180. Tarkington v. 
Printiwg Co., 384. 

Esceptions to the charge will not be sustained when the charge is free from 
prejudicial error when construed contextually. Hooper v. Glenn, 570. 

Conflicting instructions upon a material aspect of the case must be held for 
prejudicial error. Green v. Bowers, 651. 

9 391. Prejudicial and  Harmless E r r o r  in  Course and  Conduct of Trial. 
Argnlnent by counsel for plaintiff as  to matters not in evidence will be 

held harmless when it  appears that defendant's counsel brought out the identi- 
cal matter in the hearing of the jury in their argument upon a motion. Fur- 
ther, in this case, sncah matter appeared in the pleadings which were read to 
the jury. Tarkingtoll v. Printing Co., 334. 

9 408. Review of Exception to Judgment  o r  to  Signing of Judgment. 
A single exception "to the signing of the judgment" presents the sole ques- 

tion whether the facts found or admitted support the judgment. Hardee v. 
Jf itcl~ell, 40. 

A pole assignment of error to the signing of the judgment presents only 
whether the facts found by the trial court are sufficient to support the judg- 
ment. a1111 whether error of law appears upon the face of the record. Simmons 
2.. Let ,  216: Hanford c .  YcSicuin, 229. 

A sole exception to the judgment and to the signing of same, presents only 
whether the record sustains the judgment. Bmployme~rt Security Com. v. 
I?obci-fs. 262. 

A single assignmei~t of error to the signing of the judgment presents only 
whether error appears on the face of the record. Pavhw v, Drtlia Tnii>c'rsity, 
G5.6. 

An :tppeal froin juclgn~e~~t  011 the pleadings presents the question whether 
the judgment is supported by the record. Credit Corp. v. Roberts, 654. 

Where there are  no rsceptions to the findings of fact, and the sole assign- 
ment of error is to the court's conclusions of law and in signing the judg- 
ment. only the fare of the recwrd is presented for illspection and review. 
Henderson Cozwty G. Jokrrso~~,  723. 

a 40b. Review of Matters in  Discretion of Trial Court. 
l'rinl ctrw't's ruling on motion to set aside verdict in exercise of court's 

discretion is not reviewable in absence of abuse of discretion. Pruitt  v. liay, 
322. 

On this appeal from nil order allowing additional counsel fees under G.S. 
60-10, the ainount is lrclrl not so unreasonable as  to constitute a n  abuse of dis- 
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cretion when viewed in the light of the circumstances under which made. 
StadicTm v. Stadiem, 318. 

Discretionary refusal of application for leave to amend pleading is not 
rt~viemable in absence of abuse of discretion. Hooper v. Glenn, 570. 

3 40c. Review of Injunction Proceedings. 
Ail order dissolving a temporary restraining order will be presumed correct, 

nnd when appellants fail to overcome the presumption of correctness the order 
will not be disturbed. Bvanch v. Board of Education, 505. 

§ 40d. Review of Mndings of Fact  of Trial Court. (:Of findings of Indus- 
trial Com. see Master and Servant.) 

Findings of fact made by the trial court are  not conclusive when they are 
not supported by evidence. Scott d Go. v. Jones, 74. 

Upon motion to set aside a judgment under G.S. 1-2:!0, the findings of the 
court a s  to excnsable neglect and meritorious defense are conclusive when 
supported hy evidence, but such findings are  not conclusive if made under a 
n~isapprehension of the law, in which instzince the cause will be remanded to 
the end that the evidence been considered in its true legal light. Ha??ford c. 
A1 eRwa in ,  229. 

The referee's findings of fact approved by the trial judge are  conclusive on 
appeal when they are  supported by evidence. Grifln v .  Joncs, 612. 

8 409. Review ~f Orders Relating t o  Pleadings. 
The denial of a motion to strike certain allegations from the pleadings will 

ordinarily be affirmed on appeal when the matter can best be presented by 
esceptions to the evidence. Parker zr. Duke Universitu, 656. 

§ 401. Review of Exceptions Relating to Motions of' Nonsuit. 
The Supreme Court may not ignore incompetent evidence admitted in the 

trial below in passing upon an exception to the refusal to nonsuit, since the 
exception does not present for review errors committed by the trial court in 
admitting testimony; and the motion will not be allowed on appeal even 
though the competent evidence, standing alone, is insufficient to carry the case 
to the jury, since if the incompetent evidence had been excluded, the plaintiff 
might have followed a different course in the trial cow- .  Ballard r .  Ballavd, 
620. 

In passing upon plaintiff's exceptions to jitdginent as of nonsnit, the Supreme 
Court will not pass npon the credibility or weight the jury should give the 
evidence, but will consider the evidence in the light most favoral)lc to plaintiff. 
Alcxandcr v. Lindsey, 663. 

8 401. Review of Constitutional Questions. 
A constitntional question will not be determined whpn the ulqwnl may be 

made to turn npon a question of lesser mo~nent. R. 1' .  Stallingn. 25'1 
Courts never anticipate a question of coiistit~tioilal law before the necessity 

of' deciding it  arises. S. v. Trantham, 641. 

§ 51a. Force and Effect of Decision-Law of the  Case. 
On former appeal by defendant from a directed verdicl in plaintiff's favor in 

hcr action on a policy of life insurance, it was held that the conflicting evi- 
d(wce as  to conditio~ial delivery of the policy or a11 absolntc delivery upon 
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ncce1)t:ince of applicant's promise to pay the balance of the first premium, 
should have been submitted to the jury, and that the directed verdict in 
plaintiff's favor was error. Htlr l :  The decision on the former appeal is the law 
of the case, and upon the subseqnent trial upon snbstantially identical evidence 
it waq rrror for the trial court to grant defendant's motion to nonsuit. ftcrl- 
11trys r .  I N S .  Co. ,  304. 

5 51b. Force and Effect of Decision-Stare Decisis. 
Decisions of long standing adjndicating homestead rights, which have not 

boen overrnled, create rules of property governing such rights so long as  they 
a re  not siiperseded by the act of the Legislature. ll7illZiams v .  Joltnson,  338. 

§ 52. aiirisdiction and  Proceedings in Lower Court After Remand. 
In n n  action to redeem land from foreclosure, a decision of the Supreme 

Conrt that the foreclosure was invalid does not preclude the crctrti from setting 
up the defenses of estoppel, laches and title by adverse possession in the 
+ n l ~ ~ c q ~ i e n t  ],roceeilings, the defenses not having h ~ e n  invoked and not heing 
in view nt the tiine of the rendition of the decision. Grad!! a.  P a v l i ~ r ,  166. 

ARREST ASD RAIL. 

§ lb .  Right of Officers to  Make Arrest U7ithout Warrant.  
.I11 officer may not make an arrest without a for a misdemeanor 

not committed in his presence unless expressly authorized to do so by statute, 
ant1 it is required that the warrant he in the possession of the officer purporting 
to act there~~iider  or in the possession of a person acting in conjunction with 
him. A l e x r r ~ r d o  r .  L i n d s e ~ .  663. 

8 8. Arrest in  Civil Actions-Sature and Grounds of Remedy. 
A defendant may be arrested and held to bail in a civil action in tort to 

rwovrr for a willful, wanton or malicious injury to the person. I,otrg v. Love ,  
 XI. 

1 Arrest in Civil Actions-Procedure to  Obtain. 
111 :In action for assault and battery in which the provisional remedy of 

n r r t ~ ~ t  and bail i h  invoked, it is appropriate f o r  plaintiff to allege in the com- 
plnint thc fact. necmsary to support the provisional remedy of arrest and bail, 
notwithstanding that such facts were also set out in the affidavit filed ac: a 
11n.i.: for the provisional remedy. Lollg c. L O C P ,  535. 

ASSAULT. 

8 8d. S a t u r e  and Elenwnts of .4ssault With Deadly Weapon With Intent  
t o  Kill. 

Awnnlt with a dendly weapon with intent to kill is a misdemeanor. S. v. 
Nilrrrs, 300. 

8 9,. Self-Defense. 
In  absence of intent to kill, defendaut may fight in self-defense even 
thoi~gh not in real or apparent tlnnger of death or great bodily 1ia1.n~ S. v. 

Anderson,  54. 
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9 10. W a r r a n t  and Indictment. 
The indictment charged defendant with an assault with a deadly weapon 

with intent to kill "and murder," inflicting serious injury not resulting in 
death. Held: The words "and murder" a re  surplusage aitd place no additional 
burden on the State. R. c. Plemmons, 66. 

8 14a. Instructions i n  Assault Cases i n  General. 
In a prosecution for assault with a deadly weapon with intent to kill in- 

flicting serious injury not resulting in death, the term "intent to kill" is self- 
explanatory and the trial court is not required to define the term in its 
c1i:lrge. S. v. Plemmons, 56. 

§ 14b. Instructions on  Defenses. 
A charge predicnting the right of self-defense upon actual or real danger 

alone must be held for reversible error in excluding the right to fight or kill 
in self-defense if it reasonably appears from the circumstances surrounding 
defendant a t  the time that his assailant is about to take his life or to do 
him great bodily harm. S. c. Alderson, 54. 

When applicable upon the evidence, court should charge that in absence of 
intent to kill, defendant has right to protect himself from bodily injury or 
nffensive physical contnct even though not put in actual or apparent danger of 
tleath or great bodily harm. Zbid. 

A charge on the riglit of self-defense that if defendanl was a t  his place of 
business and an assnult was made upon him, he had a right to protect himself 
regardless of whether the assault was felonious or nonfelonious, and use such 
force as  was necessary or reasonably appeared to him necessary under the 
circumstances to protect himself from death or great bodily harm, is correct 
:tnd adequate, and an exception thereto is  not sustained. S. v. Plrmntons, 56. 

ASSIGNMENTS. 

fj 1. Rights  and  Interests Assignable. 
A contract to convey is assignable, and defense that assignment was hy 

par01 may not be set up by vendor in action for specific performalwe by 
assignee. Cadillao-Ponfiac Go,  v. Iiorburn, 23. 

Ihfendant held not to have shown that contract to coilrrg wns based on pcr- 
sonnl credit of purchaser so a s  to preclude assig~lment. I1) id .  

AUTOMOBILES. 

8a. Due Care in  General-Attention t o  Road. 
While the driver of an automobile is not required to :uiticiyate negligence 

on the part of others, he is under duty to keep a reasonably caref111 lookout 
a t  :xll times, and will be held to the duty of seeing ~vl -a t  hc ought to see. 
C1n.r.  c. Lcc. 153 ; Duwsor~ 1 % .  T~urtxportation Cfo., 36. 
-1 motorist is under duty nt all times to operate his vehicle a t  a reasonable 

rat(> of speed and niaintnin constant attention to the 11i;:hwny. G.S. 20-140. 
ll'illicrnis 1.. Hc~~dcrsori.  '707. 

fj 8d. Stopping, Parking, Signals and Lights. 
Wllilr :I motorist is not under duty to nnficipiltr that i n  iu~ligl~tc~d whicle 

lung 1w *ti~ntling 011 the trnreletl portion of the high\rng without fl;~rt)i: or other 
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warning, he is still nnder duty to keep a proper lookout and proceed as  :I 

reasonably prudent person would under the circumstances. Dawsotc u. Tralfs- 
portatlon Co., 36; Cox v. Lee, 155; Brown .v. Bus Lines, 493; Wilso~c .v. Motor 
Lincs, 551. 

The mere fact that the driver of a bus stops wch vehicle on the traveletl 
portion of the highway for the purpose of receiving or discharging a paL- 
senger, nothing else appearing, will not be held to be a xiolation of G.S. 20-161. 
Hanks v. Shepard, 86. 

The stopping of a bus on the traveled portion of the highway to discharge 
a passenger without giving the signal required by statute is negligence, and 
ordinarily it  is  for the jury to determine whether snch negligence is the prosi- 
mate cause of injury. Ibid. 

A tractor-trailer standing on the paved portion of a highway a t  nighttime 
is required to hare the rear and clearance lights burning, G.S. 20-129, regartl- 
less of whether or not the vehicle is disabled within the meaning of G.S. 20- 
161 ( c ) .  Thomas v. Notor Lines, 122. 

Stalling of truck on highway permits inference of negligent. operation when 
the evidence discloses that  truck was in perfect mechanical condition. Thomas 
u. Motor Lines, 122. 

Decisions to the effect that a driver is guilty of contribntory negligence if 
h e  drives upon the highway in the dark a t  such speed that the vehicle cannot 
be stopped within the distance that he can see an object ahead of him on the 
highway do not purport to state a rule of thumb, but merely apply tbc* 
principle that a driver in such instance will be held to the conduct of :I 

rensoriably prudent person under the circumstances as  they appear to him, ant1 
enrh case must be determined upon its particular facts. Thomas 21. Molor- 
Lines, 122. 

5 8g. Skidding. 

The mere fact of the skidding of an automobile, without other evidence, 
does not necessarily impute negligence to the driver. Winfield u. Smith, 392. 

5 81. Intersections. 
It is negligence per sc for a motorist to overtake another vehicle traveling 

in the same direction and pass it  a t  a highway intersection unless given per- 
mission to do so by a traffic or police officer. G.S. 20-150 ( c ) .  Cole v. L ? i m  
ber Go., 616. 

5 8j .  Sudden Emergency. 
Where owner grabs wheel from driver upon ~lridding of car to a hardly 

perceptible degree, causing accident, there is no snch emergency as  to releave 
owner of imputation of negligence, and in driver's action against owner, issues 
of negligence and contributory negligence mere for jury. Chesser v. ~licCall, 
119. 

Where driver of trucli stalled diagonally across highway a t  nighttime, upon 
seeing lights of approaching car, spends entlre time before collision in at-  
tempting to re-start motor instead of turning on rear and clearance light?, 
jury may infer negligence. Thomas v. Motov Lines, 122. 

Where a sudden emergency is created by defendants' negligence, plaintif[ 
will not be held to the wisest choice of conduct, bnt only to such choice a s  :I 



person of ordinary care and prudence, similarly situated, would have made. 
Wi~i f i c ld  o. Snti th,  392. 

§ 9b. Condition of and Defects in  Vehicles-Lights. 
The operation of tractor-trailer on highway a t  nighttime without the rear 

and clearance lights burning is negligence l)cr se. Thonzas v. Motor Lines,  122. 

§ 1%. Speed i n  General. 
The driver of an automobile is required a t  all times to operate his vehicle 

with due regard to traffic and conditions of the highway, and keep his car 
under control and decrease speed when special hazards esist by reason of 
weather or highway conditions or when nwessary to aloid colliding with any 
other vehicle, G.S. 20-140, 141. Cox v. Lcc. 13.5. 

One who operates a motor vehicle a t  night must take notice of the existing 
darkness and must not exceed a speed which will enable him to stop within 
the radills of his lights. COZ v. Lee,  155; Dawson v. Transportation Co., 36; 
Hroic.n 2.. Btrn Lincu, 493 ; Ti7ilson v. Xotor  Lines,  531. 

Driving nt a speed of 30 to 35 miles per hour in a heavy fog limiting visi- 
bility to 100 or 125 feet does not compel the conclusioil that the driver was 
exceeding the speed a t  which he could stop within the range of his visibility. 
Winfield c. Smi th ,  392. 

8 1 s .  Duty of Motorist in  Regard t o  Pedestrians. 
A motorist is required to keep a proper lookout for persons 011 or near the 

highway, and clecrease his speed when any special hazards exist with respect 
to pedestrians. G.S. 20-141 ( c ) .  TVilliams v. Hcwlerson,  707. 

While ordinarily a motorist is not required to anticipate that a pedestrian 
will leave n place of safety and get in a line of travel, r:hen the circumstances 
are such that it should appear to the motorist that a pedestrian is oblivious of 
his approach. or he may reasonably anticipate the pedestrian will come into 
his way, it is his duty to give warning by sounding his horn. G.S. 20-174 ( e ) .  
Ibid.  

§ 13. Right  Side of Road and Passing Vehicles Traveling i n  Opposite 
Direction. 

Evidence that trailer-tanker was sticking out to its left of the ceiiter of the 
road when struck by defendant's car held to take case to jury on issue of 
negligence. Gladden o. S e t x r ,  269. 

14. Passing Vehicles Traveling in Sanw Direction. 
Passing vehicle in heavy fog limiting visibility to 100 or 125 feet, 260 or 

300 feet before reaching curve held sufficient evidence of negligence. Trinfield 
d .  Smi th ,  392. 

8 15. Bicycles. 
Negligence on part of rider ordinarily will not be imputed to guest pas- 

senger on bicycle who has no control over its movement. Hensley v. Biggs, 114. 
Evidence held for jury in actiou by guest passenirer on bicycle against 

motorist colliding with the vehicle. Ibid.  

§ 18g (4 ) .  Competency and  Relevancy of Evidence-Opinion Evidence. 
Testimony of the driver of a car that he would hare passed defendant's 

truck several feet hefore reaching a highway intersection if the t r w k  lind not 
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pushed him off the road, is held competent a s  a "shorthand statement of fact" 
and not objectionable as  a conclusional assertion invading the province of the 
jury. Tarkington v. Printing Co., 354. 

8 18g (5). Evidence-Physical Facts. 
Physical evidence a t  the scene of the accident in suit held not such as  to 

necessarily negative plaintiff's testimony as  to speed. Winfleld v. Smith, 392. 

§ 18h (2). Sufflciency of Evidence and Sonsui t  on Issue of Negligence. 
Evidence held for  jury as  to whether mechanical signal as  required by 

statute was given before stopping bus. Banks v. Shepard, 86. 
Action of owner in grabbing wheel from driver upon skidding of car to 

hardly perceptible degree, causing accident injuring driver, held to take case 
to jury on issue of owner's negligence. CResser c. NcCall, 119. 

Evidence that tractor-trailer was blocking car's lane of travel a t  night, and 
that tractor-trailer did not have rear and clearance lights burning as  required 
by statute. held sufficient on issue of negligence to take case to jury, the ques- 
tion of proximate cause being for its determination. Thomas v. Motor Lines, 
122. 

Evidence that  the driver of a tractor-trailer traveling north on a dark and 
stormy night had stopped a t  a Alliug station on the west side of the highway, 
and at  the time of starting his vehicle back across the highway to resume his 
journey, the driver saw the lights of a car approaching from the opposite direc- 
tion. but nevertheless drove his vehicle into the path of the approaching car, 
is held snfficient evidence of negligence to overrule defendant's motion to 
nonsuit and motion for a directed verdict in his favor on the issue of negligence. 
Thowins c. Motor Li??es, 122. 

Evidence that tractor-trailer was in perfect mechanical condition, and that 
engine unaccountably stitlled as  vehicle was beiug driven onto highway from 
filli~ig station. is snfficient to permit an inference by jury that stalli~ig of engine 
was due to want of clue care on the part of the driver. Ibid. 

Evidence that driver. upon stalling of his motor, and seeing headlights of 
approaching car, consumed whole time before collision in attempting to restart 
motor instead of turning on vehicle's rear and clearance lights held sufficient to 
permit jury to infer want of due care on part of driver. Ibid. 

A pnfaenger in the truck driven by intestate testified to the effect that inte- 
state waq driving on hi3 right side of the road in an ordinary manner, that 
defendant's tractor with trailer-tanker was traveling in opposite direction, and 
that the truck hit the trailer-tanker which was sticking out to its left a s  the 
tractor was being driven to its right of the road, resulting in intestate's death. 
Held: The testimony iq sufficient to support an inference that the defendant 
riolnted G.S.  20-146 in failing to drive his tractor-trailer on his right half of 
the highway, proximately causing the death of plaintiff's intestate, and nonsuit 
was error, defendant's evidence in contradiction not being considered. Glad- 
den v. Sctscr. 269. 

Evidence tending to show that the drirer of a truck was traveling 35 to 40 
miles per hour in an early morning fog which limited visibility to 100 or 125 
feet, that he had overtalien a vehicle traveling ill the same direction and was 
attempting to pass such vehicle 250 or 300 feet before reaching a curve, and 
collided with plaintiff's car which approached from the opposite direction, is 
hcld sufficient to be submitted to the jury on the issue of the negligence of the 
clrivcr of the trucl;. W i n f i e l d  v. Smith, 392. 
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Evidence that defendant's disabled truck was standii~g on highway a t  night 
without lights or warning signals held sufficient to takt? case to jury OII issue 
of negligence in each of actions instituted by driver and passengers 111 car 
which struck rear of bus. Wilson 2;. Motor Lines, 551. 

ISvidence held for jury on question of negligence of motorist in failing to 
slacken speed or sound horn in approaching pedestrian obvio~~sly ohlirious 
to danger. TVillia?ns v. Henderson, 707. 

§ 1 8 h  (3). Nonsuit on  Ground of Contributory Negligence. 
The evidence tended to show that in driving down grade nearing an under- 

pass plaintiff ran into a dense fog mixed with smoke which limited visibility 
to ahout nine feet, that he immediately slowed to f l f t e~n  or twenty niiles per 
hour, and, after proceeding six or eight yards, ran into the rear of defendant's 
hus, which was stopped about the center of plaintiff's lane of traffic without 
lights, flares or other warning signals. Held: The evidence is insufficient to 
esti~blish contrihutory negligence on the part of p l a i n t 8  as  a matter of law, 
and nonsuit on this ground was error. Damson v. Travlsportatio?~ Po., 38. 

Evidence held insufficient to establish contributory negligence a s  matter of 
lnw on part of driver hitting unlighted vehicle on highway. Thomas v. .lfotor 
Iinen, 122. 

Evidence held to show contributory negligence as  matter of law on port of 
tlriver hitting unlighted vehicle on highwxy. Go2 v. Lee, 155; Brown z'. Rua 
I,ines, 493 ; Wilson v. Motor Lines, 531. 

Plaintiff's car struck truck which had passed third vehicle traveling in same 
tlirccation as  truck, but while rear of truck was still blocking part of plaintiff's 
h n e  of traffic, impact occurring while plaintiff's cnr was a little to its left of 
wntcr  of road where it  had skidded when plaintiff applied brakes up011 being 
sudrlenly confronted with blocked highway after rounding curve. Hcld: Evi- 
dence did not disclose contributory negligence on part of plaintiff as a matter 
of law. 1Virtfield r 3 .  BrrLith, 392. 

Passing vehicle a t  intersection in violation of G.S. :!0-150 ( c )  held contri- 
hitory negligence as matter of law. Cole v. Lumber Co, 616. 

Pedestrian held not guilty of contributory negligence as  matter of law under 
circ~imstances of the case in failing to look before attl?n~l~ting to c4ross high- 
way. Williams v.  Ilcndernon, 707. 

§ 1Hi. Instructions i n  Auto Accident Cases. 
Plaintiff was a four year old boy, and thus too young to be chargeable with 

contributory negligence. Held: An instruction that  if plaintiff's acts were the 
sole proximate cause of his injury the jury should answer the issue of negli- 
gence in the negative, but further charging that the jury would have to fnrtlier 
find that there was no negligence on the part of the defendant in the operation 
of his motor vehicle, must be held for reversible error a s  omitting the element 
of proximate cause, even though in other parts of the charge the court cor- 
~ w t l y  instructed the jury that negligence on the part of defendant must have 
been the proximate cause of the injury to render defmdant liable therefor. 
O~.cc?z v .  Rowers, 651. 

§ 20. Negligence on P a r t  of Guest o r  Passenger. 
I n  this nction by a passenger against the driver of the vehicle, defendant 

alleged that  the accident Ras caused by the interference of the passenger with 
defendant's driving when they were confronted with an emergency. The only 



S. C.] ANALYTICAL IKDEX. 807 

evidence of interference was that the passnger exclaimed "Look out . . . that 
car is going to hit you." and defendant testified that  the examination had no 
d e c t  on him. Held: The refusal of the court to submit an issue of contribu- 
tory negligence was not error. Hooper u. Glenn, 570. 

Owner held negligent in grabbing wheel from guest-driver when car skidded 
to slight extent on met highway. Chesser v. McCall, 119. 

§ 20b. Negligence Imputed t o  Guest o r  Passenger. 

Segligence on the part of the rider ordinarily will not be imputed to a guest 
passenger on the bicycle who has no control over its movement. Henslcy a. 
Briggs, 114. 

Negligence on the part of the driver will not be imputed to a guest riding in 
the automobile when the guest has no interest in the car and no control over 
the driver. Thomas v. Motor Lines, 122. 

§ 22. Actions by Guests o r  Passengers. 
In this action to recover for injuries to a boy riding on a bicycle with the 

owner, plaintiff's evidence tended to show that the bicycle was being ridden 
on its left shoulder of the highway and that an antomobile operated by defend- 
ant, traveling in tlie opposite direction, was suddenly driven off the hard sur- 
face on its right, and hit the bicycle. Plaintiff alleged that defendant saw or 
by the exercise of reasonable care could have seen the boys on the bicycle and 
could have avoided the collision by the exercise of reasonable care. Held: 
The granting of defendant's motion of nonsuit was error. Hensley v. Brigga, 
114. 

In this action by passengers in an automobile against the driver and owner 
of a truck to recover for injuries sustained when the car collided with the 
truck parked on tlie highway a t  night without the statutory warning signals, 
an instruction that plaintiffs would not be entitled to recover if the negligence 
of the driver of the car was the sole proximate cause of the accident, is held 
sufficient on the question of insulated negligence. Wilson v. Motor Lines, 531. 

5 23a. Owner's Liability for Driver's Negligence in  General. 
Mere ownerchip does not impose liability for the negligence of the driver of 

an automobile but liability of the omner rests upon the doctrine of respondeat 
supo-ior, which appliec only if the driver is  the owner's employee and is a t  
tlie time about the owner's busine~s and acting in the course of his employ- 
ment. Hillson 2). Chemical Corp., 476 

While not every detiation of the servant from the strict execution of his 
duty is <nfEcient to wspend the master's liability, if the servant, though 
originally bo~ind upon n mission for his master. completrly forsakes his ein- 
ploymcnt and goes on an csclusively persolla1 mission, the course of employ- 
ment is interrupted ant1 is not resumed until the serrant returns to the path 
of dnty where the deriation occurred, or to some place where in the perfornl- 
iunce of his duty he should be. Ibid. 

3 2$54e. Sufficiency of Evidence on Issue of Respondeat Superior. 
The evidrnce tended to show that defendant's drirer was employed to trans- 

port certain workers to and from defendant's plant, that  he was required to 
keep the car a t  defendant's plant during the night, that on the day in ques- 
tion. after discharging the last employee a t  his home, the driver went on an 
umnl;tliorizetl personal mission of his own, and that the accident in suit 
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occurred while the driver was  returning to his work the nes t  morning but before 
he had reached the place where the  deviation f rom the course of his einploy- 
ment occurred. H c l d :  The evidence is  insufficient t o  be submitted to the jury 
on the  issne of wspondcot strprrior. Hinson v. Chemical Gorp., 476. 

Evidence in this case held insufficient to show t h a t  defendant employee 
parked the truck of his codefendant on the highway where i t  was  permitted 
to stand ~ m t i l  af ter  darkness without lights or  flares, or  that ,  if he (lid so, he 
was  engaged in the scope of h is  employment, and judgment of nonsuit i s  up- 
held. Ozcc?ts c. Tl'hitc, 614. 

§ 28d. Competency of Evidence in  Manslaughter  Prosecutions.  
Where there is  evidence t h a t  defendant was  driving a t  excessive sl~eetl on the 

entire t r ip  to and  from a city in another state,  the admission of testimony as  to 
excessive speed a t  the beginning of the  journey, even though somewhat remote, 
will not be held prejudicial. S. v. Femtrc:ss, 248. 

Testimony of a witness that  the ca r  passed with the accelerator "wide open" 
and t h a t  i n  his opinion the ca r  mas traveling 85 miles per  hour,  i s  held compe- 
tent a s  testimony of mat ters  apprehended by the witness through his senses 
and relevant to the issne, and i t s  admission does not constitute reversible error,  
certainly in view of i t s  support from the physical facts a t  the scene of the 
wreck which occurred a few moments later,  and the fac t  that  the witness later 
testified to substantially the same import without objwtion. Ihrd .  

§ m e .  Sufficiency of Evidence a n d  S o n s u i t  i n  Manlilaughter Prosecutions.  
Evidence in this case of defendant's driving a t  all excessive speed while> 

intosicated, resnlting in  a n  accident causing the  death of passenger. in his 
cnr,  held sufficient to sustain conviction of manslaughi er. S .  v. E'c ? t t r c . . ~ . q .  248. 

The evidence favorable to the State,  though contradicted in material  rerpects 
by tlefendant's evidence, tended to  show that  defendant was in to~ icx t t~ r l ,  tha t  
h r  collided with a motorcycle which \vaY traveling ill the oppo.ite direction, 
r e ~ ~ i l t i n g  in the death of the cyclist, and tha t  the on13 mnrks on the highway 
tc~ncling to show the point of impact mere on defendant's left side of the high- 
wly .  H?ld: The evidence was  sufficient to overrule  defendant'^ motions to 
non.nit in a prosecution for manslaughter. S. v. Spiz'r y, 375. 

!ij 20f. Ins t ruct ions  i n  Mans laugh te r  Prosecutions,  
There was  evidence tha t  a fifth of whiskey was  foond in the wrecked car  

which tlefentlant was driving and tha t  shortly before the accident a n  officer of 
the law had told defendant he was  too drunk to drive and  reqnirecl him to 
tnrn o re r  the wheel to another.  Ifeld: The evidence of defendant's intosica- 
tion was  sufficient to justify the  court in reading the s ta tu te  and charging the  
jury upon the law of drunken driving. S. c. Fcntreas,  248. 

29b.  Prosecut ions  f o r  Reckless  Driving. 
The State 's  evidence tending to show t h a t  defendant was  driving some 

eighty to ninety miles per hour o re r  a highway wherecn s e w r a l  other vehicles 
were moving a t  the  time, is  sufficient to overrnle defendant's motion to nonsuit 
ant1 sustain conviction of reckless driving, G.S. 20-140, and driving a t  n speed 
in excess of fifty-five miles per hour,  G.S. 20-141. S. c. Vanholj, 16'7. 

C'ircumstnntial evidence, together with defendant's silence in face of ac- 
cusation under circumstances calling for  denial held ctufficient on question of 
defendant's identity a s  driver of car.  AS. v .  Sazcycr, 713. 
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§ 30c. "Highway" W i t h i n  Meaning of D r u n k e n  Driv ing S ta tu t e .  

The portion of a sidewnllr between a street  a n d  a filling station,  open to the  
use of the  public a s  :l mat ter  of r ight for  the  purposes of vehicnlar trilffic, is  
a "highway" within the  meilning of G.S. "-138. 8. c. P~I.Yu,  361. 

3 30d.  Prosecut ions  f o r  D r u n k e n  Driving. 

Circumatnntial evidellce, together with tlefenclant's silence in face of accusa- 
tion u n t l ~ r  circumstnllcw cnlling fo r  denial. llc'ld, sufficient a s  to defendant's 
identity ah driver of car.  S. 1..  S a ~ c u e r ,  $13. 

§ 34b.  P rocedure  f o r  Revocation of I lr iver 's  License. 

Power to  suspend or revoke a n  autonlobile driver's license is  rested escln- 
sirely in the  Sta te  D e p a r t m e ~ ~ t  of Motor Vehicles, subject to the right to review 
I I ~  the Superior Court. G.S. 20, Art. 2, and a prorision in a judgment in a 
1)rosecntion for  violation of n statutory provision regulating the  ol)eration of 
motor rehicles, t ha t  deftwdii~it 's license be surrenderecl nnil t ha t  defendant not 
operate n motor rc~hic l t~  on the public highnilys fo r  a s t i ~ ~ u l a t e d  ~ ) r r i o d ,  is void 
: m i  will be str icken 011 alq>eal. 8. v. T17nr~.c,~r. 299. 

a 1. Elemen t s  of Offense of Wil l fu l  Nonsupport .  

111 n pro<ecution of defendal~t  for  willfnl nonsupport of his illegitimate child. 
the I ) ~ l r t l ~ n  is  on the S t : ~ t e  to prove beyond a reasonable doubt t ha t  defendanl 
i. the fnther of the  child. tha t  he had rrfuued o r  neglected to support it. and 
that  ~ n c h  refusal or neglrct \vns willful. S. c .  Blliso~i,  59. 

The offense proscribed by G.S.  49-2 is the  willful neglect or refusal  of the  
fnther to support his illegitimate child, the  mere begetting of the child not 
l)t,il~g clenominnted a crime, m ~ d  the question of paternity being incidental to 
the prowcution for  nollsup[)ort. S ,  1'. ROicsel', 330. 

§ 5. Competency of Evidence in Prosecut ions  f o r  Wil l fu l  Sonsuppor t .  

I n  n prosecution of defendnnt for willful failnre to support his illegitimate 
child conceived dur ing wedlock of the mother, the  admission of testimony by 
th(1 prowcntr is  nq to the  non:lc2cws of the  h~ i s l~nn t l  a t  the time of conception is  
e r ror  entitling defendilnt to a new tritll. S. 1.. Roir)tia~r. 203. 

9 6. Sufficiency of Evidence  a n d  S o n s u i t  i n  P r o s ~ c u t i o n s  f o r  Wil l fu l  S o n -  
suppor t .  

Eritlence in this prosec~ition of tlefe~ltlnnt fo r  his willful neglect o r  r ~ f u s a l  
to support hi\ illegitimnte child held rnffic3ient to ovrr ru l r  motions to nonsuit. 
S. v. Rolrro.. 3.10. 

§ 7. Verdict  i n  Prosecut ions  f o r  Wil l fu l  Sonsuppol ' t .  
A verdict of "guilty of willfnl 11onsnl)l)ort of illegitimnte child" is  insnffi- 

cient in that it fai ls  to fis the pnternity of the rhild.  A'. 1..  Blliso~r, 59. 

9. Appeal  i n  Prosecut ions  f o r  \Villful Sonsuppor t .  
17ntler the  proviqionu of G.S.  49-7 :I ( l ~ f ~ ~ l d i ~ l ~ t  in a proseclltion for  11011Slll~- 

port of hi< illegitimate child nlay r11)pe:ll from :I verdict establishing hi.; 
p:itrrlrity of the child notnithstm~cling tha t  t h r  verdict finds him not guilty of 
J l O l l ~ l l ~ ~ l I ~ t .  8, 'U. ( '11 111f'Jl t. 014. 
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Q 18. Action By or on Behalf of Child Against Father. 
G.S. Chap. 49 and G.S. 7-103 provide an exclusive rvmedy to compel a father 

to provide for the support of his illegitimate child, and the statutes do not 
authorize the child to maintain a civil action to coml)el its father to provide 
for its support. dllcn v .  Hunnicutt, 49. 

BILL O F  DISCOVERY. 

1 Nature and Scope of Remedy to Obtain Infarmation to Draft Com- 
plaint. 

Under G.S. 8-89 a plaintiff is entitled to an order requiring defendant to pro- 
duce specifled papers and documents to afford information necessary to the 
filing of the complaint. Flanner a. St. Joseph's Honlc, 227 N.C. 342, distin- 
guished in that the matter sought to be discovered in that case was not neces- 
sary a s  a basis for flling complaint but to the conirnry related to mntter 
which it  would have been improper to allege or which was not necessury to 
the statement of the cause of action. Nance v .  Gilmove Clinic,  334. 

An order for  an a d ~ ~ e r s e  examination should never be allowed for the pnr- 
pose of ascertaining whether or not a cause of action exists. G n u  u. Buc I. ,  74s. 

Q 3. Amdavit and Proceedings to Secure Order for Examination. 
An application for  examination of the adverse pnrty to obtain inforrnntion 

necessary to the preparation and flling of complaiut must show the grounds 
upon which the action is bottomed and in what maimel- the informatioll hcn~glit 
is material and necessary to plaintiff's cause of nctlon. C l ' l i ~  v .  Raw, 74s. 

BILLS AND NOTES. 
Q 3. Consideration. 

Mutual considerations in execution of note cannot s ~ ~ p p o r t  snl)wquetlt ngrce- 
ment by payee to forego interest. Clement v. Clcmcrtt. 636. 

Q 24b. Acceleration Clauses. 
Subsequent agreement held to defeat payee's right to invoke i~ccvlt.r:~tion 

clause. Credit Corp.  v. Roberta, 654. 

Q 34 U. Judgment on Pleadings in Action on Note. 
Where the maker admits execution of n note and chattel mortgage autl the 

nonpayment of the note, nothing else appearing. the pxyw is entitled to jntlg- 
ment on the pleadings, and the submission to the jury of the question of the 
maker's liability on the note is error. Hutchins 2.. Duria, 67. 

Q 37. Elements and Essentials of Offtmse of Issuing Worthless Check. 
The offense proscribed by G.S. 14-107 is not the attempted payment of n debt, 

but the giving of a worthless check with its resulting i n j u r ~  to society in 
undermining confidence in negotiable paper. R. v. 117h ;it2, 513. 

BOUSDARIES. 

8 1. Ascertainment of Boundaries-Genera1 Rules. 
Whnt are  the boundaries of n deed is to be determined in accordance with 

tlw intent of the grantor from the four corners of the instrument and is R 
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question of law for the court;  and it  is for the jury to determine where the 
bountlaries are  actually located. Lee u. McDonald, 517. 

8 2. General and Specific Descriptions. 

Where a deed states in the description that it  includes certain lots, desig- 
nated by n ~ ~ m h e r .  but the prior description by metes and bounds does not in- 
clude snch lots in their entirety, the particular description by metes and 
bounds controls unless it is clear that the grantor intended to convey the addi- 
tional land not embraced in the particular description. Lee v. McDowald, 517. 

I t  is only when the specific description is ambiguous, or insufficient, or there 
is reference to a fuller or more accurate description, that the general descrip- 
tion is allowed to control. I b i d .  

7. Processioning Proceedings-Parties and Procedure. 
Where defendant in a proressioning proceeding denies petitioner*' title and 

pleads twenty years adverse possession as  a defense, G.S. 1-40, the proceeding 
is  assimilated to an action to quiet title, and the clerk should transfer the 
muse to the civil issue docket for trial upon the issues of whether petitioners 
own the lnntl described in the petition and as  to the location of the land so 
described. G.S. 1-399. Sinzmom q:. Lee, 216. 

3 9, Bu12den of Proof in  Processioning Proceedings. 
Where defendant pleads title by adverse possession he has the burden of 

proof npon this affirmative defense. Plemmons v. Cutshall, 595. 

8 10. Nonsuit in  Processioning Proceedings. 
Where in a processioning proceeding it  appears that the parties are  owners 

of adjoining tracts and that a bona fide dispute exists between them a s  to the 
location of the dividing line, nonsuit is not proper; if additional parties are  
necessary to final determination, court should grant continuance and not 
lionsnit. Ple111mo118 v. Cutshall, 595. 

Where. in a l~rocessioning proceeding, thc title of the respective parties is not 
in dispute, and the only real controversy is as  to the location of the dividing 
line hetween the lands of the parties, nonsuit is erroneouqly entered. G.S. 
Chap 36. RI otc 1 t  c. Hodges, 746. 

BROKERS. 

3 12. Actions for  Comniissions. 
Where the principal denies that he made m y  coiitrwt \\ it11 plaintiff broker 

for the qalr (if lnmhrr and denies he hat1 received any orders through plaintiff. 
the burden i- (111 r~laintiff not only to prove the brokerage contrnct but to prove 
each ortler nl>cnl which he asserts his right to commivion, G.S. 8-45 not being 
applicable. nntl it i\ error for the court to charge on the issue of damages that 
there \\-a< 1111 controversy as  to the amount and that if the jury should find the 
plnintiff'c evitlcnce to be triic~ to answer that issue in the, sum demanded by 
plaintiff. G . S  1-180. Haines c. Clark, 751. 

1 .  Rights and Liabilities of Third I'ersons t o  Broker. 

Plaintiff l~rolrer alleged that he had been given exclusive contract to sell 
certain property, that he secured a prospect, and that thereafter the prospect 
ant1 another real estate broker entered into an agreement under which the 
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prospect, a f t e r  the  expiration of plaintiff's option, purchased the  property 
through the  other broker upon such other broker's agreement to  split com- 
inission. Held: I n  the  absence of allegation t h a t  plai~lt iff 's  option was  regis- 
tered, the  complaint fails  to s ta te  a cause of action. Etlcv c.  Arnold. 315. 

BURGLARY. 

Q 10. Conlpetency a n d  Relevancy of Evidence.  
Evidence a s  to the  conduct of defendant a f t e r  breaking and  entering may be 

considered by the  jury in ascertaining the  intent of tlie accused a t  the  t ime 
of t he  breaking and  entering. S. c. Reid, 561. 

8 11. Sufficiency of Evidence  a n d  Nonsuit. 
The  State's evidence tended to  show t h a t  defendant's estranged wife went 

to  he r  father 's  home fo r  protection and  tha t  h e r  fa thel  furnished her  :I house 
on his f a rm,  t h a t  defendant went to  this house a t  nightt ime, writ to ;I 1)rtl- 
room window, aroused his  wife and  threatened to kill he r  if she tiid uot let 
h im in,  c u t  t he  screen window from top to  bottom and  finally entered the  house 
throngh t h e  back door, and left  when he  fonnd tha t  his wife had fled. Ni ld :  
The  eridence was  sufficient to  overrule defendant's 111otiol1 to 11011*111t ill a 
 rosecu cut ion for  burglary. S. c. Szo'lcs, 272. 

I.:ritlence of e ~ c h  defendant 's  guil t  of first degrtv 1)111ylitry lti'111 s!1'':i.'t~nt to 
he s ~ ~ b m b i t t e d  to  the  jury and overrule defendant's' motiolis for no11r11it 0 1 1  this 
charge. S. c. Xatk i s ,  608. 

Whether  defendant intended to commit rape ;IS c111i1yt~l in bill of ill~lir~trnont 
o r  crime against  na ture  in  accordance with his r~~it11wc.c. 11c'ltl cli~c-ti(~ri for 
jury. A'. c. Reid, 6G1. 

Fingerprint  testimony, together with other wit1rnc.r of tlcft~1it1;lnr.i' :\lilt, 
Irclrl sufficient to  trike question of defendant 's  i t lwt i ty  1s ] ) f ' ~ . l ) c ~ t ~ ~ : ~ r o ~ .  of (.silnr 
1-0 jury. Ibid.  

Ii 12b. Ins t ruct ions  o n  Less  Degrees  of ('rinic.. 
I n  a prosecution fo r  burglary in the  first degrtlc it i:; orrol. for the conrt  to 

fail  to charge the  jnry t h a t  i t  may  return n vrrtlicr of gnilty of I ~ ~ r g l i ~ r y  in 
the  first degree with recommendation of imprisonment for  l i f ~ .  S. I . .  Jlrctlris, 
508. 

$ 13b. R i g h t  of J u r y  t o  Convict  of Less  DeglSces. 
I n  a prosecution for t)urglarg in the  first degree, i t  i.: pc'lsmiq<il)lr f ( ~ r  the  jnrv 

lo  convict the  defendant of a n  a t tempt  to cLommit l n ~ r : l ; ~ ~ y  ill tht. w c ~ ~ ~ l t l  (10- 
pree. JS. 2.. Rtirles, 272. 

Even where the  j w y  finds fac ts  consti t l~ting 1)urglnry in the  fir+t degrc~c in 
n prosecution for  this offense, i t  may  return a rertlict of gnil ty of burglary in 
t he  first degree, o r  guilty of burglary in the  first degree. with r econ~n~rndn t ion  
fo r  imprisonment for life, or,  if t h r  jnry deem.: i t  proper. gnilty of I ) ~ ~ r g l a r y  ill 
the  second drgrce. S .  r .  Jlntlrin. XIS. 

8 14. Judgmen t  a n d  Sentence.  
T'pon conviction of a n  a t tempt  to  commit burglary, court may s e n t ~ n c e  dc- 

fendant  t o  State's Prison fo r  te rm not in excess of ten gears,  since the  a t -  
tempt is  a felony. S. 2;. Si~l'les, 272. 
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CARRIERS. 

8 11. Carriage of Goods-Spoilage i n  Transit. 

A shipper makes out a prima facie case by showing delivery of perishables 
to the carrier in good condition and delivery to the consignee a t  destination in 
had condition. Precythe a. R. R., 195. 

It is the duty of a common carrier to transport perishable goods in proper 
cars and to use reasonable care for their preservation and prompt delivery. 
I b i d .  

The original carrier is liable to the shipper for loss occasioned by negli- 
gence of its connecting carrier. Ibid. 

Evidence of failure to re-ice a t  terminal yard as  required by rules held 
snfticient for jury on issue of carrier's negligence. Ibid. 

1 3  Carriage of Goods-Liability After  Arrival of Goods a t  Destination. 
Defendant carrier's contention that  its liability for care of a shipment of 

perishables ceased upon delivery of the car on consignee's private track is  not 
determinative when there is  evidence of negligent failure to exercise due care 
for the preservation of the shipment resulting in the damage prior to delivery 
of the car on the consignee's track. Precythe v. R. R., 195. 

9 21b. Injuries to  Passengers i n  Transit. 
Eridence that a cab driver traversed a sharp turn a t  40 miles per hour, and 

that the riolent motion of the cab threw plaintiff, a passenger, against the 
right rear door, that the door came open, and plaintiff fell from the cab to 
hi- injury, is hcltl snfficient evidence of negligent operation of the taxicab to 
overrule the cab company's motion to nonsuit in the passenger's action for 
damages. Lunsford, z.. Marshall, 610. 

Plaintiff passenger testified that he was thrown against the rear door of the 
taxicab by the violent motion of the cab, that the door came open, and that he 
was thrown from the cab to his injury. Plaintiff testified that  he did not know 
whether the door was securely fastened or not, and the driver testified that 
as  f a r  as  he knew the door was in perfect condition. Held: I t  was error for 
the court to submit to the jury as  an element of negligence whether the cab 
company failed to maintain the door and lock in proper condition. Ibid. 

CHATTEL XORTGAGES AND CONDITIONAL SALES. 

§ 8a.  Place of Registration-Instruments Executed in Other States. 

Where personal property subject to a conditional sale contract or c h a t t ~ l  
mortgage is brought into this State by the nonresident purchaser while he is 
on a temporary visit, the personalty does not acquire a situs here within the 
meaning of our registration statute, and such lien is not required tn hc rcgis- 
tered ill any county of this state. Credit Corp 2,. Walters, 443. 

8 8b. Lien of Mortgages Registered i n  Other States. 
The uniform sales act of the state wherein the property wnq l)llrcha\~d and 

the conditional sales contract registered in accordance with its l a w  cannot 
he given an effect contrary to the prorisions of our registration stntntey G.S. 
47-20. G.S. 47-23. since our statutes make no exception in favor of a conditional 
sale contract or chattel mortgage executed and effected in another state when 
the property embraced in such instrument is subsequently hrought into this 
State. Credit Corp v. Walters, 443. 
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CHATTEL I\IORTQAGE:S AND C0SL)ITIOSAL SATJES-Covtinzted. 

An automobile purchased by a nonresident in another state and subject to 
a conditioncll sale contract, registered i11 accordance wit11 the laws of such 
other state, was brought into this State by the nonresident while on a tempo- 
rary visit. The automobile was seized under execution of a judgment obtained 
here against the nonresident. Held: The lien of the conditional sale contract 
is superior to the lien obtained by levy under execution. Ibid. 

The lien against personalty acquired by levy under execution of a judgment 
( ~ ~ n n o t  be superior to the interest of the judgment debtor in tlie property, and 
where the judgment debtor owns only an equity of redemption, the lien ac- 
quired by execution is subject to the prior lien of a chntlel mortgage or condi- 
tional sale contract when such instrumeut is not recluired to be registered 
here. Ibid. 

The rule that the lien of a chattel mortgage properly registered under the 
laws of the state in which it was executed will be enforced under comity is 
subject to modification by the statutes of the state in which the lien is sought 
to be enforced when the full faith and credit clause of the Federal Constitu- 
tiou is not invaded. Discount Corp. v. McKinney, 727. 

The burden of proof is on the party claiming under the lien of a chattel 
mortgage registered in another state to show a valid lien under the laws of 
such other state and that his case is within the protection of the rule of 
comity as  modified by the statutes of the state in which he seeks to enforce the 
lien. Ibid. 

Instructions susceptible to the interpretation that  if the mortgagee used 
clue diligence in ascertaining tlie identity and residencc~ of the mortgagor, the 
lien would be ~ a l i d ,  held favorable to the mortgagee and not erroneous on i ts  
ttppeal, since the validity of the registration depends ul~on the ultimate fact of 
record in the proper county and not upon the diligence addressed to its accom- 
plishment. Ibid. 

Since the burden is upon one claiming under the lie11 of a chattel mortgage 
registered in another state to show that the lien is wlitl in such other state 
atid also that it  is enforceable iu this State under ihe rule of comity, all 
instruction to the effect that if the chattel had come to rest in Sort11 Carolina 
and the mortgage had not 1 1 ~ ~ 1 1  registered here( G.S. 47-20) the lien of the 
mortgage recorded in such other state would not be enforceable here, hut if 
the chattel mortgage wns properly registwed in the state in which executed 
no one could get title free from snch lien, is held favorable to the mortgagee 
a n d  cannot be held for prejudicial error up011 its appeal. Ibid. 

Plaintiff's evidence te~ided to show that the automobile was purchased in 
another state, that the purchaser. purporting to be a resident of such other 
state, executed a conditional sales contract which was duly registered under 
its laws. Defendant introdwed the deposition of the purported purchaser that 
he had not purchased the caar and had not executed t h ~  conditional sales con- 
tract and that he resided in a third state. The laws of the state wherein the 
chattel mortgage was regiqtered require that the instrument be recorded in 
the county in which the mortgagor resides. Held: The question of proper 
registration was largely one of fact, and the verdict of the jury in plaintiff's 
favor is determinative of tlie rights of the parties. I b X  

lob. Registration and Time of d t t a c h n ~ e n t  of Lic.11. 

A chattel mortgage is effective as  agi~inst creditors and purchasers for value 
o n l ~  from the time of registration. E'innllcc Corp. o. Trodyes. 580. 
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9 10c. Who Are Creditors and Purchasers for  Value Protected Against 
Unregistered Instruments. 

-4 creditor is not protected from the claim of the mortgagee in an unregis- 
tered chattel mortgage until he has in some legal manner acquired a lien 
against the personal property, but a pre-existing debt is a valuable considera- 
tion and is  sufficient to support the claim of the creditor when he has acquired 
a lien on the property thereunder. Financc C'orp. v. Iloclgcs, 580. 

9 10d. Liens and Priorities Under Registered Insti~urnents. 
Where chattel mortgage is not registered until after the property had been 

seized under esecution on a judgment against the mortgagor, the lien of execu- 
tion has priority over the lien of the chattel mortgage. Fir~aticc Corp. G.  

Hodges, 580. 

3 10e. Claims ancl Priorities Under Unregistered Instruments. 
An unregistered chnttcl mortgage creates no equity in the mortgagee. 

I.'itrrrncc Corp. v. Hodgts, 580. 
The rule that  the equitable owner may assert his claim against the grantee 

or lienee of the apparent owner unless such grantee or lienee is a purchaser for 
w l n e  without notice, does not apply to the mortgagee in an unregistered chat- 
tel mortgage, since an unregistered chattel mortgage creates no qnity in the 
mortgagee. Ibid. 

tj 17. Right to  Foreclose and Defenses. 
Def(wlnnt esecnted note secured by chattel mortgage 011 an automobile pay- 

able in monthly installn~ents and containing nu acceleration clause in case of 
default in any monthly payment. Defendant alleged that the car was involved 
in a wreck, that she reported same to the manager of one of plaintiff's offices 
in accordance with the agreement, that  the manager advised her to withhold 
further payments until the repairs to her car could be adjusted with the in- 
surance company, and that in violation of this agreement plaintiff instructed 
the repair shop not to release the car until the entire balance due on the pur- 
chase price was paid and instituted this action to recover the entire amount 
due. Held: The allegations are sufficient to defeat plaintiff's right to invoke 
the acceleration clause, and judgment on the pleadings iu plaintiff's far or wnc 
error. Credit Corp v. Roberts, 654. 

CLERKS O F  COCKT. 

5 7. Jurisdiction as  Juvenile Court. 
Where defendant is over sixteen years of age during the time 11c is charged 

with willfully neglecting or refusing to support his illegitimate child, t l , ~  
Superior Court and not the Juvenile Court has jurisdiction. ~ ~ o t ~ v i t l ~ b t a n t l i ~ ~ g  
that conception of the child occurred prior to defendant's sisleci~th I~irthd:~y. 
8. v. Bozoso, 330. 

COMMON LAW. 

So much of the coinmoll lam as has not heen nbrogatetl or rcpcnlctl by rtn- 
tnte is in full force and effect within this State. G.S. 4-1. Srholtcns v. 
Rch olteva, 140. 

Comn~on law disability of husband to maintain action in tort a g a i ~ ~ s t  wife 
obtains in this state. Ibid. 
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CONSPIHACT. 

8 1. Acts Constituting Civil Conspiracy. 
An agreement to do LI lawful act cannot constitute I wrongful conspiracy. 

Eller v. Arnold, 418. 
CONSTITUTIONAL LAW. 

5 &. Legislative Power-Delegation of Authority. 

The General Assembly cannot delegate authority to nialce law. S. v. Curtis, 
169. 

lob .  Power and  Duty to  Determine C!onstitutional!ity of Statutes. 

The courts will not declare an act  of assembly unconstitutional even when 
clearly so, except in cases properly calling for the determination of its validity, 
: ~ n d  where the parties refrain from raising the question by plea or otherwise, 
the court mav not determine that  an act of assemblv is unconstitutional but 
n ~ u s t  act upon the presumption of constitationality. Irr~trtc'r v. Srct~,~an~ukcr ,  
383. 

8 10d. Supervisory Power of Supreme Court. 
The Supreme Court is vested with authority to iwue any remedial writ 

necessary to give it  general supervision and control over the ~~roceedings of 
Inferior courts. N. C. Const., Art. IV, sec. 8. S. v. C o c * l ~ ~ m ~ .  ,723. 

And will stay judgment when, upon the record, i t  wonld be manifest injustice 
to permit imposition of sentence on the verdict. Zbid. 

The Supreme Court, in its supervisory power, has authority to entertain an 
application for permission to apply to the Superior Court for n writ of error 
rsoram nobis. I n  re  Taylor, 566. 

8 11. Scope of Police Power in  General. 
Uniform regulation operating alike on all within respective classes and 

which bears reasonable relation to health. safety, morals or general welfare 
lreld valid, notwithstanding that property might be more valuable if devoted 
to use proscribed by the regulation. K i n n e ~  v. Sutton, 404. 

14. Police Power-Morals and Public Welfare. 
I t  is within the police power of the State to enact laws prohibiting secular 

1111rsuits on Slunday. S. v. I'rantltanz, 6-11, 

Which power state has delegated to its nn~nicipalities. I h i t l .  

Ij 18. Equal  Protection Application and Enforcement of Laws. 

Legislative bodies may make classifications for the ab~plication of regulations 
1)rovlded the classifications :Ire practical and apply equally to all persons 
within n class, since the constitutional mandate proscribing discrimination 
requires only that there be no inequality among those within a particular 
group or class. Fifth Aniendment to the Federal Constitution; Art. 1, Sec. 
17, of the S. C. Constitution. S. v. I 'ranthan~, 641. 

8 19,. Searches and Seizures. 
The f :~c t  that e~idence is oht:~inrtl 1)y nnl:~wful menns doe4 not render s ~ ~ c h  

evidence inxtlmissible in this State in the a11se11ce of st:~tutory provision to the 
(cuntrnry, ant1 therefore testimony by officers tlint thej searched and found u 



qrlantity of ~ ion ta s -pa id  liquor in defendant 's  ca r  i s  competent notwi ths tandi~lg  
the s ea rc l~  was  made without a warrant .  8. c. Vuill to~, 16.2. 

Search war ran t  held valid. S. v. G?-oss, 734. 

3 ma. Due Process of Law; Law of the Land-Xature and Scope of Man- 
date in General. 

E',~ct tha t  lot wo11ld Iw more v;111~111le if devoted to u re  proscribed by zoning 
rrgulation does not deprive owiier of property without due  process of law. 
KI I I J IO)  1'. Sl i t ton ,  404. 

§ 22. Right to Jury Trial-Civil Actions. 

( 'on~t i tn t ional  r ight to jury tr ial  may be waived, and  i s  waived in compul- 
sory reference by failure to follow appropriate procedure for  preservation of 
right. Simnkons 2.. Lee, 216. 

3 33. Right to Trial by Ilnpartial Jury-Criminal Prosecutions. 

Esc ln~ io i i  of Kegroes froin grand and  petty jurier solely because of tlirir 
ri!c.tS 01 color denies Kegro defendants in criminal prouecntions the  equal pro- 
tection of the  laws required by the  Fvur tee~i t l i  Amendnie~lt  to the Federal  
('o~lct it 11tio11 S. v. Speller, 345. 

Ortlinarily, t r ia l  court's findings t h a t  Xrgroes had not been escludecl from 
jury  hecauie of race, a r e  co~iclusire,  but not so when tlefel~dant's c o ~ ~ n s e l  have 
11ut been given reasonable t ime to procure evidence in support  of their  chr~llenge 
to  thr  a r r ay ,  a n d  therefore findings a r e  11a r r~ t l  on incoirlplete evi t lenc~.  I b i d .  

FintIing\ t h a t  persons of defendmt ' s  race had not been excluded from jury 
1jec.nu.e of race held supported 11y e \  idence and  cnlrc~llisi\ e on nppeal. R zl. 
Rt i d .  561. 

3 34d. Right to Be Represented by Counsel. 

Whilc ill a capital  case, accused is  entitled to h a r e  counsel prehent a t  every 
stage of the  proceeding, i t  is  the duty  of counsel to ohserre wha t  trans1)ires 
during the  regular sittings of the  cour t  and  to ar range for  his notificatiou 
shonlil the  occasion arise. 8. v. Cochrell, 110. 

The  c o n ~ t i t n t i o l ~ a l  r ight of every defendant in a criminal prosecution to be 
~ e p r e w ~ l t e d  by counsel contemplates not only tha t  accubed shall  h a t e  the 
pri\  ilepe of engaging (.omisel. but also tha t  he and his  counsel shall  have a 
rru\onable opportunity in the  light of al l  nttendant circumstances to investi- 
gat?. prepare, and  present his defense. Constitution of S. C .  Art 1 ,  sec. 11. 
XIV Amendment to the  Federal  Constitution. S. u. Spcllcr, 3-15. 

S e w  t r ia l  awarded for  f a i l w e  to  gr:111t c~o~u i s t~ l  op1)ortnnity to pl'ocnrv 
c.vitlencc to support challenge to the ar ray .  Ib id .  

The itppoint~neilt of counsel for  a t l e f e n d a ~ ~ t  charged with felouies less than 
cxpitnl i.: within the  discretion of the t r ia l  cou r t ;  bllt in prosecutions f o r  capi- 
ti11 offrilw. tht. appointment of counsel i s  maiidatory. I n  re Taylor, 566. 

\7'11(.rt vtlritied petition for leave to apply to the Superior Court  fo r  wr i t  of 
csrror ( . ~ I Y I I I ~  t~obih, tlic recortl in the  c : l s~s  in which petitioner was  convicted. 
;111(i 11(1hm,v ~1~1.p1i.s ~ ) r ~ c e e d i ~ l g s  ins t i t l~ ted  by him. make i t  appear  t ha t  peti- 
tioner \r:~i; confronted with indictments fo r  capital  offenses and indictments 
for  frlonies Iws  than capital. and  tha t  the  tr ial  court  failed to  appoint counsel 
to reprwcnt h im notwitlistanding his alleged inability to employ connsel and 
l ~ i s  r tqnest  fo r  conlisel, tllr 1)rtition will he  allowed in rrspec.t of tlir { x p i t i ~ l  
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felonies and denied in respect of the felonies less tlinn capital upon such 
prima facie showing. Ibitl.  

$j 38. Cruel and  Unusual Punishment. 
Sentence of 18 nlonths on roads upon plea of guilty of issuing worthless 

check, without suspension upon condition of payment of' check, is within that 
allowed by law for misdemeanor and cannot be "crnel and unusual" iu con- 
stitutional sense. 8. v. White, 513. 

COSTEMPT OF COUIIT. 

5 2b. Willful Disobedience of Court Order. 
In  order for the willful disobedience of a court orclel. to be punishable for 

contempt it  is necessary that the order be lnwfully iss~~et l .  and the disobedience 
of an order void ab initio for want of jurisdiction may not be made the basis 
for contempt proceedings. Pnttersou v. Putle?-son, 4S1. 

CONTRACTS. 

$j 4. Acceptance and Mutuality. 
I t  is necessary to the mutuality of pronlises that each promise imposed a 

legal liability upon the promisor so as  to give rise to :111 action for nominal 
damages a t  least upon its breach. K i r b y  v. Board o f  Edttcution, 619. 

The county board of education offered plaintiff a conl-ract to teach "in the 
public schools of the district." Plaintiff's written acceptance was to teach in 
:I particular school of the district. Held: In  plaintiff's action for breach of the 
contract for that she was assigned to teach in another school in the district, 
tlemurrer was properly sustained in the absence of allegption that  the school 
authorities consented to the variation in the contract, since in such case there 
was no mutuality of agreement and therefore no contract to constitute the 
basis of the action. Ib id .  

§ 15. Novation o r  Waiver. (See, also, Waiver.) 
Rnrden is on party asserting alteration of contract by valid waiver to prove 

same. Clement v. Clemolt. 636. 

§ 26. Wrongful Interference With Contractual Rights by Third Persons. 
Where exclusire right to sell property is not registered, third persons hare 

right to deal with property a s  if there were no contract and broker cannot 
maintain action against such third persons for in te r fe r i~~g  with his salei: con- 
tract. Eller v. Arnold,  218. 

CORPORATIONS. 

§ 6a (2). Duties and Liabilities of President. 
Ordinarily the president of a corporation is cx vi ier?rlirzi its 1ic.ad and 

general agent, and when he signs a bill of sale for goods on hand in a large 
nmonnt five days after inrentory, he will be held to actual or constrl~ctire 
knowledge of a material misrepresentation in the bill of sale. Mills  7.. .lfi1lt8, 
286. 

10 Power of Stockholders to  Sue and  Defend on Bc-half of Corporation. 
Ordinarily, a stork holder may not maintain nn nction against other stock- 

lioltlrrs for dissipation of the assets of the corporation, ew11 though lic alleges 
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cleprrci;~tio~i in the value of his shares of stock, unless he alleges that  action 
by the corporation has been demanded and refused. Jovdan v. Havtness, 718. 

# 20. 1iep1'esentation of Corporation by Offlcers and  Agents. 

\\'here the president of a corporation executes a contract to purchase realty 
in his own name, but acts throughout the transaction a s  undisclosed agent of 
the corporation, the corporation has the right to sue thereon in its own name. 
Cndillac-Pol! tiac Co. v. Norbui~n, 23. 

3 &5b. Liability of Offlcers for Torts Conimitted bx Themselves for Cor- 
poration. 

.\II c~fficer of a corporution who commits a tort is liable therefor individually 
 lotw wit list an ding that he was acting for the corporation; and he will be held 
liable for fraudulent misrepresentation in bill of sale of corporate inventory 
Ilpon constructive knowledge of such misrepresentation. Mills G. Yille, 286. 

S Z5c. Sction for  Wrongful Dissipation of Assets. 
An :ittion against majority stockholders for wrongfully dissipating the 

:i.sr.ts of the corporation is for and in behalf of the corporation, and the cor- 
porn t io~~ ic a ncessary party to such action. Jotdu~r .u. Hartrress, 718. 

COSTS. 

3 Sa. Civil Actions-Successful Party. 

I n  :III nction a t  law the court has no discretion in apportioning the costs, 
: I I I ~  11~011 judgment awarding plaintiff a t  least a part of the amount claimed 
by him lie may not be taxed with any part of the costs, and judgrnent appor- 
tioniilg the costs among the parties is error. Ivgold 2.. Asstirance Co., 142. 

COUNTIES. 

3 5. Private and Corporate Powers. 
While ordinarily a county does not perform ally fnnction escept in a gor- 

c~rnmenti~l capacity, in the exercise of which it  is not subject to tort liability, 
where n ~ t n t u t e  authorizes it to engage in a function which is proprietary or 
corporate in character, the county may be held liable i11 tort to the same es-  
tent n \  n municipality engaged in the same nctivity, Rl~odes v. rlsheville, 13-1. 

Opc1r:iting airport is proprietary or corporate function of county. Ibid. 

21. Liability for  Torts. 
C'on~plaint alleging that intestnte was shot and killed by night matchnlan 

~~nll>loyrtl I I ~  county-municipal airport, lield to state cause of nction. Rl~odcs 
1. Ishccille, 134. 

COUItTS. 

9 4c. .lppe;tls t o  Superior Court From Clerk. 
S i ~ ~ c c  the Superior Court acquires jurisdiction of any special proceeding sent 

to  it o n  ally gronnd whatever from the clerk, with discretionary power in the 
S ~ ~ p e ~ i o r  ('onrt to remand, G.S. 1-276. a motion in thc superior Court to dis- 
miss for want of jurisdiction on the ground that the proceeding was erro- 
~~t>ol~bly transferred to the civil issue docket, is untemble. PZc?tr)nons v. C u t -  
.\11~111, .;cKl. 
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(5 14. Conflict of Laws-Comity. 
Comity does not operate in opposition to settle statutory policy or  enact- 

ments. Cred i t  Corp .  v. 'li7alters, 443. 

CRIMINAL LAW. 

(5 2. Nature and Elements of Crime-Attempts. 
-111 at tempt to commit R mime is  a n  act done with intent to commit that  

(*rime, carried beyond the  mere preparation to commit i t ,  but falling short  of 
i ts  actual commission. 8. c. Surle8,  272. 

(5 Sc. Burden of Proving Insanity. 
The bnrden is  upon defendant to prove his defense of insanity to the satis- 

faction of the jury. S .  2.. W o o d ,  740. 

(5 11. Distinction Between Crimes and Misdemeanors. 
Infamons offenses within the purview of G.S. 14-3, which prescribes that  

misdemeanors which a r e  infamous o r  done in secrecy and malice shall be 
felonies, a r e  those involving a n  act  of depravity or  of moral turpitude. S .  1:. 

Sf i r l e s ,  272. 
Assault with a deadly weapon with intent to liill is  a misdemeanor. R. n. 

Rilrrra,  300. 

(5 12e. Jurisdiction of Minor Offenders. 
Where defendant is  over sixteen years of age during the  time he is charged 

with willfully neglecting or refusing to support his illegitimate child, the 
Snperior Court and not the ,Juvenile Court has  jurisdiction, notwithstanding 
that  conception of the child occurred prior to defendant's sixteenth birthday. 
R. C. R O Z C S C ~ ,  330. 

(5 l7c. Plea of Nolo Contendere. 
I'len of nolo c o ~ f t o f d e r c  is  tantamonnt to n plea of guilty for the purposes of 

the  particnlar prosecntion, and empowers the court to pronounce judgment 
arnins t  the accnsed for the crime charged in the  indictment. S. r .  S t a n \ h ~ ~ r r l .  
rS!); S.  2.. Shrphcrd ,  605. 

(5 27. Judicial Sotice. 
( ' o i ~ r t s  will not take jndicial notice that  "white l i q ~ ~ o r "  means nontaxpaitl 

liclnor. R. I.. Tl7o1f, 267. 

8 28. Presumptions and Burdens of Proof. 
The bnrden iq on the Stnte to establish the gnilt of the accused bcyond a 

re:~sonable doubt, nntl not on the  defendant to r a i v  n do~ih t  a s  to his guilt 
: ~ n d  tllerrfore reasonable donbt may arise from lack o r  deficiency of evidencc 
:t. ~ w l l  a s  on the evitlence introduced. R. 1' .  T ~ n d n l l ,  171. 

(5 20a. Facts in Issue and Relevant to Issues-Collateral Matters in 
General. 

Where defendants hn re  elicited testimony disclosing delay in  commencement 
c~f the prosecution against  them in order to establish an  inference t h a t  the  
State's witnesses were conscious of the weakness of the State's case against 
tl(,fentlnnts. it is  competent fo r  the  Sta te  to explain the delay for the purpose 
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of showing tha t  such inference was  not warranted  hy the  circumsta~ices.  
8. u. Black, 448. 

§ 29b. F a c t s  i n  I s sue  a n d  Relevant  t o  Issues-Evidence of Gui l t  of O the r  
Offenses. 

As :I g e ~ ~ e r a l  rule, testimony of defendant's guilt of a prior crime which i s  
separate and  distinct f rom the  crime charged, is  incompetent a s  substantive 
proof. S .  .v. Fowler, 470. 

A< a n  esception to  the  general rule, testimony of defendant's guil t  of a 
crime separate and  distinct f rom the  crime charged is  competent when the 
offenses a r e  similar and  such other  crime is so  connected with t he  offense 
charged tha t  i t  tends to  shorn quo a ~ ~ ~ i t t o ,  intent,  design, guilty knowledge or 
sc.rcnti'r, or to  make out  t he  rcs qcstn?, or  establish a chain of c i rcumstanr t~s  
r r l e ~  a n t  to  the  offense charged. I b i d .  

I)t>fendant was  charged with murder.  Held: Testimony of defendant's con- 
fession tha t  he was  a fugitive f rom a life sentence for  a prior murder,  entirely 
separate and  nncounected with the  offense charged, i s  incompetent, aud i t s  
xdmission constitutes prejudicial error.  I b i d .  

There was  no evide~lce t h a t  deceased knew defendant's prior criminal rc,- 
cortl o r  had i t  in mind when she threatened to  call the  sheriff shortly before 
tlefc~ntlia~it killed her, but  to  the  contrary the  evidence supported the  inference 
thnt tlcwased threatened to "call t he  law" because of present difficulty with 
t lefc~ndar~t.  Ilc7tl: The inference t h a t  defendant killed deceased to  prevent 
her  fro111 tlisc~losing his pas t ,  rests npon m e w  surmise, ant1 evidence of defend- 
a n t ' ~  guilt of a prior murder  and  tha t  a t  the  t ime h e  was  a fugitive from a 
life sentrnvr therefor,  is not competent to show motive fo r  the  offense charged. 
Ihi t l .  

3 31e. Foo tp r in t s  a n d  Tire  Tracks .  
I',viilmce of shoeprints or t i re  t racks  has  no probatire force to itlentify 

;~c~c~isc t l  a s  thc  grrpet ra tor  of a crime nnlcss i t  i s  s h o ~ v u  t h a t  they were found 
a t  or n m r  the  p1ac.e of the  crime. \\-ere made a t  t he  t ime of t he  c r i n ~ e  and  
correspond ~ w l ) r c ~ t i r e l y  rvith the  shoes worn by accused a t  the  t ime o f  the 
(.rime ibr t l i ~  c,ar tl1.ivt.11 by : ~ i ~ i ~ s t ~ l  a t  t h a t  time. 8. c. Polrr~ct,, 205. 

1'!:c, o p i ~ ~ i o n  of :I r r i t~ l cw that  a particular shoeprint i s  the  track of a 
spc'c.ificld pcsrson is witlront prohatire force nuless the  n i tness  describes unique 
c.11;11xc.t c~ristic,s npnn w1iic.h he bases his judgment of identity. I b i d .  

32c. O w n w s h i p  of Articles F o u n d  Near  Scene of Crime. 

,re, >t~riiony ' of ; I I ~  r s lwr t  a s  to t he  similari ty of str ings tal irn from the t runk 
of i lcfw~tla~it 's  :~~ i tomob i l e  ant1 str ings of one of th i r ty-s is  different fabrics of 
; , I )  i i~~idtwtifietl quilt i s  incompetent and without probntive value when there 
i.: 1 . 0  c~vi:l(~iic.t~ to~ltling to identify the quilt a s  the  one which was  wr:~l~lxxl abo l~ t  
i11,' ( , t~rpsc  wlle~i it was  recorered from the  r i rcr .  8. 1'.  I'rrlr~c~.. 20.7. 

,Irtic.lcs of clothing identified a s  those worn by the  accnsed and  the  prosecn- 
t r i s  ; ~ t  the time of the  crime, bearing tears  and  stains corroborative of the 
St:lte's thcory of thc~ case, a r e  properly admitted in c'rii1enc.e. S. I. .  Sp(,l l~r. ,  
:?&, 

3 33. Confessions. 

Where tllcre i s  evitlence thnt  inrriminating s ta t t~ments  made t)y clc~ft~nilant 
to officers were voluntary. i t  is  not er ror  for  the  court to admit tostiniony 
thereof in evidence. S. r .  Spcll(r .  3.15. 
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While defendant is entitled to have his confession a'dmitted in its entirety, 
including any esplanatory or exculpatory statements contained therein, where 
tlefendant a t  the time of confessing to the crime charged also confesses to 
another and distinct' offense, and the part pertaining to the crime charged can 
be separated from the p11rt relating to such other offense without distorting or 
twisting the relevant part, only the part of the confession material to the 
inquiry should be received in evidence. S ,  v. E'otulc~~, 470. 

3 34a. Admissions and  Declarations by Defendant. 
Incriminating statements voluntarily made by one tlefendant to an officer 

arc  competent against him, and will not be held incompetent because they 
contain statements tending to incriminate the other deft?ndants, the jury being 
illstructed to consider them solely against the defendant who made them. 8 .  ,u. 
?'/?INII, 293. 

§ 34d. Pl ight  a s  Implied Admission of Guilt. 
Flight of defendant may be considered with other cixumstances a s  implied 

admission of guilt, but is not evidence of premeditation or deliberation in 
lromicide prosecution. S .  v. Illanku, 501 . 

8 34c. Silence a s  Implied Admission of Quilt. 
In this prosecution for reckless driving and driving while intoxicated, the 

State's evidence tended to show that an officer was malting a n  investigation 
tit the hospital after the accident and that a passenger :.n the car stated in the 
presence and hearing of defendant that the car belonged to defendant and that  
tlefentlnnt was operating it  a t  the time charged. Held: The circumstances were 
such as  to call for a denial by defendant if the statements were false, and de- 
fendant's silence in the face of the stntements is competent as  an  implied ad- 
mission by him of their trath. S. I;. Suzauer, 713. 

34g. Acts and  Declarations of Co-conspirators. 

I3viilence of acts done by each defendant. in furtherance of conspiracy which 
cnliniliated in crime rharged hcld competent even thol~gh indictment did not 
charge conspiracy. S .  v. Abslbcr, 698. 

35. Hearsay Evidence. 
The hearsny rule precludes the ntlmission in rvitlenre of estrnjudicial as- 

sertions of a third person for the purllose of estal)lishing the truth of the facts 
asserted by such third person, but it does not preclntltt testimony as  to S I I C ~ I  

nssertions for the purpose of showing the st:lte of mind of the wit'ness in COII- 

sequence of such assertions. A'. 5 .  Rlaclc, 448. 
Defendai~ts elicited testimony disclosing delay in commencillg the prose- 

cution ngainst them. To controvert the i~rference sought to k)e est'al)lisl~etl 1)y 
tlefcntl:~nts from such clelny, $1 deputy sheriff' wils permitted to testify for t l ~ e  
State thnt an  S.B.I. agent', not :L witness, told the deputy not to arrest defelld- 
ants  a t  the time became they \vew g i ~ i u g  the agent some i l l t 'orn~i~t i (~n 011 

nnotllf>r, ~ulconllectrd case. H f , l d :  The testimony of t l ~  deputy is ]lot i~lcoln- 
petent' as  lie:~rsil;\ sinc3c it (lot?? not come withi11 the rnlc,. Ibi t l .  

§ 38f. Experinlrntal Evidence. 
Tllc State's caw ~ w t e t l  lnrgely upon w1i;lt n witlress testifietl slle sari. 

thro11~11 :I c e r t ~ i n  window on a part icnhr  morlling. Defendant introduced 
trsti~nolry tll:lt a t  thcs tinlts ill (l~t'stion the \ ~ l l d e  sky was overcast. Uefe~ldnllt 



S. C.] *lSALYTZCAL INDEX. 823 

tendered witnesses who would have testified that on the day before the trial 
the sky mas overcast, and that they stood ontside the window a t  distances 
varying from one to ten feet and conld not distinguish any objects ill the room. 
hut that  they did not know the climatic conditions 011 the (lay ill question. 
Held:  The exclusion of the testin~ony was error, since i t  appcnr.: fro111 thc 
evidence that  the experiments were made under conditions substantially sinlilar 
to those existing on the day in question. 8. a. Hedgepeth,  33. 

While the similarity of the circnmstunces and conditions is a preliminary 
question for the court in determining the competency of testimony of expcri- 
ments, the exclusion of such testimony will be held for prejudicial crror whe11 
such evidence is very material, alid adequate predicate for its admi*411n hns 
becn laid. Ib id .  

§ 40d. Competency of Evidence of Bad Character. 

Where defendant offers no eridence and does not put his character ill iqsne. 
testimony of a State's witness of defendant's confession of n prior offel~se, 
separiite and distinct from the offense charged, violates the rule which forhidb 
the State initially to attack the character of the accused and also the rnle thilt 
bad character may not be proved by particular acts. S. G. Fowler, 470. 

8 42c. Cross-Examination. 
I t  is reversible error for the court to ask a witness 2111 iingeacl~ing qnt>stion. 

A'. 1.. C'o~r twll, 46. 

gj 43. Evidence Obtained by h l a w f u l  Means. 

The fact that evidence is obtnined by unlawful means does not rcutlcr such 
evidence inadmissible in this State in the absence of statutory provi4m to the 
contrary, and therefore testimony by officers that  they searched ant1 fo~untl n 
quantity of nontax-paid liquor in defendant's car is competent n o t ~ ~ ~ i t l ~ s t ~ ~ i ~ t l i ~ ~ g  
the search was made without a warrant. S. v. C'anhoy, 162. 

fj 46. Right of Defendant t o  Re Present  and  Represented by Counsel. 
While in :I capital case. acclwed is entitled to have counsel present ; ~ t  evcry 

i t i l g ~  of the proceeding, it is the duty of counsel to observe what t r i ~ ~ ~ $ p i r c b  
tlnring the regular sittings of thc court and to arrange for his notitirntio~~ 
sl~onltl the occasion ar'se. S. c. Cor.k~~?ll,  110. 

fj 48c. Evidence Conlpetent a s  Against One of Several Defendants. 
Incrimini~tiug qtntements voluntarily made by one of defel~dants to an  

otriccr are comr)eterit a s  against him. and the fact that such statements cou- 
tained references to conversations, declarations, acts and inrirlentq wid  and 
lwrformcd by his codefendants will not render the testimony incompetent upon 
o11jec.tion of cweh of the other defendants when in each inst:rnce objection wai  
m;ltlr the cotlrt instructed the jury that the testimony wiis competel~t solely 
i igain~t  the defendant who made the statements and was not to be considt3retl 
ngninst the other defendants. S v. Is ' lpn, 293. 

5 30d. Expression of Opinion by Court During Progress of Trit~l. ( I n  
instructions see hereunder 8 5 3 f . )  

The colirt, in interrogating defendant's witness, stated "in other words yon 
were in sympathy with" defendant. Bcld: The remark is reversible error as  
tending to prejudice the witness or defendant in the cyes of the jury nnd as  
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cwnstituting a n  espression of opiiiion b~ the court  a s  to the weight or  suffi- 
ciency of the evidence. S. c .  Cut~trell ,  46. 

A remark of the court, made during the  selection of the jury, that  i t  mas no 
reflection on the  prospective juror's mentality tha t  he did not understand cer- 
tain principles of law "as soine professors know little, if anything, rscept  
what they teach," is held not to constitnte prejudicial error,  since i t  was  not 
itdtlressetl to the testimony of defendant's witness, a psychiatrist and college 
professor, who la ter  testifled solely on the question of mental  capacity, and 
fnr ther  did not purport  to disparage the testimony of I college professor in 
his field. S. v. Wood, 740. 

3 5Of. Argument and Conduct of Solicitor. 
('onnsel must be allowed wide lati tude in the  arguint~nt  of hotly contested 

c:rses. ant1 the  Supreme Court will not review the sound discretion of the t r ia l  
judge in controlling the argument  unless the impropriery of counsel is  gross 
i11lc1 calculated to prejudice the jury. 8 .  v. B o m n ,  710. 

I n  this proseculioa fo r  larceny and recaeiving, tlie solicitor characterized 
tlrfendmits :IS "these two thieves," and the  t r ia l  court refused to instruct tlie 
jury to tliqregnrd the solicitor's remark. Held: While characterization is  not 
; r rg~rnen t  and the remarks were improper, they did not constitute comment on 
the  prrsonnl appearance of defendants but a conclusion drawn from the  evi- 
clencae. : n ~ d  a re  of insufficieilt ~)rejntl icial  effect to warrant  the granting of a 
new trial  on appeal from convic3tion of receiving. Ibid 

3 51. Province of Court and Jury. 
The competency of evidence is for  the court, not the jui-y. S. ?;. E'ottiler, 170. 

5 ( I ) .  Consideration of Evidence on Motion to Nonsuit. 
17pon defendant's motion to nonsuit, the evidence must be considered ill the 

light most favorable to the  prosecution. S .  1.. Niirlea, 272 : H. 1.. Liruston, 312 ; 
S. 1.. Skippcr, 387; N. v. Reid, 501. 

3 5% (2) .  Sufficiency of Evidence to Take Case to Jury in General. 
Ik?fendant's motion to nonsuit is  properly denied if there is  any competent 

evidence to support the allegations of the  bill of indictment, considering the 
evidence in the  light most favorable to the Sta te  ant1 gi\-ing it every reasonable 
inference to be drawn therefrom. S. 2.. Rcid, 331. 

3 6% (3) .  Sufficiency of Circumstantial Evidence to Overrule Nonsuit. 
Circumstantial evidence of defendants' guilt of larceny F~eld sufficient. S. v. 

Fl/~trn.  293; S, v . Skipper, 387 : S. 2;. dbulr~~r. ,  .798. 
Circumstantial evidence of unlawful possessioll of mc.teria1 and equipment 

for  the n i n u u f a c t ~ ~ r e  of whiskey lrcld snfficient to ovtr rule  nonsuit. N. 1 . .  

Ycdlin, 302. 

Finger print  testimony hcld sufficient, with other lvidence of guilt, to 
overrule tlefencl:~nt's motion to no~isuit .  A'. c. Ifcid, 561. 

Evitlmce tending to show tha t  defendant was  tlie o n n e r  of a car  covered 
hg i1 chattel  mortgage, that  lie w i ~ s  delinquc~nt in a p a y r e n t ,  tha t  the ca r  mas 
c t1~1~1 i  ; ~ t  :I g rade  crossing a t  night by a railroad train,  t ha t  no one was  in 
tlw c:ir ilt the time of the cwllihion, and t l ~ n t  defendant filed a claim fo r  the 



damage on a policy of insurance on the  car ,  is held insnfficient to  be submitted 
to the  jury in a prosecution of defendant fo r  placing the  ca r  on the  t rack  with 
intent t o  destroy i t  and  with presenting a false sworn statement i n  suppnrt  of 
the  claim f o r  insurance. Whether  the inilictmrnt was  sufficient to charge an  
offense under G.S. 14-278, qucert? S .  c. F r c c v l u v ,  725. 

8 53b. Instructions on Burden of Proof. 
I t  i s  e r ro r  for  the  court  to charge t h a t  if jnry has  a reasonable doubt 

"growing ou t  of t he  evidence in the  case," to  acquit defendant, since reason- 
able doubt may ar ise  from lack or deficiency of evidence a s  well a s  on the 
evidence introduced. S. v. Tyndull, 1 7 4 ;  S. v. Rraxto?l, 312. 

But when immediately thereaf ter  the  court  charges t he  jnry to  acquit  
defendant if, a f t e r  considering all the  evidence, they do not h a r e  a n  abiding 
fa i th  to a moral certainty of defendant's guilt, the  charge mill not be held 
prejudicial. R. v. Wood, '140. 

Where a t  t he  beginning of the  charge the  conrt  instructs the  jnry a,q to 
the  conlmon law presumption of innocence in defendant's favor and places on 
the  Sta te  t he  hurden of proving defendant's guil t  beyond a reasonable do~ ib t ,  
alld a t  the  beginning of the  instruction complained of. repeats the  charge npoll 
the burden of proof, i t  will not be held f o r  r e ~ e r s i b l e  er ror  t ha t  t h e  court. in 
c.h;~rging upon the  question of manslaughter failed to charge again up011 the 
hl~rtlen of proof. since the  charge will be construed context~ially and  i t  is not 
~wln i r cd  t h a t  the  court  repeat the burden of proof each time i t  refers to ,111y 
fi~lding on the e ~ i d e n c e .  S. v. Tundull, 1 7 4 ;  8. 1.. Suddl-cth,  230. 

The charge ill this case i s  h t l d  to  have properly instructed the  jury upon the 
pre\nmption of innocence and  placed the  bnrden on the  Sta te  to  prove de- 
f t~ndant 'f  guilt Iwyond a reasonable do~rb t  ant1 to have correctly tlrfil~r'd rea- 
sonable doubt S c. G l a t l ~ i ,  177. 

5 63c. Instructions-Applicability to Counts and Evidence. 
('onrt properly charges lan. of conspiracy n-hen n i l r r :~n t rd  by eri t lrncr even 

though indictment does not charge conspiracy. S. I . .  .I hshrr,  T,D& 

# R3d. Instructions-Statenlent of Evidence and Application of I,aw 
Thereto. 

It i- the duty of the  t r ia l  court to explain and apply the law to  t he  eT i t l twe  
ill the c3aw. and  a n  instruction which presentf a n  erroneons r iew of the  lnw or 
; I I I  lnc.c,rrect application thereof, e l e n  thong11 given in stating the contclitions 
of tlic parties, is  reversible error.  S. c. Hcdqcpc th ,  33. 

The statement of the  court in i t s  charge t h a t  defendant had  admitted tha t  
hr. l i :~d Iwen tried and convicted of certain offenses, h t  1d not supported hy  the 
c ~ i d r n r c  of record. S. 2;. Cantrc l l ,  46. 

I n  :1 prosecution for  assault  with x drntlly weapon with intent to kill 
illfli 'ti~~g serious i n j ~ ~ r y  not res~i l t ing  in t l ~ n t h .  the  term "intent to Bill" is self- 
cxpl;rnatory and t h r  t r ia l  court is  not required to detinr the  term in i ts  charge. 
S .  2..  Plcmmo?is, 56 

The charge of the  conrt in this c:tse, both ac to the  statement of the e,i 
denre and  th r  law arising on the e s w i t i a l  featnres of the evidence, i s  ltcld to 
Ire in snlrstantial comglia~icc. nit11 the  requirements of G.S. 1.180. N. .c. T 7 u r t l ~ o l / ,  
162 
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('RIMINAL LAW- Colt t in  wed. 

The charge in this case held to have correctly instruct(?d the jnry as  to the 
essential elements of the offense charged. S ,  v. O l a t l ~ ,  177. 

The effect of defendant's evidence of good character is not an essential 
feature of the case, and the court is not required to charge thereon i11 the 
absenck of a request. Ib id .  

I n  a prosecution for n statutory crime i t  is not sufficient for the court merely 
to read the statute and the indictment, but the court, in discharging its duty 
to charge on all subs tu~~t ia l  features of the case, should explain the statute 
and outline the essential elements of the offense, and apply the lam a s  thos 
defined to the evidence in the case. S .  1,. S l ~ t t o ~ ,  244. 

IGridence of an alibi is substantive, and defendant is entitled to an instruc- 
tion a s  to the legal effect of his evidence of alibi, if believled by the jury. Ib id .  

IWlure of court to clinrge upon law of flight held not error, there being 110 

inbtr~ct ion that jury should consider flight a s  evidence of guilt, but merely 
recitntion of testimony that after the offense defendant went to the city and 
surrendered to officers. S .  v. Blanks, 501. 

§ 53e. Charge on  Circumstantial Evidence. 
n'herc~ the State relies upon direct and circumstantial evidence for convic- 

tion. ii charge that tlie burden is on the Stattl to prove def?ndants' guilt beyond 
:I rer~wu:lt)le doubt is sufficient in the absence of a reque~,t for  special instruc- 
tio115 :I\  to the nature of circumstantinl evidence. S. v. iW~nn ,  293. 

§ 33f. Instructions-Expression of Opinion by Court on Weight o r  Credi- 
bility of Evidence. 

Charge held not to linre unduly enipl~nsizetl testiniony o f  State's witnesses. 
S. o. Hl(1111is, 301. 

B9h. Charge on  Fai lure of Defendant to Testify. 

A charge to the effect that a defendant has a right not to testify and that his 
failure to testify should not be considered as  a c i r c u m s t a ~ ~ e  against liim, will 
not lw held for error on the ground that it  called to the jury's attention the 
fact of defendant's absence from the stand. G.S. 8-54. C3. v. Wood, 740. 

5Sj.  Charge on  Credibility of Witnesses and Consideration of Cor~,obo- 
rative and Impeaching Evidence. 

Testimony of the sheriff in this case was competent f o ~  the pnrpose of con- 
tradicting the testimony of one of defendant's witnesses. H e l d :  An instruction 
to Iht> rffect that the State contended that the jury shoi~ld believe the testi- 
111ouy of tlie officer and find the defendant guilty of the offense charged, is 
erroileon* ns charging, thnt the impeaching ti~stiniony was substantive el idence, 
nnd the prejudicial clinrncter of the charge was emphasized by the fact that 
the \ritncsc: ~ingled out by the court was an officer of the law. R. t-. Htdgc'pc HI,  
33. 

The court correctly charged the jury as  to tlie spec fic factors it might 
conc:ider in determining tlie credibility of the witnesses and  the weight to be 
ntt:lched to their testimony, and then charged that the jury might take into 
consideration "any other factors that suggest themselvea to your good judg- 
ment and common sense to ellable you to pass upon the credibility" of each 
wi t~~esc .  Hcld:  The clinrge construed contestnally merely instrucBtrd the jnry 
tll:~t it might determine the credibility of the witnesses from the factora spe- 
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CRIMINAL LAW-Con tinzted. 

cially enumerated by the court and other circumstances in evideiiecs lcwtling to 
throw light upon these matters, and so construed, the charge is not erroneous. 
S. v. Black, 448. 

Objection to the charge on the ground that in stating the contentions the 
court in effect gave the State's evidence of bad character the weight of sub- 
stantive proof, is untenable when i t  appears that the court specifically charged 
the jury that  such evidence should be considered only upon the question of the 
credibility of the defendant as a witness in his own behalf. 8. c ,  d l t f e c ,  44.5. 

The failure of the court to charge that the testimony of a witness, an alleged 
accomplice, should be scrutinized closely and accepted with care, will not be 
held for prejudicial error in the absence of a special request for instructions, 
since the matter relates to a subordinate rather than n substantial feature of 
the case. Ibid. 

§ 5Sk. Instructions-Statement of Contentions. 

Error of law, even though made in stating the contentions, must be held 
for reversible error. 8. v. Hedgepetll,  33. 

Objection that in stating the contentions, the court unduly emphasized the 
trhtirnony of certain of the State's witnesses held untenable, i t  appearing that 
the court stated the testimony of these and other winesss fully and fairly. S. 
2.. B l n ~ ~ l i ~ ,  501. 

§ 33111. Recalling Jury  and  Additional Instructions. 
Typon request from the jury, the court gave additional instructions, pre- 

hnrnal~ly a t  regular session of court. Held:  Counsel is charged with notice of 
mtltters transpiring during regular session of court, and therefore eren if 
ununsel for defendant were absent when the additional instructions were given, 
.<wh nhsence would not perforce result in a new trial. S. v. Cockrell, 110. 

()bjection to the giving of additional instruct~ons in the absence of counsel 
sl~onld he raised in the trial court and a finding and ruling made thereon as  the 
lbt~sis for an exceptive assignment of error. Ibid. 

5 34b. Form, Sufficiency and Effect of Verdict. 
Whrn the jury undertakes to spell out its verdict without specific reference 

to  the charge it  is essential that the spelling be corrct. S. c. Ellison, 50. 

Where a general verdict of guilty is returned to indictment containing i l m i t v -  

o w  counts, i t  will be presumed that the verdict relates to the counts cnl~l)ortetl 
Iry the evidence. S. v. T'anho~, 162. 

§ 56. Arrest of Judgment. 
\\'here warrant fails to charge n criminal offense, the judgment tliercon will 

11r arrested, eren cx mere nzotzc in the Supreme Court. S. v. Iaeu, 17'2. 
.L motion in arrest of judgment will lie 0111y for some fatal defect appeariiig 

n l m  the face of the record proper, which does not include the case on nppeal, 
:ind thr  court, in considering the motion, is confined to the record and may not 
consider extraneous facts or circunlstances. S, v. Coc.hrair, ,523. 

§ 37a. Motions f o r  New Trial for  Irregularity o r  Misconduct of or dffect- 
ing  Jury.  

One of the jurors, while the prosecution for homicide n-as pending, had the 
cihter of the tltxd mill1 as  one of his ~~nssengers  in n four mile auton~obile trip. 



Defendant moved to set aside the verdict. The juror stated upon oath that 
he did not know his passenger was the sister of the drveased, and the court 
found upon investigation that  the case was not discussed during the ride. 
Held: Exception to the refusal of the motion is not reviewable, since the court's 
ruling upon the competency of jurors is conclusive unlestr accompanied by some 
imputed error of law. S. v. Suddreth, 230. 

§ 57b. Motions for New Trial for  Sewly Discovered Evidence. 
KO appeal lies from the discretionary refusal of the Superior Court of a 

motion for a new trinl on account of newly discovered evidence. 8. v .  Stid- 
dreth, 754. 

§ 57d. Motions After Verdict o r  Judgment-Writ of Er ror  Coram Nobis. 
The common law writ of error corflm ?lobis to challenge the validity of peti- 

tioner's conviction for matters extraneous the record, .s available under onr 
procedure. 1 9 %  re  Taylor, 366. 

Supreme Court has authority to entertain applicat..on for writ of error 
comm nobis. Ibid. 

Application for writ of error eoram nobis will be granted upon prima facie 
showing that defendant was charged with capital crime and mas not repre- 
sented by counsel, but ultimate merits of petitioner's claim are  for trial court. 
Ibid. 

If the trial court denies petitioner's application for writ of error corant 
vobis it should find the facts, and petitioner should be I-eturned to prison and 
be allowed to appeal as  in other proceedings; if i t  grants the petitiop, the 
j~tdgments should be vacated, the pleas stricken out or permitted to  be with- 
drawn, and the cases restored to the docket for trial ill accordance with law. 
Ibid. 

60a. Judgment-Rendition, Form and Sufflciency. 
A judgment is iri p o i  during term of court, and therefore where a judgment 

has breli elitered, ~uisigned, and several days later in the term a second 
j ~ ~ d g m e n t  is duly signed and entered, the second judgment will be taken as  the 
jndgment of the court, and the provisions of tlie second judgment a t  variance 
with those of the first will prevail. The recitals in the z,econd judgment of the 
sentence imposed in the first creates no ambiguity, but is construed as  solely 
for the purposes of identificaation. S. r .  G1.088, 734. 

§ 60b. Judgment  and Sentence-Conformity to  Verdict o r  Plea. 
The record recited that defendant, through his cour~sel, "enters a plea of 

nolo contendere and permits tlie court to hear the evidence and find the facts." 
After hearing evidence the court announced that defendant was guilty of a t  
least two charges on his own testimony, but later stated that the conrt had 
"rendered 110 verdict" but was pronouncing j~tdgnient 011 the plea of nolo roll- 
tc3ndere. Hc'ld: The court is authorized to render judgment npoii a plea of 
nolo cot?terrdfw and if defendant had intended tlie plea to be conditional, with 
the ultimate issue of his guilt or innocence to be determined by the court, he 
had ample opportunity to request permission to mitlidrnw liig plrn. and in the 
absence of such request tlie judgment is affirmed. 8. v. Shepherd, 605. 

6%. Severity of Sentence. 
A n  attempt to commit Ijnrglnry constitutes a felony and is punishable by 

imprisonmmt in the St:itc's Prison for a term not in escess of ten years, G.S. 
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14-3. since i t  i s  a n  infamous offense o r  done in secrecy and malice, or both, 
within the purview of the statute.  8. v. Surlcs,  272. 

-4 sentence directing tha t  defendant be confined in the  State's Prison for n 
term of ten years a t  ha rd  labor i s  in excess of that  permitted upon conviction 
of a misdemeanor, and in this case certiorari is granted and the  cause 
remanded to the  Superior Court  fo r  fu r the r  proceedings in conformity with 
law. S. 1;. Silvers,  300. 

A sentence of 18 months on the roads entered upon defendant's plea of guilty 
to a misdemeanor i s  within tha t  permitted by law, and therefore cannot be 
"cruel and unusual" in  a constitutional sense. S .  v .  W h i t e ,  513. 

Sentence within the limits prescribed by valid s ta tu te  cannot be held cruel 
o r  unusual in the  constitutional sense. 8. v. Stanubury,  389. 

The court, in imposing sentence within the  limits prescribed by s ta tu te  for 
an  offense against  the  laws of this State,  does not abuse i t s  discretion in fail- 
ing to take into consideration sentence theretofore served by the  defendant for  
n relnted offense against the laws of the  United States, but on the present re- 
cord i t  affirmatively appears tha t  the  court carefully heard and painstakingly 
considered all  available information concerning the nature  of the offense, the 
c.haracter and propensities of defendant and  his past  record, in fixing the Bind 
;~n t l  amount of his puuishment. Ibid. 

§ 62f. Suspended Judgment s  a n d  Executions.  

('onsent to suspended sentence waives right to appeal. S .  u. llarnltardt, 223. 

\There defendant appeals to the Superior Court  from a suspended sentence 
entered in a municipal court, he may not complain that  upon his plea of guilty 
in the Superior Court, sentence is  entered without conditional or  elective sus- 
pension. S. v. W h i t e ,  513. 

17p011 conviction of abandonment, the  suspension of judgment upon condi- 
tions for the support and maintenance of the  minor child i s  expreshly 
; ~ ~ i t l ~ o r i z e d  by statute.  G.S. 14-324. S. v. J o h ? ! s o ~ ,  7q3. 

I-pon the hearing of \vhether suspension of judgment should be revoked and 
the judgment enforced for  condition broken, the  court  i s  the sole judge of the 
cretlihility of the  witnesses and the weight of their  testimony, and therefore 
when the Sta te  introduces eTidence tending to show that  clefendant willfully 
l iolated the conditions of snspension, the colut mag properly find such fact 
from the e~ide11c.e and revoke the suspension of the judgment. Ibid.  

# 63. Recommendations a n d  M a t t ~ r s  Extraneous  Sentence Proper .  

In  n prosecution of defendant for  abandonment of his minor child, a recom- 
n1mtl:ition in a judgment that  if defendant be of good conduct while incar- 
cerated, he be paroled af ter  serving one-fourth of his time on condition that  
he maintain and support his wife ;ind minor child, i s  not subject t o  objection 
by defendant on the ground that  his wife was  also included in the condition 
of the recommended parole, qince the recommendation is merely precutorg and 
con.titntes no p r t  of thc  wi tence .  tirid fur ther ,  even if w c h  parole should 
thereafter he tendered. defendant would be a t  liberty to reject it. A'. z'. 

Jolt 11uon. 743. 

# 67c. Mat ters  Reviewable. 

I t  is  the province of the S ~ ~ p r e m e  Court to ilecide qnestious of law :wd pro- 
cedure l~recented by e\ceptions duly rnteretl 111 tht. cwnrt l)elo\v and brought 
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forwlrtl ill briefs. and ordinarily it  will not decidc nonjnrisdictional questions 
which are  not thus prrsentetl. 5'. v. CocRran, 533. 

Rut where record contains formal admission by solicitor of fact that negates 
offense, Snpreme Conrt will nevertheless stay judgment in the exerciqe of its 
supervisory power. Ibitl. 

8 68b. Right  of Defendant to  Appeal. 
Where defendant consents to the susptmsion of sentencr on n particl~lnr 

count, he waires and abandons his right to appeal in regard theretn. S. 1..  

Barnhardt, 223. 
Under Statutory prorision, defendant in prosecution for wilfull noi~snpl)ort 

of illegitimate child may nppenl from verdict estahlisl~ing his paternity b u t  
finding him not gnilty of wilfull nonsupport. S. 2;. Clcnm~ts,  614. 

5 73a. Duty to  Make Out and Serve Case on Appeal. 
It is the duty of appellant to see that the recurd is properly made up alitl 

transmitted. 5'. 2'. l l ' t ~ ~ u ,  271. 

8 73c. Settlement of Case on  Appeal by Court. 
Where, upon the disagreement of the parties, the trial judge settle5 thc cnec 

011 appeal from order revoking enspension of judgment, defendnnt ini~y not 
complain of the insertion therein of testimony presented a t  the hearing G.S. 
1-283. S. v. J O ~ I I ~ O N ,  7-13, 

fj 76c. Certiorari to Determine Legality of Imprisonment. 

Certiorari will lie to the S~ipreine Court to determine ':he legality of defend- 
nut's imprisonlnent upon hie contention that his sentence is in excess of that  
a~~tliorixed by lnw for the offense of which he stantls convicted. 8. L.. Silve1.8. 
300. 

3 77d. Conclnsiveness and  Effect of Record. 
The Supreme Conrt can judicially know only what tlppears of record. 6'. 2.. 

C'ockrell, 110. 
The Supreme Conrt is  bonnd by the record, S. z.. Sutton, 244. 

§ 78d ( 1 ) .  Form and Sufficiency of Objections and Exceptions to  Evidancc. 

Where objection is not made to the question but only to the answer of a wit- 
iiess, its exclnsion is discrctionary with the court. S. v. F'entress, 249. 

3 78e ( 1 ) .  Form and  Requisites of Objections and  Exceptions to  Cllargr. 
An exception to the failure of the court to declare mid explain the law aris- 

ing npon the evidence should point out whtvein tht, charge is deficient. S. 2'. 

Glntly, 177. 
A broadside exception to the charge will not he colisic1ert.d. but nl~pellant 

ninst point out wherein the charge failed to comply nit11 thr  provi-iour of 
G.S. 1-180. A. 2;. Srcttotr, 244. 

Where the only pnrt of the cllnrge applying the law to the evirlewce in the 
cx*e is the stnttment of the respective contentions of the parties, esreptions 
for falilnrr of the court to instrnct the jury as  to the law arising on the eri- 
de~lct., tnken in each instance where the cowt arrayed llie facts in thv form 
of a contention, nre snficient to present defendant's contention that t11c charge 
fnilctl to comply with G . S ,  1-1SO. I b i d .  



-\SA\I,YTIC,\L I S D E S .  

78e (2). Seccssit). fo r  Calling Court's attention to Inaccuracy i n  State- 
ment  of Cantentions 011 Recapitulation of Evidence. 

Ordinarily misstatements of the contentions or the evidence must be brought 
to the trial court's attention in time to afford opportunity for correction in 
order for an exception thereto to be reviewed. S .  ,ti. Flyzn ,  293. 

Misstatements by the court of the contentions of the State must be brought 
to the trial court's attention in order for an exception thereto to be considered. 
8. 1.. Spiney,  375; S. v .  BlacL, 448. 

Exception to an immaterial misstatement of the evidence will not be con- 
sidered when the matter was not called to the trial court's attention a t  the 
time. S.  a. Blanks ,  501. 

§ 78g. Secessity, Forln and Requisites of Assignments of Error. 
Where there is no assignment of error in the record for failure of the court 

to state the evidence and declare and explain the lam arising thereon, G.S. 
1-180. exceptions on this ground will not be considered. 8. a. R p i n e ~ ,  373; 
S. 1.. Muse, 495. 

§ 79. Matters Not Discussed i n  Briefs Deemed Sbandoned. 
Where defendant attacks the ordinance under which he was convicted on the 

ground that i t  was beyond the police power of the municipality but does not 
a t twk it  on the ground that its provisions are  too vague and indefinite to be 
tnnforceable, the court will limit its decision to the ground properly presentcd 
:111c1 fully argued. S .  a. Stallings, 252. 

Exceptions not brought forward in the brief and argued will be deemed 
abandoned. S. v. Stal l i~ igs ,  232; S. 2;. Musc, 495; 8 .  c .  Rcid ,  561. 

80b ( 4 ) .  Dismissal for  Fai lure to  Prosecute Appeal. 
\There defendant fails to file statement of case on appeal or apply for writ 

of wrt iorar i  within the time allowed, the nppeal mill be dismissed on motiun 
of thr  Attorney-General, Imt where defendant has been convicted of n capital 
felony this will be done only after an inspection of the record proper fails 
to show error. 6. 1.. G'nrtro. ,  66. 

V'herc defendant docs not file case on appeal within the time allowed, the 
appeal will be dismissed upon motion of the Attorney-General, but when 
defendnnt has been convicted of a capital felony this will be done only after 
:tn examination of thc record proper fails to disclose error or irregnlarily. 
S. v. LC !cis, 539. 

9 80b (3) .  Dismissal for* I r~co~nplc te  o r  Defrctive Rword .  
Where only one of several indictments consolidnted for trial appears in the 

record. and the record does not make it clear whether the indictment therein 
set out is  the one referred to in the verdict, the appeal will be dismissed on 
motion of the Attorney-General for incompleteness and defectiveness of the 
record in material particulars. S ,  v. TVray, 271. 

S 81 b. Presumptions and Burden of Showing Error .  
Appell~llt has the b ~ ~ r d e n  of showing that alleged error IT-as prejudicial in 

order to he entitled to a new trial. S.  v. C o c k ~ ~ l l ,  110. 
The presumption of regularity prevails in the absence of a showing to the 

contrary. and where matter complained of does not :Ippear of rrcord. ;~ppelli~nt 
lins failed to malie irregularity manifest. Ibi t l .  
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The judgment of the Superior Court is  presumed correct and the burden is  
on ap1)ellfint to show error.  S. v. TVra~j, 271. 

The burden is upon appellant to show error  ngaiilsit the presumption of 
regularity. R. v. Shcpkerd, 605. 

§ 8 1 c  (2). Harmless  a n d  Prejudic ia l  E r r o r  in  Ins t ruct ions .  
A charge that  reasonable doubt is  a doubt based upon reason and common 

sense "growing out of the evidence in the case" i s  erroneous, since reasonable 
doubt may ar ise  from lack of evidence a s  well a s  upon the  evidence addnced, 
and such instruction must be &ld for  prejudicial er ror  since i t  involves the 
intensity of proof a s  we11 a s  the burden. S. c. Brnxton, 312. 

But  when court  immediately thereafter gives correct charge on reasonable 
doubt, e r ror  i s  not prejudicial. 8. v. Wood, 740. 

Where the charge of the court  contains no prejudicial er ror  when construed 
contextually, ohjection thereto will not be sustained. 8. c. Bowser, 330. 

§ 8 1 c  (3). Harmless  a n d  Prejudic ia l  Evidence in  Admission o r  Exclusion 
of Evidence. 

Ik f rndnn t ,  charged with uxorcide, contended tha t  difficnlty arose because 
of intimate relations between his wife and his landlord. Held: The action of 
the  court in siistaining ohjection to question asked 011 cross-examination of 
the landlord whether he had not been accused of bre lking up  three homes 
theretofore, if error,  cannot he held of sufficient prejudicial effect to warrant  a 
new trial .  S. v. Cockrcll, 110. 

Admission of testimony over objection is ordinarily h t~rmless  when identical 
mat ter  is  later introduced without objection. 8. v. Fcntress, 248; S. v. Muse, 
495. 

Where the answer negatives any harmful effect of :in improper q i i ~ s t i o ~ i  the 
mat ter  cannot be held prejudicial. S. c. M a e ,  493. 

§ S l c  ( 5 ) .  E r r o r  Re la t ing  t o  One  Count Only. 
When separate convictions a r e  consolidated fo r  judgment, and error  i s  

found in tr ial  of one indictment, cause must be remanded for  proper judgment 
on other indictment. S. v. Braxton, 312. 

Where i t  appears tha t  the  verdict of the jnry found defendant guilty upon 
both of two counts in a warrant ,  one of which counts was  legally insufficient 
to support a verdict or  empower the court to render judgment thereon, a 
single jndgment rendered on the  verdict will be remanded for proper judgment 
on the valid count. S. v. Camel, 426. 

§ 8 l h .  Review of F ind ings  o n  Motions. 
Ordinarily, findings of the t r ia l  court t ha t  special venii"emen were drawn and 

si~mmoned in accordance with law and tha t  there had been no discrimination 
:~qains t  persons of defendant's race in preparing the jury list, a r e  conclusive 
when supported by evidence, but when i t  appears t h a t   he t r ia l  court  refused 
to give defendant time to  investigate and procure evidmce in support of his 
cahallenge to the a r r ay  and tha t  such refusal amounted to  a denial of defend- 
nut's constitutional right to proper representation by counsel, the findings 
npon illcomplete evidence a r e  not conclus i~~e.  S. 2;. Spellw, 346. 

Findiugs of t r ia l  court t ha t  persons of defendant's race were not excluded 
from jnry because of race held supported by e ~ i d e n c e  and conclusive 011 

appeal. R. v. Rcid, 561. 



X. ('. 1 AWALY TICAL INDEX. 833 

9 83. Disposit ion of Cause  i n  Supreme  Cour t .  
Where war ran t  fails  to  charge a criminal offense, the  judgmcnt thereon will 

hc arrested,  e rcn  if the  Supreme Court  must ac t  e x  m e r o  n ~ o t u .  S. u.  Zvey, 
172. 

The jury retnrnecl n verdict of guil ty in each of two separate prosecutions 
of defendant. .iftcr wrd ic t  t he  conrt  consolidated the  caber for  t he  pnrpose 
of jntlgment. :tnd rendered a single judgment upon the verdicts. N r l d :  A new 
trial  being awarded for  er ror  in the  t r ia l  of one of the indictments, the  judg- 
ment mnst be set  a 4 d e  and  the cause remanded for  proper jndgment upon the  
rcrdic t  rendered in t he  o ther  indictment. S .  v. R r a x t o ~ t ,  312. 

('rinse remnntlcil for  proper judgment on valid count. 8. c. C'a?r~cl, 426. 

Where record contain.: formal admission of solicitor which negates com- 
misbitrn of crime. Supreme Court will s t ay  judgment in rxcrcise of i t s  super- 
r i w r y  power notn.ith~tandinbr1ing absence of e r ro r  of law in tr ial .  S. v. Cochran,  
563. 

CURTESP.  

1, 01. R i g h t s  a n d  In r iden t s  of Es ta t e .  

IVlle're tleetl to husband and wife is  reformed by h t r i k i ~ ~ g  his  name there- 
f rom ant1 declaring he r  sole owner, husband is initially only tenant  by curtesy 
initiate. and his release and right-of-way agreement, executed prior to reforma- 
tion, does not b a r  he r  action f o r  compensation for  taking under eminent 
domain. Bnilcu .r.. Highw(~.?/  Com. ,  116. 

DAMAGES. 

§ 13a. Ins t ruct ions  o n  I%uc of Damages .  
.In in\trnction t h a t  the  amount of damages restcil wlcly in the  discretion 

of the jury will not be held for  rererkible e r ro r  when the  charge, construed 
tontextually,  is  to  the  effect t ha t  the clifcrction of the  jnry was  within the  
twnnd\ and  nntlrr  t he  inqtrnctions of t he  conrt  which statrt l  corret tly t he  rnlc 
.I to the measurr of clnmnge-. Tnrkil igton v. Prit~t i lr  q Co , 351. 

DEATH. 

5 s. Time  Wi th in  \Vllich Action f o r  Wrongfu l  Dea th  M u s t  Ue Instituted. 

l'hc rcqniremcnt t h a t  a n  action fo r  wrongful death be brought within one 
year  a f t e r  such dent11 is  n condition anncsed to the  canuse of action itself, and 
not :I s ta tu te  of limitation, and  the  personal representative must  allege and  
prorc  t ha t  his action is  insti tuted within the  t ime prescribed. Wilsorc v. 
('liflst(riir, 3%). 

5 6. Plead ings  in  . l r t ions  f o r  1Vrongful I k u t h .  
In  th i \  action for  wrongfril tlcath i t  was  alleged tha t  tlrnth occnrlc3d "on 

o r  about midnight of November 21-22. 1917. and  whir11 ib lms  than o ~ r e  j e a r  
i ~ r x t  preceding the  i n ~ t i t n t i o n  of this action." The slunmons alitl complaint 
were stampctl "filed S o v  2% 1948. a t  2 33 p m." H e l d :  Demurwr  on the  
g ro~mt l  t11:tt i t  appeared npon t l ~ c  face of the  complaint and record t h a t  t he  
action was  not  hrc~~igl l t  within olle year of death,  wag properly orerruled.  
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DEATH-Con tinued. 

8 8. Wrongful Death-Expectancy of I i f e  and Danilages. 
The measure of damages in a n  action for wrongful death is the present 

worth of the pecuniary loss suffered by those entitled to the distribution of 
the recovery, which is to be measured by the probable gross income of the de- 
ceased during his life expectancy less the probable cost of his own living and 
usual or ordinary expenses. Hanks v. R. R., 1'79. 

In an action for wrongful death, evidence relating to the age, health and 
life expectancy of deceased, his earning capacity, his habits, his ability and 
skill, the business in which he was employed and the means he had of earn- 
ing money is competent. Ibid. 

Also court records relating to prosecutions for nonsupport of wife; his 
verified complaint in his action for  divorce setting forth agreement for cus- 
tody and support of children; inventory of his estate showing salary due and 
claim for wrongful death a s  sole assets; are  competent upon the issue. Ibid. 

In  a n  action for wrongful death, complaint and order for temporary alimony 
in an action for reasonable sustenance theretofore brought by the deceased's 
wife against him, which had not been served on deceased because of his death, 
are  properly excluded. IMd. 

Since exemplary or punitive damages are  not recoverable in an actfon for 
wrongflll death, evidence of the pecuniary state of defendant is irrelevant, 
and objection is properly sustained to a question asked defendant a s  to the 
amount of land he owned. Martin v. Currie, 511. 

DECLARATORY JUDGMENT ACT'. 

9 2a. Actions Maintainable Under t h e  A c t s u b j e c t  of Action. 
Action for judicial declaration of plaintiff's right to easement appurtenant 

or by necessity over lands of defendant held authorized by the Act, the pro- 
ceeding not being to establish cartway which nlust be instituted before the 
clerk. Cniw!r v.  Leathe~wood, 96. 

DEEDS. 

g l a .  Nature, Requisites and  Validity. 
While the courts will go f a r  to sustain informal and non-technical instru- 

ments purporting to convey interests in real estate, and while technical words 
of conveyance are  not necessary, it  is required that  wo!rds of conveyance, ill 
common pnrlance a t  least, be employed. Pope v. Burgess, 323. 

The word "deed" ordinarily denotes an instrument in writing, signed, sealed 
nnd delivered by the grantor, whereby an interest in realty is transferred from 
the grantor to the grantee. Ballard v .  Ballard, 629. 

9 2b. Competency of Grantee. 
The provisions of G.S. 41-5 that an infant unborn, but in ease, is capable of 

tnlting by deed or other writing in the same manner a s  1:hough he were born, 
gives the same capacity to an unborn infant to take property a s  such infant 
has under the law governing its right to take by inheritance or devise, which 
is from the tlme of conception. Mackie v .  Nackie, 152. 

Child is rehnttnblg presumed to he i)r c aw  280 days prior to birth. Zbi t l .  
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3. Esecut,ion, Acknowledgment and Private Exan~inat ion.  
A married woman may attack the certificate of her ackno\vledg~~~el~t  nntl 

privy esanlination for ( 1 )  fraud, duress or undue influence ltnown to or par- 
ticipated in by the grantee, G.S. 39-11, ( 2 )  nonappearance before the officer 
and no examination had. (3) forgery, ( 4 )  n~enta l  incnpacity or infancy. I , w  ?I. 

Rhodes, 190. 
The attack by a married woman of the certificate of her nc.lmowlt~d~~t~c.rrt 

and privy examination must be by direct action. I b i d .  

Where the appearance of a married woman before the probate otiioer is 
admitted or established, the certificate of the probate officer as to the a<'lil~~\vl- 
etlgment and privy esamination of the married woman is conclusive, when 
regular in form, as  to all matters which the officer is required to certify. Ibitl. 

Where a married woman admits her appearance before the l~robate officer, 
and the certiflcate of her probate and privy examination a re  regular in form, 
her testimony that the officer did not comply with the formalities requiiwl by 
statute is insufficient to justify the subn~ission of an issue in regard tlrerrto, 
and in this case where the issue was submitted upon such evidence, it was error 
for the court to refuse appellant's motion for a directed verdict thereon in his 
favor. Ib id .  

Want of proper acknowledgment is affirmative defense upon which grantors 
have burden of proof, and therefore a directed verdict in favor of grantee is 
not peremptory instruction in faror  of party having burden of proof. Zbid, 

Acknowledgment is not necessary to validity of deed as  between partiw and 
their privies, the grantor not being married woman. h'nllard I;. Nnllorrl, fi"!). 

i j  6. Signing, !3ealing and Delivery. 

The requisites to the valid delivery of a deed are  (1) an intention on the 
part of the grantor to give the instrument legal effect according to its purport 
and tenor; ( 2 )  the evidencing of such intention by some word or act discdlosing 
that  the grantor has put the instrument beyond his legal control; ant1 (2 )  
acquiescence by the grantee in such intention. Rnllurd 2% Bnllard,  629. 

Manual possession of the instrument by the grantee is not essential to tltllir- 
cry, delivery to some third person for his benefit being sufficient. I b i d .  

The recording of the instrument by the grantor or his leaving it  with the 
proper officer for recording with the intention that it  shall thereby pass title 
to the grantee according to its purport and tenor, if followed by t l ~ e  assrnt of 
the grantee, constitutes an effective delivery, and, until the contrary is s l ~ o n a ,  
assent of the grantee in such instance will be presunied if the convryanc4c> be 
beneficial to him, even thong11 he has no knowledge of the trt~l~sttction. I b ~ t l .  

Whether deed has been delivered is mixed question of law and ft1c.1 and 
witness cannot testify that deed was not delivered. Ib id .  

6 % .  Revocation of Conveyance of Fu ture  Interests in  Deeds of Gift .  

Grantor erecnted deed to his son for life and then to his son'\ chilch5cw in 
fee. Thereafter the grantor and the grantee undertook to revoke the restrictive 
provision in the deed and joined in conveying the title to a third ljerson. A 
child was born of the marriage of the grantee in the original deed less tlran 
280 days after the attempted revocation. Held:  The child was i tr  c.usc a t  the 
time of the attempted revocation and therefore the revocation was il~eErctnill. 
G . S .  39-6. MarPie v. Mncliic, 152. 
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fj 11. Gmeral Rules of Construction. 
In construing a deed, the order and historic importa11c.e of the several parts 

and clauses have been given less emphasis ill applying t l ~ e  rnle that the inten- 
tion of the grantor must be gathered from the four corners of the instrument. 
Eldyerton c. EZarri8011, 158. 

Settled rules of law or of property as  well as  establi~lled public policy mill 
be given effect when properly applicable regardless of i n  ent or even in contra- 
vention of it. Zbid. 

fj 1%. Estates and Interests Created by Construrtia~n of the Instrun~ent. 

The granting clause and the habendutn of the deed ill question conveyed a 
fee simple and the warranty clause was in harmony t l~e~ .en i th .  Following the 
description and just before the habcndron \\-as inserted I paragraph reserving 
a life estate to grantors and providing that upon their dent11 the conveyance 
should be in full force to the grantees "their lifetimes then to their children" 
with provision that  if any of then1 should die without cliildren, his share should 
go back to the "family." IZcld: The deed conveyed a fee silnple. Plller/ v. 
Smith, 62. 

The granting clause is the rery essence of the c0nt~:ict. Ibitl. 

# 19b. Estates Created-Rule in Shelley's Case. 

The rule in Shr~llt7!i'~ cast is a rule of property and not ot constrnction. nut1 
the rule will be applied where there is a liiuitation over after a freehold estate 
to the heirs general or heirs of the body of tlle first taker  inl less it is appartmt 
that the word "lieirs" is used to describe a claw to take b) pnrchase. Eldyertoit 
v. Zfawwon, 158. 

The deed in question conveyed to husbai~d and wife a life estate and ex- 
pressed grantor's intent to convey only a lifetime right to said grantees, nit11 
provision that said grantees should have and hold said tract of land during 
their natural lives and then to the heirs of the body of the f o i ~ e  grantee. lfcltl: 
The Ilusband took only a life estate, and the conveyance being to the wife ant1 
then to the heirs of her body, the rule in Shellct/'s t t r ~ c  applies, a ~ l d  the estate 
in fee tail conreyed to the wife is converted by G S k 1 - 1  into a fee siinplt. 
absolute Zbld 

fj 14b. Conditions Subsequent. 

A inere stateinrnt of tlle purpose for which the l ) r o p ~ r t j  conrryed is lo  be 
nsed is not suficient to constitute a condition subsequent, there heing no c1;11i~r 
of' re-entry, nor limitnt~on over, nor other provision to become effective iq)on 
condition broken, and nothing in the instruinent to indicate that the grantor 
intended to conve~ a conditional estate Slrazc 1 ~ r i v o x ~ t ! ~  1. Zits Co., 620 

DESCENT .4R'I) DISTRIBCTIOX 

# 3r. Time From Which Person Is In Esse. 
Child is rebuttably l~resurued in esse '790 days prior to birth. Mac7;to 1 . .  

Markic, 1.72 

§ 6. Adopted Children. 
Proof of ado1)tion under laws of another state 71old conclusive in absc11c.c of 

attack on constit~itiounlity of statute of such other state nndrr which adoption 
uns  11:ttl.  sin(^' ~ 0 1 i i . t ~  ni~ist act nntler l)reinn~l,tioi~ of caoilstit~itionality, :~tltl it 
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DESCEST -4SD DISTRIBUTIOS-Co~itinired. 

was error for lower court to hold adoption was invalid and respondent not 
entitled to distributive share. Hunter v. Nr~nnanlaLcr., 38-1. 

DIVORCE AND ATJIMONT. 

5 12 Alimony Pendente Lite. 

In a n  action under G.S. 50-16 for alimony without divorce, the amount of 
attorneys' fees allowable to plaintiff's counsel is for the determination of the 
trial court in its discretion, wfih reference to the condition and circumstances 
of the defendant, among other things, and the amount allowed is subject to 
review only for abuse of discretion. Stadiena v. Stadient, 318. 

The fact that  after the institution of the action the client abandons the suit 
instituted in this State and institutes another suit for clivorce in another state, 
and counsel employed here are  permitted to withdraw since no further services 
could be performed, does not aflect such counsel's right to an order allowing 
them counsel fees out of the property of defendant for tlie services performed 
here in good faith. Zbid. 

The fact that an order allowing counsel fees lias beeu entered in a n  action 
under G.S. 80-16 does not preclude the court from thereafter entering a second 
order allowing additional counsel fees for subsequent services. Zbid. 

On this appeal from an order allowing additional counsel fees under G.S. 
50-16, the amount i n  held not so unreasonable as  to constitute an abuse of 
discretion when viewed in tlie light of the circunistances under which made. 
Ibirl.  

In a wife's action for alilnonp without divorce in which defendant's answer 
sets up the defense of adultery, it is error for the court to order temporary 
:~ l i~nc~ny  to plaintid without finding the facts with respect to the plea of adul- 
tery. G.S. 50-16. 1T'illinnts v. Williams, 660. 

3 13. Alimony r p o n  Divorce From Bed and Board. 
Where in the husband's action for divorce a vincrtlo, the wife sets up a cross- 

action for divorce a mcifsa, the court has the power to make an order for the 
payment of alimony upon the jury's determination of the issues in favor of the 
wife. Norman v. Xomnan, 61. 

3 17. Jurisdiction and I'rocedure to  Determine Custody of Children of 
Marriage. 

1)ecree for absolute divorce which awarded the custody of the child of tlie 
n~arr iage was entered in another state and the parties thereafter moved to this 
State. Held: The proper procedure for either party to determine the right to 
the custody of the clliltl is by a special proceeding under G.S. 30-13. Hardee 
v. Jlitchell, 40. 

Resident judge lias concurrent jurisdiction with judge holding courts of 
district to hear and determine applications for custody of children: but neither 
may enter order outside the district except by consent. Patterson v. Pattersou, 
481. 

1 Hearings and  Ikterminat ion of Right t o  Custody of Children. 

Findings that the parties had been married and divorced, that  the wife was 
a person of good character, resident in this State, that  the husband is finan- 
cinlly responsible, and that the best interest of the minor child of the marriage 
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\vould be proiuotctl by awarding its custody to the wife, is suftlcierit to sustain 
clecree awarding its custody to her and requiring him to make contributions for 
the support of the child. Iircrdcc z,. ,If i tchcl l ,  -10. 

The welfare of the child a t  tlie time of the contest is; controllinq in deter- 
mining tlie right to the cnstody of the child as  between its dirorced lmrents. 
Zbid. 

# 10. Conclusiveness and  Effect of Decree .l\varding Custody of Children. 

A decree awardipg custody of the child of the marriage as  between its 
divorced parents is determinative of the present rights of the parties, but is not 
peruianent and mag be later modified by t l ~ e  court upon change of conditions. 
I iardec  v. .Mitchell, 40. 

# 20. Enforcement, of Decree .%warding Custody of Children. 
Where decree awarding custody of children i q  rendered outside the district, 

violation of decree cannot form basis of conten~pt proceeding\. .inw such 
decree is void. P a t t c r ~ o l t  z.. Pnttcrsoi?.  481. 

DOWER. 

# 2. Lands t o  Which Dower Attaches. 

-111 unacknowledged deed bars the claim of dower of the widow of the grantor 
if the signing. sealing and delivery of the iastrnlnent ocacurs before u~arriage. 
IIcr llard I! .  Bnllnrd,  629. 

DRAINAGE DISTRICTS .4SD CORPOR4TIOSS.  

# 5. S a t u r e  and Validits of Assessxnmts. 

In order to constitute a valid drainage msess~nent it is necessary that tlie 
land assessed drain or flow into the canal, G.8. 1 3 - 4 3 .  and therefore on al)pt.al 
to the Superior Court on a landowner's exceptions to order of the clerk con- 
firming assessments a s  proposed by the couiniissioners. the drainage cor1)ora- 
tion has tlie burden of proving tlie number of acres of land the exceptor owls  
which drain into the canal and what amount snicl lantl should be assessrtl l)er 
aere. Tl .cs toro .  Cnnnl. I I I  I T .  91. 

s 5 2. Easelnents by Secessity o r  Appurtmant .  
Plaintiffs instituted this action to obtain a judicial tleclaration of their right 

to a n  easement appurtenant and by necessity over lantls of defendants. I l c l d :  
The action is authorized by G.S. Chap. 1, Art. 2G, and the Superior ( 'ourt has 
jurisdiction, it  not being a special proceeding to establish a cartway w11ic.h mnst 
be instituted before the clerk. Carver v. L e a t h e m o o d ,  !36. 

I n  a n  action to declare plaintiffs entitled to an easemmt appurtenant or an 
easement by necessity, allegations that  plaintiffs' land was cut off and isolated 
fronl any public road and praying that defendants be enjoined froin blocking 
the only ineans of ingress and egress, is a sufficient all?gation that plaintiffs 
hare no other way o f  i n g r e s ~  and egress if such allegation be deemed escential 
Zhtd. 

Allegations that defendants ~ o l d  a parcel of a larger tract owned by tliein, 
that a t  the tinie a roadway existed to such snialler t ra- t  over the reiuaining 
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land of defendants, that  the parties contracted with a view to this condition 
and that the purchaser, who conveyed to plaintiffs, used the cartway without 
objection, with further allegations that  the smaller tract was isolated from any 
public road, a re  sufficient to establish, a s  against demurrer, plaintiffs' right to 
a n  easement appurtenant and by necessity. Ib id .  

ELECTION O F  REMEDIES. 

3 2. Between Rescission and  Damages f ~r Fraud.  
Where the purchaser is induced to buy certain property by the actionable 

fraud of the seller, the purchaser within a reasonable time after the discovery 
of the fraud must elect between the inconsistent remedies of repudiating the 
sale or affirming it, and the purchaser's voluntary act in recognition of the 
validity of the contract after discovery of the fraud constitutes a n  election and 
terminates his power to repudiate his purchase. Hutchins v. Davia,  67. 

EMINENT DOJIAIR'. 

§ 2. Necessity of Compensation. 
Vgon the taking of private property for a public use, the owner is entitled 

to just compensation for the property appropriated, measured by the loss occa- 
sioned to him by the taking. Proctor v. H i g k w a ~  Corn., 687. 

3 6. Delegation of Power. 
State Highway and Public Works Commission has been delegated the power 

of eminent domain. Proctor a. If i g h w a ~  Corn., 687. 

3 8. Amount of Compensation in General. 
The nieasure of damages for the taking of a part of a tract of land for 

l i i g h ~ ~ a y  purposes is the diberence between the fair  market value of the entire 
tract immediately before the taking and the fair market value of the portion 
left immediately after the taking, which difference embraces compensation for 
the part taken and con~pensation for i n j u r ~  to the remaining portion, less 
general and special belletits resulting to the landowner by the utilization of the 
l~roperty for a highway. G.S. 136-19. Proctor v. Highway Corn., 687. 

If the State H i g h w a ~  and Public Works Commission elects to condemn a 
part of a tract of land upon which a re  located buildings, such buildings are  a 
part  of the real estate upon which they stand and must be taken into account 
in determining the amount of compensation in so f a r  as  they add to the market 
value of the land. Jbid.  

But the conlnlission is not entitled to coerce the owner into removing such 
builtlings, or hare the cost thereof taken out of the award. Ib id .  

14. Petition and  Proceedings for  Ascertaimnent of Amount of Compen- 
sation. 

If the owner and the State Highway and Public Works Commission a re  
unablc to agree as  to the amount of compensation for taking of property under 
eminent domain, either party may institute proceedings to have the matter 
determined. G.S. Chap. 40, G.S. 136-14. Proctor 2'. H i g h w a y  Corn., 687. 

3 18. Trial Cpon Appeal From Appraisers. 
17pon appeal from the award of the appraisers in condemnation proceedings 

the trial in the Superior Court is d e  novo, and niust proceed so f a r  as the 
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question of damages is concerned as  though no conin~issioners of appraisal 
had ever been appointed, and therefore the court properly enters judgn~ent 
upon the verdict of the jury regardless of whether it is greater or smaller than 
the award of the cornniissioners and regardless of whicli party tool; tlie appeal. 
G.S. 40-20. P~wctor  2;. IIiglr  tea^ Cot~l., 687. 

§ 10. Judgment  and  Decree. 
In the absence of a n  agreement betweell the parties, the condemnor has no 

right to compel the owner to remove buildings standing on the part of the 
tract condemned to the remaining lands of the owner, and the court properly 
refuses to coerce the owner to remove the buildings by impounding a part  of 
the recovery, but commits error in adjudging that the recovery includes the 
cost of removing the buildings. Proctov c. Iligli?ccc.~/ C I ~ . ,  687. 

9 21a. Actions t o  Recover fo r  Damage-Limitations. 
Plaintiffs alleged that  the construction by defendant of a danl caused the 

retardation of the current of streams draining plaintiffs' land, which rebulted 
in progressive injury to plaintiffs' land from improper drainage, the first sub- 
stantial danlage having occurred seventeen years prior to the institution of the 
action. I t  was alleged that the dani required no lnaintei~ance but that its mere 
construction was the cause of the injury. Held: The .~ct ion being limited to  
"injury and damage" caused by the "construction" of the dam, rests in tort, 
and the trespass being continuous rather than a renewing or intermittent one, 
and the action not being to recover for an appropriwtior~ of plaintiff's property 
or an easement therein by reason of the operation of the dam, the iwtion is 
barred by the three-year statute of lin~itations p l ~ i ~ d e d  by defendant. Tntc  v. 
Potccr Co., 236. 

§ 21 % a .  Releases and  Right-of-Way Agreements. 
Release signed by husband does not bar wife's actio~l for compensation 111)on 

subsequent reformation of deed to husband ant1 wife 11y decree dec.lariny: 11~r  
the sole owner of land, the release not having been registered. Boi11>1/ 1 . .  

IIigIr lea!/ Conl., 116. 

5 '26. S a t u r e  and Extent of Title o r  Right Acquired. 
Where private property is taken for a h i g h w ~ y  untle~. the power of e ~ ~ ~ i n e n t  

domain, the fee remains in the owner, who may subje~:t the land to ally use 
not inconsistent with the easenlent appropriatetl, bnt t l ~ e  Highway and l'nblic 
Worlis Commission acquires the right to use the entire right of n a y  for high- 
\vaS purposes whenever it  tleelns such action condnc-ire to the interest of the 
l)ublic, including the right to remove from the right of vxy  any obstructions to 
the free passage of the traveling public. Procto,  r.  111qlr ~ i ' n y  Con&.. W 7 .  

EQCITP. 
§ 2. Laches. 

The doctrine of laches follo\vs tlie appl ic~~ble statlite )f limitation\ .la/ 1'c7tt 
c. CJreot, 104. 

ET'IDESCE. 

§ 2. Judicial Sotice of Political Snbdivisioas. 

The courts will take judicial notice of the judicial district in which tl q w i -  
fietl  count^ is located. Pnt ~ C I , . Y ~ I I  1'.  Pn t t o ~ o r t ,  481. 
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7 Prima Facie Case-Burden of Going Forward With Evidence. 
The making out of a p~'i?na facie case does not change the burden of proof, 

but  merely places the burden of going forward with the proof upon the adverse 
party unless he would run the risk of nn adverse verdict. I n  re  TFestoz'er 
Canal, 91. 

When plaintiff nialtes out a prirtta fflcic case, the bnrden of going forward 
with the evidence shifts to defendant, but if defendant elects to offer no 
eridenre he merely nssnmes the risk of an ad\ erse verdict. Pt.cc]itlrc c. R. R., 
105. 

3 8. Burden of Proof-lkfenses. 
The bnrden of proof on nn affirmatire defense is on defendants. 1,cc v. 

R1r odcu, 100. 

§ 20. Similar Facts and Transactions. 
Eridence of condition of floor of defend:~nt's store solne six montl~s prior 

to plaintiff's fall, Itc'ld incoinpetent, since condition was teinporary and could 
raise no inference of condition at  subseqaent ili~ttl. F a ~ r c ~ l t l ~  c. J c ~ r c l o ~ s ,  684. 

§ 27 $4. Facts Within Knowledge of Witness. 
A witness is not competent to testify as  to the nonesistellce of a fnct when 

his sitnation with respecat to the matter is suc.11 that the fact might well have 
existed without the witness being aware of it. Ballaid c. Ilallard, 629. 

§ 32. Transactions o r  Communications Wit11 Ilecedent. 
Personal letters written by decedent to his granddaughter, one of the pro- 

pounders, are competent 11pon the issue of inental capacity, the prohibition of 
G.S. 8-51 in caveat cases applying only to evidence of ~ indne  influence. 111 1.c 
17'111 of McDo~cell, 269 

8 39. Par01 Evidence Affecting Written Ins t lunent .  
Parol testimony as  to conversations or declarations of the parties a t  or 

before the execution of n written contract is incompetent to alter, add to, or 
contradict the writing in an action on the contract between the parties or 
persons claiming under them P o t t o  1' .  Slcpplll Co., 1. 

The evitlence tended to sho\v that plaintiff entered into n contract with a 
shipbnilder for a boat egnil~ped wit11 a n  engine of certain specifications, but 
that plaintiff negotiated directly wit11 the manufacturer for the engine and 
t>nterrd into n contract with the ninnnfactl~rer for an engine of different 
speciticntiom. Hcld: The manufacturer was not a party to the contr,?c8t 
between plaintiff and the shipbuilder, and therefore the par01 evidence rule 
does not preclude plaintiff from introducing evidence of rerbal negotiations 
with the mannfacturer for an engine of greater power. Further, the contract 
between plaintiff and the mannfacturer for the engine became effective subse- 
quent to the effective date of plaintiff's contract \\.it11 the shipbuilder nlthougl~ 
the negotiations with the nlnnnfactnrer nntetlnted such contract. Ibid. 

8 42d. Admissions by Agent. 
In order for an admission of the agent to be competent against the principal, 

the admission must be relevant to the issue, the agent must have been acting 
within the scope of his nnthority in making the admission, and the admission 
must relate to a transactio~l pending a t  the time it  was made. F a ~ e l t ~  v .  
Jewelers. 694. 



842 ANALYTICAL INDEX. [230 

An admisqion by the manager of a store a s  to the condition of the entrance, 
made some thirty days after plaintiff's fall a t  the store entrance, is incompe- 
tent in the absence of evidence that  the agent had any independent authority 
to speak for the defendant store as  to the subject of t h ~ ~  declaration. I b i d .  

§ 45. Opinion Evidence i n  General. 
A witness may not give his conclusion a s  to a matter which involves his 

opinion of another person's intention in a particular transaction. Ballard v. 
Ballard, 629. 

Testimony of a statement by the manager of defendant store that  the store 
had "a very dangerous front" is incompetent a s  an eslnwsion of opinion rather 
than a statement of fact. Faneltu v. Jewelers, 694. 

§ 46b. Expert  and Opinion Evidence-Handwriting 
A granddaughter of deceased, who had lived in his house and had received 

numerous letters from him, is competent to testify as  to his handwriting, and 
her testimony that  the letters in question were in his handwriting is sumcient 
authentication, and objection that  she did not testify t l ~ t  she knew his hand- 
writing is too attenuate. I n  re  W i l l  of McDoic.cll, 2.59. 

§ 49. Opinion Evidence--Invasion of Province of (Jury. 
Testimony of the driver of a car that he would h v e  passed defendant's 

truck several feet before reaching a highway intersecti~m if the truck had not 
pushed him off the road, is held competent as  a "sllortl~and statement of fact" 
and not objectionable a s  a conclusional assertion inrading the province of the 
jury. Tarkingto~z 2'. Printing Co., 334. 

§ 49 s. Opinion Evidence-Conclusions Embodying Question of Law. 
Whether a deed has been delivered presents a mixed question of law and 

fact, and therefore the conclusion of a witness that  a deed "was never delir- 
ered" embodies an opinion a s  to law, and is incompetent. Ballard v. B a l l a d ,  
629. 

8 7. Attachment of Licn r n d e r  Execution. 
A lien against the personal property of the judgment debtor is acquired upon 

seizure of the property by an officer under authority of an execution. Fina~icc 
Corp. v. Hodges, 580. 

5 8. Priority of Liens. 
An automobile purchased by a nonresident in anolli~?r state and subject to 

a conditional sale contract, registered in accordance with the laws of such 
other state, was brought into this State by the nonresident while on a tempo- 
rary visit. The automobile was seized under esecution of a judgment obtained 
here against the nonresident. Held: The lien of the conditional sale contract 
is superior to the lien obtained by levy under execlition. Credit Corp. 1..  

Walters, 443. 
An automobile of the judgment debtor was seized under execution prior to 

the registration of a chattel mortgage executed by him subsequent to the judg- 
ment but before the issuance of execution thereon. Held: The lien of execu- 
tion has priority over the lien of the subsequently registered chattel mortgage. 
Finance Corp. v. Hodgee, 580. 
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EXECUTORS AND ADMISISTRATORS. 

g 13a. Nature and  Grounds of Remedy of Selling Property to  Make Assets. 

Beneficiary is entitled to pay debts of estate in order to prevent sale of 
unique property to make assets. Jarret t  v. Grfcrr, 104. 

5 13f. Distribution of P r o c e d s  of Sale. 
Where land is sold to make assets to pay the debts of the deceased, the 

proceeds of sale retain the quality of real property to the extent necessary to 
discharge all liens thereon. and only the surplus. if any, becomes personal 
property and is payable to the personal representatire a s  personal assets of 
the estate. IVillictrtbs v. J o l ~ t t s o ~ ~ ,  338. 

Proceeds of sale, if insufficient to pay liens in full, may not be cliargecl with 
any part of costs of administration, although court, in its discretion may tax 
part  of referee's fee against proceeds of sale. Ibitl. 

3 15g. Widow's Allowance. 
Upon petition for allotlnent of widow's year's allowance, allegations in nns\yer 

that widow was financially indrpendrnt, that deceased's parents, beneficiaries 
of the estate. were aged and infirin and clepentlent, and that deceased's nil1 
evidenced his desire that  widow receire no part of the estate, are  irrelevant 
and were properly stricken on niotion. F:drcartl.s 1'. Brltcn~dx, 1TG. 

§ 15. Filing and Proof of Claims Against the  Estate. 

If the judgment creditor wishes to share in the distribution of the personal 
estate of his deceased judgment debtor, G . S .  2-111, and to protect himself 
against the running of the statute of limitations as  against the debt, G.S. 1-22, 
he must file his claim with the personal representative of the deceased. 
Williams 1.. J071?lson, 338. 

9 24 M. Distribution t o  Effect Desires o r  Direction of Deceased Kot Hav- 
ing Force of Testamentary L)isposition. 

Where a contract of surrirorship between tellants in coinnlon is ineffective 
because having no words of conveyance, deed execl~ted by the adniinistrator 
of the deceased tenant to the survivor under sripl)osed aritllority of the con- 
tract, is without efTect. Pope v. Burgess, 323. 

Where will charges executors with carrying out nislies of testatrix, but 
wishes of testatrix are  not expressed within the four corners of the will, a deed 
executed by the executors to an eleemosynary corporation pnrporting to effec- 
tuate the kno\rn wishes of testatrix, is ineft'ectnnl Satlzt Jftrvy's Sclrool v. 
IVittsto?~, 326 

# 29. Costs, Conimissions and Attorney's Fees. 
Where the proceeds of sale of land to make assets to pay debts of the de- 

cedent a re  insufficient to pay all liens in full, the proceeds must be used exclu- 
sively for the payment of the liens, G.S 28-105 (S). ant1 no part of the proceeds 
may be taxed with costs of administration TVtTltntt~,u 1'. dolrn,vot~, 33s 

FALSE IMPRISON31EST. 

3 1. Nature and Essentials of Cause of Action. 
Ordinarily an officer is protected in serving a warrant for the arrest of a n  

accused named therein even though the warrant is defective, but he may be 
held liable for a forcible arrest when it appear- on the face of the warrant 
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FALSE I ~ ~ P R I S O X ~ I E N T - C O ~ I ~ ~ ~ I  rtcd. 

that the offense is beyond the jurisdiction of the ~nagistrate  issuing tlie war- 
rant  or that  the charge does not constitute a criminal offense. Alexander  v. 
Lindseu ,  663. 

A warrant charging that  the person therein nalnerl "did unlawfully and 
willfully trespass against the form of the statute," etc., while defective, is not 
void, and is insufficient to constitute a basis for an action for false imprison- 
ment against either the officers executing the writ or tlie person swearing out 
the warrant. Ihid.  

2. Actions fo r  False Imprisonment. 

The evidence disclosed that  a municipal police~lian arrested plaintiti a t  the 
request of the sheriff of the county, and that  the n t ~ r r n n t  remained in the 
possession of the sherift' a t  the time the officer made the arrest some fourteen 
uliles away. H e l d :  Sonsuit was improperly entered in plaintiff's action for 
false arrest and false inlprisomnent as  to the sheriff and the officer making 
the arrest,  but was properly granted as  to the person ~ h o  swore out the war- 
rant. Alexa?lder v. L i n d s e y ,  663. 

Good faith of the officers in making the arrest cannot be considered on the 
question of the lawfulness or unlawfulness of the arrest,  but only on the 
question of damages. Ihid.  

Defendant was arrested by an officer not having the warrant in his posses- 
sion, and was turned orer to the sheriff who had possession of the warrant. 
l i e l d :  Plaintiff in his action for false arrest and false i~nprisonnient is entitled 
to recover only such actual or compensatory (1aruage:s iis he sustained fro111 
the time of his arrest until he was placed in custody of the sheriff. Ihid.  

FALSE PRETESSE. 

8 2. Prosecution and Punishment. 
A sentence upon a plea of 11010 c o n t e v d w c  in a prosevntion for false pretenst* 

that defendant be confined in the State Prison for a period of not less t h a l ~  
five nor more than six years, to be assigned to hard labor under the superrisiol~ 
of the State Highway and Public Works Commission. conforms to that  author- 
ized by G.S. 14-100 and is within constitutional limitations. S. v. Stnnshrc~.~~, 
589. 

FIRENES'S  RELIEF FTSI)  

8 2. Right  to  Sue State Association. 

A fireman may not sue the State Firemen's Association on a claiul for 
benefits under the Act. G.S. 118-12. Carrol l  v. Fircr~r -11's Ssso., 436. 

8 3. Benefits IJnder State Association. 
A claim for hospital expenses incurred as  a result cf an injury received 1)y 

a fireman in the course of his duties does not come within the benefits proridctl 
for members of the State Firemen's Association. Ibicr .  

11. Actions Against Local Funds. 

Where a claimant states no cause of action against rhe local Firemen's Pc.11- 
sion Fund, i t  is not necessary to consider his challenge of the validity of tllc. 
act creating the local pension fund as  successor to the Relief Fund theretoforcb 
existing under the general law, and the judgment that lie recover nothing 
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FIRE1\IES'S RELIEF FUND-Conti i lued.  

against the trustees of the pension fund will be affirmed, and the appeal dis- 
missed. I b i d .  

§ 12. Benefits Under Local Funds. 
A fireman may not accept benefits afforded by Ch. 26, Private Laws of 1937, 

and then assert that he is entitled to recover benefits for a single item covered 
by the general law, Ch. 41, Laws of 1923, which the private law supersedes in 
his community. D i d .  

FIXTURES. 

1 Determination of Whether Chattels Affixed Become P a r t  of Realty. 
Ordinarily, a building becomes a part of the realty, and though this rule is 

subject to the esception thnt the parties may provide to the contrary by 
express or implied contmctunl stipulation, the burden of proof is upon the 
party claiming that a builing is personalty to show that  under the contract it  
retained that  character. Ingold v. d8sura)~ce Co., 142. 

At the time of the lease there were two brick walls standing on the land. 
Lessee estended the walls and constructed a roof to provide a building for 
his business. The lease provided that if lessee cliscontinued his business and 
~ a c a t e d  the building before the expiration of the term, the building should 
automatically be turned over to lessor. Lessee joined as  co-insurer with lessor 
in a policy of fire insurance on the premises. I Ie ld :  I t  is apparent that the 
structure was erected for the better enjoyment of the premises and not as  a 
trade fixture, and iipon trial by the court under agreement of the parties, the 
court was not required to assume that the parties intended the structure to 
retain the character of personalty. I b i d .  

FORSICATION AND ADULTERY. 

§ 1. S a t u r e  and Elements of the  Offense. 

The statutory offense of fornication and adultery is the lascivious cohabita- 
tion by a man and n woman who are not married to each other, which implies 
habitual intercourse. S. v.  Iveu, 172. 

9 2. Prosecution and  Punishment. 
The offense of fornication and adultery is statutory, and therefore the essen- 

tial elements of the offense must be set forth in the warrant or bill of indict- 
ment. G.S. 14-181. S. v. I v e y ,  172. 

A warrant charging that  defendant did lewdly and lasciviously associate 
with a woman to whom he was not married and "did engage in an act of inter- 
course" with her, fails to charge the statutory offense of fornication and adul- 
tery, nnd judgment against defendant is arrested by the Supreme Court cx 
mevo motu. I b i d .  

FRAUD. 

§ 2. Misrepresentation. 
Seller's statement a s  to time goods would arrive by independent carrier was 

no more than expression of opinion; and there being no evidence that  goods 
were not loaded a t  time stated by seller or that  delay was due to causes under 
seller's control, nonsuit was proper in buyer's action for misrepresentation :IS 

to time of shipment and delivery. Straus Co.  v. Econonzl~s, 316. 
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8 4. Knowledge and  Intent  to  Deceive. 

President of corporation who signs bill of sale ill a Inrge auionnt fire days 
after inventory will be held to have constructive linowletlge of material mis- 
representation therein. Hills v. Mills, 286. 

§ 9. Pleadings. 

While the constituent facts constituting fraud must Je  pleaded. no set for- 
ninlti nor precise technical language is reqnired, but the pleading is sufficient 
if, upon a liberal construction, proof of the constitnti~-e facts alleged would 
entitle the pleader to relief. M f g .  Co. v. Tal~lor, 680. 

Plaintiff instituted action on a note. Defendant alleged that  the note was 
given for balance due on the purchase price of a tractor, that prior to the sale 
defendant paid plaintiff to make a n  inspection of the tractor and report its 
condition, and that  plaintiff's sales agent made false and fraudulent statements 
a s  to the condition of the tractor which induced defendant to make installuirnt 
payments on the machine, and that  when delivered the machine had basic 
defects amounting to a total failure of consideration. l f d d :  The answer 
sufficiently alleges a counterclaim for fraud as  against deninrrer. I b i d .  

FRAUDS, STATUTE OF. 

g 10. Contracts to  Convey. 

The fact that  the assignment by the purchaser of a contract to couvey is by 
par01 is no defense to a n  action on the contract by the assignee against the 
vendor, since the statute of frauds is a personal defense which may be set up 
only iwtw pav tcs .  Cadillac-Po~itiac Co. v. Norbw~r,  28. 

Gt'ARUIAN AND WARD. 

8 14. Collection of Assets. 

A guardian is entitled, and is under duty, to hold to all  security ; and there- 
fore where a guardian has obtained judgment against a prior guardian and 
later has obtained judgment for the same debt against :he prior gwrdian  and 
his wife, in his action to renew the judgments, a holding that he was not 
entitled to renew the sec-ond judgment is error, since the effect is to releasr the 
fcnlc defendant of liability. Crr.ady v. Parlit',., 166. 

HEALTH. 

8 3. Creation, Powers and Duties of District Boarals of Hea l t l~ .  

A district board of health is a creature of the Legislature and has only sucli 
powers and authority as  are  given it  by the Legislature, G.S. 130-66, as rcwrit- 
t m  in Chap. 1030, Session TAWS 1945. S. v. Cuvtis, 169. 

A district board of health established pursuant to 1G.S. 130-66 is without 
authority to prescribe criminal punishment for the violation of its rules and 
regulations promulgated under subsection 4 of the statute, since sucli district 
i s  without power and authority to make lams, and if the statute be deemed 
sufficiently broad to grant it such authority, the delegation of such power is 
unconstitutional. Ibid. 
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§ 8. State Highway Commission-Ordinances and Regulations. 

Plaintiffs sued the State Highway and Public Works Commission to enjoin 
it from enforcing its ordinance restricting the placing of adlrertising signs 
along the State highways, alleging that  the ordinance is in excess of the 
authority vested in the commission and is unconstitutional. Held: Defendant's 
demurrer was properly sustained, since injunction will not lie against a State 
agency to prevent i t  from committing a wrong. ScRloss v. H i g h m y  Corn., 489. 

§ 16. Proceedings t o  Establish Cartway. 
Proceeding to establish cartway must be instituted before clerk, but action 

to establish easement appurtenant or by necessity over lands of defendant is 
not snch a proceeding and may be maintained in Superior Court. C a r v e r  v .  
L c a l l ~ c r ~ c o o d ,  96. 

HOMESTEAD. 

a 4a. S a t u r e  of Right and Title t o  Homestead. 
Right and title to homestead is created by the Constitution, Art. ,X, sec. 2.  

and a rtssident may have his homestead allotted even though he is solvent, G.S 
1-386, 2nd while the sheriff must lay off homestead before levy and sale under 
execution upon real property against a resident debtor, G.S. 1-371, the allot- 
ment of the sheriff is only for the purpose of ascertaining whether there be any 
excess of property orer the homestead and does not create the right or rest 
title in the debtor. W i l l i a m s  v. Joh?tson, 338. 

Tlip allotnlent of homestead suspmcls the running of the statute of limita- 
tions against the judgment as a lien upon the property embraced in the home- 
stead, but does not toll the statute in r ~ s p e c t  to the debt as  such or the per- 
sonal liability of the debtor for the payment thereof. G.S. 1-369. Ib id .  

4b. Right  to  Homestead-Residence. 
Homestead interest in land is terminated by the owner's removal from the 

State. Scott  & Co. v. J o ~ ~ e s ,  74.  

El-idence l ~ ( l d  insufficient to support finding that  judgment debtor was resi- 
(lent of this State. I b i d .  

8. Continuance, Preservation, Waiver and  Abandonment of Homestead. 
When the homestead is once allotted, the only way the property embraced 

therein may lose its homestead character is by death, abandonment, or aliena- 
tion. W i l l i a m s  v. Johnson,  338. 

Pn-ment of the judgment under which homestead was allottcd does not 
extingnish the homestead. Ib id .  

# 9. l p p r a i s a l  and  Allotment of Homestead. 
The registration of a certified copy of the report of the appraisers is indis- 

pensable only when the allotment is made on petition of the honlesteader and 
when the homestead is laid off by the sheriff, failure to register report of the 
appraisers is an irregularity insufficient to invalidate the allotment. For 
statutory change on this aspect, see Chap. 912, Session Laws of 1045. TVilliatns 
v.  Johnso??, 338. 
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HOMICIDE. 

S 16. Presumptions a n d  Burden of Proof. 
In  a prosecution for homicide, the State has the L~nrtlen of showing that 

deceased died by virtue of a criminal act and tliat such act \\-as committed by 
the prisoner. 8. v. Palmer ,  205. 

§ 19. Admissions. 
Flight of a defendant may be considered with otlwr circ~uiistances as  an 

implied admission of guilt, but i t  is not evidence of pr~?nieditation or dclibera- 
tion in a homicide prosecution. 8. v. Blarrks, 501. 

9 2 0 .  Evidence of Motive and  Malice. 
Evidence of motive is competent, but is insufficient, stantling alone, to snstnin 

conviction of murder. S .  2). Palmer ,  205. 

25. Sufficiency of Evidence and  Nonsuit. 

Evidence held sufficient to sustain conviction of mnrtler in the first degree. 
S. v. Cockrell, 110. 

Circumstantial evidence a s  to  the identity of defentlants as  perpetrators of 
crime held insufficient to be submitted to jury. 8 ,  a.  I'almo., 203. 

Evidence tending to show that  defendant had aniniosity tonard cleceased. 
that he approached him armed with a gun and ordered him to "Stick 'em up" 
several times, and shot his unarmed victim when he had raised his hands as  
high as  his head, i s  held sufficient to sustain conviction of luurder in the first 
degree, and objection that there mas no sufficient evideilce of pre~neditntion and 
deliberation is untenable. S .  a .  B ~ O I I P S ,  301. 

§ 2521. F o r n ~  and Sufficiency of Instructions i n  Homicide Prosecutions in  
General. 

The court ~iierely recited testimony tliat after tlie offense, defendant went 
to the city and surrendered to the officers. The failnre of the court to rliarge 
upon the law of tiiglit is not error, since in no place in the charge did the court 
instruct the jury tliat i t  should consider flight as  evidence of guilt, niucli less 
that it  might be considered as  evidence of guilt of firilt degree ninrder. P. v. 
Blanks,  501. 

8 2 i b .  Instructions on Presumptions and Burden of Proof. 
The on~ission of the word "intentional" in stating the presuinptions aris;ng 

from a n  intentional ltilling with a deadly weapon mill not be held for prrjn- 
dicial error when the fact that  the killing was intentional is not controverted 
and i t  appears from defendant's own testimony that  he intentionally shot 
deceased but claimed that  lie did so in self-defense. f:.  v. Sl tddre t l~ ,  239. 

Where the State's evidence shows a n  intentional Billing with a deadly 
weapon, the failure of the court to reiterate the quawtu~n of proof resting upon 
the State in one instnnce while stating the facts upon which tlie jury ~nifiht 
find the defendant guilty of manslaughter upon defend:int's evidence in niitiga- 
tion, does not constitute reversible error, the charge being construed con- 
textually. I b i d . ;  S.  v. Tllrrdall, 154. 

2 i f .  Instructions on Ikfenses. 
An instruction limiting the right of self-defense to actual danger of dent11 

or great bodily harm, Itrld error. R. u. . 4 1 i d o . . ~ ) 1 .  .74 
The court's charge upon murder in the seconcl degree mill not be held for 

error as  taking away froni the jury the riclit to cons~tler deft~ntlant s plea of 
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self-defense when immediately after giving the charge complained of the court 
gave a full and proper charge on the plea of self-defense. S. v. Suddreth, 239. 

3 2ih. Form and Sufficiency of Instructions on Less Degrees of the Crime. 
Defentlant pleaded not guilty and did not testify personally or make any 

admission. Defendant's counsel did not admit that  the gun with which de- 
ceased was shot was in the hands of defendant, but did offer to plead guilty 
of iunrder in the second degree. The court charged that  defendant contended 
he was not guilty of any of the degrees of homicide, seriatim, and that he con- 
tended that the jury should hare  a reasonable doubt of his guilt and acquit 
him of any offense. Held: The charge was not prejudicial to defendant. S. v. 
Blanks. 501. 

HUSBAND AND WIFE. 

$ 4. ;\larital Rights, Privileges and Disabilities i n  General. 
The coinillon law rights and disabilities of husband and wife are  in force 

in this State escept in so fa r  as  they have been abrogated or repealed by 
statntc~. Scl~oltens v. Sclwltet~s, 149. 

3 6. \\'ife's Separate Estate. 
Where deed to husband and wife is reformed by striking out name of 1111s- 

band ant1 declaring wife sole owner of property, husband is mere tenant by 
cnrtrsg initiate, and his release and right-of-way agreement signed prior to 
reforuiation does not bar her action for compensation for taliing under eminent 
clomxin. the release not being registered. Baileg v. H i g l r ~ c a ~  Com., 116. 

# 11. Right to  Maintain Action in Tort  Against Spouse. 
h husband mag not maintain an action against his wife for a personal tort 

comniittrtl b~ her against him during coverture, since this common law dis- 
a b i l i t ~  lins not been abrogated or repealed by statute. Sclloltews v. Srlloltetts, 
149. 

3 23. Instructions in  Prosecutions for  Abandonnlr~nt. 
In a prosecution of defendant for willful abandonment and nonsupport of 

his wife. an instruction which omits the element of willful abandonment as  a 
necessary predicate for a verdict of guilty must be held for reversible error. 
S. v. Gilbert, 64. 

INDICTMENT AND WARRANT. 

3 10. Identification of Person Charged. 
A count in an indictment which does not name the person charged is insnffi- 

cient to support a verdict and judgment. S,  v. Camel, 426. 

3 13. Quashal. 
Where the warrant upon which defendant is tried contains two counts, nnd 

one of them is sufficient to empower the court to render judgment, defendant's 
niotion to qnnsh is properly denied. S. v. Camel, 427. 

A motion to quash will lie only for fatal defect appearing on the face of the 
\varrnnt or indictment and matter aliw!de the record may not be considered in 
determining the nlotion. S. v. C o c l ~ ~ n n ,  523. 

3 la. Amendment. 
The trial court has authority to permit the solicitor to amend a warrant 

chnrging defendant with willful failure to support his illegitimate child by 
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inserting the word "maintain" so as  to charge his willful failure to support 
and maintain his illegitimate child. S. v.  Bouwer, 330. 

INFANTS. 

9 18. Appointment qf Guardian Ad Litem. 

Where the appointment of a general guardian for infants is so incomplete 
and irregular that  it  is doubtful that  such guardian hat1 authority to represent 
the minors, the subsequent appointment of a guardian ad  litem for the minors 
is not so defective as  to render the appointment of the guardian ad litem in- 
T-alid. Wl~itehurst v. Ilinton. 16. 

INJUNCTIONS. 

i j  l a .  Nature and Grounds of Remedy in General. 
Injunction will not lie to restrain a n  act which hnc; already been done a t  

the time of the institution of the action. Bvanclr v. Board of Education, 505. 

8 l b .  Part ies  Who Mag Be Enjoined. 
Injunction will not lie against a n  agency of this State to restrain it  from 

committing a tort. Scl~loss 2). IIiglrwau Corn., 489. 
If officers of the State commit or threaten to commit a tort in the purported 

performance of their official duties they are  individually subject to be sued or 
enjoined, and if they seek to defend on the ground of sovereign immunity, they 
must show their authority. I h i d .  

2. Inadequacy of Legal Remedy. 
Injunction is available in proper instances to preserve the status quo and 

protect the parties from irreparable injury pending the final determination of 
the action provided there is no full, complete and adequate remedy a t  law. 
Armstrong v. Armutrottg, 201. 

Injunction will not lie to restrain tenant in conmon from cultivating lands, 
since possession alone is controverted and adequate remc.dy by ejectment exists. 
I b i d .  

i j  4c. Subjects of Injunctive Relief-Trrspass. 
Injunction will not lie to restrain tenant in conimou from cultivating land, 

since tenant in coniiuon in possession is not a trespasser; but tenant may be 
enjoined from cutting trees. Armstrowg v.  A?nasft'ot!!/, 201. 

9. Hearings I'pon the  Merits. 
The findings of fact made upon the hearing of a n  order to show cause why 

a temporary restraining order should not be continued a re  not binding upon 
the hearing of the cause upon its merits. Uvanch v. Board of Education, 50.7. 

19a. F i re  Insurancr-Statutory Form. 

The provisions of the standard form of fire insurance policy are valid, and 
the rights and liabilities of both parties under the poli(?y must be ascertainetl 
and determined in accordxnce with its terms. G.S. 58-177. Gardner v. I l l . \ .  

("0.. 750. 
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=a. F i re  Insurance-Sotice and  Proof of Loss. 
Ordinarily, plaintiff in an action on a policy of fire insurance must allege 

and prove that  he filed proof of loss with insurer within sixty days after the 
occurrence of fire, as  required by the policy, or waiver of such proof, and in the 
absence of allegation and evidence to this effect insurer's motion to nonsuit 
is properly allowed. Uardner v. Ins.  Co., 750. 

§ 24b ( 4 ) .  Fi re  Insurance--Amount of Loss-Interest. 
Where a fire policy provides that  loss thereunder should be paid sixty days 

after proof of loss and ascertainment of the loss by agreement of the parties 
or by an award as  provided in the policy, interest on the recovery cannot begin 
to run until sixty days after proof of loss was filed, and judgment awarding 
interest from date o f  the fire is error. Ingold v. Assurance Co., 142. 

Where lrssor and lessee a re  jointly insured, interest on recovery will be 
comp~~trcl ;IF of date either files proof of loss, and insurer's contention that it  
was necessary for both to file proof is untenable. Ibid.  

§ 2411. F i re  Insurance-Persons Entitled to  Payment  of Loss. 
Lessor and lessee were jointly insured in a fire policy. Upon destruction of 

the premises by fire, lessee was unwilling to have the fund used to replace the 
building, hu t  instead, abandoned his lease. Held: Lessee was entitled out of 
the proceeds of the insurance to the amount representing the use of the building 
during the remainder of the term. Ingold v. dssurance Co. ,  142. 

5 84d. Occurrence of Disability During Life of Certificate Under Group 
Polir j .  

The evidence in this case is held sufficient to be submitted to the jury upon 
the question of whether plaintiff, by reason of silicosis, became totally and 
permanc~ntly disabled within the terlns of a disability clause in a group insur- 
ance policy prior to the date the disability provisions of the policy were termi- 
nated. I11qronc v. .4ssurance Societ?/, 10. 

§ 60. Actions on  Theft Policies. 
The findings of the trial court that the diamond ring in question was prop- 

erty pel.t:lining to the business or profession of insured and was also a n  article 
carried or held for sale, or for delivery after sale, by insured, held sustained 
by the record and to support judgment that  its loss by theft was not covered 
by a residence and outside theft policy. Orrerz v. Z~rs. Co., 618. 

INTOXICATING LIQUOR. 

g 2. Construction and  Operation of Control Statutes. 
Eren tl~ougli the Alcoholic Beverage Control Act, G.S. Chap. 18, Art. 3, is of 

Statewide operation, i t  does not repeal the Turlington Act, G.S. Chap. 18, Art. 1, 
but the Turlington Act remains in full force and effect except as  modified by 
the later law, and as  thus modified is the primary law in territory which has 
not elected to come under the A.B.C. Act. N. v. B a r d ~ a r d t ,  223. 

5 48. I 'OIC~SS~OII in  General. 
The possescicm of nontax-paid liquor in any quantity anrwhere in the State 

is unla\vfnl (: S. 18-48, G.S. 18-30. S.  v. Rarnhardt,  223. 
The prcwisionu of the Turlington Act making the possession of any guant i t ,~ 

of intoxicating bererage pr'ittra facie evidence that the possession is nnlawful, 
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ISTOSICATING LIQUOR--Corttirttt~l. 

with the burden on accused to show that such possession is legal within the 
exceptive provisions of G.S. 15-11, has been modified by the A B.C. Act so that 
the possession in one's dwelling even in dry territory of not more than one 
gallon of liquor upon which the tax has been paid raises no presumption that  
the possession is unlawful. G.S. 18-49. Ibtd. 

IJpon proof of defendant's possession of more than one gallon of tax-paid 
liquor in his dwelling in territory which has not elected to come under the 
A.B.C. Act, the burden is upon defendant to rebut the prima facie evidence by 
showing that  such possession not only comes within the exceptive provisions 
of G.S. 18-11, but also that it mas legally acquired  mil transported to his 
dwelling and kept there for family uses only, G.S. 18-49 G.S. 18-58. Ibid. 

Testimony that  defendant frequently slept in the 11ouse in which officers 
found more than one gallon of intoxicating liquor is irsnfficient to show that  
the house was defendant's private dwelline within tlie nleaning of G.S. 18-11 
and G.S. 18-58. Ibid. 

Evidence tending to show that more than one gallon of intosicating liquor 
upon which the tau hntl not been paid w t l h  fo~uitl in a 1 olise on ned by defend- 
an t  in dry territory justifies an instruction to the effwt that  it  is unlawful 
to possess a t  any one time inortl than onc gallon of intosicating liquor even in 
the possessor's home when defendant offers no evidenw tending to show that  
the liquor was acquired from an A.B C. Store in this State or was purchased 
in another state and legally transportrcl t o  his residence in  quantities of not 
more than one gallon a t  any one time Ibrd. 

In  a prosecution for possessiori of nontav-paid liquor tlie court will not take 
judicial notice that "white liquor" nlenns nontas-paid l~qnor.  S, v. Wolf, 267. 

§ 6. Sale and Purchase. 
I t  is unlawful to purchase in this State any alcoholic- beverage except from 

an A.B.C. Store; a person rimy purchase outside the Stnl e and transport herein 
for his own personal use not more than one gallon of :~lcoholic beverage a t  a 
time. G.S. 18-49, G.S. 18-58. S. a. h'a~xlicirdt, 223. 

Defendant was convicted of the unla\vfnl sale of a Ibottle of tax-paid beer 
in a trial free from error, G.S. 18-126. The solicitor formally admitted that 
a t  the time of the sale, defendant possessed and displayed licenses for the 
sale of beer from the city, county 21nd Stitte, which "were then in full force 
and effect," and the officer-witnt%s for the State testifled that the licenses were 
owned and displayed a t  defendant's plnce of business. Held: Sotwithstanding 
that the trial was free from error, the Siq)renle Court will stay the judgment. 
since, upon tlie record, it would I)P n nimiifest injustice to permit the imposi- 
tion of sentence on the verdict renderetl. S. v. Cocal~r nn, 323. 

§ 8. Forfeitures. 
Defendant admittetl ownership of the cur he was driving when arrested by 

the officers. Two bottles of nontax-paid whiskey were found in the car, but 
defendant denied that he had put any liquor in the car or had knowledge of 
ils presence therein. IIrld: Verdict of thfl jury that defendant was guilty of 
unlawful transportation of intosicating liquor is sufficient to sustain the court's 
order confiscating his car and orderinc: it sold in conformity with stntntc. 
G.S. 18-6, 18-48. S. 2;. T7a1ilr oy, 162. 

Sa. Warran t  and Indictment. 
A warrant which, stripped of nonessential words, cliarges defendant with 

unlawful possession of a quantity of nontas-paid whiskey, is held sufficient to 
survive a motion to quash. S.  a. Cnmc7,  426. 
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ISTOSICATING LIQUOR-Coittiri r~c'd. 

§ 9d (1). Sufficiency of Evidence and  Nonsuit-Possession-Varance. 
Where there is no evidence that liquor found in defendant's possession did 

not have revenue stamps on containers, nonsuit on warrant charging illegal 
possession of nontax-paid liquor must be allowed, nltliough evidence might 
have sustained conviction if warrant had charged illegal possession of intoxi- 
cating liquor. S. v. Wolf, 267. 

Evidence of defendant's illegal possession of quantity of nontas-paid liquor 
held sufficient for jury on that count. 8. v. Camcl, 426. 

§ 9d (2). Sufflciency of Evidence and Sonsuit-Illegal Transportation. 
Evidence that  officers found two full bottles of nontns-paid whiskey in 

defendant's car upon their search inlmediately after arresting defendant for 
driving the cur recklessly and a t  excessive speed, is sufficient to overrule de- 
fendant's motion to nonsuit and support conviction of illegal transportation of 
intoxicating liquor. 8. v. T'anhoy, 162. 

§ Dd (3). Sufflciency of Evidence and Nonsuit-Illegal Possession of 
Equipment for Manufacture. 

Circu~iistantial evidence disclosing that tools and uiaterials appropriate for 
the construction of a still were found in defendant's barn, that a beaten path 
led from his house to the edge of the woods where a newly constructed still, 
with like material, was found, and that fernienting niash was found about YO0 
yards fronl his house, with vehicle tracks leading therefrom to the still, is lrcld 
sufficient to be submitted to the jury upon a charge of milnwful possession of 
material and equipnnent for the nianufacture of whiskey. 8. v. Vcdli~r, 3W2. 

5 2a. Rights, Authority and Duties of Resident Judges. 
In an action for divorce, the resident judge has concurrent jurisdiction wit11 

tlie judge holdiag the courts of the district to hear and determine an applic2a- 
tion for the custody of the children of the marriage, but limy not hear matter 
outside district escept by consent. Patterson v. I'affo'aoir, 481. 

JUDGMENTS. 

l7a .  Form and Requisites in  General. 

While fornial recitals in a jndgnlent a re  not required by statute they nrr ,  
nevertheless, not improper and are  not to be regarded :is unimportant. Wil- 
lianzs r .  Tt~amincll, Z73. 

3 l'ib. Conformity t o  Verdict. 
.I jntlgnient  nus st be supported by and conforni to tlie verdict in all substan- 

tial particulars, and therefore where the verdict contains no finding sufficient 
to impose liability upon one of the parties, such party's exception to the signing 
of tlie judgment will be sustained. I lu tc l~ins  v. Duois, 67. 

3 1 Process and Service a s  Jurisdictional Prerequisites. 
In determining whether jurisdiction is acquired by the court rendering a 

judgment, the entire record is to be considered, and jurisdictional recitals in 
the judgment will not prevail over recitals in other parts of the judgment roll 
establishing facts to the contrary. G.S. 1-232. Williat~ts v. T~vtnntcll, 575. 
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The judgment roll in a tax foreclosure suit contained one summons with 
endorsement thereon showing personal service on the president of the defend- 
an t  corporation and another summons of precisely similar form and import 
with defective affidavit upon mhich service by publication was had. The 
judgment recited service by publication. Held: I t  appearing from the judg- 
ment roll that valid service on the corporation was had by personal service on 
its president, the judgment roll establishes jurisdicticm notwithstanding the 
subsequent attempt of serrice by publication or the recital thereof in tlie judg- 
ment, and such judgment is not subject to collateral attack in an action to 
remove cloud on title. Ibid. 

Motion to set aside judgment for want of' proper service Ircld correctly denied, 
the return of process having been amended to show proper service, and it  being 
the service and not the return which confers jurisdiction on the court. S. v. 
Moore, 648. 

A prima facie presumption of rightful jurisdiction arises from the fact that  
a court of general jurisdiction has acted in the mattlzr. Ilcwdersan C o ~ m t ~  
t7. Jolinson, 723. 

The findings of fact by the trial judge and the presumption of regularity 
arises from the fact that  a court of general j~irisdictior~ had acted in the mat- 
ter, is held sufficient to sustain judgment denying nlction to w c a t e  a prior 
decree of foreclosure of a t a s  sale certificate on the ground that no valid 
service was obtained against the defendants therein. Ibid. 

3 19. Time a n d  Place of Rendition. 
A judge of the Superior Court has no authority to h<?ar a cause or to make 

a n  order substantially affecting the rights of the partiel3 outside the district in 
which the action is pending, unless authorized to do so by statute or by con- 
sent of parties appearing of record. Patterson v. Pattwson, 481. 

9 21d. Lien of Void and  Irregular  Judgnlents. 

Void judgment does not constitnte lien on realty of judgment debtor. Scott 
& Co. v. Jones, 74. 

Judgment by default final on open account instead of by default and inquiry 
is merely irregular, and the judgment constitutes lien on property of judgment 
debtor. Ibid. 

$ 22a. Property Upon Which Lien Attaches. 

A docketed judgment is a lien upon the realty of the judgment debtor and 
is also evidence of a personal debt of the judgment debtor, but creates no lien 
against the personalty. TT7illinnt.s a. Jo l~nso?~ ,  335. 

A judgment does not constitute a lien figainst the personal property of the 
judgment debtor. Finance Corp, v, Hodgcs, 580. 

$ 23. Life of Lien and Limitations. 
Payment of the judgment under which homestead has been allotted does not 

clstingnish the homestead, and does not renew the ~ u n n i n g  of the statute 
against judgments then of record or thereafter docketed. Williams v.  John- 
son, 338. 

The allotment of liomestead s~ispends the running of the statnte of limita- 
tions against the judgment a s  a lien upon the property embraced in the home- 
stead, but does not toll the statute in respect to the debt as  such or the per- 
sonal liability of the debtor for the payn~ent thereof. G.S. 1-360. Ibid. 
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25. Procedure to  Attack-Direct and  Collateral Attack. 
Fatal defect in service of process which renders a judgment absolutely void 

must appear positively on the face of the record and not by evidence aliunde 
in order for the judgment to be subject to collateral attack on that ground. 
Williams v. Trammell, 576. 

A judgment in r c t r a ~ i t  was entered in a prior action between the parties. 
Plaintiff alleged that the judgment was entered in reliance upon the oral 
promise of defendant to convey to plaintiff a one-half interest in the land in 
controversy, and that  the oral promise was afterwards breached. Held: In the 
absence of allegation of fraud, the complaint is insufficient to constitute the 
second action a direct proceeding to set aside the prior judgment for intrinsic 
fraud or other equitable cause collateral to that proceeding, and the prior 
judgment being re8 judicata, judgment on the pleadings for defendant in the 
second action was proper. Yarzce~ v.  Yancey, 719. 

§ 27a. Attack and  Setting Aside-For Surprise and Excusable Xeglert. 
Movant must show not only excusable neglect but also a meritorious defense 

in order to be entitled to have a judgment against him set aside for excusa- 
ble neglect. G.S. 1-220. Hanford v. McSwain, 229. 

Upon motion to set aside a judgment under G.S. 1-220, the findings of tlie 
cowt as  to excusable neglect and nieritorious defense are  conclusive when 
sul~ported by evidence, but such findings are  not conclusive if made undw a 
misapprehension of the law, in which instance the cause will be remanded to 
the end that the evidence be considered in its true legal light. Ibid. 

Movant sought to have a judgment obtained against him on a partnershil~ 
liability set aside for surprise and excusable neglect upon allegations in his 
answer and his motion that the creditor had actual notice of h's withdrawal 
from the business prior to the extension of the credit sued on. IIeld:  The 
conclusion of the trial court that  movant had failed to show a nieritorioi~s 
defense was made under a misapprehension of the law nnd the facts, and the 
cause is remanded for further proceedings. Ibid. 

8 27b. Attack and Setting Aside-Void Judgments. 
Where judgment has been rendered upon an insufficient publication of notkc 

of summons and attachment, the judgment is void and does not constitute n 
lien upon the lands of the judgment debtor. Scott & Co. t. Jones, 74. 

3 27c. Attack of Erroneous Judgments. 
The remedy against nn erroneous judgment or order is by apl)enl, and a 

motion made before another Superior Court judge to set aside an order on tlie 
ground that the court was without authority to enter the order, is properly 
denied. Norman v. Norman, 61. 

8 27d. Irregular Judgments. 

Where a judgment by default final instead of by default and inquiry tins 
been rendered for goods sold and delivered on open account, the judguient is 
not void but is merely irregular, G.S. 1-211, G.S. 1-212, and when no attack 
is mnde upon it  a t  the hearing, it  constitutes a valid lien upon the lands of 
the judgment debtor. Scott & Co.  v.  Jones, 74. 

§ 32. Operation of Judgment a s  B a r  t o  Subsequent Action in General. 
A former decision specifically adjudicating that minors had been properly 

made parties and were properly represented by guardian ad litc2~rc, affirnietl 
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on appeal, is re8 jttdicatn and precludes the raising of the identical question 
in a subsequent action between the parties involving the efficacy and effect of 
the former judgment. TT'lritelr urst v. IiTintor~, 1G. 

The owner and driver of a car recovered judgment against the driver and 
owner of a truck for damages sustained in a collision upon verdict of the jury 
establishing, inter alia, that the plaintiff therein was not gnilty of contributory 
negligence. Thereafter the passengers in the car sued the owner and driver 
of the truck for injuries snstnined in the same collision. IIrltl: As between 
the parties thereto tlie prior judgment wrw res jttdictcia on the question of 
whether the driver of the cnr was gnilty of negligence contributing to the 
collision, and bars the right of the owner nnd driver of the truck from joining 
the driver of the car as  a joint tort-fensor in tlie second action, G.S. 1-240, not- 
withstanding that  the plaintiffs in the second action were not parties thereto 
or bound by the judgment, and could hare joined the driver of the car as a 
party defendant had they so elected. Tar.Pu~uto?~ v. P~.t~ttinc/ Co., 354. 

33c. Operation of Judgnwnts  a s  Bar  to  Subsequent Action-Judgments 
of Retraxit. 

Where plaintiff makes it  appear to the conrt that the matters in coiitroversy 
had been "settled," and thereupon the court  adjudge!^ that the plaintiff be 
nonsuitetl, lreld the judgment is not n judgment of involuntary nonsuit but a 
judgment in wtrasi t ,  and is a determination of the callse on its merits which 
will bar a subsequent action between the sanie parties on the identical cause. 
'I'anceu v. I'anceu, 210. 

30. Actions on  Judgments. 

A successor guardian obtained jndginent against the prior guardian and the 
surety on his bond, and a t  a later date recovered anothei. judgment in a smaller 
amount against the prior guardian and his wife on a note signed by both and 
secured by deed of trust. Held: In  a later action to renew tlie judgments, the 
holding of the trial court that plaintifi was not entitled to renew the second 
judgn~ent because it  and the first judgment represented one and tlie same 
indebtedness, must be held for error, since the effect if: to release : ~ n d  relieve 
the f w t e  defendant from any liability, and the guardian is entitled and is 
under duty to hold to all security. or ad^ 1;. Pai ,ko ,  N G .  

I .  Competency, Qualifications and  Cllallengrs fcw Cause. 
One of the jurors, while the prosecution for homicide mas pending, had the 

sister of the dead man as  one of his passengers in a four mile antomobile trip. 
Defendant moved to set aside the rerdict. The juror stated npon oath that  
lie did not know his passenger n a s  the sister of the cleceased, nnd the court 
found upon investigation that the case was not discussed d~ir ing the ride. 
1Ield: Esception to the refusal of the motion is not reviewable, since the court's 
ruling npon the competency of jurors is conclusire unless accoinpanied by some 
imputed error of law. G.S. 9-14. R. r .  Rtrdd~.cth, 230. 

5 3. Challenges t o  tlie Array. 
Ordinarily, counsel must be prepared to support cliailenge to the array, but 

when conrt orders special renire from another county after convening of term 
without notice, counsel should be given time to inves~.igate and procure evi- 
dence in snpport of their challenge to the array. S'. 1'. Spcllo., 34;. 
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JURY-Con tinued. 

Ordinarily, court's findings that members of Sepro race mere not escluded 
because of race in preparing jury list, a re  conclusire, but flndinys are  not 
conclusive when defendant's counsel are  not giren reasonable time to procure 
evidence in support of challenge to the array, and therefore findings are  based 
on incomplete evidence. Ibid. 

Findings of trial court on challenge to array that persons of defendant's 
race were not escluded from jury on account of race, held supported by eri- 
dence and conclusive on appeal. S. v. Reid, 561. 

§ 8. Jury  Lists and  Rolls. 
Exclusion of Negroes from jury solely because of race denies Negro tlefend- 

ants equal protection of laws. S. v. Speller, 345. 

IAND1,ORD AND TENAXT. 

8 1. Creation and Existence of &lationship. 
I*;ridence tending to show that plaintiffs purchased the premises and took 

possession of the residence some 100 yards froin the barn, but as  a part of the 
consideration, permitted defendant grantor to retain possession to the end 
of the year of the land on which there were growing crops, and to store crops 
in the barn, but that  plaintifl's also used the barn, i s  lrcltl insufficient to estab- 
lish the relationship of landlord and tenant in respect to the barn, and nonsuit 
was properly granted in plaintifis' action to recorer on an implied warrnnty 
in the sul~posed lease. Bason I,-. Srnitli, 937. 

§ 6. Presunlptions and Burden of Proof. 
The finding of stolen property in defendants' possession sonle three inonths 

after it was stolnl, under the circunlstances of this case, is lrelrl too rrinote to 
raise n 1)resumption of guilt of larceny, and the court's charge thereon is 1ic31d 
for error upon exception. S,  v. dbslier, 598. 

8 7. Sufflcienry of Evidence and  Sonsuit.  
I.;~itlence that all of the defendants were riding in the car with their I ietiin 

when he d'ucorered his money mas gone, and direct and circunistantial evi- 
tlenre tentling to show that defendants robbed hiin p u r s ~ ~ a n t  to a plan and 
cons1)iracy and thereafter divided the loot between them and sought by tlerires 
i1nd inane~i\-ers to baffle pursuit, two of them fleeing across several states, 
I S  11cltl sufficient as  to each defendant to be submitted to the jury upon the 
charges of larceny and receiving. S. .I;. F ~ U I ~ I L ,  293. 

Eridence of defendant's guilt of larceny and receivine ant1 guilt of highway 
robbery hcltl sufficient to overrule his n~otions to nollsnit as to each charge. 
S. 1.. I < ~ ~ x x . t o ~ ,  312. 

(.'irc4iililstantii~1 evidence of defentlnllt's guilt of l n l ~ ~ ~ l l y  fro111 the person held 
s~i t f ic i~~nt  to be submitted to the jnry and overnlle tlel'c~iltlant's nlotion to non- 
snit. N. 1:. S l i i p p o ' ,  387. 

Circwnistantial evidence of tlefendants' guilt of 1nrc8eny of cxr lrrld sufficient. 
S. e. d h s l r  o~, .79H. 
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8 8. Instructions in Larceny Prosecutions. 
-4 charge correctly defining larceny will not be held for error for failing to 

refer to larceny from the person even though the State's evidence tends to show 
this offense, since larceny from the person is but a n  aggravation of the offense. 
S. v. Flgnn, 293. 

A charge to the effect that the taking must be with criminal purpose and 
intent a t  the time to deprive the prosecuting witness of his property and to 
appropriate it  to the accused's own permanent use, defines the felonious intent 
constituting a n  element of the offense of larceny, ant1 objection thereto on 
the ground that it  did not require the jury to find that  the taking was with a 
felonious intent is untenable, certainly where the court :had theretofore defined 
larceny a s  a felonious or crinlinal taking, etc. 8. c. R ~ . ~ z s t o ~ ,  312. 

LIDIITATION OF ACTIOSS. 

§ 2a. Actions Barred in Ten Years. 

An action by the beneficiaries of a trust to establish a constructive or result- 
ing trust in certain stock sold by the executor-trustee, t o  recover the property, 
and for an accounting, is not barred by laches or the statute of limitations if 
brought within ten years from the date of the accrual of the muse of action. 
JarrcJtt v. Green, 104. 

8 3. Statutory Changes in  Periods of Limitation. 
While the General Assembly may not revive a renicdy \vhicli has become 

barred by a statute of lil~iitations, i t  may, a t  any time prior to the effective- 
ness of the bar, enlarge the time within which the reiiiedy may be invoked. 
Il'aZdrop v. Hodges, 370. 

8 Ob. Accrual of Right of Action-Continuing and  Ihlterlnittent Trespass. 

In action to recover for "clamnge" to land caused by construction of dam and 
resulting progressive interference with drainage, colnpltlint alleging that mere 
construction of dnnl caused injnry and not alleging injnry from dam's opera- 
tion or taking of ensenlent, states cause for continuons trespass barred by 
three-year statute. l 'utc c .  Pozccr Co., 236. 

§ 9. Fiduciary Relationships and  Trusts. 

In  an action to establish a resulting trust instituted shortly after the guard- 
ian's death upon evidence that the lands were conveyell to the guardian per- 
sonally but were paid for with guardianship funds, it  is error to enter nonsuit 
upon the plea of laches and the statutes of lilnitation upon evidence that the 
guardian remained in possession for over forty years and devised same to 
plnintiffs by will when defendants offer evidence that the guardian acknowl- 
edged the existence of the trust some s i s  years prior to his death, and there is 
no evidence of disavowal of the trust or ndrersilry holtling during the life of 
the guardian. Cassada v. Cassada, 807. 

5 10. Death and  Adlninistration. 

If the judgment creditor n-ishes to sharc~ in the distribution of the personal 
estate of his deceased judgment debtor, G.S. 28-103, ct sc'q., and to protect him- 
s ~ l f  against the running of the statute of lin~itations a s  against the debt, G.S. 
1 2 2 ,  he must file his chin1 with the personal regresenlntive of the deceased. 
T l ' i l l i a n ~  c. Johnson, 335. 
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MALICIOUS PROSECUTION. 

l a .  Nature and  Essentials of Right  of Action i n  General. 
The elements of a cause of action for malicious prosecution are  (1) llie insti- 

tution of the criminal prosecution, (2)  want of probable cause, ( 3 )  malice, and 
( 4 )  termination of the prosecution in favor of the plaintiff. Alexaltdcr v. 
Lindsey, 663. 

§ 5. Termination of Prosecution. 
Withdrawal of criminal prosecution by compromise brought about by the 

defendant in the criminal prosecution is not such termination of t,he prosecu- 
tion as  will support a n  action by him for malicious prosecution. Bleaanuicr 
v.  Litrdseu, 663. 

$j Od. Competency of Evidence a s  to  Termination of Prosecution. 
In an action for malicious prosecution against the complainant who swore 

out the warrant, the policeman who made the arrest and the sheriff a t  whose 
request the arrest was made, evidence a s  to the withdrawal of the prosecution 
upon payment of the costs by complainant, is competent a s  against all three 
defendants, and it  was error to strike out such e~ idence  as  against the sheriff 
and the l)oliceman. Alcxaitdcr v. Lindscy, 663. 

5 10. Sufficiency of Evidence a n d  Konsuit. 

Plaintiff's evidence tended to show that he was arrested for trespass when 
he visited the estranged wife of complainant, that the arrest was made by a 
police officer without the warrant, that the sheriff refused to allow plaintiff 
bond because of personal animosity, and that the warrant was withdrawn by 
consent of the issuing magistrate upon the payment of costs by colnplainant. 
Held: I n  plaintiff's action for malicious prosecution, the evidence was sufficient 
to overrule nonsuit as  against the sheriff and complainant, but was insufficient 
as  against the officer making the arrest,  there being no evidence that the officer 
llnd anything to do with the case except to malie the arrest a t  the request of 
the sherift'. Alesander z;. Lindue~,  663. 

MASTER AND SERVAST. 

. Requisites and Validity of Contract of Employment. 

h contract of employment must be definite and certain as  to the nature and 
extent of the services to be performed, the compensation to be paid, and the 
person to whom and the place where the services are  to be rendered. K i v b y  
v. Board of Edrwatiow, 610. 

5 421. Distinction Between Emploree and Independent Contractor. 

An independent contractor is one who exercises an independent employ~nent 
and contracts to do certain work according to his olvn judgment and method, 
without being subject to his employer escept as to the results of his work. 
Coopo v. Ice Co., 43. 

1 4 ~ .  S a t u r e  and  Extent of Liability of E l l lp lo~er  for Injuries to  Em- 
ployee in  General. 

The charge of the court as  to the duties of an e11il)loyer to his e~lplogee and t 
the liability of the en~plo.rer for negligent i n j n r ~  to the em1)loyee. held without 
e n o r .  .lfortitr c. Curric, ,511. 
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5 38c. Employers Liable fo r  Compensation-Contractors and Subcon- 
tractors. 

Where a contractor sublets a part of the contract to a sub-contractor without 
requiring from the sub-contractor certificate that  he had procured compensa- 
tion insnrance or had satisfied the Industrial Commission of his financial 
responsibility as  a self-insurer, G.S. 97-19, such contractor is properly held 
secondarily liable for compensation to a n  employee of the sub-contmctor, even 
though the contractor regularly employs less than five employees. G.S. 97-2 
( a ) .  Withers  v. Black, 428. 

§ 39b. Compensation Act-Independent Contractors. 

The evidence disclosed that  intestate sold ice in his territory a t  defendant's 
regnlar retail price and thereafter paid dt>fendant a stipulated sum for each 
block sold, that defendant turned over to him all orders received by i t  within 
his territory, furnished intestate a horse and wagon and feed for the horse, 
which were kept a t  defendant's place of business, that defendant required him 
to report a t  the plant a t  a stipulated time six days a \reel< and that defendant 
dt?livered ice to the wagon upon request and did not perinit intestate to haul 
on the wagon more than s i s  bloc~1;s of icrl a t  a tinie, with evidence that  a t  
times intestate was on defendant's pay roll, is hcld sufficient to snpport the 
finding of the Industrial Commission that  intestate was an employee within 
the coverage of the Worlmen's Compens:~tion Act an11 not an independent 
contractor. G.S. 97-2 ( b ) .  Cooper v. Ice Co., 43.  

5 40b. Whether  Injury Results F r o m  "Accident." 

An assault on a n  enlployee is an "accident" within the ~neaning of the \I7ork- 
men's Compensation Act. 1l'itho.s I ) .  Blnek, 428. 

§ 40c. Whether  Accident "Arises Out of t h e  Employment." 
There must be some causal relation between the employment and the injury 

in order for the injury to arise out of the employment, but it is not necessary 
that the injury could hare been foreseen or expected, it being sufficient if, after 
the event, the injury nlay he seen to hare  had its origin in the employment. 
Withers v. Black, 428. 

Where the evidence discloses that the two employees had no personal con- 
tacts outside of the employment, and there is evidence that the dispute between 
them arose over the work they were performing for their co~nlnon employer, 
the evidence is sufficient to sustain the finding by the [ndastrinl Comnlission 
that an assault made by the one upon the other arose out of the employment, 
even though there be evidence contra that the disputc3 grew out of matter 
entirely foreign to the employinent. Ibid. 

§ 40d. Whether  Accident "Arises in  Course of En~ployment." 

An injury suffered by an employee during the hours of employment while 
he is a t  the place of employnlent and is actually engaged in the performance 
of' the duties of his employment, necessarilr arises in the course of his employ- 
ment. ll'itlrers a. Black, 428. 

5 41. Actions Against Third Person Tort-Fensors Z'nder Compensation 
Act. 

In action by subrogated insurance carrier in name of personal representative 
of deceased employee, third person tort-feasor may al1eg:e award of compensa- 
tion as  basis for his plea of contributory negligence of employer, which would 
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defeat recovery of insurance carrier, but cross-action on employer's indemnity 
contract is properly stricken, since party may not contract against his own 
negligence. Elcdgc v. Light Co., 584. 

§ 53b (1 ). Amount Recoverable-Loss of Vision. 
I'pon evidence showing that claimant had suffered permanent loss of 9570 

of the vision of each eye, an award for permanent and total loss of vision of 
each eye is proper. G.S. 97-31 ( q )  ; G.S. 97-31 ( t ) ,  as  amended. Withers v. 
Black, 428. 

9 S3e. Insurers Liable for  Payment of Award. 
The carrier of the insurance during the employee's last thirty day period of 

exposure to the hazards of a n  occupational disease is solely liable for compensa- 
tion allowed for total disability from the occupational disease, even though 
empluyee was suffering from silicosis prior to the time the insurance company 
became the carrier, and had been notified as  to compensation and rehabilita- 
tion provisions prior thereto, but had not been ordered to quit the occupation. 
J3yc 1.. Granite CO., 334. 

§ 55d. ('ompensation Act-Review of Award. 
Findings of fact of the Industrial Commission are  conclusive when supported 

by evidenc~, even though the evidence permit an inference contra, but conclu- 
sions of law deduced from the facts found under a n~isapprehension of law are  
reviewable. Cooper v .  Ice Co., 43. 

Where the findings of the Industrial Commission essential to the validity of 
its award are  supported by competent evidence, such findings are  binding on 
the courts on appeal. Rue 7:. Granite Co., 334. 

The findings of fact of the Industrial Commission are  conclusive on appeal 
when supported by colnpetent evidence, even though there be evidence contra 
npon which the courts might have reached a different conclusion. Withers v. 
Ijlnrk, 428. 

# 38. Employers and  En~ployees Subject t o  Vnemployment Compensation 
Act. 

The provisions of the Employment Security Act classifying and designating 
those persons who a re  subject to the provisions of the Act, rather than the 
common law definition of the relationship of master and servant, are  con- 
trolling when not capricious or nnreasonable. Entploumcnt S e c w i t ~ /  Cont. v.  
Distributing Co., 464. 

Evidence held to support finding that  defendant's saleslnen were "employees" 
within definition of Employment Security Act. Ibid. 

s 60. Right t o  Unemployment Compensation. 
Evidence that during a period of six months, claimant's efforts to obtain 

employment, in addition to reporting to employment service office, mere limited 
to two occasions a t  one nlill and one occasion a t  each of two other mills, is 
suflicient to sustain the Commission's finding that he had failed to show he 
had been actively seeliing work within the purview of G.S. 96-13 ( c ) .  Ernplofl- 
I I I  or t Sccuritu Corn. v. Roberts, 262. 

S 61. Hearings Refore Employment Security Commission. 

The burden is upon the employer to show to the satisfaction of the Employ- 
ment S w ~ r i t p  Conuiilsrion that persons perfo~ming services cSorne Ivithin the 
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exceptions enumerated in subsections A, B and C. G.S. !)8-8 ( g )  ( 6 ) .  Employ- 
ment Security Corn. v.  Distributing Co., 464. 

s 62. Appeals from Determination of Right t o  Unen~ployn~ent  Compen- 
sation. 

The Chairman of the Employment Security Commisc:ion is vested with al l  
authority of the Commission when the Commission is not in session, G.S. 96-4 
( a ) ,  and where i t  appears that the claim was heard on appeal by the Chair- 
man, and that  claimant appealed therefrom "to the full Commission or to the 
Superior Court," the hearing of the appeal by the Superior Court is accordant 
with statute. Employment Security Com. v.  Robevts, 262. 

The findings of fact by the Employment Security Commission as to the eligi- 
bility of a claimant to benefits under the Act, are  conc1ur;ive when supported by 
any con~petent evidence. Zbid.; Emplo~ntent  Sccrc~.itl~ C w n .  v .  L)i~tribiifi?r,q CO., 
464. 

MONOPOLIES. 

§ 2. Agreements and  Combinations Unlawful. 
Lessee alleged that lessor covenanted not to sell any petroleuu products 

other than those of lessee within a radius of 2,000 feet of the demised premises 
or from the demised premises. Held: There being no allegation that lessor 
agreed to purchase petroleum products from anyone, the provisions of G.S. -- ta-5 ( 2 )  are not applicable, and, upon the pleadings, lessee is entitled to the 
continuance to the hearing of the temporary order restraining lessor or its 
successor from selling competing products in the prescribed territory, and 
demurrer was improvidently sustained. Oil Co. v. Garner, 499. 

§ 2c. Equitable Mortgages. 

The jury found that the paper writing a t  issue WRE; not executed for the 
purpose of securing a debt, and a t  the same time found that  a defeasance clause 
was omitted therefrom by mutual mistake. Held: The action of the trial court 
in setting aside the finding that the instrument was not. executed for the pur- 
pose of securing a debt is error entitling appellant to a new trial when his 
rights are  not precluded by answers to the other issutbs, since the court has 
no power to remove the irreconcilable repugnancy in ti-e verdict. this being a 
matter for the jury esclusively. Lee v. Rhodes, 190. 

Evidence tending to show that  trustor, threatened with foreclosure, made 
a n  agreement with a third person under which such t h ~ r d  person was to loan 
trustor an amount sufficient to discharge the deed of trust,  and take a mort- 
gage to secure the loan, that trustor signed an instrument upon representations 
by such third person that it  embodied this agreement, but that in fact the 
instrument was a deed, iu hrld sufficient to be snbn~itted to the jury in a suit 
to have equity declare the instrumeut a mortgage. Ctr~ I.!] v. d)~drczc.e, 531. 

22. Transfer of Equity of Reden~ption to Mortgagee 01, Trustee o r  
Cestui. 

There is no fiduciary relationship between trnstor and the cestui pue tr ust 
so that a conveyance of the property by trustor to th13 ceetui would be pre- 
sumed fraudulent in law, and therefore :L conveyance by trustor to a third 
person who has pnrchased the note secured by the deed of trust will not be 
1)resunied f r a ~ ~ d u l e n t ,  and a n  instruction that the bn~tlen rected upon such 
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third person to prove the boua fides of the transaction is error. C u r r ~  v. 
Andrews, 531. 

8 33b. Upset Bids and Resales. 
The mortgagor or trustor is entitled to procure resales through advance bids 

made in conformity with the statute. 11% re Sale of Land of Sharpe, 412. 
The fact that the trustor repeatedly procures resales through the making 

of advance bids in compliance with the statute works no legal wrong upon the 
cestui and is within the trustor's right, even though he procures such upset 
bids for the purpose of delaying foreclosure and the recovery by the cestui of 
the indebtedness. Ibid. 

The clerk of the Superior Court is required to order a resale of property 
foreclosed under power contained in a deed of trust each time a n  advance bid 
is made in accordance with tlie statute, regardless of how often a n  upset bid 
may be placed. Zbid. 

The provision of G.S.  43-28 that the clerk shall make such orders as may be 
just and necessary to safeguard the interests of all parties does not authorize 
him to enter orders abrognting rights conferred by the statute. Zbld. 

The clerk has no authority to reqnire a cash deposit for a n  upset bid in 
excess of that  prescribed by the statute or to reqnire a person desirous of 
making a n  advance bid to deposit 157; of such bid in cash or certified or cash- 
ier's check. Ibid. 

§ 35e. Persons Who May Purchase a t  Foreclosure-Mortgagor o r  Trustor. 
The mortgagor or trustor is entitled to pnrchase a t  the foreclosnre sale under 

the power contained in the instrument. I n  re  Sale of Land of Skarpe, 412. 

§ 40. Agreements t o  Purchase a t  Sale for  Benefit of Mortgagor. 

An alleged par01 agree~uent entered into by the parties just prior to fore- 
closure sale, which amounts to nothing more than an oral option to the mort- 
gagor to repurchase, is insufficient to charge the purchaser a t  the sale as  
trustee or to impress a trust upon his title. Gunter v. arcnter, 063. 

JIUSICIPAL CORPORATIONS. 

8 6. 1)istinction Between Governnlental and  Private Powers. 
911 lawful enterprises of a municipal corporation must be engaged in for a 

public purpose, and the fact that a particular enterprise is for a public pur- 
pose does not determine whether such enterprise is a corporate or proprietary 
function, in the exercise of which the municipality is subject to tort liability, 
or a governmental function immune from such liability. Rhodes v. Ashcville, 
134. 

Activity of a municipality in the exercise of judicial, discretionary or legis- 
lative authority conferred by its charter for tlie better government of that 
portion of the people of the State who reside within its limits, is a governmental 
function, in the exercise of which no tort liability exists unless expressly pro- 
rided by statute, while a co~nniercial activity or one engaged in by the munici- 
pality in its ministerial or corporate character for  the private adrantage of the 
compact community, is a ministerial or proprietary function in the exercise of 
which it is subject to tort liabilty. Ibid.  

Operation of municipal airport is proprietary or corporate function. Zbid. 
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The distinction between a governmental and proprietary function of a 
inunicipal corporation is a judicial and not a legislative question, and legisla- 
t i re  declaration as to the nature of the authority delegatel by the statute is not 
controlling. Rl~odcs v. dslrcville, Appendix, 759. 

§ 8 b  (2). Private  Powers-Public Utilities-Service t o  Nonresidents. 
A city may not compel owners of property outside its limits to avail them- 

selves of water and sewerage services, and on the other hand the city may 
prescribe such rules and regulations and inipose such fees a s  in its discretion 
are  reasonable and proper as  conditions precedent to the right of those living 
outside its limits to connect with its sewer and water mains, the matter being 
entirely contractual. Constt.cictiou Co. v. Raleigh, 36.5. 

An ordinance imposing a connection fee on residents outside the city who 
a ra i l  themselves of the privilege of using tlie city's sewerage system after the 
effective date of the ordinance will not be held invalid as  discriminatory be- 
muse no fee was iniposed on those who had made such connections prior 
thereto. Zbid. 
.I fee iinposed upon residents outside the city limits for the privilege of 

connecting with tlie city's sewerage system is not a tax. Ibid. 
Plaintiff's predecessor in title had executed a contract with the municipality 

under which the owners of land in the subdivision were to be permitted to 
connect with the municipality's water and sewer mains "in accordance with 
tlie laws, ordinances, rules and regulations" of the municipality. Held: The 
contract does not preclude the municipality from charging such owners a con- 
nection fee under an ordinance later enacted iniposing such fee on all  persons 
l i ~  ing ontside its limits who a ra i l  themselves of the mun cipal facilities. Ibid. 

9 12. Liability for  Torts-Exercise of Governmental o r  Private  Powers. 
h nll~nicipality is liable for torts committed by it  in th13 operation and main- 

tenance of a n~unicipal airport, since such activity is a proprietary or corpo- 
rate function of tlie municipality, and G.S. 63-50, declaring such activity to be 
a public, governmental and municipal function esercised for a public purpose, 
does not purport to eseinpt it  from tort liability. Rhod-s v. .lsltccillc, 134. 

§ 1Sa. Munici1:ality's Liability fo r  Acts of Officers and Agents in General. 

Where n night watchman a t  a municipal airport kills a person on the prop- 
erty a t  nighttime, the question of whether he was acting in his capacity as  
servant or agent of the airport or in his capacity as  a police officer, is a ques- 
tion of fact to be deterinined by the jury on an issue raised by proper plentl- 
ings. G.S. 63-53 ( b ) ,  G . S .  63-38. Itlrodcs v. Aalrcville, 131. 

§ 37. Zoning Ordinanrcs. 
The operation of a restanrant or a public dining roo~n for profit is a coi11- 

inclrcial nctirity. I<inric!j c.  Sttttotl, 404. 
A zoning ordinnnce proscribing rominerc~ial nctirities within a residential 

tlistrirt unless carried on by members of tlir iminedinte family and employing 
not inore tlinn two persons, escludes the operation of n public dining rooin 
employing nine pcrsons in such district. Zbitl. 

G.8.  1GO-172 a~~tl ior izes  innnic4pnlities to enact zoning ordinances prohibiting 
the use of property within residential district for blisiness or commercial 
1)urposes. Zbid. 
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A zoning ordinance covering all  land within the niunicipality and separating 
commercial and industrial districts of the city from those set apart  for resi- 
dences, schools, parks, libraries, churches, etc., and which is uniform and 
operates alike on al l  territory within the respective zones, bears a reasonable 
relation to the health, safety, morals and general welfare of the entire commu- 
nity and is a valid and constitutional esercise of the delegated police power of 
the municipality. Ib id .  

Provision of a zoning ordinance which permits commercial and industrial 
activities within a residential district provided such activities a re  carried on 
by members of the immediate family and not more than two persons a re  em- 
ployed therein, does not render the ordinance void as  being discriminatory, 
since the commercial activities permitted thereunder in a residential district 
a re  so intrinsically different from unlimited commercial and industrial activi- 
ties in general as  to permit their separate classification. Ib id .  

Fact that  property would be more valuable for nonconforming use does not 
affect ralidity of zoning ordinance. Ib id .  

8 38. Regulations Relating t o  Public Morals. 
The power to enact Sunday ordinances has been delegated to the munici- 

palities of the State. S. v. Tral~thant,  641. 

iij 39. Police Power-Regulations Relating t o  Public Safety and  Welfare. 
The Legislature has delegated to municipalities the power to license, regu- 

late and control the operators and drivers of taxicabs. S. v. Stallings, 282. 
Where the governing authority of a municipality has enacted a n  ordinance 

regulating operators and drivers of taxicabs within the municipality in the 
exercise of police power delegated to it ,  the wisdom and expediency of the 
regulation is solely for it, and the ordinance will be presumed valid and the 
courts cannot hold its terms unreasonable except for discrimination between 
persons in a like situation., Ib id .  

An ordinance of a municipality, enacted pursuant to its delegated police 
power, requiring the drivers of taxicabs to wear distinctive caps, i8 held for 
the reasonable protection of the public against unlicensed drivers or operators, 
and is not invalid as  having no relation to the public safety or welfare. Ib id .  

3 40. Enforcement, Validity and  Attack of Regulations Under Police 
Power. 

A party attacking the constitutionality of a n  ordinance enacted by a munici- 
pality in the exercise of its delegated police power, has the burden of showing 
that the restrictions bear no substantial relation to the public health, safety, 
morals or general welfare of the community. K i n n e ~  v. Sutton, 404. 

A defendant in a prosecution for violation of a municipal ordinance may not 
attack the constitutionality of the ordinance on the ground of discrimination 
unless he makes i t  appear that the alleged discriminatory provisions operate to 
his hurt  or adversely affect his rights or put him to a disadvantage, and when 
there is no discrimination within the class to which defendant belongs he may 
not raise the objection that  i t  discriminates against another class or denies 
other persons equal protection of the law. S. v. Trantkam, 641. 
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NEGLIGENCE. 

1 Acts and Omissions Constituting Segligence i n  General. 
Actionable negligence is the failure to esercise proper care in the perform- 

ance of some legal duty which defendant owes plaintiff under the circumstances 
in which they are  placed, which is the proximate cause or one of the proximate 
causes of injury. Wilson v. Motor Lines, 551. 

8 4d. Repair and  Condition of Buildings. 
A person taking over possession of a n  elevator in a building for the purpose 

of repair is chargeable with the duty of exercising due care for the safety of 
those who rightfully use or attempt to use it. McIntyre v. Elevator Co., 539. 

8 41 (2). Liability of Store f o r  Fa l l  of Pa t ron  on Floor. 
The mere fact that  a patron slips and falls on a waxed or polished floor is 

insufficient to impose liability upon the proprietor, since res ipaa loquitur does 
not apply and the mere waxing or polishing of a floor is not ipso facto evidence 
of negligence, but in order to justify recovery it  must be made to appear that 
the proprietor either placed or permitted a harmful substance to be on the 
floor, or that  a harmful substance had been there for a sufficient length of 
time to constitute constructive notice to him of its presence. Harris v .  Mont- 
gomerj! W a r d  & Co., 485. 

Plaintiff's evidence tended to show that  she slipped and fell on a small greasy 
place on the floor of defendant's store, that  a few days theretofore a commercial 
preparation had been used on the floor which was slick i f  not properly applied, 
and that  after its application on Saturdays the floor was always gone over 
each Monday morning in order to be sure there were no slick places left. 
Hcld: Considering the evidence in the light most favorable to plaintiff and 
giving her the benefit of every reasonable inference therefrom, it was sufficient 
to be submitted to the jury upon the issue of negligence. Ib td .  

The fact that,  subsequent to the fall  of a patron on tbe entrance of defend- 
ant's store, defendant covered the entryway with rubber mat t~ng ,  is not a n  
implied admission of negligence and is incompetent. Faitelty v. Jewelers,  694. 

Testimony of a witness a s  to the slippery condition of defendant's store some 
six months prior to the injury in suit is incompetent to  show the condition of 
the floor a t  the time of the injury, since such condition is of temporary char- 
acter and could raise no inference a s  to the floor's condition a t  the subsequent 
date. Ibid.  

I t  is the legal duty of a store proprietor to exercise ordinary care to keep 
the entryway to its shop in a safe condition for the use of customers entering 
or leaving the premises, and to warn them of hidden perils in the entryway 
known to i t  or ascertainable by i t  through reasonable ~nspection and super- 
vision. Ibid.  

No inference of actionable negligence on the part of a eltore proprietor arises 
from mere fact that  a patron suffers personal injury from a fall occasioned 
by stepping on some slippery substance on the premises. Ibid.  

Evidence that  plaintiff stepped in some substance of a n  oily, greasy or slip- 
pery nature upon the entryway to defendant's store, without evidence a s  to  
the size or dangerous character of such substance, or that  defendant placed 
or permitted i t  to be in the entryway, and without evidence a s  to the length of 
time i t  had been there prior to plaintiff's injury, is insufficient to overrule 
defendant's motion to nonsuit. Ibid.  

The fact that  a recessed entryway to a store is floored with terrazzo, sloping 
from the entrance door to the sidewalk a t  a rate not exceeding one-half inch 
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per foot, is insufficient of itself to show negligent construction of the entryway. 
Ib id .  

Plaintiff customer fell into a n  open stairway while in a part of a store which 
was not open for the accommodation of customers. Held: Judgment of nonsuit 
was properly entered. Francis ,v. Drug GO., 753. 

9 5. Proxinlate Cause i n  General. 
Negligence need not be the sole proximate cause in order to support recovery, 

it  being sufficient if defendant's negligence is the proximate cause or one of 
the proximate causes thereof. Harr is  v. Montgomery Ward & Co., 485. 

Proximate cause is that  cause which produces the injury in continuous 
sequence without any new or intervening cause, and without which the injury 
would not hare  occurred, under circumstances from which injury is reason- 
ably foreseeable. McIntyre v. Elevator Go., 539. 

Proximate cause is that  cause which produces the injury in continuous 
sequence and without which i t  would not have occurred, and one from which 
any man of ordinary prudence could have foreseen that  such result was proh- 
able under all the facts a s  they existed. Wilson v. Motor Lines, 551. 

5 6. Concurring Negligence. 
Where there is evidence of concurring negligence, the negligence of a person 

sought to be charged need not be the sole proximate cause of the injury but is 
sufficient to support recovery if i t  be one of the proximate causes thereof; but 
in the absence of eridence of concurring negligence, the negligence of defendant 
must be the proximate cause of the injury, since if plaintiff is also guilty of 
negligence, plaintiff's contributory negligence would bar recovery. Harris v. 
Montgomery Ward R Go., 485. 

§ 7. Intervening Negligence. 
If original negligence would not have caused injury except for intervention 

of distinct wrongful act or omission on part  of another or others, original 
negligence is insulated by such intervening act or omission. Banks v. Shepard, 
86. 

§ 9. Foreseeability and Anticipation of Injury. 
While foreseeabilit~ is a n  essential element of proximate cause, it  is not 

necessary that the particular injury should have been foreseen, but i t  is suffi- 
cient if in the exercise of ordinary care the wrongdoer could have foreseen in 
the light of attendant circumstances as  they were known or ought to have been 
known by him, that  some injury was likeIy to result from his negligence. 
McIntyre v. Elevator Co., 539. 

§ 10. Las t  Clear Chance. 
-4 guest passenger not amenable to the charge of contributory negligence is 

not under necessity of invoking the principle of last clear chance. fIcn,sleu v. 
Brigge, 114. 

§ 11. Oontributory Negligence in General. 
I t  is not required that  plaintiff's negligence be the sole proximate cause of 

his injury in order to bar  his recovery, but i t  is sufficient to bar recovery if i t  
be one of the proximate causes of the injury. Wilson v. Motor Lines, 552. 
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8 18. Competency and  Relevancy of Evidence. 
Where there is evidence waminting the inference thai: marks on the ground 

a t  the scene where defendant's tractor overturned, causing the death of the 
driver, plaintiff's intestate, testimony a s  to such marks is competent. Martin 
v. Currie, 511. 

9 19a.  Questions of Law and  of Fac t  i n  General. 
Foreseeability and proximate cause a re  ordinarily for the determination of 

the jury, and i t  is only when all  the facts are  admitted and only one inference 
may be drawn therefrom that  the court will declare wlnether a n  act was the 
proximate cause of the injury. McIntltre v .  Elevator Co., 539. 

§ 19b ( 1 ) .  Nonsuit on  Issue of Negligenre i n  General. 
Plaintiff's evidence tended to show that  defendant gave plaintiff's mother 

a can of a nationally advertised brand of glue to mend a table that his mother 
had bought from him, that  when plaintiff undertook to open the can, there was 
a violent explosion when the contents of the can came in contact with the air ,  
and the lid of the container flew up and hit him in the eye causing serious 
injury. Held: Judgment of nonsuit was properly entered. Afarler v .  Snlz'nw 
Co., 121. 

Nonsuit on the issue of negligence is proper only when the evidence is free 
from material conflict and the only inference which reasonably can be drawn 
therefrom is either that  there was no negligence on the part of defendant, o r  
that  his negligence was not the proximate cause of the injury. Thomas v. 
Motor Lines, 122. 

Evidence held for jury on questions of negligence and prosimate cause in 
action for injuries in fall down elevator shaft. dfcInt2/re v. Elevator Co., 540. 

Evidence held for jury on question of defendant's neg:ligence in striking co- 
worker's hand with axe. Grant v. Bartlett, 658. 

§ 19c. Nonsuit on Issue of Contributory Negligence. 
Since the burden of proof on the issue of contributory negligence is upon 

defendant, nonsuit on the ground of contributory negligence should be allowed 
only when plaintiff's evidence, taken in the light most favorable to him, so 
clearly establishes this defense that  no other reasonable inference or concln- 
sion can be drawn therefrom. Dawson v. Transportation Co., 36;  Winfield v .  
Smitlt, 392; Dalrymple 2;. Sinkoe, 453 ; Brown v. Bus Lines, 493; McIntyre 
v Elevator Co., 539. 

Whether plaintiff placed hand under descending axe in hand of co-norlier 
licld for jury. Grant v. Bartlctt, 658. 

§ 20. Instructions in  Actions f o r  Negligence. 
An instruction upon the question of intervening negligence to the effect that 

if the injury was a natural and probable consequence of the original negli- 
gence and could have been foreseen as  a probable consequence thereof, i t  would 
not be insulated by intervening negligence, must be held for reversible error 
in failing to charge that  the original negligence would be insulated if i t  would 
not have caused injury except for the intervention of rlome distinct wrongful 
act or omission on the part  of another or others. Banks v.  Bhepard, 86. 

In this action against a single defendant there was no evidence of concur- 
ring negligence. Hcld: An instruction that defendant's negligence need not be 
the sole and only proximate cause of the injury but that the burden is on 
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NEGLIGENCEContinued. 

plaintiff to show by the greater weight of the evidence that  negligence on the 
part of defendant was a proximate cause, or one of the proximate causes of 
the injury, constitutes reversible error. Hatrie v. Montgomery Ward & Co., 
485. 

Instruction that  acts of four-year-old boy would have to be sole proximate 
cause of injury to absolve plaintiff, and that  jury would have to further find 
that  defendant was not guilty of any negligence in the respects pointed out, 
held error a s  omitting element of proximate cause. Green v. Bozoera, 6.51. 

NUISANCES. 

§ $%a. Acts o r  Conditions Constituting Private  Nuisance. 
Fish scrap factory is not nuisance per se, but may constitute nuisance only 

in regard to the situation, environment or manner of operation. Pake v. 
Morria, 424. 

§ 4. Actions to  Abate Private Xuisances. 
In  an action to enjoin the operation of a lawful business on the ground that  

it  constituted a nuisance, a n  issue as  to whether the business was operated in 
a manner so as  to create a nuisance is proper. Pake v.  Morris, 424. 

A fish scrap factory is a lawful business and does not constitute a nuisance 
per ee, but may constitute a nuisance only in regard to the situatiou, environ- 
ment and manner of its operation, and in plaintiffs' action to enjoin its opera- 
tion an instruction to this effect and that its operation must create sonle sub- 
stantial annoyance materially affecting plaintiffs' health, comfort or property 
in order to constitute a nuisance, is without error. I b i d .  

In  an action to enjoin the operation of a lawful business on the ground that  
it  constitutes a nuisance, rerdict establishing that  its past manner of opera- 
tion did not constitute a nuisance would not preclude plaintiff's from institut- 
ing subsequent suit if in the future the plant should be so operated as  to create 
a nuisance. I b i d .  

PARENT AND CHILD. 

§ 2. Proof of the Relationship and Presumption of Paternit).. 
When conception occurs during the rnnrriage of its mother, the child is 

presumed to be the legitimate offspring of the then husband of the mother, 
notwithstanding it  is born after the terminntion of the marriage. S. v.  Bow- 
man, 203. 

The presumption of legitimacy arising from conception during wedlock is 
not conclusive, but may be rebutted by evidence of impotency of the husband 
or nonaccess a t  the time the child was begotten. I b i d .  

Neither the husband nor the wife is competent to testify as  to nonaccess of 
the husband to rebut the presumption of legitimacy arising from the fact of 
conception during wedlock. Ibi t l .  

5. Liability of Paren t  fo r  Support of Child. 
An illegiti~nate child may not maintain an action against its father to 

require its father to p r o ~ i d e  for its slipport. Allcw v. H~cunicut t ,  49. 

§ 9. Nature and Elements of Offense of Ahandonment. 
G.S .  1 4 - 3 2  relates only to legitimate children and an illegitimate child is 

not protected thereby. Alle,? v. Hunnirut t ,  49. 
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PARENT AND CHILD--Cov~tinucti. 

g 16. Judgment  and Sentence for  Abandonment. 
Upon conviction of abandonment, court may suspend ,judgment upou condi- 

tion that  defendant support child. S. v. Johnson, 743. 

PARTIES. 

§ 9. Defect of Part ies  and  Objection. 
If there is want of parties necessary to a Anal determination of the cause, 

the trial court should not grant a nonsuit, but should o:rder a continuance so 
that  they may be brought in and plead. Plemmons v.  Cutshall, 595. 

§ 10a. Joinder  of Additional Part ies  i n  General. 
Consumer sued a power company for alleged negligenc~e resulting in burning 

of consumer's property. The power company alleged that  consumer's negli- 
gence caused fire and that  consumer had executed indemnity agreement, and 
that  insurers which had paid consumer's loss were real prosecutors of con- 
sumer's action. Held: Power company was prima facie entitled to joinder of 
named insurers. Fleming v .  Power Co., 65. 

PARTNERSHIP. 

9 6c. Liability of Members for  Partnership Debt-Notice of Dissolution 
o r  Withdrawal F r o m  Firm. 

Where a partnership exists or there has been a course of dealing leading the 
creditor to believe a partnership exists, actual notice to the creditor prior to  
the extension of the credit sued on that  the person upon whose credit he had 
theretofore relied had withdrawn from the business, relieves such person of 
liability thereon. Hanford 2;. McSwain, 229. 

§ 6d. Liability for  Torts Committed by Member of Firm.  
Each partner is jointly and severally liable for a tort committed by one 

partner in the course of the partnership business, and the injured person may 
sue all  members of the partnership or any one of them a t  his election. Dwig- 
gins v. Bus Co., 234. 

g 7. Actions Against Partners. 
Where one partner is sued individually for a tort colnmitted by him in the 

course of the partnership business, a judgment would be binding upou him 
individually, and a s  to the partnership property, but not a s  against the other 
partner individually, but the court a t  any time before judgment may direct 
that  such other partner be brought in and made a party. Dicippi)cs 21. I3118 Co., 
234. 

PERJURY. 

§ 1. Nature and Essentials of Offense i n  General. 
Perjury a s  deflned by common law and enlarged by G.S. 14-209, is a false 

statement under oath, knowingly, willfully and designedly made, in a pro- 
ceeding in a court of competent jurisdiction, o r  concerning a matter wherein 
the affiant is required by law to be sworn, as  to some matter material to the 
issue or point in question. S. v.  Smith, 198. 

A false statement under oath must be so connected with the fact directly in 
issue a s  to have a legitimate tendency to prove or disprove such fact, in order 
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to be material to the issue and constitute a basis for a prosecution for perjury. 
Ib id .  

7. Sufficiency of Evidence and  h'onsuit. 
Proof of falsity of defendant's statement, made in prosecution for willful 

failure to support illegitimate child, as  to number of tilnes he had visited 
prosecutrix, held insufficient to support prosecution for perjury, since the 
testimony did not relate to matters determinative of that prosecution, and 
nonsuit should have been granted. S. v. Smith, 108. 

PHTSICIASS AND SURGEONS. 

3 14. Degree of Care and Xegligence i n  General. 
Dentists, in their p a r t m a r  fields, are  subject to the same rules of liability 

a3 physicians and surgeons. Crier v. Phillips, 652. 
In an action for malpractice, the fact that  defendant practiced dentistry 

without a license is immaterial upon the question of due care. G.S. 90-29, 
G . S .  90-40. Ibid.  

$ 15. Knowledge and  Skill Required. 
A person practicing dentistry without a license is required to exercise the 

m r e  and skill of a licensed dentist. Brier v. Phillips, 672. 

3 20. Sufficiency of Evidence and  Nonsuit in  Actions for  Malpractice. 
In  an action for malpractice, the burden is upon plaintiff to show not only 

negligence but that such negligence was the proximate cause or one of the 
prosimate causes of the injury or death. Brier v. Phillips, 672. 

Plaintiff's evidence was to the effect that her intestate went to the office of 
:I licensed dentist, that  the dentist was out and that the dentist's wife, who 
had no license. extracted three of intestate's teeth, that  thereafter intestate's 
gums became swollen and inflamed and that  intestate died some ten days later 
of advanced nephritis. Held:  There was no sufficient evidence to be submitted 
to the jury of negligence in the way or manner in which the teeth were ex- 
tracted. Ib id .  

Plaintiff's evidence tended to show that  her intestate went to the office of 
a licensed dentist, that  he was out, and that  the dentist's wife, the defendant, 
who had no license, extracted three of intestate's teeth, and that  intestate died 
some ten days thereafter of advanced nephritis. There was evidence that there 
is danger in  pulling teeth in the presence of Vincent's disease and that  intes- 
tate had this disease some four days after the extraction, but plaintiff's expert 
testimony raised only a surmise as  to whether intestate had this disease a t  
the time of the extraction. Hcld:  Defendant's motion to nonsuit was properly 
allowed. Ib id .  

PLEADINGS. 
3 2. Joinder of Causes. 

The word "transaction" as  used in G.S. 1-123 (1) means something which 
has taken place whereby a cause of action has arisen, either ex  contractu or 
in tor t ;  and the term "subject of action" as  used in this statute means the 
thing in respect to which plaintiff's right of action is asserted. Smith a. 
Gibbons, 600. 

A cause of action to recover the balance of compensation due plaintiff under 
a n  eypress contract of employment is improperly united with a cause of action 
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to recover damages for assault committed by defendant upon plaintiff when 
he visited the office of the defendant to discuss the matter, and a cause of 
action to recover damages for false imprisonment of plaintiff by defendant 
growing out of the assault. since the action es cok~tractic is asserted in respect 
to the contract of employment and arose out of the wrongful breach thereoi 
by defendant, while the causes of actiou in tort a re  addressed to the violation 
of right of liberty and security of person, constituting ti different subject of 
action and arising out of a different transac:tion, i.e., the infliction of personal 
injuries; but the causes of action in tort may be properly joined since they 
arose a t  the same time out of the same transaction, and further, relate to  
injuries to the person. I h i d .  

Plaintiff instituted action to recover for breach of contract by defendant t v  
purchase a shipment of prunes. I-pon defendant's allegation that plaintiff was 
merely broker, a third party was brought in on plaintiff's motion. which third 
party alleged that  it was vendor and entitled to recover against defendant for 
breach of the contract. Ifold: L)efendantls demurrer for misjoinder of parties 
and causes should have been sustained, since defendant was confronted with 
two parties plaintiff each of which asserted that  i t  was, the vendor, and the 
validity of the claim of either one of them against defendant would render 
the clilim of the other untenrtble. Foote v.  Davis & Co., 422. 

3 3a. Contents and F o r m  of Complaint in  General, 
The fnnction of the complaint is to sttlte the ultimate and decisive facts 

\\-liich constitute tlie cause of action but not the e v i d e i ~ e  necessary to prove 
such issuable facts. Long z.. Low,  535. 

§ 10. Counterclailns, Set-Offs and  Ctnoss-Actions. 
In a snit by a consumer to recover darnages to his property from a fire 

allegedly caused by the negligence of defendant power company, the power 
company alleged that the fire resulted from the negligence of the consumer 
in the installation and maintenance of equipment on the' consumer's pro pert^, 
that the consumer had executed a n  agreement to indemnify, save harmless and 
defend the power company against all  liability or loss due to defective con- 
struction, wiring or appliances on consumer's property, n nd that  certain named 
insurance companies had made payments to consumer on account of his loss. 
l i ~ l d :  The power c o m ~ a n y  was prima facic entitled to tlicb joinder of the named 
insurers as  parties to the action. Fleming v. Light Co., 63. 

A counterclaim may not be founded upon damages aricling subsequent to the 
institution of the suit, and when it  is so founded demurrer to tlie counter- 
claim is proper. Credit Corp. v .  Roberts, 634. 

5 15. Office and Effect of Demurrer.  
A demurrer presents the sole question whether the complaint is fatally 

defective in any respect set forth in the dtmurrer,  admitting for the purpope 
the truth of the allegations of the complaint, and in passing upon the question 
neither the defenses alleged in the answer nor evidence offered a t  the hearing 
may be considered. Carver u. Leatherwood, 96. 

Upon demurrer, the pleading must be construed liberally in favor of the 
pleader, giving him every reasonable intendment and pwsumption therefrom, 
and the pleading must be fatally defective before it will be wholly rejected. 
Wilson v. Cltastai)~, 390. 
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A demurrer admits the truth of factual averments and relevant inferences 
for the purpose of testing the sutliciency of a pleading, taking the allegations 
a s  written. Oi l  0 0 .  v .  Garner,  499. 

Plaintiff demurred to defendant's counterclaim. The court reserved ruling 
thereon, heard evidence in the absence of the jury, and granted motion for 
nonsuit on the counterclaim. Held: The peculiar form of the proceeding taken 
under the supervision of the court does not forfeit defendant's right to be 
heard on any aspect of his pleading which, by liberal construction, presents 
a cause of action upon which he map be entitled to relief. Yfg. Co. v .  Taylor ,  
690. 

1 Defects Appearing on  Face of Pleading and  "Speaking Demurrers." 
Where a complaint alleges that plaintiff's intestate was shot and killed by 

a night watchman employed by a municipal airport, demurrer on the ground 
that the watchman was a n  airport guard and a t  the time was exercising police 
powers conferred by G.S. 63-53 ( b ) ,  is bad as  a "speaking demurrer" since the 
defect does not appear on the face of the complaint. Rlrodes v .  Aslreville, 134. 

# lob. Demurrer for  Misjoinder of Part ies  and Causes. (What  causes 
may be joined, see a~ ipra ,  2.)  

Where there is a misjoinder of causes of action alone, the action need not 
be dismissed upon demurrer, but the court is authorized to divide the action 
for separate trials. Smith v .  Gibbons, 600. 

Amendment of pleading allowed by trial court held to hare obriated objec- 
tion of misjoinder of parties and causes. Sparks v.  Sparks,  515. 

22b. Amendment by Permission of Trial Court. 
Plaintiff sned to recover a truck purchased by him which he permitted his 

hrother to drive under a rental agreement. Plaintiff's evidence was to the 
effect that the truck plus certain rent money and money belonging to plaintiff 
were used in the swap of the truck for another ~eliicle. Helti: The trial court 
lud  discretionary power to allow plaintiff to amend to assert his right to 
recover the new vehicle by virtue of a resulting or a constructive trust, since 
the amendment does not changc the nature of the case or add any cause of 
action. Baker  v .  Baker ,  108. 

An application for leave to amend a pleading after time for Aling has 
espired is addressed to the sound discretion of the trial court, and its ruling 
thereon is not reviewable in the absence of abuse of discretion. Hooper v. 
Glenn, 570. 

In an action to quiet title, the court has authority to permit plaintiff to 
amend by striking from the conlplaint a paragraph setting up a n  estoppel as  a 
further ground for relief, G.S. 1-163, since the amendment does not effect a 
substantial change in the claiui. Sparks v.  Sparks,  513. 

3 24c. Proof Without Allegation. 
Evidence in support of an agreement not alleged in the pleadings is properly 

excluded, since proof witliout allegation is unavailing. Ingold v .  As swance  
C'o., 142. 

31. .Motions t o  Strike. 
Upon petition for allotment of a widow's year's allowance, allegations in the 

answer to the effect that the widow did not need an allotment for her support, 
that deceased's will evidenced a desire that  the widow should receive no part 
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of the estate, and that  defendants were the aged and infirm parents of dc- 
ceased dependent upon the estate left them by the will, a re  irrelevant to the 
issues and could not be shown in evidence, and were properly stricken upon 
motion, since even the reading of the pleadings would be highly prejudicial to 
petitioner. Edwards v. Edwards, 176. 

In  a n  action for assault and battery in which the provisional remedy of 
arrest and bail is invoked, motion to strike allegations that  the injury was 
willful, wanton or malicious, is properly denied, since plaintiff is entitled t c  
allege facts necessary to support the provisional remedy. Long v. Love, 535. 

PRINCIPAL AND AGEXT. 

§ 7e. Acts of Agent for  'CTndisclosed Principal. 
Where the president of a corporation executes a contr,act to purchase realty 

in his own name, but acts throughout the transaction a s  undisclosed agent of 
the corporation, the corporation has the right to w e  thereon in its own name. 
Cadillac-Povttiac Co. v.  Norburn. 23. 

PROCESS. 

8 6. Service by Publication a n d  Attacllment. 
Service of process by publication and attachment is valid only when the 

provisions of the statute hare been strictly complied with. Scott d Co. 2.. 

Jones, 74. 
The statutory requirement that  service of summons by publication be not 

less than once a week for four successive weeks requires that  the publication 
be spaced substantially a t  seven day i n t e r ~ a l s  for four successive weeks, and 
therefore, while i t  is not required that  tmenty-eight days elapse between the 
first and fourth publication, a publication on Saturday of one week and on 
Monday of each of the following three weeks, is insufficient to meet the require- 
ments of the statute. Ibid. 

8 7. Service o n  Domestic Corporations. 
Service of the sci. fa ,  on the local agent of a bonding company who had 

executed the bond in behalf of the corporate surety is service upon the corpct- 
ration. G.S. 1-97. 8. v.  Moore, 648. 

§ la. Service and  Return,  and  Proof of Service. 
I t  is the service of process and not the return of the officer which confers 

jurisdiction on the court, G.S. 1-101, and the return mewly perfects the record 
and furnishes proof of service for the guidance of the court. 8, v .  Moore, 64s. 

While i t  is a better practice for officers to make their returns of process 
show with particularity upon whom and in what manner the process was 
served, their endorsement "serred" implies serrice as  the law requires and 
such return signed by the officer in his official capacity is sufficient to show 
prima facie service a t  least, and error in the date of service is immaterial. 
Ibid. 

8 14. Amendment, Correction and  Waiver of Defects. 
The court has discretionary power to permit a n  officer to amend his return 

by adding certain specifications as  to the manner of service or the acts done 
in compliance with the statute, by including the names of the persons served 
and the capacity in which they were served, by adding or correcting the signa- 
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ture of the officer, or in any other manner to disclose full compliance with 
the law. S. v. Moore, 648. 

§ 16. Actions for Abuse of Process. 
Where, in an action for abuse of process, the complaint alleges that  the 

process was null and void. demurrer is properly sustained, since a cause of 
action for abuse of process lies only for the malicious misuse or misapplication 
of valid process. McCartney v. Appalachian Hall, 60. 

PUBLIC OFFICERS. 

§ 5b. Acts of d e  J u r e  Officers. 
The presumption is in favor of the regularity of acts of public officers with 

the burden on the party asserting irregularity to prove it. Kirby v. Board of 
Education, 619. 

QUIETING TITLE. 

§ 2. Proceedings t o  Remove Cloud on  Title. 
Where in processioning proceedings, respondents deny title of petitioners 

and claim title in  themselves by adverse possession, the proceeding is assimi- 
lated into a n  action to quiet title, and should be transferred by the clerk to 
the civil issue docket. Simmons v. Lee, 216. 

In  this action to quiet title, the evidence is held not so unequivocal and not 
so clear in its inferences a s  to justify a n  instructed verdict in plaintiffs' favor. 
Morris v. Tate, 29. 

Where, in an action to remove cloud fronl title, defendants have established 
superior record title to  the land in dispute, the court should give defendants' 
requested instruction that  plaintiff is not entitled to recover unless he estab- 
lishes title by adverse possession by the greater weight of the evidence. Lee 
v. McDonald, 517. 

S n  action by a father alleging that  he owns the fee simple in a described 
tract of land and that his son and daughter claim that  they own the land in 
fee a s  tenants in common by inheritance from their mother subject to the 
father's life estate as  tenant by the curtesy, states a cause of action to quiet 
title and remove a n  adverse claim as  a cloud thereon, G.S. 41-10, and the 
spouses of the children being necessary to a complete adjudication of the 
cause, their joinder cannot constitute n misjoinder of parties G.S. 1-69. 
Sparks v. Sparks, 715. 

RAILROADS. 
(Bs carriers see Carriers.) 

$ 4. Accidents a t  Crossings. 
Evidence in this action for wrongful death resulting from a collision a t  

a railroad grade crossing is held sufficient to be submitted to the jury and 
overrule the railroad company's motion to nonsuit. Hanks v. R. R., 179. 

Judgments of nonsuit in actions on behalf of occupants of a truck involved 
in a collision with a locomotire a t  a railroad grade crossing upheld on authority 
of Jeffries v. Powcll, 221 S.C. 415. Hegtslel~ v. R. R., 617. 

§ 7. Fires. 
Evidence tending to show that defendant railway company permitted the 

accumulation of dry brush, trash, leaves and grass on its right of way, with 
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RAILROADS-Cont inzted. 

testimony of witnesses that  fire broke out on the right of' way immediately after 
defendant's engine had passed and within 12 or 15 feet of where the engine had 
been, and that  the fire spread from the right of way to plaintiffs' adjoining 
land, i s  held sufficient to overrule motion to nonsuit in a n  action against the 
railroad company for damages for the fire. Betty v .  R. R., 609. 

RAPE. 

9 3. Relevancy and  Con~petency of Evidence i n  F:ape Prosecutions. 
Articles of clothing identifled a s  those worn by the accused and the prose- 

cutrix a t  the time of the crime, bearing tears and stains corroborative of the 
State's theory of the case, a re  properly cidmitted in evidence. R.  v. Speller, 
345. 

§ 4. Sufficiency of Evidence and Sonsuit.  
Evidence held sufficient to sustain conviction of capital crime of rape. S. v .  

Speller, 345. 

i j  19. Instructions in  Prosecutions fo r  Carnal Knowledge of Female Under 
Sixteen. 

In  this prosecution of defendant for carnal lrnowledg~? of a female child over 
twelve and under sisteen years of age, defendant offered evidence of the 
immoral character of prosecutrix and her sister and aunt. Held: A charge 
that  such testimony mas not coxnpetent upon the question of defendant's guilt 
or innocence, but that  it  was material as  bearing upon the likelihood of defend- 
an t  to indulge in such concluct, is prejnclicial error. S. e. Szttton, 244. 

Where defendant, in a prosecution for carnal lrnomleclge of a girl over twelve 
and under sixteen years of age, offers evidence of the immoral character of 
the prosecutrix and denies his identitr as  the perpetrator of the offense, a n  
instruction which omits the age and cliasity of prosecutrix a s  elements of the 
offense fails to meet the manchtory requirements of G S. 1-180, and a n  excep- 
tion thereto will be sustained. G.S. 14-26. I b i d .  

REFERESCE. 
3 2. Consent Reference. 

Where there is no objection to the court's order of reference it  is a reference 
by consent in legal contemplation. Gri f f i j~  G.  Jones, 612. 

§ 4. Pleas i n  Bar. 
Where in a n  action to redeem land sold under foreclosure under order of 

court and for a n  accounting, defendants plead estoppel, laches and title by 
adverse possession for seven years under color, G.S. 1.-38, i t  is error for the 
court to resolve the pleas in bar  against defendant and order a compulsory 
reference, since defendants a re  entitled to a n  adequate hearing on their pleas 
in bar before reference can properly be ordered, G.S. 1-159. Oradu v. Parker, 
166. 

9 7. Hearings and  Proceeding Before Referee. 
I t  is discretionary with the referee whether or not 1112 should riew the prem- 

ises in a n  action involving conflicting claims of title. Or inn  v. Jones, 612. 
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5 14a. Preservation of Right  t o  J u r y  Trial. 
In order to preserve right to trial by jury in a compulsory reference, a 

party must object to the order of reference a t  the time it  is made, file excep- 
tions to particular findings of fact made by the referee, tender appropriate 
issues based on the facts pointed out by the exceptions and raised by the plead- 
ings, and den~and a jury trial on each of the issues thus tendered. Simmons 
c. Lce, 216. 

A party should not tender issues a s  to questions of fact presented by his 
exceptions to the findings of the referee, but should tender issues of fact arising 
on the pleadings and relate his issues of fact to his exceptions and to the find- 
ings of fact by number, and demand a jury trial as  to each of such issues. 
Ibld. 

5 17. Taxing of Costs. 
Where, in a suit to obtain advice and instruction of the court for the proper 

distribution of the assets of the estate, the cause is referred to a referee, the 
taxing of the referee's fee is within the discretion of the court, G.S. 6-21 ( 6 ) ,  
and order of the court pro rating the referee's fee between the funds derived 
from sale of realty to make assets and the personal property of the estate will 
not be disturbed. IITillrams 2;. Johnson. 338. 

REFORMATIOX OF INSTRGRIENTS. 

8 13. Title, Rights and  Remedies of Third Parties. 

At the time respondent entered upon the land, registered title thereto $as 
in the name of husband and wife. The husband executed a release for all  
tlan~ages by reason of the taking of a right of way by respondent. The release 
and right of way agreement was not registered. Thereafter the deed to the 
hnsband and xvife was reformed by judgment striking out the name of the 
husband and declaring the wife the sole owner of the land. Held: The sole 
interest of the husband in the land originally and a t  the time of signing the 
release was that of tenant by the curtesy initiate, and the release signed by him 
cloes not bar the wife's action for compensation. Bailey ?;. Highzcau Corn., 116. 

REGISTRATION. 

See, also, Mortgages and Chattel Mortgages. 

5 1. Instruments Required t o  Be Registered. 
Where personal prouerty subject to a conditional sales contract or chattel 

niortgage is brought into this State by the nonresident purchaser while he is 
on a tenil~orary visit, the personalty cloes not acquire a situs here within the 
n~eaning of our registration statute, and such lien is not required to be regis- 
tered in any county of this State. Crcdrt Corp .  v .  IValte~-s, 443. 

C'laiius in equity resting in parol do not come within purview of registration 
statutes: but unregistered chattel nlortgage creates no equity in the mortgagee. 
b'i~ru)rcc C'orp. T. Hodgcs, tX30. 

# Sc. Rights of Part ies  Under rnregis tcred Instrument. 
Where exclusive right to sell property is not registered, third parties have 

the right to deal with property as  if there were no contract, and broker may 
not maintain an action against them for interference with his contract. Eller 
c. Arnold, 418. 
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REMOVAL O F  CAUSES. 

§ 4b. Fraudulent  Joinder. 
The allegations of a petition for the removal of the cause fro111 the State to 

the Federal Court will be taken a s  true for the purpose of the motion. Yills 
v. Mills, 286. 

I n  order to be entitled to removal from the State to tht? Federal Court on the 
ground of fraudulent joinder, the facts alleged in the pe15tion must compel the 
conclusion a s  a matter of law, aside from the deductior~s of the pleader, that 
the joinder is fraudulent. Ibid. 

Where plaintiff has a joint and separable cause of action against a resident 
and a nonresident, the joinder of the resident will not be held fraudulent even 
though the joinder be made for the sole purpose of p re~ent ing  removal to the 
Federal Court. Ibid. 

Upon facts alleged in petition, cause existed against resident corporate presi- 
dent, and therefore his joinder was not fraudulent. Ibid. 

ROBBERY. 

§ 3. Prosecution and Punishment. 
Evidence of defendant's guilt of highway robbery 1~t.ld sufficient for jury. 

S. v. Bramton, 312. 
SATIES. 

§ 6. Condition and Quality of Goods---Caveat Emptor. 
Where the circumstances a re  such that  it  is the duty of the seller to appraise 

the buyer of defects in the subject matter of the sale, known to the seller but 
not to the buyer, the doctrine of caveat emptor does not apply, and in such 
instance s?cppressio veri is as  much fraud a s  st~ggeslio falsi. Mfg. Co. c. 
Tavlor, 680. 

9 10. Time and  Place of Delivery. 
Evidence held not to show misrepresentation by seller as  to time of shipment 

or that  delay was due to causes under his control. St,raus Co. v. Econwnys, 
316. 

8 14. Express Warranties. 
An express warranty is any afflrmation or promise b!7 the seller which has 

the natural tendency to induce the buyer to purchase the goods and upon 
which the buyer relies in making the purchase. Pottev ,v. 8 ~ g p 1 v  Co., 1. 

8 15. Implied Warranties. 
Where a buyer purchases goods for a particular purpose, known to the seller, 

in reliance upon the skill, judgment, or experience of the seller in regard to 
the suitability of the goods, the seller, regardless of whether he is the manu- 
facturer of the goods or not, impliedly warrants that  the goods a re  reasonably 
fit for  the contemplated purpose, and this rule applies even though the pur- 
chaser purchases for resale to  others for the conteml~lated use. Stokes v. 
Edwards, 306. 

I .  Part ies  t o  Warranties-Manufacturer,  Selling Agent, Retailer. 
Evidence that  manufacturer sold marine engine to plaintiff rather than to 

shipbuilder who installed it, held sufficient. Potter v .  S u p p l ~  Co., 1. 
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g IS. Waiver of Breach of Warranty. 
A buyer does not waive his right to sue his seller for damages for breach of 

warranty by mere acceptance and retention of goods not fulfilling the war- 
ranty. Pot ter  v .  Supply Co., 1. 

22. Remedies of Seller-Action for Breach of Contract. 
Where in action for breach of contract to purchase merchandise, third party 

is joined on plaintiff's motion after defendant had alleged that  original plain- 
tiff was mere broker, and such third party alleges that  i t  was seller and 
entitled to recover, defendant's demurrer for misjoinder of parties and causes 
should be sustained. Foote v .  Davis  & Co., 422. 

§ !Xi. Remedies of Purchaser--Recovery of Purchase Price. 
Ordinarily, the purchaser will not be allowed to repudiate the contract of 

purchase unless he is in a position to restore to the seller what he has received 
under it. Hutchins v .  Davis ,  67. 

Where the purchaser elects to repudiate the sale for fraud, he is entitled to 
be placed in s t a t u  quo ante ,  and therefore he should return or offer to return 
to the seller the property received by him, and he is then entitled to recover 
the purchase price, which he may do either by independent action or by counter- 
claim in the seller's action for the purchase price or any part  thereof remain- 
ing unpaid. Zbid. 

§ 27. Actions o r  Connterclaims for  Breach o t  Warranty. 
Evidence that  seller expressly warranted engine would turn specified pro- 

peller 600 r.p.m. held suacient  for jury. Pot ter  v .  Supply Co., 1.  
Evidence of appellants' breach of implied warranty that  the goods were 

reasonably fit for the purpose for which sold, and breach of the contract under 
which appellants accepted return of the merchandise and promised to replace 
the goods or give the purchasers their money back, i s  held sufficient to overrule 
appellants' motion to nonsuit. Stolces v. E d w a r d s ,  306. 

g 28. Action o r  Counterclaim for  F r a u d  of Seller. 
Where the purchaser, after discovery of the fraud, elects to retain the prop- 

erty, he is entitled to set up by way of counterclaim in the seller's action to 
recover the balance of the purchase price, the damages sustained by him by 
reason of the fraud, which ordinarily is the difference between the value of 
the property sold and its value if i t  had been a s  represented. Hutchins v .  
Davis ,  67. 

In  the seller's action on a note given for the balance of the purchase price, 
the purchaser admitted the execution and nonpayment of the note and set up 
a counterclaim for fraud. Held: Judgment for the purchaser for the amount 
of damages resulting from the fraud as  ascertained by the jury must be modi- 
fied so a s  to permit recovery by the seller of the amount of the note with 
interest. Zbid. 

Where the seller for a fee makes a n  inspection of the article a t  the buyer's 
request and thereafter represents that  the condition of the article is "o.k.," it is 
immaterial whether the seller consciously misrepresents its condition or was 
merely recklessly reporting something to be true of which he had no knowledge. 
Mfg. Co. v .  Talllor, 680. 

Defendant's evidence on his counterclaim was to the effect that he watched 
a tractor a t  work, advised plaintiff's sales agent that he knew nothing about 
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tractors but would buy the tractor if plaintiff would take the machine back 
to its plant and check its condition, that  this was done upon the payment of a 
fee by defendant, that  upon inquiry by defendant, plaintiff's sales agent repre- 
sented the condition of the tractor to be good, and that  when delivered the 
block of the engine was bursted and the piston rods of ithe cylinders operating 
the hoist had pulled out. Held: Whether defendant might reasonably rely 
upon the representations as  to the tractor's condition under the circumstances 
was a question for the jury, there being a reasonable inference that  such 
defects existed a t  the time the machine left plaintiff's plant. Ibid. 

$ 20, Actions on Seller's Agreement to  Make Good Defect o r  Re turn  
Purchase Price. 

Where, after making complaint that  the goods were not fit for the purpose 
for which sold, the buyer returns the goods and refrain15 from instituting legal 
proceedings in consideration of the seller's oral promitie to replace the goods 
or give the buyer his money back, the oral agreement to make reparation is a 
new contract supported by sufficient consideration and the buyer may recover 
for its breach. Stokes v. E d w a ~ d s ,  306. 

30. Actions for  Damages Resulting From Defects o r  Inherent Danger. 
Plaintiff's evidence tended to show that defendant gave plaintiff's mother 

a can of a nationally advertised brand of glue to mend a table that his mother 
had bought from him, that  when plaintiff undertook to open the can, there was 
u violent explosion when the contents of the can came m contact with the air,  
ant1 the lid of the container flew up and hit him in the eye causing serious 
injury. Held: Judgment of nonsuit was properly entered. blarler v. Salvaye 
CJo., 121. 

Where the seller represents that  the article sold is suitable for a particular 
use when in fact i t  is eminently dangerous when so used, the seller is liable 
for injury resulting from such use to the same extent as  if he had sold the 
article knowing i t  to be dangerously defective. D a l r ~ m p l e  v. Sinkoe, 433. 

Evidence held for jury on issues of negligence and contributory negligence 
in this action by purchaser to recover for injuries sustained when burner 
exploded when used with liquid gas, the seller having yepresented that  burner 
was constructed to use liquid gas, notwithstanding warning in small letters 
on metal plate on burner that burner was not to be used with this type of fuel. 
Ibid. 

SCHOOLS. 

8a.  Election, Appointment and  Tenure of Teachers. 

Contract to teach in public schools of district is not contract to teach in 
any particular school of the district. Iiirbll v. Board of Education, 620. 

And when offer is to teach "in public schools of the district," acceptance 
to teach "in Danbury public school" of the district, is such variation of offer 
that  it  does not constitute an agreement. Ibid. 

Notice of acceptance of n teacher contract or nn estension thereof must be 
given within the time prescribed by statute. G.S. 115.364. Ibid. 

Where a letter containing notification of the rejection of a teacher is regis- 
tered and mailed to her prior to the close of the school tern1 during which 
she was eluployed, there is a compliance with G.S. 113-339 and it  is suflicient 
to terminate the contract even thong11 not received by the teacher until after 
the expiration of the school term. n a r i s  21. Jlo8elv~,  1645. 
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g Sd. Actions o n  Teachers' Contracts. 
G.S. 115-45 authorizes actions against county boards of education on teach- 

ers' contracts; and this provision was not repealed by the School Machinery 
Act. Kirby v. Board of Education, 619; Davis v. Moseley, 645. 

§ 10c. Requisites and  Limitations on  Issuance of Bonds. 
Under the provisions of Chap. 599, P.L.L. 1935, an action questioning the 

validity of a bond election under the Act must be instituted within thirty days 
after the publication of the result of the election, but this limitation does not 
bar an action subsequent to the thirty day period seeking to enjoin the issuance 
of the bonds on the ground that  the time within which the bonds must be issued 
had elapsed, or on the ground that  the proceeds from the sale of the bonds 
were to be used for unauthorized purposes. Waldrop v. Hodges, 370. 

Conceding that  G.S. 153-102, prescribing that  bonds must be issued within 
three gears af ter  the bond order takes effect, is applicable to the issuance of 
bonds under Chap. 599, P.L.L. 1935, the Legislature has extended the time 
within which such bonds may be issued to 1 July, 1949. Chap. 325, Session 
Laws 1943 ; Chap. 402, Session Laws 1945 ; Chap. 510, Session Laws 1947. Ibid. 

§ 10h. Allocation and  Expenditure of Funds. 
The allocation of the proceeds of a bond election by the board of commis- 

sioners of a school district is a matter resting within its sound discretion, with 
which the courts mill not interfere so long a s  their action is not arbitrary, 
capricious or in disregard of law. Waldrop v. Hodges, 370. 

The board of conimissioners of a school district has authority to divert the 
proceeds of a bond issue to other projects within the general purpose for which 
the bonds were authorized provided the board Ands in good faith that  condi- 
tions hare so changed since the bonds were authorized that  the proceeds a re  
no longer needed for the original purpose. Ibid. 

In the absence of a bona pde flnding of changed conclitions, the proceeds of 
n bond issue must be used for the purposes stipulated in the bond order. Ibid. 

SEARCHES AND SEIZURES. 

§ 2. Requisites and  Validity of Search Warrants. 
The complainant, B.W., signed the warrant in the name of a deputy sheriff 

"by B.W." The warrant stated the complaint mas made "on oath." Held: 
The warrant is valid, since i t  was signed under oath by the person named in 
the body of the instrument a s  complainant. 8. v. Gross, 734. 

A search warrant need not aver that an examination of complainant was 
had or whnt such examination revealed, it  being presumed, nothing else ap- 
pearing, that the requirements of the statute had been observed. G.S. 15-27. 
Ibid. 

STATE. 

§ 3. Actions Against State o r  State  Agencies. 
Where a statute creates a corporate State agency with capacity to sue and 

be sued, but expressly limits actions which may be brought against it, the 
limitation on the right to sue the agency is effective. Carroll v.  Firemen's 
Asso.. 436. 
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The State may not be sued in its own courts or elsewhere, in the absence of 
consent or wairer. Schloss v. Highway Cont., 489; Kirby u. Board of Educa- 
tion, 619. 

The State Highway and Public Works Commission is Iin agency of the State 
and as  such is not subject to suit save in a manner (expressly provided by 
statute. Schloss u. Higkaay Com., 489. 

Action will not lie against State agency for damages in tort or to restrain 
it from committing a tort. Ibid. 

Action against county boards of education a re  authorized by statute. A-irby 
c. Board of Education., 619. 

§ 6b. Jurisdiction and Powers of State Agencies and  Offlcers. 
An agency of the State is powerless to exceed the authority conferred upon 

it, and therefore cannot commit a n  actionable wrong. Scl~loas u. Highmay 
Corn., 489. 

But officers who exceed authority are  subject to individual liability. Ibid. 

STATUTES. 

§ 6. Construction i n  Regard to Constitutionality. 
When the language of the statute permits, the courts must adopt that con- 

struction which would render the statute valid. Rhodes v, Asheville, I p p e ~ ~ d i x ,  
759. 

§ 13. Repeal by Implication a n d  Construction. 
School Machinery Act discloses that  i t  was not intended to repeal G.S. 115-45 

which authorizes actions against county boards of education, particularly in 
view of the fact that  G.S. 115-45 was brought forward in almost identical lan- 
guage in the code. G.S. 164-8. Kirby u. Board of Educztion, 619. 

TAXATION. 

23 M. Construction of Taxing Statutes  in  General. 
The administrative interpretation of a tax statute, acquiesced in over a long 

period of time, should be given consideration in the construction of the 
statute. Comr. of Revenue u. speizman, 459. 

§ 29. Assessment of Income Taxes-Capital Gains 
9 gain resulting from the involuntary conversion (of a capital asset by 

flre is taxable under the State law a s  income, notwithstanding that the pro- 
ceeds of the flre insurance, plus additional cash, a re  necessary for and a re  
used in the restoration of the building. Comr. of Revenue v. Speizman, 459. 

G.S. 105-142 (1) stipulating that  the Commissioner oi! Revenue shall follow 
the Federal practice a s  nearly a s  practicable in instances where the method 
of accounting of the taxpayer does not clearly reflect the income of the tax- 
payer, does not require the Commissioner of Revenue to apply the provisions 
of sec. 112 ( f ) ,  26 U.S.C.A. 95, in computing the income of a taxpayer from 
involuntary conversion of a capital asset. Ibid. 

The act amending sec. 1, Art. 4, schedule D, subchap. 1 of Chap. 105 (G.S. 
105-144.1), adopting the Federal rule for determining income tax upon the 
involuntary conversion of a capital asset, does not authc~rize the Commissioner 
of Revenue to refund income tax legally assessed and collected upon such 
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capital gain prior to the enactment of the 1049 statute, even though the tax 
was paid under protest. Ibid. 

§ 34%. Garnishment. 
Where the Commissioner of Revenue has garnisheed a bank deposit for  

taxes due by the depositor, and the garnishee bank, in refusing to comply 
with the order, asserts no defense or setoff against the taxpayer, the bank, in 
the Commissioner's action to compel compliance, will be held liable also for the 
costs. G.S. 105-242.2 ( 3 ) .  Comr. of Revenue v. Bank, 118. 

3 38a. Action t o  Determine Validity of Bond Issue-Enjoining Issuance 
of Bonds. 

r n d e r  the provisions of Chap. 599, P.L.L. 1935, a n  action questioning the 
validity of a bond election under the Act must be instituted within thirty days 
after the publication of the result of the election, but this limitation does not 
bar an action subsequent to the thirty day period seeking to enjoin the issuance 
of the bonds on the ground that  the time within which the bonds must be 
issued had elapsed, or on the ground that  the proceeds from the sale of the 
bonds were to be used for unauthorized purposes. TValdrop v. Hodges, 370. 

Conceding that G.S. 153-102, prescribing that bonds must be issued within 
three years after the bond order takes effect, is applicable to the issuance of 
bonds under Chap. 599, P.L.L. 1935, the Legislature has extended the time 
within which such bonds may be issued to 1 July, 1949. Chap. 325, Session 
Laws 1943 : Chap. 402, Session Laws 1945 ; Chap. 510 ; Session Laws 1947. Ibid. 

TENANTS I N  COBIMOX. 

3 2. Creation and  Existenre of Tenancy i n  Common. 
The testator devised to his minor granddaughter a certain number of ncres 

out of the larger tract, and derised the balance thereof to his son and daugh- 
ter. His widow mas named executrix and trustee for the minor devisee. Held: 
The n-idon-. as  trustee, was a tenant in common in the said tract pending divi- 
sion thereof. Armstrong v. Armstrong, 201. 

$j 3. Survivorship. 
While G.S. 41-2 may not preclude tenants in common from providing for 

survirorship by adequate contract inter sese, an instrument executed by them 
which merelr expresses a general intent that  the survivor should take the fee, 
without any words of conveyance, is ineffective. Pope v. Burgess, 323. 

3 4. Possession and  Mutual Rights. 
Tenant in common in possession cannot be a trespasser and cannot be en- 

joined from cultivation of lands. Armstrorr g v.  d r m s t r o ~  y, 201. 

TENDER. 

3 1.  Arts o r  Transactions Constituting Tender. 
Where tender of the amount due is made more than six months after the 

amount becomes payable, and interest on the amount from due date to date 
of tender is not included therein, the tender is ineffectual. Ingold v. Assurance 
Co., 142. 

In order to constitute a wl id  tender, the party making the tender must not 
only allege his continuous readiness to pay the amount, but must also bring 
or deposit the amount into court. Ibid. 
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TORTS. 

§ 1. Definition and Essentials of Tort. 
Acts which are  lawful in themselves cannot be rendered tortious by mis- 

chievous motives. I n  re Sale of Imzd of Nharpe, 412. 
Agreement to do a lawful act  cannot constitute a wrongful conspiracy. 

Eller v.  Arnold, 418. 

5 6. Contribution a n d  Joinder of Additional Part ies  a s  Joint  Tort- 
Feasors. 

Fact that  plaintiff might have joined another as  dcbfendant gives original 
defendant no right to force such joinder. l'arkivigton v .  Printing Co., 354. 

Judgment of nonsuit was entered against plaintiff upon motion of the ori- 
ginal defendant, and the original defendant's cross-action against a party 
joined on the original defendant's motion as  a joint tort-feasor was thereupon 
dismissed. Held: Upon the reversal of the judgment of nonsuit, the cross- 
action for contribution is reinstated, the original defendant being entitled to 
a day in court to establish its cross-action if i t  can. McnIntyre v. Elemtor  Co., 
539. 

TRESPASS. 

8 la .  Acts Constituting Trespass i n  General. 
A trespass is a wrongful invasion of the possession of another, and therefore 

a tenant in common in possession cannot be a tresspasser. Atwstroirg v.  
Armstrong, 201. 

TRIAL. 

5 7. Argument and  Conduct of Counsel. 
Argument of plaintiff's counsel outside of evidence will be held harmless 

when it  appears that defendant's counsel also brought out identical matter 
in  hearing of jury in argument upon motion and in pleadings read to jury. 
l'arlircgton v. Printing Co., 354. 

§ 13. Order of Proof. 
The order of developing the case on trial in the Superior Court is largely 

addressed to the discretion of the trial judge. In re Westover Cattal, 91. 
Ordinarily, the party having the burden of proof first introduces his evidence, 

and then the opposing party introduces his, and then the first party intro- 
duces his evidence in rebuttal, but this is a rule of practice and not of law, 
and may be departed from whenever the court considers it  necessary to pro- 
mote a fair trial. Ibid. 

5 21. Oflice and Effect of Motion to Nonsuit. 
Nonsuit on the ground of want of necessary parties is improper, but if 

other parties a re  necessary to a final determination of the cause, the court 
should order a continuance to provide a reasonable time for them to be 
brought in and to plead. Plemnons v. Cvtshall, 595. 

8 22a. Consideration of Evidence on  Motion t o  Nonsuit in General. 
Upon motion to nonsuit, the evidence tending to support plaintiff's claim will 

be taken a s  true. Potter v. Svppll/ Co., 1 ;  Tltomas v. Notor Lines, 122; Glad- 
den v. Setzer, 269; Stokes v. Edwards, 30t3. 

And plaintiff is entitled to every reasonable inference to be clrawn therefrom. 
Wi??field u. Smith, 392; Griev v. Phillips, 672. 
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3 22b. Consideration of Defendant 's  Evidence o n  Motion t o  Sonsu i t .  

r p o n  motion to nonsuit, defendant's evidence in conflict with tha t  of plain- 
tiff nil1 not be considered. Pot ter  c. Supply Po.. 1; Cltcssrr c. JlcCall, 119; 
Glodclrn z'. Setzer, 269. 

On motion to nonsuit, defendants' evidence will not be considered escept 
when not in conflict with that  of plaintiff;  i t  may be 11sed to t?q>lain or mnBe 
clear that  of plaintiff. TVlxfield c. Smith, 392. 

2 .  Sonsuit-Discrepancies a n d  Contradictions in  Plaintiff's Evidence. 

Inconsistmcies o r  contradictions in the  testimony of one of ~ ln in t i f f s '  wit- 
nesses does not justify nonsuit, the credibility of the witnesses and the weigllt 
to hr given their  testimony being in the e r c l ~ ~ s i r r  province of the  jury. X c t t a  
2%. I?. R.. 609. 

# 2Ya. Sufficiency of Evidence t o  Overrule  S o n s u i t  in General.  

ICritlrnce \vhich raises a mere snrnlise or  conjrc tnw ns to the e s i s t r n w  of a 
fact  rssential to the cause of action is  insufficient to he snbniittrd to the jury. 
Gricr 1.. Pli illips, 672. 

5 2311. Sufficiency of Evidence-Prima Fac ie  Case. 

A p r i ~ n n  fnc ic  case takes tlie q l~es t ion to tllr i ~ u v  nnd pe rn~ i t s  bnt floe4 I I O ~  

co1np~1 n finding fo r  plaintiff. Precytht7 c. R. R., 19.5. 

3 2% F o r m  a n d  Distinctions of Directed Verdict  a n d  Peremptory In -  
structions.  

'The c(~rrrc.t  form of a n  instructed verdict is  tha t  if the jury "find from tlie 
cvitltwcr the facts to be a s  all the evidence tends to show" ra ther  than n 
tlirrc.tion a s  to how the jury should find the issue, since the c~cdibi l i ty  of the 
evidence remains the  function of the  jnry. G.S. 1-1SO. 3lot.ri.r c. Tote. 29. 

§ 29. Directed Verdict  f o r  Plaintifi .  

;\ tlirecteil verdict for  plaintiff upou an  affirmative defenhe is  not in favor 
of p ~ r t y  I M T  ing burden of proof on the issue, since tlefentlal~t has  burdeli of 
p l ~ ) \ i ~ i j :  :~ffirm:~tire defense Lee 2.. Rhodcs ,  190. 

9 30. 1)irected Verdict  fo r  Defendant.  

1.11011 t l v f r ~ ~ d a n t s  motion for  a directed verdict. plaintiff's rviilrnce will I E  
t;!l;c>r~ ns triic. and all  conflict in the evide~ice resolrt,d in plnintiff's f;iror. 
I'ot;rr 2.. S1cppT?/ Co., 1. 

3 3 lb .  Instructions-Statement of Evidence a n d  .'\pplication of Lam 
Thereto .  

Ordinarily the trial  conrt is  required by G.S. 1.180 to st3t.t. the rridclwc to 
~vliic~ll he ap1,lies the law. nntl while this requirement mny be tlispcnwtl \\.it11 
\vlicsn the. facts a re  simple, yet, even in cases where the e r i d e ~ ~ c e  jnutifies :rn 
i11.ctrnctcd verdict. tlie credibility of the evidence is for the sole det r rmi~l :~t ion 
~ ' f  the, jnry i111c1 thc3rt>fore a recapitulation of the evidence may be ncce.w:lry. 
3101,r i .~ ?.. Tnt t ,  29. 

'1'111. fa i lnrr  of the conrt to give instructions on snbordinate f e : ~ h n ~ w  of the 
c;lcc5 \\ill lint br held fo r  er ror  in the  ahsencc of request for in . - ; t rnct ion~ 
C ~ u t i :  1. .  Bnrtlctt. 658. 
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§ 81c. Instructions-Conformity t o  Pleadings and  Evidence. 
I t  is error for the court to submit to the jury evidence which merely raises 

a possibility or conjecture a s  to a fact in  issue. L ~ s f w d  v. Ma1~shal1, 610. 
An instruction which submits to the jury a mixed question of law and of 

fact when there is no evidence in support thereof must be held for reversible 
error. Clement v. Clement, 636. 

Q 31d. Instructions o n  Burden of Proof. 
A charge that  the burden of proof resting on plaintiff required her to 

introduce evidence tending to prove "the allegation," must be held for reversi- 
ble error, since the burden of proof relates to the issues rather than the alle- 
gations out of which they arise, and the burden is 01-1 plaintiff to prove by 
the greater weight of the evidence the affirmative of the issues forming the 
basis of her cause of action. Banks v. Bhepard, 86. 

The use of figurative scales by the court in its charge to the jury upon the 
burden of proof will not be held for reversible error, nor did the charge in 
this case, construed contextually, confine the jury's consideration to evidence 
offered by appellant but included all testimony favorable to appellant to be 
considered on its side of the scale. Tarkington v.  Printing Go., 354. 

§ 31e. Expression of Opinion in, Instructions on  Weight o r  Credibility 
of Evidence. 

Manner of svating contentions hcld not to constitute expression of opinion 
on evidence. Shipping Lines v. Young 80. 

The charge in this case construed contextually is l~cltl not to have assumed 
that a controverted fact had been established. Zbid. 

In  a caveat proceeding, reference in the charge to the paper-writitig a s  the 
"will" of deceased will not be held for reversible error when it  appears that 
the jury understood the nature of the proceeding and could not have been 
misled thereby. G.S. 1-180. Zn ve Will of YcDowell, 230. 

Q 31f. Instructions-Statement of Contentions. 
Construing the charge from its four corners, i t  is he712 that the method and 

manner of arraying the contentions of the parties did not amount to an ex- 
pression of opinion by the court. Shipping Lines G. T'ou?!g, 80. 

§ 32. Requests for Instructions. 
Where the trial court substantially complies with plaintiff's oral request 

for instructions in respect to eridence of previous staten~ents made by plaintiff 
tending to contradict plaintiff's evidence on the stand, the failure to give more 
particular instructions on this aspect will not be held for error. G.R. 1-180 
a s  amended by Chap. 107, Session Laws of 1940. Grant v. Bartlett, 658. 

§ 36. F o r m  and  Sufflciency of Issues. 
Where the issues submitted present to the jury proper inquiries as to all 

the determinative facts in dispute, objection thereto is untenable, especially 
where appellants do not ask for or tender any specific issues. Stokrs  G .  Ed- 
wards, 306. 

The failure to submit an issue is not error when there is no e~ic1er11.e tend- 
ing to justify an affirmatke answer to such issue. Ibitl. 
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Where the issue submitted arises on the pleadings and is determinative of 
the controversy, appellant's objection thereto on the ground of insufficiency is 
untenable. Pake v. Morris, 424. 

I t  is not error for the court to refuse to submit issues tendered which relate 
only to evidentiary matter. Ibid. 

The refusal to submit a n  issue tendered is not error when there is no evi- 
dence in support of such issue adduced a t  the trial. Hooper v .  Glenn, 570. 

9 30. Form and  Sufficiency of Answers t o  Issues. 
Answers to issues held not inconsistent when construed in light of plead- 

ings and testimony. Stokes v .  Edwards, 306. 

5 42. Acceptance o r  Rejection of Verdict by Court. 
Trial court may not accept par t  of verdict and set aside a part thereof in 

attempting to remove irreconcilable repugnancy of in the verdict. Lee v .  
Rhodes. 190. 

3 4456. Correction of Verdict. 
The trial court may not correct the verdict of the jury by setting aside the 

answer to one of the issues in its attempt to remove an irreconcilable repug- 
nancy in the verdict. Lee u. Rhodes, 190. 

9 48%. Power of Court t o  Set  Aside Verdict i n  General. 

While the trial court may set aside a verdict and may vacate the answer 
to a particular issue when to do so does not affect or alter the import of the 
answers to the other issues, the trial court may not remove an irreconcilable 
repugnancy in the verdict by vacating a part thereof. Lee v. Rhodes, 190. 

Where a party's motion to set aside the verdict involves no question of law 
or legal inference, such motion is addressed to the sound discretion of the 
trial court and i ts  ruling thereon is not subject to review in the absence of 
abuse of discretion. G.S. 1-207. Puitt v. Ray, 322. 

Where court sets aside verdict in favor of defendant in the exercise of its 
discretion, plaintiff's appeal from refusal to set i t  aside a s  matter of law will 
be dismissed. Privette v .  Allen, 662. 

An order of the trial court setting aside the verdict in the exercise of its 
discretion is not reviewable in the absence of abuse of discretion. I n  re Blair, 
753. 

TRUSTS. 

5 3a. Requisites and Validity of Private  Trusts-Rule Against Perpe- 
tuities. 

The rule against perpetuities which prescribes that title must vest within 
the life or lires of persons in being and twenty-one years and ten lunar months 
thereafter, applies to private trusts. Mercer v. Jfercer, 102. 

Where a private trust violates the rule against perpetuities, the court will 
not limit the duration of the trust but will declare the whole trust invalid. 
Ibid. 

4b. Resulting Trusts. 
The fact that a guardian, in the sale of guardianship lands for reinvestment, 

pnrchased the new lands before the sale of the guardianship lands does not 
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defeat the establishment of a resulting trust in the new lands when it  appears 
from the guardian's annual report that the proceeds from the sale of the guard- 
ianship lands were disbursed in making payment on the balance due on the 
new lands secured by a mortgage or deed of trust. Cassada u. Cassada, 607. 

5 Sc. Actions t o  Establish Constructive Trusts. 
Action by beneficiary to set aside sale of stock in close corporation by 

executor-trustee. which sale was made contrary to expressed wishes of testa- 
tor and after beneficiary had offered to pay debts of estate, held action to 
establish constructive trust and was governed by 10 year statute of limita- 
tions. Jarret t  v .  Green, 104. 

§ 5d. Constructive T r u s t e R i g h t  t o  Follow Property in  Hands of Third 
Persons. 

In this action to establish a constructive or a resulting truht in certain 
stock sold by executor, to recover the property and hare an accounting, the 
evidence ie held sufficient a s  against' demurrer to show that the purchasers of 
the stock were not innocent purchasers for value without notice. Jarret t  v. 
Green, 104. 

A purchaser for  value who takes free from claims3 in equity resting in 
par01 is one who has advanced some new consideration or incurred some new 
liability on the faith of apparent ownership, and a n  antecedent debt will not 
suffice for this purpose. Finance Corp. t i .  Hodges, 580. 

5 20. Power of Trustee t o  Sell o r  Mortgage. 
Under terms of trust, executor-trustee was enjoined not to sell stock in close 

corporation unless necessary; and beneficiary had the right to pay debts of 
the estate to prevent such sale. Ja r re t t  v.  Green, 104. 

Ordinarily the power given a trustee to sell does not confer authority to 
mortgage the property, but where the trustees themselves purchase the 
property for a valuable consideration and have deed made to them in fee for 
use of an educational institution, with authority to rent or sell and use the 
proceeds for the purposes of the trust, the authority to mortgage for the 
purpose expressed in the writing will be inferred, theie being nothing in the 
instrument to indicate an intention to the contrary. Slww Utlicer~ity v .  Ins. 
Po., 526. 

The land was conveyed to grantees for use of an educatloual institution 
with mandatory requirement that  the grantees apply for charter incorporating 
the educational institution, and upon its incorporation to convey the property 
to such institution upon the same uses. The corporation was created with 
charter authority to execute mortgages and deeds of trust on its property in 
order to carry out the purposes of its creation. Held: There being nothing in 
the deeds or in the charter of the corporation to the contrary, such corporation 
110s the power of mortgaging the property to further the purposes of its crea- 
tion. Ibid. 

VENDOR AND PURCHASER. 

5 2c. F o r m  and Requisites of Agreement-Signature. 
After the purchaser had signed the contract, the seller made material 

cbhanges therein in the purchaser's presence, and signed it. Held: The fact 
that the purchaser did not re-sign the agreement aftcxr the alterations does 
not change the instrument from a contrao+ of sale to a mere option, since the 
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VENDOR AND PURCHASER-Continued. 

purchaser's acceptance of the agreement as  changed with knowledge that it was 
to be notarized and recorded, is a ratification and adoption of his signature 
without affixing another. Cadillac-Pontiac Go, v. Norburn, 23. 

8 5c. Assignment of Contract t o  Convey. 

A contract to convey is assignable, and the assignee may maintain an action 
thereon against the seller for  specific performance. Cadillac-Pontiac GO. v. 
Norburn, 23. 

The contract to convey in suit stipulated that  one-half the purchase price 
should be paid in cash and the remainder thereof secured by purchase money 
deed of trust securing two notes of equal amount payable one and two years 
after execution of the instrument. Held: The contention that the contract was 
executed in reliance upon the personal credit of the purchaser and therefore 
was unassignable, is untenable in the absence of some prorision in the instru- 
ment against assignment or some circumstance judicially recognizable dehors 
the agreement. Ibid. 

8 1 Payment  o r  Tender of Purchase Price Within Time Stipulated, 
Ordinarily, a mere provision in a contract to convey that  i t  should be com- 

pleted by a specified date is insufficient to constitute time the essence of the 
contract, and evidence in this case that the failure of the purchaser to make 
payment within the time stipulated was due to the fact' that the seller made 
himself inaccessible, and, further, that the seller's attorney advised that a 
later date would serve, is  held insufficient to sustain the seller's motion to 
nonsuit on the ground that the contract was not completed on the day specified. 
Cadillac-Pontiac Go. v. xorbu?-n, 23. 

8 27b. Title and  Rights of Third Part ies  Under Unregistered Instrument. 

Where an exclusive right to sell property given by the owner to a real estate 
broker is not registered a s  required by statute, G.S. 47-18, third parties may 
deal with the locus as  if there were no contract, since no notice, however full 
and formal, will take the place of registration. Eller v. An~old,  418. 

WAIVER. 

8 1. Matters Which May Be Waived. 
A person sui jftris may waive practically any right he has unless forbidden 

hp law or public policy, and therefore a waiver may relate to procedure and 
remedy as  well as  to substantive rights. Clement v. Clrment, 636. 

A sometimes partakes of the nature of estoppel and sometimes of 
contract'. Ibid. 

8 3. Seceesity for and Adequacy of Consideration. 
Whether n waiver mtist be supported by consideration in order to be enforce- 

ahlr depends upon the nature and the occasion of the particular waiver. Cle- 
vcc rtt c. C l o n o ~ t ,  636. 

A waiver of intereqt on a note. which waiver is made subsequent to execu- 
tion and prior to mntwity or suit and before any negotiation between the 
partie4 nfter tlemnntl for payment, requires consideration to support it in the 
same manner aci any other contract. Ibid. 
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WAIVER-Cont in ued. 

Consideration for a promise to forego interest on a note, which promise is 
made subsequent to the execution of the note and befo::e maturity, cannot be 
supplied by the mutual considerations in the execution of the note. I b i d .  

8 4. Pleading a n d  Proof. 
The burden of establishing an alteration of a contrrwt by valid waiver is 

upon the party asserting the defense of such alteration. Clement v. C l e n ~ e n t ,  
636. 

WILLS. 
8 12. Revocation by Testator. 

A will expressly declaring void all other wills left Iby testatrix revokes a 
prior codicil a s  well a s  any will such codicil was intended to modify. explaill 
or supplement. Saint Mary's School v. Winston, 326. 

5 a3b. Caveat Proceedings-Evidence of Mental Capacity. 
Witness was asked his opinion of the mental capacity of deceased to make 

a will on the date the paper-writing was executed. Witness replied he did 
not know the decedent a t  that date and then gave his opinion as  to his mental 
capacity on a date some four years thereafter. There were no circumstances 
to show that  the latter date was too remote in point of time. Held: The ad- 
mission of the testimony will not be held for reversible error, since no pre- 
judice is made manifest. I n  r e  Will of McDowell, 259. 

Personal letters written by decedent to his granddaughter, one of the pro- 
pounders, are  competent upon the issue of mental capacity, the prohibition of 
G.S. 8-51 in caveat cases applying only to evidence of undue influence. I b i d .  

$j 25. Caveat Proceedings-Instructions. 

In  a caveat proceeding, reference in the charge to the paper-writing a s  the 
"will" of deceased will not be held for reversible error when i t  appears that 
the jury understood the nature of the proceeding and could not have been 
misled thereby. 111 re  Will of McDowell, 259. 

§ 31. General Rules of Construction. 
The intent of testator is his will. Jarret t  v. Green, 104. 

5 32. Presumption Against Part ia l  Intestacy. 
Presumption against partial intestacy does not justify courts in supplying 

testamentary disposition lacking in the instrument. Faint Nary's School v. 
Winston, 326. 

33a. Estates  and Interests Created in General. 
A clause in a will that "I give, devise and bequeath" to named devisee, 

described realty, standing alone, constitutes a devise in fee simple. B~tckner  
v. Hawkins, 99. 

The will in suit bequeathed and devised all the residue of the estate, in- 
cluding the land in controversy, to B. for life, and then appointed B. and 
another executor to execute the will "as I know they will carry out my wishes," 
the executors "to take entire charge of my estate." Hdd:  The executors were 
to take solely for the purpose of carrying out the wishes of testatrix, and m 
benpflcial intere5t in remainder was deviscld to them personally. and B. takes 
a life estate only. with the remainder undi-posed of. ,Paint Ifat'rl's School v. 
Winston. 326. 
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5 33b. Rule i n  Shelley's Case. 
The rule in Shelley's case applies when the word "heirs," used in reference 

to the remainder after a freehold estate to the first taker, refers to heirs 
general as  takers qua heirs in a n  indefinite line of succession, and nothing else 
appears; but the rule does not apply when "heirs" refers to a restricted class 
or particular persons of whom the term is merely description personarum. 
Tynch 2;. Briygs, 603. 

The will in question devised to testator's wife a life estate with remainder 
over to testator's son for life "in remainder to his lawful heirs," with pro- 
vision that in the event the son should die without lawful heirs, then to tes- 
tator's daughter for life with remainder to her heirs, with further provision 
that if she should die without "heirs of her body lawfully begotten" then the 
lands to be sold and the proceeds divided per stirpes among testator's heirs. 
Held: I t  is apparent from the will that  the words "lawful heirs" used in con- 
nection with the devise to testator's son were used to describe a restricted class 
and not to refer to heirs general of the son, and the rule in Skc1lc~'s case does 
not apply. Ibid. 

8 33d. Estates  i n  Trust. 
Where the instrument fails to name a beneficiary, the asserted trnst would 

he roid for uncertainty. Saint 3fary's School u. Winston, 326. 
Construing the will and codicil in suit to ascertain the testator's intent, it is 

Iteld that the provision of the will that testator's son should be paid all o r  any 
part of the principal that he should request in writing, interpolated parentheti- 
cally in the prorision setting up a trust with the net income to be paid the son, 
does not authorize the transfer of testator's residence to the said son upon 
his request in fee unaffected by the limitations of the trust. G w e n  v. Greew, 
i00. 

§ 33h. Rule Against Perpetuities. 
The common lam rule against perpetuities, which is a mandate of law to be 

obeyed irrespective of the question of intention, is recognized and enforced in 
this State. Mcrcer v. Mercer, 101. 

Private trnst, under terms of which fee might not rest  within life or lives 
of persons in being and twenty-one years and ten lunar months thereafter, 
held void; and court will not limit duration of trust but will declare whole 
trust invalid. Ibid. 

§ 33i. Restraints on Alienation. 
A stipulation annexed to a devise in fee that the devisee sliolild not sell, 

mortgage or dispose of the realty (luring his natural life, is roid, since a 
restraint upon alienation annexed to a devise in fee, even though the restraint 
be for a limited time, is void as  contrary to public policy. Buckner v. H a w -  
kins, 99. 

Where a will devises the fee in lands and by later item expresses testa- 
tor's intent that all the real estate be kept intact for a period of 35 years and 
then equally diridccl hetween the beneficiaries, and that no part of the lands 
should be sold or encumbered during that period, held, the attempted restraint 
on alienation, nnnexerl to the devise in fee, is roid. Johnson w. G a i ~ t e . ~ .  633. 
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WILLS-Con tinued. 

5 34b. Designation of Beneficiary. 

Where will devises lands to executors to carry out testatris' wishes, but 
fails to name beneficiary, the will is inefiective, and deed of esecntors to elee- 
mosynary corporation purporting to effectuate lrnown wishes of testatrix, 
does not convey fee. Baint Mary's School o. Wins ton ,  3!!6. 

9 34d. Time From Which Person is  in  Esse. 
For the purpose of capacity to take under a deed and for the purpose of 

inheritance, it  will be presumed, in the absence of evi~lence to the contrary 
that  a child is i n  esse 280 days prior to its birth. Jiackie v. Jiuc t ie ,  1.2. 

§ 34e. Designation of Amount o r  Share of Beneficiary. 
Testator left certain property in trust with direction that specified beneti- 

ciaries be paid a designated sum monthly from the income, with the balance 
of the net income to be paid to another trust. Held:  The courts may not en- 
large the stipulated monthly income so a s  to net the be leficiaries the amount 
stated after payment of income taxes levied under change of the law made 
after testator's death. Board or Trus tees  r. l ' rus t  Co., 264. 

5 44. Doctrine of Election. 

A devisee or legatee is put to his election when the 17-ill pnrpurts to clerise 
or bequeath to another property belonging to the benfic~arg, and at  the same 
time devises or bequeaths to the beneficiary property belonging to testator. 
T r u s t  Co. v. Burrus ,  592. 

The doctrine of election does not apply unless it clearly appears from the 
will that testator intended to dispose of property belonging to the hentxficinry. 
Ibid. 

The doctrine of election does not apply when the testator purports to devise 
or bequeath to the beneficiary her own property and a t  the same time leaves 
other property owned by testator to the beneficiary, since, in such event, it will 
be presumed that testator intended the beneficiary to have both. Ibid.  

Testator devised to his wife a life estate in lands owned by them by entire- 
ties and devised the remainder after the life estate to ancther, nnd also devised 
to his wife a life estate in other lands actually owned by him which had a 
value in excess of her rights had she dissented from the will. Held: the widow 
wns put to her election, and her acceptance of the life estates wit11 linowledge 
of the nature of her title in the lands theretofore held b:i entireties estops her 
heirs from claiming the remainder therein, the intent of the testator to limit 
her interest in the land theretofore held I)y entireties and to devise the re- 
mainder to another being apparent from the will. Ibid. 

9 46. Nature of Title and Rights of Devisees, Legatees and  Heirs. 

Beneficiary is entitled to pay debts of estate in order to prevent sale of uni- 
que personal property. Jarre t t  r. Grec?t, 104. 
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GENERAL S T A T U T E S  COSSTRUED.  

(For  convenience in annotating.) 
C.S. 

1 4 0  Uptrn defendant's plea of adverse possession in processioning pro- 
cwding, cause is properly transferred to civil issue docket. Szm- 
mons c. Lee, 216. 

1 ,i2 ( 3 ) .  Action held one in tort for continuing trespass and was barred 
hy three-year statute. T a t e  v. Power Co., 256. 

1-56. Trn year statute and not three year statute governs action by to 
e~twl)lish constructive or resulting trust in  certain stock sold by 
r~xemtor-trustee, to recover property and for an accounting. Jarrett  
I.. Grecn, 104. 

160 .  Where spouses of defendants are  necessary to complete determina- 
tion of controversy respecting land, their joinder cannot be held 
micjoinder. Sparks  v. Sparks ,  717. 

1-73. I n  action for tort committed by one partner, court may have other 
partner joined. Dw%ggins v. B u s  Co., 234. 
Sonsnit on ground of want of necessary parties is error, but court 
~ l ~ o u l d  grunt continuance to provide time for them to be joined nncl 
ti1 plead. Plemmotls v. Cutshall ,  595. 

1-86, Where court enters order for special renire without notice, defentl- 
: ~ n t  iq not required to be prepared to support challenge to array but 
-11ould be gi\en time to procnre evidence. S.  v. Speller, 346. 

1-97. Service on local agent of bonding company who had executed the 
I I O I I ~  in behalf of corporate surety is service on the corporation. 
S. c. Moore. 648. 

1-101 ; 1-102. Service and not return confers jurisdiction, return being 
merely record and proof of service. S .  v. Y o o r e ,  648. 

1 122 ( 1  I .  Action to rwm er  wages and to recover for assault and false 
imprisonment occasioned when plaintiff went to defendant to dis- 
cncs claim of wages, held improperly joined. &'txill~ v. Gibbons, 600. 

1- l23(3 1 .  Causes relating to injuries to the person may be joined. S m i t h  
1%. Gibbons, 600. 

1-127; 1-133. If pendency of prior action between same parties on same 
subject of action appears on face of complaint. second action will 
t w  dismissed on demr~rrer :  if pendency of prior action does not so 
:ippear, second action will be dismissed on answer setting forth 
facts, treated a s  plea in abatement. Dlciggins v. B u s  PO.,  234. 

1-127(.7) : 1-132. Where there is misjoinder of causes alone, court may 
vpara te  actions for trial and need not dismiss. Smith v. Gibbons, 
600. 

1-153. Where plaintiff invokes ancillary remedy of arrest and bail, he is 
entitled to plead facts to support his right to this remedy. Long v. 
Loce,  535. 

1-163. Trial court has power to allow amendment which does not sub- 
~tant ial ly  change cause of action. Sparks  c. Pparlis, 715. 

In an action to recover truck, court has authority to permit amend- 
ment asserting right to recover new truck obtained in swap under 
theory of resulting or constructive trust. Baker  v. Baker ,  108. 
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GENERAL STATUTES CONSTRUED-Cosrtiuued. 
G.S. 

1-180. Charge held to comply with statute. S. v. Panhoy, 162. 
Correct form of instructed verdict is "if the jury find from the 
evidence the facts to be a s  all the eridence tends to show." Mowis 
v. Tate, 29. 
Exception to charge must be supported by awignment of error. 
S. v. Spivey, 375; 8. v. Muse, 495. 
Exceptions held to have properly presented contention that court 
failed to charge jury law arising on evidence. S, v. Sutton, 244. 
In prosecution for statutory offense, it  is  not sufficient for court to 
read the statute and the indictment. Ibid. 
When charge is correct when construed a s  whole, exception thereto 
will not be sustained. Tarkington v. Printing Co., 354. 
As amended by Ch. 107, Session Laws 1949. In view of statute, 
failure to give more particular instruction held not error. Grant I-. 
Bartlett, 658. 

1-183. On motion to nonsuit, eridence favorable to plaintiff is taken a s  
true. Stokes v. Edwards, 3Of3. 
On motion to nonsuit, evidence will be conaidered in light moft 
favorable to plaintiff. Grier c. Phillips, 672. 

1-180. Court may not order compulsory reference without hearing t f  
pleas of estoppel, laches and title by adverse possession. Gradl~ c. 
Parker, 166. 
Right to jury trial in conlpulsory reference may be waived by fall- 
nre to follow appropriate procedure. Simmons v. Lee, 216. 

1-103. Appeal from overruling of exceptions to referee's report and from 
denial of motion that entire e-iidence before referee be stricken 
hecause not signed by witnesses, dismissed a s  premature. Engineer- 
i)ag Co. v. Thomas, 516. 

1-207. Where motion to set aside verdict involves no qnestion of law or 
legal inference, it  is addressed to trial court's discretion, and court's 
ruling thereon is not reviewable in absence of abose Prztitt v. Ra~r,  
322. 

1-211, 1-212. Judgment by default final instead of by default and inquiry 
on open account is merely irregular and not void, and constitutes 
valid lien. Scott & Co., v. Jones, 74. 

1-220. Movant must show not only ercnsable neglect but also meritoriou~ 
defense: but findings of court in regard to meritorious defense are 
not binding on appeal when they were made under misapprehension 
of law. Hanford v. McSzcain. 229. 

1-232. In determining whether jurisdiction was acquired, recitals of j u d c  
inent will not prevail over other recitals in judgment roll. TVilliaw?? 
2' Trammell, 575. 

1-240. Fact that plaintiff might have joined anothw a3 defendant gircs 
original defendant no right to force such joinder. Tarkington 7.. 

Printing Co., 354. 
Upon rewrsal of judgment of nonsuit against original defendant, he 
is entitled to reinstatement of cross-action for contribution a g a i n ~ t  
parts  joined as  joint tort-feasor. NcZntf/re v Elevator Co., 539. 
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GEXERAL STATUTES CONSTRUED-Continued. 
G.S. 

1-2.53, ct seq.; 136-68. Party may maintain action for  declaratory judg- 
ment of right to easement appurtenant or by necessity, i t  not being 
a special proceeding to establish cartway. Carver v. Leatherwood, 
96. 

1-271. Where no error is found on plaintiff's appeal, defendant's appeal on 
ground that entire proceeding was void will be dismissed, since 
only party aggrieved may appeal. I n  re  Westover Canal, 91. 

1-276. Superior court acquires jurisdiction of any special proceeding sent 
to i t  on any ground whatever from clerk, with power to remand. 
Plemmons v.  Cutahall, 696. 

1-283. Where court settles case on appeal, defendant may not complain 
that  court inserted testimony presented a t  the hearing. 8. v. 
Johnson, 743. 

1-288 Trial court should ascertain whether affidavit for appeal in forma 
pauperis is made in good faith. Perry v .  Perry, 515. 

1-369. Allotment of homestead suspends running of statute against lien of 
judgment, but does not toll statute in respect to debt as  personal 
liability of debtor. Williams v. Johnson, 338. 

1-371 While sheriff must lay off homestead before sale under execution, 
allotment is  merely for purpose of ascertaining if there be excess of 
property over homestead, and does not create homestead right. 
Williams v. Johnson, 338. 

1-386. Resident may have homestead allotted even though not insolvent. 
Williams v. Johnson, 338. 

1-399. Upon plea of sole seizin by adverse possession in processioning pro- 
ceeding, cause is properly transferred to civil issue docket. Him- 
mons v. Lee, 216. 

1-410(1).  Defendant may be arrested in action to recover for  willful, 
wanton or malicious injury to the person. Long v. Love, 535. 

1-440.7; 1-440.14. Service of process by publication and attachment is  
valid only when the provisions of the state have been strictly com- 
plied with. Ncott d Co. v. Jones, 74. 

1-569, et  seq. Application for examination of adverse party to obtain 
information to ale complaint must show nature of action and that 
information sought is material. Guy v. Baer, 748. Order should 
not be allowed to ascertain whether cause of action exists. Ibid. 

4-1. Coram nobis is available to challenge validity of conviction for 
matters extraneous the record. I I L  re  Taylov, 566. 
Common law disability of husband to maintain action against wife 
for personal tort committed during coverture obtains. Scholtens v. 
Bcholtens. 149. 

6-21 ( 6 ) .  Taxing of referee's fee is in discretion of court. Williams v. 
Johnson, 338. 

7-65. 50-13. Resident judge has concurrent jurisdiction with judge hold- 
ing courts of district to hear application for custody of children of 
marriage: but he may not hear order to show cause outside of dis- 
trict. Patterson v. Patterson, 481. 
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GEXERSL STATLTES COSSTRUED-C ontinuctd. 
G.S.  

7-103; 49-1, et seq. Statutes do not authorize illegitimate child to niain- 
tain civil action to  compel i ts  father to provide for its support. 
Allen v. Hunnicutt, 49. 

8-45. Broker has burden of proving (.ontract and each item upon which 
he asserts right to commission, the statute being inapplicable. 
Hainee u. Clark,  751. 

8-51. Personal letters written by decedent to granddaughter held com- 
petent on issue of mental capacity. but not on issue of undue 
influence. I n  re Wi l l  of McDou-ell, 259. 

8-54. Proper instruction cannot be held for error as  calling to jury's 
attention fact that  defendant did not testify. S. v. Wood,  740. 

9-14. Refusal of motion to set aside verdict for that sister of defendant 
was passenger in witness' car held not reriewable, since trial court's 
ruling on competency of jurors is conclusive in absence of error of 
law. S. v .  Suddreth,  239. 

14-3. Attempt to commit burglary is felony. S. e. 13urle8, 272. 
14-26. Instruction omitting questions of age and chastity of prosecutrix 

held for error. S. v. Sutton,  244. 
14-32; 15-170. In  prosecution for  assa~t l t  with deadly weapon with intent 

to kill, court properly submits question of defendant's guilt of lesser 
offense of assault with deadly weapon; but in absence of intent to 
kill, defendant is entitled to fight in srlt-defense eren though not i l l  

fear  of death or great bodily harm. N. r .  Antiereon, .54. 

14-41. Abduction of female child may be committed by use of inducements 
as  well a s  through force. S .  v. Ashburn, 722. 

14-44; 14-46. Offenses of destruction of unborn chiltl (requiring that child 
be quick) and causing miscarriage or injury to woman, are  separate 
and distinct. S .  v .  C r e o ~ ,  381. 

4 1  ; 1 5 - 1 0 ;  15-71.  In  prosecution for hnrglarg in flrst degree, jury may 
convict of attempt to commit burglary in second degree. 8. v. 
Stirlee, 272. 

14-52; 15-171. I t  is error for court to fail to charge that jury might return 
verdict of guilty of burglary in first degree with recommendation for 
imprisonment for life. S. u. Ua th i s ,  508. 

14-100. Upon plea of nolo contendere in prosecution for false pretense, sen- 
tence of 5 to 6 years in State Prison, to be :issigned to work under 
supervision of High Commission, is authorized. S. v .  Stansburu, 
589. 

14-107. Offense is not attempted payment of debt but uudermining confi- 
dence in commercial paper by giring worthless check. S. v .  Whi t e ,  
513. 

14-184. Warrant charging si~igle act of intercourse is insufficient to charge 
offense. S. u. I v e ~ ,  172. 

14-209. False statement under oath must have legitimate tendency to prove 
or disprove fact in issue in order to const~tute basis for prosecu- 
tion for perjury. S. v. S n ~ i t h .  198. 

14-278. Whether indictment was sufficient to charge offense under this 
section, q z i ~ r r e ?  S. v. Freenzan, 725. 
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15-27. 
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Instruction that omit's element of wilfullness of abandonment is 
insufficient to support verdict. S. v. Gilbert, 64. 
Relates only to legitimate children, and an illegitimate child is not 
protected thereby. Allen v. Hcnnicutt ,  49. 
Statute authorizes suspended judgment on condition that defendant 
support child. S. v. Johnson, 743. 
Appointment of counsel for  defendant in capital prosecutions is 
mandatory. I n  re  Taylor ,  566. 
It' will be presumed that statutory requirements have been met, and 
warrant itself need not aver that  complainant was examined or 
what such examination disclosed. S. v. Grosa, 734. 
Warrant held sufficient to charge unlawful possession of nontax- 
paid whiskey. 8. v. Camel, 426. Count in warrant which does not 
name defendant is void. Ibid.  
Evidence held sufficient on charge of rape. S.  v. Speller, 345. 
Circumstantial evidence a s  to identity of defendants a s  perpetrators 
of crime held insufficient to be submitted to jury, and nonsuit is 
sustained in Supreme Court. S. v. Palmer, 205. 

18-Arts. 1. 3. ABC Act does not repeal Turlington Act, which remains in 
force except a s  modified. S, v. Barnhardt,  223. Possession of non- 
tnxpaid liquor in any quantity anywhere in State is unlawful. 
Ihid. Person may import into State for own personal use not more 
than one gallon of nlcoholic beverage a t  time. Ibid.  Possession 
of not more than one gallon of liquor, even in dry county, raises no 
presumption. Ibid.  Vpon proof of possession of more than gallon, 
defendant has burden of showing legal possession and transporta- 
tion for personal use. Jbid. 

18-6: 18-48. Verdict of jury establishing that defendant was guilty of 
linlnwful transportation of intoxicating liquor held sufficient to 
sustain order of forfeiture of car. S. 2.. ~ a n h o ? , ,  162. 
Proof of possession of "white liquor" is not proof of possession of 
liontax-paid liquor. S. 2;. W o l f ,  267. 
Where solicitor formally admits that defendant has license to sell 
beer which mas "in full force and effect," conviction of illegally 
~el l ing beer will not be permitted to stand. S. v. Cochran, 523. 

20-Art. 2. Power to suspend or revoke driver's license is vested exclusively 
in Department of Motor Vehicles, snbject to review by Superior 
Court. 8. c. Warren ,  299. 

20-38 ( re )  : 20-138. Filling station "apron" is "highway" within meaning 
of drunken driving statute. 8. v.  Prrvy ,  361. 

20-129. Failure to have rear and rlearnnce lights burning on tractor-trailer 
operated on highways a t  night is negligence per se. Thomas v. 
Motor Lines, 122. Even though vehicle is standing on highway and 
disabled within meaning of G.S.  20-161 ( c ) .  Ibid.  

20-138; 20-140. Evidence held sufficient for jury on charges of drunken 
driving and reckless driving. S. v .  Sawyer ,  713. 

20-140. Motorist is required not to exceed reasonable speed and to give con- 
stant attention to road. TT'ilIian~ v.  Henderson, 707. 
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20-140; 20-141. Driver of car is required not to exceed speed which is  rea- 
sonable and proper under circumstances and to be able to stop 
within radius of his lights. Corn v. Lee, 1551. Evidence held suffi- 
cient to sustain conviction of speeding and reckless driving. S. v. 
Vanhoy, 162. 

20-141; 20-148. Evidence of conditions existiug when defendant attempted 
to pass another vehicle traveling in same direction held sufficient on 
issue of negligence. Winfield v. Smith, 392. 

20-141 ( c )  . Motorist is  required to decrease speed when special hazards 
exist in  regard to  pedestrians. Williams v. .€lenderson, 707. 

20-146. Evidence held suEicient to support inference that  defendant failed 
to drive vehicle on his right side of highway. Gladden v. Setxer, 
269. 

20-150(c). Passing vehicle a t  intersection in violation of statute held con- 
tributory negligence a s  matter of law. Cole v. Lumber Co., 616. 
20-154. Mere stopping of a bus on highway to receive or discharge 

passenger is  not violation of statute provided signal required by 
statute is given. Banks v. Shepard, 86. 
a ) .  Evidence that  vehicle was left standing cln hardsurface of high- 
way a t  night without warning lights or flare!, held sufficient to take 
case to jury on issue of negligence. Wilson v. Motor Lines, 551. 
e ) .  Motorist is required to sound horn when i t  is apparent that 
pedestrian is oblivious to his approach. Wi1k:ams v. Henderson, 707. 

28-105, et seq. If judgment creditor wishes to share in estate of deceased 
judgment debtor and protect himself against running of statute, 
G.S. 1-22, he must flle claim with personal re:presentative. Williams 
v. Johnson, 338. Proceeds of sale to make r~ssets may not be used 
to pay costs of administration until all  lieins have been satisfled. 
Ibid. 

28-173. Requirement that action be brought in one year is condition 
annexed to cause of action and fact must be alleged and proved. 
Wilson v. Chastain, 390. 

28-174. In  action for wrongful death. evidence of wcuniars  state of defend- 
an t  is  incompetent, Martin v. Currie. 51i. 
"I give, devise and bequeath" to named devisee, described realty, 
standing alone, constitutes devise in fee simple. Buckner v. Haw- 
kins, 99. 
et seq. Nonsuit is improper in processioning proceeding upon show- 
ing of bona dde dispute a s  to dividing line between lands of parties. 
Brown v. Hodges, 746. 
Where granting clause and I ~ a l ~ o ~ d t r m  conr?y fee, later clause ex- 
pressing intent to convey less estate is ineffective. Pillell v. Smith, 
62. 
Child born less than 280 days after deed of revocation was executed 
held in esse a t  time of its execution, and therefore revocation was 
ineffectual. Mackia r .  31ur3kic. 152. 
Married woman mny attack certlflcate of acknowledgement for  
fraud, duress or undue influence known to or participated in by 
grantee. Lee v. Rhodes, 190. 
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40-20. Upon appeal from award of appraisers, trial is de novo, and judg- 
ment should be awarded on rerdict of jury regardless of whether it 
is more or less than award of appraisers and regardless of which 
party appealed. Proctor v. Highway Commission, 687. 

41-1. Deed to husband and wife for life and then to heirs of body of 
femme grantee conveys fee simple to wife. Edgerton v. Edgerton, 
158. 

41-2. While tenant in common may provide for survivorship by agree- 
ment, such agreement must contain words of conveyance. Pope v. 
Burgess, 323. 

41-5. Statute gives same right to iinborn child to take by deed as  it had to 
take by inheritance a t  common law. Mackic v. Mackie, 152. 

41-10. Father claiming fee may bring action to quiet title against children 
claiming fee in remainder after father's life estate a s  tenant by 
curtesy. Sparks 2;. Sparks, 715. 

42-15. Where landlord gives tenant possession of AAA marketing card, 
landlord cannot hold warehouseman who has paid tenant for to- 
bacco, liable for liens for rents and advancements. Adams v .  
Warehouse, 704. 

45-28. Mortgagor or trustor is entitled to procure resales through advance 
bids a s  often a s  statute is complied with, and clerk is without au- 
thority to make requirements of cash deposit in excess of that 
stipulated by the statute. I n  re  Sale of Land of Sharpe, 412. 

47-18. Office of acknowledgement is merely to entttle instrument to regis- 
tration, and is not necessary to validity of deed, except deed of 
married woman. Ballard v. Ballard, 629. 
Where exclusive brokerage right is not registered, third parties may 
deal with land as  if there were no contract. Eller v. Arnold, 418. 

47-20. Whether chattel mortgage was registered in county in which mort- 
gagor resided within requirement of laws of state wherein the 
instrument was executed held question of fact for jury upon the 
evidence. Discount Corp. v. McKinncy, 727. 

47-20; 47-23. Lien of chattel mortgage will not be given effect under comity 
when contrary to our registration laws. Credit Corp. v. Walters, 
443; Auto brought into state on temporary visit does not acquire 
status here for purposes of registration, and lien of mortgage pro- 
perly registered in another state has priority over lien of execution 
under judgment here. Credit Corp. v. Walters, 443. 

40-2. Offense is willful refusal to support and not begetting of child. 
S. v.  Bowser, 330. In  prosecution under this section, prosecutrix 
mag not testifp as  to nonaccess of her husband a t  time of concep- 
tion. S. v. Rofcma~i, 203. 

49-7. Defendant may appeal from verdict establishing his paternity but 
finding him not guilty of willful nonsupport. S. v. Clement, 614. 

50-5 ( 1 )  ; 50-7(1).  Where wife sets up cross-action for divorce a mensa in 
husband's action for divorce a vinculo, court has power to order 
alimony upon jury's determination of issues in wife's favor. Nor- 
man %. Norman, 61. 
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Special proceeding under this statute is proper procedure to deter- 
mine right to custody of child as  between resident parents divorced 
in another state. Hardee v. Mitchell, 40. 
Court has power to allow attorney's fees in discretion, and may 
enter second order for subsequent services, ,and allowance i s  not 
reviewable in absence of abuse. Sfadicw 2.. Stadirm, 318. 
Where husband sets u p  defense of adultery, it is error for court 
to order alimony pendente lite without finding facts. Williams v. 
Williams, 660. 
seq. Husband may not maintain action agai~is t  wife for tort coin- 
mitted during coverture. Scholtens v. Sclioltetrs, 149. 
Nonsuit is proper when plaintiff fails to show that notice and proof 
of loss was Aled within time required or  that  proof was waived by 
insurer. Gardner v. Ins. Co., 750. 

Each partner is jointly and severally liable for tort committed by 
one of them. Dzoiggins v. Bus Co., 234. 
Maintenance and operation of airport is proprietary function, and 
municipality is liable for torts committed in exercise of such func- 
tion. Rhodes v. Asheville, 134. 

63-53 ( b )  ; 63-58. Whether night watchman a t  airport was acting a s  em- 
ployee of airport or  in capacity of police officer, held question of 
lact for determination of jury. Rhodes v. Asiieville, 134. 

63-57. In operating and maintaining airport, a county engages in proprie- 
tary function, in exercise of which i t  is subject to tort liability. 
Rhodes v. Asheville, 134. 

$Xi ( 2 ) .  Statute not applicable to "lessor's" agreement not to sell any pe- 
troleum products other than those of "lessee" in absence of nllega- 
tion that  lessor agreed to purchase petroleum productq from anyone. 
Oil Co. v. Garner, 499. 

90-29; 90-40. In action for malpractice, fact that  defrlndant is not licensed 
dentist is irrelevant on issue of negligence. but he is required to 
exercise degree of skill required of licensed dentist. Grirr c. Phil- 
lips, 672. 

94-4(a) ; 96-15. When commission is not in session, appeal from Chairman 
to Superior Court is in accord with statute. Emplol~n~cnt  Seczcrit.!~ 
Com. v. Roberts, 262. 

96-4(nl).  Findings of Emplo.vment Secnrity Comm~ssion are  conclusive 
when supported by evidence. Employment Fecuritll Con&. v. Dis- 
tributing Co., 464; Emploflment Security Cona. v.  Roberts, 262. 

96-8. Evidence held to support finding that defen~lant's salesmen were 
"employees" within meaning of Employment Security Act. Ewzploy 
ment Securitu Com. v. Distributing Co.. 464. 

97-2(a) ; 97-19. Contractor who sublets part of contract to one who has not 
procured compensatio~i insurance or become self-insurer is liable for 
award of compensation to employee of subcoiitractor. even though 
contractor has less than 5 employees. TY#ther$ v. Black, 425. 

97-2(h) .  Evidence held to sustain finding that  deceased was employee and 
not independent contractor. Coopo3 v. Ice Co., 43. 
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97-10. Third  person tort-feasor ic entitled to  allege paymtJnt of award  a s  
basis of defense to recovery by employer o r  i t s  i n s n ~ n n c e  carr ier  
t h a t  employer ~ v a s  guil ty of contributory n~gl igence .  Eledge v. 
Light Co., 584. 

97-31 ( q )  ; 97-31 ( t ) .  Loss of 95q0 of vi-ion is  industrial  blindness. W i t h o s  
v. Black, 428. 

97-57; 07-61. Carr ier  of insurance dur ing las t  30 day period of work is  
liahle for  clisabilitg f rom silicosis notwithstanding t h a t  Commission 
had  theretofore advised employee he  wa< snffering f rom diqease. 
Bye v. Grattite Co.. 334; Donziney 1;. Gra l~ i t e  Co., 337. 

97-86. Findings of Industrial  Commission a r e  conclusire when supported 
by evidence even though different conclnsion might have b ~ e n  
reached. Withers 2;. Black, 428. 

105-141; 105-142. Gain resnlting f rom involuntary conversion of capital  
asse t  by fire held subject to  income t ax  prior to  amendment of 1040, 
even though more than  amount of insurance was  required to re- 
place prolwrtp ('omr. of R c r o ~ r r c  r .  Spc.i:il~nl~. 4 . 3 .  

106242, Snbsec. 2 ( 3 , .  Garnishee refuses to coniplp with order,  and 
asserts no defense o r  setoff against  taxpayer,  will he lieltl liahle 
fo r  costs. Gill c. Balik, 118. 

110-21. Where n i l l fn l  r e f n ~ l  to  sq jpo r t  i1legitim;ttt~ c.liiltl o w n r s  aft6.r de- 
fendant's 16th l~ i r thday .  Superior Court  ha<  jnrisdiction notwith- 
standing t h a t  conception occurred prior to  16th birthday. S. c. 
Bo m c r ,  330. 

115-45. A n t h o r i z e ~  sni t  against  hoard of rdncation on teacher's cwntrnc1ts. 
Iiirb!/ 2;. Bonrd of Educat io~l .  611: Dncis 2;. Jfosclcy, 645. 

115-3.54. Sot ice  of accentance of teacher contract  or extension thereof mnqt 
he given in time  res scribed by statute.  l i irblj  v. Board of Edncn- 
tion. 619. Soticc of rejection, mailed prior to end of school year  is  
compliance with G.S. 115-330, even though not received unti l  a f ter  
end of school tern). Davis v. Moseley, 645. 

Fireman niay not sue Sta te  Association on claini for  benefits. Car- 
roll r .  Fircnlcn's dssocinfiotl, 436. 

District  board of health is  without power to  pr rs r r ibe  l>nnishn~ent 
fo r  violation of i t s  regnlations. R. 1. .  C u t 7 i n .  109. 

State  has  delegated power of eminent domain to Highway Com- 
mission. Proctor r .  Highzc'a,i/ Comntissio~?, 687. Either  par ty  may 
insti tute proceedings to  h a r e  damages ascertained. Ibid.  Where 
pa r t  of t rac t  is  taken, measnre of damages is  difference between 
market value hcfore taking and market  value of remaining portion 
immediately a f t e r  taking. I h i d  If biiiltlingq a r e  located on pa r t  
condemned, they mnst he taken into acconnt to  extent they enhanced 
market  v a l ~ i e  before taking, hut  Commission i s  not entitled to  force 
owner to  remove then]. Ibid. 
Highway Commission i s  not subject to  su i t  except in manner  pro- 
vided hy statute,  and in j~mc t ion  will not lie against  i t  to restrain 
it' f rom enforcing ordinance relating to advertising signs along 
highways. Schloss v. Highway Coin., 489. 
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153-102. Legislature has extended time bonds may be issued after bond 

order is effective. Waldrop v. Hodges, 370. 
136-43. In  order to constitute valid drainage assessment it  is necessary that  

land assessed drain into the canal. I n  re  Werttover Canal, 91. 
160-52; 160-200(6), (7), (10). Power to enact Sunday ordinances has been 

delegated to municipalities. S. v. Trantham, 641. 
160-172. Municipalities have power to enact zoning ordinances. Kinney v. 

Sutton, 404. Ordinance held valid. Ibid. 
160-200(7), (36a) ; 20-37; 160-52. Legislature has delegated to nlunicipalities 

power to license, regulate and control operators of taxi-cabs; city 
may require cab drivers to wear distinctive caps. S. v. b'tallinga, 
252. 

160-249. City may impose reasonable fees for privilege of taping into water 
and sewerage systems by nbnresidents. Construction Co. v. Raleigh, 
366. 

:164-8. Statute brought forward and codifled held not. repealed by implica- 
tion by latter act. Kirby v. Board of Education, 619. 
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sec. 11. Right to counsel contemplates reasonable time to prepare 
defense. S. 2;. Spellev, 345. 
sec. 14. Sentence within statutory limits cannot be held cruel or 
unusual in constitutional sense. 8. u. White, 513; 8. v. Stansbury, 589. 
sec. 17. Legislative bodies may make classfications for application of 
regulations so long as  classifications are  reasonable and regulations 
apply equally to all within class. 5'. v. Trantham, 641. 
sec. 31. Devise in trust for benefit of daughter during her lifetime 
then for benefit of her surviving children, without provision for 
final termination of trust, Iteld void n s  contrary to rule against per- 
petuities. Mercer v. Mercer, 101. 
sec. 8. Supreme Court has  power to entertain application for permis- 
sion to apply for writ of error coram nobis. I n  re  Taylor, 666. 
Supreme Court will stay judgment, notwithstanding absence of error 
on trial, to prevent manifest injustice. S. 2;. Cochran, 523. 
sec. 13. Jury  trial is  waived in compulsory reference by failure to fol- 
low appropriate procedure. Simmons v .  Lee, 216. 
sec. 2. Payment of judgment under which homestead was allotted does 
not extinguish homestead or renew running of statute of limitations 
against judgment. WiZWama 2;. Johnson, 338. 
Homestead is terminated by owner's removal from this State, and 
evidence in this case held insufficient to support finding that judgment 
debtor was resident. Scott ct Co. c. Jones, 74. 
sec. 1. Sentence for  felony of not less than five nor more than six years 
in State Prison, to be assigned to labor under supervision of Highway 
Commission, is witbin constitutional limitations. S, v. Stansbury, 589. 
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(For  convenience in annotating.) 
Al<T. 

V t h  Amendment to Federal Constitution. Legislative bodies mas make - 
classifications for application of regulations so long as  classificntions 
are  reasonable and regulations apply equally to all within class. 
S. v. Tranthant,  641. 

XIYth Amendment to Federal Constitution. Right to counsel embraces 
right to reasonable time to prepare defense. ,3. G. Speller, 345. 


