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CITATION OF REPORT!3 

Rule 46 of the Supreme Court is a s  f o l l o ~ s :  
Inasmuch a s  all  the Reports prior to the 63rd hare been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. as fol lo\~s:  

1 and 2 Martin, 8: Conf. ............... a s  1 N. C. 1 
I 

1 Haymood ............................ ', .2 ,, 
2 " ............................ " 3 " 

1 and 2 Car. Law Re- ,, 4 " 

pository & N. C. Term ]... 
1 Murphey ............................ " 6 " 

2 " ............................ 4 6  6 '6 

3 " ...................... " 7 " 

1 Hawks ................................ " 8 " 

2 " ................................ " g 6' 

3 " ................................ " 10 " 

4 " ................................ " 11 " 
1 Devereux Law .................... " 12 " 

2 " " .................... " 13 " 

3 " " .................... " 14 " 

4 " " .................... " 15 " 

1 " Eq. .................... " 16 " 
2 " " .................... " 17 " 

1 Dev. & Bat. Law ................ " 18 " 

2 " ................ 19 
3 C 4 "  ' ................ " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 
2 " 6' 6, 2"' .................. 
1 Iredell Law ........................ " 23 " 
2 " " ........................ " 24 " 

3 " " ........................ " 25 " 

4 " " ........................ " 26 " 

6 " " ........................ " 27 " 

6 " " ........................ " 28 " 

7 " " ........................ " 29 " 

8 " " ........................ " 30 '' 

9 Iredell Law ...................... a s  31 N. C. 
10 " " ..................... " 32 " 

11 " " ...................... " 33 " 

12 " " ...................... " 34 " 

13 " ...................... " 36 " 
1 " Eq. " 36 " ...................... 
2 '1 " ...................... " 37 " 
3 " " ...................... " 38 " 

4 " " ...................... " 39 " 
5 6 '  " ...................... " 40 " 

6 " " ...................... " 41 " - " ...................... " 4 2 "  
8 " " ...................... " 43 " 

Busbee Law .......................... " 44 " 
" Eq. .......................... " 45 " 

1 Jones 1,aw ........................ " 46 " 
2 6' ' 6  ....................... " 47 " 
3 '6 6' ....................... " 48 " 
4 4' ....................... " 49 " 

5 'a ' 6  ........................ " 50 " 
6 " " ....................... " 51 " 
7 6' " ........................ " 52 " 

g '6 4' ....................... " 53 " 
1 " Eq. ....................... " 54 " 

4 " " ........................ " 57 " 

5 " " ........................ " 58 " 
6 fi ........................ " 59 " 

1 and 2 Winston .................... " 60 " 

Phillips TAW ........................ " 61 " 
........................ ' Eq. " 62 " 

W I n  quoting from the w p r i n t e d  Reports, counsel will cite alwngs the 
marginal (i.e., the original) pnging 

The opinions published in the first six rolnmes of the ?eports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62A rolumes, both inclusire, will be found the opinions 
of the Supreme Court, consisting of three members, for the flrst flfty gears 
of its existence, or from 1818 to 1868. The opinions of the Conrt, consisting 
of five members. immediately following the Ciril War. rtre pnhlished in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
10lst volumes, both inclusive. will be f o m d  the opinion of the Court, con- 
sisting of three members. from 1879 to 1889. The opinions of the Court. con- 
sisting of five members, from 1889 to 1 .July, 1937, are  yublished in rolumw 
102 to 211, both inclusive. Since 1 July, 1937, and beginn IIZ with volume 212, 
the Court has  consisted of seven members. 



J U S T I C E S  

OF THE 

SUPREME COURT OF NORTH CAROLINA 
FALL. TERM, 1950-SPRING TERM, 1951 

CHIEF JUSTICE : 

WALTER P. STACY. 

ASSOCIATE JUSTICES : 

WILLIAM A. DEVIN, EMERY B. DENNY! 
M. V. BARNHILL, S. J. ERVIN, JR.  
J. WALLACE WINBORNE, JEFF .  D. JOHNSON, JR.  

ATTORNEY-GENERAL : 

HARRY McMULLAN. 

ASSISTANT ATTORNEYS-GENERAL : 

T. W. BRUTON, 
H. J. RHODES,l 
RALPH MOODY, 
JAMES E. TUCKER, 
PEYTON B. ABBOTT, 
JOHN HILL PAYLOR. 

SUPREME COURT REPORTER AND ADMINISTRATIVE ASSISTANT TO T H E  CHIEF JUSTICE : 

JOHN M. STRONG. 

CLERK OF THE SUPREME COURT: 

ADRIAN J. NEWTOPI'. 

MARSHAL AND LIBRARIAN : 

DILLARD S. GARDNER. 

'Died 16 M a y ,  1951. Succcedetl by Claude L. Love 16 Auguat,  1951.  

f i t  



J U D G E S  

OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

Wame District dddrese 
......................................... CHESTER MORRIS F i s t  ............................... Currituck. 

.............................. WALTER J. BONE ........................................... Second S a s l ~ ~ i l l e .  
................................ .......................................... R. HUNT PARKER Third Ronol ieRapid~ .  

CLAWSON L. WILLIA~IS ............................. Fourth ........................... Sanford. 
................................. ........................................ J. PAUL FRI~ELLE Fifth Snow Hill. 

HENRY L. STEVENS, JB ................................ Sixth ................................ Warsaw. 
............................ W. C. HARRIS ................................................. Serenth Raleigh. 

.......................................... JOHX J. UURNET Eight11 .............................. K i l ~ n i ~ ~ g t o ~ ~ .  
...................................... ................................ Q. K. SIJIOCI~S. JB Sinth Fayetteville. 

........................................................ LEO CARR Tenth .............................. ..Bur1ingto n. 

SPECIAL JUDGES 

W. H. S. BURGWYK ................................................................................ Woodland. 
WILLIAM I. HALSTEAD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  South Mills. 
WILLIAM T. HATCH. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh. 

..... HOWARD G. GODWIN ....................................................... .... Dunn. 

WESTERN DIVISIOS 

JOHN H. CLEMENT ........................................ Eleventh ................. Winston-Salem. 
H. HOYLE SINK .............................................. Twelfth ......................... Greensboro. 
F. DONALD PHILLIPS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Thirteenth .................... Rocliingham. 
WILLIAM H. BORBITT .................................. Fourteenth .................. Charlotte. 
FRANK 31. ARMSTRONG ............................... Fifteentl ................. Troy. 
J. C. RUDISILL . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sixteenth ..................... Sewton. 
J. -4. ROCSSEAU ...................................... Seventeenth ................. Xorth Wilkesboro. 
J. WILL PLESS. JR ......................................... Eighteenth .............. Marion. 
~ J E B  V. SETTLES ............................................. Xineteenth .................... A 4shevilIe. 
DAN K. MOORE ......................................... Tmentieth ................... Sglva. 
ALLEN H. GwY?; ........................................ Twenty-first ............... Reidsville. 

SPECIAL JUDGES 

GEORGE B. PATTON .................................................................................. Franldin 
A. R. CRISP .................................................................................. Lenoir. 
HAROLD K. BENNETT .................................................................... Asheville. 
S U ~ I E  SHARP .............................................................................. ....Reidsville. 

EMERGENCT JUDGES 

HESRY A. GRADY .............................................................................. New Bern. 
FELIS E. ALLEY, SR. ........................................................................... Waynesville. 



SOLICITORS 

EASTERN DIVISION 

Name District Addre88 
WALTEB W. COEIOON . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  First .............................. ...Elizabeth City. 
GEOBQE M. FOUNTAIX ................................ Second .............................. Tarboro. 
ERNEST R. TYLER ........................................ Third ................................ Rosobel. 
W. JACK HOOKS ..................................... Fourth ............................. Ken1.r. 

................................................ .......................... W. J. BUNDY Fifth .,..... Greenville. 
WALTER T. BRITT .................. ..... ............. Sixth . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Clinton. 
WILLIAM T. BICKETT ................................... Seventh ............................ Raleigh. 

............................ CLTETON L. MOOBE ................................. Eighth Burgaw. 
................... ..... MALCOLM B. SEAWELL ....................... ..Ninth ... Lumberton. 
............................... WILLIAM H. MURDOCK . . . . . . . . . . . . . . . . . . . . . . . . .  .Tenth Durham. 

WESTERN DIVISIOS 

.......................... ........................ WALTEB E. JOHNSTOX. JR. Elerenth Winston-Salem. 
........................... ............................. CHABLES T. HAGAN? JB. Tn-elfth Greensboro. 

...................... M. G. BOYETTE .............................................. Thirteenth Carthage. 
BASIL L. WHITENER .................................. Fourteenth ................... Gastonia. 
ZEB. A. MORRIS .............................................. Fifteenth ....................... Concord. 
JAMES C. FARTHIXG . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Sisteenth ..................... Lenoir. 
AVALON E.  HALL^ ............................. .... -ilIe. 

...................... C. 0. RIDINGS ................................................ i l t e e i t h  r e s t  City. 
W. K. MCLEAS ................................ ..l~e~-ille. 
THADDEUS D. BRTSON, JR. . . . . . . . . . . . . . . . . . . .  T ~ e n t i e t h  ....................... I3ryso City. 
R. J. SCOTT .................................................... Tm-entr-flrst .................... Dilnburs. 

ISucceeded by J. All ie  Hayes, Nor th  Wilkesboro, N. C., 1 January, 1951 

v 



SUPERIOR COURTS, SPRING TE,RM, 1951 

The numbers in parentheses following the date of a term, indicate the number 
of weeks during which the term may be held. 

T H I S  C A L E N D A R  I S  U N O F F I C I A L  

EASTERN DIVISION 

F I R S T  J U D I C I A L  D I S T R I C T  
J u d g e  S tevens  

Beaufort-Jan. 15' ( 2 ) ;  Feb.  1 s t  ( 2 ) :  
Mar. 19. ( A ) ;  Apr. S t ;  May 7 t  (2)  ; J u n e  25. 

Camden-Mar. 12. 
Chowan-Apr. 2;  Apr.  307. 
Currituck-Mar. 5. 
Dare-May 28. 
Gates--Mar. 26. 
Hyde-Mav 21. 
pasquotank-p an. S t ;  Feb.  1 2 t ;  Feb .  19. 

( A )  ( 2 ) ;  hlar .  1 9 t ;  May 7 t  ( A )  ( 2 ) :  J u n e  
4.: J u n e  l l t  ( 2 ) .  

Perquimans-Apr. 16. 
Tyrreli-Feb. 5 t ;  Apr.  23. 

SECOND J U D I C I A L  D I S T R I C T  
J u d g e  H a r r i s  

Edgecombe-Jan. 22: Mar.  5:  AD^. 2 t  ( 2 ) :  
J u n e  4 ( 2 ) .  

Martin-Mar. 19 ( 2 ) ;  Apr.  1 6 t  ( A )  ( 2 ) ;  
J u n e  18. 

Nash-Jan. 29; Feb.  1s t  ( 2 ) ;  Mar. 12 ;  
Apr.  23t ( 2 ) :  May 28. 

Washington-Jan.  8 ( 2 ) ;   AD^. 16t .  
Wilson-Feb. 5 t ;  Feb.  12.: May 14.; 

May 2 1 t ;  J u n e  25t. 

T H I R D  J U D I C I A L  D I S T R I C T  
J u d g e  B u r n e y  

Berti-Feb. 12 ( 2 ) :  h lay  7 (2) .  
Halifax-Jan.  29 ( 2 ) ;  Mar. 1 s t  ( 2 ) ;  Apr .  

30: J u n e  4 t  (2) .  
~ e r t f o r d L k e b .  26; Apr. 16 (2)  
Northam~ton- AD^. 2 (2) .  
Vance-Jan. 8'; Afar. 5.; hfar.  1 2 t ;  J u n e  

18.; J u n e  257. 
Warren-Jan.  15'; J a n .  2 2 t ;  May 21.; 

hlay 28t. 

F O U R T H  J U D I C I A L  D I S T R I C T  
J u d g e  Nimocks  

Chatham-Jan.  15 ;  Mar. 5 t ;  Mar.  1 9 t ;  
nIay 14. 

Harnett-Jan.  8.; Feb.  5 t  ( 2 ) ;  Mar.  19. 
( A ) :  Apr.  2t  ( A )  ( 2 ) ;  hlay 7 t ;  &lay 21.; 
J u n e  l l t  ( 2 ) .  

Johnston-Jan.  S t  ( A )  ( 2 ) ;  Feb .  12 ( A ) :  
Feb.  1 s t  ( 2 ) ;  Mar.  5 ( A ) ;  hlar .  12 ;  Apr.  16 
( A ) :  Apr.  23t ( 2 ) :  J u n e  25'. 

Lee-Jan. 29t ( A ) ;  Feb.  5 ( A ) ;  hlar. 26.; 
Apr. 2 t ;  J u n e  1st ( A ) .  

Wayne-Jan. 22; J a n .  29t:  Feb.  5 t  ( A ) ;  
Mar. 5 t  ( A )  ( 2 ) ;  Apr.  9; Apr.  1 6 t ;  Apr.  23t  
( A ) :  May 28; J u n e  4 t ;  J u n e  l l t  ( A ) .  

F I F T H  J U D I C I A L  D I S T R I C T  
J u d g e  C a r r  

Carteret-Mar. 12;  J u n e  11 (2).  
Craven-Jan. 8 ;  J a n .  29t ( 2 ) ;  Feb .  12 ;  

Apr. 9: May 1 4 t ;  J u n e  4. 
Green-Feb. 26 ( 2 ) ;  J u n e  25. 

Jones-Apr. 2. 
Pamlico-Apr. 30 (2) .  
Pltt-Jan. 1 5 t :  J a n .  22; Feb .  1 s t ;  Mar. 19 

( 2 ) ;  Apr.  17 ( 2 ) ;  J l x y  7 t  ( A ) ;  May 21t (2) .  

S I X T H  JUDIrCIAL D I S T R I C T  
J u d r e  Morr i s  

Dupiin-Jan. St 2 ) ;  J a n .  2 9 t ;  Mar. 1 2 t  
( 2 ) ;  Apr.  9 t  ( 2 ) .  

Lenoir-Jan. 22.; Feb.  1 s t  ( 2 ) ;  Apr.  23; 
May 14t  ( 2 ) ;  J u n e  Llt ( 2 ) ;  J u n e  25.. 

Onslow-Mar. 5 ;  hlay 28 (2) .  
Sampson-Feb. 5 (2)  : Mar. 26t (2)  : Apr.  

30t ( 2 ) :  J u n e  11t  ( A )  (2) .  

S E V E N T H  J U D I C I A L  DISTRICT 
J u d g e  B o n e  

Franklin-Jan.  23t ( 2 ) ;  Feb .  12.; Apr.  
16'; Apr.  30t (2) .  

Wake-Jan. 8'; J a n .  1 5 t ;  J a n .  22t ( A )  
( 2 ) ;  Feb.  1 s t  ( 2 ) ;  Mar. 5. ( 2 ) ;  Mar.  1 s t  
( 2 ) ;  Apr.  2'; Apr.  L6t ( A ) ;  Apr. 2 3 t ;  Apr.  
30t ( A )  ; May 7' ( A ) ;  May 14t  ( 3 ) ;  J u n e  4' 
( 2 ) ;  J u n e  187 (2) .  

E I G H T H  JULIICIAL D I S T R I C T  
J u d g e  P a r k e r  

Rrunswick-Jan.  22: Aor.  2 t :  Mav 21 . 
Columbus-Jan. St ( A )  ( 2 ) ;  J a n .  29' ( 2 ) ;  

Feb.  1 s t  ( 2 ) ;  J Iay  : * ;  J u n e  18. 
New Hanover-J.m. 15': Feb. 5 t  ( A ) ;  

Feb.  1 2 t :  Feb .  26' ( A ) ;  Mar.  5'; hfar. 12 t  
( 2 ) ;  Apr.  9 t  ( 2 ) ;  May 14.; May 28t ( 2 ) ;  
.Tune 11  * .~... .. . 

Penrler-Jan. 8 ;  h':ar. 2 6 t ;  Apr.  30. 

N I N T H  JUDIrCIAL DISTRICT 
J u d g e  Wil l iams  

Biaden-Jan. 8 ;  I l a r .  19.; Apr. 30t. 
Cumberland-Jan.  15'; Feb.  12 t  ( 2 ) ;  Mar. 

5' ( A ) :  Mar. 12.: Mar. 26t ( 2 ) ;  Apr.  30. 
( A ) :  l l a v  7 t  ( 2 ) :  J n n e  4*. 

Hoke-Apr. 23. 
Robeson-Jan. 151 ( A )  ( 2 ) ;  J a n .  29. ( 2 ) :  

Feb.  26t ( 2 ) ;  Mar. 19* ( A ) ;  Apr. 9' ( 2 ) ;  
Apr.  23t ( A ) ;  > lay  7' ( A )  ( 2 ) ;  May 21t 
( 2 ) .  J u n e  I l t :  J u n e  18.. 

T E N T H  J U D  [CIAL D I S T R I C T  
J u d g e  Fr izze l le  

Alamance-Jan. 29t ( A ) ;  Feb.  26'; Apr.  
27; > lay  14' ( A ) ;  h lay  287 ( 2 ) .  

Durham-Jan.  8. J a n  1 5 t  ( 2 ) :  J a n .  29t 
( A ) :  Feb .  19"; Feb.  26t ( A ) ;  Mar.  5 t  ( 2 ) ;  
Mar. 19 t  ( A ) ;  Mar.  26': Apr. 2. ( A ) :  Apr. 
Rt ( A )  ( 3 ) ;  Apr .  30t ( 2 ) ;  May 21'; May 
28t ( A )  ( 3 ) ;  J u n e  :5*. 

Granville-Feb. 5 ( 2 ) ;  Apr.  9 (2) .  
Orange-Mar. 19 May 1 4 t ;  J u n e  11: 

J u n e  1 s t .  
Person-Jan. 29; I'eb. 57 ( A ) ;  Apr .  23. 



COURT CALENDAR. vii 

WESTERN DIVISION 

ELEVENTH JUDICIAL DISTRICT 
Judge Nettles 

Ashe-Apr. 16.; May 28t (2).  
Alleghany-Jan. 29 ( A ) ;  Apr. 20. 
Forsyth-Jan. 8. (2 )  ; J a n .  15 t  ( A )  : J a n .  

22t ( 2 ) :  Feb.  5. ( 2 ) ;  Feb.  12 t  ( A ) ;  Feb.  1 s t  
( 2 ) ;  Mar. 5. ( 2 ) ;  Mar. 12 t  ( A ) ;  Mar. 1 s t  
( 2 ) ;  Apr.  2. ( 2 ) :  Apr. 16 ( A ) :  Apr. 23; 
Apr. 30 ( A ) ;  May 14. ( 2 ) :  May 28t ( A )  ( 2 ) ;  
J u n e  11. (2) .  

TWELFTH JUDICIAL DISTRICT 
Judge Moore 

Davidson-Jan. 29; Feb.  1st ( 2 ) ;  Apr.  97 
( A )  ( 2 ) ;  May 7; May 287 ( A )  ( 2 ) ;  J u n e  25. 

Guilford. Greensboro Divtsion-Jan. 8'; 
J a n .  15 t  ( 2 ) ;  Feb.  5' ( 2 ) ;  Feb.  1st ( A )  ( 2 ) ;  
Mar. 5.; Mar. 26. ( A ) ;  Apr .  2 t  ( 2 ) :  Apr. 
16 t  ( 2 ) ;  Apr.  23.; M a y  21.; J u n e  4 t  ( 2 ) ;  
J u n e  18.. 

Guilford, H i g h  P o l n t  D i v I s i o n J a n .  15'; 
Feb. 12 t  ( A ) ;  Mar. 12'; Mar. 1st ( 2 ) ;  Apr.  
30': May 147 ( A )  ( 2 ) ;  M a y  28'. 

THIRTEENTH JUDICJAL DISTBICT 
Judne Clement - 

Anson-Jan. IS*; Mar. 5 t ;  Apr. 16 ( 2 ) ;  
J u n e  I l t .  

Moore--Jan. 22'; Feb.  1 2 t ;  Mar. 2 6 t ;  
May 21': May 28t. 

Richmond-Jan. 8'; Feb.  S t  ( A ) ;  Mar.  
1 s t ;  Apr. 9.; May 28t ( A ) ;  J u n e  1st. 

Scotland-Mar. 12;  Apr.  307. 
Stanly-Feb. 5 t ;  Feb.  1 2 t  ( A ) ;  Apr. 2 ;  

May 14t.  
Union-Feb. 19 (2)  ; May 7. 

FOURTEENTH JUDICIAL DISTRICT 
Jndge Slnk 

Gaston-Jan. IS*; J a n .  22t ( 2 ) ;  Mar. 12. 
( A ) ;  Mar. 1 9 t  ( 2 ) ;  Apr.  23.; M a y  21t ( A )  
( 2 ) :  J u n e  4.. 

Mecklenburg-Jan. 8'; J a n .  S t  ( A )  ( 2 ) ;  
J a n .  220 ( A )  ( 2 ) ;  J a n .  227 ( A )  ( 2 ) :  Feb.  
5 t  (3 )  ; Feb. 5 t  (A)  ( 2 ) ;  Feb.  1st ( A )  ( 2 ) ;  
Feb.  26'; Mar.  5 t  ( 2 ) ;  Mar. 5 t  (A)  ( 2 ) ;  
Mar.  19. ( A )  ( 2 ) ;  Mar.  1 9 t  ( A )  ( 2 ) ;  Apr.  
2 t  ( 2 ) ;  Apr. 27 ( A )  ( 2 ) ;  Apr.  16. ( A ) ;  
Apr.  1 6 t ;  Apr.  23t ( A ) ;  Apr.  30t  ( 2 ) ;  Apr .  
307 ( A )  ( 2 ) ;  May 14'; May 14t  ( A )  ( 2 ) :  
May 2 l t  ( 2 ) ;  May 28t ( A )  ( 2 ) ;  J u n e  11'; 
June  l l t  ( A )  ( 2 ) ;  June  1 s t ;  J u n e  25' (2 ) .  

FIFTEENTH JUDICIAL DISTRICT 
Jndge Phlllips 

Alexander-Jan. 22 ( A )  (2) .  
C a b a r r u e J a n .  8 ( 2 ) ;  Feb.  2 6 t ;  Mar. 5 t  

( A ) ;  Apr.  23 ( 2 ) :  J u n e  l l t  (2) .  
Iredell-Jan. 29 ( 2 ) :  Mar. 1 2 t ;  May 21 

( 2 ) .  ~.. .  
Montgomery-Jan. 22'; Apr. 9 t  (2).  
Randolph-Jan. 29t ( A )  ( 2 ) ;  Mar. 19 t  

( 2 ) ;  Apr.  2'; J u n e  28'. 
Rowan-Feb. 12 ( 2 ) ;  Mar. 5 t ;  Mar. 1 2 t  

( A ) :  May 7 (2) .  

* F o r  c r imina l  cases. 
t F o r  civil cases. 

SIXTEESTH .JUDICIAL DISTRICT 
Judge Gwyn 

Burke-Feh. 19;  Mar. 12 ( 2 ) :  J u n e  4 (3).  
Caldwell-Jan. 8 t  ( A )  ( 2 ) ;  Feb.  26 ( 2 ) :  

May 7 ( A ) ;  May 21t ( 2 ) ;  J u n e  4t  ( A )  (2) .  
Catawba-Jan.  15 t  ( 2 ) ;  Feb.  B ( 2 ) ;  Apr. 

9 t  ( 2 ) ;  May 7t (2) .  
Cleveland-Jan. 8:  Mar. 26 ( 2 ) :  May 21t 

( A )  (2) .  
Lincoln-Jan. 22 ( A ) ;  J a n .  29t. 
Watauga-Apr. 23.; J u n e  l l t  ( A )  (2) .  

SEVENTEENTH JUDICIAL DISTRICT 
Judge Babbitt 

Avery-Apr. 16 (2) .  
Davle-Mar. 26; May 28t. 
Mitchell-Apr. 2 (2) .  
Wilkes-Jan. 15 t  ( 3 ) :  Mar. 6 ( 3 ) :  Apr.  

307 ( 2 ) :  J u n e  4 ( 2 ) :  J u n e  1 s t  (2 ) .  
Yadkin-Feb. 5 ( 3 ) .  

EIGHTEENTH JUDICIAL DISTRICT 
Jndge Armstrong 

Henderson-Jan. 8 t  ( 2 ) :  Mar. 6 ( 2 ) ;  Apr. 
30t ( 2 ) :  May 28t (2) .  

McDowell-Jan. 15' ( A ) ;  Feb.  12 t  ( 2 ) ;  
J u n e  11 (2) .  

Polk-Jan. 29 (2).  
Rutherford-Feb.  2 6 t ;  Apr.  16 t  ( 2 ) ;  May 

14 ( 2 ) :  J u n e  25t (2) .  
Transylvania-Apr. 2 (2) .  
Yancey-Jan. 22 t :  Mar. 19 (2) .  

NINETEENTH JUDICIAL DISTRICT 
Judge Rndlrlll 

Buncombe-Jan. 8 t  ( 2 ) :  J a n .  15 ( A )  (2;; 
J a n .  22'; J a n .  49: Feb.  St ( 2 ) ;  Feb.  19 ; 
Feb. 19 ( A )  ( 2 ) ;  Mar. St ( 2 ) ;  Mar. 19'; 
Mar.  19 ( A )  ( 2 ) ;  Apr.  2t  ( 2 ) ;  Apr. 16'; 
Apr.  16 ( A )  ( 2 ) ;  Apr.  30: May 7 t  ( 2 ) ;  May 
21'; May 21 ( A )  ( 2 ) ;  J u n e  I t  ( 2 ) ;  J u n e  
18'; J u n e  18 ( A )  (2) .  

Madison-Jan. 29t ( A ) :  Feb. 26; Apr.  2 
( A )  ( 2 ) ;  May 28; J u n e  25. 

TWENTIETH JUDICIAL DISTRICT 
Judge Ronsseau 

Cherokee--Jan. 22t ( 2 ) ;  Apr.  2 ( 2 ) ;  
J u n e  1 s t  ( 2 ) .  

Clay-Apr, 30. 
Graham-Jan.  8 i  ( A )  ( 2 ) ;  Mar. 19 ( 2 ) :  

J u n e  4t  (2) .  
Haywood-Jan. 8 t  ( 2 ) ;  Feb.  5 ( 2 ) ;  May 

7 t  ( 2 ) .  - ,  
Jackson-Feb. 19 ( 2 ) ;  May 21 ( 2 ) ;  J u n e  

l l t  ( A ) .  
Macon-Apr. 16 (2) .  
Swain-Jan. 1Bt ( A )  ( 2 ) ;  Mar. 5 (2) .  

TWENTY-FIRST JUDICIAL DISTRICT 
Judge Pleas 

Caswell-Mar. 19 (2) .  
Rockingham-Jan,  22' ( 2 ) :  Mar.  57;  

Mar. 12.; APT. 1 6 t ;  hlay i t  ( 2 ) ;  May 21. 
( 2 ) :  J u n e  l l t  (2) .  

Stokes-Jan. 1'; Apr. 2':  Apr. 9 t ;  J u n e  
25.. 

Surry-Jan. 8 ( 2 ) ;  Feb. 12 ( 3 ) :  Apr.  23 
( 2 ) ;  J u n e  4. 

( A )  Special o r  Eme-gency  J u d g e  to  be  aaslgned. 
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Middle Uist~+ict-JOHNSON J. HAYES, Judge. Greensbo~.~. 
Western District--WILSON WARLICK, budge, Xewton. 

EASTERS DISTRICT 
Terms-District courts a re  held a t  the time and place as follows : 

Raleigh, Civil and criminal term, second Monlay in March and Sep- 
tember; criminal term, fourth Monday after the second Monday in 
March and September. A. HAND JAMES, Clerk. 

Fayetteville, third Monday in March and September. T. L. HON, 
Deputy Clerk. 

Elizabeth City, third Monday after the second Monday in March and 
September. SADIE A. HOOPER, Deputy Clerk, Elizabeth City. 

Washington, sixth Monday after the second Monday in March and 
September. GEO. TAYLOR, Deputy Clerk, Wtlshington. 

New Bern, fifth Monday after the second Monday in March and Sep- 
tember. ~IATILDA H. TUBNER, Deputy Clerk Xew Bern. 

Wilson, eighth Monday after the second Monday in March and Sep- 
tember. MKS. EVA L. YOUNG, Deputy Clerk, Wilson. 

Wilmington, ninth Alonday after the second Monday in September 
1951 only. J. D o u o ~ a s  TAYLOR, Deputy Cler'q Wilmington. 

OFFICERS 

.JOHN HALL MAXNING, U. S. Attorney. Raleigh. N. C. 
LOQAN D. HOWELL, Raleigh, N. C., JOHN C. RODMAN, Washington, N. C., 

4ssistant United States Attorneys. 
F. S. WORTHY, United States Marshal. Raleigh. 
A. HAND JAMES, Clerk United States District Court. Raleigh. 

MIDDLE DISTRICT 
Terms-District courts are  held a t  the time and place ns follows: 

Durham, fourth Monday in September and first Monday in February. 
HENRY REYNOLDS, Clerk, Greensboro. 

Greensboro, first Jlonday in June and Decemher. HENRY REYNOLDS, 
Clerk ; MYRTLE D. CODB. Chief Deputy : LILLIAN HARPRADER. Deputy 
Clerk ; P. H. BEESON, Deputy Clerk ; MAUDE 13. GRUBB, Deputy Clerk. 

Rockingham, first Monday in March and September. HENRY REYN- 
oms, Clerk, Greensboro. 

Salisbury, third Monday in April and October. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem. first Dlonda~ in Nay and Norember. HEXRY REYNOLDS, 
Clerk, Greensboro. 

Willreshoro, third Monday in May and Pioveml~er. HENRY REYNOLDS, 
Clerk. Greenshoro: C. 11. COWLES. D e p ~ i t ~ .  Clerl;. 

OFFICERS 
RRTCF: R. HOI.T. 1-nited Stn tes 13i~trict Attorney. Green::horo. 
R. KENNEDY HARRIS, Assistant TTnited States Attorney, Greensboro. 
Mrss EDITH HAWORTH, Assistant United States Attorney, Greensboro. 
THEODORE C. DETHEA, Assistant United States Attorney, Reidsville. 
WILLIAM D. KIZZIAH, IJnited States Marshal. Greensboro, N. C. 
HENRY REYNOLDS, Clerk United States District Court, Greensboro. 
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WESTERN DISTRICT 

Temta-District courts are  held a t  the time and place na follows: 
Asheville, second i~londay in May and Kovenlbrr. O s c u  L. JICLDBD, 

Clerk ; WILLIAM A. LYTLE, Chief Deputy Clerl; : VERNE E. BABTLE~T, 
Deputy Clerk; MRS. NOREEN WARREN F R E E ~ ~ A N ,  Deputy Clerk. 

Charlotte, flrst Monday in April and October. CHAS, A. RHINEIIABT, 
Deputy Clerk, Charlotte. 

Statesville, Third Monday in March and September. ASSIE ADEB- 
HOLDT, Deputy Clerk. 

Shelby, Third Monday in April and third Monday in October. O ~ C A B  
L. MCLURD, Clerk. 

Bryson City, fourth Monday in May and November. O s c a ~  L. JICLUBD, 
Clerk. 

 THO^. A. UZZELL, JR., United States Attorney, Asheville. 
FB~NCIS H. FAIBLEY, Assistant United States Attorney, Charlotte. 
JAMES B. CRAVEN, JR., Assistant United States Attorney, Asheville. 
JACOB C. BOWMAN, United States Marshal, Asheville. 
O~CAB L. MCLURD, Clerk United States District Court, Asheville. 
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I, Edward L. Cannon, Secretary of the Board of Law Examiners of the Stah! 
of North Carolina, do certify that  the following nained persons have duly 
passed examinations of the Board of Law Examiner;g a s  of the 3rd day of 
April, 1951 : 

...................................................... ANDERSON, GEORGE MCOLINTOCK Rocky Mount. 
ANDERSON, HUGH RWER .................................................................... .Hayesville. 

...................................................................... BALED, THUBMAN GAIL Asheville. 
.......................................................... BARBEE, CHABLEB WESLEY, JB Durham. 

BASON, GEOBOE FOUST ........................................................................ Raleigh. 
BELL, CHARLES VINCENT ................................................................... Plymouth. 
BODDIE, ROY CONBAD ........................................................................... Nashville. 

............................................................... BONEY, NORWOOD BRUCE, JR Kenansville. 
BBASWELL, DAVID CROCKETT ............................................................ Wilson. 
BRITT, EVANDER MUNN ...................................................................... Lumberton. 
BROGDEN, BLACKWELL MARKHAM ............................. L u r h a m .  
BROUGHTON, ROBERT BAIN .............................................................. Raleigh. 

.................................................................. BRYANT, ROBERT MARSDEN Winston-Salem. 
BUMGARNER, WILLIS C L I ~ O N  ............................................................ Lenoir. 

CALDWELL, JAMES JACKSON .............................................................. Maiden. 
..... .................................................................. CARTEB, DERR STANCIL , Fayetteville. 

OHALMERS, LESTER VERMONT, JR ..................................................... Raleigh. 
CLABK, F o r  ..................................................................................... f o u n t  Airy. 

............................................................... CLARK, RICHABD SCHUYLEK Wadesboro. 
CLEMENT, ROBERT LERBY, J n  ............................................................. Durham. 
COLTRANE, THOMAS WOBTII ............................................................... Sophia. 
COMBS, WILLIAM THOMAS, J R  ....................................................... J;eaksville. 
CURTIS, STUART ALBERT ..................................................................... Ahoskie. 

DAILEY, BLAIR LORIMER ...................................................................... Greensboro. 
DANIEL, JOHN COLEMAN, JR .............................................................. DIaxton. 
DEES, JULIUB GLADSTONE, JR .......................................................... Bayboro. 
DIXON, WRIGHT TBACY, JR ................................................................. Raleigh. 

ELKINS, LLOYD STANLEY, JR ............................................................ Bladenboro. 
ELLER, THOMAB ROBERT, JR ............................................................. Salisbury. 
EMANUEL, ROBERT LOUIS .................................................................... .Raleigh. 
EVANS, DON TOLIIERT ........................................................................... Enfield. 

FLEMING, JAMES CARLTON ............................................................. Creedmoor. 
FBAZIEB, CYBUB CLIF~BD,  J R  ............................................................ Greensboro. 
F~IDAY, JOHN RALPH ....................................................................... Dallas. 

GARDNER, JOHN SHEBRIN .................................................................... Lumberton. 
GIUENTANNER, JOHN HENRY ............................................................ Ashe~ille. 
GILBERT, CLARENCE NEWELL ............................................................... Asheville. 
GROVES, HARRY EDWARD ...................................................................... Durham. 
GWYN, ALLEN HATCHETT, JR ........................................................... Reidsville. 

HAINES, BENJAMIN DOWLING ............................................................ Durham. 
HAIRE, WILLIAN CLYDE. JR ................................................................ m'i~~ston-Salem. 
HALL, GENE KMwLD... .......................................................................... Bre17ard. 
HARPER, JOHN (=LIFTON ....................................................................... D~lrharn. 
HENRY, HOMER ~ I u ~ T E R . .  ............................ .. ..........Clyde. 
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HENSON, PEBBY CLEVELAND ......... .............................................. Otto. 
HIATT, VERNON TALMAGE ............................. ..on Airy. 
HOOKS, DEWEY JACK .......................................................................... Whiteville. 
HOOPER, EDWIN WILLYS ............................ ... ........................... Asheboro. 
HOWE, WILLLAM BELL WHITE .............. .... ................................. Hendersonville. 
HOYLE, KENNETH RICHARD ......................... ...... S d .  
HUMPHREY, HUBERT BEN, JR ................................. .. ..................... Lumberton, 

JOHNSON, JESSE CLYDE, JB .............................. .. .............................. Afayodan. 
JOHNSON, R u s s m ~  HAGOOD, JR ...................... .. ............. d o n w a y .  
JONES, EVEBITT CRAIG, JR .......................... ...... ............ ..eld, 

KIRKMAN, CHARLES HARRIS .................. .. ....................................... Lumberton. 
KNOX, CHARLES EUGENE .................. .. ............................................. Davidson. 

LAMM, JAKE THOMAS ...................................................................... Wilson. 
LANOASTER, SIDNEY WILLIAMS ......................................... C h a p  Hill. 
LANIEB, RUSSELL JARVIS ................................................................ . . B e ~ ~ l a ~ i l l e .  
LAWSON, GWBQE AUGUSTUS .................... ... ................................ , .Gree~~boro.  
LIGON, RODDEY MILLER, JR ................. .. .... .... ..... .................. ( : 1 1  Hill. 
LOCKHART, THOMAS ASHE ............................................................... ('harlotte, 
LONG, PETER LOWRY ..................................................................... h a  Hill. 

MCCLAIN, OBEN WALSH ...................................................................... Durham. 
MCFARLAND, WILLIAM AUSTIN .................... .. ............................... .S~olumbus. 

MATTHIS, JOHN RICE BBITT .............................................................. Turkey. 
MELVIN, WILLIAM WHITE ........................ ... .............................. s.E;lizabetlito\~~t. 
MITCHELL, WADE HAROLD ................................. ntoii. 
MODLIN, PHILIP HOWIN ................................................................. Jt lmrsto\~n.  
MOOBE, EUGENE JAMES ........................................................................ o t  Wilkesboro. 
MOORE, JESSE SENECA, JR. .................................................................. Reidsville. 
MORBOW, GWME RIOHABD .......................... ..... L u r h a m .  

NASH, MARCUS LEONARD ................................................................. Tryon. 

PASCHAL, DONALD LEE ................................................................... S l e r  City. 
PHILLIPS, HERBERT ORLANDAH, I11 .................... .. .................... o r e h e  City. 
POBTEB, OECIL LEBOY ............... .. ....................................................... o h  Wilkesboro. 
Pmw, ROBERT DANIEL ..................................................................... Wilmington. 

R a n ,  GEORGE JOHN .......................................................................... Wilson. 
RANDOLPH, CLYDE CLIFTON, JB ....................................................... Winston-Salem. 
RIMS, ZENNIE LAWRENCE ................................................................. Maysville. 
ROBINSON, LEROY .................................................................................. Candor. 
RODENBECK, FREDERICK LUDWIG, JR .................. .. ......................... Asheville. 
ROLLINS, WILMER RAY ...................................................................... h p e l  Hill. 

.............................................................. SCHELL, WILLIAM BRAXTON Raleigh. 
SCOTT, JAMES ALLEN ............................................................................ Shelby, 

........................................................................ SHIVE, VERNE EDWARD Gastonia. 
STEVENS, DAVID BOYEITE .................................................................. p e l  Hill. 
STEVENS, HENRY LEONIDAS, I11 ................................... e. 
SUBRATT, JOHN RICHARD ................................................................. Winston-Salem. 

......................................................... TAYLOR, ABCHIBALD ROBINSON B u i e  Creek. 
.................................................................. TAYLOR, GEORGE FRANCIS a Hill. 

..................................... THORP, WILLIAM LEWIS, JR d k y  Mount. 
.......................................................... TINSLEY, LOUIE SHAFTER, JB Chapel Hill. 

..................................... TODD, JAMES RALPH, JB U n o i r .  
TUBNEB, JOHN HARVEY ..................................................................... Pink Hill. 
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WALL, PEBCY LEE ................................................................................ Winston-Salem. 
WALTON, SETH THOMAS, JR ............................................................... Charlotte. 
WARNEB, WILLIAM OLIVEB ................................................................. R o c k  Moui~t. 
WATKIIVS, MCNEILL ............................................................................ ~ h i t e v i l l e .  
WHEDON, PABKEE ................................................................................ Charlotte. 
WIIITE, JACK HUTCHINS ..................................................................... La~r inburg .  
WILLIAMSON, MILTON CLAY ............................................................. Farmville. 
WINBORNE, SAMUEL BETLOW ........................................................... Raleigh. 
WINDEBS, WILLIAM RUDOLPH ............................................................. Durham. 
WINFBEE, F'RANKLIN WILSON ............................................................ Summerfleld. 
WOLFE, JAMES BOYD, JR ................................................................... Greensboro. 

As to  the following, license not issued or to issue until compliance with rules 
of the Board : 

MILLETTE, SAMUEL MARTIN ................................................................ Raleigh. 
OLSEN, ROBEBT WAYNE. ............................................................... ....D urhanl. 
RABIN, DAVID .................................. D .  

BY COMITY: 

GEBHABDT, BRUCE OSBOURNE ...................................................... l a r o t t e  from Ohio 

Given over my hand and the seal of the Board of Law Exanliners this 10th 
day of Aupust, 1951. 

[SEAL 1 EDWARD L. CANNON, Heweary, 
Board of L'zw Examiners, 
State o f  Nlwth Carolina. 
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CASES 

ARGUED AND DETERMINED 
IN THE 

SUPREME COURT 

NORTH CAROLINA 

RALEIGH 

FALL TERM, 1950 

A. DEWEY CARTER, E. HAINES GREGG A N D  GEORGE E. DOMBHART, 
AS TRUSTEES UNDER THE WILL O F  A. B. CARTER, DECEASED; A. B. CAR- 
TER, INC. ; DEWEY CARTER, INDIVIDUALLY, AND WIFE, JEAN MURRAY 
CARTER; RUBY CARTER GREGG AND HUSBAND, E. HAINES GREGG, 
INDIVIDUALLY; AXD MAE COGGINS CARTER v, MADGE CARTER 
KEMPTON AND HUSBAND, E. S. KEMPTON; MARGARET K. KELLY 
AND HUSRAXD, ROY W. KELLY; MARGARET ANN KELLY AND ROY 
WILLIAM KELLY, JR.  ; MADGE KEMPTON; J. BYNUM CARTER; 
TULA C. ROBBINS AXD HUSBAND, WILBUR G. ROBBINS ; WILBUR G. 
ROBBINS, JR.  ; PATRICIA ANNE GREGG, JEANNE ELLEN GREGG; 
THE UNBORN ISSUE OF A. DEWEY CARTER, RUBY CARTER GREGG 
AXD MADGE CARTER KEMPTON; AND ALL OTHER PERSONS WHO HAVE 
OR ~ X I G I X T  HAYE ANY RIGHT, TITLE, OR INTEREST WHATSOEVER I N  T H E  

PROPERTY IPTVOLVED IN THIS SUIT WHETHER IS ESSE OR NOT IN ESSE. 

(Filed 13 December, 1950.) 

1. Executors and  Administrators 24- 

While family settlements, when fairly made, are  favorites of the law, 
this rule is subject to material limitations when a testamentary trust is 
involved. 

Where a family agreement involves the rights of infants, the rule that 
the law looks with favor upon such agreements will not prevail over the 
precept that  equity will be guided by the welfare of infants in determining 
the reasonableness and validity of the agreement. 

3. Trusts fj 27- 
The power of courts of equity to modify a trust created by will is exer- 

cised to preserve the trust estate and effectuate the intent of testator by 
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making modifications in accordance with the spirit clf the instrument to 
provide for exigencies relating to and growing out of the trust itself which 
were not foreseen by testator and which make action by the courts indis- 
pensable to the preservation of the trust and the proi-ection of the infant 
beneficiaries. Modification will not be made a t  the will of the beneficia- 
ries or for their welfare or merely because they find the terms of the trust 
objectionable. 

4. Wills § 33c- 

Where the beneficiaries of an active trust a re  given all or part of the 
income pending final division, or the language of the instrument discloses 
a clear intent that the beneficial interest should vest upon death of testa- 
tor, the interest of the beneficiaries is vested, with full enjoyment merely 
postponed until the termination of the trust. 

Where there is no gift of the estate or of the incorle therefrom during 
the life of the trust, provision for equal distribution among the beneficia- 
ries a t  the termination of the stated period of the trust is of the essence 
of the donation and constitutes a condition precedent, so that  the corpus 
of the trust does not vest until that time, and the distributees take a 
transmissible interest contingent upon their capacity to answer a t  the 
time the roll is called. 

6. Same: Trusts  § 11-Under terms of this  t rust ,  corpus; does no t  vest until  
t h e  termination of the  trust.  

The will in suit set up a trust estate with provision that  the corpus be 
divided among testator's children and their heirs a t  the expiration of 
twenty years. There was no provision for the paymeni of the income from 
the estate other than payment of a small sum per month to one beneficiary 
not made a distributee of the corpus of the estate, and provision giving 
the trustees discretionary authority to alleviate any emergency in the 
affairs of testator's children or the issue of a deceased child, and provi- 
sion that if the interest of any beneficiary should be forfeited under pro- 
visions of the instrument, such interest should go to the other beneficiaries. 
Hcld: The corpus of the estate does not vest until t h ~  termination of the 
trust, and the minor children of the named distributecs have n contingent 
interest therein sufficient to invoke the protective jurisdiction of a court 
of equity. 

7. Trusts §§ 11, 14a- 
A devise to trustees to receive, dis'pose of, and lease the property a s  

though tliep mere absolute owners thereof vests the tit ie to the property in 
the trustees subject to their duty to account for sane ,  but conveys no 
beneficial interest to the trustees. 

8. Executors and Administrators § 24: Trusts $j %';--Equity cannot modify 
t rust  merely t o  avoid controversy between trustees and beneficiary. 

Under the testamentary tnis t  in snit the beneficiar es, including minor 
children, took a contingent interest. There was no pr,vision for payment 
of income to the ultimate distributees except upon emergency. One of 
the naiued distributees instituted a n  action against the trustees alleging 
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mala fldea and maladministration, and praying a construction of the trust 
as to the compensation the trustees were entitled to pay themselves from 
the estate. In order to end the litigation, the parties entered into an 
agreement that a proportionate part of the estate be set aside for the benedt 
of the objecting distributee and placed under the control of another trustee 
and the income therefrom be paid to her yearly. Held: A court of equity 
has no authority to modify the trust by approving the family agreement. 

9. Same- 
Injury resulting from controversy between the trustees and the bene- 

ficiaries of a trust only incidentally affects the trust, and is not such an 
exigency as will justify a court of equity in modifying its provisions. 

APPEAL by defendant S. B. Dolley, guardian ad l i t e m ,  from Patton, 
Spec ia l  J u d g e ,  October Extra Term, 1950, MECKLENBURQ. 

Petition for approval of a family settlement of differences respecting 
the administration of a trust estate. 

A. B. Carter died testate 15 September 1939, possessed of some real 
estate and personal property composed almost entirely of the stock of 
A. B. Carter, Inc. He  owned all the stock of that corporation. 

He  devised all his property, real and personal, to A. Dewey Carter, 
a son, E. Haines Gregg, a son-in-law, and George E .  Dombhart, a trusted 
employee, in trust. After vesting the trustees with full power to hold, 
manage, control, and dispose of the trust property "as though they were 
absolute owners thereof" and to receive, collect, invest, reinvest rents, 
dividends, and profits of the estate, as well as the corpus, in their discre- 
tion. The will further provides : "I desire that they (the trustees) have 
and exercise full and independent discretion in connection with all mat- 
ters relating to said estate." 

Other than as thus provided, there are only two provisions for the use 
of the income of the estate during the existence of the trust, except for 
the payment of expenses and compensation to the trustees, which are 
as follows : 

(1) The trustees are directed to pay to Mae Coggins Carter $140 per 
month during the 20-year period of the trust unless she shall die prior 
thereto; and in addition she is to have the right to occupy the residence 
in Greenville, S. C., until and unless i t  is sold by the trustees. 

( 2 )  "2.(5) I f  during the term of the trust above created an emer- 
gency arises in connection with the affairs of either of my children or 
the issue of a deceased child, and there is not sufficient income on hand 
to enable the trustees to make payment or payments of such an amount 
as will enable the said child or issue of deceased child to meet such emer- 
gency, then in their discretion they may use sufficient of the principal 
of the estate to make the needed payments, and their decision as to the 
necessity or propriety of such payment and the amount of the same shall 
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not be subject to question by any beneficiary of this will or other persons. 
Such payment or payments shall be charged to the recipient thereof or 
handled in  such way as the trustees see fit, so as to equalize the ultimate 
distribution of the estate among my said children a.nd issue." 

Otherwise there is no bequest of the income or of any interest in the 
estate except as provided in I tem 2 (4)  which is r s  follows: 

"(4) At  the end of the twenty year period the trustees shall divide the 
trust estate among my children, share and share alike, to them and their 
heirs forever.'' 

Three children survive the testator: &\. Dewey Carter, Ruby Carter 
G r e g ,  plaintiffs herein, and defendant Madge Carter Kempton. All of 
said children now have living issue. 

I n  1948-49 Madge Carter Kempton instituted three separate suits 
against the three trustees and others in which she alleges numerous acts 
of maladministration. misuse, and appropriation of trust funds. She 
sought to recover, not for herself, but for the use and benefit of A. B. 
Carter, Inc. The trustees instituted an action against her to have her 
interest in the estate declared forfeited under the terms of I tem 2 (11) 
of the will and to restrain her from prosecuting her iictions. 

The several actions were compromised by the payment of more than 
$150,000 to Mrs. Eempton out of the funds of A. 13. Carter, Inc., under 
judgment entered a t  the May Term, 1949, Mecklenburg Superior Court. 

Thereafter, Mrs. Eempton instituted another d o n  in  which she 
alleges that  the trustees are paying to themselves c~xcessive salaries and 
bonuses, dealing in trust funds with themselves and members of their 
families and others, and are disregarding the mandates of the will and 
their duties as fiduciaries under the will. She prays for construction of 
the will and for a recovery to the use of A. B. Carter, Inc., of all funds 
misused and for other relief. The defendants appeared and moved to 
strike certain allegations of the complaint. 

Pending the hearing of the motion to strike, the parties entered into 
the "family settlement'' agreement which is the subject matter of this 
proceeding. 

The agreement provides that  one-third of the estate, claimed by defend- 
ant  Madge Carter Kempton, shall be segregated and now set apart  to her. 
This is to be accomplished by delivering to her 1000 shares of the capital 
stock of A.B. Carter, Inc., and paying her $6,100 in cash for her interest 
in the real estate belonging to the trust, the total value of the part so set 
apar t  being $220,000. I n  consideration thereof, she is to release and 
quitclaim to the trustees all her right, title, interest, and estate in the 
remaining property and assets of the tnist. Thereupon she is to transfer 
and assign said stock and her alleged interest in the real property to 
.I. B. Carter, Inc., for the agreed value thereof. 



N. C.] FALL TERM, 1950. 5 

The money received by Mrs. Kempton from the resale of said property, 
less certain deductions, together with $54,000 now due under the agree- 
ment adjusting the original actions, is to be delivered to the American 
Trust Company to be held by i t  in trust until 15 September 1959 (the 
date of expiration of the original trust) under a trust agreement, the 
terms of which are in substantial accord with the original trust except 
that the fund is to be held for the exclusive benefit of Mrs. Kempton and 
her heirs and she is to be paid the income therefrom annually within the 
trust year i t  is received. 

The court below, after finding certain facts, especially in respect to 
the litigation formerly instituted, now pending, and which may hereafter 
be provoked, and the probable adverse effect thereof on the trust, con- 
cluded "that i t  is necessary that  said family settlement be made and 
approved in order to preserve the trust estate created by the will of A. B. 
Carter and to effectuate his primary purposes and intentions." I t  there- 
upon entered judgment in all respects ratifying and affirming said family 
settlement. S. B. Dolley, guardian ad l i t em for children in esse and in 
posse of A. Dewey Carter and Ruby Carter Gregg, excepted and appealed. 

Garland & Garland and  F r a n k  H.  K e n n e d y  for plaintiff appellees. 
T i l l e t t ,  Campbe l l ,  Craighi l l  & Rendlpman  for nppellee Madge  Carter  

K e m p t o n .  
S. B. Dol ley ,  guardian ad l i t em,  in propria persona. 

BARNHILL, J. Family settlements, when fairly made, are favorites 
of the law. They are bottomed on a sound public policy which seeks to 
preserve estates and to promote and encourage family accord. These 
statements in varying forms are to be found in many of our decisions. 
See Redwine  v. Clodfel ter ,  226 N.C. 366, 38 S.E. 2d 203, and cases cited. 
But when a testamentary trust is the subject matter of the agreement, 
there are material limitations upon their application. 

(1) The will creating a trui;t is not to be treated as an instrument to 
be amended or revoked at  the mill of devisees or to be sustained sub mod0  
only after something has been sweated out of it for the heirs a t  law. The 
power of the court is exercised not to defeat or destroy, but to preserve, it. 

( 2 )  The rule that  the law looks with favor upon family agreements 
does not prevail when the rights of infants are involved. A court of 
equity looks with a jealous eye on a contract that materially affects the 
rights of infants. Their welfare is the guiding star in determining its 
reasonableness and validity. 

(3 )  A court of equity will not modify or permit the modification of a 
trust on technical objections merely because its terms are objectionable 
to interested parties or their welfare will be served thereby. I t  must be 
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made to appear that some exigency, contingency, or emergency has arisen 
which makes the action of the court indispensable to .;he preservation of 
the trust and the protection of infants. see Redwine v. ~ l b d f e l t e r ,  supra. 

(4)  To invoke the jurisdiction of a court of equity the condition or 
emergency asserted must be one not contemplated b<g the testator and 
which, had it been anticipated, would undoubtedly have been provided 
for ;  and in affording relief against such exigency or emergency, the court 
must, as far  as possible, place itself in the position of the testator and 
do with the trust estate what the testator would have done had he antici- 
pated the emergency. Cut ter  v. T r u s t  Co., 213 N.C. 686, 197 S.E. 542. 
I t  is not the province of the courts to substitute their judgment or the 
wishes of the beneficiaries for the judgment and wishes of the testator. 
The controlling objective is to preserve the trust and effectuate the pri- 
mary purpose of the testator. Hospital v. Comrs. of Durham, 231 N.C. 
604; Ho,spital v. Cone, 231 N.C. 292; Penick v. B a n k ,  218 N.C. 686, 
12 S.E. 2d 253. 

(5)  The exigency, contingency, or emergency nece!;sary to invite the 
intervention of the courts must relate to and grow out of the trust itself 
or directly affect the c o r p s  thereof or the income therefrom. 

The interest of the infant grandchildren, i n  esse and in posse, depends 
upon whether the date appointed in the will for the completion of the 
trust, and the division and delivery of the estate to those named as the 
ultimate takers, is a time annexed to the substance of the gift, marking 
the creation of the estate and the time of its vesting, or ."vhether it operates 
as a mere postponement of the complete enjoyment of the estate, vesting 
at  the death of the testator. 

Where an active trust is created for the use and benefit of named 
beneficiaries, or there is a gift of all or a part of the income therefrom to 
the beneficiaries, pending final division, or there is other language in the 
will evidencing a clear intent that a beneficial interest in the estate shall 
vest in the parties named immediately upon the death of the testator, with 
directions to the trustees to divide and deliver the estate at  a stated time 
in the future, the interest vests immediately upon the death of the testator 
and the date of division merely postpones the complete enjoyment thereof. 
Coddington v. Stone,  217 N.C. 714, 9 S.E. 2d 420; Robinson v. Robinson, 
227 N.C. 155, 41 S.E. 2d 282; S u t t o n  v. Quinerly, 228 N.C. 106, 44 S.E. 
2d 521. 

Conversely, if there is no gift of the estate, or the income therefrom, 
or other interest therein, distinct from the provision for its division, 
which is to be made equally between all the children and, for the first 
timr., upon the termination of the trust, the "when" of the division is of 
the essence of the donation and is a condition precedent. I t  marks the 
time of vesting as well as the time of the full enjoyment of the gift. 
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Anderson v. Felton, 36 N.C. 55 ; Guyther v. Taylor, 38 N.C. 323; Bowen 
v. Hackney, 136 N.C. 187; Fuller v. Fuller, 58 N.C. 223; McDonald v. 
Howe, 178 N.C. 257, 100 S.E. 427; Scales v. Barringer, 192 N.C. 94, 
133 S.E. 410; Knox v. Knox, 208 N.C. 141, 179 S.E. 610. See also notes, 
L.R.A. 1915 C 1014. 

Such gifts come within the rule which annexes the time to the substance 
of the legacy and makes the right dependent upon the capacity of the 
legatee to answer at  the time designated. Giles v. Franks, 17 N.C. 521. 

When the time is annexed to the substance of the gift or devise, as a 
condition precedent, i t  is contingent and transmissible. Bowen v. Hack- 
ney, .supra. 

The will devises the estate of the testator to the named trustees for a 
period of twenty years. They are directed to pay one beneficiary $140 
per month and permit her to occupy the residence as a home. The trus- 
tees are authorized in their discretion to use income or principal to 
alleviate any emergency arising in the affairs of either of testator's 
children or the issue of a deceased child. Any funds so expended are to 
be '(charged to the recipient thereof or handled in such way as the trustees 
see fit, so as to equalize the ultimate distribution of the estate among7' 
testator's "children and issue.'' I f  the interest of any "heir, next of kin, 
legatee, devisee, beneficiary" shall be forfeited under paragraph 2 (11) 
of the will, then such interest to which he or she "might otherwise be- 
come entitled" is devised or bequeathed "to such of the beneficiaries . . . 
as shall not have violated" this provision of the will. These compose all 
the dispositive provisions of the will. 

There is no direct gift to the children of any part of the corpus of the 
estate, or the income therefrom, apart from the prorisions of paragraph 
2 (4) directing a division of the property at  the end of 20 years. The 
gift to them must be implied from the language there used. Delete that 
paragraph and the children take nothing under the will. 

At the end of the twenty-year period, the trustees are to divide the 
estate among testator's children. I n  the division of the property they 
are to receive it in equal shares. As they are the beneficiaries of the 
division, the property, by necessary implication, is given to them, title 
thereto vesting at the time of the division. 

The devise therefore falls within the second class of cases above cited. 
The gift annexes the time to the substance of the legacy as a condition 
precedent. I t  is of such nature as to vcst in the infants a contingent 
interest therein. This is not the time or the occasion for defining the 
exact nature of that interest. Suffice it to say that it is sufficient to invoke 
the protective jurisdiction of a court of equity. 

The testator has provided the method of administration of his estate 
desired by him, and he has entrusted that administration to those named 
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in his will. A court of equity will not divide or otherwise alter the trust 
so established for any of the reasons advanced in  this proceeding. I f  the 
trustees are or become persistently disregardful of their fiduciary obliga- 
tions, other adequate remedies are availal~le, and the courts, on proper 
application, will unhesitatingly enforce them, even to the extent of 
assuming complete supervisory authority over the estate. T r u s t  C'o. v. 
Rasherry, 226 N.C. 586. 

The proposed settlement materially modifies the original trust  as 
created by the testator and ('sweats out" something f o ~  one of the bene- 
ficiaries. Redwine v. Clodfelter, supra. I t  divides the estate which, 
undw the will, is to be held intact for a period of twenty years. I t  ap- 
points, and vests with discretionary power, a trustee other than those 
named in the will. I t  vests in Mrs. Kempton the right to claim the 
income from one-third of the estate and to deduct t he~e f rom funds with 
which to pay her counsel for personal services rendered to  her. While 
not all inclusive, these specifications serve to point out that  material 
modifications are proposed. 

The former actions instituted by defendant Kemptor were not against 
the trustees, as such, and in no wise involved the corpus of the estate. 
They were bottomed squarely on allegations of mala fitdes on the par t  of 
the trustees in  the administration of the trust. She did not sue in her 
own behalf. She sought, in behalf of A. 13. Carter, Ino., to recover from 
the trustees, as individuals, profits they had earned by dealing in trust 
property for the benefit of thernselres and members of their families. 
That  there was merit in her allegations is made evident by the fact that  
the trustees paid her more than $150,000 to settle the actions. The sum, 
however, was not paid by the trustees out of gains they had wrongfully 
received. I t  was paid out of the funds of A. B. Carter, Inc. The pur- 
pose of the actions was to recover for the corporation. Yet the corpora- 
tion paid. Jus t  why, we are unable to percei~e.  

The pending action instituted by Mrs. Kempton seeks to have the court 
construe the will, particularly in respect of the power of the trustees to 
fix their own salaries and bonuses and in respect of similar matters, and 
to recover funds allegedly unlawfully paid to themselves out of the trust 
estate. 

Ytlt i t  is contended, and the court below found, that if that  action is 
prosecuted to final judgment and they are required to answer the charges 
leveled a t  them therein, i t  will perpetuate the family feud engendered 
by the original actions, plunge the family into litigation, act ns a coustant 
barrier to the establishm~nt of family peace, and tertd to destroy the 
pt3ace, honor, and dignity of the family. 

I f  to be compelled t o  discharge the simple but important duty of 
accounting for their actions as trustees will disclose facts which will have 
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such serious results, i t  is high time they should be compelled to do so. 
I f  they have nothing to hide, disclosure will hurt no one. 

I f  deep-seated susl~icion between the trustees and some of the bene- 
ficiaries kxists, and pending litigation will be bitter, and the trustees 
resent the constant surveillance of Mrs. Kempton, these conditions arise 
out of the mental attitudes of the parties. They are not due to any defect 
in  the trust, unforeseen by the testator. Careful adherenoe to the duties 
and obligations impwed upon the trustees, and the prompt disclosure of 
those matters which should be made known to the interested parties, will 
go f a r  toward removing existing irritations. 

I n  this connection it is not amiss to call attention to the fact that  while 
the property is devised to the trustees '(to receive . . . dispose of, or 
lease all or any part" thereof coming into their hands "as though they 
were absolute owners thereof," the language "as though they were abso- 
lute owners thereof" relates to the management and disposition of the 
property and not to the beneficial ownership thereof. I t  does not relieve 
the trustees of the duty to manage and account for the assets of the estate 
as fiduciaries. Although they, as trustees, are rested with absolute title 
to the property during the twenty-year period, subject to the duty to 
account for same a t  the expiration of the trust, they will be held account- 
able for any bad faith or abuse of discretion in the management thereof. 

Interference with the trust by altering the provisions thereof to 
prevent losses resulting from the gossip which may arise when actions 
based on allegations of maladministration are instituted, and the other 
disturbing influences growing out of such actions, are not within the 
equity jurisdiction of the court. Furthermore, i t  may not be said that i t  
was not within the contemplation of the testator that  suits might be 
instituted for breach of fiduciary duties and that there would be reactions 
therefrom which might injuriously affect the trust estate. Doubtless 
this is what he had in mind when he adjured his trustees to endeavor to 
work harmoniously together. 

The court is not justified in altering a trust to preserve the spiritual 
values of family affection. I n  family settlement cases that objective, 
worthy though i t  is, cannot be made the sole basis of decision. The court 
acts when, and only when, i t  is necessary to preserve the trust and effec- 
tuate its primary purpose. This does not include the threat to the estate 
incident to squabbling between the trustees and beneficiaries regarding 
the proper administration of the trust. Such questions in respect thereto, 
which have been raised by the parties to this proceeding, can be settled by 
the courts without resort to a division or modification of the trust. 

The proposed division of the trust estate is not primarily to preserve 
the estate, for there is no reason to believe that  the present trustees cannot, 
if they will, manage the estate as advantageously as anyone else. I t  is 
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proposed so as to dispense with the watchful eye of 01 e of the beneficiaries 
and terminate her recurring forceful reminders that  the trustees are dis- 
regardful of the fiduciary duties imposed upon them by the will. 

I n  the final analysis, the conditions about which the parties complain 
are created by family differences which only inciden;ally affect the trust. 
The  trust is merely caught in the r ip  tide of family dissension. This 
will not suffice to support the proposed settlement. 

Upon a full consideration of the record before 11s we are constrained 
to conclude that  the approval of the proposed sett ement by the court 
below was not well advised. The judgment entered to that  end is 

Reversed. 

JOHN McCOLLUM AND WIFE, MATTIE McCOLLURI, V. HENRY SMITH 
AND LOUISE SMITH GRAY AND HUSBAND, CHARLES HOWARD GRAY. 

(Filed 13 December, 1950.) 
1. Judgments 5 29- 

As a general rule a judgment of a court of competent jurisdiction is 
final and binding on the parties to the action or proceeding, and those 
standing in privity to them. 

2. Same: Mortgages §§ Slh ,  39b: Registration 5 1-Decree of foreclosure 
held to estop attack on commissioner's deed on the  ground of want of 
registration or because not executed within ten years of decree. 

Decree of foreclosure was entered directing the s,ile of lands and pro- 
viding that the defendants therein should be forever barred from any and 
all equity of redemption if they failed to redeem befxe the date fixed for 
sale. More than ten years after the decree the commissioner executed 
deed to the purchaser a t  the sale, which deed recited that original deed to 
the purchaser had been lost or destroyed and had never been registered. 
Held:  The defendants in the foreclosure action and those in privity with 
them are estopped to attack the title of the grantee in the commissioner's 
deed, and those who deraign title from such defendants may not maintain 
that the commfssioner's deed was ineffective becawe not executed until 
more than ten years from the rendition of the decree of foreclosure, G.S. 
1-47, G.S. 1-234, nor that the instruments in their chain of title were regis- 
tered prior to the registration of the commissioner's c'eed, G.S. 47-18. 

3. Lost or  Destroyed Instruments § 1- 

When a deed has once been delivered, its subseque~t loss or destruction 
will not divest title to the grantee. 

APPEAL by plaintiffs from Frizzelk,  J . ,  at  11 August, 1950 (out of 
term),  of CUMBERLAND. 

Civil action instituted 1 2  January,  1949, to remove cloud from title 
to certain land in Cumberland County, North Carolina. 
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The original defendants were May E. Smith and her husband, Henry 
Smith, but she having since died, their only child Louise Smith Gray 
and her husband were made parties defendant. 

From the pleadings and agreed statement of facts, the following 
appears : 

I. Plaintiffs and defendants claim the 71 acres of land in question 
from a common source of title, Robert Strange, who with his wife, on 
27 March, 1923, conveyed i t  to D. Walter Townsend, J r .  And on same 
date Townsend gave a mortgage deed to Strange conveying said land as 
security for two purchase money notes under seal maturing on or before 
27 March in 1924 and 1925. Both the deed and the mortgage were regis- 
tered three days later. 

11. Plaintiffs deraign title from D. Walter Townsend, Jr., through 
the following mesnc conveyances, all of which are registered in office of 
register of deeds of Cumberland County: 

(1) On 1 December, 1923, D. Walter Townsend, Jr., and wife, by 
deed registered, as stated, conveyed four lots of said land to Eddie Smith 
and wife, who on same date gave a purchase money mortgage thereon, 
which was registered as stated. This mortgage was foreclosed by D. 
Walter Townsend, Jr., as mortgagee, and deed for three of the four lots 
was made to H. L. Townsend on 28 November, 1929. 

(2) Also on 28 November, 1929, D. Walter Townsend, Jr., and wife 
made deed to H. L. Townsend purporting to convey the 71-acre tract of 
land (excepting said three lots), subject to the mortgage to Robert 
Strange, as set forth above in paragraph numbered I. 

(3) On 1 September, 1930, H. L. Townsend and wife made deed to 
George McCollum and wife, purporting to convey the 71-acre tract of 
land, wherein the grantors promised to pay the remaining purchase 
money note to the estate of Robert Strange, mortgagee. 

(4)  Also on 1 September, 1930, George McCollum and wife gave a 
deed of trust to E. R. MacKethan, Jr., Trustee, conveying the 71-acre 
tract of land, to secure the payment to E. R. MacKethan and D. W. Town- 
send seven notes dated 1 September, 1930, maturing as specified and 
providing for accelerated maturity on default, at option of holder thereof. 

(5) Thereafter, on 3 July, 1945, E. R. MacKethan, Jr., Trustee, pur- 
portedly under the power of sale in the last recited deed of trust, made 
deed to John McCollum and wife, reciting sale on 22 June, 1945, at  
$1,500.00. And at the purported foreclosure sale, defendant Henry R. 
Smith gave public notice of the claim and ownership of the lands by the 
defendants. 

(6)  And John McCollum and wife executed a deed of trust to A. E. 
Cook, Trustee for Crawford B. MacKethan, Guardian of E. R. Mac- 
Eethan and D. W. Townsend, agent for the estate of D. W. Tornsend, 
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deceased, securing $1,500.00 a t  90 days, with interest from date. This 
and the last mentioned foreclosure deed were both registered on 12 July, 
1945. 

111. On the other hand, defendants base their claim of title upon a 
judgment, dated 10 July,  1933, in a foreclosure action entitled "Henry R. 
Smith, administrator of Robert Strange, deceased, us. D. W. Townsend 
and wife, Ella Townsend, Eddie D. Smith and wife, Alma Ann Smith, 
Geo. M. McCollum and wife, Ida  Florence hlcCollum, and E. R. Mac- 
Kethan, Trustee." 

This judgment recites that it appears that each defendant has been 
duly served with summons and a copy of the complaint in the cause, that 
time for answering has expired and no answer has bcen filed and that 
plaintiff is entitled to the relief prayed in his said complaint. And then, 
"It  is, therefore, ordered, considered, adjudged and decreed that the plain- 
tiffs recover judgment against defendants as follows : 

"1. That  he recover of defendant, E. W. Townsend, Jr . ,  the sum of 
$750.00 with interest thereon from the 27th day of March, 1931, until 
paid. 

"2. That the said amount be, and i t  is hereby declared to be a specific 
lien upon the 71 acres of land set out and described in paragraph three 
of the complaint, to wi t :  Lying and being in Cumberland County on 
the west side of the Cape Fear  River"; specifically described as in the 
complaint in present action, "being the same land conveyed by Robert 
Strange and wife, Mae B. Strange, to D. W. Townsend, Jr . ,  by deed 
dated March 27, 1923. 

"3. That  the defendants have two months from the date of this judg- 
ment to redeem said land by paying into court the full amount of the 
judgment, interest and costs, the last thirty days of which two months 
may run contemporaneously with the time of the advertisement of the 
sale and that  after the expiration of said two months the said defendants, 
and each and all of them, shall be forever barred of any and all equity 
of redemption in said land or any part thereof. 
"4. That  the plaintiff be allowed to become a bidder and if necessary 

a purchaser of said land. 
"5 .  That  H. S. Averitt be. and he is hereby appoii~ted commissioner 

to sell the land set out and in this judgment to the highest bidder for 
cash a t  the courthouse door in Cumberland County after due and lawful 
advertisement, and that he report his proceedings in this cause into the 
office of the clerk of the court. 

"6. That  he recover of the defendants his costs in this action . . ." 
The judgment roll of the action of foreclosure, in wliich the foregoing 

j u d p w n t  was rendered and docketed is lost, hut the pdgment  is dock- 
eted in Judgment Docket in office of the Clerk of the !superior Court of 
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said county as indicated, and the following entry appears on this docket: 
"The land set out and described in the complaint in this action having 
been sold to Mrs. May Smith for $500, this judgment is cancelled as to 
the deficiency after giving credit for the $500 the land brought. This 
Sept. 21, 1934--H. S. Averitt, Plaintiff's attorney." 

And the agreed facts identify and attach as an exhibit a copy of notice 
of sale of said land by Commissioner H. S. Averitt, dated 25 August, 1933, 
published in a certain local newspaper, weekly for four weeks, beginning 
31 August, 1933, expressly "under a judgment and decree of the Superior 
Court in an action entitled 'Henry R. Smith, Administrator d. b. n. of 
Robert Strange, deceased, vs. D. W. Townsend, Jr., et al.,' " and fixing 
Monday, the 25th day of September, 1933, the first day of September 
Term of Superior Court, at 12 o'clock noon at the courthouse in Cumber- 
land County as the time and place when and where the land would be 
exposed to sale to the highest bidder for cash,-the sale to be subject to 
confirmation by the court. 

Thereafter on 10 August, 1945, H.  S. Averitt, Commissioner appointed 
in the aforementioned and entitled action, made a deed to May H. Smith, 
purporting to convey said 71-acre tract of land, for purposes recited as 
follows: "That whereas, the said H.  S. Averitt, Commissioner, being 
thereto licensed by a judgment and decree of the Superior Court, Cum- 
berland County, North Carolina, in the above entitled action, did on 
Monday, the 25th day of September, 1933, being the first day of Septem- 
ber term of the Superior Court, at  the hour of 12 :00 noon, at  the Court 
House door in Cumberland County, North Carolina, after due and lawful 
advertisement, once a week for four weeks, in People's Advocate, a news- 
paper published in Cumberland County, and also by notices posted at 
the Court House Door and at  three other public places in Cumberland 
County for thirty days next preceding the date of sale, expose to sale to 
the highest bidder for cash the land hereinafter described, at which time 
and place the said May H. Smith became the last and highest bidder for 
said land for the sum of Five Hundred and no/100 ($500.00) dollars; 
and whereas, it appears that after the lapse of the 20 days allowed by 
law from the date of sale, the said sale was confirmed and the said Com- 
missioner on payment of the purchase-money executed to the said May H.  
Smith a deed in fee simple for said land which deed is now lost or mislaid 
and cannot be found, having never been registered and whereas, the said 
Commissioner is now willing to execute to the purchaser another deed 
for said land in lieu of the said deed which has been lost or mislaid." 

Moreover, on 20 April, 1930, Fannie Strange and 17 others as the 
heirs at law of Robert Strange, deceased, as parties of the first part, in 
consideration of premises therein set forth, made a quitclaim deed to 
Henry R. Smith quitclaiming "all and singular their right, title and 
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interest in and to the estate of Robert Strange, deceased, be it real, per- 
sonal or mixed, wheresoever the same may be situated, saving and except- 
ing, however, any specific devise or bequest to any one of the parties of 
the first part in said last will and testament contained, . . . etc." 

Defendants are and have been in the actual continuous possession of 
the 71 acres since the Fall of 1933. 

And defendant Henry R. Smith paid the ad valorem taxes for the 
year 1930, when the land was listed in the name of H. L. Townsend, and 
for the years 1931, 1932 and 1933, when it was listed in the name of 
G. W. McCollum, and then listed it in his own name for the succeeding 
years, and paid the taxes through the year 1947. 

Plaintiffs allege in their complaint that they are the owners in fee of 
the 71-acre tract; and that the claim of defendants is not valid either in 
law or equity because (1) under G.S. 1-47 and G.fi. 1-234 the force of 
a judgment of any court is exhausted at  the expiration of ten years from 
the rendition thereof, and hence the commissionei-'s deed to May H. 
Smith, described above, having been made more than ten years after the 
rendition of the judgment authorizing such deed, is invalid; and (2)  
under G.S. 47-18 no conveyance of land is valid to pass any property as 
against a purchaser for a valuable consideration unless such conveyance 
is registered; and plaintiffs are purchasers of this land for a valuable 
consideration at  a time, and had their deed for such land registered, when 
there was no registration of defendants' purported deed. 

Defendants, on the other hand, deny said allegations of plaintiffs' 
complaint and assert their claim of ownership of the land in question, and 
for further defense aver : (1) That plaintiffs are estopped from main- 
taining this action, by the judgment of 10 July, 1923, rendered on fore- 
closure action entitled as hereinbefore set forth,-forever foreclosing all 
of the defendants therein from any and all equity of redemption in the 
71-acre tract of land mentioned in both actions. (2) "The defendants 
in the former action having failed to redeem the l i d  as in the decree 
provided, and May H. Smith having become the owner thereof under the 
sale and conveyance by H. S. Averitt, commissioner, in 1933, and said 
defendants having abandoned all claim thereto, and mither listed nor paid 
the taxes thereon, and Henry R. Smith, owner of the estate of Robert 
Strange, deceased, and as his Administrator and the plaintiff in said 
action, relying thereon and the perpetual bar decreed against defendants 
therein, caused the judgment to be cancelled on the judgment docket on 
21 September, 1934, as to the $250.00 deficiency; and the defendants in 
this action, and those under whom they claim, having listed and paid 
the annual taxes on the land for many years and also caused public notice 
to be given at  the purported sale by E. R. MacEethan, Jr., Trustee, of 
the claim and ownership of the land by defendants, ar d those under whom 
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they claim, so that the plaintiffs in the present action had full notice and 
knowledge thereof, the plaintiffs herein, in good conscience, ought to be 
and are estopped now to claim the land or maintain this action." 

And defendants aver that they and those under whom they claim are 
and have been in possession of the land in question, under known and 
visible lines and boundaries, and under color of title, for more than seven 
years next preceding the commencement of this action. 

Defendants also plead the three year-the ten year-and the twenty 
year-statutes of limitations, respectively, in bar of this action. 

The court, upon consideration of the pleadings and agreed statement 
of facts, and under pertinent and applicable principles of law, entered 
judgment declaring (1)  that defendants are seized of said premises in fee 
and are rightfully in possession of the same; and ( 2 )  that plaintiffs have 
no right, title or interest in and to the same, and are not entitled to any 
of the relief sought by them; and (3)  that defendants go without day and 
recover of plaintiffs their costs. 

Plaintiffs appeal therefrom to Supreme Court and assign error. 

Tally & Tally and Alexander Cook for plaintiffs, appellants. 
Robert H. Dye for defendants, appellees. 

WINBORNE, J. Plaintiffs, as appellants on this appeal, on the facts 
of record, which they concede, and fairly so, we think, fail to show error 
in the judgment from which appeal is taken. I n  their brief, as premises 
to argument on questions of law sought to be presented, appellants sum- 
marize the facts, in pertinent part, in this manner: 

"By judgment of the Superior Court of Cumberland County dated 
and docketed 10 July, 1933, in an action to foreclose a mortgage, defend- 
ants were given a certain length of time in which to pay the balance of 
the mortgage indebtedness, otherwise to be perpetually barred from any 
interest in the land in controversy in this case and the land to be deeded 
to May H. Smith, a defendant (now deceased) in the instant case, and 
the successful bidder at the court-ordered sale. Defendants did not 
redeem within time allowed. Accordingly, the operative provisions of 
the judgment confirming sale to Mrs. Smith applied and deed should 
have been made to her by the court-appointed commissioner." 

Thus appellants concede that the defendants in the foreclosure action 
did not redeem the land, either within the time specified or at any time, 
and that, hence, by the terms of the judgment therein rendered, they 
were "forever barred of any and all equity of redemption in said land or 
any part thereof." 

The general rule is that a judgment of a court of competent jurisdiction 
is final and binding upon parties to the action or proceeding, and those 
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standing in privity to them. Gibbs v. Higgins, 215 N.C. 201, 1 S.E. 2d 
554; Current v. Webb, 220 N.C. 425, 17  S.E. 2d 614, and others. The  
term "privity" means mutual  or successive relationship to the same rights 
or property. Black's Law Dictionary. 

I n  accordance with this principle of law, the judgment in the fore- 
closure proceeding is binding upon the defendants therein, and they are 
thereby barred of any equity of redemption in the ;and which was the 
subject of that  proceeding. Hence there remained in no one of them any 
interest in the land, or  any right to foreclose and sell the land under a 
deed of trust registered subsequent to the mortgage deed involved in the 
foreclosure proceeding. And the defendants there t r e  the predecessors 
in title of the present plaintiffs as shown by the agwed facts, and these 
plaintiffs stand in privity to them in respect of the property in contro- 
versy. 

Moreover, appellants, having further conceded that  N a y  H. Smith was 
"the successful bidder a t  the court-ordered sale," and that  "the operative 
provisions of the judgment confirming sale to Mrs. Smith applied and 
deed should have been made to her by the court-lippointed Commis- 
sioner," and i t  appearing that  she paid the purchase price, she became 
more than a preferred bidder. See Lord u. Meroney, $9 K.C. 1-1; Flem- 
ming v. Roberts, 84 N.C. 533; R e r n p  2.. Kemp,  55 N.C. 492; Lynn  v. 
Lowe, 88 N.C. 478; Long u. J n r m t t ,  94 N.C. 444; Panzphell v. Fnrley, 
158 N.C. 42, 73 S.E. 103. 

But  whatever the rights of May H. Smith are, the plaintiffs, stantli~ig 
in privity to those parties expressly barred of rights in respect to the 
land involved, as above stated, are likewise barred and estopped, and 
they may not challenge the rights of May H. Smith iis successful bidder 
a t  the foreclosure sale. 

Nevertheless, there is evidence in the agreed facts to support a finding 
that a deed was made to May 11. Smith prior to 21 September, 1934, the 
date of the marginal entry on the judgment docket. And when a deed 
has once been delivered its subsequent loss or destruction will not direst 
title to the grantee. See Powers 2). Xurray ,  155 N.C. 336, I17  S.E. 161. 

I11 the light of these principles and holdings, other questions need not 
be treated,-and the judgment brlow is 

Affirmed. 
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MARTIN FLYING SERVICE, INC., v. LdWRENCE MARTIN AND E. H. 
BROCKENBROUGH. 

(Filed 13 December, 1950. ) 
1. Trial 8 23f- 

While nonsuit should be granted for a fatal  variance, since such variance 
amounts to a failure of proof, where the variance is not such as  will 
defeat recovery and the allegation is not such as to mislead defendant, 
as  where an espress contract is alleged and the proof tends to establish 
a n  implied agreement, nonsuit is properly refused. 

2. Pleadings 8 24a- 
Where the difference between the allegation and proof is not substantial 

and could not mislead the other party, as  where plaintiff declares on an 
espress contract and seeks to recorer on a n  implied agreement arising 
out of the same transaction, the variance is not fatal. 

3. Trial 8 3 l b -  
The court is required to state the evidence to the extent necessary to 

explain the law applicable thereto and to give equal stress to the respective 
contentions of the parties, G.S. 1-180, as rewritten by Chap. 107, Session 
Laws of 1949. 

4. Same: Money Received § 4--Charge held for  error  in failing t o  explain 
law applicable t o  defendant's contention supported by evidence. 

Plaintiff sought to recover as  for money had and received the amount 
paid by it  to a bank on a note secured by a chattel mortgage on an airplane 
esecuted by defendants. Defendants contended that plaintiff leased de- 
fendants' plane for student training under an agreement to pay the bank 
installments on the mortgage note as  they became due out of the sums 
received from student pilots for use of the plant>. H c l d :  An instruction 
in effect leaving the jury to answer the issue of indebtedness either noth- 
ing or the amount of the note paid by plaintiff must be held for reversible 
error in failing to submit to the jury the question of the amounts received 
by plaintiff from student pilots which, under defendants' contentions, 
should have been paid by plaintiff on the note under the rental agreement. 
leaving defendants liable only for the anlounts paid by plaintiff on the note 
out of its corporate assets. 

APPEAL by defendant Rrockenbrongh f rom Pliillips, J . ,  J u l y  Term,  
1950, of GASTOPI'. New trial.  

Plaintiff corporation instituted this  action to recover of defendants 
money paid to  their  use and benefit, u n d w  mistake of facts. 

There  was verdict in favor  of plaintiff f o r  $2,792.40, and f r o m  judg- 
ment predicated thereon defendant Brockenbrough appealed. 

Bulwinkle & Zozuard f ~ r  plainti , ,  appellee. 
Alvin A. London, J .  C. Sedberry, and Robert G. Sanders for defendant 

Brockenbrough, appellant. 
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DEVIN, J. The plaintiff based its action upon the allegation in its 
complaint that i t  had made payments to the Wachovia Bank & Trust 
Company at various times in 1947 and 1948 aggregzting $2,792.40, which 
payments were credited on and used for the paymeni; of a note of $3,193.32 
secured by chattel mortgage which had been executed by the defendants 
and owed by them to the bank, and that the defendants had received this 
amount to their use and benefit and now refuse repayment. 

Defendants denied the material allegations of the complaint, and 
further alleged that the defendants owned a Cessna Twin Engine Air- 
plane on which mas due $3,193.32, evidenced by note and chattel mort- 
gage to the bank in that amount, payable in monthly installments of 
$266.11; that the plaintiff corporation, or a partnership under the same 
name which it took over, had leased the airplane for use in its flying 
school under agreement to pay as rental therefor the installments due on 
defendants' note, and that the payments to the bank were made pursuant 
to this agreement. 

From the evidence offered, taking it up in chronological sequence, it 
appeared that in 1946 defendant Martin and E. B. Robinson entered into 
a partnership agreement to engage in the business of operating airports, 
training airplane pilots, and selling, servicing and operating airplanes 
under the name of Martin's Flying Service, Martin to own two-thirds of 
the business, assets and profits, and Robinson one-third. On 3 February, 
1947, defendant Martin and defendant Brockenlrough became joint 
owners of the airplane described and executed to the bank note and chattel 
mortgage thereon in the sun1 of $3,193.32. 

On 14 October, 1947, defendant Martin conveyed his two-thirds inter- 
est in the partnership to E. B. Robinson, making Robinson sole owner. 
The bill of sale for this transaction recited the inclusion in the sale of 
all shop and office equipment, airplanes, veterans' school supplies, ac- 
counts, contracts and all other personal property owned and used in 
connection with the operation of the business under the name of Martin 
Flying Service. ,4s part consideration for the conveyance Robinson 
agreed to assume and pay all notes, accounts and other liabilities due or 
to become due by Martin Flying Service. 

Apparently about this date Martin Flying Service. Inc., which there- 
tofore had been incorporated, took owr  and continued to operate the 
business, with E. B. Robinson as President. 

Thereafter on 4 December, 1947, E .  B. Robinson 2nd defendant Brock- 
enbrough executed a note to the bank in the sum of $825 secured by lien 
on the Cessna plane, the note payable in monthly installments of $137.65. 
This note was paid one-half by Robinson and one-half by defendant 
Brockenbrough, each paying monthly $68.82, and the note was marked 
paid July, 1948. Defendant Brockenbrough testified this note was given 
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to "refinance" the balance then due on the $3,193 note. The $3,193 note 
was marked paid 21 January,  1948. 

E. B. Robinson testified he paid all of the $3,193 note except about 
$400 paid by Brockenbrough as above shown, and that  this money paid 
off and discharged the note and chattel mortgage of the defendants; that  
he made those payments under the mistaken belief that  the bill of sale 
from defendant Martin included Martin's half interest in the plane, and 
that  the note to the bank was a liability of Martin's Flying Service which 
he had agreed to assume, but that  defendants denied he had any right to 
the plane and removed i t  from the flying field. 

I n  the itemized statement of payments to the bank attached to the 
complaint appear two payments of $266.11, 18 October and 28 November, 
1947, and $532.22, 17  November, 1947. Apparently this accounts for 
four monthly installments on the $3,193 note. There also appear the six 
monthly payments of $68.82-$412.93-paid by Robinson on the $825 
note. The  last item on this statement is the undated item of $1,315.03, 
which added to the other items mentioned makes the total of $2,792.40, 
the amount plaintiff is suing for in this action. 

On behalf of the defendants i t  was testified by defendant Martin that  
he purchased one-half interest in the Cessna plane with his own money; 
that  Robinson declined to buy;  that  the plane was brought to the field 
of Martin's Flying Service and leased to the Government for the training 
of students a t  $35 an  hour, the net profits to be divided between him and 
Brockenbrough, and that  payments on the plane were made out of these 
rentals. Martin also testified that  a t  the time he sold his interest to 
Robinson the books showed Brockenbrough was due something over $400, 
and that  the Government owed for flying time. The plane was not in- 
cluded in the bill of sale. Brockenbrough did not remove the plane until 
July,  1948. Another witness, who had been Vice-president of plaintiff 
corporation and chief pilot, testified the plane was used after Martin sold 
his interest; that  15  or 20 students were trained requiring minimum of 
20 hours each a t  $35, and that  the money was paid to  Martin Flying 
Service, Inc. I n  addition defendant Brockenbrough testified that  the 
plane was used by Martin's Flying Service on a rental basis, the net 
amount after paying expenses to be paid to the bank;  that  after Martin 
sold his interest Robinson for the plaintiff agreed to continue the arrange- 
ment;  that  he, Brockenbrough, then asked for the amount due him on 
past transactions and was told the books had not been audited; that he 
has never received anything for the use of his plane; that  the note of 
$825 executed 4 December, 1947, was to refinance the balance then due 
on the $3,193 note. A t  that  time Robinson did not state he had paid out 
any money for the defendants. Witness also testified that  with a repre- 
sentative of the bank he went to see Robinson; that  Robinson had been 
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advised if he wished to use the plane to complete student training, pay- 
ments on the plane must be brought up-to-date; that rather than have 
the bank repossess the plane it was agreed that Robinson and Brocken- 
brough should sign the $825 note, each paying half of the amount owing; 
that the payments of $532.22 and $266.11 rnade in November, 1947, were 
given to bring the payments up-to-date. 

Defendants contended that plaintiff's president was well aware that 
the plane belonged to the defendants, and that i t  was being used on a 
rental basis, payments therefor to be made to the bank as credits on 
defendants' note; and further that plaintiff's evidence as to an undated 
item of $1,315, for which he now claims repayment from defendants, 
was vague and indefinite; that this item should be considered in connec- 
tion with the evidence that the balance on the note of $3,193 was settled 
by the note of 4 December, 1947, and that the item now claimed should 
be rejected. 

Defendant Brockenbrough assigns as error the dwial  of his motion 
for judgment of nonsuit on the ground that in the complaint it was 
alleged that the payments to the Wachovia Bank 8: Trust Co. for the 
benefit of defendants were made "under an express contract," whereas 
the proof as to appellant tended to show only an implied contract to repay 
money had and received to the use and benefit of the defendants-one of 
the common counts in assumpsit.  The motion wrts properly denied. 
The rule is established that evidence of material inatters not alleged 
will not be received or avail against a motion to nonsuit (Whichard  
v. Lipe, 221 N.C. 53, 19 S.E. 2d 14), but the variance here cannot be held 
faial. B r o w n  v. I'el. Co., 169 X.C. 509, 86 S.E. 290; Oafes  v. Kendall ,  
67 N.C. 241 ; G.S. 1-168 ; G.S. 1-169. One may sue on an express contract 
and recover on an implied contract (TVittEo.wski v. Harris,  64 F. 712) 
unless the allegation is such as to mislead the defendant. The rule is 
stated by Justice W a l k e r  in delivering the opinion of the Court in T a l l ~ y  
11. Granite Quarries Co., 174 N.C. 445,93 S.E. 995 : "When the difference 
beiween the allegation of the pleading and proof is substantial, so that 
the other party is grossly misled by it, and it really ,imounts to alleging 
one cause of action and proving another, it is not a variance merely, 
but a failure of proof." To the same effect is the holding in Whichard 
v. Lipe, supra. The appellant in the caw at bar was in nowiee misled. 

The appellant Brockenbrough also assigns error in that the court did 
not call to the attention of the jury material contentions of the defend- 
ants, nor explain the law arising on the evidence offered on their behalf 
as required by G.S. 1-180. An examination of the Judge's charge in 
connection with the evidence herpinbefore set out ai, some length leads 
us to the conclusion that the appellant's assignment of error in this 
respect is well-founded. 
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G.S. 1-180, as rewritten by Chapter 107, Session Laws 1949, requires 
the trial judge to "declare and explain the law arising on the evidence 
given in the case." He  is not required to state the evidence, "except to 
the extent necessary to explain the application of the law thereto." This 
would seem to require that the Judge in explaining the law to the jury 
should state the evidence from which the questions of law arise, and the 
rules of law applicable to those facts. He  must also "give equal stress 
to the contentions" of the parties. S. v .  Ardrey, 232 N.C. 721; Grant 
v. Bartlett, 230 N.C. 658, 55 S.E. 2d 196; Lewis v. Watso,n, 229 N.C. 20, 
47 S.E. 2d 484. 

According to the record before us the Judge charged the jury in sub- 
stance that if the plaintiff made the payments to the bank believing it 
owed the amounts so paid as debts of the Flying Service which it had 
assumed, and that the defendants received the benefit of these payments 
in the settlement and discharge of their note and chattel mortgage, plain- 
tiff would be entitled to recover of defendants the amounts so paid. But 
that if the plane belonged to the defendants and there was an agreement 
that the plane be used to pay off the debt due the bank, and the plane 
was used by plaintiff a sufficient time to pay off the debt, and i t  was paid 
off by that method, the answer to the issue would be "nothing." 

Without additional instruction the court stated briefly the contentions 
of the parties as to the issue submitted. I n  doing so the court stated 
the defendants' contention that they owned the entire interest in the 
plane, and that they had an agreement with plaintiff for its use in train- 
ing students for the Government, the payments therefor to be applied to 
the payment of the note and chattel mortgage in the bank; and that the 
plane was so used, and that money paid to the bank was derived from 
use of the plane and did not come from assets of the corporation. And 
further that although plaintiff's witness testified he paid $2,792 on this 
note the checks offered do not aggregate more than $1,400. The court 
then stated the contrary contention of plaintiff "that the plaintiff insists 
and contends even though he has not offered all the checks to substantiate 
it, the defendants admit the difference that's what was paid after the 
corporation took over the affairs of the partnership; the plaintiff says 
and contends that would be the difference that was paid by the corpora- 
tion to the bank, which would be all except the amount Brockenbrough 
paid, which would be $2,792.40." 

The defendant Brockenbrough contends that the evidence which he 
offered raised the question whether there was an agreement on the part 
of the plaintiff, or to which he assented, for the rental of the defendants' 
airplane for student training at  a lucrative price, and, if so, how long 
was the plane so used by plaintiff and what amount was derived from 
that source for which the appealing defendant was entitled to credit; 
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and as a corollary what amounts were actually p,sid by plaintiff corpo- 
ration from its assets to the bank on defendants' note. He  contends the 
impression was given the jury that they must answer the issue "$2792.40," 
or "nothing," without submitting to the jury some intermediate ground, 
as warranted by the evidence, upon which to rest a verdict. Davis v. 
Morgan, 228 N.C. 78 (82), 44 S.E. 2d 448. He  complains that the evi- 
dence relating to these matters and the law arhing therein were not 
sufficiently stated to the jury. 

The credibility of the witnesses and the weight to be given their testi- 
mony were matters for the jury. Without expressing any opinion thereon, 
we have stated the evidence only for the purpose of noting the questions 
of law relating thereto and arising thereon, and .:o determine if appel- 
lant's assignments of error as to the court's instruction to the jury are of 
sufficient merit to warrant a new trial. On the record we think there 
should be another hearing. 

There were other exceptions noted at the trial and brought forward in 
defendants' assignments of error, but it is unnecessary to consider then1 
as they may not arise on another trial. 

New trial. 

WACHOVIA BANK & TRUST COMPANY A K D  ZEB GRUBB LITTLE, CO- 
EXECUTO~W AND CO-TRUSTEES UNDER THE WILL O F  ZEB VANCE GRUBB, 
V. ALMA LEE GRUBB, EDNA GRUBB LITTLE, BEULAH GRUBB 
FITZGERALD, R. C. FITZGERALD, EULA GIZUBB BECK, RALPH 
BECK, THEO GRUBB, MIRIAM GRUBB, LILLIAN GRUBB, ZEB 
GRIJBB LITTLE, INDIVIDUALLY, JUNE CARTER LITTLE, SARAH JEAN 
HOLLAND LITTLE, FLORENCE HUDDLE, JOHN HUDDLE, R. C. 
FITZGERALD, JR., LOTTA FITZGERALD, ROBERT EDWIN FITZ- 
GERALD, MAY FITZGERALD, ROBERT EDWIN FITZGERALD, JR., 
THOMAS K. FITZGERALD, W. B. HUNT, GUARDIAN FOR LOU GRUBB 
AND ROBT. GRUBB, JR., MINORS ; LOU GRUBB, ROBERT GRUBB, JR., 
AND THE TJNBORS ISSUE OF EDNA GRUBB LITTLE, BEULAH GRUBB 
FITZGERALD, EULA GRUBB BECK, THEO CkRUBB, LOU GRUBB. 
JUNE CARTER LITTLE, ZEB GRUBB LITTLE AND ROBERT GRUBB. 
JR., AND HUBERT E. OLIVE, GUARDIAN AD LITEM FOR ROBERT EDWIN 
PITZGERALD, JR., THOMAS K. FITZGERALD, AND THE UNBORN ISSUE 
OF EDNA GRUBB LITTLE, BEULAH GRUBB FITZGERALD, EULA 
GRUBB BECK, THEO GRUBB, LOU GRUBB, JUNE CARTER LITTLE. 
ZEB GRUBB LITTLE AND ROBERT GRUBB, JIL. 

(Filed 13 December, 1950.) 
1. Wills 9 38-  

The corpus of the estate remaining after paym?nt of specific legacies, 
taxes, debts, and costs of the administration, is the residue, and while the 
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amount cannot be determined until the administration is complete, it is 
then to be determined as of the date of the testator's death. 

f2. Wills § 84-Beneficiaries of income held entitled thereto from date of 
testator's death. 

The will in suit devised the residue of the estate in trust with provision 
that "the entire net income" be "paid monthly, or quarterly, after the 
expiration of three years from the date of my death" to named beneficia- 
ries. H e l d :  The income from the trust for the first three years should 
not be added to the corpus of the estate, but the beneficiarks named are 
entitled thereto with payment merely postponed until three years after 
testator's death, both under the general rule that the beneficiary of income 
is entitled thereto from the date of testator's death, and also in accordance 
with testator's intent as expressed in the instrument, since the word 
"entire" used in the bequest of the income imports all the income undimin- 
ished and unimpaired. 

APPEAL by petitioners and respondent Hubert E. Olive, guardian 
ad litem, from Clement, J., September Term, 1950, DAVIDSON. Affirmed. 

Petition for construction of will and for advice and direction in the 
administration of a testamentary trust. 

On 31 August 1949, Zeb Vance Grubb of Davidson County died testate. 
H e  was the owner of a large estate located in Davidson County. H e  
devised and bequeathed to petitioners, in trust, all the residue of his 
estate, after the payment of debts, costs of administration, and specific 
legacies, to administer the same for a period of twenty years. 

The pertinent trust provision is as follows: 
"Article X I V  . . . 
"(1) The entire net income derived from my trust estate shall be paid 

monthly, or quarterly, after the expiration of three years from the date 
of my death and probate of this will, to the following:" (his widow and 
other named beneficiaries.) 

The will also provided that no cash legacy other than the gifts te  four 
named beneficiaries should be paid "within three years from the date of" 
his death. While there was a codicil to the will, it  is not material to the 
controversy here presented. 

On 24 May 1950, testator's widow, recipient of 52% of the income 
derived from the trust, notified petitioners, who are also executors, that  
she claimed her ratable part  of the income derived from the residuum of 
the estate from and after the death of the testator. Certain legatees who 
are to share in the corpus of the estate a t  the expiration of the trust 
contend that  the income accruing during the three-year period next after 
the death of testator becomes a part  of the corpus of the estate and is not 
distributable as income. The petitioners, faced with this controversy 
respecting the administration of the estate, filed the petition herein to 
obtain the advice of the court and directions as to the proper disposition 
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TBUBT Co. v. GEURB. 

of the net income of the trust estate accruing during the three years next 
after the death of testator. 

The court below adjudged that the beneficiaries of the trust estate are 
entitled to the entire net income of the trust accruing from and after the 
date of the death of the testator and directed the trustees to disburse the 
same in accord with the terms of the will. The petitioners and Hubert E. 
Olive, guardian ad l i t em of certain infants who may share in the final 
distribution of the corpus of the trust, excepted and appealed. 

Hudson & H u d s s n  and Charles 1Y. illauze' for petitioner appellants. 
Huber t  E. Olive, guardian ad l i tem,  in propria persona. 
L i n n  & Shuford  and l3on A. Walser  for Alma Lee Grubb, appellee. 

BARNHILI., J. The residue of the testator's estate was devised to peti- 
tioners in trust. The residue of an estate comprehends all of the estate 
left by the testator at  the time of his death, subject to all deductions 
required by operation of law or by direction of the testator. Conversely 
stated, the residue is that part of the corpus of the estate left by the 
testator which remains after the payment of specific legacies, taxes, debts, 
and costs of administration. Webster's New Int.  Dic. (2d Ed.) ; Calla- 
ghan, Cyc. Law Dic. (2d Ed.) ; T r u s t  Co. v. Jones, 210 N.C. 339, 186 
S.E. 335. 

While the exact nature and quantum of the r e d u e  cannot be deter- 
mined until the administration is complete, i t  is formed at the death of 
the testator and must be ascertained as of that date. T r u s t  Co. v. Jones, 
s u p m ;  T r u s t  Co. v. S m i t h ,  165 N.E. 657 (Mass.). 

When such residue has been devised in trust with direction that the 
income therefrom shall be paid to narned beneficiaries, does the income 
accruing during the three-year period next after the death of testator 
constitute a part of the corpus of the trust, or must it be accounted for 
as income and disbursed as such? 

On this question there is some division of judicial opinion. One line 
of cases establishes what is known as the English rule under which such 
income must be added to and accounted for as pan; o f  the corpus of the 
estate. The other line has formulated a rule, sometimes called the Massa- 
chusetts rule, which has been adopted by the authors of the Restatement 
of the Law of Trusts as representative of the weight of current authority 
on the subject. 

The latter rule is there stated as follows : 
"Where a trust is created by will and by the terms of the trust the 

income is payable to a beneficiary for a designated period, the beneficiary 
is entitled to income from the date of the death of the testator, unless it is 
otherwise provided in the will. The rule here stated is applicable to 
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trusts created by a specific devise or legacy, by a general pecuniary legacy, 
and by a residuary devise or bequest; and it is immaterial whether the 
same person is designated as executor and trustee." Restatement of the 
Law of Trusts, sec. 234, p. 692; Cannon v. Cannon, 225 N.C. 611, 36 S.E. 
2d 17; 54A.J.  92; Anno. 70 A.L.R. 636, 105 A.L.R. 1194, and 158 A.L.R. 
441. 

Under this rule those to whom the income is to be paid are entitled to 
the income from the date of the death of testator unless it is otherwise 
provided in the will. 

The appellants concede that the general rule, as above quoted, prevails 
in this jurisdiction, Cannon v. Cannon, supra, and that nothing else 
appearing, all the income must be disbursed as directed in the will. But 
they stressfully contend that it is "otherwise provided in the will"; that 
the language "after the expi;ation of three years from the date of7' testa- 
tor's death fixes the time the income shall begin to accrue to the use of 
the beneficiaries, as well as the time the payments to them are to begin. 
We agree that the will specifically designates the income which is to be 
paid to beneficiaries of the trust and that the language in the mill is 
controlling, but we do not concur in their conclusions as to the effect of 
the language used by the testator. 

The devise to the trustees took effect as of the date of the death of the 
testator. The trustees are to pay "the entire net income" derived from 
the trust estate to the named beneficiaries. "Entire" connotes 
"total," "all," "undiminished," ('unimpaired," "undivided." Webster's 
New Int. Dic. (2d Ed.). The payment of anything less than the entire 
net income accruing from the trust property from and after the date of 
the death of the testator would not suffice to meet the express directions 
of the testator. The beneficiaries must receive all, undiminished and 
unimpaired by any deduction, or by application, in whole or in part, to 
other purposes. 

The language '(after the expiration of three years from the date of my 
death" designates the time payments to the beneficiaries shall begin and 
merely postpones the enjoyment of the gift. Priddy d Co. v. Sanderford, 
221 N.C. 422, 20 S.E. 2d 341; Carter v. Kempton, ante, p. 1, and cases 
cited. 

The language used by the testator is clear. His purpose and intention 
as expressed thereby are controlling. Conrad v. Goss, 227 N.C. 470, 
42 S.E. 2d 609; Taylor v. Taylor, 228 N.C. 275,45 S.E. 2d 368; Schaeffer 
11. Haseltine, 228 N.C. 484, 46 S.E. 2d 463; Trust Co. v. Shelton, 229 
N.C. 150, 48 S.E. 2d 41; Sutton v. Quinnerly, 231 N.C. 669. 

The testator made a similar provision in respect of the payment of 
specific legacies. I t  would seem to be apparent that his intention was to 
give the executors ample time within which to settle the estate, free from 
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the demands of devisees who might become importunate. I n  any event, 
the language used discloses his intent as to the qua?ltum of the income 
which was to be paid to the beneficiaries. Tha t  intent must be effectuated. 

S o  then, whether we apply the general rule prevailing in  this jurisdic- 
tion o r  resort to the language used by the testator, the result is the 
same. The  net income accruing from the trust proplxty from and after 
the death of the testator must be delivered to  the trustees, intact, to be 
paid by them as directed in I t em XIV (1) of the will. . 

The appellees move to dismiss the appeal of the plaintiffs for that  they 
are not the parties aggrieved. They have no partisan interest i n  the 
controversy, and they are fully protected by the judgment of the court 
below. There was no cause for them to appeal. Even so, the appeal of 
the guardian ad litem is sufficient to bring the case here, and their appeal 
does not complicate the record. The  proceeding is in, Tern and constitutes 
a necessary expense of administration of the estate now i n  the hands of 
plaintiffs as executors. The costs must, therefore, be paid out of the 
funds of the estate. I n  the light of these facts, we may pass the motion 
without a ruling thereon. 

The judgment of the court below is 
Affirmed. 

ROT WALDROP AND WIFE, IRMA FAYE WALDROP, v. TOWN OF 
BREVARD, A MUNICIPAL CORPORATION. 

(Filed 13 December, 1950.) 

1. Deeds 9 13a: Easements fj 1-Grant of land for garbage dump with 
covenant not to sue for annoyance arising from such operation held to 
convey easement running with land. 

The owner of a tract of land conveyed a portion thewof to a municipality 
for express use as a garbage dumping ground, and released and waived all 
right of action which grantors or their successors might ever have arising 
out of the use of the land conveyed for such purpose. Held: The waiver 
or release constituted a covenant not to sue, binding on grantors and their 
heirs and assigns, and operated to create an easement running with the 
land so that purchasers of the remaining lands of bhe grantors, either 
directly or by mesne conveyances, are estopped to maintain an action 
against the city for the nuisance resulting from the operation of the gar- 
bage dump in a reasonably careful and 1,rndent manner, notwithstanding 
that the deed to the city was not in their chain of title. G.S.  47-27. 

2. Easements 5 6- 

Where the owner of land conveys a portion thereof together with an 
easement over his remaining lands by deed duly recorded, grantees of the 
serrient tenement, directly or by mesne vonreyances, )rake title subject to 
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the duly recorded easement, notwithstanding that no deed in their chain 
of title refers to such easement. 

3. Easements 5 9- 
Where a municipality acquires an easement over adjacent lands to 

maintain a garbage dump on lands purchased by it, change in conditions 
in the neighborhood cannot justify the release of the owners of the servient 
tenement of the burden of the duly recorded easement. 

APPEAL by plaintiffs from Rudisill, J., July-August Mixed Term, 1950, 
of TRANSYLVANIA. 

This is an action in which the plaintiffs seek to have abated as a private 
and public nuisance the presently maintained garbage dump of the 
Town of Brevard, and to recover special damages resulting from its 
operation since 1 October, 1946. 

I n  1938 the Town of Brevard purchased from I. F. Shipman and wife 
a tract of land, consisting of five acres, for a garbage dump. The land 
purchased was near the middle of a 120-acre tract owned by the grantors. 
At the time the appellees purchased this land, only the grantors and one 
other family lived on the Shipman lands. 

The duly recorded deed from Shipman and wife to the Town of 
Brevard, in addition to conveying the five-acre tract of land, contains the 
following provisions : 

"Together with a right of way across the lands of the parties of the 
first part 16 feet in width, extending from the road from Rocky Hill to 
Camp Illahee along the present road leading from said road to the prop- 
erty herein described. With the right to construct, reconstruct, repair or 
maintain said road in any manner which the party of the second part 
may see fit. 

"It is understood and agreed that the party of the second part is pur- 
chasing the property hereinabove described for use as a dumping ground 
for garbage, waste, trash, refuse, and other materials and products which 
the party of the second part desires to dispose of. And as a part of this 
conveyance the parties of the first part do hereby grant and convey unto 
the said party of the second part, its successors and assigns, the right, 
without limit as to time and quantity, to use the lands hereinabove 
described as a dumping ground for the Town of Brevard for garbage, 
waste, trash, refuse and othkr materials and products of any and every 
kind which the said party of the second part desires to dispose of by 
dumping on said lands and burning or leaving thereon, and the said 
parties of the first part do hereby release, discharge, waive and convey 
unto the said party of the second part, its successors or assigns, any or 
all rights of action, either legal or equitable which they have or ever 
might or may have by reason of any action of the party of the second 
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part in using the lands hereinabove described as a dumping ground for 
the Town of Brevard, or by reason of any fumes!, odors, vapors, smoke 
or other discharges into the atmosphere by reason of such location 
and use of a dumping ground on the lands hereinabove described. 

"The agreements and waiver hereinabove set out shall be covenants 
running with the remainder of the lands owned by the parties of the first 
part, and binding on said parties as the owners of said lands, and their 
heirs and assigns, and anyone claiming under them, or any of them, as 
owners or occupants thereof." 

After the Town of Brevard began using the land referred to herein 
as a garbage dump, I. F. Shipman and wife began selling other portions 
of the original 120-acre tract. Now some 35 or 40 families live in the 
neighborhood. 

I n  1939 Van R. Tinsley and wife purchased a lot from I. F. Shipman 
and wife, the lot being a portion of the original 120-acre tract and situate 
approximately 300 yards or more from the land used by the defendant 
as a garbage dump. The Tinsleys constructed a house on the lot and 
conveyed the property to the plaintiffs in 1940. They have owned and 
resided on the premises since that time. 

The plaintiffs offered evidence which they contend supports the allega- 
tions of their complaint, to the effect that the garbage dump as main- 
tained by the defendant is a public and private nuisance, and that they 
have suffered special damages as a result thereof. 

The defendant denied the plaintiffs' allegations to the effect that the - 
maintenance and operation of its garbage dump was a nuisance, and 
offered evidence which it contends supports its further answer and defense 
to the effect that its garbage dump has been mai.ltained and operated 
in a clean and sanitary manner, as required by the rules and regulations 
of the District Health Department for Transylrania and adjoining 
counties. The defendant further alleges that the plaintiffs are estopped 
from mai~ltaining this action by reason of the covenants contained in its 
deed from I. F. Shipman and wife, and plead such estoppel in bar of 
plaintiffs' right to maintain the action. 

At the close of plaintiffs' evidence, the defendant moved for judgment 
as of nonsuit. The motion was denied, but upon renewal thereof at the 
close of all the evidence, the motion was allowed. Plaintiffs except, 
appeal and assign error. 

P h i l i p  C. Cocke  a n d  W i l l i n m  ,T. Cocke  for plain l i f t s .  
R a m s e y  & Hill and  Lewis P. H a m l i n  for d ~ f e d n n f .  

DENNY, J. If  it be conceded that the normal operation of the defend- 
ant's garbage dump in a reasonably careful and prildent manner consti- 
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tutes a nuisance, in our opinion these plaintiffs are estopped from assert- 
ing any claim for damages or for other relief by reason thereof, in view 
of the grant and covenants contained in the conveyance from I. F. Ship- 
man and wife to the Town of Brevard. 

I t  was stated in the conveyance to the Town of Brevard, that the 
property was to be used as a garbage dump, and I. F. Shipman and wife 
expressly granted to it the right, without limit as to time and quantity, to 
use the premises conveyed as a dumping ground for the Town of Brevard, 
for garbage, waste, etc., and for themselves, their heirs and assigns, they 
released, discharged and waived any or all rights of action, either legal 
or equitable, which they have or might have by reason of any action of 
the Town of Brevard in using the lands conveyed to it as a dumping 
ground for said town, or by reason of any fumes, odors, vapors, smoke or 
other discharges into the atmosphere by reason of the use of the premises 
as a garbage dumping ground. The parties further stipulated that the 
agreements and waiver set forth in the deed shall be covenants running 
with the remainder of the lands owned by the grantors and binding on 
them "as the owners of said lands, and their heirs and assigns, and anyone 
claiming under them, as owners or occupants thereof." 

"A covenant or agreement may operate as a grant of an easement if it 
is necessary to give it that effect in order to carry out the manifest inten- 
tion of the parties." 17 Am. Jur., Sec. 27, p. 940. 

The grant and release or waiver contained in the deed from I. F. 
Shipman and wife to the Town of Brevard, in our opinion, created a 
right in the nature of an easement in favor of the Town of Brevard, 
upon the remainder of the lands owned by the grantors. And the waiver 
or release of any right to make a future claim for damages or other 
relief, resulting from the use of the premises conveyed to the defendant 
as a garbage dump, constitutes a covenant not to sue and is binding on 
the grantors, their heirs and assigns. Co.nsolidation Coal Co. v. M a n n ,  
298 Ky. 28, 181 S.W. 2d 394; H r m h  v. Irehigh V a l l e y  Con1 Co., 290 Pa. 
322, 138 Pac. 860; J. T. Donohue R e a l t y  Co. v. Wagner ,  154 Md. 588, 
141 A. 337; N a y o r  and Counci lmen of T r o y  z.. Coleman,  58 Ala. 570; 
N a y o r  and Cozincilmen of Cnion  Spr ings  v. Jones, 58 Ala. 654. 13 C.J., 
Section 399, p. 458; 17 C.J.S., Sec. 104, p. 459. "If the owner of prop- 
erty has charged it with a servitude as to the matter complained of, a 
subsequent grantee cannot recover damages therefor." 29 Cyc. 1260. 

The appellants contend they are not bound by the covenants in the 
deed from I. F. Shipman and wife to the Town of Brevard, because (1)  
the Town of Brevard is not plaintiffs' predecessor in title; (2) no deed 
in plaintiffs' chain of title contains or refers to the covenants contained 
in the defendant's deed; and (3)  there has been such a change in the 
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neighborhood it would be unconscionable and ineq~iitable, and against 
public policy to enforce the covenants in the defendant's deed. 

The plaintiffs are relying on the case of Turner  v. Glenn, 220 N.C. 620, 
18 S.E. 2d 197, as authority for their position that since no deed in their 
chain of title contains or refers to the covenants set forth in the Shipman 
deed to the defendant, they are not bound thereby. This position might 
be well taken if we were dealing with restrictive covenants instead of an 
easement and a waiver and release of any and all claims for damages 
incident to the exercise of the easement granted. Grantees take title to 
lands subject to duly recorded easements which hale  been granted by 
their predecessors in title. G.S. 47-27; Walker v. Phelps, 202 N.C. 344, 
162 S.E. 727; Norfleet v. Cromwell, 64 N.C. 1 ;  Burgas v. Stoutz, 174 
La. 586, 141 So. 67; J. T. Donohue Realty Co. v. Wagner, supra; 28 
C.J.S., Section 24, p. 676, et seq. 

I n  the case of Walker v. Phelps, supra, the Virginia-Carolina Joint 
Stock Land Bank owned some 1,200 acres of land, known as the Alexander 
Farm. I t  conveyed 600 acres of the land to the plaintiff Walker and 
others, and granted the right of ingress and egress over certain areas of 
the remaining 600 acres of land retained by the grantor, including certain 
drainage rights, and stipulated that the expense of keeping open a canal 
through the lands sold and those retained should be borne by the owners 
of the respective tracts of land in proportion to the aweage draining into 
the canal. The deed to Walker and others was duly recorded on 24 July, 
1930. Theretofore, on 27 January, 1930, the grantor had entered into 
a contract for the sale of the other 600 acres of the Alexander Farm to 
the defendant Phelps. This contract was not recorded prior to the 
recording of the Walker deed. Phelps contended he was not bound by 
the covenants and stipulations contained in the Walker deed. Connor, J., 
in speaking for the Court, said : "The stipulations contained in the deed 
frorn the Virginia-Carolina Joint Stock Land Bank to the plaintiffs, 
with respect to the Mountain Canal, are covenants which run with the 
land conveyed by said deed. ATorfleet v. Cromwell, 64 N.C. 1. The 
plaintiffs, as grantees in said deed, have the right to use the Mountain 
Canal for the purpose of draining their land, and further have the right 
to require their grantor and all persons claiming title t o  the remainder of 
the Alexander Farm, subsequent to the registration of their deed, to 
coni,ribute to the expense of maintaining said canal, as provided in said 
deed. This right is in the nature of an easement with respect to that part 
of the Alexander Farm which was not conveyed to plaintiffs. I t  is 
enforceable as ~rovided in the deed against the grantor therein, and 
against all persons claiming title thereto under said grantor subsequent 
to the registration of the deed to the plaintiffs." 



N. C. ]  FALL TERM, 1950. 

The plaintiffs' contention that conditions have changed to such an 
extent, in the neighborhood adjacent to the defendant's garbage dump, 
that the covenants in the defendant's deed should not be enforced, is 
without merit. Changed conditions may, under certain circumstances, 
justify the non-enforcement of restrictive covenants, but a change, such 
as that suggested by the plaintiffs here, will not in any manner affect a 
duly recorded easement previously granted. 

We do not construe the plaintiffs' complaint to allege that the nuisance 
complained of was the result of negligent conduct on the part of the 
defendant, its agents or employees. Therefore, in view of the interpre- 
tation we have given to the provisions contained in the defendant's con- 
veyance from I. F. Shipman and wife, plaintiffs' predecessors in title, 
the judgment as of nonsuit entered below should be upheld. 

Affirmed. 

STATE v. STERLING L. HICKS A m  CHESLEY MORGAN LOVELL. 

(Filed 13 December, 1950.) 

1. Criminal Law 5- (6)- 

A fatal variance between indictment and proof may be taken advantage 
of by a motion to nonsuit. 

2. game: Property 9 3- 
Where the indictment charges defendants with conspiracy to maliciously 

damage real property of a named owner, and the proof tends to show a 
conspiracy to injure the property of a different owner, there is a fatal 
variance, and appealing defendant's exception to the refusal of his motions 
to nonsuit will be sustained. 

APPEAL by defendant Sterling L. Hicks from Bennett, Special Judge, 
March Extra Criminal Term, 1950, of MECKLENBURO. 

Criminal action tried upon two bills of indictment, one of which 
charged Sterling L. Hicks and Chesley Morgan Lovell with conspiring 
to damage a building owned by the Jefferson Standard Broadcasting 
Company, by the use of dynamite or other high explosive; and the other 
charged them with conspiring "to maliciously commit damage and injury 
to and upon the real property of the Jefferson Standard Broadcasting 
Company," and "to wantonly and wilfully injure the personal property 
of the Jefferson Standard Broadcasting Company, to-wit : Radio broad- 
casting equipment." 

The defendant Chesley Morgan Lovell pleaded guilty to the charges 
as contained in both bills of indictment. 
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I n  apt  time the Solicitor made a motion to consolidate the cases for 
the purpose of trial, and i t  was so ordered. 

The State offered the defendant Lovell as a witness, who testified that  
he was introduced to the defendant Hicks on Main Street, in Columbia, 
S. C., about 5 :30 p.m., on 1 2  January,  1950, and that  Hicks said he had 
a job for h im;  that  when he inquired as to the nature of the job, Hicks 
said, "We will talk some other place." They then went to a cafe in 
West Columbia. "We . . . talked for two or three minutes and he 
started telling me about the plans, showed me how to get into W-B-T 
tower. H e  first wanted me to (throw' the tower. 13y throwing the tower 
I mean to cut the guy-lines from No. 3 tower. But  he said there was a 
house in range of it, and it might fall on the house, and I said I didn't 
want no part  of it. Then he said we could blow up the transformer. . . . 
IIicks asked me what I would charge to do the j>b, and I told him i t  
n-ould be worth $250.00 and he would have to gin1 me some transporta- 
tion-that I didn't have any car or money. H e  said 'How much trans- 
portation money would i t  take? '  and I said 'Around $25.00.' and he gave 
me $25.00 and left, and I didn't see him any mol-e. . . . Hicks agreed 
to pay me when the job was finished. H e  said he x-as affiliated with the 
Brotherhood-some union. Hicks said if we coul1-l get the transformer 
knocked out, we could put pickets around it, and keep electricians from 
going in there to repair it." 

The State offered evidence by other witnesses terding to show that  the 
defendant Hicks mas in Columbia on the above date, making inquiry 
about the defendant Lovell, and that  1,ovell was located, and Hicks .and 
Lovell went to the cafe in West Columbia, where the defendant Lovell 
testified the agreement was made. The defendant 1,ovell further testified 
that  he received a telephone call on 19 January ,  1950, from a man he 
lhought to be Hicks. "He told me where the dynamite was hid, and I 
picked i t  up." 

According to Lorell, he visited the premises of the Jefferson Standard 
Broadcasting Company on Fr iday night, the 20th, but didn't "like the 
looks of the place, with the tower all lit up, so I hid the dynamite in the 
woods and went back to Columbia." On the following night, "I went 
and got the dynamite-and I went towards the tower with i t ;  and the 
'law' hollered a t  me and I threw i t  down and ran . . . I got access to 
the tower by cutting the barbwire fence." 

On cross-examination Lovell testified, "I do not say that  upon a pay- 
ment of $25.00 I made these two or three trips to Charlotte for the 
purpose of trying to blow u p  the W-B-T tower. 1- was not to blow u p  
the tower-it mas the transformer, not the tower. The transformers are 
not within the fence that  encloses the tower. They are to one side . . . 
1 was going to stick the dynamite under the transformer and light the 
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fuse and leave." The witness admitted he had a criminal record and 
was on probation a t  the time he was arrested in connection with the 
present charges. 

Evidence was offered by the State to the effect that the entire property 
of the Broadcasting Company, consisting of 19 acres, was enclosed by 
four strands of barbed wire, and that there was an individual fence 
approximately five feet high and fifty feet square around each of three 
towers located on the property; and that the gate to each of these enclos- 
ures is kept locked, as required by the Federal Communications Com- 
mission. 

M. J. Minor, Chief Engineer of the Broadcasting Company, testified : 
"There is a transformer, or power mat, west of the transmitter building, 
approximately 150 feet from the building. This is not Jefferson Stand- 
ard property; the property belongs to the Duke Power Company, and its 
purpose is to serve the Jefferson Standard Broadcasting Company." 

At the close of the State's evidence, the appellant interposed a demurrer 
to the evidence and moved for judgment as of nonsuit. The demurrer 
was overruled and the motion denied. 

Hicks then testified in his own behalf and denied that he was in 
Columbia, S. C., on 12 January, 1950, or at any other time since May, 
1948. He  denied having talked with Lovell, and testified he had never 
seen him prior to the preliminary hearing on 23 February, 1950. Ap- 
proximately a dozen witnesses testified they talked with the defendant 
Hicks in Charlotte on 12 January, 1950. And according to the testimony 
of seven or eight of these witnesses, they talked with him between 5:30 
and 0 :00 p.m., on the above date. Certain documentary evidence was also 
introduced, which tended to corroborate the testimony of the defendant 
Hicks and his witnesses in this respect. He  also offered evidence of his 
good character. 

The motion for judgment as of nonsuit was ~enewed at the close of all 
the evidence, and was sustained as to the count charging a conspiracy 
to injure personal property. 

The jury returned a verdict of not guilty as to the charge of conspiracy 
to damage a building owned by the Jefferson Standard Broadcasting 
Company, but "Guilty of conspiracy to damage real property." 

From the judgment entered on the verdict, the defendant Hicks appeals 
and assigns error. 

Aftorney-General McMullan and Assistant Attorney-General Moody 
for the State. 

Ralph V .  Kidd and J .  C. Sedbcrry for defendant Sterling L. Hicks. 

DENXT, J. The appellant assigns as error the failure of the trial judge 
to sustain his demurrer to the evidence and allow his motion for judg- 
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ment as of nonsuit interposed at  the close of the State's evidence, and 
renewed at the close of all the evidence. This assignment of error is 
bottomed on the contention that there is a fatal rariance between the 
charge in the bill of indictment upon which the appellant stands convicted 
and in the proof submitted to the jury. 

The only evidence offered by the State, tending to er,tablish a conspiracy 
to maliciously damage property, was the te~timon~y of the defendant 
Lovell, who entered a plea of guilty and was used as a witness for the 
State. Lovell testified that he was employed by Hicks for a consideration 
of $250.00 to blow up the transformer. There is no evidence of an agree- 
ment to damage the real property of the Jefferson Standard Broadcasting 
Company. The transformer, or power mat, which sc3rres the Broadcast- 
ing Company, according to the State's evidence, is not the property of the 
Jefferson Standard Broadcasting Company, but, on the contrary, is the 
property of the Duke Power Company. 

I n  the case of 8. 1.. Xason,  35 N.C. 341, Rufin, C. ,7., in speaking for 
the Court, said: "In indictments for injuries to property it is necessary 
to lay the property truly, and a variance in that respect is fatal." S. v. 
Hill, 79 N.C. 656; 8. .u. Sherrill, 81 N.C. 550. 

In  the last cited case the defendant and others were indicted for tres- 
pass upon the premises of one Harris, whereas the evidence revealed that 
the trespass was upon the premises of one Lewis. This was held to be a 
fatal variance. 

There is a fatal variance between the indictment and the proof on this 
record. The indictment charges the defendants with conspiring to 
maliciously commit damage and injury to and upon the real property of 
the Jefferson Standard Broadcasting Company. The proof is to the 
effect that they conspired to maliciously commit darnage and injury to 
the property of the Duke Power Compan~.  S. v. Xunley,  224 N.C. 96, 
29 S.E. 2d 17;  S. v. Corpening, 191 N.C. 751, 133 S.E. 14; 8. v. Harbert, 
185 N.C. 760, 118 S.E. 6 ;  8. 1 1 .  Gibson, 169 N.C. 318, 85 S.E. 7 ;  S. 7). 
Davis, 150 N.C. 851, 64 S.E. 498. 

The question of variance in a criminal action may be raised by motion 
for judgment as of nonsuit, or by demurrer to the evidence. S. v. Law, 
821 X.C. 103, 40 S.E. 2d 699; S.  2). GTCICP, 196 N.C. 280, 145 S.E. 399; 
S. 75. Harris, 195 N.C. 306, 141 S.E. 882; S. 7.. Hnrbert, supra; S. v. 
Gibson, supm.  

The motion for judgment as of nonsuit should h a w  been allowed with 
leave to the Solicitor to secure another bill of indictment, if so advised. 
S. v. Law, sqrpm; S. v. Jackson,  218 N.C. 373, 11 S.E. 2d 149; S.  2). 

Gibson, supra. 
12eversed. 
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DORA ANNIE LEE FOUST v. GATE CITY SAVINGS AND LOAN ASSO- 
CIATION, NORMAN A. BOREN, TRUSTEE, ERNEST STADIEM AND 
WIFE, BERNICE L. STADIEM, IDA B. STADIEM, GUARDIAN oa MORRIS 
STADIEM. 

(Filed 13 December, 1950.) 
1. Mortgages § 33b- 

Immediately upon the filing of a n  upset bid in the foreclosure of a mort- 
gage or deed of trust, the clerk acquires jurisdiction and supervisory power 
over the sale, which continues until after final sale and confirmation 
thereof, and his record as  to the amount of each bid, the purchase price, 
and the final settlement (G.S. 45-28 prior to enactment of Chap. 720, Ses- 
sion Laws of 1949) is a public record constituting a n  essential part of the 
foreclosure proceeding. 

2. Mortgages 8 894- 
While inadequacy of the purchase price alone is insufficient to upset 

foreclosure of a mortgage or deed of trust duly and regularly made, never- 
theless where there is a n  irregularity i t  may be considered on the question 
of whether the irregularity was material. 

8. S a m s  
After upset bid, the property in suit, having a market value of from 

$5,500 to $6,000, was actually sold for $825. The trustee erroneously 
reported the bid as  $6,400, which report was on record in the clerk's ofice 
from the date of the sale until confirmation. H e l d :  The irregularity is 
of such substantial nature as  to require a court of equity to vacate the 
confirmation and the deed pursuant thereto without requiring trustors to 
prove that anyone was misled or failed to file a n  upset bid by reason of 
the erroneous report. 

4. Mortgages §§ 99e ( 3 ) ,  39e (5)- 
In  a suit to set aside foreclosure of a deed of trust for irregularity, 

defendants' defense that  they were innocent purchasers for value is a n  
affirmative one upon which they have the burden of proof, and therefore 
they cannot be entitled to nonsuit on the ground of such defense. 

5. Trial 9 24a- 
Nonsuit may not be granted in favor of one who has the burden of proof. 

APPEAL by plaintiff f rom Sink, J., Apr i l  Term,  1950, GUILFORD. 
Reversed. 

Civil action to  vacate deed of foreclosure. 
O n  20 J u n e  1946, plaintiff and  her  husband, now deceased, owned lots 

7 a n d  8 i n  Block 1 of the  Gar land  Daniel  Lutherville Subdivision as  
tenants  by entirety. O n  t h a t  date  they conveyed same b y  t rus t  deed to 
N o r m a n  A. Boren, trustee, t o  secure a debt due G a t e  City Savings and 
Loan Association. 

T h e  grantors  therein having defaulted i n  the  payment  of the  loan 
secured by  the  t rus t  deed. the trustee, on 28 Apr i l  1949, advertised the  
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property for sale as provided by the contract. The last bid of $750 
having been raised by the deposit of $75 in the office of the Clerk of the 
Superior Court of Guilford County, said Clerk (duly ordered a resale. 
The property was again offered for sale. Defendant Ernest Stadiem 
became the highest bidder in the sum of $825. The trustee, on 6 J u l y  
1949, the day of the resale, reported to the Clerk ~n writing that  he had 
sold the property a t  said sale to defendant Ernest  Stadiem, last and 
highest bidder, a t  the price of $6,400. On 18 Ju ly  the Clerk entered his 
decree of confirmation reciting that  the property was sold to Stadiem 
a t  the price of $825 and empowering the trustee to execute foreclosure 
deed to said premises. This deed likewise contains the recital that  the 
property was sold for the price of $825. On 27 July 1949, the trustee 
filed his final account i11 which he accounts for the sum of $825 received 
as the purchase price. On 30 Ju ly  1949, Ernest Stadiem conveyed the 
premises to his wife, defendant Bernice L. Stadiem. 

The property has a fa i r  market value of from $5,500 to $6,000. 
The plaintiff offered evidence tending to establish the foregoing facts 

and rested. The defendants moved to dismiss as in case of nonsuit. 
Thereupon, the court inquired of counsel for plaintiff whether they had 
any evidence to show that  anyone was misled or failed to file an upset 
bid on the property by reason of the erroneous figure reported to the 
court on the bottom of the advertisement of the second sale. Upon 
receiving a negative answer, it  allowed the motion and entered judgment 
of nonsuit. Plaintiff excepted and appealed. 

H a r r y  Rockwcl l ,  T h o m a s  T w r t e r ,  rind C'ooke h Cooke for plaintiff 
appel lant .  

S t e d m a n  H.  H i n e s  and  Chas.  A. I I ines  for de fevdan t s  Gate  C i t y  S a w  
ings  and  Loan  Association and  X o r m n n  A.  Roren ,  T r u s t e e ,  appellees. 

Frazier  & Frazier  for de fendan t s  Ernes t  Sfaditvrt  and  w i f e ,  Bernice  L. 
S t a d i e m  and  Ida B. S t a d i e m ,  npprllees. 

BARKHILL, J. The material facts are not controverted. The property, 
having a market value of from $5,500 to $6,000, was actually sold for 
$825. The trustee erroneously reported that  i t  was bid in  for the sun1 
of $6,400. H i s  report to that  effect was on record in the clerk's office 
from the day of sale until the confirmation of the sale. Anyone seeking 
information concerning the sale wou!d have ascertained that  the property 
sold for more than its reasonable market value. 

These facts raise the single question of law:  Was the irregularity in 
the report of such substantial naturr  as to require the Court to vacate the 
order of confirmation and the deed executed pursuant thereto? We must 
answer in the affirmative. 



N. C.] FALL TERM, 1950. 3 7 

The provisions of G.S. 45-28 are, by operation of law, incorporated 
in all mortgages and deeds of trust and enter into and control any sale 
under such instruments. I n  re Sermon's Land, 182 K.C. 122, 108 S.E. 
497. The jurisdiction of the clerk vests at  the moment an upset bid is 
filed with him. Thereafter he has supervisory power over the sale which 
continues until after the final sale and confirmation thereof. Lawrefice 
v. Beck, 185 N.C. 196, 116 S.E. 424. 

He is authorized to make all such orders as may be just and necessary 
to safeguard the interest of all parties, and "he shall keep a record which 
will show in detail the amount of each bid, the'purchase price, and the 
final settlement between parties." G.S. 45-28 (Note: This and related 
sections were repealed by Chap. 720, Sess. L., 1949, effective 1 January 
1950, and a more strict and detailed law controlling foreclosures was 
enacted.) 

The record the clerk must keep is a public record for the information 
of interested parties and affords a ready means for ascertaining details 
respecting both pending and completed sales. The keeping of this record 
constitutes an essential part of the foreclosure proceeding after the clerk 
acquires jurisdiction thereof. 

Mere inadequacy of the purchase price realized at  a foreclosure sale, 
standing alone, is not sufficient to upset a sale, duly and regularly made 
in strict conformity with the power of sale. Weir v. Weir, 196 N.C. 268, 
145 S.E. 281; Roberson v. hlatthews, 200 N.C. 241, 156 S.E. 496; Hill 
v. Fertilizer Co., 210 N.C. 417, 187 S.E. 577. 

Even so, where there is an irregularity in the sale, gross inadequacy 
of purchase price may be considered on the question of the materiality 
of the irregularity. Hill v. Fertilizer Co., supra, and cases cited. 

Speaking to the subject in Weir v. Weir, supra, Stacy, C. J., says: 
"But gross inadequacy of consideration, when coupled with any other 
inequitable element, even though neither, standing alone, may be sufficient 
for the purpose, will induce a court of equity to interpose and do justice 
between the parties. Worthy v. Caddell, 76 N.C. 82, 70 ,4. & E. (2 Ed.) 
1003; note: 42 L.R.A. (N.S.) 1198"; Bundy v. Sutton, 209 N.C. 571, 
183 S.E. 725 ; Roberson v. Matthews, supra. 

This principle, in our opinion, is controlling here. I t  is generally 
held that where the amount due is grossly overstated or so excessive that 
it might deter and discourage bidders, it will render the sale invalid. 
Peferson v. Johnson, 91 A.L.R. 723, anno. p. 733. 

The irregularity here is of a kindred nature. There is no contention 
that the error in the report was deliberate, or was prompted by an evil 
purpose, or was other than the result of an honest mistake. I t  appears to 
have been one of those slips which may occur in business transactions. 
Nonetheless, it was highly deceptive and its natural and probable effect 
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was to  chill any desire on the par t  of interested parties to engage in fur-  
ther competitive bidding. Thus i t  tended to prevent any upset bid. 

Actuality of injury is not a prerequisite of relief. The  potentialities 
of the error, considered in connection with the grossly inadequate price, 
compel the conclusion that  the irregularity in the sale was material and 
prejudicial-sufficient in nature to justify the interposition of a court 
of equity. 

  he defendants Stadiem insist that  they are innocent purchasers for 
value and that, therefore, the judgment of nonsuit as to them should be 
affirmed. Bu t  the burden of proof on their affirmative defense rests upon 
them. Williams v. Insurance Co., 212 N.C. 516, 193 8.E. 728 ; MacClure 
v. Casualty Co., 229 N.C. 305, 49 S.E. 2d 742. A nonsuit may not be 
granted in favor of one who has the burden of proof. MacClurc v. 
Casualty CQ., supra; Barnes v. Trust  Co., 229 N.C. 409, 50 S.E. 2d 2. 
Furthermore, the fatal  irregularity appears on the face of the record. 
Whether they can overcome this fact is for the court below to decide a t  
the final hearing. 

The judgment below is 
:Reversed. 

GEORGE MARSHALL v. SOUTHERN RAILWAY COMPANY. 

(Filed 13 December, 1950.) 

1. Railroads 8 6: Automobiles 8 l8h (3)- 
In this action to recover for injuries received in a collision a t  night when 

plaintiff struck the timbers supporting a railroad overpass which en- 
croached on the street in plaintiff's lane of travel from eight to twelve feet, 
the evidence is held to disclose contributory negligence as a matter of law 
on the part of plaintiff in failing to keep a reasonably careful lookout and 
such control over his car as to be able to stop within the range of his lights. 

2. Automobiles 5 18c- 
The duty of a motorist to exercise that degree of care for his own safety 

which an ordinarily prudent person would exercise under similar circum- 
stances requires him to keep a reasonably careful lookout and to keep his 
car under such control at night as to be able to stop within the range of 
his lights. 

3. Negligence 8 1 l- 
In order to bar recovery, contributory negligence need not be the sole 

proximate cause of the injury, it  being sufficient for this purpose if it be 
a proximate cause or one of them. 

APPEAL by plaintiff from Sink, J., at  20 March, 1950, Civil Term, 
High  Point  Division, of GUILFORD. 
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Civil action to recover damages for personal injuries sustained by 
plaintiff when automobile operated by him collided with trestle supports 
at  underpass under railroad of defendant on Ward Street in the city of 
High Point, North Carolina, allegedly resulting from actionable negli- 
gence of defendant. 

Plaintiff alleges in his complaint that his injuries were proximately 
caused by the negligence of defendant in that, summarily stated, it had 
constructed, and was maintaining an underpass with trestle supports 
obstructing Ward Street without lights, markings or signals of any kind 
to warn motorists using said street in the nighttime, when it knew of the 
dangerous condition thereby created; and in that it permitted said ob- 
struction to remain and exist in violation of an ordinance, Chapter J, 
Article IT, Section 1 6  of the City of High Point pertaining to "Obstruc- 
tions of Streets." 

Defendant, answering, denies the allegations of negligence set out in 
the complaint, and, as further defense, avers: That on the night in ques- 
tion plaintiff, in operating the automobile on Ward Street and approach- 
ing the underpass, negligently failed : ( 1 )  To have his automobile under 
control, (2 )  to keep a proper lookout ahead, and ( 3 )  to pay heed to or 
observe the warning of the red reflectors,-averring particularly that 
red warning reflectors were located on the supports of the trestle at  the 
underpass in plain view of plaintiff; and that plaintiff carelessly and 
negligently drove his automobile: (1) At a rate of speed too fast to enable 
him to stop within the vision of his headlights, ( 2 )  at such rate of speed 
that he was unable to stop after he saw or should have seen the supports 
of said trestle, and ( 3 )  at a rapid and careless rate of speed out of the 
traveled portion of the street and against the poles and timbers support- 
ing the tracks at  the underpass. And defendant avers that all of said 
negligent acts on the part of plaintiff contributed to, and were proximate 
causes of his injury and damage, and it pleads such contributory negli- 
gence as a bar to plaintiff's recovery. 

Upon the trial in Superior Court plaintiff offered evidence as shown in 
the record, tending to show these facts: 

At the time the underpass in question mas built on Ward Street, the 
opening was as wide as the dirt road. Later the street was paved the 
width of the dirt road. I n  later years the street was widened on either 
side of the underpass,-the width in that area being 30 feet. But the 
timber supports of the defendant's trestle over the street projected from 
the north side from 8, 10 or 12 feet, as variously estimated by plaintiff 
and his witnesses, and from the south side about three feet,-leaving the 
underpass opening of approximately 15 feet in width,-plenty of space 
through which one car could pass. Thus it is apparent that Ward Street 
came to dead ends at  the trestle to the extent of the projection of the 
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supports of the trestle. And the underpass, on night of 25 April, 1949, 
when the collision here involved occurred, was in the same condition i t  
had been for 20 or 25 years. The trestle was supported by heavy dark 
black round timbers, eight of them, about sixteen inches in diameter. 
And on and attached to the support next to, and on north side of under- 
pass, there were two red reflectors approximately three inches in diameter, 
one above the other, about seven feet above the ground. 

Traveling west on Ward Street, as plaintiff was, Green Street, also 
referred to as West Green Street, dead-ends into Ward Street, about 200 
feel, as estimated by plaintiff, and about 400 feet in the opinion of his 
witness, a police officer, before reaching the underpass. I t  is downgrade 
from the crest of a hill east of the Green Street intersection toward the 
nnderpass, and then upgrade beyond, but nearly level in the immediate 
vicinity of the underpass. 

Plaintiff testified that  he was "not too familiar with Ward Street"; 
that  it  had been some time since he had been over the street-10 or 12  
months prior to the accident; that  during 10 or 12 years he had been on 
Ward Street occasionally but not very often; that  he had driven across 
there a few times, that  the way he got u p  and down Ward Street was in 
company with another person in a motor vehicle each time; that  each 
time he made that  t r ip  u p  and down Ward Street he had to go through 
this underpass; tha t  probably he remembered going by there enough to 
know that  there were timbers there just like the one he hit, but that  there 
were two or three underpasses on that  street; and that  he had not noticed 
any change in the one he hit from the way i t  was eaah time he passed 
under there. 

Plaintiff also testified that  a t  the time h13 approachec the trestle, 11 :30 
at  night, he was driving a t  speed of aronnd 25 or 30 miles per hour ;  
that  as he came orer the crest there and started down, it was dark;  that  
there was a car approaching with bright lights; that  he dimmed his lights 
two or three times but he "couldn't see ahead . . . very well"; that  he 
was concentrating on his ( the other car's) lights; that  the first thing he 
knew, he looked up and there i t  was; that  he swerved to the left and 
struvk a portion of the trestle,-the first abutment on the right-hand side. 

And, on cross-examiliation, plaintiff testified : That  when he started 
down to the underpass, he did not know exactly where the approaching 
automobile was;  that  i t  had not reached the underpass; that as he 
approached the underpass he did not know whether the automobile was 
on the other side of those timbers as i t  came toward h im;  that  he did not 
see the timbers, and, quoting, "I did not see the timbers until I hit them. 
As he approached me I slowed down a bit . . . I was wanting him to 
dim his lights . . . I don't think I ever did hit my brakes . . . I t  is 
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true that I watched Green Street as I came by to see if any traffic was 
coming in." 

Also plaintiff, in answer to question whether he knew the underpass 
was there, replied, "It didn't dawn on me that the thing was sticking out 
there. At  the time I was thinking of this car." 

And plaintiff continuing on cross-examination, testified : "I could see 
approximately 100 feet in front of me with my headlights on bright . . . 
I was driving by my dimmers. I was being blinded by his lights. I 
could see the road between me and him for about 30 feet ahead of me. 
I t  happened so quick I didn't have a chance to put my brakes on. I t  
was right in front of me. I did not see those red reflectors on the post 
. . . They were certainly there the next afternoon. The post the re- 
flector is on is the one I hit." 

And the police officer, witness for plaintiff, testified: That those red 
reflectors are small, about like you see on the back of a bicycle; that he 
noticed them on the night of the accident; that the speed limit along 
there is 25 miles an hour; that as he came down Ward Street and by 
Green Street to the underpass, he could see the underpass at  the time he 
passed Green Street,-could see it with his headlights. 

At the close of plaintiff's evidence motion of defendant for judgment as 
of nonsuit was allowed. And from judgment in accordance therewith 
plaintiff appeals to Supreme Court and assigns error. 

York, ilforgan & York f ~ r  plainti,f, appellunt. 
W .  T .  Joyner and Roberson, Haworth & Reese for defendant, appellee. 

WINBORNE, J. Passing without deciding the question raised as to 
whether defendant were negligent as alleged in the complaint, it is mani- 
fest from the evidence that plaintiff failed to exercise due care at the 
time and under the circumstances of his injury, and that such failure 
contributed to, and was a proximate cause of his injury and damage. 
The case comes within and is controlled by the principles enunciated and 
applied in Weston v. R. R., 194 N.C. 210, 139 S.E. 237; Lee v. R. B., 
212 N.C. 340, 193 S.E. 395; Beck v. Hooks, 218 N.C. 105, 10 S.E. 2d 
608; Sibbitt v. Transit Co., 220 S . C .  702, 18 S.E. 2d 203; Dillon 1:. 

Winston-Salem, 221 N.C. 512, 20 S.E. 2d 845; Pike v. Seymour, 222 K.C. 
42, 21 S.E. 2d 884; Allen v. Bottling Co., 223 N.C. 118, 25 S.E. 2d 388; 
dtkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209; JfcKinnon v. 
Xotor Lines, 228 N.C. 132, 44 S.E. 2d 735 ; Riggs v. Oil Carp., 228 N.C. 
774,47 S.E. 2d 254; l'yson v. Ford, 228 N.C. 778, 47 S.E. 2d 251; Coz v. 
Lee, 230 N.C. 155, 52 S.E. 2d 355; Brown v. Bus Lines, 230 N.C. 493, 
53 S.E. 2d 539; Hollingsworth z.. CTrier, 231 N.C. 108, 55 S.E. 2d 806. 
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See also Baker v. R. R., 205 N.C. 329, 1 7 1  S.E. 342; Nontgomery v. 
Blades, 222 N.C. 463, 23 S.E. 2d 844. 

I t  is a general rule of law, even in  the absence of statutory requirement, 
that  the operator of a motor vehicle must exercise ordinary care, that  is, 
that  degree of care which an ordinarily prudent person would exercise 
under similar circumstances. And in  the exercise of such duty i t  is 
incumbent upon the operator of a motor vehicle LO keep a reasonably 
careful lookout and to keep same under such control a t  night as to be able 
to  stop within the range of his lights. 

Plaintiff's negligence need not be the sole proximate cause of the 
in jury  to  bar recovery. I t  is enough if i t  contribute to the injury as a 
proximate cause, or one of them. IlfcRinnon 11. Motor Lines, supra, and 
cases cited. 

I n  the light of these principles, applied to the evidence shown i n  the 
record on this appeal, the judgment as of nonsuit entered in the court 
below is  

Affirmed. 

A. B. KING v. CYNTHIA J. MOTLEY, FRED MOTLEY, JR., AND 

C. FRANK McLEESE, JR. 

(Filed 13 December, 1950.) 
1. Pleadings 9 19- 

A demurrer tests the sufficiency of a pleading, liberally construed and 
admitting the allegations of fact contained therein and relevant inferences 
of fact necessarily deducible therefrom, and the demurrer will not be 
sustained unless the pleading is fatally defective. G.S. 1-151. 

2. Automobiles § S c -  

Allegations to the effect that appealing defendant had possession of the 
automobile in question for his use and enjoyment, that the driver was 
operating same as his servant and agent and under his direction, and that 
the appealing defendant was a passenger therein when the driver com- 
mitted an assault upon plaintiff police officer with his fist and by means of 
reckless driving in order to escape arrest of them both by the officer, is held 
sufficient to state a cause of action against appealing defendant for assault 
on the theory of wapotideat  superior. 

3. Master and Servant 5 22~- 

The master is liable for injury inflicted by his !servant upon a third 
person, whether malicious or negligent, when the tort is committed by the 
servant while acting within the course and scope of his employment. 

4. Appeal and Error 8 401- 
Exception to the refusal of motion to strike certain allegations from the 

complaint overruled on this appeal. 
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APPEAL by defendant Fred Motley, Jr., from Patton, Special Judge, 
a t  18 September, 1950, Extra  Civil Term of MECKLENBURQ. 

Civil action to recover damages for an  alleged "willful, wanton and 
reckless assault of the defendant McLeese, Jr., in seeking to avoid the 
arrest of himself and his companion,'' heard in Superior Court upon 
motion of defendants Cynthia J. Motley and Fred Motley, Jr.,  to strike 
certain portions of the complaint, and upon their demurrer ore tenus to 
the complaint of plaintiff. 

Upon hearing in Superior Court the motion to strike was allowed in 
part, and disallowed in  part. The portion disallowed is shown witbin the 
parentheses in the following material allegations set forth in the com- 
plaint, in part  summarily stated: That  a t  times hereinafter stated a 
certain Ford automobile, known as a "hot rod," of which defendant 
Cynthia J. Motley was the registered owner, was in the possession and 
control of her son, the defendant Fred Motley, Jr . ,  being delivered to 
him by his mother for his use and enjoyment: 

"6. That  on or about the 7th day of May, 1950, the defendant Fred 
Motley, Jr.,  was being driven about the city of Charlotte by his servant 
and agent, the defendant C. Frank McLeese, Jr.,  who had been directed 
by the said Motley to drive the car (because the defendant Motley had 
been drinking during the afternoon and feared that  his license might be 
revoked if he were caught driving under these circumstances). 

"7. That  a t  about 9 p.m. on the aforesaid day the plaintiff A. B. King, 
. . . a member of the Charlotte police force and . . . on duty . . . with 
a fellow officer . . . observed the defendant's automobile pass him a t  the 
junction of Providence and Caswell Roads in the City of Charlotte a t  
such an excessive rate of speed that  they turned around and pursued the 
car to make an arrest for speeding. 

"8. That  the defendants Motley, Jr . ,  and Mcleese, Jr . ,  drove into . . . 
a dead end street . . . off of Providence Road about four blocks from the 
intersection with Caswell. 

"9. That  the defendants turned their car around and started back out 
toward Providence Road. When their path was obstructed by the police 
car, the two cars collided and the defendant McLeese, Jr.,  allowed their. 
car to roll slowly backwards as the plaintiff approached them. 

"10. That  the plaintiff proceeded from the squad car to the defend- 
ants' car for the purpose of arresting the defendants and as he reached 
the defendants' car, he placed his elbows orer the front left door sill of 
the said car next to the driver McLeese, J r . ,  and began to question the 
occupants. 

"11. That  suddenly and without any warning or sign whatsoever to the 
plaintiff, the defendant McLeese, J r . ,  released the clutch and the car shot 
forward around the police car accelerating a t  a violent rate of speed. 
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"12. That the plaintiff was unable to release his grip upon the door of 
the defendants' car for fear of falling under it and being run over and, 
as the plaintiff continued to clutch the car, the defendant McLeese, Jr., 
beat the plaintiff about the head with hie fist and hands in an attempt to 
force the plaintiff to loosen his hold. 

"13. That as the plaintiff clung to the defendants' car, the defendant 
MaLeese, Jr., raced it wildly up the street accelerating from zero to a 
rate of 50 or 60 miles an hour within a space of 300 or 400 yards, con- 
tinuing to beat and maul the plaintiff in the face, and finally gouging the 
plaintiff in the eye with his thumb so violently that the plaintiff was 
forced to release his hold and fall to the street. 

"14. That as a result of the plaintiff's efforts to prevent himself from 
being killed by the wilful, wanton and reckless assault of the defendant 
MoLeese, Jr., in seeking to avoid the arrest of himself and his companion, 
this plaintiff was dragged along the street for a distance of 3 or 4 hun- 
dred yards and finally thrown to the ground . . ." to his injury in 
respects stated. 

"15. That by reason of the negligence of the defendants as herein 
alleged, the plaintiff has suffered great injury to his person and has been 
in great pain and mental anguish all to his great injury and detriment." 

The demurrer of defendants Motley is upon the grounds: That the 
complaint does not state facts sufficient to constitutch a cause of action 
against defendants Cynthia J. Motley and Fred Motley, Jr., or either of 
them, in that in pertinent part, it appears upon the face of the complaint 
( a )  "that the injuries and damages, if any, sustained by the plaintiff were 
due solely and proximately to the alleged willful, wanton and reckless 
assault of the defendant C. Frank McLeese, Jr."; (b)  "that the plaintiff 
was not injured or damaged by any negligence, act or conduct of the 
defendants Cynthia J. Motley and Fred Motley, Jr., or either of them"; 
(c) "that the automobile in question was at all times being driven by the 
defendant C. Frank McLeese. Jr., and not by these defendants, or either 
of them." 

The presiding judge of Superior Court, upon hearing on demurrer, 
being of opinion, and holding, that the demurrer of defendant Cynthia 
J. Motley should be sustained, but that that of defendant Fred Motley, 
Jr., should be overruled, so adjndged in order entered of record. 

Defendant Fred Motley, Jr., excepted (1) to the ruling in respect of 
the motion to strike as stated, and (2)  to the order overruling his de- 
murrer, and appeals therefrom to the Supreme Court, and assigns error. 

Shamnorthouse, Bell d H o r n  a n d  R a y  1T'. Brad ley ,  J r . ,  for p l a i n t i f ,  
appellee.  

H e l m s  & X u l l i s s  for de fendan t ,  appel lnnt .  
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WIXBORXE, J. "The office of demurrer is to test the sufficiency of a 
pleading, admitting, for the purpose, the truth of the allegations of fact 
contained therein; and ordinarily relevant inferences of fact, necessarily 
deducible therefrom, are also admitted . . .," Stacy,  C. J., in Ballinger 
v. Thomas, 195 N.C. 517, 142 S.E. 761. See also NcCampbell v. Build- 
ing & Loan ASSO.., 231 N.C. 647, 58 S.E. 2d 617, and cases there cited. 

The statute G.S. 1-151 requires that "in the construction of a pleading 
for the purpose of determining its effect its allegations shall be liberally 
construed with a view to substantial justice between the parties." And 
the decisions of this Court, applying the provisions of this statute, hold 
that  every reasonable intendment is to be made in favor of the pleader. A 
pleading must be fatally defective before i t  will be rejected as insufficient. 
See XcCampbell a. Building and Loan Asso., supra, and cases cited. 

Applying these principles to the allegations of the complaint in the 
present case, we are unable to say that in no view i t  fails to state a cause 
of action against the defendant Fred Motley, J r .  

There is allegation that the automobile in question was in the posses- 
sion and control of defendant Fred Motley, Jr . ,  for his use and enjoy- 
ment;  that defendant McLeese was driving the automobile as the servant 
and agent of defendant Fred Motley, Jr., and by his direction; that 
defendant Fred Motley, Jr.,  ~ 7 a s  riding in the automobile; and that 
defendant McLeese not only willfully, wantonly, and recklessly assaulted 
plaintiff with his fist, but so operated the automobile at  unlawful rate 
of speed and wildly as to cause injury to plaintiff, and that by reason 
thereof plaintiff has suffered injury. 

The allegation is sufficient to support a finding that  the relationship of 
master and servant, or of principal and agent, existed between defendant 
Fred Motley, Jr . ,  and defendant McLeese. 

And i t  is elementary that the master is liable for the acts of his servant 
and the principal for the acts of his agent, whether malicious or negligent, 
which result in injury to third persons, when the servant or agent is 
acting within the line of his duty and exercising the functions of his 
employment. Roberts v. R. R., 143 N.C. 176, 55 S.E. 509; Dickerson 2.. 
Refining Co., 201 K.C. 90, 159 S.E. 446, and numerous other cases. 

"A servant is acting in the course of his employment, when he is 
engaged in that which he was employed to do, and is at  the time about 
his master's business. H e  is not acting in  the course of his employment 
if he is engaged in  some pursuit of his own. Not every deviation from 
the strict execution of his duty is such an  interruption of the course of 
employment as to suspend the master's responsibility. But if there is a 
total departure from the course of the master's business, the master is no 
longer answerable for the servant's conduct." Tiffany on Agency 270, 
quoted in Dickerson v. Refining Co., supra. 
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"A master  is civilly liable f o r  a n  assault and bat tery by  his servant  on 
the  th i rd  person if, and  only if, it is committed while the  servant  is act ing 
within the  course and  scope of his  employment." Ervin, J., i n  Hoppe v. 
Deese, 232 N.C. 698. 

And as  to  the  rul ing of the  Cour t  i n  reference tc the  motion t o  strike, 
we a r e  of opinion that the  portion left i n  the complaint does not come 
under  the  ban  of improper  pleading. Hence the  p d g m e n t  f r o m  which 
appeal  is taken is  

Affirmed. 

THOMASVILLE CHAIR COMPANY v. UNITED FURNITURE WORKERS 
OF AMERICA, AFFILIATED WITH T H E  CONGRESS O F  INDUSTRIAL 
ORGANIZATIONS, LOCAL NO. 286. 

(Filed 13 December, 1950.) 

1. Arbitration a n d  Award 8 la- 
The provisions of G.S. 1-344 et seq. are cunlulative and concurrent to 

common law arbitration. 

8. Arbitration a n d  Award § 1%- 
An award is always open to attack on the ground that arbitrators 

exceeded their powers. 

3. Same--Decision of arbitrators held within t h e  terms of the  arbitration 
agreement and of t h e  particular grievance submitted to  them. 

The agreement between the employer and the union provided that  holi- 
days specified should be considered as  eight hours worked in compnting 
any work week, and stipulated two days holiday a t  Christmas. On the year 
in question Christmas fell on Sunday, and the 25th and 26th of December 
were designated a s  the two day Christmas Holiday. Upon dispute as  to 
whether the Sunday of Christmas should be included in computing the 
work week, the matter was referred to arbitrators under the contract 
which provided for arbitration of any differences nrising in the construc- 
tion of the agreement. Held: The decision of the question was within the 
terms of the agreement and of the particular grievance submitted to the 
arbitrators, and therefore the decision of the arbitrators is final and bind- 
ing upon both parties. 

In  determining the ralidity of the decision of arbitrators the question is 
not whether they acted wisely but whether they went beyond the limits 
established by the agreement between the parties, and a decision within 
the terms of the agreement to arbitrate and the p~lrticular grievance suh- 
mitted to them is final and binding upon both parties. 

APPEAL by  plaintiff f r o m  Sink, J., May Term,  1950, of DAVIDSON. 
Affirmed. 
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The Thomasville Chair Company filed with the court its motion- 
complaint for an order vacating, modifying or correcting an award of a 
Board of Arbitration which had been constituted under the collective 
bargaining agreement between the Chair Company and the United Fur- 
niture Workers of America, Local No. 286, hereinafter called the Union. 

The agreement between the Chair Company and the Union contains 
the following pertinent provisions : '54rticle V I I I ,  Section 1 : Time and 
one-half regular rate of pay shall be paid for all hours worked in excess 
of forty (40) hours in any workweek. Any holidays enumerated in 
Article I X ,  when not worked, shall be considered as eight (8 )  hours 
'worked' for the purpose of computing the 40 hours in any workweek." 

"Article I X .  The following holidays will be observed: Easter Mon- 
day, July  Fourth, Labor Day, Thanksgiving Day, and two (2)  days at 
Christmas. Employees will work on these holidays if requested and will 
be paid time and one-half for work performed on such holidays. This 
provision shall not apply to firemen, watchmen, and maintenance em- 
ployees who are employed with the understanding and agreement that 
work on holidays is a regular part of their workweek." 

The agreement further declares that in the event of a grievance or 
dispute as to the interpretation and application of any of its provisions 
the question may be submitted to arbitration by three arbitrators, one to 
be appointed by the Company, one by the Union, and a third to be desig- 
nated by the American Arbitration Association. The Board of Arbi- 
trators is empowered to hear the evidence, find the facts and render its 
award based thereon, the decision and award to be final and binding upon 
both parties. Section 4, of Article V, specifically provides that "the 
Board at  all times shall be governed by the terms of this agreement and 
shall have no power or authority to change the agreement in any respect, 
or to add to, or take away from its terms." 

On 12 January, 1950, the Union filed with the Company the following 
written grievance: "In accordance with Article V I I I ,  section 1, of the 
agreement which reads in part, '*4ny holidays enumerated in Article IX, 
when not worked, shall be considered as eight hours "worked" for the 
purpose of computing the 40 hours in any workweek.' And further in 
accordance with Article IX, 'The following holidays shall be observed 
. . ., two days at  Christmas.' The Union contends that there should 
have been considered as worked two days (16 hours) in computing the 
40-hour workweek for the Christmas Week. The Union asks that where 
this was not done, i t  be corrected." To this the Company replied: "Re- 
quest of the Union for 16 hours credit towards computing 40 hours in 
the workweek ending December 30, 1949, is denied." 

Thereupon on request of the Union a Board of Arbitrators was duly 
constituted as provided in the agreement. The arbitrators, after hearing 
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the evidence and contentions of the parties, rendered an  award signed by 
a majority of the arbitrators, including the chairman, to which one 
arbitrator dissented. 

The Board of Arbitrators found that the regular pay roll week ex- 
tended from Sunday to Saturday, inclusive, and th,lt the regular work- 
week, with some exceptions, was from Monday to Friday, and that  the 
Company had designated Sunday and Xonday, December 25 and 26, as 
the two-day Christmas holiday period, and had credited the workers only 
with Monday, December 26, not worked, as 8 hours '(worked" in com- 
puting the 40-hour workweek; and that the Union contended that  the 
contract called for the observance of two days a t  Christmas which would 
entitle the worker to two days or I 6  hours, rather than 8, in computing 
the 40-hour workweek to determine the amount of overtime. 

The arbitrators were of opinion that the 40-hour workweek is referred 
to in  the agreement merely as the point at  which the time and one-half 
rate goes into effect, and that as it further provides that any holiday 
when not worked shall be considered as 8 hours ' ( T v o I - ~ ~ ~ , ' '  i t  was not the 
intent of the contracting parties as expressed in the agreement to exclude 
Sunday and Christmas Day from being considered a holiday. A majority 
of the arbitrators decided the demand of the Union should be allowed. 

The movant-plaintiff Thomasville Chair Company moved the court to 
issue an order vacating or modifying the award. I n  the hearing before 
Judge Sink this motion was denied, and judgment was rendered affirming 
the award of the arbitrators and directing compliance therewith by the 
movant-plaintiff. 

Brooks ,  McLendon ,  B r i m  & Holdernass,  D o n  A.  IValser, and B. G. 
G e n t r y  for plaint i f f ,  appe l lan f .  

We ins tock  $. T a u b e r  and  Ford  Meyers  for defendtrnt,  appellee. 

DEVIN, J. N O  procedural question is raised. No  facts are in dispute. 
The only ground upon which the award of the arbitrators is attacked by 
plaintiff's motion or action is that the award is not within the scope of 
the agreement and that the arbitrators exceeded their powers. 

The arbitration in this case was not instituted under the provisions of 
the statute, G.S. 1-544, ~t seq., but it mas said in Copne?y 71. P a r k s ,  212 
N.C. 217, 193 S.E. 21, "that the statutory methods of arbitration are to 
b~ regarded merely as constituting an  enlargement on the common-law 
rule, and that the prorisions of the statute are cumulative and concurrent 
rather than exclusive.'' I n  any event an award is always open to attack 
on the ground that the arbitrators exceeded their powers. I t  is from the 
agreement that the arbitrators derived their authority. F a r m e r  v. W i l -  
son, 202 N.C. 775, 164 S.E. 356. 
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CHAIR Co. v.  FURNITURE WORKERB. 

The power and authority of the arbitrators here was limited by the 
terms of the agreement and the grievance submitted, and the scope of the 
inquiry and decision must be determined in accord with that  standard. 
The question is not whether the arbitrators decided wisely but whether 
they went beyond the limits established by the agreement between the 
Company and the Union. The agreement specifically provides that  any 
dispute as to the interpretation or application of its terms may be sub- 
mitted to arbitration, and that  the arbitrators selected in the manner 
prescribed shall be governed by the terms of the agreement. 

The collective bargaining agreement between the Company and the 
Union enumerates among the holidays to be observed "two days a t  Christ- 
mas." Under the contract, when no work is performed on a holiday, the 
eight hours of that  day  nerertheless are counted in computing the 40-hour 
workweek, and if when added to the hours of work on other days of the 
workweek they exceed 40 hours the employee is entitled to time and one- 
half pay for all hours over 40. Ordinarily the workweek observed by 
the Company extended from Monday through Friday. 

I n  1949 Christmas Day fell on Sunday. I t  appears that  a t  the factory 
of the Company for the calendar week beginning December 25 no work 
was performed on Sunday the 25th or Monday the 26th, but that  nine 
(9)  hours' work was performed on each remaining day of the week, that  
is, the 27th, 28th) 29th, and 30th. This would make 36 hours actually 
worked, and the Union contended that  credit for the two holidays which 
the contract specified a t  Christmas should be added, making 52 hours 
for the week, or 12 hours overtime for which the employees would be 
entitled to time and one-half regular rate of pay. The Company's con- 
tention was that, Sunday did not fall within the workweek period of 
Monday to Friday and should not be counted as a credit in computing 
overtime pay, and hence that  only 8 hours for Monday the 26th could be 
added to the 36 hours actually worked to bring the total to 44. 

The question, then, was whether under the agreement employees were 
entitled to have two days a t  Christmas considered as 16 hours "worked" 
in computing the 40 hours in the workweek to determine overtime pay, 
as contended by the Union, or whether only one day, or 8 hours could be 
credited for that  purpose. The Company contended the latter interpre- 
tation should be adopted for the reason that  according to the intent and 
purview of the agreement Sunday could not be regarded as a part  of the 
workweek which began on Monday. 

On the submission to them of this question the arbitrators have under- 
taken to decide that  the provisions of Art. V I I I ,  sec. 1 of the contract, 
that  any holiday not worked be considered as 8 hours "worked" in com- 
puting the 40 hours in any workweek, should not be interpreted to exclude 
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the benefit of the specifically named "two days at Christmas" when one 
of these holidays fell on Sunday. 

I n  deciding this question the arbitrators have acted within the terms 
of the agreement and of the particular grievance submitted to them. 
They have not exceeded their powers. We think the interpretation of the 
terms of the agreement as to Christmas holidays and the proper method of 
its application to the factual situation here presented, about which the 
parties disagreed, came within the scope of the arbitration instituted in 
accordance with the contract, and that  the deckion of the arbitrators 
thereon must be held "final and binding upon both parties." 

Settlement of disputes between labor and management by means of fa i r  
and intelligent arbitration is to be and the result will be 
upheld by the courts when within the scope of the collective bargaining 
agreement and the terms of submission. Said J7lstice Ashe in Robbins 
v. Ril lebrew,  95 N.C. 19, "The policy of the law is in favor of settlements 
by arbitrators, and their awards should be sustained whenever i t  can be 
done consistently with the rules of law." 

The judgment sustaining the award is 
Affirmed. 

EDWIN GILL, COMMI~SI~NER OF REVENUE OF THE STATE O F  NORTH 
CAROLINA, v. F. D. SMITH, ALIAS GEO'RGE SMITH. 

(Filed 13 December, 1950.) 
Taxation 5 3 8 G  

Where the Commissioner of Revenue assesses, additional income tax 
against a taxpayer in accordance with provisions of G.S. 105-160, and has 
the certificate dled in the county in which the taxpayer has property for 
the purpose of creating a lien, G.S. 105-212 ( 3 ) ,  the taxpayer may not 
move in such county to vacate and set aside the clertificate on the ground 
of irregularity or invalidity, no execution having been issued thereon nor 
any effort made to enforce the lien, but the taxpayer is remitted to the 
statutory remedies given him to contest the assessment or attack its 
validity. G.S. 105-163, G.S. 105-267. 

APPEAL by defendant from Carr ,  J.. Mag Terin, 1950, of GUILFORD. 
Affirmed. 

Motion by defendant to vacate and set aside certificate of tax liability 
filed by the Commissioner of Revenue and docketed in the Superior Court 
of Guilford County, on the ground that  the certificate was void. 

I n  support of his motion defendant alleged that  upon receipt of notice 
of proposed assessment for additional income tax in the sum of $632,- 
162.23, he requested a hearing as provided in (3.8. 105-160; that  no 
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hearing was had nor was any notice given him before the certificate of 
tax liability or assessment in the amount stated was filed and docketed 
on the judgment docket of Guilford County April 4, 1949 ; that  defendant 
had filed income tax returns and paid the tax for the years covered by the 
proposed assessment ; that  the assessment was made without authority 
and is void, irregular and a nullity; that  the filing of the certificate of 
tax liability has the force and effect of a judgment constituting a lien on 
his property, enforceable by execution, and that  this was accomplished 
without due process of law and in violation of his rights under the Con- 
stitution of North Carolina and the Constitution of the United States. 

The present Commissioner of Revenue Eugene Shaw moved that  de- 
fendant's motion be dismissed for that  the statutes provide an  adequate 
remedy for the matters complained of by defendant, akd that  the superior 
Court of Guilford County had no jurisdiction to vacate or set aside the 
certificate of tax  liability. 

The court below dismissed the defendant's motion, and defendant 
appealed. 

Attorney-General  iMcMullan, Ass is tant  Attorneys-General T u c k e r  and 
Abbo t t ,  H o y l e  & H o y l e ,  Special  Counsel ,  and G. C. H a m p t o n ,  Jr . ,  Special 
Counsel,  for plaint i f f ,  appellee. 

A. S tacey  G i f o r d  and  W e l c h  J o r d a n  f o r  d e f e n d n n f ,  appellant.  

DEVIN, J. The Commissioner of Revenue has not answered the alle- 
gations of fact contained in defendant's motion but has taken the position 
that adequate remedy for the matters complained of is provided by perti- 
nent statutes; and further that  the jurisdiction to vacate and set aside 
a certificate of tax liability or assessment made by the Commissioner of 
Revenue, in the performance of his duty of enforcing the collection of 
taxes due the State, and filed by authority of the statute in any county 
or counties where defendant has property, does not appertain to the 
Superior Court of Guilford County and that  defendant's motion consti- 
tutes a collateral attack thereon. H e  suggests that  defendant's motion is 
in effect an  indirect attempt to restrain the collection of taxes which is 
prohibited by statute. 

Section 105-160 of the General Statutes of North Carolina prorides 
that  if the Commissioner of Revenue discovers that  the income of any 
taxpayer has not been assessed he may within three years give notice in 
writing to the taxpayer of such deficiency, and any taxpayer feeling 
aggrieved by such proposed assessment shall be entitled to  a hearing 
before the Commissioner, if within thir ty days he shall apply in writing, 
explaining his objections thereto. I f  no request for  such hearing is so 
made, the proposed assessment shall be final and conclusive. I f  request 
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for hearing is made, the taxpayer shall be heard and notified of the 
Commissioner's decision. The limitation of three years to the assess- 
ment shall not apply to assessments upon fraudulent returns. Similar 
provisions are contained in G.S. 105-177 and in Chap. 392, Session Laws 
1949, codified as G.S. 105-241.1. By G.S. 105-162 a taxpayer may apply 
to the Commissioner of Revenue for revision of taxes assessed against him 
at any time within three years from the date of notice of amount, and 
the Commissioner shall grant a hearing and determine the matter accord- 
ing to the law and the facts. 

By G.S. 105-163, any taxpayer may file exceptions, to a finding by the 
Commissioner with respect to his taxable income eiiher as to matter of 
fact or law, and the Commissioner shall pass upon I he same and notify 
the taxpayer. The taxpayer within ten days may appeal to the Superior 
Court of Wake County upon paying the tax assessed and giving bond 
for costs, or he may within that time appeal to the State Board of Assess- 
ment on exceptions to the finding of the Commissioner. Appeal map 
then be taken by either the taxpayer or the Commissioner to the Superior 
Court of Wake County. The statute outlines the procedure in the Supe- 
rior Court with right of appeal to the Supreme Court. 

By G.S. 105-267 the taxpayer has the right to pay the tax assessed 
under protest and sue to recover it. 

I t  does not appear from defendant's affidavit in support of his motion 
filed 5 April, 1950, that he has availed himself of till? of the remedies 
prescribed by these statutes except that he alleges he notified the Com- 
missioner in writing "requesting a hearing as prorided in G.S. 105-160." 

The principle is generally upheld by the courts that statutory remedies 
granted to a taxpayer must first be exhausted before applying to the 
courts. I n  Association v. Strickland, 200 N.C. 630, '158 S.E. 110, it was 
said, "The Courts everywhere are in accord with the proposition that if 
a valid statutory method of determining a disputed question has been 
established, such remedy so prorided is exclusive, and must be first re- 
sorted to, and in the manner specified therein." Allen v. Hunnicutf, 
230 N.C. 49, 52 S.E. 2d 18;  Worley T .  Pipes, 229 X.C. 465 (472)) 50 
S.E. 2d 504; Commissioner of Revenue I-. Hinsdale, 207 N.C. 37, 175 
S.'E. 847. I t  is still open to the defendant to pursue h 1s remedy under and 
in accord with the provisions of applicable statutes. 

The defendant's motion to set aside the certificate of tax liability which 
had been transmitted to and docketed by the Clerk of the Superior Court 
of Guilford County, in accord with the provisions of G.S. 105-242 (3)'  
was not properly cognizable by that court. The statute empowering the 
Commissioner of Revenue to make an assessment against a delinquent 
taxpayer authorized him to transmit the certificate to any county in 
which the taxpayer has property. I n  accordance with this statute certifi- 
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cate that the defendant Smith was indebted to the State on account of 
duly assessed and delinquent taxes in the sum stated was transmitted 
under the hand and seal of the Commissioner of Revenue to the Clerk of 
the Superior Court of Guilford County and there docketed. The certifi- 
cate was regular on its face and could not be regarded as a nullity. The 
statute G.S. 105-241.1 declares it "shall be deemed correct." I t s  validity 
may not be collaterally attacked in Guilford County. No execution had 
been issued thereon nor effort made to enforce it. The certificate of tax 
liability is made and issued at  the office of the Commissioner of Revenue 
at  the seat of state government in Wake County. The statutes declare 
Wake County the situs of proceedings in relation to questions of review 
of tax liability. Under the law this certificate of the Commissioner may 
be transmitted to the county or counties where the taxpayer has property 
only for the purpose of establishing a lien on his property in that county 
with power to have execution issued thereon to enforce collection. Pro- 
ceedings affecting the validity of the certificate and the right of the 
Commissioner to issue it should be instituted and conducted in accord- 
ance with the statutes, and not by motion in the county to which the 
certificate or transcript of assessment has been transmitted. Defendant's 
 leading alleges irregularity in the procedure employed by the Commis- 
sioner of Revenue, but the Commissioner's power to make the assessment 
conferred by statute may not be denied. 

I n  Holden v. Totten, 225 N.C. 558, 35 S.E. 2d 635, where transcript 
of a money judgment rendered in Durham County had been docketed in 
Greene County, it was held that an action to restrain sale of land under 
execution could be maintained in Greene County. "But," said Chief 
Justice Stacy in .writing the opinion for the Court, "the invalidity of the 
judgment upon which the execution was issued may not be collaterally 
attacked unless it be void or unenforceable." Proceedings to determine 
the correctness of the judgment in that case were properly heard in 
Durham. 

There was no error in dismissing defendant's motion. 
Affirmed. 
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J. 0 .  FERGUSON, 0. PHILLIP COLE, CARL KLAIIBATZ AND DONALD A. 
JONES, ON BEITALF O F  THEMSELVES AND ALL OTI~EB CITIZENS AND QUALI- 
FIED VOTERS OF MOORE COUNTY, NORTH CAROLINA, V. SAM C. RID- 
DLE, HARRY W. FULLENWIDER AND FRANKLIN HUSSEY, MEMBERS 
OF THE MOORE COUNTY, NORTH CAROLIKA, BOARD OF ELEC- 
TIONS. 

(Filed 13 December, 1950.) 

1. Appeal and Error 3 31- 
The rule that an appeal from the refusal to restrain the holding of an 

election will be dismissed as academic when the election has been held 
pending appeal does not apply when plaintiffs als,o assert that if the elec- 
tion were held it would be void and that if the dection went against the 
legalized sale of beer and wine they would suffer irreparable property and 
monetary loss for which they would have no adequate remedy a t  law. 

2. Elections § l- 

A county may not hold an election on the question of legalizing the sale 
of beer and wine therein within sixty days from an election in a munici- 
pality of the county, irrespective of the time of making the order calling 
such election. G.S. 18-124 ( d )  ( f )  . 

APPEAL by plaintiffs from Sink, J. ,  a t  Chamlsers, 25 August, 1950. 
Reversed. 

Plaintiffs, citizens and taxpayers of Moore County, instituted this 
action against the defendants, members of the C o w ~ t y  Board of Elections, 
to restrain them from holding an election called for 26 August, 1950, on 
the question of legalizing the sale of beer and wine in Moore County, 
under the provisions of G.S. 18-124. 

The plaintiffs alleged in their conlplaint that  in compliance with a 
petition presented 31 December, 1948, as prorided by the statute, the 
Board of Elections on 30 May, 1950, ordered that  an  election as to the 
sale of beer and mine in the County be held 26 August, 1950. Plaintiffs 
averred that  the election so ordered could not legally be held, for that  the 
order was entered more than thir ty days from tht> filing of the petition, 
and for the further reason that  on 15 August, 1950, an election was duly 
held in Southern Pinrs,  a municipality of and within Moore County, 
and that  to hold the election ordered for 26 August would violate the 
restriction contained in the statute that  "No election shall be held pur- 
suant to the provisions of this article in any couni,y within sixty days of 
the holding of any general election, special election or primary election 
in said County or any municipality thereof." 

Plaintiffs further alleged "that if said election were held and the legal 
sale of beer and wine voted against in said election, these plaintiffs and 
all other citizens and taxpayers of Moore County would be caused to 
suffer large and irreparable property and monetary loss and damage for 
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which they have and would have no adequate remedy a t  law." Plaintiffs 
prayed that  defendants be restrained from holding said election, and that  
the court adjudge that  the election, if held under the circumstances stated, 
would be illegal and void. 

Defendants, answering, admitted the material facts alleged as to the 
calling of the election for 26 August, 1950, and that  a municipal election 
in Southern Pines was held 15  August. Bu t  defendants allege that  a t  
the time the county-wide election was ordered 30 May, 1950, no election 
had been called in Southern Pines nor had petition for such election been 
filed. Defendants further allege that  since the filing of proper petition 
for a county election as to beer and wine in December, 1948, the Board 
of Elections had twice before ordered an  election thereon and each time 
after the order was made a municipal election had been called and held, 
once before in Southern Pines and once in Pinebluff, and defendants, to 
avoid question as to the legality of the election, did not hold the election 
on the dates then designated, and defendants say that  now again after 
the calling of an election for 26 August another municipal election was 
called and held in Southern Pines. 

Defendants prayed that  plaintiffs' motion for a restraining order be 
denied, and this action dismissed. 

I n  the hearing on plaintiffs' motion a t  chambers, the court expressed 
the opinion that  the calling of the election in Southern Pines for a 
municipal purpose was in good fai th and in conformity with law, but 
that  a t  the time defendants ordered the county election for 26 s u g u s t  
no other election, municipal or general, had been called which would 
tend to make i t  illegal, and upon the facts set out in the pleadings entered 
the following order : 

"It is now ordered and adjudged that  the defendants' motion to dismiss 
this action be treated as a demurrer ore tenus ,  and the demurrer is sus- 
tained, in so f a r  as the action pertains to the said county election being 
held within sixty days of another election held in Moore County, and the 
Court finding the plaintiffs are not entitled to the said restraining order 
prayed for, i t  is ordered and adjudged that  the motion of the plaintiffs 
for said restraining order be and the same is hereby overruled and dis- 
allowed, and that  the plaintiffs and their surety pay the cost incurred by 
their said motion." 

Plaintiffs excepted and appealed. 

,J .  0. T a l l y ,  Jr., and W .  D. Sabis ton,  Jr . ,  for p h i r l f i f s ,  appellants.  
Spence & B o y e  f t e  for defendants ,  appellees. 

DEVIN, J. The court denied the plaintiffs' motion for a restraining 
order enjoining the election called to be held 26 August on the question 
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of legalizing the sale of beer and wine in  Moore C'ounty. Thereafter the 
election was held and the vote was against the ;gale of beer and wine. 
The defendants insist that the questions raised by the plaintiffs' appeal 
have now become academic. Saunders v. Bulla, 1332 N.C. 578; Eller v. 
Wall, 229 N.C. 359, 49 S.E. 2d 758; Penland v. Gowan, 229 N.C. 449, 
50 S.E. 2d 182; S. v. Cochran, 230 N.C. 523, 53 S.E. 2d 663. But we 
think the decisions cited are not controlling on tE.e facts here presented. 
I n  the case at  bar restraining the election was not the sole object of the 
litigation. Eller v. Wall, supra; Penland v. Gowan, supra. The plain- 
tiffs as citizens and taxpayers have alleged that the election, if called 
and held on the date named, would be in violation of the restrictions 
contained in  the statute, would be illegal and void, and that if the vote 
went against the legal sale of beer and wine property rights of the plain- 
tiffs and of others would be materially affected and the county suffer 
serious impairment of revenue. The plaintiffs are entitled to a determi- 
nation of the questions presented by their appeal. 

The statute, G.S. 18-124, under which the election was called and held, 
contains these provisions : "(d) Time of calling election.-Whenever a 
petition for an election is presented to the county board of elections pur- 
suant to the provisions of this article, said board shall within thirty (30) 
days call the election petitioned for . . . ( f )  Restrictions as to time of 
election.-No election shall be held pursuant to the prorisions of this 
article in any county within sixty (60) days of the holding of any general 
election, special election, or primary election in said county or any 
municipality thereof." G.S. 18-124 (d)  ( f ) .  

The able judge of the Superior Court, who heard this matter below, 
was of the opinion that the prohibition contained in the statute against 
a county election on the question of legal sale of beer and mine within 
sixty days of any general or municipal election referred to the\time of 
making the order calling the election, and as admittedly no other election 
at that time (30 May, 1950) had been called, the aubsequent calling and 
holding of a municipal election did not render the election of 26 August 
illegal. Accordingly, the motion for restraining srder was denied, and 

- demurrer ore tenzts to the complaint sustained. 
We are unable to concur in this view. The statute declares that no 

election shall be held within sixty days of the holding of a municipal 
election. Here i t  appears that an election in good faith, in conformity 
with law, was held 15 August, 1950, in a municipality of and within the 
County of Moore, within less than sixty days of the date of county elec- 
tion now in question. 

Defendants contend that under this construction of the statute, it is 
always within the power of a municipality in the county, if it sees fit. 
to render ineffectual a county election on the legal sale of beer and wine, 
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and that  this is not in accord with the legislative purpose. Bu t  the statute 
makes no  exception. We have no power to add to  or subtract from the 
language of the statute. The province of the Court is to interpret statutes 
conformable to the language in which they are expressed, and to declare 
the law in accord with the will of the law-making power, when exercised 
within constitutional limits. The question of the wisdom or propriety of 
statutory provisions is not a matter for the courts, but solely for the 
legislative branch of the state government. 

Fo r  the reasons herein set out the order sustaining defendants' demurrer 
o,re tenus to  the complaint must be held for error and the judgment 

Reversed. 

ALPINE MOTORS CORPORATION v. EFFIE MAE HAGWOOD ET AL. 

(Filed 13 December, 1950.) 
1. Evidence 8 S 

The courts will take judicial knowledge as to the appointment and terms 
of a special judge of the Superior Court and the public records later made 
by him or a t  his instance. 

2. Judges 8 2b- 
A special judge who has been retired under the provisions of G.S. 7-51 

on the ground of total disability is not an emergency judge. The provision 
of G.S. 7-50 that persons embraced within the provisions of G.S. 7-51 are 
constituted emergency judges is neither appropriate nor applicable to a 
judge who retires for total disability under the 1937 Amendment to G.S. 
7-51. 

3. Judgments 8 2 7 b  

Where a hearing is coram rLon judice because the person holding the 
term of court is not a qualified judge, the proceeding is a nullity and the 
judgment will be vacated and the case restored to the docket. 

4. Appeal and Error 8 37- 
Where it is manifest from the public records of which the Supreme 

Court will take judicial knowledge that the person holding the term of 
court a t  which the judgment appealed from was rendered was not a quali- 
Aed judge, the Supreme Court will vacate the judgment ex mero motu. 
Whether the parties themselves could have interposed any valid objection 
to the proceeding as being less than de facto, not presented or decided. 

APPEAL by plaintiff from Honorable Luther Hamilton, May Term, 
1950, of NEW HANOVER. 

Civil action to enforce terms of conditional-sale contract, or title- 
retained lien, executed a t  time of sale of 1948 Pontiac Sedan-Coupe auto- 
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mobile, wherein the ancillary remedy of claim and delivery was invoked 
by plaintiff. 

The case was heard at  the May Term, 1950, New Hanover Superior 
Court, before Honorable Luther Hamilton, without a jury, all parties 
agreeing that he should find the facts and determine the rights of the 
parties arising thereunder or thereon. 

From the facts found, judgment was entered dismitrsing the action and 
taxing the plaintiff with the costs. Plaintiff appeals, assigning errors. 

,I. Q. LeGrand and Carr (e. Swails for plaintiff, a,opellant. 
Thomas 1Y. Davis and Kellzcm & Humphrey  for defendants, appellees. 

STACY, C. J. At the threshold of the case, we are met with the fact 
that the May Term, 1950, New Hanover Superior Court, was presided 
over by Honorable Luther Hamilton, at  one time a Special Judge of the 
Superior Court of the State serving under appointments by the Governor. 

From the public records, of which we take judicial notice, it appears 
that Judge Hamilton's last term of two years as such special judge 
expired 30 June, 1949. At that time he did not have sufficient age and 
length of service on the Bench, without more, to retire and assume the 
status of an Emergency Judge under the Retirement Act of 1921, as 
amended, G.S. 7-51. H e  did have sufficient service, however, to retire 
under the clause which reads: "Every . . . regular or special judge of 
the Superior Court who, without regard to the age of such judge . . . 
having served one full term of six years on . . . the . . . Superior 
Court, and while still in active serrice thereon, shall have become totally 
disabled through accident or disease to carry on the duties of said office 
. . . who retires at  the end of his term, shall receive for life two-thirds 
(%1) of the annual salary," etc.; provided he were able to meet the other 
requirements of this provision of the statute. 

On 22 June, 1949, Judge Hamilton made application for retirement 
under the Act, writing the Governor that he had hoped "for reasons 
assigned in our conference of about six weeks ago I inight be permitted 
to withhold this submission until after a hoped-for reappointment, how- 
ever temporary that might have been. For obvious reasons the matter 
now cannot be longer delayed, and I will thank you to have it given proper 
consideration as promptly as practicable." 

Supporting his claim, and enclosed with his letter, were certificates of 
four physicians touching his physical condition or state of health. 

His application was granted on 12 July, 1949, the Governor finding 
as a fact, inter alia, on the evidence submitted, that ". . . (2) Since 
Judge Hamilton's appointment on the 1st day of July, 1937, and while 
still in active service as a Special Superior Court Judge, he has served 
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more than six years as such; and while still in active service in such 
capacity, he has become totally disabled through disease, to wit, a heart 
disease, to carry on the duties of his office"; whereupon it was ordered 
that his name be placed on the retirement list, with pay, under authority 
of G.S. 7-51. 

Assuming Judge Hamilton's status to be that of an Emergency Judge 
since his retirement he has been assigned to hold three terms of two weeks 
each and six terms of one week each of the Superior Court in various 
counties of the State under commissions issued by the Governor. This 
would seem to manifest beyond all peradventure that his total disability 
to carry on the duties of such office has disappeared or is no longer 
existent. I t  follows, therefore, that one of the essential elements of his 
claim to retirement under the Act, namely, total disability through acci- 
dent or disease to carry on the duties of said office, has likewise dis- 
appeared or has been removed. The main prop upon which he would 
stand is gone. I t  is noteworthy, perhaps, that Judge Hamilton himself, 
so far  as the record discloses, nowhere says specifically or in so many 
words that "while still in active service'' on the Superior Court bench, 
he became "totally disabled through accident or disease to carry on the 
duties of said office." His application for retirement simply says, "I 
hereby give notice of my retirement as Superior Court Judge under the 
provisions of G.S. 7-51." I t  is true his application mas accompanied by 
supporting certificates of four physicians upon which the Governor made 
his findings and based his order of retirement, but so far as Judge Ham- 
ilton is concerned he leaves the conclusion of total disability to others. 
His willingness to hold the courts and requests that he be assigned to 
hold them give some indication of his thought on the subject and how 
he feels about it. 

Indeed, it would appear to be a contradiction in terms to say that one 
is totally disabled to do a thing, and yet he may do it. We are presently 
concerned more with actuality or fact than with theory. A public statute 
of policy-making import is involved, and not a private convention between 
contracting parties which may be subject to different rules of construc- 
tion or indulgencies. The law contemplates a judge on the bench compe- 
tent to act, and not one totally disabled through accident or disease to 
carry on the duties of his office. Conjure with this as we may, there is 
no way to reconcile these opposing positions either in law or in logic. 
They are irreconcilable. Having taken one horn of the dilemma he may 
not now shift to the other. Measured by his own public record and 
conduct, that which would qualify him for retirement under the Act, no 
longer exists. His actions demonstrate or make manifest his disqualifi- 
cation to hold the office of Emergency Judge under the Retirement Bct. 
The basis of his retirement was total disability to carry on the duties 
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of the office. H e  now says he is able to hold the courts, as witness the 
twelve weeks already held, and no term of court hardly could be regarded 
as trifling, insignificant, or inconsequential, either in law or in fact. 
Hence, his present position, which may be the same that  he has taken all 
along, would seem to be a t  variance or incompati'tde with his retirement 
under the Act. When public business loses its community value i t  should 
be abandoned. Certainly a term of the Superior Court is important to 
the community and a matter of serious public concern. I t  has been said 
by a student of the subject, ('The office of Superior Court Judge is the 
most important office in the State." I t  is without doubt one of the most 
powerful. We would not minimize or depreciats its worth or under- 
estimate its value. The conclusion seems inescapable or irresistible that  
the hearing of the instant case a t  the May Term, 1950, New Hanover 
Superior Court, was coram non judice. 

True, i t  is provided by G.S. 7-50 that "persons, embraced within the 
provisions of G.S. 7-51 are hereby constituted emergency judges of the 
superior court," etc. This provision, however, was a part of the original 
Retirement Act of 1921, and is neither appropriate nor applicable to the 
judges who retire under the later amendment of 1937 on the ground of 
total disability to carry on the duties of the office. I f  the General Assem- 
bly intended to give these the status of Emergency Judges i t  would seem 
that i t  could be only on an honorary basis, for one totally disabled to 
carry on the duties of the office would hardly be assigned to hold the 
Superior Courts. 

We do not reach the question whether the parties themselves could 
have interposed any valid objection to the proceeding as being less than 
de facto, Chemical Co. v. Turner,  190 N.C. 471, 1.30 S.E. 154; nor are 
we presently concerned with a total disability clause in a policy of health 
and accident insurance. Thigpen v. Inszrrance Co., 204 N.C. 551, 168 
S.E. 845, 149 L1.L.R. 95 (court-crier case) ; Mea'lin v. Insurance CO., 
220 N.C. 334, 17 S.E. 2d 463; Ireland v. Insurance Co., 226 N.C. 349, 
38 S.E. 2d 206. We are simply taking cognizancr: or judicial notice of 
the public records made by Judge Hamilton, or at  his instance, and of 
his later supposedly official conduct and activities. The statute is clear 
as to who may assume the status of an  Emergency Judge and who may 
retire beneficially thereunder on the ground of total disability incurred 
while in ofice. The emergency judgeship is an  office of reward for 
services rendered and to be rendered. I t  is something earned, not imposed 
or granted. I t s  occupant is i n  truth and in fact a jndge emeritus. Judge 
Hamilton is not an Emergency Judge within the purview of the Retire- 
ment Act. His  commission to hold the May Term, 1950, New Hanover 
Superior Court, was improvidently issued. 
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The judgment will be vacated and the cause restored to the docket 
for  trial. 

Judgment vacated; case restored to docket. 

EMMIE S. PIPPIN v. JOHN H. BARKER AND WIFE, ESTELLA BARKER. 

(Filed 13 December, 1950.) 

APPEAL by defendant from Honorable  L u t h e r  H a m i l t o n ,  at  September 
Term, 1950, of HENDERSON. 

Civil action for specific performance of contract to purchase land. 
From judgment for plaintiff, defendants appeal. 

C h a r l t o n  E. H u n t l e y  and  L. B. Pr ince  for plaint i f f ,  appellee. 
0. B. Crowell  for defendants ,  appellants.  

PER CURIAM. It appearing that  the September Term, 1950, of Supe- 
rior Court of Henderson County was presided over by Honorable Luther 
Hamilton, the judgment rendered in the above entitled action will be 
vacated on authority of A l p i n e  Motors  Corporat ion v. E f i e  M a e  H a g -  
wood, et al., ante ,  57, and the cause restored to the docket for trial. 

Judgment vacated; case restored to docket. 

STATE v. JOHN CHESTER HILL. 

(Filed 13 December, 1950.) 
1. Automobiles § 8i- 

The "right of way" a t  an intersection means the right of a driver to 
continue in his direction of travel in a lawful manner in preference to 
another vehicle approaching the intersection from a different direction. 

2. Same- 
Where an intersection has no stop signs or traffic signals and two 

vehicles approach it at approximately the same time, the vehicle on the 
right has the right of way, G.S. 20-155 ( a )  ; but when the vehicle on the 
left comes first to the intersection and the driver finds no vehicle approach- 
ing from his right within such distance as reasonably to indicate danger 
of collision, taking into consideration the respective distances of the 
vehicles to the intersection and their relative speeds and other attendant 
circumstances, the vehicle on the left has the right of way. 
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S. Same- 
A driver having the right of way may act upon the assumption, in the 

absence of notice to the contrary, that the other motorist will recognize 
his right of way and grant him free passage over the intersection. 

4. Same: Automobiles 9 28-Evidence held not to ehow culpable negli- 
gence of defendant proximately causing fatal accident a t  intersection. 

Where the evidence discloses that a vehicle approa'ching from the south 
came to a virtual stop a t  the southern edge of an intersection 23 feet from 
the northern edge thereof, and that a vehicle approaching the intersection 
from the east a t  a speed of 15 to 20 miles an hour was then more than 
125 feet from the eastern edge of the intersection, .the vehicle from the 
south, thus entering the intersection an appreciable :!ength of time ahead 
of the vehicle from the east, has the right of way, and where he proceeds 
without notice that the driver of the vehicle from the east did not intend 
to grant him free passage, and is hit on his right sidte by the front of the 
vehicle from the east after he had traveled a t  least one-half way across 
the intersection, he cannot be held guilty of culpable negligence. 

5. Criminal Law § 8 l f -  

The sustaining of defendant's motion to nonsuit in the Supreme Court 
has the force and effect of a verdict of not guilty. G.S .  15-173. 

APPEAL by defendant from Sharp, Specinl ,Judge, and a jury, a t  the 
August Term, 1950, of GUILFORD. 

Criminal prosecution for involuntary manslaughter arising out of a 
homicide caused by a collision of two motor vehicletj a t  a street inter- 
section. 

The accident out of which this prosecution arose happened on the inter- 
section of two paved streets i n  the City of Greensboro. These streets are 
Winston Street, which runs north and south and is  19 feet i n  width, and 
Industrial Avenue, which runs east and west and is 23 feet i n  width. 
There are no stop signs or traffic signals a t  the intersection. 

The  only testimony a t  the trial was that  of the State. When this 
evidence is stripped of its non-factual admissions and conclusions, i t  is 
sufficient to establish the matters set out in the next paragraph. 

On the mid-afternoon of 23 October, 1949. the defendant drove his 
automobile northward on Winston Street. H e  brought his vehicle to a 
vir tual  stop a t  the southern edge of the intersection, where he was able 
to see a Chevrolet car coming from the cast on Industrial Avenue a t  a 
speed of 15 or 20 miles an  hour. The distance betvieen the Chevrolet 
car and the eastern edge of the intersection was "between 125 and 150 
feet." The  defendant entered the intersection and proceeded northward 
thereon until he crossed the middle of the intersection, l ~ h e n  the Chevrolet 
car  entered the intersection and struck the right sidc'of the defendant's 
automobile with its front. As a result of the impact, a door of the Chev- 
rolet car was thrown open, and the decedent, Silas Gray Murray, Jr., a 
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five year old passenger therein, fell to the pavement, suffering fatal 
injury. The Chevrolet car did not change its course or slacken its speed 
as i t  approached and entered the intersection. 

The jury found the defendant "guilty as charged," and the court 
entered judgment on the verdict. The defendant appealed, assigning as 
error the disallowance of his motion for n compulsory nonsuit. 

Attorney-General AlcMulla.lt and Assistant Attorney-General Rhodes 
for the State. 

John G. Prevette for the defendant, appellant. 

ERVIX, J. The appeal presents this question for decision: Was the 
testimony for the State sufficient to carry the case to the jury and support 
its verdict that the defendant was guilty of criminal negligence proxi- 
mately resulting in the death of the decedent? See : S.  v. Cope, 204 N.C. 
28,167 S.E. 456; 8. v. Stansell, 203 N.C. 69, 164 S.E. 580. 

I t  is manifest that there is no basis for any conclusion that the accused 
was negligent in the premises unless the State's evidence affords a factual 
foundation for the contention of the prosecution that it was his legal 
duty to yield the right of way at the intersection to the Chevrolet car in 
which the deceased was riding. 

As applied to vehicular travel at  intersections of highways and streets, 
the term "right of way" means "the right of a vehicle to proceed unin- 
terruptedly in a lawful manner in the direction in which it is moving in 
preference to another vehicle approaching from a different direction into 
its path." 60 C.J.S., Motor Vehicles, section 362. 

Inasmuch as vehicular traffic at  the intersection of the streets involved 
in this action was not controlled by stop signs, traffic signals, or similar 
means, the question as to who had the right of way at such intersection 
at  the time of the fatal accident must be determined by applying to the 
testimony rules of conduct established by law for the government of 
motorists approaching or entering highway or street intersections. The 
relevant rules are as follows: 

1. ('When two vehicles approach or enter an intersection . . . at 
approximately the same time," the driver on the right has the right of 
way, and the driver on the left must yield him that right. G.S. 20-155 
(a> .  

2. This statutory rule does not apply, however, unless the two vehicles 
approach or enter the intersection at  approximately the same time. 
When that condition does not exist, the vehicle first reaching and entering 
the intersection has the right of way over a vehicle subsequently reaching 
it, irrespective of their directions of travel; and it is the duty of the 
driver of the latter vehicle to delay his progress so as to allow the first 
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arrival to pass in safety. Kennedy v. Smith,  226 N.C. 514, 39 S.E. 2d 
380; Crone v. Fisher, 223 N.C. 635, 27 S.E. 2d 642; Cab Co. v. Sanders, 
223 N.C. 626, 27 S.E. 2d 631; Piner I.,. Richter, 202 N.C. 573, 163 S.E. 
561. 

3. Two motor vehicles approach or enter an intersection a t  approxi- 
mately the same time within the purview of these rules whenever their 
respective distances from the intersection, their relative speeds, and the 
other attendant circumstances show that  the driver of the vehicle on the 
left should reasonably apprehend that  there is danger of collision unless 
he delays his progress until the vehicle on the right has passed. Cab Co. 
v. Sanders, supra; Essig v. Cheves, 75 Ga. App. 870, 44 S.E. 2d 712; 
Kirchoff v. Van Scoy, 301 Ill.  App. 366, 22 N.E. 2d 966; Henderson v. 
Johnson, 300 Ill.  App. 613, 21 N.E. 2d 42 ; Go.ld v. Portland Lumber Co., 
137 Me. 143, 16 A. 2d 111; Warnen v. Marh-oe, 171 Md. 351, 189 A. 260; 
Lee v. City Brewing Co., 279 N.Y. 380,18 N.E. 2d 628 ; Ries v. Cheyenne 
Cab h Tram-fer Co., 53 Wyo. 104, 7!) P. 2d 468. A corollary of this 
proposition may be stated conversely in these words: When the driver 
of a motor vehicle on the left comes to an intersection and finds no one 
approaching i t  on the other street within such distance as reasonably to 
indicate danger of collision, he is under no obligation to stop or wait, but 
may proceed to use such intersection as a matter of right. Kallansrud 
11. Libbey, 234 Iowa 700, 13  N.W. 2d 684; State v. Brighi, 232 Iowa 1087, 
7 N.W. 2d 9. 

4. A driver having the right of way may act upon the assumption in 
the absence of notice to the contrary that  the other motorist will recog- 
nize his right of way and grant  him a free passage over the intersection. 
Cab Co. v. Sanders, supra. 

The task of applying these rules to the evidence must now be performed. 
When the defendant's automobile came to the southern edge of the 

intersection, the distance between it and the northern edge of the inter- 
section was only 23 feet whereas the distance between the eastern edge 
of the intersection and the approaching Chevroltt car was more than 
125 feet. The Chevrolet car was traveling a t  a speed of only 15  or 20 
miles an  hour. I n  view of the distances to be traveled by the two vehicles, 
the speed of the Chevrolet car, and the other circunlstances then existing, 
it reasonably appeared that  the defendant's automobile could pass north- 
ward over the intcrsection without danger of collision with the Chevrolet 
car. The defendant entered the intersection under these conditions an 
appreciable length of time ahead of the Chevro1t.t car, and proceeded 
northward upon the intersection without any not1ce that  the dr i rer  of 
the Chevrolet car did not intend to grant him free passage. After the 
defendant's automobile had trawled a t  least half-way across the inter- 



N. C.] FALL T E R M ,  1950. 

section, the Chevrolet car entered the intersection, and struck the right 
side of the defendant's automobile with its front. 

These things being true, the two vehicles did not approach or enter the 
intersection a t  approximately the same time, and the Chevrolet car did 
not have the right of way a t  that  place. Such right belonged to the 
defendant, who reached and entered the intersection an  appreciable length 
of time ahead of the Chevrolet car. C'rone v. Fisher, supra; Enz v. Johns, 
112 Cal. App. 1, 296 P. 115; Loffer v. Witte, 71 S.D. 626, 28 N.W. 2d 
698. 

I t  necessarily follows that  there is no factual foundation in the record 
for the verdict finding the defendant guilty of criminal negligence proxi- 
mately resulting in the death of the decedent. Fo r  this reason, the con- 
viction and sentence are vacated, and the motion of the defendant for 
judgment of nonsuit is sustained on this appeal. Under G.S. 15-173, 
this ruling has the force and effect of a verdict of not guilty. 

Reversed. 

HERMAN H.  GRIM31 V. A. T. WATSON, OPERATING AND DOING RI~SINESS A S  

CITY RAPID TRANSIT COMPANY. 

(Filed 13 December, 1950.) 

1. Automobiles 8c- 
The violation of either of the requirements of G.S. 20-154 that a motorist 

before turning to the right or left from a direct line on the highway must 
first exercise reasonable care to ascertain that such movement can be made 
in safety and shall give the appropriate statutory signal of his intention 
to make a turn is negligence per sa and is actionable if it proximately 
causes injury. 

2. Automobiles § 1811 (2)- 
Evidence tending to show that plaintiff, following defendant's bus on 

the highway, turned into the left or passing lane of the highway and blew 
his horn to warn of his intention to pass the bus, which was traveling in 
the right traffic lane, and that when plaintiff's car was abreast the rear 
wheels of the bus, the bus driver turned sharply to the left without any 
signal or warning, resulting in collision in suit, is held sufficient to be 
submitted to the jury on the issue of negligence. 

3. Automobiles § l8h (3) : Negligence § l9c- 
Defendant is not entitled to nonsuit on the ground of contributory negli- 

gence unless plaintiff's own evidence establishes the facts indispensable to 
sustain the plea. 

APPEAL by defendant from Phillips, J., and a jury, a t  the March Term, 
1950, of MOORE. 
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Civil action arising out of a collision between two motor vehicles pro- 
ceeding in the same direction. 

The  accident occurred upon the Fort  Bragg-Fayetteville Boulevard 
on 2 1  July,  1948, when the plaintiff's Chevrolet car overtook and at- 
tempted to pass the defendant's bus, which was admittedly being operated 
on a mission for the defendant. The plaintiff sought damages for injuries 
to his person and vehicle upon a complaint charging that  such injuries 
were caused by the actionable negligence of the bus driver. The answer 
denied this charge, and pleaded as an affirmative defense that  the plaintiff 
failed to keep a proper lookout and drove a t  an  excessive speed and 
thereby proximately contributed to his injuries. 

The For t  Bragg-Fayetteville Boulevard connects Fort Bragg on the 
north and Fayetteville on the south. I t  is a dual highway having two 
lanes of traffic in each direction, with a wide grass plot between the pairs 
of lanes. The left of the lanes on each side is for passing other motor 
vehicles going in the same direction, and there are numerous signs so 
warning motorists. The pairs of lanes are joined hy occasional cross- 
overs used when motorists want to go in the opposite direction. 

According to the plaintiff's evidence, the events giving rise to this 
litigation happened in this way:  

The defendant's bus was traveling toward For t  Bragg a t  a speed of 
about 25 miles per hour, and the plaintiff's car was following the bus a t  
a speed of about 35 miles per hour. Both vehicles were proceeding in 
the outside or right traffic lane. When the car was 100 yards behind the 
bus, the plaintiff observed that  the left lane was clear, and pulled into 
such lane for the purpose of passing the bus. After so doing, he blew his 
horn to warn the bus driver of his intention to pass the bus, which was 
still in the outside or right traffic lane. When the front of the plaintiff's 
car was abreast the rear wheels of the bus. the bus driver turned the bus 
sharply to the left without any signal or warning, and entered the left 
traffic lane, striking and damaging the plaintiff's car  and injuring the 
plaintiff. The highway is level and straight a t  the scene of the collision, 
which occurred several hundred feet from the nearest cross-over. 

Testimony for the defendaut gave this version of the untoward occur- 
rence : 

The bus drirer ,  who was proceeding toward For t  Bragg in the outside 
or right traffic lane of the boulevard, desired to turn  left, cross the grass 
plot dividing the pairs of traffic lanes a t  a place other than a regular 
cross-over. and return to Fayetteville on the opposite side of the dual 
highway. H e  ascertained by the use of the rear-view and side-view mir- 
rors on the bus that  no motor vehicle was nearing the bus from the rear, 
and turned on an  electrical signal derice on the back of the bus to indi- 
cate his intention to make the contemplated left turn. After taking these 
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precautions, he pulled the bus to the left. Just  as the left front wheel of 
the bus entered the left traffic lane, the plaintiff's car came upon the 
scene from the rear at  a high speed, striking the bus back of its left rear 
wheel and causing the damage and injury whereof the plaintiff complains. 

Issues were submitted to and answered by the jury as follows : 
I. Was the personal property of the plaintiff injured and damaged by 

the negligence of the defendant, as alleged in the complaint? 
Answer: Yes. 
2. Was the plaintiff injured by the negligence of the defendant, as 

alleged in the complaint ? 
Answer: Yes. 
3. Did the plaintiff by his negligence contribute to his own injury and 

damage, as alleged in the answer? 
Answer: No. 
4. What property damage, if any, is the plaintiff entitled to recover? 
Answer : $600.00. 
5. What amount, if any, is the plaintiff entitled to recover for per- 

sonal injuries? 
Answer : $900.00. 
The court entered judgment on the verdict, and the defendant appealed, 

assigning errors. 

Spence  & B o y e l t e  for p la in t i f f ,  appellee.  
Seawel l  & Seawe l l  for de f endan t ,  appe l lan t .  

ERVIN, J. The defendant reserved exceptions to the refusal of his 
motions for a compulsory nonsuit under G.S. 1-183. 

Under the statute codified as G.S. 20-154, any person who undertakes 
to drive a motor vehicle upon a highway must exercise reasonable care 
to ascertain that such movement can be made in safety before he 
turns either to the right or the left from a direct line. Besides he is 
required by the same statute to signal his intention to turn in the pre- 
scribed manner and for the specified distance before changing his course 
"whenever the operation of any other vehicle may be affected by such 
movement.'' A motorist violates G.S. 20-154 and in consequence is negli- 
gent as a matter of law if he fails to observe either of these statutory 
precautions in changing the course of his vehicle upon the highway, and 
his negligence in such respect is actionable if it proximately causes injury 
to another. Cooley  v. B a k e r ,  231 N.C. 533, 58 S.E. 2d 115. This being 
so, the issue of whether the driver of the defendant's bus was guilty of 
actionable negligence was rightly adjudged to be a question of fact for 
the determination of the jury. 
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This brings us to the defendant's contention that  the plaintiff was 
contributorily negligent as a matter of law. 

The plea of contributory negligence in this case is simply th is :  ( 1 )  
That  the plaintiff drove his automobile upon the highway a t  an  excessive 
speed and without keeping a proper lookout; and (2 )  that  such specific 
acts of negligence proximately contributed to the plaintiff's damage and 
injury. The  controlling rule on this phase of the litigation is elaborated 
in  Bundy v.  Powell, 229 N.C. 707, 51 S.E. 2d 307, where this language 
is used: "Contributory negligence is an  affirmat~ve defense which the 
defendant must plead and prove. G.S. 1-139. Nevertheless, the rule is 
firmly embedded in our adjective law that a defendant may take advan- 
tage of his plea of contributory negligence by a motion for a compulsory 
judgment of nonsuit under G.S. 1-183 when the facts necessary to show 
the contributory negligence are established by the plaintiff's own evi- 
dence." 

The testimony of the plaintiff a t  the trial did not establish the facts 
indispensable to the defendant's plea of contributo~.y negligence. Hence, 
the trial judge rightly rejected the argument that  the plaintiff was guilty 
of contributory negligence as a matter of law. 

The questions raised by the remaining excepticms hare  been decided 
adversely to defendant in well considered prececlents, and require no 
discussion. 

The  judgment of the Superior Court is upheld, for there is in law 
N o  error. 

STATE OF NORTH CAROLINA r. .JACK SMITH. 

(Filed 13 December, 19.50.) 

1. Criminal Law g 6zi- 

Where the suspension of sentence has been revoked by the county court 
for condition broken, certiorari will lie solely to review the regularity and 
legality of the judgment invoking the original sentence, and the "affirm- 
ance" of the judgment by the Superior Court is in effect a dismissal of the 
writ for want of merit, and will be so considered upon further review. 

2. Same- 
Where a defendant does not object or except to the conditions upon 

which sentence is suspended nor appeal therefrom, the conditions become 
nn integral part of the covenant voluntarily assented to by defendant, and 
he may thereafter contest the esecution of the sentence for conAitiou 
broken only on the ground of want of evidence 1:o support n finding of 
breach of condition or on the ground that the conditions are unreasonable 
or for an unreasonable length of time. 
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3. Sam* 
The presumption is in favor of the reasonableness of the conditions upon 

which sentence is suspended. 

Upon conviction of larceny of 900 pounds of seed cotton, suspension of 
sentence on condition that defendant not operate a motor vehicle on the 
highways of the State for one year will not be held unreasonable as having 
no relation to the offense, since it will be presumed in the absence of a 
showing to the contrary that the operation of a motor vehicle was involved 
in the larceny. In this case it appeared further that defendant was 
addicted to the use of alcoholic beverages. 

5. Same: Automobiles 8 3 4 L  

While the Superior Court is without jurisdiction to revoke a driver's 
license, it  may suspend execution of sentence on condition that defendant 
not operate a motor vehicle on the highways of the State for a reasonable 
length of time when such condition bears a reasonable relation to the 
offense of which defendant stands convicted. 

APPEAL by defendant from P h i l l i p s ,  J., March Term, 1950, SCOTLAND. 
Affirmed. 

Indictment for larceny, heard on writ of cer t iorar i  issued to the crim- 
inal court for the county of Scotland. 

On 25 October 1949, defendant was convicted on a charge of larceny 
of 900 pounds of seed cotton. The  judge of the county court pronounced 
judgment of imprisonment for a term of two years and placed the defend- 
ant on probation under the general conditions set forth in the statute and 
the further condition that  the defendant "be denied the right to operate 
a motor vehicle on the highways of North Carolina during the first twelve 
months of probation. Dnring the next twelre months shall drive only 
upon the recommendation of the Probation Officer." 

On 15 February 1950, the court, after due notice and hearing, found 
that defendant had willfully violated the special condition relating to the 
operation of a motor vehicle and adjudged that the order of probation 
be revoked and commitment issue on the sentence originally imposed. 
Defendant was ordered into the custody of the sheriff to begin said 
sentence. H e  applied to Phillips, J., for a writ of cer t iorar i  which was 
duly issued. 

When the writ came on for hearing in the court below, Phillips, J., 
affirmed the judgment of the county court a d  ordered that commitment 
issue. Defendant excepted and appealed. 

At to rney -Genera l  X c M u l l a n ,  , I s s i s f an f  A t to rney -Genera l  M o o d y ,  a n d  
J o h n  R. ,Jordan, Jr.,  M e m b e r  of S t o f ,  for  the S t a t e .  

G i lbe r t  M e d l i n  ond J e n n i n g s  G. R i n g  f o r  d e f e n d a n t  appe l lan t .  
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BARNHILL, J. The cause was before the court below solely for review 
of the regularity and legality of the judgment of the county court invok- 
ing the original sentence. 8. 2). King, 228 N.C. 137, 22 S.E. 2d 241. 
I t s  judgment, in effect, was a dismissal of the writ for want of merit. I t  
will be so treated. 

The defendant did not object or except to the imposition of the condi- 
tion, about which he now complains, a t  the time it was imposed. Nor  
did he appeal therefrom. B y  his conduct he impliedly consented thereto 
and committed himself to abide by the terme of the probation. S. v. 
Miller, 225 N.C. 213, 34 S.E. 2d 143; S. v .  Wilson, 21 6 N.C. 130, 4 S.E. 
2d 440; S. v. Pelley, 221 N.C. 487, 20 S.E. 2d 850; S. v. Jackson, 226 
N.C. 66, 36 S.E. 2d 706. The condition thereupon became an  integral 
part  of the treaty or covenant which the defendant voluntarily entered 
into with the court. S.  v. Shepherd, 187 N.C. 609, 122 S.E. 467 ; S. 2%. 

Miller, supra. 
Having consented to the imposition of the condition, he was thereafter 

relegated to his right to contest the execution of the sentence for that  
(1)  there is no evidence to support a finding that  the conditions imposed 
have been breached, 8. c. Johnso.n, 169 N.C. 311, 84 S.E. 767; S.  v. 
Miller, supra; or (2)  the conditions are unreasonable and unenforceable 
or for an  unreasonable length of time. S. I . .  Shepherd, supra; S. v. 
Miller, supra. 

The defendant does not assert here that  there was no evidence to sup- 
port the finding made by the judge of the county court The sole grounds 
of attack upon the particular condition and the judgment invoking the 
sentence for breach thereof is bottomed upon the contention that  it (1)  is 
unrelated to and did not grow out of the offense for which he was con- 
victed and is therefore unreasonable; and ( 2 )  is beyond the jurisdiction 
of the court, for the reason the court has no authoritv to revoke or sus- 
pend a license to operate a motor vehicle. These grounds of attack are. 
on this record, untenable. 

While a t  first blush larceny and the operation of a motor vehicle would 
seem to be wholly unrelated, such is not necessarily the case here. The 
defendant was charged with the larceny of 900 pounds of seed cotton. 
The  "taking and carrying away" of such a hcary and bulky quantity of 
seed cotton no doubt involved the use of a vehicle. I f ,  in committing the 
larceny the defendant used an automobile, the crime and the operation 
are directly related. I t  is presumed, in the absence of proof to the con- 
trary, that  the proceeding was legal and the court acted with proper 
discretion. S. I ) .  Hilfon.  151 N.C. 687, 65 S.E. 1011: S.  v. Everitt, 164 
N.C. 399, 79 S.E. 274. 

Furthermore, the primary purpose of a suspended smtence or parole is 
to further the reform of the defendant. There is strong suggestion in  the 
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record that defendant is addicted, at  least to some extent, to the use of 
alcoholic beverages. The judge may have considered that the primary 
need of defendant was to be kept off the public roads while under a steer- 
ing wheel. Certainly there is nothing in the record to induce a contrary 
view. 8. v. Ray,  212 N.C. 748, 194 S.E. 472. 

I t  is true the court was without jurisdiction to suspend or revoke 
defendant's license to operate a motor vehicle duly issued by the Motor 
Vehicle Department of the State. S.  v. McDaniels, 219 N.C. 763, 14 
S.E. 2d 793; S. v. Cooper, 224 N.C. 100, 29 S.E. 2d 18;  S. v. Warren, 
230 N.C. 299, 52 S.E. 2d 879. This does not mean, however, that it 
might not suspend the execution of a sentence of imprisonment on con- 
dition the defendant refrain from operating a motor vehicle upon the 
public highways of the State. The court did not undertake, as in S.  v. 
Cooper, supra, to revoke defendant's driver's license or prohibit him from 
operating a motor vehicle. I t  merely gave him the option to serve his 
sentence or agree not to operate a motor vehicle upon the highways for 
the period specified. S. v. Miller, supra; S. v. Jackson, supra, and cases 
cited. 

Defendant stood convicted of grand larceny. He was sentenced to serve 
a term in prison. The court afforded him an opportunity to escape the 
service of the sentence imposed by observing the conditions of the parole. 
He accepted. When he broke faith with the court he furnished the 
grounds for invoking the original sentence. He, by his own conduct, 
opened the prison doors. He cannot now complain that he must enter 
therein. 

So far as this record discloses, the record before the trial court was in 
all respects regular and the condition imposed was reasonable, both in 
substance and time. Therefore, the judgment of the court below must be 

Affirmed. 

WISCASSETT MILLS COMPANY v. EUGENE G. SHAW, COMMISSIONER OF 

REVENUE OF THE STATE OF NORTH CAROLINA. 

(Filed 13 December, 1950.) 
1. Pleadinga 19c- 

A demurrer admits the truth of all allegations of fact and inferences of 
fact reasonably drawn therefrom. 

2. Same- 
A complaint is not demurrable unless it is fatally defective in failing to 

allege any fact or combination of facts which, if true, entitles plaintiff 
to some relief. 
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In an action to recover additional assessment of income tax paid under 
protest, allegation that plaintiff made a gift of real property to a school 
board for educational purposes and that plaintiff's total gifts during the 
fiscal year did not exceed 5v0 of its total net income for that year, states 
a cause of action to have the gift allowed as a deduction, and defendant's 
contention that his demurrer should be sustained because of plaintiff's 
error in alleging the theory of value of the gift, is unlenable, the value of 
the gift and the amount of plaintiff's allowable deduction therefor being 
matters to be determined a t  the trial. 

APPEAL by plaintiff from S i n k ,  J., October Term, 1950, STANLY. 
Reversed. 

Clivil action to recover income tax paid under protest. 
C h  7 February 1949 defendant Commissioner of Itevenue disallowed 

certain deductions for alleged allowable expense and gifts made by plain- 
tiff and claimed by i t  in its returns for its fiscal years 1946 and 1947, 
and made assessment therefor. Plaintiff paid the additional assessment 
under protest and now sues to recover the amount so paid. 

It alleges certain items of expense  aid during 1946 and 1947 which 
were disallowed and also certain gifts made by it in said years which were 
likewise disallowed; that  the total of all deductions for gifts during said 
years did not exceed five per cent of its income for the year in which the 
gifts were made and for which credit is claimed ; and I ha t  the additional 
assessments mere and are unjust and contrary to law. 

The defendant demurred to the complaint for that  i t  fails to state facts 
suficient to constitute a cause of action. The court b1:low entered judg- 
ment sustaining the demurrer and dismissing the action. Plaintiff 
appealed. 

E. T.  B o s f ,  Jr., and II'. 11. B e c k e r d i f e  f o r  plaintiff appellant.  
At torney-General  ~ I f c J f u l l a n ,  Ass is tant  Attorneys-G,?nerak T u c k e r  and  

A b b o t t ,  a n d  E d w a r d  R. I I i p p ,  X e m b e r  of S t a f f ,  for t h e  S ta te .  

BARNHILL, J. The demurrer admits the truth of all the allegations of 
fact and inferences of fact reasonably drawn therefrom. Ferrell  a.  
W o r t h i n g t o n ,  226 K.C. 609, 39 S.E. 2d 512; Snb ine  v. Gil l ,  Comr .  of 
Reuenue ,  229 N.C. 599, 51 S.E. 2d 1; L,connrd I . .  i lraxwell ,  C o m r .  of 
Revenue ,  216 N.C. 89, 3 S.E. 2d 316. 

A complaint cannot be overthrown by a demurrer unless i t  be wholly 
insufficient. I f  any portion of it presents facts sufficit>nt to constitute a 
cause of action, the pleading will repel the demurrer. I t  must be fatally 
defective in  that  i t  fails to allege any fact or combination of facts which, 
if true, entitles plaintiff to some relief. Blackmore v. W i n d e r s ,  144 N.C. 
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212; Fairbanks, Morse & Co. v. Murdock Go., 207 I)u'.C. 348,177 S.E. 122. 
A consideration of the complaint in the light of these controlling rules 

leads to the conclusion that the complaint is sufficient to repel the de- 
murrer interposed by defendant. 

Plaintiff in part alleges : 
"11. That . . . during the fiscal year ending Kovember 30, 1947, the 

plaintiff, by deed of gift and without being paid anything therefor, con- 
veyed to the Board of School Commissioners of the Town of Slbemarle 
in fee simple a large tract of land on which a new school building was 
erected; that the said land had a reasonable market value at the time 
of the conveyance of $6,000; that the said land was conveyed for the 
purpose of and is being used exclusively for literary, scientific and edu- 
cational purposes." 

This allegation, coupled with the further allegation that the total gifts 
made by it during that fiscal year, including the one pleaded, did not 
exceed five per cent of its total net income for that year, states facts 
sufficient to entitle plaintiff to some relief. With the exact amount it is 
entitled to recover and the basis of calculation upon which that amount 
should be ascertained, we are not presently concerned. 

The defendant's contention that plaintiff mubt allege a cause of action 
in accord with defendant's theory of its right to claim credit for a de- 
ductible gift, that is, that it must follow strictly the "cost value" theory 
in its complaint is without merit. I t  has alleged a gift of real property 
to an educational institution and that the property was conveyed for the 
purpose of, and is being used exclusively for literary, scientific, and 
educational purposes. These facts are admitted for the purpose of the 
demurrer. I t  has further alleged the value of its gift and the consequent 
amount of its allowable deduction. This latter allegation is binding on 
no one. Whether the amount of deduction to which plaintiff is entitled, 
on the facts admitted, is to be ascertained on the "reasonable value" or 
the "cost" basis, or on the basis of the value on the date of the original 
adoption of our income tax law, is, in the first instance, for the court 
below to decide. 

The parties debate at  some length the merit of plaintiff's claim in 
respect of each item asserted as an allowable deduction. But the questions 
so discussed are not before us on this appeal. Only the sufficiency of the 
complaint to state a cause of action is challenged. The ruling thereon 
by the court below is 

Reversed. 
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LILLIAN KNITTING n m L s  COMPANY v. T. B. EARLE, MRS. MARY B. 
EARLE AKD SAM HOUSTON. 

(Filed 13 December, 1950.) 
1. Pleadings 8 lob- 

Where there is only one party plaintiff there can be no misjoinder of 
parties plaintiff. G.S. 1-127. 

2. Corporations 8 7- 
Corporate directors and officers are personally liable for making fraudu- 

lent misrepresentations of fact as to the financial condition of the corpora- 
tion to persons who deal with the corporation and suffer loss by reason of 
their reliance on such misrepresentations. 

3. Same: Fraud 8 9: Pleadings 5 lob--Complaint held to allege cause 
against corporate olilcers for fraud and not  one to  set aside corporate 
conveyances as  fraudulent. 

A complaint alleging that defendants, officers and agents of a corpora- 
tion, made fraudulent misrepresentations of fact as to the financial condi- 
tion of the corporation, thereby inducing plaintiff to sell the corporation 
merchandise on credit, and that defendants thereafter secretly caused the 
corporation to convey its assets to them with the purpose of cheating and 
defrauding plaintiff and other creditors, and that the corporation was 
thereafter placed in receivership with virtually no assets, with prayer 
that plaintiff recover of defendants the amount lost through the extension 
of credit, is held to state only the one cause of action for actionable fraud 
on the part of defendants and is demurrable neither on the ground of mis- 
joinder of causes nor the ground that it stated a cause of action to set 
aside the conveyances appertaining solely to the corporate receivers. 

APPEAL by defendants from judgment overruling their demurrer to 
the complaint rendered by Phillips, J . ,  at  the May Term, 1950, of 
STANLY. 

The complaint alleges in specific detail that  the plaintiff, Lillian Knit- 
ting Mills Company, is a domestic business corporation; that  during 1949 
the defendants, T. B. Earle, Mrs. Mary R. Earle, and Sam Houston, con- 
stituted all the officers and directors of another business corporation, 
to wit, the Ear le  Hosiery Corporation; that  on various occasions betmeen 
6 J anua ry  and 3 June  of that  year the defendants made fraudulent mis- 
representations of fact to  the plaintiff grossly exaggerating the financial 
standing and worth of the Earle Hosiery Corpora hion, and thereby in- 
duced the plaintiff to sell and deliver substantial quantities of merchan- 
dise to the Earle Hosiery Corporation on credit; that  while these mis- 
representations were being made and the resultant sales and deliveries 
on credit were taking place, to  wit, on 10 Janua ry  and 29 April, 1949, 
the defendants secretly caused thc Earle Hosiery Corporation to convey 
all of its realty to the defendants. T. 13. Earle and Mrs. Mary B. Earle. 
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without consideration "for the purpose of cheating and defrauding the 
plaintiff as well as other creditors of the Earle Hosiery Corporation"; 
and that  subsequent to  3 June, 1949, the Earle Hosiery Corporation was 
placed in receivership with assets of r ir tually no value, and without 
having paid the sum of $8,373.24 due plaintiff for merchandise sold and 
delivered to  it on credit from 13  May to 3 June, 1949. The complaint 
asserts as a conclusion of law that  ('the defendants . . . are justly in- 
debted to the plaintiff in said amount," and ends with this prayer:  
('Wherefore, plaintiff demands judgment against the defendants . . . for 
the sum of $8,373.24, with interest on same from the 3rd day of June,  
1949, and the costs of this action to be taxed by the Clerk." 

The defendants filed a twofold demurrer to the complaint. The de- 
murrer asserts primarily that the plaintiff sues to cancel the conveyances 
of 10 January  and 29 April, 1949, as frauds on the creditors of the Earle 
Hosiery Corporation; that  such cause of action belongs to the receiver 
of the Earle Hosiery Corporation for the benefit of all the corporate 
creditors, and cannot be asserted by one of the creditors until after the 
receiver has refused to sue unless it appears that  a demand for such suit 
would be unavailing; that  the complaint does not allege that  the plaintiff 
made demand on the receirer to sue and was refused, or that  such demand 
would be futi le;  and that  in consequence the complaint does not state 
facts sufficient to constitute a cause of action in favor of the plaintiff 
against the defendants. The demurrer alleges secondarily that  the plain- 
tiff has misjoined parties and causes by uniting these two distinct causes 
in a single complaint : (1 )  A cause of action belonging to the receiver 
to set aside the conveyances of 10 Janua ry  and 29 April, 1949 ; and (2 )  
a cause of action belonging to the plaintiff to recover damages allegedly 
suffered by i t  as the result of fraudulent representations of the defendants 
as to the financial condition of the Earle Hosiery Corporation. 

Judge Phillips orerruled the demurrer, and the defendant appealed, 
assigning such ruling as error. 

R. L. Smith & Son for p l a i n f i f ,  appellee.  
Guy T .  Carswel l ,  Chnrlcs  W .  Rw~d?y, ond Cork B o r n ,  J r . ,  for defend- 

an t s ,  appella,nts. 

ERVIN, J. There is undoubtedly a misjoinder both of parties plaintiff 
and of causes of action where two or more persons having distinct causes 
of action against the same defendants join as plaintiffs in one suit. G.S. 
1-127, 1-132; Rober t s  o, M f g .  Co., 181 N.C. 204, 106 S.E. 664. 

But such is not the case a t  bar. The objection that  there is a miejoinder 
of parties plaintiff lacks substance, for the rery simple reason that the 
Lillian Knit t ing Mills Company is the sole party plaintiff. 
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The contentions that  there is a misjoinder of causes of action and that  
the complaint does not state facts sufficient to constitute a cause of action 
in favor of plaintiff against defendants are likewise untenable. Properly 
intr~rpreted, the complaint states only one cause of action, to wit, a cause 
of action belonging to the plaintiff alontl for the revovery of damages 
allegedly suffered by it as the direct result of actionable fraud on the 
part  of the defendants. Such cause of avtion is well pleaded under the 
rule that  corporate directors and officers are personally liable for making 
fraudulent misrepresentations of fact as to the financial condition of the 
corporation to persons who deal with the corporation a i d  suffer loss by 
reason of their reliance on such misrepresentations. Harpe r  I * .  Suppl?y 
Co.., 184 N.C. 204, 114 S.E. 173; Ilouston 1,. Thornton, 122 N.C. 365, 
29 S.E. 827, 65 Am. S. R. 699; C'aldwell 7.. Bafes, 118 K.C. 323. 24 S.E. 
481; Solomon v. Bates, 118 N.C. 311, 24 S.E. 478, 54 Am. S. R. 725; 
Tate a. Bates, 118 N.C. 287, 24 S.E. 482, 54 Am. S. R. 719. See also: 
Thomas v. Wright, 98 N.C. 272, 3 S.E. 487. The plaintiff does not seek 
to cancel the conveyances mentioned in the complaint. His  allegations 
relating to the transfers of the property of the Earle Hosiery Corporation 
are simply inserted in elaboration of his claims that  {he  representations 
allegedly made to i t  by the defendants were false and fraudulent in 
nature and caused i t  to suffer loss. 

Fo r  the reasons given, the judgment overruling the demurrer is 
Affirmed. 

STATE v.  RUFFIN SAWYER. 

(Filed 13 December, 1950.) 

1. Criminal Law § 5& 
A motion in arrest of judgment for insufficiency of the indictment or 

warrant may be made for the first time in the Supreme Court. Rule 21. 

2. Same-- 
A motion in arrest of judgment must be based on matters appearing on 

the face of the record or which should appear there'm and do not, and 
therefore motion in arrest will not lie for a misnomer, since it can be sup- 
ported only by facts dehors the record. 

3. Indictment and Warrant § 12- 

Objection for misnomer in the indictment or warrant must be raised by 
plea in abatement, and defendant waives his right to object thereto by 
entering a plea of not guilty and going to trial. 
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4.  Indictment and Warrant 8 10- 
The names "Sawyer" and "Swayer" held to come within the rule of i dem  

sonans. 

5. Same: Criminal Law § 5 6  
The use of the words "the above" in the complaint in charging a criminal 

offense is not approved, but construing the verified complaint and the 
warrant subjoined together, it  i s  held that the pleading sufficiently identi- 
fied defendant, so as to defeat motion in arrest of judgment. 

APPEAL by defendant from Frizzel le ,  J., and a jury, a t  the August 
Term, 1950, of CUMBERLAKD. 

Criminal prosecution tried d e  novo on the original warrant  in the 
Superior Court on the defendant's appeal from the Recorder's Court of 
the City of Fayetteville. 

The verified complaint and warrant  are entitled "State and City of 
Fayetteville v. Ruffin Szunyer." The complaint charges "the above" with 
these two violations of the Alcoholic Beverage Control Act of 1937: 
(1 )  The possession for sale of intoxicating liquor purchased from a 
county store; and ( 2 )  the sale of intoxicating liquor purchased from a 
county store. G.S. 18-50. The warrant, which was subjoined to the 
criminal complaint, addressed this order to the police of the City of 
Fayetteville: "For the causes stated in the affidavit, which is hereto 
attached and made a part  hereof, you are commanded forthwith to arrest 
Ruffin Swayer, and him have before the Recorder's Court of the City of 
Fayetteville on Monday the 17th day of July,  1950, to answer the above 
complaint and be dealt with as the law directs." 

Notwithstanding his surname is Sawyer rather than Swayer, the de- 
fendant answered the charge with a simple plea of not guilty. 

The State's witness, Eugene Brown, testified that  on the occasion 
alleged the defendant had physical custody of one pint of intoxicating 
liquor; that  such liquor was contained in a sealed bottle bearing a county 
store stamp and appropriate revenue stamps; and that  he bought such 
liquor from thc defendant, and paid him $3.50 for it. The defendant 
denied Brown's evidence in its entirety, and asserted that  he never saw 
Brown prior to the tr ial  of the case in the Recorder's Court. 

The jury found the defendant "guilty as charged." The court sen- 
tenced him to imprisonment, and he appealed, assigning several parts of 
the charge as error. 

When the appeal was heard in the Supreme Court, the defendant 
moved in arrest of judgment. H e  assigned these two reasons for his 
motion: (1) That  the criminal pleading describes him as Ruffin Swayer 
whereas the testimony shows that  his name is Ruffin Sawyer; and (2)  
that  his name does not appear in the charging part  of the warrant, i.e., 
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the complaint, and by reason thereof the warrant does not describe him 
with sufficient certainty to identify him as the person charged with the 
crimes alleged. 

Attorney-General McMullan, Assistant dttorncy-General Bruton, nnd 
Walter F. Brinkley, Member of the Staff, for the 9tate. 

Lester G. Carter, Jr., for the defendant, appellaljt. 

ERVIN, J. Under Rule 21, a motion in arrest of judgment for insuffi- 
ciency of an indictment or warrant may be made for the first time in the 
Supreme Court. S. v. Harris, 229 N.C. 413, 50 S.E. 2d 1 ;  S.  v. Jones, 
218 N.C. 734, 12 S.E. 2d 292; S.  21. Ballangee, 191 N.C. 700, 132 S.E. 
795; S. 2,. Stephens, 170 N.C. 745, 87 S.E. 131; S.  v. Marsh, 132 N.C. 
1000, 43 S.E. 828, 67 L.R.A. 179; S.  2,. Caldwell, 112 N.C. 854, 16 S.E. 
1010; S.  v. Lumber Co., 109 N.C. 860, 13 S.E. 719; S. v. Watkins, 101 
N.C. 702, 8 S.E. 346. 

-4 motion in arrest of judgment can be based only on matters which 
appear on the face of the record, or on matters whkh should, but do not, 
appear on the face of the record. S. u. Mitchem, 188 N.C. 608, 125 S.E. 
190; S. v. Shemwekl, 180 N.C. 718, 104 S.E. 885. This being so, the 
objection that the defendant is given an incorrect name in the warrant 
is not presented by his motion in arrest, for such objection can be sup- 
ported only by facts dehors the record. 

Indeed, the defendant waived this objection by pleading not guilty 
and going to trial without giving the c30urt his co~rect name under the 
rule that ordinarily an objection to the misnomer of the accused in an 
indictment or warrant must be raised by a plea in abatement before 
pleading to the merits. S.  1,. Ellis, 200 N.C. 77, 156 S.E. 157; 8. u. 
McCollm, 181 N.C. 584, 107 S.E. 309; 22 C.J.S., C'riminal Law, section 
427. Furthermore, the names Saw-yer and Swa-yer are so nearly alike 
as to bring them within the rule of idem sonans. S. c. T7incent, 222 
N.C. 543, 23 S.E. 2d 832; S.  I ? .  Gibson, 221 N.C. 252, 20 S.E. 2d 51; 
S. v. Reynolds, 212 N.C. 37, 192 S.E. 871; S. v. Donnell, 202 K.C. 782, 
164 S.E. 352; S. 2,. Hare, 95 K.C. 682; S. v. Patterson, 24 N.C. 046, 
38 Am. Dec. 699. 

I t  is settled law that an indictment or warrant is fatally defective, ant1 
subject to a motion in arrest of judgment unless it describes the accused 
with sufficient certainty to identify him as the permn charged with the 
crime alleged. S. v. Finch, 218 N.C. 511, 11 S.E. i?d 547; S. c. X c C o l -  
lum, supra; S.  T. Phdps, 65 N.C. 450. The name of the defendant does 
not appear in the portion of the warrant which charges the violation of 
the Alcoholic Beverage Control Act of 1937. The charging part of the 
warrant, i . ~ . ,  the complaint, simply alleges that "the ahore" committed 
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the offenses specified. Fo r  these reasons, we find nothing to commend 
in the phraseology employed by the draftsman of the pleading. Never- 
theless, we are constrained to hold the warrant  adequate to overcome the 
present objection of the defendant. The complaint refers to the title of 
the action, and the warrant refers to the complaint. When the title, the 
complaint, and the warrant are considered together as parts of the same 
instrument and proceeding, they point out the defendant with due cer- 
tainty as the person committing the offenses alleged. S. u. Poythress, 174 
N.C. 809, 93 S.E. 919. 

The tr ial  court instructed the jury accurately on the law of the case, 
summed u p  the evidence of the witnesses correctly, and stated the conten- 
tions of the prosecution and defense fairly. As a consequence, the excep- 
tions to the charge are untenable. 

Inasmuch as the trial in the court below was free from legal error, the 
judgment will not be disturbed. 

N o  error. 

STATE v. WAYNE EVERETT CAMPO. 

(Filed 13 December, 1950.) 

1. Parent and Child Q 
While the presumption of legitimacy which arises from the birth of a 

child in wedloclr map be rebutted by a showing of nonaccess on the part 
of the husband, neither spouse is competent to testify as to such nonaccess. 

2. Criminal Law Q 48d- 
An instruction from the court to disregard all controversy relating to 

an irrelevant and incompetent matter has the effect of striking out all 
evidence on the point, and thus cures the inadvertence in the initial recep- 
tion of the evidence. 

3. Husband and Wife Q 22: Parent and Child Q 14- 
Conflicting evidence as to whether defendant's failure to support his 

wife and minor children was willful, l ~ e l d  adversely determined against 
defendant by the jury. 

4. Criminal Law Q 50f- 
In this prosecution of defendant for willful abandonment and nonsupport 

of his wife and minor child, the remark of the solicitor that the State 
would have to support the child unless the defendant mere convicted is 
disapproved, but is held not prejudicial in the light of defendant's own 
evidence. 

APPEAL by defendant from Phillips, J., July  Term, 1950, of MECK- 
LENBURQ. 
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Criminal prosecution on warrant charging the defendant with willful 
abandonment and nonsupport of his wife and their ininor child in viola- 
tion of G.S. 14-322. 

The case was tried originally in the Domestic Relations Court of the 
City of Charlotte and Mecklenburg County and r13arhed the Superior 
Court by appeal. 

The wife of the defendant testified that she and the defendant Tvere 
married in March, 1947; that  a child, J u d y  Ann, was born to their union 
3 March, 1949; that  the defendant abandoned them on 6 June,  1950, since 
which time he has failed and refused to provide any ,mpport for either of 
them; that  the defendant is an  able-bodied man, a machinist by trade 
and capable of earning a competent living for himself and his family. 

On cross-examination, the prosecuting witness stated that  when her 
husband was drinking and wanted to whip the little baby for crying, she 
said to him "That is my baby-that baby ain't yours, but I did not mean 
that  the baby did not belong to Mr. Campo." 

The defendant, a witness in his own behalf, testified as follows : 
"I married my wife in March 1947; the baby mas born in March, 1949, 

and I was living with her a t  the time the child mas born. The separation 
took place in June, 1950. I have not sent her any money since the date 
of the separation, nor have I given her any money for the child. I have 
not bought any groceries or clothes or anything for her since she left. 
. . . I supported my  wife and the child until June  1950; . . . I did not 
leave her, but she left me. . . . At the time of this separation ~ v e  were 
living with my  father and mother. I had two room:; there until I could 
finish the house which I was building for her.. . . . I was proriding 
support for my  wife and I was giving her everything I made. I was 
working a t  the Whitin Machine Works a t  the time and making $40.00 
per week. . . . I have had no work since the date of the separation 
between myself and my  wife." 

I n  the solicitor's argument to the jury lie remarked, "The State nil1 
have to support this child unless the defendant is conricted." Objection; 
overruled ; exception. 

From a verdict of guilty, and judgment tliereoii, thl. defendant appeals, 
assigning errors. 

d t forney -Genera l  MciCIullan, Ass is tant  At torney-General  J loo t l~ j ,  a n d  
TValter F.  RrinJ-ley,  M e m b e r  of S t a f f ,  for the  S f n t e .  

l ' h l m o n  S.  A lexander  for defendant .  

STACY, C. J. The trial court inadvertently a l lowd  the legitimacy of 
the child, J u d y  ,4nn, to be injected into the hearing when there was no 
competent eridence to raise the issue and the defendant was not making 
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the point. The court in its charge, after "chasing this rabbit'' with some 
loss of track now and then, finally instructed the jury, as he should have 
done when the matter was first broached, to disregard the whole debate 
as inconsequential and pointless or without substance in the case. A11 
the evidence on the issue purports to come from the prosecuting witness 
who may not speak to the subject. S. c. Bowman,  230 S . C .  203, 52 S.E. 
2d 345, and cases cited. 

Conceding the presumption of legitimacy which arises from the birth 
of a child in wedlock may be rebutted by evidence of nonaccess on the 
part  of the husband, nevertheless it is the policy of the law that  the 
evidence of nonaccess must come from third persons and not from the 
husband or the wife. Neither spouse is to be heard on the subject. Ray 
v. Ray, 219 X.C. 217, 13  S.E. 2d 224; 8. v. Green, 210 N.C. 162, 185 
S.E. 670. The court's instruction to the jury had the effect of striking 
out all the evidence on the point. This cured the inadvertence of its 
initial reception. I looper r t .  IIooper, 165 N.C. 605, 81 S.E. 933; S.  v. 
B a l l a d ,  79 N.C. 627. 

The defendant's only defense was that his wife left him without just 
cause, excuse or justification; that  he had been out of work ever since 
their separation, and that  consequently he had no way or means to sup- 
port them; that  his failure to support was due to his inahility to find 
work and was not willful or malicious. S. v. FalApner, 182 N.C. 793, 108 
S.E. 756; 8. T. Cook,  207 S . C .  261, 176 S.E. 757; S. 1'. Hinson, 209 
N.C. 187, 183 S.E. 397. The jury rejected this excuse and convicted the 
defendant on his own testimony. 

The remark of the solicitor was incautious and should have been 
eschewed. However, it  could hardly be regarded as prejudicial in the 
light of the defendant's own evidence. 8. v. Bo,wen, 230 N.C. 710, 55 
S.E. 2d 466. The ruling thereon is disapproved, but held harmless on 
the facts of the present record. 8. v. I I n s l e b a c l ~ ~ r ,  266 Pac. (Ore.) 900. 
Cf .  People v. Prei fas ,  94 Pac. 2d (Cal.) 397. 

The verdict and judgment will be upheld. 
KO error. 

RIJTH HOBSOR' v. LEWIS H. HOLT ET AL. 

(Filed 13 December, 1950.) 

Negligence § 19b (1 )- 
Evidence tending to show that plaintiff and her husband were tenants 

or share croppers, that they had been in possession of the mules in question 
for eighteen or twenty months and were aware of their propensities, and 
that plaintiff, while riding on top of a load of hap, her husband driving, 
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was injured when one of the mules of a known unmanageable nature 
suddenly ran, throwing her to the ground, is he ld  insufficient to be sub- 
mitted to the jury on the issue of negligence in an action against those in 
charge of the farming operations. 

APPEAL by plaintiff from (J lernenf ,  J., August Term, 1950, of GUIL- 
FORD. 

Civil action to recover damages for an alleged negligent injury. 
I t  appears from the evidence in the case that  the plaintiff and her 

husband, together with their five children, were tenants or share croppers 
on the 191-acre Holt  Fa rm in Guilford County during the years 1948 
and 1949. There is no allegation as to who leased the farm to the plain- 
tiff and her husband; nor with whom they dealt in respect of the matter. 
I t  is alleged, contrary to plaintiff's evidence, that  they were employees on 
the farm. The evidence seems to indicate that  Mrs. Elma W. Holt  and 
Raymond Holt, both now deceased, were in charge of the farming opera- 
tions during the years 1948-1949. 

On motion of defendants, plaintiff's husband was made a party defend- 
ant  in the case, and a cross-action was filed against him. 

There is allegation and evidence on the part  of plaintiff tending to 
show that  on 16  September, 1949, plaintiff and her husband were gather- 
ing hay with a wagon and team of mules which had been furnished them; 
that one of the mules, the red one, was wild, dangerous and unmanage- 
able a t  times; that plaintiff had talked to Lewis Holt  about the mules and 
he promised to get rid of them by trading them off; that  plaintiff talked 
with Helen Holt, daughter of Mrs. Elma Holt, about the mules in the 
late summer of 1949; that  she also talked to Joe  Coble, husband of one 
of the Hol t  daughters; tha t  on the day in question plaintiff was riding 
on the load of hay and her husband was driving the mules to the ba rn ;  
that  they came to a low light wire across the road which had to be raised 
in order to let the load of hay pass under i t ;  that  her husband took the 
pitchfork and held the wire up, and "I stepped the mules up, and instead 
of stepping u p  like I asked them to, the red one gave a leap . . . and 
they ran from there to the barn. . . . I was slung off the wagon just 
when I started to turn" from the road into the barn-yard. Plaintiff was 
seriously injured in the fall. 

Cross-examination : "We got half the corn and tobacco and one-third 
of the hay. Yes, I knew one of the mules ~ v a s  particularly dangerous. 
No, he had never run with me before, but I had seen him run on several 
occasions." 

All allegations of negligence are denied, while ccmtributory negligence 
and assumption of risk are pleaded in bar of recovery. 

At  the close of plaintiff's evidence, there was a judgment as in case of 
nonsuit, from which she appeals, assigning errors. 
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The record is silent as to what was done with the cross-action. 

170rk c!2 B o y d  a n d  H a r r y  Gander son  fo r  p la in t i f f ,  appe l lan t .  
H u g h e s  B H i n e s  f o r  de f endan t s ,  appellees.  

STACY, C. J. The plaintiff alleges that  she was an  employee on de- 
fendants' fa rm a t  the time of her injury. Her  evidence tends to show 
that  she and her husband were tenants or share croppers. The hearing 
produced no unison between allegation and p r o o f - k d  apparently no 
effort to fit the two. At  any rate, there is no showing of responsibility 
on the part  of any of defendants which would seem to charge them with 
actionable negligence. Whether upon proper pleading and proof the 
plaintiff might get to the jury is  not before us for decision. 

The plaintiff and her husband were in possession of the mules and had 
been for eighteen or twenty months. She was well aware of their pro- 
pensities. Her  injury seems to be the result of carelessness on her own 
part, or that  of her husband, or else an  unfortunate accident. C a m p  v .  
R. R., 232 N.C. 487. 

The record suggests an affirmance rather than a reversal of the judg- 
ment of nonsuit. 

Bffirmed. 
-- 

NATIONAL SURETY CORPORATION v. VAN B. SHARPE ASD LOUISE R. 
SHARPE, TRADING AND DOING BUSINESS A S  CARTHAGE WEAVING 
COMPANY. 

(Filed 13 December, 1950.) 
Receivers 8 7- 

A creditor of an insolvent, having appeared and filed claim, may not 
object to an order in the receivership proceedings after notice requiring it 
to litigate its claim in that action and restraining it from maintaining an 
independent action thereon. 

APPEAL by movant York Mills, Inc., from Sink, J . ,  as of September 
Term, 1950, of MOORE. Affirmed. 

This case was here a t  Spring Term, 1950, on the appeal of York ~ i l i s ,  
Inc., morant, and is reported in 233 K.C. 98, where the facts are stated. 

G a v i n ,  J u c l x o n  d G a v i n  for  S a t i o n a l  8 u r e f . y  Corpora t ion ,  appellee.  
W .  D. S a b i s t o n ,  J r . ,  f o r  A m e r i c a n  W o o l e n  C o m p a n y ,  r e sponden t .  
J o h n  X. S p r u t f  a n d  Carrol l  d S f e e l e  f o r  I'orX: X i l l s ,  I nc . ,  appe l lan t .  

DEVIN, J. I n  the opinion written for the Court by Jus t i ce  E r v i n  on 
the former appeal the cause was remanded to the Superior Conrt for the 
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determination of the validity and priority of the claim of the plaintiff 
in accordance with the rules regulating the "presentation, proof and pay- 
ment of claims in receivership." I t  was held that there was no valid 
basis for the contention of the York Mills, Inc., that  its claim is a pre- 
ferred one. 

I n  the subsequent hearing in the Superior Court of Moore County, 
i t  appeared that  the successive receivers in charge of the defendants' 
business reported a substantial loss in the operation from July,  1949, to 
September, 1950, and that  the present receiver did not have funds suffi- 
cient to pay the losses and continue operation. Thereupon i t  was ordered 
that  the receiver cease further operation, only preserving the property, 
paying laborers, and collecting accounts; that  the clerk give notice to all 
claimants and creditors to present claims in writing on or before 23 Octo- 
ber, 1950; that  the clerk give notice of meeting of all creditors with 
receiver 3 November, to hear his r e ~ o r t  and to make recommendations to 
the resident judge whether operation should be continued or the property 
sold and the business concluded; that  all creditors and claimants be 
required to assert and litigate their rights in this action and be restrained 
from independent action thereon, and that  the clerk notify all creditors 
and persons interested in the affairs of defendants to  become parties to 
this action. The movant York Mills, Inc.. excepted to this order and 
appealed. 

The receivership in this case was based originally ilpon the affidavit of 
the plaintiff in which the facts constituting its cause of action are set 
out, the insolvency of defendants alleged, and restrilining order sought, 
and also upon the petition of the defendants admitting insolvency and 
praying that  a receiver be appointed to operate the business of the defend- 
ants and fulfill the contract set out in plaintiff's affid,svit. Thereupon by 
order of court a receiver was appointed and commanded to take charge 
of and direct the affairs of the defendants according to the law governing 
receiverships and according to the further orders of the court. 

The order of Judge Sink, entered September. 1950, from which the 
appeal in this case was taken, properly required all <creditors and claim- 
ants to assert and litigate their right9 in this action which was begun by 
issuance of summons July,  1949. The law contemplates the settlement 
of all claims against the insolvent debtor in the original action in which 
the receiver is appointed. Hence all persons who haw claims against 
the debtor who desire to participate in the distribution of the estate must 
present their claims in writing to the receiver. G.S. 55-152 ; Surety Corp. 
v. Shnrpc, 232 N.C. 98 (101), 59 S.E. 2d 593. 

The appellant York Mills, Inc., has appeared in this case and filed its 
claim with the receiver. I t s  rights thereon are subject to the determina- 
tion of the court in this action. I t s  demurrer OTP fenus to the affidavits 



N. C.] FALL TERM,  1950. 85 

GOUDON a. WALLACE and GORDON O. PAGE. 

on which, with defendants' petition, the receivership was ordered, cannot 
be sustained. 

On the appeal of York Mills, Inc., the order of Judge Sink is 
Affirmed. 

STEWART GORDON, PETITIONER, V. MITCHELL WALLACE, RESPONDENT, 
and 

STEWART GORDON, A RESIDENT, TAXPAYER, AND ELECTOR OF MARKS CREEK 
TOWNSHIP, PRECINCT NO. 2, RICHMOND COUNTY, NORTH CARO- 
LINA, ON BEHALF OF HIMSELF A N D  ALL OTHER PERSONS SIMILARLY SITU- 
ATED, PETITIONER, V. JOHN T. PAGE, JR., CHAIRMAN, RICHMOND 
COUNTY BOARD O F  ELECTIONS, AXD JIM HAYES, MEMBER OF THE 

RICHMOND COUNTY BOARD O F  ELECTIONS, RESPONDENTS. 

(Filed 13 December, 1950.) 

Appeal and Error 8 31- 
Appeal from the denial of certiorari in proceedings protesting the man- 

ner in which rt registrar was performing his duties and seeking the re- 
moval of members of the county board of elections for alleged failure in 
their duties in regard to the appointment of the registrar and their action 
on the protest, will be dismissed as academic when the registration period 
fixed by law has espired and the dates fised for holding the elections have 
passed pending the appeal. 

APPEAL by petitioner from Sink, J., a t  17 July,  1950, Term of RICH- 
MOND. 

"Petition for writ of certiorari to the North Carolina State Board of 
Elections." 

The record discloses, summarily stated, that  on 9 May, 1950, the Mayor 
(Stewart Gordon) and Board of Commissioners of the Town of Hamlet 
filed with J. Thomas Page, J r . ,  Chairman of the Richmond County 
Board of Elections, a protest as to the manner in which Registrar Wallace 
of Precinct No. 2, Marks Creek Township, was performing the duties 
of his office, to the effect that  the registrar worked outside the boundary 
of the precinct, and hence during the week days other than Saturday the 
registration book was not open and available to persons qualified and 
desiring to register for the next ensuing primary elections; that  a hearing 
of the protest was held by and before the County Board of Elections; 
and that  thereupon the Board (Chairman Page and J. W. Hayes, a mem- 
ber, voting, and the Republican member not voting) found the evidence 
insufficient to warrant  it taking further action, and so ordered. Peti- 
tioner, as protestant, appealed to the State Board of Elections. 
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The record also shows that  thereafter Steward Gordon, as a n  elector 
of Precinct No. 2  of Marks Creek Township, Richmond County, in 
behalf of himself and other persons similarly situated, filed a petition 
with the State Board of Elections for the removd of Chairman Page 
and member Hayes, of the County Board of Elections, for failure in their 
duties as such in respect to (1) the appointment of Registrar Wallace, 
and ( 2 )  their action on the protest as above set forth. 

The State Board of Elections, after hearing in Raleigh, Xu'. C., all 
parties being present, entered an  order dismissing xhe appeal in the pro- 
test to the Registrar Wallace case, and the petition for removal of Chair- 
man and members of the County Board of Elections, "for insufficiency 
of the evidence." 

And the record shows : "That to said order, pet ltioner excepted." 
Petitioner petitions for certiora7-i. Respondents demur thereto on 

fourteen stated grounds. The  court sustained the 'demurrer. Petitioner 
excepts thereto and appeals to the Supreme Court and assigns error. 

G. S. Steele  for plaintiff appellant.  
2. V .  M o r g a n  for de fendan t  appellees. 

PER CURIAM. The registration period fixed by law for the primary 
c.lections of 1950 having expired, and the dates fixed by law for holding 
of such primary elections having passed, the questions petitioner seeks 
to present on this appeal are academic. Fo r  that  reason the appeal is 
dismissed on authority of Saunders  v. Bul la ,  232 N.C. 578, and cases 
there cited. 

Appeal dismissed. 

EDWIN GILL, C O M ~ I I S ~ I ~ ~ V E R  O F  R E V E ~ E  O F  THE STATE O F  NORTH CARO- 
LINA, v. F. n. SMITH, ALIAS GEORGE SMITH A N D  WIFE, MRS. F. D. 
SMITH, J. B. WEBSTER, .JR., AND WIFE, HELE:N S. WEBSTER, A N D  

HUGER 8. KING, TRUSTEF:. 

(Piled 13 December, 1950.) 
.I Appeal and Error % 

The trial court overruled demurrer and, in the exercise of its discretion. 
allowed plaintiff time to amend the complaint. Defendants excepted and 
appealed. I lc ld :  The exception is, in effect, to the refusal to dismiss the 
action, from which no appeal lies. and the appeal will be dismissed as 
premature. 

APPEAL by defendant from B e n n e t t ,  Spcrial  .Judge, March Term, 1950. 
OUILFORD. 
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Civil actibn to have defendant Smith declared the true owner of certain 
property, title to which is in the name of defendant J. B. Webster, Jr., 
and to have same sold under execution to satisfy tax certificate judgment, 
heard on demurrer. 

The defendants demurred to the complaint for that it fails to state a 
cause of action. The demurrer particularizes the alleged defects in the 
complaint. The court overruled the demurrer and, in the exercise of its 
discretion, allowed plaintiffs twenty days in which to file an amended 
complaint. Defendants excepted to that part '  of the judgment which 
allows plaintiff to amend and appealed. 

Attorney-General il.lcMullan, Assistant Bttorneys-General Tucker and 
Abbott, and I'. C. Ifoyle,  Jr., and George C. Hampton, Jr., for plainti f ,  
appellee. 

Hughes & Hines and Welch Jordan for defendant appellants. 

PER CURIAM. The order allowing time to amend had the effect of 
retaining the cause on the docket. So then, the taproot of defendants' 
exception is the refusal to dismiss the action. But no appeal lies from 
a refusal to dismiss. Johnson 1;. Insurance Co., 215 N.C. 120, 1 S.E. 2d 
381. The order entered was interlocutory and discretionary. G.S. 1-131, 
162. That there was no motion to be allowed to amend, if such be re- 
quired, is not made to appear. Teague v. Oil Co., 232 N.C. 469. Appeal 
therefrom was premature, Johnson v. Insurance Co., supra; Utilities 
Com. v. R. R., 223 N.C. 840, 28 S.E. 2d 490; Privette 2). Privette, 230 
N.C. 52, 51 S.E. 2d 925, and will be dismissed. 

Appeal dismissed. 

STATE v.  J. H. PHILLIPS. 

(Filed 13 December, 1950.) 

APPEAL by defendant from Carr, J . ,  August Term, 1950, of WAYNE. 
Criminal action tried upon indictment charging the defendant with 

the murder of one Henry Bruce Gurganus. 
The State did not seek a conviction for murder in the first or second 

degree, but for manslaughter. 
The facts are stated in a former appeal in this case, reported in 229 

N.C. 538, 50 S.E. 2d 306, and need not be repeated here. 
The jury returned a verdict of guilty of involuntary manslaughter, and 

from the judgment entered thereon, the defendant appeals and assigns 
error. 
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Attorney-General McMullan. and Assistant ~ t t o r n e ~ - ~ e n ' e r a l  Bruton 
for the State. 

J. Faison. I'homson and Wil l iam A.  Dees, Jr., for defendant. 

PEB CUBIAM. T h e  question of the  gui l t  o r  innocence of the defendant  
was  submit ted t o  t h e  jury, w i t h  appropriate  instructions as  t o  whether  
o r  not  t h e  manner  i n  which the  defendant  used his  pistol, resulting i n  the  
dea th  of H e n r y  Bruce  Gurganus,  amounted t o  culpable negligence. T h e  
j u r y  decided the  question adversely t o  the  defendant, a n d  no prejudicial 
e r ror  i n  t h e  t r i a l  below is made  t o  appear. 

N o  error. 

ROBERT C. VAUSE (EMPLOYEE) V. VAUSE FARM EQUIPMENT COMPANY, 
INC. (EMPLOYER), TRAVELERS INSURANCE CO'MPAIYY (CARRIER). 

(Filed 2 February, 1951.) 

1. Master and Servant 9 40c- 

"Arising out of" the employment as  used in the Workmen's Compensa- 
tion Act refer to the origin or cause of the accident, and required that  the 
accident be a natural and probable consequence of the employment or 
incident to it, so that  there be some causal relation between the accident 
and the performance of some service of the employment. 

2. Master and Servant § 40d- 

"In the course of" the employment as  used in the Workmen's Compensa- 
tion Act refer to the time, place. and circumstances under which the acci- 
dent occurs. 

3. Master and Servant 5 37- 
While the Workmen's Compensation Act elimrnates the question of 

negligence a s  a basis for recovery thereunder, i t  is not the equivalent of 
general accident or health insurance, but provides for compensation only 
for those injuries by accident which arise out of and in the course of the 
employment. 

4. Master and Servant 8 40c- 

In  order for an accident to arise out of the employment i t  is not required 
that  a hazard of the employment be the sole cause of the accident, but it  
is sufficient if the physical aspects of the employment contribute in some 
reasonable degree toward bringing rlbout or intensifying the condition 
which renders the employee susceptible to the accident and consequent 
injury. 

6.  Same- 
Injury due to a fall  in a n  epileptic fit may be compensable if a particular 

hazard inherent in the working conditions also contributes to the fall and 
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consequent injury, so that after the event i t  may be seen that the accident 
had its origin in the employment. 

6. Master and Servant 55d- 
A finding of the Industrial Commission is conclusive on appeal if sup- 

ported by evidence, even though the evidence upon the entire record might 
support a contrary flnding, but a flnding not supported by evidence is 
not conclusive and the courts may review the evidence to determine this 
question. 

7. Master and  Servant 8 40c- 
Whether a n  accident arises out of the employment is a mixed question 

of fact and of law. 

8. Same-Evidence held insufficient to  show that  injury from fall  caused 
by epileptic At arose out  of t h e  employment. 

The evidence tended to show that plaintiff employee was subject to  
epileptic fits, that while driving the employer's truck in the course of his 
employment he felt a seizure approaching, stopped the truck on the side 
of the road, opened the door and lay down on the seat of the truck with 
his head on the seat opposite the steering wheel and his feet hanging out 
of the truck, that he immediately suffered an epileptic seizure causing him 
to lose consciousness, and that when he "came to" his body was on the 
outside of the truck and his hands on the steering wheel. The espert 
medical testimony was to the effect that  the employee had suffered broken 
bones caused by the fall from the seat of the truck and that the fall re- 
sulted from the epileptic seizure. H e l d :  The evidence discloses that the 
sole cause of the employee's moving from a position of safety to his injury 
was the epileptic seizure, and therefore the fall was independent of, unre- 
lated to, and apart from the employment, and the evidence cannot support 
a finding of the Industrial Commission that  the injury resulted from an 
accident arising out of the employment. 

APPEAL b y  defendants from S f s z m s ,  J., a t  February  Civil Term,  1950, 
of CUMBERLAND. 

Proceeding under  Workmen's Compensation Act, filed by the  plaintiff 
to  recover compensation for  disability resulting f r o m  a n  i n j u r y  sustained 
by him 2 August,  1945, i n  a fal l  while suffering a n  epileptic seizure. 
T h e  evidence tends to show t h a t  the plaintiff was president and general 
manager  of the defendant employer;  tha t  he  also served as a n  employee, 
devoting substantial t ime to the performance of manua l  l abor ;  tha t  the  
plaintiff, while dr iving a pick-up t ruck i n  the  course of his employment 
to  the home of a customer f o r  the purpose of servicing a tractor, became 
fa in t  and  ill but  was able to  stop. H e  pulled the t ruck over to  the side 
of t h e  road and parked, then opened the door on his  left,  threw his  feet 
outside, and l a y  down on the  seat of the t ruck with his head on the side 
opposite f rom the  steering wheel, and  immediately suffered a n  epileptic 
seizure t h a t  caused h im to lose consciousness. W h e n  he  "came to," he  
was hanging to the steering wheel with his hands ;  his body was outside 
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of the truck with one foot oil the running board and the other dangling 
side of it. H e  was trying to pull himself u p  in  the cab. I t  was about 
three feet from the seat of the truck to the running board, and about 
eighteen inches from the running board to the ground. 

The Industrial Comn~ission found that the "plaintiff, as soon as he lay 
down, became unconscious and on account of his illness or seizure moved 
on the seat of the truck while in an  unconscious condition and fell from 
the seat of the truck to  the running board or ground. . . . that  as a 
result of the fall from the seat of the truck to the running board of the 
truck or ground, the plaintiff employee suffered a fracture and dislocation 
of the h ip  and socket and also a fracture of one of the bones of the pelvis." 

The decision of the Industrial Conlmission was made to turn on the 
following further finding of f ac t :  "G. The question of whether or  not 
the plaintiff employee as a result of the work was subject to any greater 
hazard than the public generally is subjected to is a very close one and 
has given the Commission much difficulty in arriving a t  a satisfactory 
conclusion. Unquestionably the plaintiff employee was required to drive 
the truck on account of his business. The question, I herefore, is whether 
or not the driving of a motor vehicle constitutes a greater hazard for a 
fall and injury resulting therefrom than the public generally is subjected 
to. Many people drive automobiles. Many people drive trucks. How- 
ever, this is a question of fact as well as law, and af+r a careful study of 
the question the Con~mission is of the opinion and finds as a fact  that  
the plaintiff employee, in being required to drive the truck to perform his 
work, was subjected to a peculiar hazard or to a greater risk as an incident 
of his employment than the public is ordinarily subjected to." 

The Commission, in awarding compensation, found and concluded 
"that the fall which the plaintiff suffered was the direct and proximate 
cause of his disability rather than his seizure. . . . that  the plaintiff was 
subjected to a peculiar hazard as an incident to his work which resulted 
in his disability, and that  said plaintiff suffered an in jury  by accident 
. . . arising both out of and in the course of his employment . . . which 
resulted in said disability." 

On appeal to the Superior Court, t h ~  award of the Commission was 
affirmed. The defendants excepted and appealed to this Court. 

S a n c e  d B a r r i n g f o n  f o r  p l n i n f i f f ,  appel lee .  
H .  L. A n d e r s o n  rrnd S m i f h ,  Ltvck LC A n d e r s o n  for  d ~ f e n d n n t s ,  a p p e l -  

lants .  

J o ~ r u s o s ,  J. The decisive question presented her,. is :  Was there any 
evidence hefore the Industrial Commission upon which it could make a 
finding of fact that plaintiff was injured by an accident arising out of 
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his employment? A careful study of the record impels a negative answer. 
All of the evidence below points to the plaintiff's epileptic seizure as the 
sole cause of his injury. 

The Workmen's Compensation Act expressly provides that  a "personal 
injury" entitling an  employee to an award of compensation "shall mean 
only injury by accident arising out of and in the course of the employ- 
ment, and shall not include a disease in any form, except where i t  results 
naturally and unavoidably from the accident." G.S. 97-2 ( f )  ; and G.S. 
97-3. The words "out of" refer to the origin or cause of the accident, 
and the words "in the course of" to the time, place, and circumstances 
under which i t  occurred. Withers v. Black, 230 N.C. 428, 53 S.E. 2d 
668; Taylor a. W a k e  Forest, 228 N.C. 346, 45 S.E. 2d 387; Plernrnons 
v. White's Service, Inc., 213 N.C. 148, 195 S.E. 370; Ridout v. Rose's 
Stores, Inc., 205 N.C. 423, 171 S.E. 642; Harden a. Furniture Co., 199 
N.C. 733, 155 S.E. 728. 

S n  injury arises "out of" the employment when it occurs in the course 
of the employment and is a natural and probable consequence or incident 
of it, so that  there is some causal relation between the accident and the 
performance of some service of the employment. Rewis v. Insurance Co., 
226 N.C. 325, 38 S.E. 2d 97. The term "arising out of," says Chief 
Justice Stacy in B ~ l l i n g  v. Belk-Whife Co., 228 N.C. 749, 46 S.E. 2d 838, 
has been defined to mean as "coming from the work the employee is to 
do, or out of the service he is to perform, and as a natural result of one 
of the risks of the employment. The injury must spring from the em- 
ployment or have its origin therein . . . There must be some causal con- 
nection between the employment and the injury." 

I n  the enactment of the Workmen's Compensation Act in 1929, our 
Legislature recognized that the common law remedies for injuries arising 
out of industry, based on negligence, were cumbersome, inadequate, and 
unjust. Therefore, a substitute was provided which broadened the base 
and liberalized the scope of compensation benefits for industrial injuries. 
The Act contains elements of mutual concessions between the employer 
and the employee by which the question of negligence is eliminated. 
"Both had suffered under the old system, the employer by heavy judg- 
ments, . . . the employee through old defenses or exhaustion in wasteful 
litigation. Both wanted peace. The master in exchange for limited 
liability was willing to pay on some claims in the future where in the 
past there had been no liability at  all. The servant was willing not only 
$to give up trial by jury, but to accept f a r  less than he had often won in 
court, provided he was sure to get the small sum without having to fight 
for it." Conrad c. Foundry Co., 198 N.C. 723, 153 S.E. 266, quoting 
from Stertz v. Industrial Ins. Commission, 91 Wash. 588, 158 Pac. 256. 
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The philosophy which supports the Workmen's Compensation Act is 
"that the wear and tear of human beings in modern industry should be 
charged to the industry, just as the wear and tear of machinery has 
always been charged. And while such compensation is presumably 
charged to the industry, and consequently to the employer or owner of the 
industry, eventually i t  becomes a part of the fair  money cost of the indus- 
trial product, to be paid for by the general public patronizing such prod- 
ucts." C o x  v. Kansas  C i t y  Refining Co., 108 Kan. 320, 195 Pac. 863, 
19 A.L.R. 90. However, i t  must be borne in mind that the Act was never 
intended to provide thk equivalent of general accident or health in- 
surance. 

Hence, the fundamental fairness and logic of the requirement that to 
be compensable an injury must arise "out of" the en~ployment, i.e., i t  must 
in  some reasonable sense spring from and be tracea'ble to the employment. 
Accordingly, "where an injury cannot fairly be traced to the employment 
as a contributing proximate cause . . . i t  does not arise out of the em- 
ployment." B r y a n  z.. T. A. Loving Co., 222 N.C. 724, 24 S.E. 2d 751, 
and cases cited. 

The hazards of employment do not h a ~ e  to set in motion the sole causa- 
tive force of an  injury in order to make i t  compensable. By the weight 
of authority i t  is held that where a workman by reason of constitutional 
infirmities is predisposed to sustain injuries while engaged in  labor, 
nevertheless the leniency and humanity of the law permit him to recover 
compensation if the physical aspects of the emp:loyrnent contribute in 
some reasonable degree to bring about or in tens if;^ the condition which 
renders him susceptible to such accident and consequent injury. But in 
such case "the employment must have some definile, discernible relation 
to the accident." C o x  v. Kansas  C i t y  Ref ining Co., supra. See also 
58 Am. Jur., Workmen's Compensation, Section 247. 

Similarly, i t  is generally held that where an  er~ployee is seized with 
an  epileptic fit or dizziness and falls due to such or like causes, even so 
compensation will be awarded if a particular h z a r d  inherent in the 
working conditions also contributes to the fall and clmsequent injury. See 
Annotations and cases reported therewith : 19 A.L.'R. 95 ; 28 A.L.R. 204; 
and 60 A.L.R., 1299. 

I n  Schneider's Workmen's Compensation, 3d Ed. (1946) Text Vol. 5, 
Section 1376, p. 61 cf seq., is found an ~xhaus t i r e  ireatise on "Falls Due 
to Dizziness, Vertigo, Epilepsy and Like Causes." The text is grounded 
on an analysis and collation of what appears to be substantially all of the 
decided cases on the subject. I t  appears therefrom that the better con- 
sidered decisions adhere to the rule that where the accident and resultant 
injury arise out of both the idiopathic contlition of the workman and 
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hazards incident to the employment, the employer is liable. But  not so 
where the idiopathic condition is the sole cause of the injury. 

While there must be some causal connection between the employment 
and the injury, nevertheless i t  is sufficient if the injury is one which, 
after the event, may be seen to have had its origin in the employment, and 
i t  need not be shown that it is one which should have been foreseen or 
expected. Conrad 1). Foundry Co., supra. 

A finding of fact of the Industrial Commission is conclusive on appeal 
if supported by the evidence. This is so, notwithstanding the evidence 
upon the entire record might support a contrary finding. Riddick v. 
Richmond Cedar Works, 227 N.C. 647, 43 S.E. 2d 850. However, the 
findings of fact of the Industrial Commission are conclusive on appeal 
only when supported by evidence, and the Court, on appeal, may review 
the evidence to determine as a matter of law whether there is any evi- 
dence tending to support the findings. Hildebrand v. Furniture Co., 212 
N.C. 100, 193 S.E. 294. Therefore, the determination of whether an  
accident arose out of the employment is a mixed question of fact and law. 
Plemm.ons v. White's Service, Inc., supra. 

Examining the evidence below in the light of the foregoing principles, 
it appears that the plaintiff while a student at  State College years ago 
suffered a spine injury which since then has made him subject to epileptic 
convulsions at  intermittent intervals. Dr. W. T. Rainey, who has treated 
the plaintiff for this condition for the past four or five years, character- 
ized the seizures as "traumatic epilepsy." H e  said they produced uncon- 
sciousness and caused muscular spasms: "that they varied, some of them 
just a short period of unconsciousness,-just a fleeting, hardly stop, to 
one in which he would have convulsions in which there would be muscular 
contractions." The plaintiff testified he could feel one of these seizures 
when i t  was coming on. H e  said "they give me pretty good warning." 
Jus t  before the erents complained of, he felt one coming on : "I became a 
little nauseated or had a funny feeling in my head." Thus heeding the 
warning of the approaching seizure, the plaintiff drove the truck off the 
side of the road and lay down with his head on the side of the seat oppo- 
site the steering wheel. H e  said : "I stopped the truck . . . I opened 
the door and stuck my feet out. I more or less swung my feet so I could 
put my head down in the seat. My head was on the opposite side of the 
seat from the steering wheel." H e  then lost consciousness. H e  said the 
next thing he knew his body was hanging out of the truck : "When I knew 
anything, I was trying to pull myself back in. Evidently while I was in 
a s~~bcouscious mind I had fell and pulled myself, was trying to pull my- 
self back into the truck because I had hold of the steering wheel, pulling 
on the steering wheel when I realized anything; but I was still in a daze. 
. . . I was outside of the truck . . . trying to pull myself back in . . . 
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had my hands over the steering wheel, with my  legs extended out of the 
truck beyond the running board and the door. . . . I had a severe pain 
in my  left hip. My left leg was out opposite the running board. . . . My 
left foot was over the running board but not on it. I t  was extended 
beyond it, towards the ground . . . my right foot was on the running 
board. . . . I don't know how long I was i n  that  position in the truck, 
. . . I finally managed to pull myself back in the truck, because no one 
came along. . . . I noticed the pain when I first knew anything. My 
whole left leg was in severe pain. I t  was a paralyzed feeling." 

The record discloses that  there were no signs of the car "being hit," 
and plaintiff testified : there were "no bruises or injuries about me other 
than the illjury mentioned to my hip." The record is silent on the cir- 
cumstance of whether the surface of the road next to the ~ a r k e d  truck 
showed signs of a fall or scuffle, or whether the character of the soil was 
such as would or would not likely have disclosed signs of a fall or scuffle. 

After getting back in the truck plaintiff drove on home, using his right 
foot, and called for a doctor. Dr. R a i m y  testified that  he diagnosed the 
injury as "a fracture and a dislocation of the h ip  and the socket . . . and 
one of the bones that  form the pelvis had fractured :also." H e  remained 
in traction for eleven days and left the hospital 29 September. H e  
resumed his work 20 December, 1948. Dr.  Farmer  said he thought there 
would be some permanent disability. 

Dr. Rainey testified, in answer to s hypothetical question, that  the 
h j u r y  resulted from a fall. H e  also said he could not be absolutely 
definite about the matter. H e  testified in part as follows: "Q. DO you 
have an  opinion satisfactory to yourself as to whether or not i t  was 
caused by a fall of some type?  A. I t  could have been caused by a fall, 
yes, sir. Q. Would you say that's your opinion satisfactory to yourself 
as to the reason, I mean the cause of i t ?  A. Yes, sir. Q. Do I under- 
stand you to say that  the fall was the cause of it or it could have been the 
cause of i t ?  A. I t  could have been the cause of it. Q. From your exami- 
nation of Mr. Vause, sir, do you have an  opinion satisfactory to yourself 
that  a fall was the cause of it from your examination of him in connec- 
tion with the case? A. I f  I chose between the fal l  and the convulsion, I 
mould say the fall causcd it. &. Well, now, is that opinion satisfactory 
to you as a medical expert? A. Yes, sir." 

Dr.  William A. Farmer, who treated plaintiff a t  the hospital, testified 
that  he did not have an opinion satisfactory to himself as to what caused 
the fracture. H e  said he did not have an opinion as to whether i t  was 
caused by a fall or by muscular spasm during a con~~ulsion.  Bu t  he did 
state:  "It is my  opinion that  i t  is more logical to aiitribute the fracture 
and dislocation to his fall from the front seat of hie truck rather than 
muscular action during a convulsive seizure." 
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All of the evidence tends to show that i t  was the epileptic seizure that 
caused the plaintiff to move or fall from his original reclining position on 
the seat of the truck. Both physicians, testifying in response to hypo- 
thetical questions based on facts as related by the plaintiff, stated that 
assuming such facts to be true, in the opinion of each i t  was the epileptic 
seizure that caused plaintiff to more from the reclining position on the 
seat of the truck to the position in which he found himself when he 
regained consciousness. 

Dr. Rainey's testimony bearing on this matter is in pertinent part as 
follows: "Q. I n  the absence of anything else, would you say i t  (his 
epileptic seizure) did make him fall or cause him to reach that position 
on the assumption of the facts that he has given? A. Yes, sir. Q. You 
say you would? -4. Yes, sir." 

Dr. Farmer testified as follows on cross-examination: "Q. You did 
state that, from your opinion from the facts described, that his seizure 
caused him to move from his original position to the position which he 
found himself when he came to?  A. I believe so." 

And on re-direct examination, Dr. Farmer testified as follows: "Q. 
Now, doctor, by way of explanation, why do you say that  in your opinion 
that the muscular seizure instead of a fall caused him to get out on the 
side of the truck away from where his head was or to fall there? A. 
This patient is one that has been previously diagnosed as epileptic and 
he stated I believe that  he did feel one of these coming on, so on that, 
on those two facts, I base my  opinion that  it was an  epileptic fit that 
caused him to change position. Q. By that you mean maybe the epileptic 
fit that caused him to have the fall instead of the epileptic fit that caused 
him to get out of the truck-You don't mean that, do you, Doctor? A. 
Well, however he got out, whether he changed positions or whether he 
fell, I still think that  the epileptic seizure caused it. Q. You didn't mean 
to imply that in your opinion he moved out by reason of an epileptic fit 
instead of fell out?  9. The question was worded he changed positions so 
I still think that he changed positions due to an  epileptic seizure. Q. 
Whether it was a fall or whether it was a voluntary movement? A. 
Whether it was a fall. I t  must not have been voluntary because he states 
that he wasn't conscious at  the time so i t  must not have been voluntary. 
Whether it was from a fall or involuntary contraction of the mu~cles,  I 
don't know, but I think it was from an epileptic seizure." 

The foregoing evidence, measured by the applicable principles of law, 
impels the conviction that this record does not support the Commission's 
finding and conclusion that plaintiff's injury aroseout of the employment. 

The plaintiff cites and relies on the decisions in Rewis v. Insurance 
Co., supra, and DeVine I). Steel Co., 227 N.C. 684, 44 S.E. 2d 7 7 .  These 
decisions, however, are distinguishable. I n  the Rewis cnse, there was an  
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open question of fact whether the decedent fell to his death because of 
the slippery condition of the tile floor or because of his pre-existing 
idiopathic condition. There, the subject's employment took him to a 
floor which had a particular hazard and the Commission found as a fact 
that  he fell to his death when his ('feet slipped on the slick tile." This 
finding of fact fixed a causal connectioii between tlie employment and 
the accident and being supported by the record, was conclusire on appeal. 
R i d d i c k  v. Richmond  Cedar  W o r k s ,  supra. I n  the instant case, the evi- 
dence is all one may. The plaintiff's employment left him in a place of 
safety. I t  was the sole force of his epileptic seizulme that  moved him to 
his hurt. Therefore, his ailment, independent of arid apart  from any 
hazard of his employnieiit, was the sole cause of hir, injury. 

I n  the D e V i n e  rose, the deceased was required to stand on a cement 
platform to lower a flag from the flag pole each day. H e  was found 
unconscious a t  the bottom of the flag pole, with ropes of the flag pole 
tangled lrith his body, under circiimstaiices tending to show that  while 
engaged in the performance of his duties he had fallen and hit the back 
of his head on the cement platform, which injury caused his death. The 
determinative factor sustaining the award was the fact that  the exact 
cause of the fall was undetermined. I n  such a situation, our decisions, 
liberally interpreting the Workmen's Compeiisatioii Act, indulge the 
inferewe that  the accident arises out of a hazard of employment. and 
when the Commission so finds, the finding is conclusive on appeal. The 
rule which distiiiguislies the DeT'ine case is explained by Just ice  Barnhill 
in R o b h i m  v. l f o s i e r y  14ills,  220 N.C. 246, 17 S.13. 2d 20, as follows: 
"where the employee, while about his work, suffers an  injury in the ordi- 
nary  course of his employment, the cause of which is unexplained but 
which is a natural and probable result of a risk thereof, and the Commis- 
sion finds from all the attendant facts and circumstances that  the injury 
arose out of the employment, an  award will be sustained. I f ,  however, 
the cause is known and is independent of, unrelated to, and apart  from 
the eniployment, . . . compensation mill not be allcwed." 

I n  the opiiiioii of the Industrial Commissioii allowing con~pensation 
below, several decisions from other jurisdictions ar,? cited in support of 
the award. The better coi~sidered of t h e  cited caseq are distinguishable. 
I n  the main, they simply apply the general rule, nllich is in accord with 
the decisions of this Court, that  where an employee falls from a building, 
sc-affoltl, ladder, or other place of danger nhere  his emploplent  places 
him, the accident, if i t  appears to  be incident to and a natural result of 
a particular risk of the work, may be said to arise out of the employment. 
even thoiigh illiicss or some pre-existing infirmity may have been a coil- 
tributing cause of tlie fall. R e w i s  21. Insurance C o m p n n y ,  supra;  D e T ' i n ~  
v. S f e e l  Co., suprtr; Rohb ins  1 % .  Hos iery  J l i l l s ,  suprtr. 
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111 Mausert v. Albany Builders' Supp ly  Co., 250 N.Y. 21, 164 N.E. 
729, the deceased was employed as a teamster. While driving his horses 
over smooth pavement, he fell from his seat, and two wheels passed over 
his body. Within three hours he died. There was no evidence that  his 
fall was intentional and the carrier disclaimed any attempt to prove 
intoxication. There was no proof of illness preceding the fall. The 
Industrial Board made no finding in respect to the cause of the fall, 
leaving the cause entirely undetermined. There, the fall, being unex- 
plained but appearing to have been naturally incident to the employment, 
was treated by the Board as prima facie evidence that  the fall arose out 
of the employment. The award was upheld by the Xew York Court under 
application of the same rule which this Court applied in DeVine v. Steel 
Company,  supra, and Robbins v. Hosiery Mills, supra. 

I n  Wicks  v. Dowell & Co., 2 K.B. (Eng.) ,  225, 74 L.J.K.B.N.S. 572, 
53 Week. Rep. 515, 92 L.T.N.S. 677, 21 Times L.R. 487, 2 Am. Cas. 732, 
the English Court held that  compensation was properly awarded for 
injuries to a workman employed in unloading a ship, resulting when he, 
during an  epileptic seizure, fell into an  open hatchway near which he 
was required to work, Collins, M. R. ,  stating the accident arose out of the 
employment "because by the conditions of his employment the workman 
was bound to stand on the edge of what I might style a precipice, and if 
in that  position he was seized with a fit he would almost necessarily fall 
over. I f  this is so, the accident was caused by his necessary proximity 
to the precipice, for the fall was brought about by the necessity for his 
standing in that position." The facts which distinguish the Wicks  case 
from the one a t  bar are obvious: There, the location of employee's work 
was a peculiar hazard. Here, the claimant felt the seizure coming on, 
stopped the truck, and lay do~vn in a position of apparent safety. 

I n  Rockford Hofe l  Po. v. Jndusfriul Commission, 300 Ill.  87, 132 N.E. 
759, 19 A.L.R. 80, an award was upheld where a fireman who in the usual 
course of his employment, while suffering an  epileptic fit, fell into a pit of 
hot cinders which he mas removing from a furnace and was burned to 
death. The factors which distinguish that  case from the one a t  bar are :  
(1) There, again, tile location of the employee's work involved a peculiar 
hazard.-he was required to work in close proximity to an  open pit, a 
place of danger; and (2)  the workman apparently was seized suddenly 
and without warning. 

I n  Shipbuilding Co. I , .  Websfer .  139 Md. 616, 116 Atl. 842, it was held 
that the death of a carpenter employed in the construction of a ship was 
the result of an accident arising out of the employment, where, in stoop- 
ing to pick up tools from the deck of the ship he was attacked by vertigo 
or an epileptic fit and fell over backward off the ship, a distance of forty- 
five feet. I n  that  case, in addition to the natural danger inherent in the 
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location of the work, there was eridence that  the woi~kman slipped on a 
rivet. Hence, the cause of the accident was an open question of fact, 
and the finding below that  the accideut arose out of the employment was - .  

sustained on appeal. 
I n  the case of Cronier v. Chase Companies ,  97 Conn. 46, 115 Atl. 677, 

19 A.L.R. 83, Gonier, a painter, suffered an  attack of indigestion and 
fell from a scaffolding eleven feet above the surface which was covered 
with wooden paving blocks. There, the evidence of the natural risks 
incident to the elevated location of the place of work provided adequate 
causal connection between the employment and the injury. 

Similarly, most of the other cases cited in the opinion of the Commis- 
sion are distinguishable from the facts in the instant case. 

Conceding that, as found by the Commission, the plaintiff "in being 
required to drive the truck to perform his work, mas (thereby) subjected 
to a peculiar hazard," even so the evidence here discloses no causal con- 
nection between the operation of the truck and the injury. The evidence 
here shows that  the plaintiff felt the epileptic seizure coming on. H e  
pulled the truck off the road, parked it,  and lay down on the seat in a place 
of apparent safety, mith all of the ordinary dangers of his employment 
suspended and in repose. We perceive in this evidence no showing that  
any hazard of the employment contributed in any degree t o  the unfor- 
tunate occurrence. The evidence affirmatively shows that  it was solely 
the force of his unfortunate seizure that  moved him from his position of 
safety to his injury. The  cause of the fall is not i n  doubt. It is not sub- 
ject to dual inferences. All of the evidence shows that  the cause of the 
plaintiff's fall was "independent of, unrelated to, and apar t  from the 
employment." Robbins  v. Hosiery  Mill.s, supra. The chain of cause and 
effect clearly leads in unbroken sequence from the  lai in tiff's unfortunate 
physiral seizure, brought on by a preexisting infirmity, to his injury. 
The award below can be sustained only by disregarding the epileptic 
seizure as a cause of the in jury  and by starting in the chain of causation 
a t  the point of the fall. To say that  the illjury was caused by the fall, 
and thus eliminate from consideration the epileptic wizure as the cause 
of the fall is not in accord mith the fundamental princaiples by which the 
law fixes and determines the cause and effrct of erknts. Any such process 
of reasoning, in effect, would strike out of tlie Workmen's Compensation 
. k t  the provision which r e q u i r ~ s  that  an injury to be compensable shall 
a r i ~ e  "out of thr  employment." ,Is to whether the ccope of the Act should 
he so extended would seem to be a matter to be rondered by tlie legislative 
bodv rather than the Court. 

The judqinent of the lower court is 
Reversed. 
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GUY ROLLISON v. ALFRED HICKS. 

(Filed 2 February, 1951.) 
1. Automobiles 12a- 

The fact that a vehicle is being driven within the statutory speed limit 
does not render the speed lawful when by reason of special hazards the 
speed is greater than is reasonable and prudent under the existing condi- 
tions. G.S. 20-141. 

2. Automobiles 8 1 8 h  (2)-Evidence of excessive speed resulting in injury 
to  person riding on back of t ruck body held for  jury. 

The evidence, considered in the light most favorable to plaintiff, tended 
to show that the truck in question, equipped with side railing extending 
backwards only about five feet, was loaded with cement blocks on the 
bottom, on top of which were loaded doors and windows, that  plaintiff 
employer, who had been driving the truck a t  a speed not exceeding twenty- 
five miles per hour, mounted the rear of the truclr, and stood on the four 
feet left vacant of load, to hold the windows, instructing the employee to  
drive slowly, and that  the employee accelerated the speed to forty miles 
per hour over a rough and bumpy highway with which he was familiar, 
so that when the truclr hit  a ridge five inches high, the impact hurled one 
o f  the unfastened doors against plaintiff, knocking him from the rear of 
the truck to his injury. Held:  Whether the employee drove the truck a t  
a speed greater than was reasonable and prudent under the conditions, and 
whether such speed was a proximate cause of the injury to plaintiff, were 
questions of fact for the determination of the jury. 

3. Negligence 8 17- 
Contributory negligence is a n  affirmative defense which defendant must 

plead and prove. G.S. 1-139. 

4. Negligence 8 19c- 
Nonsuit on the ground of contributory negligence is proper only when 

this defense is established by plaintiff's own evidence as  the sole infer- 
ence that  can reasonably be drawn therefrom. 

5. Automobiles 8 18h (3)-Evidence held insufficient to show contributory 
negligence a s  a matter  of law on part of employer in  standing on rear  
of t ruck carrying loose load. 

The evidence tended to shorn that plaintiff employer stood on the four 
feet a t  the rear of the truck left vacant after the truck had been loaded 
with cement blocks upon which had been placed doors and windows. The 
side railings of the truck extended backward only five feet, and the em- 
ployer stood a t  the back to hold the windows, and instructed the employee- 
driver to drive slowly. The driver accelerated to forty miles per hour 
over a rough and bumpy highway. The cab of the truck was closed against 
the cold so that the employer could not protest against such speed. The 
impact of the truck against a five-inch elevation in the highway caused 
one of the unfastened doors to be hurled against plaintiff, knocking him 
to the highway. Held:  Plaintiff was not guilty of contributory negligence 
as  a matter of law, and the employee-driver's motion to nonsuit on this 
ground was properly denied. 
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6. Master and  Servant 9 1- 
A person performing work for hire under the supervision and control of 

another becomes the servant of such other in the performance of the work. 

7. Master and Servant 5 20%- 
The doctrine that  the negligence of the employee will be imputed to the 

employer does not apply in an action by the employer to recover for injury 
sustained by reason of the negligence of the employee, the doctrine of 
imputed negligence being applicable upon such relationship only in regard 
to the employer's liability to third persons and in regard to contributory 
negligence when the employer seeks to recover for the negligent act of a 
third person. 

8. Automobiles Ij U)b- 

The doctrine that where the clriver and the passenger are  engaged in n 
joint enterprise, the negligence of the driver will be imputed to the passen- 
ger, applies only in regard to third persons and not in regard to their 
liability between themselves. 

B.~RNHII.L, J., dissenting. 

APPEAL by defendant f rom B o n ~ ,  .I., and a jury,  a t  the M a y  Term,  
1950, of P a f i i ~ ~ c o .  

Civil action by employer against etnployee to  recover damages for  
personal i n j u r y  allegedly caused by actionable negligence of the employer1 
i n  the  operatio11 of a motor  rehicle in which the employer was riding. 

T h e  plaintiff's complaint and  testimony make out this case: 
1. O n  21 February ,  1949, which was a cold and somewhat windy day, 

the plaintiff, G u y  Rollison, as  the  managing par tner  i n  a firm known as  
the Bayboro H a r d w a r e  Company, received a n  order  f rom a customer i n  a 
ru ra l  section of Pamlico County, f o r  some concrete blocks, doors, and  
windows. Inasmuch  a s  the  partnership had n o  conveyance. the plaintiff 
rented a motor t ruck f r o m  J. W. Cowell, and  e ~ n p l o j ~ e d  the  regular dr iver  
of such vehicle, the defendant Alfred Hicks, and  his helper, Marcellus 
Cobb, to  assist him i n  loading, t ransport ing,  and delivering the building 
materials.  T h e  plaintiff had the  r ight  to control the defendant and  his 
helper i n  the  performancc of these tasks. 

2. T h e  body of the  t ruck consisted of a n  enclosed cab for  the driver, 
and a n  open platform a t  the  r e a r  f o r  the load. T h e  platform was four-  
teen feet i n  length, and was equipped with side railings extending back- 
wards f rom the  cab f o r  a distance of about five feet. T h e  rehicle was 
loaded under  the superrision of the  plaintiff. T h e  roncrete blocks, which 
weighed for ty  ~ m u n d s  each and comprised two-thirds of the load, were 
stacked a t  the bottom, and the  doors and ~ ~ i n d o ~ v s  were placed on them 
with "the doors u p  to the  f ron t  and the window sashcs back i n  the  center." 
T h e  doors and windows simply rested on the blocks, and were not 
fastened to the t ruck in ally way. T h e  ent i re  load weighed about  three 
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tons, and covered the fore part of the platform, leaving a space four feet 
long vacant a t  the rear. The cab, the side railings, and the load were 
approximately equal in height, for they ('came u p  a little above" the 
plaintiff's waist when he stood upon the platform of the truck. 

3. The route from Bayboro to the place for delivery to the customer 
included a stretch of Highway 55, where the stress of traffic and weather 
had cracked the paved roadway in innumerable places. As a result, the 
surface of the highway was rough. At a point just east of the Alligator 
Creek bridge, the bursting of the pavement and subsequent efforts to 
repair the resulting crevice with an  asphaltic composition had created 
an  elevated ridge five inches high and eighteen inches wide extending 
across the entire traveled portion of the highway. There were "similar 
patches all up  and down the road." 

4. Both the plaintiff and the defendant had knowledge of the uneven 
surface of the roadway described in the preceding paragraph. On near- 
ing the beginning of the rough stretch of highway, the plaintiff, who had 
been driving a t  a speed not exceeding 25 miles an hour, brought the truck 
to a halt, alighted, and inspected the load. H e  concluded that  "the 
windows could easily fall and break,'' and decided to ride on the vacant 
space a t  the back of the platform for the purpoqe of steadying the win- 
dows and preventing them from falling. H e  thereupon entrusted the 
further driving of the truck to the defendant with the positive order "to 
drive slow." 

5. When they entered upon the rough stretch of Highway 55, the 
defendant was driving the truck, Marcellus Cobb was sitting beside him 
on the seat of the cab, and the plaintiff was riding on the vacant space 
a t  the back of the platform to steady the windows and prevent them from 
falling. The cab was tightly closed to keep out the cold. The defendant 
accelerated the truck to a speed of 40 miles an hour. The plaintiff could 
not protest against such speed or order the defendant to reduce i t  because 
the closed state of the cab and the noise of the moring vehicle and wind 
made communication between plaintiff and defendant a physical impos- 
sibility. While the truck was being driven by the defendant over the 
bumpy roadway a t  a speed of 40 miles an hour, it  struck the elevated 
ridge just east of the Alligator Creek bridge with a resounding thump 
actually heard a t  least 200 yards away. The impact of the truck and 
elevated ridge hurled one of the unfastened doors against the plaintiff, 
knocking him from the rear of the truck to the paved road and inflicting 
upon him lasting personal injuries of a most disabling and painful 
character. 

The defendant answered, denying actionable negligence on his part  and 
pleading contributory negligence on the part of the plaintiff. H e  offered 
testimony to sustain his allegations. 
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Issues were submitted to, and answered by the jury as follows : 
I. Was the plaintiff injured by the negligence cf the defendant as 

alleged in the complaint ? Answer : Yes. 
2. Did the plaintiff, by his own negligence, contribute to his own 

injury, as alleged in the answer? Answer : No. 
3. What damages, if any, is plaintiff entitled to recover? Answer: 

$18,000.00. 
Judgment was rendered on the verdict, and the defendant appealed, 

assigning the refusal of the court to nonsuit the action and various other 
rulings as error. 

Bernard  B. Hollowell  and  R o d m a n  c@ R o d m a n  for plaint i f f ,  appellee. 
Bardetz, Stith $ AlcCot fe r  for de fendan t ,  appel lant  

ERVIS, J. The exception to  the refusal of the trial court to dismiss 
the action upon a compulsory nonsuit raises this question a t  the threshold 
of the appeal: Was the evidence introduced by plaintiff a t  the tr ial  
sufficient to carry the case to the jury, and to support its finding on the 
first issue, i.e., that  the plaintiff was injured by the actionable negligence 
of the defendant? 

The plaintiff's case is predicated on the theory that  the defendant 
drove the truck a t  an  excessive meed in a d a c e  outside a business or 
residential district, and thereby proximately caused personal injury to 
the plaintiff. 

The testimony shows that  the defendant did not 2xceed the absolute 
speed limit of forty-five miles per hour fixed by the statute for the truck 
in  the place where it was being driven. G.S. 20-141 as rewritten by 
Section 17 of Chapter 1067 of the 1947 Se~sion L a m .  This fact is not 
sufficient of itself, however, to exonerate the defendant from liability to 
the plaintiff. The statute cited expressly provides that '(the fact that  
the speed of a vehicle is lower than the foregoing limits shall not relieve 
the driver from the duty to  decrease speed . . . when special hazard 
exists . . . by reason of . . . highway conditions," and that  "no person 
shall drive a vehicle on a highway a t  a speed greater than  is reasonable 
and prudent under the conditions then existing." 

When the evidence adduced by plaintiff a t  the trial is appraised in the 
light most favorable for him, it warraiits these inferences: That  the 
surface of Highway 55 was rough and bumpy, rendering the road hazard- 
ous for occupants of motor vehicles proceeding tl ereon a t  ordinary 
speeds. That  the defendant knew the hazardous condition of the highway 
and tha t  his employer, the plaintiff, was riding on the platform of the 
truck to steady its unfastened load. That  the defendant was ordered by 
plaintiff "to drive slow." That  notwithstanding hi: knowledge of the 
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condition of the road and of the position of the plaintiff, and notwith- 
standing the order to proceed slowly, the defendant drove the truck over 
the rough and bumpy road a t  a speed of forty miles per hour when he 
knew, or by the exercise of reasonable care would have known, that  such 
speed in  combination with the uneven surface of the highway was likely 
to occasion in jury  to the plaintiff. That  the defendant did thereby in 
fact cause in jury  t o  the plaintiff. 

This being true, whether the defendant drove the truck on the highway 
a t  a speed greater than was reasonable and prudent under the conditions 
then existing, and whether such speed was the proximate cause of injury 
to the plaintiff were questions of fact for the determination of the jury. 
Howard v. Bel l ,  232 N.C. 611, 62 S.E. 2d 323; Perry  v. McLaughlin,  
212 Cal. 1, 297 P. 554; Richard v. Roquecert (La. App.), 148 So. 92;  
Anderson v. Anderson, 188 Minn. 602, 248 N.W. 35; N o r g a n  c. Krdsne, 
284 N.Y.S. 723, 246 h p p .  Div. 799; Afeath v. Jtrorthern Pnc. R a y .  Co., 
179 Wash. 177, 36 P. 2d 533. 

The exception to the refusal of the motion for nonsuit likewise raises 
this question: Was the plaintiff guilty of contributory negligence barring 
his recovery as a matter of l aw?  

The test for determining whether the question of contributory negli- 
gence is one of law for the court or one of fact for the jury is restated in 
the recent case of B z ~ n d y  v. Yowall ,  229 N.C. 707, 51 S.E. 2d 307, where 
this is said:  "Contributory negligence is an affirmative defense which 
the defendant must plead and prove. G.S. 1-139. Nevertheless, the rule 
is firmly embedded in our adjective law that  a defendant may take ad- 
vantage of his plea of contributory negligence by a motion for a com- 
pulsory judgment of nonsuit under G.S. 1-183 when the facts necessary 
to show the contributory negligence are established by the plaintiff's own 
evidence. . . . A judgment of involuntary nonsuit cannot be rendered 
on the theory that  the plea of contributory negligence has been established 
by the plaintiff's evidence unless the testimony tending to prove contribu- 
tory negligence is so clear that  no other conclusion can be reasonably 
drawn therefrom. . . . If the controlling or pertinent facts are in dis- 
pute, or more than one inference may reasonably be drawn from the 
evidence, the question of contributory negligence must be submitted to 
the jury." 

When the plaintiff's testimony is laid alongside this test, i t  is manifest 
that the question whether plaintiff was contrihiitorily negligent was one 
of fact for the jury, and not one of law for the court. Graham v. Char- 
lo t fe .  156 N.C. 649, 120 S.E. 466; C m n e  Co. 21. Jiathes,  42 F.  2d 215; 
Agnew 2'. W e n s f r a n d ,  33 Cal. App. 2'1 21, 90 P. 2d 813; Chapman v. 
Pickzuick Stages Sys tem,  117 Cal. ,lpp. 560, 4 P. 2d 253; W i r t h  v. P o k e d ,  
19 La. App. 690, 140 So. 234; S i c h o l s  v. Rougeau, 284 Mass. 371, 187 
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N.E. 710; Rreger v. Feigmson Bros. Co., 264 Mich. 37, 249 N.W. 493; 
Clifton v. Caraker (310. App.), 50 S.W. 2d 758. 

The evidence does not compel the single conclusion that  the plaintiff 
had actual control and direction of the operation of the truck a t  the time 
of the accident, and in consequence participated in  any negligence of the 
defendant in its management. I t  justifies tbe opposing inference that  
the defendant drove the truck over the rough and buinpy highway a t  an  
exressive speed in violation of the positive command of the plaintiff "to 
drive slow," and that  the relative positions of the parties in the vehicle 
robhed the plaintiff of the physical poww to protest against such speed 
or to order the defendant to reduce it. 

Furthermore, the testimony does not impel the sole deduction that  i t  
was necessarily negligent for the plaintiff to fail to fasten the building 
materials to the truck, and to ride on the vacant place a t  the rear of the 
truck to prerent the windows from falling and breaking. I t  supports 
these contrary inferences : That  there was no practical way to fasten the 
concrete blocks, doors, and windows to the platform of the truck;  that  the 
plaintiff reasonably anticipated that  the concrete blocks and doors would 
he hcld in place by gravity, and that  he could ride on the rear of the 
platform and prevent the windows from falling and breaking without 
substantial risk to himself provided the truck should be driven a t  a proper 
speed; that  he ordered the defendant to drive the truck slowly, and reason- 
ably anticipated that his order would he obeyed: that  the plaintiff took 
no risk in loading the truck or in riding thereon beyond that  inherent in 
the ordinary activities of the business in which he was engaged; and that  
the unanticipated and disobedient act of the defendant i n  driving the 
truck a t  an  excessive spred was the sole proximate cause of the plaintiff's 
injury. 

The third question posed by the appeal is whether the negligence of the 
defendant is impntablc in lam to the plaintiff so as :o bar the plaintiff 
from suing the defendant for his personal injury. This problem arises 
on the exception to the refusal of the motion for nonsuit, an exception 
to the denial of a request for instruction, and a demurrer ore tenus. 

The defendant inqists initially on this phase of the litigation that  the 
defendant operatcd thc t r i~ck  as a servant of the plaintiff, and that  any 
negligence on hie part in tlw inanngement of the truck is imputable in law 
to his master, the plaintiff, and defeats this action. 

When J. W. Cornell furnished his truck with its driver, the defendant. 
to the plaintiff for the performance of the latter's mork, he placed the 
defendant under the control of the plaintiff. As ia consequence, the 
defendant became the servant of the plaintiff while performing the 
plaintiff's work. Lronnrrl 1 % .  T r n n s f ~ r  Co., 215 N.C. 667. 12 S.E. 2d 729; 
Shtrpiro I?.  Winsfon-Snlrn~, 212 N.C. 751, 194 S.E. 47!). 
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The doctrine of imputed negligence visits npon one person legal re- 
sponsibility for the negligent conduct of another. It applies, however, 
only in l i~nited classes of cases. I n  its application to the law of master 
and servant, it  appears in these two rules: 

1. Tlie mazter is liable to a third person for an  injury caused by the 
actionable negligcnce of his servant acting within the scope of his em- 
ployment. Dickerson z'. Refining Co., 201 N.C. 90, 159 S.E. 446 ; 35 Am. 
Jur. ,  Mabter and Servant, sections 532, 543; Xichie:  The Law of Auto- 
mobiles in Yorth Carolina (3d Ed.) ,  section 139. 

2. The nla-ter is barred from recovery from a negligent third person 
by the conrributory negligence of his servant acting within the scope of 
his eruplog.trtrnt. IInmpton 2%. Ilazukins, 219 N.C. 205, 13  S.E. 2d 227; 
38 Anl. Jur . ,  Segligence, section 236 ; d m .  Law Inst. Restatement, Torts, 
Vol. 2, section 4'36. 

The doctrine of imputed negligence has no application, however, to 
actions hrouglit by the master against the servant to recover for injuries 
suffered by the former as a result of the latter's actionable negligence. 
Branch zj. Chappell, 119 N.C. 81, 25 S.E. 783; Shaker .zs. Shaker, 129 
Conn. 518, 29 A. 2d 765; Donohue zq. Jet fe ,  106 Conn. 231, 137 A. 724; 
Ros~nfield v. Natthews, 201 Minn. 113, 275 N.W. 698; Darman z'. Zilch, 
56 R.I. 413, 186 A. 21, 110 A.L.R. S26, and cases collected in the ensuing 
annotation; I l ich ie :  The Law of Automobiles in North Caroli i~a (3d 
Ed.) ,  section 58;  65 C.J.S., Negligence, section 161. 

These differing applications of the doctrine of imputed negligence are 
clearly understandable if due heed is paid to a fundamental truth. One 
of the basic concepts of our jurisprudence is embodied in the ancient 
Latin maxim ratio legis est nnima legis; mutafa legis ratione, m u f n t w  
et lex, meaning "reason is the soul of law;  the reason of law being 
changed, the law is also changed." 

Inasmuch as the master undertakes to manage his affairs through his 
servant, it  is just that he be charged in law with the negligent conduct of 
his servant acting within the scope of his enlployment where the rights or  
liabilitieq of third persons are involred. Rut it would offend justicr and 
right to impute the negligence of a servant to his master and thus exempt 
him fro111 the conaequenccs of his own wrong-doiig where the negligcnw 
proximately c9au,e3 injiiry to a master who is without personal fault. 

Tlie defendant contends secondarily on the present phase of the con- 
t r o ~ e r s y  that Iw and the plaintiff were cngaged in a joint enterprise ill 
the operation of the truck, and that  any negligence on his part  in its 
management is imputable in law to his fellow adventurer, the plaintiff. 
and defeats this action. 

The legal standing of the defendant is not improved a whit by the 
assumption that he and the plaintiff were engaged in a joint enterprise 
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in the operation of the truck;  for the relevant legal rule in such case is 
as follows: "The doctrine of joint enterprise whereby the negligence of 
one member of the enterprise is imputable to others, resting-a; i t  does 
upon the relationship of agency of one for the other, does not apply in 
actions between members of the joint enterprise and does not, therefore, 
prevent one member of the enterprise from holding another liable for 
personal injuries inflicted by the latter's negligence in the prosecution of 
the enterprise. I n  other words, the doctrine of common or joint enter- 
prise as a defense is applicable only as regards third persons and not 
parties to the enterprise. Ordinary negligence on the par t  of a member 
of a joint enterprise, resulting in injury to the other member, renders 
him liable for the injury." 38 Am. Jur., Negligence, section 238. See, 
also, thew accordant authorities : Legerwood v. Legerwood, 114 Gal. App. 
538, 300 P. 144; Mencher P. Goldsfein,  269 N.Y.S. 846, 240 App. Div. 
290; Smith v. Williams, 180 Or. 626, 178 P. 2d 7110, 173 A.L.R. 1220; 
65 C.J.H., Negligence, section 158; Blashfield: Cyclopedia of Automo- 
bile Law and Practice (Perm. Ed.), sections 2373, 2868. 

The legal questions presented by the remaining fxceptions have been 
decided adversely to defendant in well considered precedents, and require 
no discussion. 

The judgment of the Superior Court will not be disturbed; for there 
is in law 

N o  error. 

RARRHILL, J., dissenting: I concur in the conclusion that  the doctrine 
of imputed negligence has no application here. The record, however, 
Itlads me to disagree on the question of contributor,v negligence of the 
plaintiff. H e  was f a m i l i ~ r  with the condition of the road. H e  had 
charge of and supervised the loading of the truck. H e  knew that  loose, 
unfastened doors and windows were on the top of {he load, unprotected 
by any railing, and were likely to slip and slide about as the truck pro- 
gressed. With  this knowledge he voluntarily assumed a standing position 
on a restricted area of the rear of the truck platform with nothing to hold 
to or lean against except the loose windows he ma:; attempting to keep 
from falling. The position he thus assumed \vaq obriously dangerom 
and he assumed the risk incident thereto. His  unfartuaate injuries grew 
out of thoee risks and requlted, in  part a t  least, from his own failure to 
exercise proper care for his own safety. 

A review of plaintiff's own testimony. it seems to me, demonstrates the 
soundness of this conclusion. H e  himself testified to facts in substance 
as follo.rvs : 

The truck was loaded under his supervision. The concrete blocks, 
shinglec, and compoqition roof werc a t  the bottom. Six or seven doors 
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and about fifteen windows were on the top, the doors being to the front 
and the windows to the rear. The doors and windows were not fastened 
because he had no rope with which to tie them. The railings of the truck 
extended back from the cab only about one-third the length of the truck 
platform so that  there was no railing or other protection where the win- 
dows were loaded and he was standing. 

H e  knew that  the doors and windou.s were unfastened and were likely 
to shift about and fall off. That  is the very reason he assigned for 
assuming an  insecure position on the truck platform. "We didn't have 
any rails around the truck, and I knew the windows could easily fall and 
break; we didn't hare  any rope t d  tie the load on, and so I . . . decided 
I would get off and hold the windows on." 

While he testified defendant drove about 25 m.p.h. until he passed 
through Stonewall and then speeded up, this is not his full testimony in 
respect of the speed. H e  testified that  he estimated the speed a t  the time 
the truck hit  the ('bump" a t  about 40 m.p.h.; he was not disturbed by 
defendant's driving other than the wind was blowing rather fast and 
getting in his face, and he had tears in his eyes and was getting cold; 
there was nothing unusual in the way the truck was being operated; the 
load was not jumping up and down for he had not been going fast enough 
for that. 

The plaintiff was familiar with the road and knew i t  was rough. The 
'(bump" in the road was not a sharp ridge. I t  mas flat, being about 15 or 
18 inches wide and several inches high. formed by the repair of a break 
in the pavement. 

The wind was blowing, and it was the wind which caused the untied 
door and windows to strike plaintiff. When the truck passed over the 
bump "the wind caught up under one of those doors and lifted it like 
this and sailed i t  back on me. . . . The windows sailed onto me and 
knocked me off backwards on the hard surface road.'' I t  requires a 
liberal construction of this testimony to support a finding that  defendant 
was guilty of any act of negligence which proxin~ately caused plaintiff's 
injuries. Grant  negligence on the part of the defendant and the fact 
remains that plaintiff, with full knowledge of all the facts, assumed a 
standing position on a narrow ledge of the platform of an overloaded 
truck when he had nothing to which he could hold or balance himself 
other than the loose windows he was attempting to hold in place. 

The general rule is stated in Smith i s .  JIills Po., 238 S.W. 573, as 
follows: "Where a person voluntarily assumes a position of imminent 
danger when there is a t  hand and accessible to him a place of safety, and 
by reason of having taken the dangerous position he is injured, he can 
have no recovery against another who is also negligent because such per- 
son's negligence in taking the dangerous position is one of the direct and 
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proximate causes of the injury and contributes thereto. I n  such cases it 
becomes the duty of the court to direct a verdict." 

A person who, by his own act, subjects himself unnecessarily to danger, 
violates the duty imposed upon all men to exercise ordinary rare for their 
own safety. Terminal Co. v. Hancock, 78 N.E. 964, 6 L.R.A. 11s 997, 
38 A.J. 859. One cannot roluntarily put it out of his power to use due 
care to protect himself and then recover from others for the consequences. 
Covington 7,. Lee, 89 S.W. 493. 2 L.R.A. ns 481. Cine who rashly and 
unnecessarily exposes himself to danger cannot recover for injuries t h u ~  
brought upon himself. Il'orris v. R. R., 152 N.C. 505. - 

The combination of facts and circumstances which invoke the applica- 
tion of the same principle of law are sometimes as w~r iable  as the wind. 
J I y  search has disclosed two cases substantially cimilar. Factually 
neither is quite so conclusive as here; yet both are in point. I n  Cridw 
v. Coke Co., 89 So. 285, the plaintiff was riding on the platform of de- 
fendant's truck in a standing position, with his arm on the ton of the cab. 
The truck ran  into a hole i n t h e  road and daintiff  was thrown out and 
injured. The court concluded he was guilty of contributory negligence 
as a matter of law. I n  Znoodniclc v .  Row d? Son,  146 -2. 455, one Zarod- 
nick was standing on the open platform of a truck. holding or "hanging" 
to a stake or stanchion. A wheel of the truck struck a dervession some 
six inches in depth. H e  was thrown to the paverneni, receiving injuries 
which caused his death. Plaintiff, the widow. sued and recorered in the 
lower court. On appeal the Court reachcad the same c~onclusion as in the 
Crider case and reversed on tha t  and other grounds. 

I n  the instant case there were the additional danaera of restricted suace 
L 

in which to stand, the loose window sash on top of the load, and the near- 
ness to the open, unprotected rear of the platform. 

This is not a case where an employee was directed or, in the course of 
his employment, was required to assume a position of great hazard. I f  i t  
were, I might be inclined to a different conclusion. for in such cases it is - 
sometimes difficult to appwciate or to appraise the economic pressure 
which compels a wage earner, in discharging hi. duties, to aswme risks 
his better judgment tells him he should avoid. 

'The plaintiff was in full charge. H e  was the n~acster. H e  knew the 
load should hc fastcued hut he did not hare  the necessary rope and did 
not care to take the time to procure it. Instead, with full knowledge of 
the hazards he liin~self had crcated and being aware that  the road to be 
trareled was rough, he roluntarilp left a placc of safety and acsumed a 
precarious poqition, the attendant hazard. of which muqt hare  been 
apparent to ~ 1 1 ~  man of ordinnry prudence. ,4tkins 1 3 .  7 ' m n . s p o ~ f o f ; o n  
Po., 224 N.C. 688. H e  thus put it out of his power to usr due care to 
protect himself. I n  my opinion the question of contributory negligence 
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should be resolved against him. Bailey c. R. R., 223 N.C. 244; Daughtry 
v. Cline, 224 N.C. 381 ; Bundy v. Powell, 229 N.C. 707. I therefore ~ o t e  
t o  reverse. 

ROBERT E. VAIL, WILLIAM C. VAIL, S. PERRY VAIL, A N D  WINNIE I'AII. 
TOW, v. V. B. VAIL AND WIFE, FAY VAIL. 

(Filed 2 February! 1951.) 
1. Fraud  8 l- 

While fraud may not be deflned, i t  embraces the taking of undue or 
unconscionable advantage of another through breach of legal or equitable 
duty by acts, omissions, or concealments. 

2. Same- 
To constitute actionable fraud there must be a false representation or 

concealment of a material fact, which is reasonably calculated to deceive 
and made with the intent to deceive, which does deceive to the hurt of 
the injured party. 

3. Same- 
The breach of duty by s fiduciary to disclose all material facts consti- 

tutes fraud. 

4. Same- 
A fiduciary relationship esists whenever there is special confidence on 

the one side which results in superiority or influence on the other, and the 
relationship esists a s  between an agent and his principal. 

5. Fraud  § 5- 

The general rule that a literate party who signs an instrument is charged 
with knowledge of its contents, does not apply when the party offering 
the instrument for signature stands in a fiduciary relationship and there 
are  elements of positive fraud and deception justifying the person signing 
the instrument in not discovering its contents. 

6. Cancellation and Rescission of Instruments 88 2, 1 S E v i d e n c e  held 
sufficient fo r  jury in  this action t o  cancel deed for  fraud. 

Plaintiffs' evidence tending to show that  defendant was accustomed to 
looking nfter his aged mother, running a great many errands and perform- 
ing many personal services for her, and helping in collecting her rents. 
that she directed him as her agent to prepare a conveyance of a certain lot 
to himself as  a gift, that  he surreptitiously substituted the description of 
a larger and more valuable tract and by silently pretending that  the deed 
was written as directed, procured his mother's signature without her dis- 
covering the substitution of descriptions, with eridence that shortlp nfter 
her death he admitted to others his subterfuge, i s  held sufficient to make 
out a prima fac ie  case of fraud sufficient to overrule defendant's motion 
to nonsuit. 
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7. Limitation of Actions § l+ 

Upon defendant's plea of the applicable statute of limitations, the burden 
is upon plaintiffs to show their claim is not barred. 

8. Limitation of Actions 5 5& 

A cause of action based on fraud does not accrue and the statute of 
limitations does not begin to run until the facts constituting the fraud are  
known or should have been discovered in the esercise of due diligence. 

9. Sam- 
Where the person perpetrating the fraud is a fiduciary, the party de- 

frauded is under no duty to make inquiry until something happens which 
reasonably excites his suspicion that  the fiduciary has breached his duty 
to disclose all the essential facts and to take no unfair advantage. 

10. S a m e  
The mere registration of a deed, standing alone, will not be imputed for 

constructive notice to the grantor that a description other than the one 
intended had been surreptitiously substituted therein, in the absence of 
facts and circumstances sufficient to put the defrauded person upon in- 
quiry, certainly where the person preparing the deed stands in a fiduciary 
relatiox4iip to the grantor. 

11. Sam-Facts constituting f raud  held not discoverr~ble i n  exercise of due  
diligence by defrauded grantor. 

Defendant was directed by his mother to prepare a conveyance to him- 
self of a certain tract of land. Defendant surreptitiously substituted a 
description of a larger and more valuable tract, which deed reserved 
therein, as  directed, a life estate in the grantor. The grantor died some 
three years and seven months thereafter. There mas nothing to rebut the 
inference that  she retained possession of the property until her death. 
Held: There being nothing to excite the grantor's suspicion or to put her 
upon inquiry during her lifetime, the statute did not begin to rnn against 
her, and the action of the devisees of the property to set aside the convey- 
ance for fraud, instituted within three years of the grantor's death. is not 
barred. G.S. 1-52 (9) .  

la. Same-- 
Rnowledge by a devisee that the grantee in a deed esecnted by his 

ancestor had perpetrated a fraud by substituting a different description 
in the deed, the statute not having begun to run against the grantor in 
her lifetime, Reld not to bar the devisee's action to set aside the convey- 
ance for fraud instituted within three years of the grantor's death, since 
the devisee had no cause of action until the grantolp's death. 

:\PPEAI. by  plaintiffs f r o m  Benneft,  Special Judge.. F e b r u a r y  Tenn, 
1950, of GUILFORD. 

Civil action to set aside a deed f rom the  la te  Minnie P. Vail,  mother  
of t h e  plaintiffs, t o  her  son, Victor  B. Vail,  f o r  f r a u d  and deceit allegedly 
practiced by h im upon h i s  mother  i n  causing to be inserted i n  the  deed to 
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him the description of a lot different from and of greater value than the 
one intended by the mother to be conveyed. 

Plaintiffs allege in their complaint: That on 2 October, 1944, the late 
Minnie P. Vail executed and delivered to her son, Victor B. Vail, a deed 
to a certain lot located on South Main Street in the city of High Point, 
known as the Vail home place; that at  that time Minnie P. Vail was a 
widow approximately seventy-eight years of age ; that her son, the defend- 
ant Victor B. Vail, frequently acted as her agent in handling her rental 
real estate; that sometime prior to 2 October, 1944, Mrs. Minnie P. Vail, 
mother of the plaintiffs, authorized her son, Victor B. Vail, to lay off a 
small lot with a house thereon, located on Vail Alley some distance from 
the Vail home place, and obtain an accurate description so she could 
convey the house and lot to him as a g i f t ;  that Victor B. Vail failed to 
carry out the instructions of his mother; that, instead, and contrary to 
her wishes and directions, and without her knowledge, he caused to be 
inserted in the deed to him the description of the Vail home place on 
South Main Street, embracing property of much greater value than the 
small lot and house intended by the mother to be conveyed. Plaintiffs 
further allege that they are residuary legatees under the will of their 
mother and as such are entitled to have the deed made by her to Victor B. 
Vail set aside. 

The defendants filed answer denying the material allegations of the 
complaint and setting up the three-year statute of limitations. G.S. 1-52, 
subsection 9, in bar of plaintiffs' right to recover. 

Upon the trial in the court below, the plaintiffs offered evidence in 
pertinent part as follows : for the purpose of attack, the deed from Minnie 
P. Vail to Victor B. Vail, dated 2 October, 1944, filed for registration in 
the Public Registry of Guilford County 3 October, 1944, conveying the 
Vail home place located on South Slain Street in the city of High Point. 
The following reservation appears in the deed : ."The grantor, Minnie P. 
Vail, retains the use, control and ownership of the premises during the 
period of her natural life." Plaintiffs also offered portions of the will of 
Minnie P. Vail, showing that, subject to small bequests of personal prop- 
erty to two children not parties to this action, she devised and bequeathed 
the residue of her property of every kind to her "other children to he 
divided equally, share and share alike, among them, their names being 
S. Perry Vail, Robert E. Vail, Victor (B.) Vail, Winnie Vail Yaw, and 
William C. (Sam) Vail." The summons was offered in evidence showing 
that the action was instituted 15 December, 1048. The following portion 
of the defendants' further answer was admitted in evidence: "That the 
mother of the defendant Victor B. Vail, the late Minnie P .  Vail, was a 
widow and lived for many years alone and that the defendant Victor B. 
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Vail was accustomed to looking after his mother, running a great many 
errands and performing many personal services for her." 

Testimony was offered by the plaintiffs showing that  Xinnie P. Ta i l  
died 10 May, 1948, about eighty-two yc3ars of age;  that  on 2 October, 
1944, the date of the deed to Victor B. Vail, Minnie P. Vail owned thc 
Vail  home place described in the deed, and that  she also owned a t  that  
time the small lot on Vail Alley referred to in the pleadings. The testi- 
mony of the witnesses also tended to establish that  the Vail home placc 
was worth $16,000.00 or more, whereas the propertj on Vail Alley was 
worth only about $1,200.00. 

S. Fe r ry  Vail, one of the plaintiffs, tmtified to a conversation he had 
with the defendant Victor B. Vail  i n  the presencp of W. C. (Sam) Vail 
and Mrs. S. Pe r ry  Vail the second day after the funeral of the mother, 
when the children nere  discussing some of the details of the settlement of 
the estate. The witness, S. Pe r ry  Vail. in the course of his testinlong 
related tha t :  "Sam (Vi l l iam C. Vail)  said to Vic (Victor B. Vail)  : 
'Vic, tell Pe r ry  and Meely (Mrs. S. Perry  Vail)  just how you come b:, 
the old home place'; and Vic broke down and commrmced crying and he 
sa id :  'Well, I tell you, I gave the wrong description and had the deed 
made out for the home place instead of the little place that  Mother told 
me I could have 011 Vail Alley. I come by this property wrong-I got it 
wrong. I will deed it back to the estate just any time you all say so.'" 
There was testimony of other witnesses cumulative to and corroborative 
of the foregoing statements of Pe r ry  Vail. The plaintiff, Pe r rp  Vail, 
further testified that  sometime later he approached Victor about deeding 
the property back to the estate and that Tictor refused, stating: "It is 
mine and I am not going to turn i t  back. 1 am going to keep it." 

The plaintiff, Winnie Yow, testified in part as follows: ". . . he 
(Victor B. Vail)  helped to  collect some of the rents . . . as to mother'. 
business ability, well, in the 1a.t four or fire years of h i ~ r  life she waq 
tired-she was old and she was tired. Yes, she could haye been influenced 
by others in signing or cxecutirig papers. 111 the latter years of iny 
 noth her's life she was subject to being influenced by other parties in tht. 
tranqaction of her affairs." 

There was further evidence tending to show that  Victor E. Trail lived 
near hi< mother and was in and out of her home a t  frequent intervali 
during the last years of her life. 

,\t the close of the plaintiffs' eridence, the defendants d ~ m u r r e d  to thc. 
evidence and mored for judgment of nonsuit. The inotion was alloncd, 
and from jlidgmcwt based on wch  ruling, the plaintiffs appealed, a s q i p -  
ing errors. 
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Clyde E. Gooch and Roberson, Haulorth (e. Rcese for plaintiffs, appel- 
lants. 

J .  J .  Shields and Thomas Turner for defendunfs, appellees. 

JOHNSON, J. The evidence in this case tends to show these determina- 
tive factors: (1) that  the defendant, Victor B. Vail, the grantee in the 
deed, stood in a confidential or fiduciary relation with the grantor, Mrs. 
Minnie P. Vai l ;  and ( 2 )  that  she retained possession and control of the 
lands embraced in the deed during the remainder of her life. These 
crucial circumstances being made to appear, along with the rest of the 
evidence offered below, made out a prima facie case entitling the plaintiffs 
to go to the jury on both the issue of fraud and that  of the statute of 
limitations. 

The issue of f r aud :  Fraud has no all-embracing definition. Because 
of the multifarious means by which human ingenuity is able to  devise 
means to gain advantages by false suggestions and concealment of the 
truth, and in order that  each case may be determined on its own facts, it  
has been wisely stated "that fraud is better left undefined," lest, as Lord 
Hardzvicke put it, "the craft of men should find a way of committing 
fraud which might escape a rule or definition." Furst v. Xerritt, 190 
N.C. 397 (p. 404), 130 S.E. 40. However, in general terms fraud may 
be said to embrace "all acts, omissions, and concealments involving a 
breach of legal or equitable duty and resulting in damage to another, or 
the taking of undue or unconscientious advantage of another." 37 C.J.S., 
Fraud,  Section 1, p. 204. 

These essential facts must appear in order to establish actionable 
f raud:  "(1) a false representation or concealment of a material fac t ;  
(2 )  reasonably calculated to deceive; ( 3 )  made with intent to deceive; 
(4 )  and which does, in fact, deceive; ( 5 )  to the hur t  of the injured 
party." Ward v. Heath, 222 N.C. 470, 24 S.E. 2d 5. The material 
elements of fraud, a commission of which will justify the court in setting 
aside a contract or other transaction, are stated by Barnhill, J., in Ward 
v. Hea,th, supra, as follows: "First, there must be misrepresentation or 
concealment. Second, an  intent to deceire or negligence in uttering false- 
hoods with intent to influence the acts of others. Third, the representa- 
tions must be calculated to deceire and must actually deceive. And, 
fourth, the party complaining must hare  actually relied upon the repre- 
sentations." 

The nature and extent of the proofs required to establish fraud depend 
to a large extent on the relationship of the parties, and ordinarily, '(a 
greater degree of proof is required to show fraud as between parties deal- 
ing a t  arm's length than is necessary where the fraud feasoi sustains a 
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confidential relation toward his alleged victim." 37 C.J.S., Fraud,  
Section 114, p. 432. 

Where a relation of trust and confidence exists between the parties. 
"there is a duty to disclose all material facts, and failure to do so consti- 
tutes fraud." 37 C.J.S., Fraud,  Section 16, p. 247. 

23 Am. Jur. ,  Fraud and Deceit, Section 14, p. 765, states the rule thus : 
"Where a confidential or fiduciary relationship exists, it  is the duty of the 
person in whom the confidence is reposed to exercise the utmost good 
fai th in the transaction and to refrain from abusing such confidence by 
obtaining any advantage to himself a t  the expense of the confiding party. 
Should he obtain such an advantage, he will not be permitted to retain 
the benefit; and the transaction will be set aside even though i t  could not 
have been impeached had no such relation existed, whether the uncon- 
scionable advantage was obtained by misrepresentations, concealment or 
suppression of material facts, artifice, or undue advantage.'' 

The rule is amplified in 23 Am. Jur. ,  F raud  and Deceit. Section 81, 
p. 858, as follows: "It is a well-settled principle of the law of fraud, 
applied particularly by courts of equitable jurisdiction, that  it is the duty 
of a person in whom confidence is reposed by virtue of the situation of 
trust arising out of a confidential or fiduciary relationship to make a full 
disclosure of any and all material facts within his knowledge relating to 
a contemplated transaction with the other party to such relationship, and 
any concealment or failure to disclose such facts is, a fraud. This prin- 
ciple is universally observed, although the transaction cannot be im- 
peached if no such relationship exists." 

Fo r  a comprehensive discussion of what constitutes a confidential or 
fiduciary relation, see Abbiff  v. Gregor!!, 201 N.C. 577 (p.  598), 160 S.E. 
896. I n  general terms, a fiduciary relation is said to exist "Whcrercr 
confidence on one side results in superiority and influence on the other 
side ; where a special confidence is reposed in one 11-ho in equity and good 
conscience is  bound to act in good fai th and with due regard to the inter- 
ests of the one reposing the confidence." 37 C.J.S., Fraud,  Section 2, 
p. 213. Suffice it to sap, without more, that  as between principal and 
agent, the relation applies with all of its rigor in all of its implications. 
M c S e i l l  v. X c S e i l l ,  223 N.C. 178, 25 S.E. 2d 615; 37 C.?J.S., Fraud,  
Section 16, pp. 218 and 249; Am. Jilr.. Fraud a i d  Deceit, Section 14, 
p. 763 e t  seq. 

The defendants, contending that  thc evidence was insufficient to take 
the case to the jury on the issue of fraud, urge that  there is no evidence 
showing that  TTictor B. Ta i l  said or did anything a t  the time the deed was 
lzigned to prevent his mother from reading it, and that in the absence of 
some proof that  she did not read the deed, or was prevented from reading 
it, she being literate, is presumed to ha re  read it. On this premise, 
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defendants contend that the evidence does not justify the inference that  
Minnie P. Vail was deceived by anything her son Victor said or did. 
Defendants say the case is governed by the rule which ordinarily pre- 
cludes a literate person who signs an instrument from asserting, in the 
absence of fraud, that  he did not read the instrument and was ignorant of 
its purport. The defendants rely on the decisions in Ward v. Heath, 
supra; Colt Co. v. Rimball, 190 K.C. 169, 129 S.E. 406, and cases therein 
cited. 

The defendants' position is untenable and the authorities relied on are 
distinguishable. I n  the cases cited, the parties were dealing at  arm's 
length, and in neither of the cases was the complaining party lulled into 
security by fraud or artifice of the other party and thereby prevented 
from reading the instrument. I n  the instant case the parties stood in a 
confidential relation, and the evidence tends to show elements of positive 
fraud and deception, reasonably calculated to dull the mother's call to 
vigilance and justify her in not discovering the contents of the deed: I t  
appears in evidence that  Nrs.  Vail was a widow about seventy-two years 
of age when she made the deed; that  she lived alone; that  ('Victor was 
accustomed to looking after his mother, running a great many errands 
and performing many personal services for her"; that he helped collect 
her rents. I t  is also in  evidence that two days after his mother's funeral 
Victor confessed to some of the plaintiffs tha t :  . . . "I gave the wrong 
description and had the deed made out to the old home place instead of 
the little place that  mother told me I could have on Vail Alley. I came 
by this property wrong. . . . I got it wrong. I will deed i t  back to the 
estate just any time you all say so." 

The evidence here, standing as i t  does undenied and unexplained, is 
sufficient to support these findings and inferences : that Mrs. Vail, repos- 
ing confidence in her son, Victor, directed him, as her agent, to have the 
small Tai l  Alley lot run off and deed thereto prepared so she might con- 
vey it to him as a g i f t ;  that he, in breach of his trust, surreptitiously 
substituted the description of the larger, more valuable Tai l  home place 
on South Main Street;  that by fraudulently suppressing the true state of 
facts while silently pretending that the deed contained the Vail Alley 
property, he thereby procured from his mother lands not intended by her 
to be conveyed, and that  she, under the circumstances of the confidential 
relation with her son, was lulled into security by his fraud and signed the 
deed without discovering, in the exercise of due diligence, the true state 
of facts. I n  short, we conclude that  the evidence, measured by the 
applicable rules of law, is sufficient to sustain, though not necessary to 
impel, a finding of all the essential elements of fraud. That makes i t  a 
prima f ac ie  case for the jury. 
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The issue of the statute of limitations: The  defendants having set up  
the three-year statute of limitations, G.S. 1-52, sub~~ection 9, in bar of 
plaintiffs' right to recover, the burden of proof devolved upon the plain- 
tiffs to show that  their cause of action was not barred, ie . ,  the burden was 
upon the plaintiffs to show that  their cause of action did not accrue until 
sometime within the period of three years next beforfa the commencement 
of the action. Taylor I * .  Edmvntls, 176 N.C. 325, 97 S.E. 42; Sanderlin 
v. Cross, 172 N.C. 234, 90 S.E. 213; Hooker v. IVorthington, 134 N.C. 
283, 46 S.E. 726; 54 C.J.S., Limitations of Actions, Section 388, p. 527. 

Under the statute pleaded here, a cause of action, like this one, to set 
aside an  instrument for fraud, accrues, and limitations begin running, 
when the aggrieved party discovers the facts constituting the fraud, or 
when, in the exercise of reasonable diligence, such facts should have been 
discovered. Blankenship v. English, 222 N.C. 91, 21 S.E. 2d 891 ; Wim- 
berly v. Furniture Store,?, 216 N.C. 732, 6 S.E. 2d 512, and cases therein 
cited. See also 34 Am. Jur. ,  Limitations of Actions, Section 165, p. 132. 

And i t  is the accepted rule that "knowledge by the defrauded person of 
facts which in the exercise of proper diligence would enable him to learn 
of the f raud ordinarily is  equivalent t o  disco\-ery of fraud." 54 C.J.S.. 
Limitations of Actions, Section 189, p. 188. The rule is concisely stated 
by Stacy, C. J., in Blankenship v. English, supra. " A  party having 
notice must exercise ordinary care to ascertain the fwt s ,  and if he fails 
to investigate when put upon inquiry, he is chargeable with all the 
knowledge he would have acquired, had he made thc necessary effort to 
learn the truth of the matters affecting his interest$:." I n  this respect 
the law regards the means of knowledge as knowledg~~ itself. IIargett 1.. 

Lee, 206 N.C. 536, 174 S.E. 489; Pasquotank Count?/ zQ. Swrety Co., 201 
N.C. 325, 160 S.E. 176;  54 C.J.S., Limitations of Actions, Section 189, 
p. 190. However, i t  is generally held that  "the failure of the defrauded 
person to use diligence in discovering the fraud may be excused where 
there exists a relation of trust and confidence between the parties." 54 
C.J.S., Limitations of Actions, Section 194, p. 198. This is so for the 
reason that  a confidential or fiduciary relation imposchs upon the one who 
is trusted the duty to exercise the utmost of good fai th and to disclose all 
material facts affecting the relation. ,41so, a confidential relation by its 
very nature presupposes that  the confiding party, in deference to the 
confidence and trust reposed in the other party, map in a measure 
relax his faculties of vigilance and act upon the assumption, until notice 
to the contrary, that  the person in whom confidence is reposed will dis- 
close, in the honest performance of his duty, all of the essential facts 
connected with the relation and take no unfair  advantage. Bccordingly, 
i t  is generally held that when i t  appears that  by reason of the confidence 
reposed the confiding party is actually deterred from sooner suspecting 
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or discovering the fraud, he "is under no duty to make inquiry until some- 
thing occurs to escite his suspicions." 54 C.J.S., Limitations of Sctions, 
Section 194, p. 199. 

I n  Small v. Dorsetf,  223 N.C. 754, bot. p. 761, 28 S.E. 2d 514, quoting 
from 34 ,4m. Jur.,  Limitation of Actions, Section 168, p. 135, the appli- 
cablo rule is stated as follows: "Where a confidential relationshir, exists 
between the parties, failure to discover the facts constituting fraud may 
be excused. I n  such a case, so long as the relationship continues unre- 
pudiated, there is nothing to put the injured party on inquiry, and he 
cannot be said to hare  failed to use due diligence in detecting the fraud. 
. . . Similarly, an  agent, sued for fraud, cannot set up  that  the principal 
should have suspected him." 

Our decisions hold that  the mere registration of a deed, containing an 
accurate description of the loczrs i n  quo and indicating on the face of the 
record facts disclosing the alleged fraud, will not, standing alone, be 
imputed for constructive notice of the facts constituting the alleged fraud, 
so as to set in motion the statute of limitations. I n  addition to the record. 
there must be facts and circumstances sufficient to put the defrauded 
person on inquiry which, if pursued, would lead to the discovery of the 
facts constituting the fraud. T l b f t l ~  v. Tzif t le ,  146 N.C. 484, 59 S.E. 
1008; Modlin v. Rnilrond, 145 N.C. 218, 58 S.E. 1075; Stubba v. IlIotz, 
113 N.C. 458, 18 S.E. 387. All the more is this so where the parties 
stand in the confidential relation of principal and agent, wherein the 
duty of the principal to investigate becomes subordinate to that  of the 
agent to disclose the true state of facts. 

I t  appears in evidence that Minnie P. Vail lived only three years, 
seven months, and eight days after the deed was executed. The action 
was instituted by the plaintiffs seven months and five days after her 
death. The deed shows on its face that  the "use, control and ownership" 
of the property was reserved for Mrs. Vail during the rest of her life. 
This reservation, nothing else appearing, supports the inference that  she 
retained possession of the property until her death. Bnd such evidence 
of possession becomes a relevant circumstance bearing heavily on the 
issue of the statute of limitations. I t .  when considered in connection 
with the confidential relation of the parties, is sufficient, on this record to 
sustain the inference and conclusion that  after the deed was made by 
Mrs. Vail nothing occurred during the rest of her life to excite her sus- 
picion or put her on such inquiry as should have led, in the exercise of 
due diligence, to a discovery of the fraud,  and that  therefore the plain- 
tiffs' action is not barred by the statute of limitations. 

The defendants contend that the nonsi~it  below should be affirmed on 
authority of the decisions in Mosse~~g i l l  I:. Oliver, 221 X.C. 132, 19 S.E. 
2d 253; Blank~nship v. English, 222 N.C. 91, 21 S.E. 2d 891; and 
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Sander l in  v. Cross. 172 N.C. 234. 90 S.E. 2.13. These cases are 
distinguishable. No confidential reiation appears to have existed in 
either of them. I n  Sanderl in  v. Cross, supra, and in  Massengill v. Oliver, 
supra, the grantors did not, as in the instant case, retain possession of 
the locus in quo. I n  the Sander l in  case the grantees immediately went 
into and remained in  the open, notorious possession of the lands for more 
than thirteen years before the death of the grantor.  I t  also appears that  
the timber was cut and removed from a large portion of the land seven or 
eight years before the suit was instituted. The  Massengill case involved 
farm lands. There, the grantee went immediately into and remained in 
open, undisputed possession for more than nine years before the suit was 
commenced. I n  the Blankenship case, the plaintifif acquired title to real 
property, subject to a contract of record permitting the timber to be cut 
within three years, thinking the time for cutting was eighteen months. 
At the tr ial  he admitted he was told a week after the purchase that  the 
time was three years. After being so put on notice, he failed to examine 
the public records or bring suit for wrongful cutting within three years. 
Therefore, having slept on his rights for more t;han three years after 
notice, clearly his action was barred by limitations. 

The defendants stress the evidence tending to show that  one of the 
~la in t i f fs .  W. C. Vail. knew his brother Victor had a deed for the home 
place before his mother's death. However, i t  is not made to appear 
when W. C. Vail received notice, nor does it appear that  he ever passed 
on to his mother his information about; the deed. 'Be that  as i t  may, the 
wrong here complained of was solely against Minn!e P. Vail. She alone 
had the right to maintain an action for redress in her lifetime; as long as 
she lired, limitations could run  only against her. N o  right of action 
accrued to the plaintiffs until her death, and therefore until then limita- 
tions did not run against them. Hol t  21. B o l t ,  232 N.C. 497, 61 S.E. 2d 
,448. See also 9 Am. Jur. ,  Cancellation of Inslruments, Section 45, 
p. 389. What is here said, of course, is not a t  variance with the rule 
that  when the statute of limitations has started running against the 
ancestor, but a t  his death the action is not barred, the statute continues 
to run against the heir or devisee. Frederick v. W i l l i a m s .  103 N.C. 189, 
9 S.E. 298. 

With the case going back for a new trial, we refrain from further com- 
ment or discussion, since the defendants' evidence, as indicated in aspects 
of the cross-examinations, may develop a different state of facts sur- 
rounding the execution of the deed and subsequent  events from what now 
appears on the prima facie level. 

The judgment of the court below is 
Reversed. 
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STATE O F  NORTH CAROLINA EX REL. UTILITIES COMMISSIOX v,  
QUEEN CITY COACH COMPANY. 

(Filed 2 February, 1951.) 
1. Carriers 5- 

The policy of the law controlling the granting of bus franchises is to 
provide adequate, economical and efficient bus service a t  reasonable cost 
to all communities of the State, without discrimination, undue privileges 
or advantages or unfair or destructive competitive practices, all  to the 
end of promoting the public interest. G.S. 62-121.44. 

2. Utilities Commission 8 & 

Appeals from the Utilities Commission a re  conflned to questions of law 
upon grounds specifically set forth in appellant's petition for rehearing 
by the Commission. G.S.  62-26.10. 

3. Utilities Commission 5 3- 
The holder of a certificate operating buses serving communities included 

in the application of another company may intervene and protest the 
granting of the application. G.S.  62-121.52 ( 5 ) .  

4. Same: Carriers 8 5- 
The Utilities Commission is without authority to grant a franchise over 

a route served by another carrier except upon a finding that public con- 
venience and necessity requires additional service over the proposed route, 
and then only after opportunity is afforded the other carrier to remedy 
such inadequacy, which it  refuses or is financially unable or otherwise 
disqualified to do. G.S.  62-121.52 ( 7 ) .  

In order to grant an application by a carrier to serve communities then 
being served bg another carrier, who intervenes and protests the applica- 
tion, a s  distinguished from an application for duplication of routes, i t  is 
not required that the Utilities Commission find that the existing carrier's 
service is inadequate and afford such existing carrier opportunity to 
remedy the inadequacy. G.S.  62-121.52 ( 7 ) .  

Where an existing carrier intervenes and protests another carrier's 
application to serve the same communities, the determinative question is 
the public convenience and necessity, and while the Commission is required 
to consider whether the proposed operations would unreasonably impair 
the efficient public service of the protesting carrier. this is not determina- 
tire unless it  would so seriously endanger and impair the operations of 
the existing carrier a s  to be contrary to the public interest. 

7. Same-- 
"Route" as  used in Chap. 1132, Session Laws of 1949. means the high- 

wag or road traveled in serving communities, districts, or territories adja- 
cent to it, and is not synonymous with "territory." 
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G.S.  61-121.52 ( 5 )  does not purport to protect against all competition 
but is designed to protect authorized carriers against ruinous competition, 
and the statute does not prohibit service of the same points by different 
carriers over separate routes when such duplicate service is in the public 
interest. 

9. Same- 
G.S.  62-121.52 ( 7 )  prohibits the granting of a franchise over any part of 

the route of an existing carrier except upon the prescribed conditions, 
and not merely a duplication of the same route from terminus to terminus, 
but the application to serve communities being served by the intervening 
carrier need not be denied in to to  because there would be a duplication of 
routes along a short distance, since the existing carrier may be protected 
ns to the duplication in route by proper restrictions in the certificate. 
G.S.  02-121.53, G.S. 62-121.54. 

APPEAL by defendant from Clement, ,T., September Term, 1950, 
GUILFORD. 

Application by Gate City Transit Lines, Inc., before the Utilities 
Commission for a passenger bus franchise, heard in the court below on 
appeal from the Utilities Commission. 

The defendant, Queen City Coach Company (hereinafter referred to 
as Queen City),  is a franchise carrier of passengers, and as such operates 
buses from Greensboro over Highway 22 south through Ramseur to 
Coleridge. I t  also operates buses from Greensboro south over Highway 
421 through Jul ian  and Liberty to Siler City and Fayetteville. The  
Gate City Transit Lines, Inc. (hereinafter referred to as Gate City),  
now holds a franchise to operate buses over a n  entirely different route 
from Greensboro to Kimesville. I t  applied for and obtained, over the 
protest of Queen City, a franchise certificate to operate buses over a 
route branching off from its Greensboro-Kimesville route along an  un- 
numbered road 4.4 miles to Highway 62, thence on Highway 62, 2.7 
miles to Julian,  thence on Highway 421, 7.5 miles to Liberty, thence 
along Highway 49, 9 miles to Ramseur. 

Thus the proposed new route duplicates the roure of Queen City from 
Jul ian  to Liberty and also duplicates service rendered the Ramseur- 
Greensboro and also the Liberty-Julian-Greensboro communities. 

Queen City interrened and prot~s ted  the granting of the application 
for that  the proposed route (1) will duplicate in par t  its bus line from 
Greensboro through Jul ian  and Liberty to Siler CI ty  ; (2 )  will duplicate 
the service now rendered by i t  to the community of Ramseur, and ( 3 )  
will provide harmful competition and be destructive of its present service 
now being rendered to the communities the proposed route is designed to 
serve. 
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The hearing commissioner granted the franchise extension from the 
Greensboro-Kimesville route to and from Julian and declined to permit 
the extension from Julian to Ramseur. On appeal, the full Commission 
found (1) that convenience and necessity are clearly established in respect 
of that part of the proposed route allowed by the examining commis- 
sioner, (2 )  "all the testimony indicates an  adequacy of service between 
Liberty and Julian, a distance of 7.5 miles on Highway 421," ( 3 )  i t  is 
"apparent that revenues derived between said points would be insufficient 
to adversely affect the over-all operations of the protestants or enhance 
the over-all operation of the applicant," and (4) "that extending the 
applicant's route southeastwardly along Highway 421, 7.5 miles, to the 
town of Liberty; thence southwardly 9 miles along Highway 49 to the 
town of Ramseur, would provide transportation for those people who live 
along the boundaries of Highway 49 between Liberty and Ramseur, which 
is now not provided by any other certified carrier . . ." 

I t  then made the following finding or conclusion: "The Commission 
is of the opinion that generally the type of operation and the type of 
service applied for by the applicant is in the interest of the public and in 
accordance with the provisions of the Bus Act of 1949 . . ." 

Queen City duly filed exceptions. The exceptions were overruled, and 
it appealed to the Superior Court. 

The cause was heard in the Superior Court on the record certified by 
the Utilities Commission, and being heard, the court entered judgment 
affirming the order of the Commission. Queen City excepted and ap- 
pealed. 

Attorney-General  ilfciVtrllan and  Assis tnnt  A f forney -Genera l  Pay lor  
for p l a i n t i f  appellee. 

W e l c h  Jordan  for G a f e  C i f y  T r a n s i t  L ines ,  Inc. ,  appellee. 
Brooks ,  M c L s n d o n ,  B r i m  & f io lderness ,  Shenron  I Iarr i s ,  and 'I'aughnn 

W i n b o r n e  for defendant  appel lant .  

BARNHILL, J. The Legislature, by c. 989, Session Laws 1949. re- 
varnped , h t .  2 of c. 62 of the General Statutes prescribing the procedure 
in hearings before the Utilities Commission. The statute, as re~ised,  
makes substantial changes in the method of procedure before this agency 
of the State. 

Likewise the law controlling the granting of certificates for the oper- 
ation of buses for the transportation of passengers was completely revised 
by c. 1132, Session Laws 1949. Art. 6 of c. 62 of the General Statutes 
was repealed and a new statute, now G.S. c. 62, Art. 6c, was enacted. 
The provisions of these new statutes render some of our former decisions 
of doubtful value. 
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The policy of the State in respect of the transportation of passengers 
for hire as declared in  s. 2 of c. 1132. Session Laws 1949, now G.S. 
62-121.44, is to provide adequate, economical, and efficient bus service a t  
reasonable cost to all the communities of the State, without discrimina- 
tion, undue privileges or advantages or unfair  or destructive competitive 
practices. The dominant object of the legislation is to promote the 
public interest. 

Appeals from the Utilities Commission are confined to questions of 
law, and on appeal the appellant may not rely upon any grounds for 
relief which are not set forth specifically in his petition for rehearing by 
the Commission. G.S. 62-26.10. 

.\ny holder of a certificate now operating buses which serve communi- 
ties included in the proposed bus route may intervene and protest the 
granting of the application, G.S. 62-121.52 (5) ,  and the Commission 
"shall give due consideration to . . . (b) whether ihe proposed opera- 
tions will unreasonabl? impair the efficient public service of carriers 
operating under certificates." G.S. 62-121.52 (10). ('No certificate 
shall be granted to an applicant proposing to serve a route already served 
by a previously authorized motor carrier unless and until the commission 
shall find from the evidence that  the service rendered by such previously 
authorized motor carrier or carriers on said route is inadequate to meet 
t h ~  requirements of public convenience and necessitl ;" and in  no event 
before the certificate holder operating on said route or routes shall be 
given reasonable time to remedy such inadequacy. G.S. 62-121.52 ( 7 ) .  

The applicant must show that  '(public conrenience and necessity7' 
requires additional service orer the proposed route. If that  fact is made 
to appear, then the Cornmission must first afford the protesting bus com- 
pany operating over the same route an  opportunitv "to remedy such 
inadequacy." I f  the authorized carrier refuses, or is financially unable. 
or otlierwise disqualified, to render the service "found by the commission 
( to  be necrssarp) to meet the requirements of public convenience and 
necessity" then, and only then, map the Commission issue a certificate 
to the applicant to operate over the route already serr3d by the protesting 
carrier. G.S. 62-121.52 (7) .  

The petition of a1)pellant for a rehearing by the Commission is bot- 
tomed squarely on the contentions that  (1 )  the evidence discloses that  it 
now serves the Ramseur-Greensboro, Liberty-Greensboro, and Julian- 
Greensboro territories orer its bus lines operated on Highways 421 and 
222; that  G.S. 62-121.52 ( 7 )  relates to  point-to-point service; and that  
therefore the Commission erred in authorizing additional service between 
these p i n t s  "without a finding of fact that the existing service is inade- 
quate and affording this 1)rotestant an opportunity of remedying the 
inadequacy7'; (2 )  the Connnisiou authorized a duplication of service 
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over one of its routes between Liberty and Jul ian  upon the finding "that 
the revenue derived between said points would be insufficient to adversely 
affect the over-all operation of the protestant or enhance the over-all 
operation of the applicant" when the statute makes inadequacy of exist- 
ing service and refusal to remedy such inadequacy the basis for granting 
a certificate to the applicant; and ( 3 )  the Commission failed to give 
consideration to its exceptions to  the recommended order of the examin- 
ing commissioner. 

The appellant is limited to these contentions on this appeal. G.S. 
62-26.10. Any other question of law raised by its exceptions entered in 
the court below may not be considered here. 

Thus it appears that  the appellant relies on the assertion that  the 
order of the Commission is in excess of statutory authority and affected 
by errors of law. G.S. 62-26.10. 

I t  is true the statute affords authorized carriers serving the commu- 
nities which compose links in the proposed route an opportunity to inter- 
vene and oppose the application, and requires the Commission to consider 
whether the proposed operations will unreasonably impair the efficient 
public service of other carriers. But  the effect upon other carriers is 
directed to  the question of public convenience and necessity. I t  is not 
determinative of the right of the Commission to grant  the application. 

The grant of a franchise is predicated upon public convenience and 
necessity, as that  term is defined in I ' t i l i t ies Commission v. Trucking Co., 
223 N.C. 687, 28 S.E. 2d 201. An affirmative finding thereof is a con- 
dition precedent. I f  the proposed operations would endanger or seriously 
impair the operations of existing carriers contrary to the public interest, 
the certificate should not be issued. Bu t  here we have passed that  hurdle. 
The Commission found that  the proposed service is in the public interest. 

That  Queen City now serves the same communities over routes other 
than the one proposed by the applicant does not require the Commission, 
upon the finding of public convenience and necessity, to afford the 
authorized carrier, protestant, an  opportunity to remedy the inadequacy. 
That  is, service of the same communities between the same points but 
over different routes does not constitute service of a route already ~ e r r e d ,  
within the meaning of the Act. 

The original bill which, as revised in the Legislature, became c. 1132, 
Session Laws 1949, required the Commission to deny duplicate service 
in the same territory, but "territory" was stricken and "route" was in- 
serted in its stead. Fo r  us now to construe the Act to accord with the 
contention of Queen City would necessitate the adoption of the identical 
meaning which the Legislature expressly rejected. The  General Assem- 
bly fixes the policy of the State, and i t  was unwilling to go further than 
to prohibit a duplication of service over the same route unless the existing 
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authorized carrier is unwilling to remedy the inadequacy found by the 
Commission. The  policy as thus expressed must control decision here. 

"Route" as used in the statute means the course of way which is trav- 
eled: the road. Webster's New Int .  Dic.. 2d Ed.  "Route" is the direc- 
tion of travel from one place to another. 'C'irginicf Stage Lines v. Com- 
monwealth, 45 S.E. 2d 318. ,4s used in statutes regulating motor car- 
riers "route" means the highway or highways over which motor vehicles 
operate and not areas between terminal points. Consolidated Freightways 
v .  U. S., 136 F. 2d 921. 

Carriers are not certified to operate in a certain "territory" but over 
a designated "route." The route or road to be traveled serves the com- 
munities, districts, or territories adjacent to it. 11; follows that  "route" 
and "territory" are not synonymous. Virginia Stc'ge Lines 7.. Common- 
wealth, supra. 

The  area of protection against duplication afforded by the statute is 
the specific route covered by the certificate of the authorized carrier 
rather than the territory i t  serves. 

So then, the Commission. having found that  public convenience and 
uecessity require the additional serrice, was not required to give Queen 
Pi ty  an opportunity to render the additional service between the Ramseur- 
(2 reensboro, Liberty-Greensboro, and Jnlian-Greensboro points, which are 
caommon to both routes. 

While the statute is designed to protect authorized carriers against 
ruinous competition, it does not purport to proteci against all competi- 
tion. There is nothing in the statute to prohibit the service of the same 
points by different carriers over separate routes when i t  is found by the 
Commission that  such duplicate service is in the gxblic interest. 

But  there is a duplication of routw as well as of service between 
l ibe r ty  and Julian.  The Commission has found that existing conditions 
do not demand this duplication. "All the testimony indicates an ade- 
quacy of service between Liberty and Julian." This being true, the 
('ommission was without statutory authority to permit the duplication. 
The prohibition is positive. ' T o  certificate shall bc* granted to an appli- 
cant proposing to eerw a route already served by a preriously authorizrd 
motor carrirr  unless and until the commission shall find from the evidence 
that the service rendered by such pre~yiously authorized motor carricr 
. . . on said routes is inadequate . . ." G.S. 62-121.52 (7).  

To hold that this provision applies only when there is a duplication 
over the same route from terminus t,o t.erminus would require an  un- 
realistic construction of the statute. If other carriers can invade the 
route of an authorized carrier, piecemeal fashion, then the Legislature 
completely failed to accomplish one of its declared objectives-the pra- 
vention of drstructive competition. I f  the statute authorizes a duplica- 
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tion between points only 7.5 miles apart, it  likewise permits such dupli- 
cation between points 50 or 100 miles apart, including all intermediate 
points. Considering the provision in the light of the policy set forth in 
the ,4ct, any such construction is precluded. 

The revenue derived from passengers trareling between these two 
points is nominal. Only a very short distance is involved. Neither 
carrier would be seriously affected if it lost all the business the two points 
provide. Therefore, frankness compels us to say that  if this case stood 
alone we would be strongly inclined to pass the question as too insignifi- 
cant to command our attention. But  such is not the case. Our decision 
here will become a precedent and control decision in other cases of much 
greater moment. X o  doubt this is what Queen City had in mind in con- 
testing the decision of the Commission. 

The mere fact that  the two carriers will use the same highway for a 
short distance does not require the denial of the application in toto. A 
traversing of the same highways for certain distances by competing car- 
riers may readily become necessary in the public interest and in such an 
instance, more than one certificate may be granted, subject to such re- 
strictions as will protect the authorized carrier in respect of that  part  of 
the highway to be traversed by both. G.S. 62-121.53 and 5 4 .  Under a 
proper construction of the statute, with public convenience and necessity 
for bus service from Ramseur to Greensboro over the proposed route 
fully established, grounds for granting of the proposed application, 
subject to the indicated restrictions, are made to appear. 

The exception for that  the Commission failed to  give consideration to 
its exceptions to the report of the examining commissioner, contained in 
its petition for a rehearing, is not brought forward. I n  any event, on this 
record, i t  is without substantial merit. 

The cause is remanded with instructions that the proceeding be recom- 
mitted to the Commission for consideration of the proper restrictions to 
be imposed upon the proposed certificate in accord with this opinion. 

Error  and remanded. 
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WRIGHT'S CLOTHING STORE, INC., v. ELLIS STONE & COMPANY, INC. 
(ORIGINAL PARTY DEFENDANT), AND H. L. COBLE ClONSTRUCTION CO. 
(.~DDITIOKAL PARTY DEFENDAXT) . 

(Filed 2 February, 1951.) 
1. Torts § 6- 

Upon equitable principles, apart  from the provisions of G.S. 1-240, a 
person who is sued alone, and whose negligence is passive, is entitled to 
join and to set up by cross-action the liability of the person whose positive 
and active negligence produced the injury, in order that  the primary and 
secondary liability a s  between the joint tort-feasors may be adjudged in 
the one action, notwithstanding that both a re  equally liable to the injured 
person. 

2. Negligence 8 4h- 
Defendant mas sued by the owner of adjacent property to recover dam- 

ages to his property resulting from excavation for a building on defend- 
ant's property. Held:  Defendant is entitled to join and set up the pri- 
mary liability of his contractor predicated upon the contractor's active 
negligence and the indemnity agreement contained in the contract of 
construction. 

3. Pleadings § 10.- 

The rule that a new and independent action mag not be set up by cross- 
action does not preclude the owner of property sued for damage to adja- 
cent property caused by escaration for the erection of a building, from 
joining and setting up the primary liability of his contractor on the theory 
that the contractor was guilty of positive and actire negligence producing 
the damage, since such cross-action is relevant and germane to the main 
action, and is also sanctioned by statute. G.S. 1-222. 

4. Appeal and  Er ror  5 401- 

Upon appeal from the refusal of the court to strike allegations from a 
pleading, the Supreme Court will not attempt to chart the course of trial 
in advance of the hearing. 

APPEAL by defendant H. L. Coble Construction Company f rom 
Clement, J . ,  August  Term,  1950, of GUILFORD, Greensboro Division. 
Affirmed. 

C i r i l  action to recover f o r  damages to  property due to  alleged negli- 
gence of landowner i n  the  erection of a building on a n  adjoining lot, 
heard on motion to s t r ike allegations of original defeitdant's answer and 
cross complaint.  

T h e  plaintiff, Wright 's Clothing Store, Inc.,  instituted this action 
against the  defendant El l is  Stone 8- Company,  I n c .  (hereinafter  referred 
to  as  E l l i s  S tone) ,  to recover damages to plaintiff's store building, fix- 
tures, and merchandise located i n  the  ci ty  of Greensboro. El l is  Stone i~ 
the owner of a lot  lying adjacent  to  the  plaintiff'. lot  and building. I t  is 
alleged i n  plaintiff's complaint,  i n  substancle, that  E l l i s  Stone i n  the early 
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part  of 1949 . . . "acting through its architects, contractor and other 
agents and servants," demolished a building then standing on its lot, made 
various excavations, including an  excavation under the south wall of the 
plaintiff's building, and erected a new department store building on its 
lot ;  that  Ellis Stone in excavating upon its property and in erecting its 
new department store building negligently caused the south wall of plain- 
tiff's building to settle, crack, and lean, thereby damaging plaintiff's 
property in a substantial amount. The  complaint further alleges that  
Ellis Stone failed to give plaintiff any notice "of the nature, character 
and extent of the excavations to be made" next to plaintiff's property, and 
also that  Ellis Stone caused to be placed on its lot, in close proximity to 
plaintiff's wall, heavy machines which when in  use caused great vibra- 
tions of the building in its weakened condition, due to the excavations, 
thereby adding further to plaintiff's damages,-in all to  the amount of 
$50,000. 

The defendant Ellis Stone answered, denying negligence on its part 
and alleging a special contract with H. L. Coble Construction Company 
(hereinafter designated Coble), under which all work in connection with 
the excavations and the erection of the new building was under the 
exclusive and sole control of Coble. 

Simultaneously with the filing of its answer, Ellis Stone filed a cross 
complaint against Coble, who on motion was made a party defendant. 
I n  apt time, Coble moved to strike certain allegations and prayers for 
relief from the cross complaint of Ellis Stone as being irrelevant, redun- 
dant, and not germane either to the main action or the cross-action. The 
pertinent parts of the cross complaint are as follows, with the allegations 
which are sought to be stricken being set out in italics: 

"AND BY WAY OF CROSS-ACTION AGAINST H. L. COBLE CONSTRUCTION 
C O ~ ~ P A K Y  this defendant avers : 

"3. That  Ellis Stone & Company, Inc. was, and is, the owner of a 
certain tract of land situate on South Elm Street in the City of Greens- 
boro, North Carolina, known as the Benbow Arcade site, which said prop- 
erty mas acquired by this defendant from Richardson Realty, Inc., under 
and by virtue of the terms of a certain merger agreement recorded in 
the office of the Clerk of the Superior Court of Guilford County in Book 
of Corporations 5, page 448, to which reference is hereby made as a part  
hereof as fully as if here quoted. 

"4. That  Ellis Stone & Company, Inc. and H. L. Coble Construction 
Company entered into a contract in the early part  of 1949 whereby and 
under the terms of which the said H. I;. Coble Construction Company 
agreed to furnish all materials and perform all of the work shown on the 
drawings and described in the specifications for the general construction 
and mechanical work of a new building a t  the site described in para- 
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graph 3 hereof for the consideration therein named; that said contract 
consisted of the Agreement, the General Condition; of the Contract and 
the Drawings; that the H. L. Coble Construction C'ompany now has and 
has had a duplicate original of said contract; t h a t  th is  de fendan t  specifi- 
cal ly  pleads said contract and  wi l l  produce t h e  sanze a t  t h e  trial of t h b  
cause. 

" 5 .  T h a t  among  other  th ings ,  t h e  contract heveinabove referred t o  
between E l l i s  S tone  & C o m p a n y ,  Inc.,  and  H.  L.  Coble Construct ion 
C o m p a n y  provided as  follows: 

"(a) A r f i c l e  X I .  ' T h e  contracfor  shall give all notices and  c o m p l y  
w i t h  all laws,  ordinances,  rules  and  regulations bearing on the  conduct 
of the  work as d r a w n  and  specified.' 

' ( (b) Art ic le  S I I .  ' H e  (con t rac tor )  shall adeyuately  protect adja-  
t e n t  property  as  provided b y  law and  t h e  contract document.' 

"(c) Div i s ion  1 ,  Paragraph  ,$(a) .  ' T h e  confra(; tor  shall  conduct  all 
negot iat ions  w i t h  adjoining property  owners  or obtnin their  consents for 
the  protection of the i r  property.' 

( ' (d) Divis ion 2, Paragraph  1 7 ( a ) .  ' I n  add i t ion  to  t h e  s t ipulat ions  
under  Ar t i r l r  X I I  of the  General Cond i f ions  of the  Contract ,  t he  con- 
f r n c f o r  shull repair  a l ly  and  all damage or  i n j u r y  t o  t h e  adjo.ininq prop- 
~ r t ~ y  cuused hy h i s  work  and  l e a v ~  the  property  i n  as good condi t ion as 
before  work  w a s  s tar ted,  a n d  h e  shall relieve the  owner  of all responsi- 
h i l i f i r s  f o r  a n y  c laims dup  t o  such  i n j u r y  ond  m u s t  defend a n y  action 
of law brought  b y  reason thereof.' 

"6 .  T h a t  nt the  t i m e  of the  alleged i f ~ j u r y  nnd dnmage  t o  thc  p l a i n t i f f ,  
the  H .  L. Coblc Cons f rvc t ion  C o m p n n y  tuns ~ n g a g e d  in the  performance 
of i f s  c o n f r a c f  w i f h  t h i s  dpfendant ,  a n d  f h i s  de fendan t  avers  t h a t  f h e  per- 
forinnncc of f h c  ~ ~ o r k  ~ t n d e r  said contract was u n d e r  the  sole and  esclus iz~e 
tonfro7 of the  11. L. Coble Construct ion C o m p n n y  for the  cxcnvation at 
f h c  site,  consfrut?ion a n d  e r ~ c t i o n  o f  said bu i ld ing ,  and  th i s  dc fendnn f  
nt>ers  t h a t  u n d e r  the  t e r m s  and provisions o f  t h e  contracf  h e r ~ i n b e f o r c  
rc fcrrcd f o ,  f h ~  Tl. L. Coblr  C o n s f r u c f i o n  C o m p a n y  agreed f h a f  if I C O P I ~ ~  

,.elicve f h i s  de fendan t  of 011 responsibili t ies for a n y  c lnims d u ~  t o  i n j u r y  
f o  rtdjoining proprrty  owners  a n d  defend a n y  clcficln of law brought  b y  
rcctso71 f h c r e o f ;  tho t  i f  plaintiff has  a cause o f  ctcfion, wh ich  i s  denied,  
ihcn and  i n  f h n f  e r c n f  t h e  p l a i n f i f ' s  cause o f  action i s  based u p o n  nnd 
ctriscs onf  of f h  P con f m c t  kercinbcfore  referred t o  b d w e c n  f h i s  defendant  
and  B. L. Coblc C o n s f r ~ ~ c t i o ~ l  C o m p m y ,  nnd ctny damage or in  jury 
sltstnincd !I!/ plninfif f  was  direct ly  nnd pro.r imni~7y caused b y  the  fa i l~ l re  
of H .  L. Coble Construct ion Cornpan?/ to  properly per form and carry  out  
f h c  t e r m s  and  conditions of said contract;  t h a t  upon  t h e  ins t i tu t ion  of t h i s  
ctction b y  pl t t in t i f f  agninsf  f h i s  de fendan t ,  t h i s  d e f c n d n n t  gave notice of 
said sui t  and  furni.\hed n cop!/ o f  the  sttmnlon,\ on17 corr~plainf  t o  H.  L. 
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Coble Construction Company  b y  registered mail i n  apt t ime,  and re- 
quested said H.  I,. Coble Construction Company  to assume the defense 
of said action in accordance w i t h  i t s  contract w i t h  th i s  defendant;  that 
said H .  I,. C'oble Construction Company  refused and failed to  assume the 
defense of said action as it was required to  do under i t s  contract wi th  th i s  
defendant; that  if a recovery i s  allowed against this  defendant for a n y  
nmount or amounts ,  then and in that  event this  defendant w entitled to  
hare and recover judgment o.ver against H.  L. Coble Construction Com- 
pany under i t s  liability under the contract agreement hereinabove alleged 
for fhe  full amount  or  amounts  so recovered of this  defendant together 
wi th  i t s  costs and expenses incurred in conducting i t s  defense. 

('That a t  the time of the alleged injury and damage to plaintiff, H. L. 
Coble Construction Company was engaged in the performance of its 
contract with this defendant and defendant avers that  the performance 
of the work under said contract was under the sole and exclusive control 
of H. L. Coble Construction Company for the excavation a t  the site, 
construction and erection of said building; that  this defendant avers that  
even if i t  was negligent or omitted any duty owed plaintiff in any  of the 
particulars alleged in the complaint, which is hereby expressly denied, 
and that  even if such negligence or omission of duty was a proximate 
cause of damage and injury to the plaintiff as alleged by it, which is also 
denied, then and in that  event H. L. Coble Construction Company was 
negligent in that  it failed to take the necessary precautions to protect the 
plaintiff's wall and premises and failed to provide adequate support for 
plaintiff's building as it was required to do, and if th i s  defendant .is 
liable to plaintiff for a n y  amount ,  which i s  denied, th i s  defendant's lia- 
bility is  s ~ c o n d n r y  to the l iabi l i fy  of IT. L. Coble Consfruct ion Company  
(2nd t h ~  liability of H .  L. Co.ble Construction Company  is  primary for 
that  the negligrnce of H.  I,. Coble Construction Company  was active and 
directly and proximafely  caused plaintiff's i n j u r y ;  if th i s  defendant .is 
liable f o  plaintiff for i t s  damage and i n j u r y ,  which i s  denied, then  and 
in fha t  event this  defendant i s  entitled to  have and recover judgment over 
against fI. L. Coble Cons f ruc f ion  Company  under i t s  primary liability 
as n joint tort-feasor for f h e  full amount  or amounts  so recovered of th i s  
defendant  together wi th  its costs and expenses incurred in conducting i t s  
defense and that ihis  defendant has a right to have the liability of the 
said H.  I,. Coble Construction Compnny  determined and enforced i n  th i s  
trction i n  accordanc~ with the contract hereinbefore alleged and under the 
General Statutes  of Il'orth Carolina. 

"WHEREFORE, the defendant prays : 
" ( 9 )  T h a t  if a recovery i s  allowed against it for a n y  amount ,  tha t  it 

have and recover judgment against H.  L. Coble Construction Company  
under i t s  primary liability as a joint tort-feasor for the full amount  or 
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amounts  so recovered of th i s  defendant wi th  i t s  costs and expenses in- 
curred in conducting i ts  defense. 

" ( 3 )  T h a t  i f  a recovery is  allowed againsf it for a n y  amount ,  that  i f  
have and recover judgment over against A. L. Coble Construction Com-  
pany under the liability of H .  L. Coble Construction Company  under  the 
contract alleged for the full amount  or amounts  so recovered of th i s  
defendant w i t h  i t s  costs and expenses incurred i n  conducting i t s  defense." 

The court below declined to strike any part  of the allegations chal- 
lenged by Coble7s motion, and from the order d e n y ~ n g  the motion the 
defendant Coble excepted and appealed. 

Frazier & Frazier for plaintiff, appellee. 
Huger  S. K i n g  for original defendant El l is  Stone & Company ,  Inc.,  

appellee. 
Brooks, McLendon,  B r i m  d Holderness, G. Ne i l  Daniels, and S m i t h ,  

Whar ton ,  S a p p  & Xoore  for defendant H .  L. Coble Construction Com- 
pany, appellan f. 

JOHNSOK, J. The question for decision here is : H a s  Ellis Stone 
pleaded itself beyond the permissire bounds of the rule which permits 
the adjustment in one action of primary and secondary liability between 
joint tort-feasors? We think not. 

Our decisions adhere to the rule that  where two parties are jointly 
liable in damages for negligence, one of them for the reason that  he is 
"only passirely negligent, but is exposed to liability through the positive 
acts and actual negligence of the other, the parties are not in equal fault 
as to each other, though both are equal17 liable to the injured person. 
. . . The further general principle is announced, however, in many cases, 
tha t  where one does the act which produces the injury, and the other 
does not join in the act, but is thereby expo~ed to liability and suffers 
damage, the latter may recover against the principal delinquent, and the 
law will inquire into the real delinquency, and place the ultimate liability 
upon him whose fault was the primary cause of the injury." ,Johnson 
I , .  ,lshecille, 196 N.C. 550, 146 S.E. 229; B o w m a n  u.  Greensboro, 190 
N.P. 611, 130 S.E. 502; Gufhr ie  2,. Durham,  168 N.C 573, 84 S.E. 859; 
( h g g  I ? .  Wilmington ,  155 N.C. 18, 70 S.E. 1070. 

Strictly speaking, this principle springs from equity and is a n  excep- 
tion to the general rule that  there can he no indemnity or contribution 
between joint tort-feasors. Taylor  1 ' .  C o n s f r z ~ c f i o n  Company ,  195 N.C. 
30, 141 S.E. 492. 

The rule we are dealing with here operates in this jurisdiction quite 
apar t  from and independent of the 1929 statute permitting contribution 
between joint tort-feasors, Chapter 68, Public Laws of 1929, now incor- 
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porated in G.S. 1-240. McIntosh, North Carolina Practice and Pro- 
cedure, p. 245. Moreover, a defendant secondarily liable, when sued 
alone, may have the person primarily liable brought in to respond to the 
original defendant's cross-action. Bowman v. Greensboro, supra; Guthrie 
v. Durham, supra; 39 Am. Jur., Parties, Section 91, p. 962. See also 
25 N.C.L., p. 3. 

The entry of judgment fixing primary and second liability as between 
joint tort-feasors finds statutory sanction under G.S. 1-222. 

A cross-action by a defendant against a codefendant or third party 
must be germane to the claim alleged by the plaintiff, i.e., the cross- 
action must be in reference to the plaintiff's claim and based upon an 
adjustment of that claim. Bowman v. Greensboro., supra. 

Independent and unrelated causes of action cannot be litigated by 
cross-action. Horton v.  Perry, 229 N.C. 319, 49 S.E. 2d 734; Schnepp 
I . .  Richardson, 222 N.C. 228, 22 S.E. 2d 555 ; Montgomery v. Blades, 217 
N.C. 654, 9 S.E. 2d 397. 

The challenged portions of the cross complaint appear to be relerant 
and germane to the main action. They inject into the case no new OP 

independent cause of action. Nor should the cross complaint, if prop- 
erly iiiterpreted in connection with the admission of evidence in the trial 
below, extend the scope of defendant-liability as fixed by the plaintiff's 
complaint. Parker v.  Duke liniversity, 230 N.C. 656, 55 S.E. 2d 189; 
Hill v. Stansbury, 221 N.C. 339, 20 S.E. 2d 308; Pemberton v.  Greens- 
boro, 205 N.C. 599, 172 S.E. 196. 

We refrain from discussing the principles of law, referred to in the 
briefs, dealing with the subject of third party beneficiaries and other 
phases of substantire law, including the rules governing the liability of 
an independent contractor in respect to an obligation to perform another 
person's nondelegable duty. I n  the trial of the case below, the perti- 
nency of these principles of law, in their many refinements, may vary, 
depending upon the manner in which the case is developed and made to 
unfold. Hence, the fundamental soundness of the rule that it is not "the 
province of an appeal in such cases to have this Court chart the course of 
the trial in adrance of the hearing." Terry  v. Coal Co., 231 N.C. 103, 
55 S.E. 2d 926. See, however, these authorities : Gorrell v .  Water Supply 
Co., 124 N.C. 328, 32 S.E. 720; Annotation: 38 A.L.R., 403 (545). 
Davis v. Summerfield, 133 N.C. 325, 45 S.E. 654; S .  H. Kress Co. v. 
Reaves, 85 F.  2d 915; 1 Am. Jur.  Adjoining Landowners, Sections 36 
and 37, pp. 526 and 527 ; 27 Am. Jur., Independent Contractors, Sec. 52, 
p. 530; Annotations: 23 A.L.R., 984 (pp. 985, 1005, 1038); 29 A.L.R. 
736; 38 A.L.R. 566 (579); Harrison v. Transit Co., 192 N.C. 545, 135 
S.E. 460. 

Affirmed. 
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MYRTLE KING AKD HUSBAND, B. H. KING, v. MART E. KEESE, WIDOW OF 

J. H. NEESE, C. G. NEESE A K D  WIFE, AGNES NEESE, C. B. NEERE 
A N D  WIFE, BESSIE NEESE, -4RTIS L. NEESE AND WIFE, AUDREY 
NEESE. J. HERNAN NEESE A N D  WIFE. DlAGGIE NEESE. D. D. NEESE 
A I ~ D  WIFE, MINNIE NEESE, OPAL TROLLINGER AR-D HUSBAND, CHAM- 
BLISS TROLLINGER, ALMA TROLLINGER ASD HVSBAKD, TV. AUSLEY 
TROLLINGER. 

(Filed 2 February, 1951.) 
1. Judgments  § 3% 

A jndgment is 1 . e ~  jztdicata and bars a subsequent action between the 
same parties as  to all matters actually litigated and determined therein 
and also as  to all matters which properly could hare been litigated and 
determined. 

I t  is inc~inlhent upon the party pleading estoppel by judgment to show 
that the particular point or question presented in the subsequent action 
was embraced in the former action. 

3. Sam-Judgment relating solely t o  advancements in personalty held not 
t o  bar  subsequent proceeding t o  determine advancements in  realty. 

Petition was tiled by the adn~inistrrttor under G.S. 28-165 for direction 
in the distrihution of the surplus of personalty in view of advancements 
made by intestate to the heirs and distributees either in money, or land, 
or both. Judgment was entered that intestate had advanced money in a 
certain s n ~ n  to certain of the distributees and directing the administrator 
to disburse the personalty after adjustment for such advances, with fur- 
ther provision that the order was made withont prejudice to the interests 
of the heirs a t  law in the realty. Tlirre was no allegation that any heir 
had been advanced realty over and above the share of realty which might 
come to the other heirs. Held:  The question of advancements of realty 
was neither presented nor could it  hare been propwly determined in the 
;~d~ninistrator 's proceeding for direction in the distribution of the per- 
sonalty, and therefore it  does not bar a snbsequent proceeding by some 
of the heirs to charge others in the partition of t l ~ e  lands of the estate 
with adrancements in realty. 

4. Descent and Distribution 1 3 -  

The personalty of the estntr is made the primary fnnd for the equalizn- 
tion of adrancements of personalty. and the realty is made the primary 
fnnd for the equalization of advancements in realty, and it is only when 
ant1 to the e ~ t e n t  that there is an escessire adrancenent in either category 
of property over and above the share which may come to the other bene- 
ficiaries that such escess may be considered in the distribution of the other 
category. Q.S. 28-150, G.S. 29-1 ( 2 ) .  

5. Executors and Administrators 20- 

I t  is the duty of the administrator to make distribution of the snrplns 
of his intestate's personal property among those entitled thereto, G.S. 
28-149, bnt it is not his function to partition the real estate of his decedent 
among the heirs. 
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APPEAL by petitioners from M'illiams, J., at the June  Term, 1950, of 
ALAMANCE. 

Special proceeding under Chapter 46 of the General Statutes to par- 
tition the real property of an  intestate among his eight children, and to 
charge two of such children in  such partition with advancements of realty 
allegedly made to them by the intestate in his lifetime. 

The facts are as follows : 
1. J. H. Keese, a resident of Alamance County, died intestate 29 De- 

cember, 1940, owning both real and personal property. H e  was survived 
by his wife, Mary E. Neese, and eight children, namely, the petitioner, 
Myrtle King, and the respondents, C. G. Neese, C. B. Neese, Artis L. 
Neese, J. Herman Neese, D. D. Neese, Opal Trollinger, and Blma 
Trollinger. 

2. J. Herman Neese qualified as administrator of the intestate before 
the Clerk of the Superior Court of Alamance County. Inasmuch as the 
~ e r s o n a l  property of the intestate was sufficient to pay his debts in full 
and all costs of administration of his estate, none of his lands were sold 
for assets. After assignment of a year's allowance to the widow and 
payment of all debts and costs of administration out of the personal assets 
of the intestate, the administrator had a surplus of $872.62 in money for 
distribution among his widow and children. On 23 March, 1942, he filed 
his final account for settlement with the Clerk of the Superior Court of 
Alamance County, showing in specific detail all of his receipts and dis- 
bursements as administrator and proposing to distribute the surplus of 
$872.62 among the widow and children of the intestate in these amounts: 
Mary E. Reese, $52.51; Myrtle King, $252.51; C. G. Neese, $52.52; 
C. B. Neese, $52.52; Artis L. Neese, $52.52; J. Herman Neese, $52.52; 
D. D. Neese, $52.51; Opal Trollinger, $52.52; and Alma Trollinger. 
$252.52. 

3. Shortly thereafter, to wit, on 21 ,4pril, 1942, the administrator filed 
a petition against the widow and children of the intestate before the 
Clerk of the Superior Court of Allamance County under G.S. 28-165 for 
an  account and settlement of the personal estate of the decedent. The 
petition set forth the matters stated in the two preceding paragraphs of 
this statement of facts. I t  further averred that all of the distributees 
other than Myrtle King and Alma Trollinger had received ('adranee- 
ments, either in money, or land, or both, . . . in the sum of a t  least 
$200.00" from the intestate in his lifetime; that  the administrator pro- 
posed to distribute $200.00 to both Myrtle King and Alma Trollinger in 
excess of the amounts to be distributed to the other distributees in order 
to equalize them with the other distributees; and that  Myrtle King 
"protested the proposed distribution, claiming that  larger amounts had 
been advanced to certain of the children and that  she was entitled to 
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a larger sum in order to equalize her." The petition called upon "each 
. . . of the children as heirs a t  law and beneficiaries . . . to answer in  
this cause and furnish the petitioner as administrator and the court . . . 
an  inventory under oath, setting forth therein the real estate and per- 
sonal property and the values thereof . . . received by such distributees 
from their father, the said J. H. Neese, during his lifetime," and con- 
cluded with this prayer:  "Wherefore, your petitioner prays for an  
account and settlement of the estate committed to his charge and the 
direction of the court as to how he shall distribute the same and the deter- 
mination of what advancements, if any, the said J. IT. Neese has made 
to each and every of his heirs a t  law and distributees during his lifetime 
and the value thereof, and directing him in  what manner and in  what 
amounts and to whom he shall pay out and distribute the balance of the 
assets in his hands as administrator, and for such other and further relief 
as in law and equity he may be entitled to.'' 

4. Although they were served with process in the proceeding brought 
by the administrator for a n  account and settlement of the estate of the 
intestate. the widow and children of the intestate did not answer or other- 
wise enter an  appearance therein. N o  inventories were furnished by any 
of the children to either the administrator or the court. 

5. 011 18 January,  1943, the Clerk of the Superior Court of dlamance 
County entered a final decree in  the proceeding brought by the adminis- 
trator for an  account and settlement. The Clerk fou& as a fact that  the 
intestate made advancements in his lifetime "to each and every of his 
children, who are now distributees of his estate, other than Myrtle King 
and Alma Trollinger, in the sum of a t  least $200.00" and directed that  
the adnlinistrator "pay to Mrs. Myrtle King the sum of $200.00 and to 
Mrs. Alma Trollinger the sum of $200.00 from the asseis now in his hands - 
for the purpose of equalizing them with the advancements heretofore 
made by the said J. H. Neese to each of his other chddren and distrib- 
utees, and that  in addition thereto, he will hereafter make equal distribu- 
tion of the balance remaining in his hands for distribution to the widow 
and all of the children as the distributees of J .  H. Nelzse." The Clerk's 
decree ended with this provision : ('This order and decree is made without 
prejudice to the several intereqts of the widow and heirs a t  law of the said 
J. H. Neese in and to the real property, which descended upon them from 
their father, all of which they may own as tenants in common, or other- 
wise, as may be determined." I n  consequence of the Clerk's decree, the 
administrator distributed the surplus of $872.65 among the widow and 
children of the intestate in the proportions proposed ir, the final account 
mentioned in  the second paragraph of this statement of facts. 

6. Subsequent to the events set forth above, to wit, on 6 March, 1943, 
the petitioner, Myrtle King, with the joinder of her husband, B. H. 
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King, brought this special proceeding against the widow of the intestate 
and the respondents under Chapter 46 of the General Statutes, praying 
that  the lands descended from the intestate be partitioned by sale among 
his children subject to the dower of the widow and that  two of the chil- 
dren, namely, the respondents, C. B. Neese and Brtis  L. Neese, be charged 
in the division of the proceeds of the sale with the value of specified 
parcels of realty as advancements settled upon them by the intestate in 
his lifetime. The dower of the widow terminated by her death during the 
pendency of this proceeding. The respondents were served with process 
in this proceeding, and two of them, namely, C. B. Neese and Artis L. 
Neese, answered, alleging that  all questions relating to advancements to 
the children of the intestate in real estate as well as in personal property 
had been litigated and determined in the special proceeding by the 
administrator for an  account and settlement of the personal estate of the 
intestate, and pleading the decree entered by the Clerk in that  proceeding 
on 18 January,  1943, as a bar or estoppel against the prosecution of the 
claim of the petitioners that  the respondents, C. B. Neese and Artis L. 
Neese, should be charged in the division of the proceeds of the sale of the 
lands descended from the intestate with any parcels of realty as advance- 
ments allegedly settled upon them by the intestate i n  his lifetime. The 
petitioners filed a reply, denying the validity of the factual averments 
and legal conclusions set out in the answer of the respondents, C. B. Neese 
and Artis L. Neese. Under consent orders entered by the Clerk of the 
Superior Court of Alamance County in this proceeding, the lands de- 
scended from the intestate were sold for partition among his heirs by 
designated Commissioners, who still retain the portion of the proceeds 
of sale representing the shares claimed by the respondents, C. B. Neese 
and Artis L. Neese, and the issue joined between the petitioners and the 
respondents, C. B. Neese and Artis L. Neese, was transferred to the civil 
issue docket of the Superior Court of Alamance County for determina- 
tion in term time. 

7. This issue came on to be heard before his Honor, Clawson L. 
Williams, the Presiding Judge, a t  the J u n e  Term, 1950, of the Superior 
Court of Alamance County. The petitioners admitted a t  that  time that  
the Clerk had entered his decree of 18 January,  1943, under the circum- 
stances set forth above, and Judge Williams rendered judgment upon this 
admission that  the decree so entered by the Clerk constituted a bar or 
estoppel against the prosecution of the claim now presented by the peti- 
tioners that  the respondents, C. B. Neese and Artis L. Neese, were 
chargeable with advancements of realty in the division of the proceeds 
of the sale of the lands descended from the intestate, and that  as a con- 
sequence the respondents, C. B. Neese and Artis L. Neese, were entitled 
to share equally ~ v i t h  the petitioner, Myrtle King, and the other children 
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in the division of the proceeds of the sale of the lands descended from the 
intestate. The petitioners excepted to this judgment and appealed, 
assigning these adjudications as error. 

Al len  & Al len  and  Thos .  C.  Car ter  for pe f i f ioners ,  appellants.  
Long  Le- Long  for respondents,  appellees. 

ERVIN, J. The trial judge based his judgment on the doctrine of 
res judicata, which may be epitomized for the purpose of this particular 
appeal in these words : 

Where a second action or proceeding is between the same parties as a 
first action or proceeding, the judgment in the former action or proceed- 
ing is conclusive in the latter not only as to all matters actually litigated 
and determined, but also as to all matters which could properly have 
been litigated and determined in the former action or proceeding. Dis- 
f r i b u t i n q  C o m p a n y  v .  Carruwrry, 196 N.C. 58, 144 E1.E. 535; Moore v. 
H a r k i n s ,  179 N.C. 167, 101 S.B. 564, rehearing denied in 179 N.C. 525, 
103 S.E. 1 2 ;  Clothing Co.  1 . .  H a y ,  163 N.C. 495, 79 f3.E. 955; T u t t l e  11. 

Harrill, 85 N.C. 456. 
I t  appears, therefore, that this precise question arises a t  the threshold 

of the appeal: Was the claim now presented by the petitioners that  the 
intestate made advancements of real estate to the respondents, C. B. 
Neese and Artis L. Neese, in his lifetime actually 11,tigated and deter- 
mined in the prior proceeding brought by the administrator against the 
widow and children of the intestate under G.S. 28-165 for an account 
and settlement of the personal estate of the intestate? 

I t  is incumbent upon a party pleading a judgment, i n  a prior action 
or proceeding as an  estoppel to show that  the particular point or question 
as to which he claims the estoppel was actually in issue and determined 
in the former action or proceeding. 50 P.J.S., Judginents, section 843. 
See, also, i n  this connection: Jones  v. B e a m a n ,  117 N.C. 259, 23 S.E. 248. 
His  plea of res judicufa  necessarily fails if i t  rests on. mere assertion or 
speculation. A r g o  v. C'ommissioner of In te rna l  Revenue ,  150 F. 2d 67; 
Leicht P ,  Co~nrniss ioner  of I n f e r n a l  R e v m u e ,  137 F.  2d 433; W o l f s o n  
1 1 .  N o r t h e r n  S ta tes  N a n a g e m e n t  Co., 221 Minn. 474, 22 N.W. 2d 545. 

The respondents, C. 13. Neese and Artis L. Neese, do not undertake to 
specify how or by whom the question now presented by the petitioners 
was raised in the former proceeding, or what decision the Clerk made in 
respect to it. They merely invoke the rec2ord in the prior proceeding to 
sustain their general averment that  such question was actually in issue 
and determined in the ~roceeding by the administrator for an  account 
and settlement. 
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An analytical examination of the record in that proceeding discloses 
that i t  does not support this allegation. While the ambiguous averments 
of the petition of the administrator indicate that  he was willing to charge 
the distributees other than Myrtle King and Alma Trollinger with ad- 
vancements "either in money, or land, or both" in the distribution of the 
surplus of the personal assets of the intestate, the decree of 18 January,  
1943, makes i t  plain that the claim now presented by the petitioners, i.e., 
that the intestate made advancements of real estate to the respondents, 
C. B. Neese and Artis L. Neese, during his lifetime, was not actually 
litigated and determined before the Clerk in the former proceeding. The 
Clerk simply decided that  the intestate made advancements of personal 
property in his lifetime to all of the distributees other than Myrtle King 
and Alma Trollinger, and directed that  such advancements of personal 
property be charged against the distributees receiving them in  the dis- 
tribution of the ~ e r s o n a l  estate of the intestate. These conclusions find 
complete support in this provision of the decree itself: "This order and 
decree is made without prejudice to the several interests of the widow and 
heirs at  law of the said J. H. Neese in and to the real property, which 
descended upon them from their father, all of which they may own as 
tenants in common or otherwise, as may be determined." 

This brings us to this final question: Could the claim now presented 
by the petitioners, i.e., that the intestate made advancements of real 
estate to the respondents, C. B. Xeese and Artis L. Neese, in his lifetime, 
have been properly litigated and determined in the prior proceeding 
brought by the administrator against the widow and children of the 
intestate under G.S. 28-165 for an  account and settlement of the personal 
estate of the intestate? 

The answer to this question is to be found in the statutory enactments 
governing the accountability of children for advancements from parents. 

G.S. 28-150 provides that "children who shall have any ectate by the 
settlement of the intestate, or shall be advanced by him in his lifetime, 
shall account with each other for the same in the distribution of the 
estate in the manner as provided by the second rule in the chapter entitled 
descents, and shall also account for the same to the midow of the intes- 
tate in ascertaining her child's part of the estate." 

The second rule in the chapter elltitled descents is now embodied in 
G.S. 29-1. Accountability for advancements is regulated by the proviso 
to this rule, which is couched in this language: "Provided, that  when a 
parent dies intestate, having in his or her lifetime settled upon or ad- 
vanced to any of his or her children any real or personal estate, such 
child so advanced in real estate shall be utterly excluded from any share 
in the real estate descended from such parent, except so much thereof as 
will, when added to the real estate advanced, make the share of him who 
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is advanced equal to'the share of those who may not have been advanced, 
or not equally advanced. And any child so advanced in personal estate 
shall be utterly excluded from any share in the personal estate of which 
the parent died possessed, except so much thereof as will, when added to 
the personal estate advanced, make the share of him who is advanced 
equal to the share of those who may not have btlen advanced, or not 
equally advanced. And in case any one of the children has been ad- 
vanced in real estate of greater value than an equal share thereof which 
may come to the other children, he or his legal representatives shall be 
charged in the distribution of the personal estate of such deceased parent 
with the excess in value of such real estate so advanced as aforesaid, over 
and above an equal share as aforesaid. And in case any of the children 
has been advanced in personal estate of greater value than an equal share 
thereof which shall come to the other children, he or his legal representa- 
tives shall be charged in the division of the real estate, if there be any, 
with the excess in value, which he may have received as aforesaid, over 
and above an equal distributive share of the personal estate." 

I t  has been said by a great jurist, C h i e f  Just ice  Ilufin, that the Legis- 
lature enacted the p ro~iso  "to establish a perfect equality in the division 
of the intestate's whole estate, real and personal, amongst his children, 
excepting only, that no property given by a parent to a child is in any 
case to be taken away." H e a d e n  v. H e n d e n ,  42 N.C. 159.  Nevertheless, 
the personal property is made the primary fund for the equalization of 
advancements in personalty, and the real property 1 he primary fund for 
the equalization of advancements in realty. The proviso establishes theee 
two methods of accounting for advancements : 

1. A child advanced may be charged in the distrihtion of the personal 
estate of his deceased parent with these items: (1) ,4n advancement of 
personalty; and ( 2 )  an erccessitv advancement of realty. Headen  7). 

Headen ,  supra.  
2. A child advanced may be charged in the division of the real estate 

of his deceased parent with these items: (1) An advancement of realty; 
and ( 2 )  an en-cessiw advancement of personalty. H e a d e n  1.. H e a d e n ,  
supra.  

I t  is the duty of an administrator to make distribution of the surplus 
of his intestate's personal property among those named in the statute of 
distribution. G.S. 28-149. I t  is not his function, however, to partition 
the real e s t a t ~  of his decedent among the heirs. 

The administrator of J. H. Neese instituted the former proceeding 
under G.S. 28-165 to obtain a decree from the Clerk directing the distri- 
bution of the sum of $872.62, which constituted th,? surplus of the per- 
sonal assets of the intestate, among the widow and children of the intes- 
tate. The decree of the Clerk determined what each of these persons mas 
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entitled to  receive out of the sum in the hands of the administrator. 
Under the petition in the prior proceeding, the Clerk properly took into 
account advancements of personalty in determining the amounts of the 
various distributive shares. H e  rightly refrained, however, from con- 
sidering or determining the question now presented by the petitioners. 

Under the proviso regulating accountability for advancements, that  
claim could not have been properly litigated and determined in the former 
proceeding; for i t  was not alleged by any party therein that  the respond- 
ents, C. 13. Neese and Artis L. Neese, received any excessive advance- 
ments of realty from the intestate during his lifetime. h d w i c l c  v. P e n n y ,  
158 N.C. 104, 73 S.E. 228. 

Noreover, the claim of the petitioners could not have been concluded 
in its entirety in  the prior even if such allegation had been 
made therein. The proviso regulating accountability for advancements 
does not make a child advanced in realty chargeable in the distribution 
of the personal estate of his deceased parent with the full value of his 
advancements in realty. I t  renders him accountable in such distribution 
only for "the excess in value" of his advancements i n  realty "over and 
above an equal share . . . which may come to the other children." 

Inasmuch as the claim now presented by the petitioners was not and 
could not have been litigated and determined in the former proceeding, 
the judgment sustaining the plea of res judicata is reversed, and this 
proceeding is remanded to the Superior Court of Blamance County with 
directions that  such claim be determined and that  appropriate action be 
taken thereon. Scott v. Life Association, 137 N.C. 516, 50 S.E. 221. 

Reversed. 

ALBERT E. McLEAN v. RUTH STUDTJIAN McLEAN. 

(Filed 2 February, 1951.) 

Courts 8 11 : Divorce § 3- 
The general county court of Alamlnce County is given jurisdiction by 

statute of actions for divorce. 

Courts 4 b  

The jurisdiction of the Superior Court upon appeal from a general 
county court is limited to rulings on exceptions duly noted and brought 
forward, and the Superior Court is without authority to make additional 
findings of fact. 

Same- 
The findings of fact made by a general county court upon the hearing 

of a motion are conc1usi~-e on the Superior Court upon appeal and on the 
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Supreme Court upon further appeal when the findings are  supported by 
evidence. 

4. Divorce 22: Judgments  27g- 
The statutory right of a nonresident against whom judgment has been 

rendered on substituted service to come in and defend a t  any time within 
five years, does not apply to actions for divorce. G.S. 1-108. 

5. Divorce 22: Constitutional Law § 21: Courts § 2%- 

The courts of this State have jurisdiction to alter the marriage status 
of a resident of this State even though the other spouse be a nonresident 
provided the form and nature of the substituted service on the nonresident 
meet the requirements of due process of law. 

6. Judgments 1 8 , 2 7 b  
If a fraud is perpetrated on the court whereby jurisdiction is apparently 

acquired when jurisdiction is in fact lacking, the ccwt 's  judgment is a 
nullity and may be vacated on motion in the cause. 

7. Same: Divorce § 22--Divorce decree rendered on substituted service 
held nullity fo r  f raud upon jurisdiction. 

I t  appeared that plaintiff instituted action for divorce in a county of 
this State in which he resided, notifying the nonresident defendant by 
mail, and that when defendant appeared with counsel to defend he took 
a nonsuit. I t  further appeared that  thereafter, with full knowledge of 
defendant's whereabouts, he instituted a second divorce action in another 
county of the State without attempting to obtain personal service, pro- 
cnred service by publication in a meekly newspaper 01' limited circulation, 
and obtained decree of divorce without her knowledge. Held: The facts 
compel the conclusion that  plaintiff perpetrated a fraud upon the juris- 
diction of the court, and defendant's motion in the cause to set aside the 
decree should have been granted. Whether the evidence was sufficient to 
show that  plaintiff, a soldier on active duty, acquired a domicile in this 
State, quere? 

8. Divorce § 22: Constitutional Law 3 21- 
I t  is required that a n  adjudication :iffecting the marital status and 

finally determining personal and property obligations of the parties shall 
be preceded by notice and a n  opportunity to be heard. Constitution of 
N. C., Art. I, Sec. 17. 14th Amendment to the Constitution of the U. S. 

0. Process § & 

The order of serrice of summons by publication in this case he ld  to con- 
form to the statutory requirements. G.S.  1-99. 

,IPPEAL by  plaintiff f rom Bor r i s ,  J., Apri l  Term,  1!)50, of Ar,a~aruc~. 
Affirmed. 

Motion by defendant to  set aside a divorce decree rendered in the  

General  County Cour t  of ,Ilalnance County, heard on appeal  i n  the 
Superior  Court .  
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The defendant supported her motion, filed February, 1949, by affidavit 
alleging that plaintiff and defendant, then residents of Chicago, Illinois, 
were married in 1933, and continued to live there as husband and wife 
until 1942 when plaintiff was drafted into the United States Army. 
Thereafter in 1946 plaintiff re-enlisted in the Vnited States Air Force 
and since has continued to serve as a professional soldier moving from 
place to place as ordered, and that for this reason plaintiff and defendant 
did not maintain a residence together. Defendant continued to live in 
Chicago though she visited her husband once in Atlantic City where he 
was stationed, and he visited her in Chicago. I n  1944 plaintiff went 
overseas, and upon his return in September, 1945, he went to Chicago 
and told defendant that as soon as he had a permanent assignment he 
would send for her, but subsequently he returned to Chicago and told her 
he had found a state where he could obtain a divorce after two years' 
separation. Thereafter he refused to take defendant with him or to pro- 
vide her a place to live, though allotment continued to be regularly made 
to her from his pay. Plaintiff served at different stations according to 
military assignment. I n  April, 1946, he was in Greensboro and from 
September, 1946, to May, 1947, was at Camp Kilmer in New Jersey, and 
was thereafter transferred to Durham, North Carolina. 18 July, 1946, 
plaintiff instituted action for divorce in the Superior Court of Guilford 
County. Notice of suit was mailed by plaintiff to the defendant in 
Chicago, and she appeared in Guilford Court in person and with attorney, 
and indicated her intention of defending the action, expressing her will- 
ingness to resume marital association. No further proceedings were had 
and 19 August, 1946, plaintiff took a nonsuit in that action. Thereafter, 
24 September, 1947, plaintiff instituted this action in the County Court 
of Alamance County. No notice was given the defendant and she had 
no knowledge of the action until May, 1948, when she received notice 
from United States Government that her allotment from plaintiff's pay 
had been terminated. She alleged plaintiff was not a legal resident of 
North Carolina; that there had been no permanent or complete separa- 
tion between the parties for two years; that notice of summons was pub- 
lished in the Alamance G7eaner, a weekly newspaper published in Bla- 
mance County with a circulation according to the affidavit of the printer 
of fire hundred copies, only three of which went to Chicago and only one 
to a subscriber there; that the publication of summons was not made in 
a newspaper designated as most likely to give notice to the defendant. 
and plaintiff having previously instituted action in Guilford Superior 
Court, defendant had no reason to believe or expect an action for divorce 
would be brought in the County Court of Alamance; that plaintiff had 
personal knowledge of her address in Chicago, and concealed that fact 
from the court for the purpose of ~ e r ~ e t r a t i n g  a fraud upon the court. 
She asked that the judgment be set aside. 
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The adverse examination of the plaintiff, taken in an independent 
action between the parties, was by consent admitted in evidence. From 
this it appears that plaintiff at  the time he re-enlisted in January, 1946, 
was permitted choice of station and chose Greensboro, North Carolina; 
that thereafter though transferred teniporarily to other stations in and 
out of the State, he regarded Greensboro in Guilford County as his place 
of residence, where he kept his personal belongings; that he registered 
and voted there in 1946 and again in 1947; that he paid personal property 
taxes there and had North Carolina license plates attached to his auto- 
mobile. He  further testified that since shortly after his marriage he had 
not lived with defendant as husband and wife. 

The Judge of the County Court in ruling on defendant's motion found 
that the summons in the divorce action was issucld out of that Court 
24 September, 1947, and complaint filed alleging lhat plaintiff and de- 
fendant had not lived together as husband and wife since 11 October, 
1944; that upon plaintiff's affidavit that defendant could not after due 
diligence be found in the State of North Carolina publication of notice 
of summons was ordered to be made in the Alamance Gleaner, a news- 
paper published in Alamance County; that publication was duly made; 
that plaintiff had resided in the state more than six months prior to the 
institution of the action; that defendant was and is a resident of Illinois; 
that prior to this action, plaintiff had instituted an action for divorce in 
Guilford County, and subsequently submitted to voluntary nonsuit; that 
the Alamance Gleaner was a weekly newspaper of limited circulation 
publishcd in Alamance County; that the action was tried in the County 
C'ourt 16 December, 1947, and on oral testimony verdict was returned 
and judgment thereon entered dissolving the bonds of matrimony between 
the parties. The Judge of the County Court concluded that that court 
had acquired jurisdiction of the action; that service of summons was 
effected- by publication as shown in the evidence; that the proceedings 
were regular and the judgment duly and properly ctntered. Defendant's 
motion t o  set aside the judgment was denied. Defendant excepted and 
appealed to the Superior Court, assigning errors. 

Defendant excepted to the failure of the County Judge to find and 
set out the facts as shown in evidence that plaintiff had given defendant 
notice by mail of the prior action in Guilford, and that when defendant 
appeared and indicated purpose to contest the aci:ion plaintiff took a 
nonsuit. Defendant also excepted to the failure of the County Judge to 
find the facts as to the circulation of the AJamance Gleaner as shown by 
the publisher's affidavit. Defendant also excepted to each and all of the 
findings, and to the conclusions of law of the County Judge. 

I n  the Superior Court the exceptions to the failure of the County 
Judge to set out the facts as to the prior action and as to the circulation 



N. C.] FALL TERM,  1950. 143 

of the newspaper in which notice of summons was published were sus- 
tained as being supported by the uncontradicted evidence. The  defend- 
ant's exception to the finding that  plaintiff was a resident of North 
Carolina was also sustained. The court expressed the opinion that  the 
affidavit attached to plaintiff's complaint was defective, and that  the 
order of publication did not comply with the statute. The defendant's 
exceptions to the conclusions of law set out in the order of the Judge of 
the County Court were sustained, the Court being of opinion that  the 
judgment was void. 

Whereupon the order of the Judge of the County Court denying defend- 
ant's motion was reversed and the cause remanded to the County Court, 
with leave t o  the defendant to answer. 

Plaintiff excepted and appealed. 

Young, Young & C0rdo.n and Dameron & Dameron for plaintif, ap- 
pellant. 

Anthony M. Anzalone and W .  R. Dalton, Jr., for defendant, appellee. 

DEVIPI', J. At  the outset we note that  the action was instituted in the 
General County Court of Alamance County, and that  jurisdiction to t ry  
and determine divorce actions was conferred on that  court by statute, and, 
further, that  appeals from that  court to the Superior Court are upon 
exceptions duly noted and assigned as error, and that  the power of the 
Judge hearing the case on appeal is limited to ruling on the exceptions 
brought forward. Exercising only appellate jurisdiction, he is without 
authority to make additional findings of fact as the basis of judgment. 
G.S. 7-279; Jenkins v. Castelloe, 208 N.C. 406, 181 S.E. 266; Starnes 21. 

Tyson, 226 N.C. 395, 38 S.E. 2d 211. 
I n  the complaint two years' separation was alleged as grounds for 

divorce. G.S. 50-6. Byers v. Byers, 222 N.C. 298, 22 S.E. 2d 902; 
Taylor v. Taylor, 225 N.C. 80, 33 S.E. 2d 492. I n  defendant's absence 
judgment was rendered in the County Court dissolving the bonds of matri- 
mony between the parties for the reasons alleged. When the defendant 
learned of this result she sought relief by a motion in the cause that  the 
judgment be vacated. She based her motion on the ground that  plaintiff 
had not been a resident of North Carolina for six months preceding the 
institution of his action; that the service of summons by publication was 
inadequate and not made in a manner likely to give notice to the defend- 
an t ;  that  the method employed by the plaintiff for obtaining substituted 
service under the circumstances here described constituted a fraud upon 
the court ;  that  the absence of notice and opportunity to defend had 
resulted in the deprivation of personal and property rights of the de- 
fendant without due process of law. 
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I n  the hearing on defendant's motion in  the County Court, the Judge 
of that  court found that  plaintiff was a resident of North Carolina and 
concluded tha t  the service of summons on the defendant was effected by 
the publication in the local newspaper, and that  the County Court had 
properly acquired jurisdiction to hear and determine the action and to 
render judgment dissolving the marriage tie. Upon this conclusion from 
the facts in evidence, the Judge denied defendant's motion to set aside 
the judgment, and the defendant appealed to the Superior Court assigning 
the ruling and order of the court as error. 

We note that  Judge Harr is  in the Superior Court was of opinion that  
the affidavit attached to the complaint was fatally defective, but this 
conclusion is not borne out by the record. The court also concluded that  
the order of publication was inadequate, but we perceive no substantial 
failure to  conform to the statute in this respect. GI.S. 1-99; Scott & Co. 
u. Jones, 230 N.C. 74, 52 S.E. 2d 219; Simmons 11. Simmons, 228 N.C. 
233, 45 S.E. 2d 124. 

The Judge of the County Court found from the evidence offered that  
the plaintiff had been a resident of North Carolina for a sufficient length 
of time to entitle him to maintain in  that  court en action for divorce 
under the statute. Though the Superior Court on appeal sustained de- 
fendant's exception thereto, the finding of the tr ial  judge must be held 
c~onclusire and binding on the Superior Court and on this Court if there 
be evidence to support the finding. Bryant v. Bryant, 228 N.C. 287, 
45 S.E. 2d 572. The defendant, however, with some reason contends that 
the plaintiff admittedly was a professional soldier, a t  all times under 
rnilitary orders, and that  his sojourn in North Carolina was subject to  
transfer. and lacked that  degree of permanence sufficient to afford w i -  
dence of the acquisition of domicile. 106 A.L.R. 32 (note) ; 17 S.J. 287. 
I t  is argued that  evidence of the nnimus rrtnnrnrli is insufficient ( O w e n s  
I]. Clznplin, 228 N.C. 705, 47 S.E. 2d 1 2 ;  S. v. Ti'ii'liams, 224 X.C. 153. 
29 S.E. 2d 744; Reynolds I ) .  Cotton lllills, 177 X.C. 412, 99 S.E. 240), 
and that  the place in which the plaintiff was a resident a t  the time of his 
induction into the Armed Forces would continue to he his legal domic i l~  
while in the service. Hilrs 1 % .  I l i les ,  164 Va. 131;  106 -1.L.R. 1. But 
conceding that there may be some evidence in the record to take this caqv 
out of the rule and to show that  the plaintiff's physical prwence in this 
jurisdiction was accompanied by such acts and dcfinite expressions of 
intention and purpow to renlain indefinitely as to suppart the County 
Court's findings, Bryant I,. Bryant,  supra, we think the ruling of Judge 
Harr is  in the Superior Court should be upheld upon another ground. 

The exception to the conclusions of law of the County Judge in deng- 
ing defendant's motion and the ruling thereon in the Superior Court 
sustaining the exceptions squarely present the question of the integrity of 
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the divorce decree procured by plaintiff in the County Court upon substi- 
tuted service by publication in the manner and by the means here shown. 

I t  may be observed that  the statute (G.S. 1-108), which permits a non- 
resident against whom judgment has been rendered on substituted service 
to come in and defend a t  any time within five years, does not apply to 
actions for divorce. While a suit for divorce is not strictly an  action 
in rem, yet it differs in some respects from an  action i n  personam. I t  
involves the marital status of two persons, and the domicile of one of the 
parties in the State creates a relationship to the State adequate for the 
exercise of the State's power to alter the marriage status of the resident 
though the other spouse be a non~esident, and there is no constitutional 
barrier if the form and nature of the substituted service meet the require- 
ments of due process of law. Wil l iams  v. S o r t h  Carolina, 317 U.S. 287 ; 
Wil l iams  v. N o r t h  Carolina, 325 U.S. 226. 

The defendant presents the view that  not only was the service in this 
case invalid because not reasonably calculated to give notice ( X u l l a n e  
v. Central Hanover B a n k  & T r u s t  Co., 339 U.S. 306, 94 L. Ed. 865), but 
that  the plaintiff's attempt to secure a divorce decree by the means em- 
~ l o y e d  was a fraud upon the court. The rule is that  if a fraud is perpe- 
trated on the court whereby jurisdiction is apparently acquired when 
jurisdiction is in fact lacking, the judgment rendered thereon is a nullity 
and may be vacated on motion in the cause. Fowler v. Fowler, 190 N.C. 
536, 130 S.E. 315 ; Hat ley  v. Hat ley ,  202 K.C. 577, 163 S.E. 593 ; Y o u n g  
v. Y o u n g ,  225 N.C. 340, 34 S.E. 2d 154; Henderson v. Henderson, 232 
N.C. 1, 59 S.E. 2d 227. Here the fact of the plaintiff's knowledge of the 
residence and post office address of the defendant in the city where he had 
l i ~ c d  with her as his wife and where she has continued to  lire, and his 
apparently purposeful failure so to advise the court when he prayed for 
service of summons by publication in a local newspaper of limited circu- 
lation, together with his knowledge that  defendant had employed counsel 
and was prepared to and mould defend the action if by any means she 
had notic?, compels the necessary inference that  plaintiff had contrived to 
coiiceal his action from the defendant and the facts from the court, and 
to prevent defendant from appearing and defending the suit, thus consti- 
tuting a fraud upon the court. Fowler v. Fowler, 190 N.C. 536, 130 S.E.  
315; Poole z.. Pool?, 210 Y.C. 536, 187 S.E. 777; 8. v. TVi/liams, 224 
N.C. 183, 29 S.E. 2d 744; 170zrng 2 , .  Y o u n g ,  235 X.C. 340, 34 S.E. 2d 154. 
See also G.S. 1-104. 

The mere fact of instituting suit for divorce in a county other than 
that of plaintiff's residence would not be regarded as affecting the juris- 
diction of the court over the action on proper service, but rather as 
affecting only the question of renue. Davis 2.. Daris, 179 N.C. 185, 102 
S.E. 270; Smifh 2.. Smith, 226 N.C. 506, 39 S.E. 2d 391. But  where the 
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plaintiff, as here, institutes a n  action in the county in  which he is resid- 
ing, notifies the nonresident defendant by mail and when she appears 
with counsel to defend takes a nonsuit, and then with full knowledge of 
her whereabouts has another summons issued in a court of limited juris- 
diction in another county, and, without attempting to obtain personal 
service, procures service by publication in a weekly newspaper of limited 
circulation, and, without other notice, has divorce decree entered, the 
conclusion seems inevitable tha t  plaintiff was seeking to obtain a divorce 
from his wife without her knowledge and to deprive her of her right to 
support and to marital association by a fraudulent imposition upon the 
court. Young v. Young,  225 N.C. 340,34 S.E. 2d 3 54. The facts in this 
case seem to evince a purpose on the par t  of plaintiff to arrange the 
outward forms of substituted service and regularity of procedure, but in 
such a way that  by no reasonable probability could defendant obtain 
notice or knowledge of his suit for  divorce until after the decree had been 
entered. The form may not be exalted over the substance. 

The defendant also asserts as reason for vacating the judgment of the 
County Court that she has thereby been deprived of personal and property 
rights without due process of law. W e  do not reach that  question, but i t  
may be observed that  under the provisions of the ('onstitution of North 
Carolina, Art. I, sec. 17, that  no person be deprived of property "but by 
the law of the land," as well as under the parallel provisions of the 14th 
Amendment to the Constitution of the United S t a h .  i t  is reauired that  
an  adjudication affecting the marital status and finally determining 
personal and property obligations shall be preceded by notice and oppor- 
tunity to be heard. Markham 2'. Carzw,  188 N.C. 615, 125 S.E. 409; 
Bowie v. West Jr frrson,  231 N.C. 408, 57 S.E. 2cl 369; Truax v. Cor- 
rigan, 257 U.S. 312. "An elementary and fundamental requirement of 
due process in any proceeding which is to be accorded finality is notice 
reasonably calculated, under all the circumstances, to apprise interested 
parties of the pendency of the action and afford them &opportunity to  
present their objections." Mullane zl. Central Hnnozw Rank & Trzlsf 
Co., 339 U.S. 306. 

The plaintiff points to the language in the judgrrent of Judge Harr is  
that  defendant's exceptions "based on the choice of a newspaper for publi- 
cation are not well taken," and contends this expression should be inter- 
preted as overruling defendant's exception to the adequacy of the publica- 
tion, but in view of the court's ruling sustaining all defendant's excep- 
tions to the findings and conclusions of the County Judge, wc do not think 
the expression quoted should be given significance. Elias v. Commission- 
ers of Rmconzhe County ,  198 N.C. 733, 153 S.E. 322. 

Fo r  the reasons stated. the judgment of the Superior Court is 
Affirmed. 
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HETTIE 8. PERKINS r. E. P. SYKES. 

(Filed 2 February, 1961.) 
1. Judgments  8 27s- 

In  order to be entitled to have a default judgment set aside under G.S. 
1-220, motion must be made in apt  time and movant must show not only 
surprise or excusable neglect but also a meritorious defense. 

2. Appeal and  Er ror  § 40d- 
The findings of the trial court upon motion to set aside a default judg- 

ment for surprise or escusable neglect a re  conclusive on appeal when 
supported by evidence. 

3. S a m e -  
Facts found by the trial court under a misapprehension of law are not 

binding on appeal, and in such instance the facts will be set aside and the 
cause remanded to the end that  the evidence be considered in its true 
legal light. 

4. Appeal and E r r o r  $j 6c (3)- 
A general exception to the findings of fact is insufficient, but appellant 

must point out with particularity the findings excepted to. 

5. Same- 
An exceptive assignment of error to the judgment presents only whether 

the facts found a re  sufficient to support the judgment and whether error 
in matters of law appears upon the face of the record. 

6. Attorney and  Client Q 8- 
An attorney retained generally to conduct a n  action enters into an entire 

contract to follow the proceeding to its termination, and lie may not with- 
draw from the case except by leave of court for sufficient cause after 
reasonable notice has been given the client. 

7. Judgments $j 27a- 
The withdrawal of defendant's attorney from the case by leave of court 

when the case is called for trial without notice to the client constitutes 
"surprise" within the meaning of G.S. 1-220. 

8. S a m e  
Where the answer and record disclose a meritorious defense the denial 

of the trial court of a motion to set aside the judgment under G . S .  1-220 
because defendant had offered no evidence of a meritorious defense, is 
erroneous. 

APPEAL by  defendant f rom Ilarris, J., a t  M a y  Term, 1950, of ORANGE. 
Civil action t o  recover on three different causes of action set out i n  

plaintiff's complaint,  t o  which defendant filed a verified answer , -deny-  
i n g  al l  l iability to  plaintiff and pleading a cross-action against her,- 
all  as  recited i n  opinion by Ervin, J., on former appeal  to  this  Cour t  
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reported in 231 K.C. a t  page 488, 5'7 S.E. 2d 645, to which reference is 
here made for the details as to pleadings, issues and judgment then under 
consideration. The appeal there was from a judgment entered at  May 
Term, 1949, of Superior Court of Orange County. This Court dismissed 
the appeal as being fragmentary and premature, but ruled that  when the 
whole action is tried an appeal would lie from the final judgment upon 
the whole controversy. 

The present appeal is from a judgment denying defendant's motion to 
set aside a judgment entered in  his absence a t  May Term, 1950, on the 
ground of excusable neglect,-he having a meritorious defense. 

The judgment from which former appeal was taken declares that  six 
issues were submitted to the jury;  that "after several hours of delibera- 
tion, the jury reported about 10 p.m. Friday in open court that they had 
agreed on issues Nos. 5 and 6 but were unable to agree as to the first four 
issues"; that  the court accepted the verdict on the 5th and 6th issue?, 
and entered judgment thereon in favor of plaintiff, but ordered a mistrial 
as to the matters and things covered by the first four issues, and a new 
trial  as to them. Defendant appealed therefrom to Supreme Court. And 
these recitals appear in the statement of the case in the opinion of this 
Court on such appeal: "Trial began on Monday morning and ended at  
ten o'clock on the ensuing Fr iday night. The partim offered voluminous 
testimony in  support of their respective pleadings." 

Thereafter the case was calendared for trial a t  the May Term, 1950. of 
Superior Court of Orange County as the first case on Tuesday, 16 May, 
1950, and i t  was so heard. At this hearing defendant was not present nor 
was he represented by his attorneys of record,-the court having per- 
mitted them to withdraw from the case on the morning of 16 May, 1950,- 
about one or two hours before the case was heard and judgment rendered. 
The court submitted the case to the jury on the four issues as to which 
the jury, on former trial, had failed to agree. The jury answered all these 
issues in favor of plaintiff. And thereupon the court entered judgment 
in  accordance with the verdict in favor of plaintiff arid against defendant, 
and also against his sureties on a bond filed by him. 

The next morning, 17  May, 1950, at  9 :30 o'clock the defendant moved 
in open court that  the judgment so entered against him on 16 May, 1950, 
be set aside on the ground of excusable neglect,-he ''laving a meritorious 
defense. And a t  the hearing which then followed defendant testified, and 
offered the testimony of three others, including one of his attorneys of 
record, Mr. Lee, in support of the motion. The gisf of the testimony of 
defendant is as follows: Tha t  two or three months prior thereto he moved 
from Hillsboro, N. C., to ,Ipex, N. C. ; that he did not have a mail box a t  
,4pex, but got his mail through the box of his father-in-law, J. W. Las- 
siter, to which he did not know the dial combination; that hence he did 
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not go to the box at all-his mail being brought to him by his father- 
in-law; that he did not receive any notice from his attorneys that the case 
was calendared for trial on May 16th; that the first he knew of the case 
being on the calendar for trial at that time was when R. D. Caldwell 
called him by long distance telephone about 9 o'clock on the morning of 
May 16th; that he immediately communicated with one of his attorneys 
by long distance telephone and went by car to Durham, got his attorney 
and went with him on to Hillsboro, arriving there between 11 :30 and 
12 o'clock for the purpose of looking after the case; that when they 
arrived, court had already adjourned for the day; that it took four or 
five days to try the case when i t  was first tried, and he had a meritorious 
defense to the action; that he wanted an opportunity to present his 
defense; and "that his lawyers were already employed in the case." 

The testimony of defendant's attorney, Mr. Lee, so given on the hearing 
of the motion as above stated, is substantially the following: That he 
was employed as original counsel in the matter; that he and Mr. Gantt 
represented the defendant in the first trial, and in the Supreme Court; 
"that he by letter advised the defendant that his case was on the calendar 
for trial on May 16, 1950, and enclosed a copy of the court calendar in 
said letter, addressing the defendant at  Apex, N. C., in the care of J. W. 
Lassiter ; that he did not hear from defendant in reply to this letter and 
that his Honor W. C. Harris permitted him and R. M. Gantt to with- 
draw as counsel for the defendant on the morning of May 16th at  the 
opening of court; that he ( J .  Grover Lee) advised Judge Harris on the 
morning of May 16, 1950, when he was discussing this matter that he 
and Mr. Gantt would be pleased to represent the defendant should he 
later see them and arrange with them to represent him ; that a short time 
after he saw Judge Harris with reference to withdrawing, the defendant 
did call him by telephone and arrange with him to represent him further 
in the matter and advised him at the time that he had not received any 
previous notice from him or any one else that the case was on the calendar 
for trial on May 16"; that on morning of May 16, R. D. Crawford called 
him (Lee) by phone from Hillsboro and he advised Mr. Crawford that 
he had written Mr. Sykes and had heard nothing from him ; that a short 
time after this defendant called him in Durham and advised him that he 
did not know the case was on the calendar for May 16th and wanted him 
to represent him; that defendant immediately came to see him and took 
him to Hillsboro that morning; ('that Mr. Sykes had paid him for his 
services in this matter up to date on different occasions the sum of 
$400.00, and that he was still willing and was representing the defend- 
ant." 

Bfter hearing par01 testimony and argument offered by Mr. Lee, the 
court found facts, in material part, as follows: That the opinion of the 
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Supreme Court, 1 March, 1950, was filed on 4 Bpril, 1950, in office of 
Clerk of Superior Court of Orange County; that the present action was 
calendared as the first case for trial on Tuesday morning, 16 May, 1950; 
that a copy of the calendar was mailed by the Clerk to each of defendant's 
attorneys, J. Grover Lee and R. M. Gantt, both of whom, at  the time, 
were attorneys of record; that the attorneys received the calendar more 
than two weeks prior to the convening of said court on 15 May, 1950; that 
following receipt of copies of the calendar, each of the attorneys wrote 
letters to defendant at his correct address in Apex, N. C., "although the 
defendant contends that he did not receive either of said letters": that. 
from the testimony offered, defendant was indebted to each of his attor- 
neys "for balance of attorney's fees due on account of appearance in 
Supreme Court, and that no payment was made to said attorneys for 
representation at  May Term, 1950, of Superior Court"; that neither 
"defendant nor either of his attorneys made any preparation for the trial 
of this action at  May 1950 Term and no witnesses were summoned on 
the part of said defendant"; "that on Tuesday, May 16, 1950, each of 
defendant's attorneys . . . appeared before the undersigned Judge and 
asked permission to retire as attorneys for defendant in the above entitled 
action; that this request of said attorneys was duly entered on the min- 
utes of the proceedings of the May Term of Orange Superior Court had on 
Tuesday, May 16, 1950, by the Clerk of said court; that no request for 
change of this motion was made to the court and no application for re- 
instatement as attorneys was made by either J. Grover Lee or R. Bf. 
Gantt"; that "from testimony offered the court finds as a fact that the 
bondsman, to wit, R. D. Crawford, was notified on Monday evening, 
May 15, 1950, that the above entitled action would be tried the next 
morning, to wit, May 16, 1950, and that said bondsman notified defend- 
ant . . . by phone at  7 o'clock a.m. on Tuesday, May 16, 1950, that this 
action would be tried in court that morning"; "that on convening of 
court on Tuesday, May 16, 1950, the above entitled case was regularly 
reached for trial, the plaintiff with witnesses being present in court and 
also represented by attorneys . . .; that the defendant . . . was duly 
called in court by the sheriff, and after waiting a reasonable time and the 
defendant failing to appear, the court proceeded with the trial of thiv 
action, etc."; "that the court completing the hearin,? of cases calendared 
for Tuesday, May 16, 1950, by 12 o'clock noon on said day accordingly 
adjourned court until the next morning, to wit, N a y  17, 1950"; that 
"from testimony offered the court finds as a fact that the defendant . . . 
in company with attorney J. Grover Lee, went to the courthouse in Hills- 
boro on Tuesday, May 16, 1950, after the adjournment of court as above 
set forth"; "that on Wednsday, May 17, 1950, during the morning session 
of the Superior Court of Orange County, E. P. Sykes, accompanied by 
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attorney J. Grover Lee, appeared and made oral motion for the setting 
aside of the judgment rendered on the preceding day in  this action on the 
grounds of excusable neglect and a meritorious defense," and that "the 
court heard four witnesses offer oral testimony, to wit:  E. P. Sykes, the 
defendant, J. W. Lassiter, R. D. Crawford (the bondsman) and J. Grover 
Lee, attorney, and from the facts as above set forth, the court holds that 
the defendant has failed to show sufficient grounds for setting aside the 
judgment on account of excusable neglect, and further holds that no 
evidence of meritorious defense has been shown." 

Thereupon the court entered judgment denying the motion of defendant 
to set aside the judgment rendered on 16 May, 1950. 

These entries follow: "To the above findings of facts, for errors as- 
signed and to be assigned the defendant excepts. To the signing of this 
judgment the defendant in apt  time excepts." 

Defendant appeals to Supreme Court and assigns error. 

A. H. Graham and L. J .  Phipps for plaintiff, appellee. 
J .  Grover Lee and R.  M.  Gantt for defendant, appellant. 

WINBORNE, J. The decisions of this Court uniformly hold that a 
party, moving in apt  time and under the provisions of G.S. 1-220 to set 
aside a judgment taken against him, on the ground of surprise or excus- 
able neglect, not only must show surprise or excusable neglect, but also 
must make i t  appear that he has a meritorious defense to plaintiff's cause 
of action. Dunn v. Jones, 195 N.C. 354. 142 S.E. 320; Hooks v. Neigh- 
bors, 211 N.C. 382, 190 S.E. 236; Jo.hnson 21. Sidbury, 225 N.C. 208, 
34 S.E. 2d 67; Cruver v. Spaugh, 226 N.C. 450, 38 S.E. 2d 525; Whit- 
nlcer I - .  Raines, 226 N.C. 526, 39 S.E. 2d 266; Hanford 21. McSwain, 230 
N.C. 229, 53 S.E. 2d 84, and numerous other cases. 

The findings of fact made by the court in respect to the elements so 
required, surprise or excusable neglect and meritorious defense, when 
supported by evidence, are conclusive on appeal, and binding on this 
Court. Crrcver v. Spaugh, supra; Iianford v. McSwain, supra. 

But facts found under misapprehension of the law are not binding on 
this Court and will be set aside, and the cause remanded to the end that 
the evidence should be considered in its true legal light. McGill v. Lum- 
berton, 215 N.C. 752, 3 S.E. 2d 324. See also Hanford v. McSwain, 
supra, where decisions to like effect are cited. 

Indeed, in Calawa?y v. IIarris, 229 N.C. 117, 47 S.E. 2d 796, the prin- 
ciple has been aptly re-stated in this manner:  "Where rulings are made 
under a misapprehension of the law or the facts, the practice is to vacate 
such rulings and remand the cause for further proceedings as to justice 
appertains and the rights of the parties may require," citing McGill v. 
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Lumberton, supra. And this principle is applied in Hanford v. McSwain, 
supra. 

While on the present appeal defendant, appellant, bases an assignment 
of error upon a general exception to the findings of fact on which the 
challenged judgment rests, "a shot at  the covey,'' so to speak, i t  fails to 
hit any particular fact. Hence it is not well taken, and cannot be con- 
sidered. See Bumsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351. 

Moreover, the only assignment of error properly presented for con- 
sideration is founded on an exception to the judgment. Such assignment, 
as recently re-stated in Simm~ns v. Lee, 230 N.C. 216, 53 S.E. 2d 79, 
and numerous cases there cited, raises only the questions (1)  as to whether 
the facts as found by the judge are sufficient to support the judgment, and 
(2)  as to whether error in matters of law appears upon the face of the 
record. See also Hanford v. McSwain, supra. 

I n  this connection it is apparent, from a reading of the pleadings, the 
judgment on former trial, and the opinion of the Supreme Court on the 
former appeal in connection with defendant's motion to set aside the 
judgment of 16  May, 1950, that the facts found by the court in respect to 
the essential elements, surprise or excusable neglect, and meritorious 
defense, were made under a misapprehension of the liaw and the facts. 

First, as to the withdrawal of defendant's attorneys: Appropriate 
treatment of the subject is found in these decisions of this Court : Gosnell 
21. Hilliard, 205 N.C. 297, 171 S.E. 52, and in Roediger v. Sapos, 217 
N.C. 95, 6 S.E. 2d 801. I n  the Gosnell case, Adams, J., writing for the 
Court, in pertinent part, had this to say: "An attorney who is retained 
generally to conduct a legal proceeding enters into an entire contract to 
follow the proceeding to its termination, and hence cannot abandon the 
service of his client without sufficient cause and without giving proper 
notice of his purpose . . . Weeks states the rule as f'ollows : 'An attorney 
who undertakes the conduct of an action impliedly stipulates to carry it 
to its termination and is not at  liberty to abandon it without reasonable 
cause and reasonable notice.' 

"The dual relation sustained by an attorney imposes upon him a dual 
obligation-the one to his client, the other to the court. He  is an officer 
of the court . . . and can withdraw from a pending action in which he 
is retained only by leave of the court . . . and only after having given 
reasonable notice to his client. This Court has held that if an attorney 
wishes to withdraw from a case in which he has been employed he must 
inform his client of hi$ intention, and that he cannot terminate the con- 
tractual relation between them mithout such information. . . . No rule 
of universal application has been formulated with respect to facts or 
conditions which would justify an attorney in withdrawing from pending 
litigation; but i t  is generally held that the client's failure to pay or to 
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secure the payment of proper fees upon reasonable demand will justify 
the attorney in refusing to proceed with the case. . . . I n  Spector  v.  
Greenstein, 8 5  Pa. Sup. L. 177, it was held that while an attorney may 
sever his relation with a client who refuses to pay a fee, his withdrawal 
should not be allowed in the absence of the client, without notice to him, 
and without his having an opportunity to be heard. The decisive question 
is whether the defendant was entitled to specific notice that her attorney 
would not represent her at  the trial. I t  is held generally that she was 
entitled to such notice . . . She was entitled either to specific notice in 
advance that her counsel would retire from the case or, after his with- 
drawal, that he had retired, and to a reasonable opportunity to obtain 
other professional assistance." 

To like effect is the case of Roediger v. Sapos,  supra. There this 
Court, in opinion by Barnhill, J., states : "When defendant's counsel 
undertook to withdraw from the case at the moment the cause was ordered 
to trial the court below should have denied him the right to do so. If 
counsel insisted upon withdrawing or declined to participate in the trial 
in defense of his client's rights, he being an officer of the court, the judge 
had ample authority to require him to proceed in good faith. The con- 
duct of the attorney in withdrawing from the case under the circum- 
stances disclosed by this record, inadvertently participated in by the 
judge in allowing such conduct, if the defendant had no notice of such 
purpose, constitutes 'surprise' under C.S. 600," citing cases. 

Applying these principles to the case in hand, it appears on the face 
of the record that the attorneys of record for defendant appeared gen- 
erally in the conduct of his defense to the action in both Superior and 
Supreme Courts. And there is no showing or finding, in connection with 
their withdrawal from the case, or otherwise, that they had given defend- 
ant notice that they, or either of them, intended to withdraw from the 
case. Under such circumstance, their request to be permitted to retire 
from the case should have been denied. Their conduct in withdrawing 
under the circumstances disclosed by the record, inadvertently partici- 
pated in by the judge in allowing such conduct, constitutes "surprise" 
under G.S. 1-220, formerly C.S. 600. 

Second: As to the holding that "no evidence of meritorious defense 
has been shown," patently this ruling was made under misapprehension 
(1) as to the averments in defendant's answer denying the allegations of 
plaintiff's complaint, (2)  of the judgment on former trial, and ( 3 )  of 
opinion of the Supreme Court, all of which appear upon the face of the 
record. See H a n f o r d  v. M c S w a i n ,  supra;  Cagle v. Wil l iamson ,  200 N.C. 
727, 158 S.E. 391. 

For reasons pointed out, the findings of fact and rulings thereon made 
by the judge below will be and are set aside, and the cause is remanded 
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f o r  f u r t h e r  proceedings as to justice appertains  a n d  the  r ights  of the  
parties m a y  require. Hanford v. McSwain, supra. 

E r r o r  a n d  remanded. 

DANIEL W. HOOPER v. MARYLAND CASUALTY COMPANY. 

(Filed 2 February, 1951.) 
1. Insurance § 43d- 

The extended coverage of a liability policy to persons operating vehicles 
owned by the named insured provided such use is with the permission of 
the named insured, operates regardless of wheth1.r such permission be 
expressed or implied, but in either case such permission must be predicated 
upon the language or conduct of the named insured or someone having 
authority to bind him in that  respect. 

Whether a n  employee operating the truck of the named insured has 
expressed or implied permission from the insured ftor that  particular trip, 
perforce cannot be established by the acts or declarations of the employee. 

3. Same--Evidence held insufficient t o  establish liability under extended 
coverage clause. 

Evidence tending to show merely that  insured's employee had driven 
plaintiff' to the home of  plaintiff"^ sister and that the accident in  suit 
occurred after they had left the house of plaintiff's sister and were travel- 
ing on a road which was not on the direct nor customary route of travel 
between the points the employee was authorized to drive the truck in the 
usual performance of his duties, without evidence of implied permission 
to the employee to use the truck for personal purposes, i s  held insufficient 
to be submitted to the jury on the question of insurer's liability under 
the clause of the policy extending coverage to the operation of the vehicle 
by persons with the permission of the named insured. 

Testimony of a passenger in a truck that a t  the time in question he and 
the employee-driver had started to the employer's plant to load the truck 
with brick, is llcld simply a statement of mental intent, and is without 
probative value as  to the state of mind of the employee. 

5. Evidence 5 27 M - 
While a person may testify a s  to the intent witli which he performs a 

particular act, no one else can have any personal knowledge in respect 
thereto, and therefore testimony of another as  to ~;ncll person's intent is 
without probative force. 

6. Insurance § 43d- 
In  order to show that an employee has implied permission from insured 

to use insured's truck for personal purposes, there must be some evidence 
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that the employee had theretofore used the truck for personal purposes or 
that on the occasion in question the employer knew he was so using it. 

7. Appeal and Error § 3- 
Defendant has no right of appeal from a judgment which is entirely in 

its favor. 

APPEAL by plaintiff from Clement, J., at the May Term, 1950, of 
FORSYTH. 

Civil action by plaintiff against an autonlobile liability insurer to 
subject an automobile liability policy to the satisfaction of a judgment 
for personal injuries recovered by the plaintiff against the employee of 
the insured. 

The facts stated in the next six paragraphs are not in dispute: 
The Pine Hall Brick and Pipe Company, a dealer in bricks, maintains 

a sales office and storage yard at  Winston-Salem in Forsyth County, and 
a manufacturing plant a t  Pine Hall in Stokes County. The distance 
between these places is about twenty-five miles. They are connected by 
an excellent hard-surfaced highway, which runs northeastwardly from 
Winston-Salem via Walkertown to Pine Hall. The first part of the 
highway, i.e., the seven miles stretch between Winston-Salem and Walker- 
town, consists of two widely separated alternate routes, one called "old 
311" and the other "new 311," which come together and merge at  or near 
Walkertown. These alternate routes are connected at  some point near 
Winston-Salem by a narrow, unpaved, and winding road, at  least a mile 
in length, known as the Whitfield Road. 

I n  February, 1947, the Pine Hall Brick and Pipe Company owned 
several trucks, which it used to haul bricks from its manufacturing plant 
in Pine Hall to its storage yard at  Winston-Salem, and to transport bricks 
from both of these places to its customers. One of these motor vehicles, 
to wit, a 1946 Chevrolet truck, was covered by a policy of automobile 
liability insurance which the defendant, Maryland Casualty Company, 
had issued to the Pine Hall Brick and Pipe Company as the named 
insured, and which contained an omnibus or extended coverage clause in 
these words : "The unqualified word 'insured' wherever used includes not 
only the named insured but also any person while using an owned auto- 
mobile or a hired automobile and any person or organization legally 
responsible for the use thereof, Provided the actual use is with the 
permission of the named insured, and also any executive officer of the 
named insured with respect to the use of a non-owned automobile in the 
business of the named insured." 

Robert H. Glenn was employed by the Pine Hall Brick and Pipe Com- 
pany as the regular driver of the Chevrolet truck, which he was allowed 
to keep at  his home in Winston-Salem during the work-week to facilitate 
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his going to work. H e  "was given permission to take the truck to his 
home on the night before the accident . . . for his convenience in making 
an early start to get a load of brick a t  Pine Hal l  the next morning." 

At sometime between 4:00 and 4:30 o'clock on the morning of 15  Feb- 
ruary, 1947, Glenn was driving the Cherrolet truck, which was empty, 
along the Whitfield Road. The plaintiff was riding with him. Glenn 
suddenly lost control of the truck and ran off the road, inflicting disabling 
and lasting personal injuries upon the plaintiff. 

On 9 December, 1947, the plaintiff sued the Pine  Ha l l  Brick and Pipe  
Company and Glenn for damages for his personal injuries. H e  failed 
to prove that  Glenn was acting within the course and scope of his employ- 
ment a t  the time of the accident, and as a consequence the Pine  Hal l  
Brick and Pipe  Company was dismissed from the action upon a com- 
pulsory nonsuit under G.S. 1-183. Bu t  the p la in t i f  recovered judgment 
against Glenn for $15,000.00. Execution was issued thereon, and was 
returned unsatisfied. Glenn is insolvent, and the judgment cannot be 
collected from him. 

On 11 February, 1950, the plaintiff brought this action against the 
defendant upon the automobile liability policy issued by the defendant 
to the Pine  Hal l  Brick and Pipe  Company, covering the Chevrolet truck 
which was being operated by Glenn on the occasion of the injury to the 
plaintiff. The  complaint alleges that  a t  the time of the accident the 
actual use of the Chevrolet truck by Glenn was w th  the permission of 
the Pine  Hal l  Brick and Pipe  Company within the purview of the 
omnibus or extended coverage clause of the policy, and that  by reason 
thereof the defendant is obligated to pay the judgment recovered by 
plaintiff against Glenn in  the former action. The answer denies the 
material allegations of the complaint, and pleads certain defenses not 
presently germane. 

The plaintiff was the only witness called to the stand a t  the trial. 
,Ifter presenting documentary evidence: of the uncontroverted facts set 
forth above, he testified in substance as follows: That  the plaintiff, an  
ilisurance collector, was a near neighbor of Glenn in Winston-Salem ; that  
Glenn drove the Cherrolet truck to the plaintiff's residence in Winston- 
Salem "arourd 4 :00 o'clock A.  M. on February 15, 1947"; that  the plain- 
tiff seated himself in the truck, and rode with Gleru via "new highway 
311" and Whitfield Road to the home of the plaintifl's sister on Whitfield 
Road, where they stopped and visited for about fifteen minutes; that  they 
then re-entered the truck, and proceeded along Whitfield Road towards 
('old highway 311" with Glenn driving; and that  the accident occurred 
when the truck had reached a point on Whitfield Road a quarter of a 
mile from the home of the plaintiff's sister. 
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The plaintiff was permitted by the court to testify over the objection 
and exception of the defendant that  he and Glenn had "started to Pine  
Hal l  to load the truck with brick." 

The plaintiff offered to testify to extra-judicial statements of Glenn, 
indicating that  Glenn had solicited the plaintiff to accompany him to  
Pine Hal l  and to assist him in loading the Chevrolet with bricks, and 
had promised to pay the plaintiff for so doing. The proposed testimony 
was rejected by the court upon objection of the defendant, and the plain- 
tiff reserved exceptions to  its exclusion. 

The action was dismissed upon a compulsory judgment of nonsuit 
under G.S. 1-183 after the plaintiff had introduced his evidence and 
rested his case, and both the plaintiff and the defendant appealed. The 
plaintiff assigns as errors the exclusion of the extra-judicial statements 
of Glenn and the entry of the nonsuit, and the defendant assigns as error 
the admission of the testimony of the plaintiff that  he and Glenn had 
"started to Pine Hall  to load the truck with bricks." 

H i g g i n s  & X c M i c h a e l  for p l a i n t i f ,  appel lant  and appellee. 
Den2 .& H u t c h i n s  for de fendan t ,  appel lant  and appellee. 

ERVIN, J. Omnibus or extended coverage clauses in policies of auto- 
mobile liability insurance have provoked much litigation in other j u ~ i s -  
dictions in cases where employees were driving motor vehicles belonging 
to their employers. Annotation: 5 A.L.R. (2d)  600-668. Bu t  diligent 
research by counsel and the Court fails to uncover any North Carolina 
decision directly pertinent to the problems posed by the plaintiff's appeal. 
Since the present record makes these problems so fundamentally factual 
in nature, however, there is no occasion a t  this time for us to choose 
between the differing constructions put upon such clauses by other courts, 
or to mark out for ourselves the precise legal boundaries of the clause 
embodied in the policy in suit. We even refrain from voicing any 
preference between the exact meaning accorded by some courts to  the 
.;pecific requirement that "the actual use  is with the of the 
named insured" (.Tohnson v. Mary lnnd  C a s u a l f y  Co., 34 F .  Supp. 870, 
reversed on other grounds in 125 F. 2d 337; Gz~l la  a. Reynolds ,  82 Ohio 
.\pp. 243, 81 N.E. 2d 406, affirmed in 151 Ohio St. 147, 85 N.E. 2d 116; 
Brown 1%. Kenncd?j ,  141 Ohio St. 457, 48 S . E .  2d 857; Laroche v. Farm 
Rurrnu J i u t .  A i ~ f o m o b i l c  I n s .  Co., 335 Pa .  475, 7 A. 2d 361; Conrad v. 
Buff in ,  158 Pa .  Super. 305, 44 -4. 2d 770; T r o i a n o  2 ' .  C o o k ,  P a .  Com. PI., 
20 Lehigh Leg. J. 159), and the indefinite sense assigned by other trib- 
unals to that requirement (T'ezolles T. I l o m e  I n d e m n i t y  Co., X e w  Y o r k ,  
38 F. Supp. 455, affirmed in 172 F. 2d 116; S f a n l e y  v. Cfryer Dri l l ing,  218 
La. 950, 36 So. 2d 9 ;  Donovan 1..  S f a n d n r d  Oil Co.  of Louisiana (La. 
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App.), 197 So. 320; Farnet  v. DeCuers (La. App.), 195 So. 797; 
Haeuser v. Aetna  Casual ty  & S u r e t y  Co. (La. dpp.),  187 So. 684. 

The major question raised by the plaintiff's appeal is whether the 
plaintiff produced sufficient evidence at  the trial to warrant a finding 
by a jury that the employee, Glenn, was operating the Chevrolet truck 
at  the time of the accident with the permission of the employer and 
named insured, the Pine Hall Brick and Pipe Company. The minor 
question relates to the admissibility of the extra-judicial statements of 
Glenn to the plaintiff. 

The permission which puts the omnibus or extended coverage clause of 
the policy into operation may be either express or implied. Hodges v. 
Ocean Accident & Guarantee Corporation, 66 Ga. dpp .  431, 18 S.E. 2d 
28. But whether the permission be expressly grant,ed or impliedly con- 
ferred, it must originate in the language or the conduct of the named 
insured or of someone having authority to bind him in that respect. F o x  
o. Employers'  Liability Asszirance Corporation, L imi ted ,  of London,  
h'ngland, 243 App. Div. 325, 276 N.Y.S. 917, affirmed in 267 N.Y. 607, 
196 N.E. 604; H u n t e r  v. V'esfern and Sou thern  I n d e m n i t y  Co., 19 Tenn. 
App. 589, 92 S.W. 2d 878; L o d e  v. General Accider~t  Fire  & L i f e  Assur- 
once Corporation, L imi ted ,  of P e r f h ,  Scot land,  227 Wis. 489, 279 N.W. 
55; Brochzi v. Taylor ,  223 Wis. 90, 269 N.W. 711. 

The answer to the minor question presented by 1 he plaintiff's appeal 
is to be found in this principle. Glenn could not define or enlarge the 
scope of his permitted use of his employer's truck by anything said or 
done by him without the knowledge of his employer, or its proper repre- 
sentatives. I n  consequence. the trial judge rightly rejected the extra- 
judicial statements of Glenn to the plaintiff. The proffered testimony 
had no relevancy to the issue of whether Glenn was using the truck at  
the time of the plaintifl's injury with the permission of the Pine Hall 
Brick and Pipe Company. I n  the very nature of things, that issue had 
to be determined from evidence of the words of those having authority to 
grant permission for the Pine Hall  Brick and Pipe Company, or from 
evidence of dealings between the Pine Hall Brick and Pipe Company 
and Glenn. 

I n  passing on the sufficiency of the plaintiff's evidence to carry the ease 
to the jury, we are confronted by the paradoxical circumstance that such 
evidence is more significant for the things it conceals than it is for the 
things it reveals. I t  does not indicate that Glenn had authority to carry 
others in his employer's truck, or to engage others to labor for his em- 
ployer, or to delegate to others tasks he was obligated to perform for his 
employer. I t  commits to pure speculation these important matters: 
What hours did the Pine Hall Brick and Pipe Company observe in the 
conduct of its business? What working hours did it assign to Glenn? 



N. C.] FALL TERM, 1950. 159 

Was Glenn required by the terms of his employment to begin his day's 
work "around four o'clock in the morning"? 

The Pine Hall Brick and Pipe Company gave Glenn express permis- 
sion to use its truck in its business. The plaintiff asserts that Glenn was 
en route to the manufacturing plant of his employer at  Pine Hall for a 
load of bricks at  the time of the accident, and as a consequence was then 
acting within the scope of this express permission. When all is said, 
the testimony respecting the use of the truck at  the time in controversy 
comes simply to this: That Glenn, the regular driver of the named in- 
sured, and the plaintiff, an insurance collector, were near neighbors in 
Winston-Salem; that at  "around 4:00 o'clock A. M., on February 15, 
1947," Glenn drove the plaintiff in the named insured's truck from the 
home of the plaintiff in Winston-Salem to the residence of the plaintiff's 
sister on Whitfield Road near Winston-Salem, where they stopped and 
visited for fifteen minutes; that they thereupon re-entered the truck and 
were proceeding along Whitfield Road towards "old highway 311" with 
Glenn driving, when the accident happened; that Whitfield Road was 
neither the direct nor the customary route of travel between Winston- 
Salem and Pine Hall;  and that "old highway 311" afforded persons 
reaching it via Whitfield Road access to Winston-Salem, Pine Rall, and 
many other places. We are compelled to hold that these circumstances 
are not sufficient to show that at the time of the accident Glenn was going 
to the named insured's manufacturing plant at Pine Hall for a load of 
brick. They rather give rise to the inference that Glenn was using the 
truck for his own convenience and that of the plaintiff. 

I n  reaching this conclusion, we do not overlook the testimony of the 
plaintiff, which was received over the objection and exception of the 
defendant, that he and Glenn had "started to Pine Hall to load the truck 
with brick." This statement is simply evidence by the plaintiff as to his 
state of mind, and that of Glenn. I t  is without probative value. There 
is no logical relation between the plaintiff's state of mind and the matter 
in issue, i.e., whether Glenn was using the truck with the permission of 
the Pine Hall Brick and Pipe Company. While the act of Glenn in 
driving the truck along the Whitfield Road was equivocal in character, 
and Glenn could hare testified directly as a witness in the case as to the 
intent with which that act was done by him, the plaintiff could not possi- 
bly possess any personal knowledge in respect to Glenn's intention. 

The Pine Hall Brick and Pipe Company entrusted the truck to Glenn 
for a strictly business purpose. There is not a word in the record to 
indicate that he used it for any other purpose before the morning of the 
accident, or that his employer knew that he was using it at  all on that 
occasion. These things being true, the testimony offers no basis for an 
inference that the Pine Rall  Brick and Pipe Company had impliedly 
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extended to Glenn permission to use the truck for his own convenience 
and that of the plaintiff. Brochu v. Taylor,  supra. 

I t  follows, therefore, that the trial judge did not (err in nonsuiting the 
action. This conclusion finds complete support in rnany well considered 
decisions in other jurisdictions. Jordan v. Shelby J f u t .  Plate Glass & 
Casualty Co., 142 F. 2d 52; Standard Ace. Ins.  Co. zl. Rivet ,  89 F. 2d 74; 
Globe Indemni ty  Co. z3. Sodlcre,  69 F.  2d 955 ; Maryland Casualty Co. v. 
Matthews, 237 Ala. 650, 188 So. 688 ; Nycek  v. H a r ~ f o r d  Acci. & Indem. 
Co., 128 Conn. 140, 20 A. 2d 735; Byrne for Cse of  King  z*. Continental 
Co., 301 111. App. 447, 23 N.E. 2d 175 ; Wilson v. Famsworth  (La. dpp.) ,  
4 So. 2d 247; Stephenson v. List Laundry .(e. Dry  C'leaners (La. App.), 
168 So. 317; Il'uddell v. Langlois (La. App.), 158 So. 665; Gearin v. 
Walsh ,  299 Mass. 145, 12 N.E. 2d 66; Bickinson v. Great American I n -  
demn i f y  Co., 296 Mass. 368, 6 N.E. 2d 439; Sauriclle v. OJGorman, 86 
N.H. 39, 163 A. 717; Penza v .  Century Indem. Co., 119 K.J.L. 446, 197 
*I. 29; Sicholas v. Independence Indenz. Co., 11 N. J .  Misc. 344, 165 A. 
868; Fox v. Employers' Liability Assurance Corporation, Limited,  of 
London, England, supra; Iiazdan v. Stein,  26 Ohio App. 455, 160 N.E. 
506, affirmed in 118 Ohio St. 217, 160 N.E. 704; Denny v. Royal Indem- 
ni ty  Co., 26 Ohio App. 566, 159 N.E. 107; Powers v. Wells, 115 Pa. 
Super. 549, 176 A. 62; Indemn i f y  Co. z. Jordan, 158 Va. 834, 164 S.E. 
539; Cypert 7.. Roberts, 169 Wash. 33, 13 P. 2d 55. 

Inasmuch as the judgment rendered in the court below was entirely in 
favor of the defendant, i t  has no right to appeal. As a consequence, its 
appeal must be dismissed. NcCullock 7:. R. R., 146 N.C. 316, 59 S.E. 
882 ; Lenoir v. South ,  32 N.C. 237. 

Judgment affirmed on plaintiff's appeal. 
Defendant's appeal dismissed. 

ALICE D. RIGGS v. AKERS MOTOR LINES, INC., AXII HARRY B. CHASE 
and 

HATTIE D. BREEZE v. AKERS MOTOR LINES, IKC!., AND HARRY B. 
CHASE. 

(Filed 2 February, 1951.) 

1. Automobiles 5 l8g (5 ) -  
The physical facts at the scene of an accident mag disclose that the 

operator of the vehicle was trareling at escessive speed. 
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2. Automobiles 8 l2a- 
A motorist is required to operate his vehicle with due regard to the 

conditions and hazards esisting and to reduce speed in accordance with 
the requirements of due care under the circumstances, and therefore the 
fact that he did not esceed the statutory limit in regard to speed is not 
conclusire when the evidence discloses special hazards or dangerous 
conditions. 

3. Autoniobiles 8 1 8 h  (2)-Evidence of excessive speed held for  jury. 
Evidence tending to show that defendant's tractor-trailer was being 

operated on a wet highway in a drizzling rain, and that  after a collision 
with another vehicle i t  jumped a road ditch bank about 1% feet high, went 
200 feet, tore down a cedar fence post six or eight inches in diameter, 
proceeded about 260 feet further and broke down a n  iron pipe post, knocked 
down a gas pump and crashed into a cinder block wall of a store and came 
to rest some eight or ten feet inside the store, is held sufficient to be sub- 
mitted to the jury upon the question of whether the tractor-trailer was 
being ope;ated a t  a n  excessive speed under the existing conditions not- 
withstanding defendant's evidence that  it  was traveling under 46 miles 
per hour. 

4. Negligence 8 7- 
Whether the independent negligent act of a third party insulates the 

negligence of defendant is dependent upon the question of proximate cause, 
and in order to esculpate defendant's negligence it must break the sequence 
or causal connection between defendant's negligence and the injury so a s  
to exclude it  as  a proximate cause thereof; while if i t  is only a condition 
on or through which the negligence of defendant operates to produce the 
injury and merely diverts the effect of defendant's negligence temporarily 
or merely accelerates the result, i t  does not esculpate defendant's negli- 
gence. 

5. Negligence 8 1Qd- 
Nonsuit on the ground of intervening negligence is proper only when it  

clearly appears from the evidence, considered in the light most favorable 
to plaintiff, that the injury complained of was independently and proxi- 
mately produced by the wrongful act, neglect, or default of a n  outside 
agency or responsible third person. 

6. Automobiles 8 18h  (4)-Nonsuit for intervening negligence held prop- 
erly denied. 

The evidence tended to show that defendant's truck was being operated 
a t  a n  excessive speed under the circumstances and that after a collision 
with another vehicle it careened into a store by the side of the highway, 
injuring plaintiffs. Held: Nonsuit on the ground of intervening negli- 
gence of the driver of the vehicle with which the trucli collided was prop- 
erly denied, since if the escessire speed of the truck was the reason or one 
of the reasons why it  could not be stopped before crashing into the store, 
then such negligent speed was a t  least one of the proximate causes of the 
injuries and the negligence of the operator of the other vehicle was only 
a contributing or concurring cause. 



162 I N  THE S U P R E M E  COURT. [233 

Rroos u. MOTOR LINES and BREEZE u. MOTOB LINES. 

7. Automobiles § l8i- 
An instruction to the effect that the negligence of an independent third 

party would not insulate defendant's negligence ii!, in the natural and 
usual course of events, defendant could have foreseen the act of negligence 
on the part of such third person, constitutes prejudicial error, since a 
motorist is never required to foresee or anticipate negligence on the part 
of other motorists on the highway. 

Plaintiff predicated defendant's negligence upon evidence of excessive 
speed and defective brakes upon defendant's vehicle. H e l d :  Defendant 
was entitled, upon his supporting evidence, to an unqualified instruction 
that if the jury should fail to find by the greater weight of the evidence 
that defendant's truck was being operated a t  excessive speed or without 
adequate brakes, to answer the issue of negligence in the negative, and an 
instruction which in each instance qualified a negative finding, in whole 
or in part, upon a finding that defendant could not have anticipated the 
negligent act of an independent agency or third party, constitutes preju- 
dicial error. 

APPEAL by defendants from Wil l iams:  .I., September Term, 1950, 

Civil actions to recover damages for personal injuries, consolidated 
for trial. 

Plaintiffs were in a combination filling station and store located on 
the north side of Highway 70, about one mile east of Mebane. The 
trailer-truck belonging to defendants left the highwiiy and crashed into 
the building, injuring each plaintiff. I t  was admitted that  the defendant 
Chase was a t  the time the agent and enlployee of the corporate defendant. 

I n  the trial below the customary issues were submitted to and answered 
by the jury in  favor of plaintiffs. The court entered judgment on the 
verdict, and defendants excepted and appealed. 

B o n n e r  D. Sawyer and  A l l e n  LP' Al len  /or plaintiff appellees. 
Edlrm-ds LP' Sanders  a n d  Cooper, Sanders  d Holi for defendant  ap- 

pellants. 

BARNHILL, <T. The evidence, considered in the light most favorable 
to the plaintiffs, tends to establish the following f'acts: the McBane 
filling station and store is located about one mile east of Mebane on the 
north side of Highway 70 and about 85 feet back from the center of the 
highway; about 3:00 p.m. on the afternoon of 22 Janua ry  1949 the 
defendant Chase was operating a loaded tractor-trailer, going west on 
Highway 70 between Efland and Mebane; shortly after the truck came 
over a rise in the road some distance cast of the store, witnesses heard 
the sound of what seemed to be screaming brakes. The truck was trying 
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to pass a car. The truck cut back behind the car and then bumped into 
it two or three times. The truck then cut to the right of the road across 
the shoulder, jumped the road ditch bank about 1Yz feet high, went about 
200 feet, tore down the corner cedar post of a fence about six or eight 
inches in diameter, and proceeded on across the store yard about 250 feet 
further, broke an iron pipe post, knocked down a gas pump, and crashed 
into the cinder block wall of the store. The truck was eight or ten feet 
inside the store when it finally stopped. I t  had been raining off and on 
all day and was drizzling at the time. The highway was damp and the 
soil along the road and across the store yard was wet and muddy. Just 
before the truck reached the point it left the highway, it was traveling 
at  from 55 to 60 m.p.h. From the point the truck left the road to the 
store was slightly up grade, "a gentle rise." When the truck crashed into 
the building, each plaintiff was seriously injured. 

The defendants' evidence is the same in respect to the general setting 
of the accident. I t  tends to show further that the truck, the over-all 
weight of which exceeded 38,000 pounds, was traveling about 40 m.p.h., 
or a little more, but under 45 m.p.h., going from New York to Gastonia. 
A Dodge auto undertook to pass the truck about 250 feet back from the 
McBane store driveway. I t  swerved to its right and struck the front 
portion of the left front wheel of the truck. The truck was "pushed" off 
the road, the trailer jackknifing and skidding down the highway. Chase, 
the driver, pulled down the hand valve which controlled the air brakes, 
trying to straighten the trailer. The air brakes would not work. R e  
then used the foot brakes, but they too were out of order. He  tried dili- 
gently to control the truck, by the use of the steering wheel, but that 
would not respond. He  next endeavored to turn the truck over on its side 
so it would not go into the building. He then put the truck in fourth 
gear (the lowest) to try to slow it down. The truck traveled in the ditch 
until i t  hit the driveway to the McBane store and proceeded on and 
crashed into the building. The brakes of the truck were in good working 
order just before the collision with the Dodge. An examination after 
the wreck disclosed that the brake hose was broken off, the steering 
mechanism was bent, and the tie rod was bent. These damages, which 
occurred either when the Dodge hit the truck or when the truck hit the 
road ditch, rendered the brakes and steering gear useless. The front 
fender of the Dodge was "pushed in, crumpled up . . . dragging the right 
front wheel." I t s  left rear wheel had been torn off over the lugs. After 
collision with the Dodge, the truck buzzer was "going . . . signifying 
there were no air brakes." 

There is evidence that Chase was operating his truck at  a speed greater 
than was reasonable and prudent under the circumstances then existing. 
The physical facts tends to so show. Efheridge v. Etheridge, 222 N.C. 
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616, 24 S.E. 2d 477; Powers v. Sternberg, 213 N.C. 41, 195 S.E. 85. 
That  he may not have been traveling a t  a speed in excess of 45 m.p.h. 
is by no means conclusive. I t  was drizzling rain and the pavement was 
wet. The  tractor-trailer is a vehicle difficult to control when the trailer 
begins to skid. I t  was the duty of Chase to pay due regard to  these con- 
ditions and the hazards thereby created and to reduce his speed in  accord 
with the requirements of due care under the circumstances then existing. 
G.S. 20-141 ; Cox v. Lee, 230 N.C. 155, 52 S.E. 2d 355 ; Allen v. Bottling 
Co., 223 N.C. 118, 25 S.E. 2d 388; H o k e  v. Greyhound Corp., 226 N.C. 
692, 40 S.E. 2d 345; Ro1liso.n 1..  Hicks, anfe, 99. Thus the issue of 
negligence was for the jury. 

~ u t  the defendants rely also on the doctrine of insulated negligence and 
contend the causes should be dismissed as of nonsuit for that  the evidence 
discloses an  independent, intervening, superseding act of negligence on 
the part  of Smith (the driver of the Dodge) which insulates any negli- 
gence on the part of the defendants and relieves them from any liability 
for the resulting injuries. 

This contention is untenable. Evidence tending to establish negligence 
on the part  of Smith comes exclusively from the for defendants. 
The  weight and credibility of tlie testimony is for th,? jury. 

That  there was a collisidn between the Dodge and the truck is uncon- - 
tradicted. The conflict in the testimony concerns the exact nature of 
the collision. Plaintiffs' testimony tends to show that the truck bumped 
into the rear of the Dodge two or three times before leaving the highway. 
The defendants offered evidence tending to show that  Smith, in attempt- 
ing to pass the truck, swerved his car to tlie right and against the left 
front wheel of the truck. 

We may concede that  the testimony of defendanis correctly portrays 
the occurrence. Even so, on this record, the conduct of Smith does not, 
necessarily and as a matter of law, constitute an independent, intervening 
act of negligence, insulating any negligence of defendants. 

An intervening agency may be concurrent, successive, or intervening in  
its operation, with respect to the negligent act or omission upon which 
liability is sought to be predicated. Xdzoney v. Beotmnn, 147 A. 762, 
66 A.L.R. 1121, 38 A.J. 721. 

A superseding intervening cause is one which operates, in succession 
to a prior wrong, as the proximate cause of an injury.  38 A.J. 722. The 
test of the sufficiency of an  intervening cause to defeat recovery for negli- 
gence is not to be found in the mere fact of its existence, but rather in 
its nature and the manner in which it affects the continuity of operation 
of the primary cause, or the connection between it and the injury. Sandel 
v .  State,  104 S.E. 567, 13  -I.I,.R. 1268, 38 A.J. 722. 
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Evidence of an  independent, negligent act of a third party is directed 
to  the question of proximate cause. Boyd v. R. R., 200 N.C. 324, 156 
S.E. 507; Butner v. Spease, 217 N.C. 82, 6 S.E. 2d 808. To exculpate 
a negligent defendant the intervening cause must be one which breaks 
the sequence or causal connection between defendant's negligence and 
the in jury  alleged. The superseding act must so intervene as to exclude 
the negligence of the defendant as one of the proximate causes of the 
injury. Butner v. Spease, supra; Hinnant  v. R. R., 202 N.C. 489, 163 
S.E. 555; Ballinger v. Thomas, 195 K.C. 517, 142 S.E. 761; Har ton  v. 
Telephone Co., 141 N.C. 455. 

I f  the intervening cause is in reality only a condition on or through 
which the negligence of the defendant operates to produce an  injurious 
result, i t  does not break the line of causation so as to relieve the original 
wrongdoer from responsibility for the injury. 38 A.J. 723. X supersed- 
ing cause cannot be predicated on acts which do not affect the final result 
of negligence otherwise than to divert the effect of the negligence tempo- 
rarily, or of circumstances which merely accelerate such result. Hansen 
v. Clyde, 56 P. 2d 1366, 104 A.L.R. 943, 38 S.J. 723. 

"The inquiry must, therefore, always be whether there was any inter- 
mediate cause disconnected from the primary fault, and self-operating, 
which produced the injury." Ry. Co. v. Kellogg, 94 U.S. 469, 24 L. Ed.  
258; Hardy  v. Lumber Co., 160 N.C. 113, 75 S.E. 855; Rutner z'. Spease, 
supra. 

A demurrer to the evidence on the grounds that there was an  independ- 
ent act of negligence which intervened and insulated the negligence, 
if any, of defendant may be sustained only when i t  clearly appears from 
the evidence, considered in the light most favorable to plaintiff, that  the 
injury complained of was independently and proximately produced by 
the wrongful act, neglect, or default of an outside agency or responsible 
third person. Smith v. Sink, 211 N.C. 725, 192 S.E. 108. 

Non constat Chase could not reasonably foresee, and was not required 
to anticipate, the negligence of Smith, if he mas a t  the time operating his 
truck without due regard to the conditions then existing and a t  a speed 
which, under the circumstances, was not reasonable and prudent, and such 
unlawful speed was the reason, or one of the reasons, why he could not 
stop before crashing into the store, then and in that  event his negligence 
constitutes a t  least one of the proximate causes of the injuries to the 
plaintiffs. I f  the jury should so find, then the negligence, if any, of 
Smith did not break the line of causation, but merely accelerated the 
result of Chase's negligence. I t  was only a contributing or concurring 
cause. Banks v. Shepard, 230 S.C. 86, 52 S.E. 2d 215. 

The court properly overruled the motions to dismiss as in case of 
nonsuit. 
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After instructing the jury that where two or more persons are using 
the same highway at the same time "the duty of care is mutual, and each 
may assume that the other on the highway will comply with the obliga- 
tion," the court further charged to the effect that "if you are satisfied 
. . . that the driver of the truck, in the natural and usual course of 
events, could reasonably have foreseen that the driver of the automobile 
did or might turn into and collide with the truck," the conduct of the 
driver of the Dodge would not constitute an independent, intervening 
cause of the injuries to the plaintiffs. The converse was stated with 
equal emphasis. 

The court then instructed the jury as follows: "So that, Gentlemen, 
resolves itself into a question of whether or not the driver of the truck 
. . . might reasonably hare foreseen that the driver of the Dodge auto- 
mobile or any vehicle coming up from the rear would turn the motor 
vehicle into and strike the truck, thus causing the ciriver to lose control 
over it on the highway . . ." 

This was an erroneous application of the law. A motorist is never 
required to foresee or anticipate negligent conduct on the part of other 
users of the highway. Cox I * .  Lee, supra; Holderfield v. Trucking Co., 
232 N.C. 623. and cases cited. 

Since the negligence of a responsible third party, to constitute an inter- 
vening cause under the doctrine of insulated negligence, must be palpable 
and gross, He7.man 13. R. R., 197 N.C. 718, 150 S.E. 361; Hinnant v. 
R. R., supra,-here "the extraordinarily negligent act of a careless 
driver," Powers v. Sternberg, supra,-and unforeseeable by the author of 
the primary negligence, Harton v. Telephone Co., supra; Butner v. 
Spease, supra, the error, of necessity, was prejudicial. 

I f  the jury should fail to find by the greater me.cght of the evidence 
that Chase was operating the truck without adequate brakes or at  a speed 
greater than was reasonable and prudent under the circumstances then 
existing, they should answer the first issue "no." The defendants were 
entitled to an unqualified instruction to that effect as an essential part 
of the law of the case. 

I t  is true the court instructed the jury a number of times that, upon 
the findings enumerated, the jury should answer the first issue in the 
negative. I n  each instance. however, such answer was made to depend, 
in whole or in part, upon a finding that Chase could not have reasonably 
foreseen or anticipated the negligence of Smith, and was couched in lan- 
guage which, seemingly, placed the burden of so showing on defendants. 
I t  inadvertently overlooked charging that upon a failure to find negli- 
gence on the part of Chase, they should answer the issue in favor of 
defendants. 

For the reasons stated there must be a 
New trial. 
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MISS BONNIE ETHEL DICKSON v. QUEEN CITY COACH COMPANY AND 
JAMES Q. LINKER 

and 
MRS. J. T. CHAPPELL v. QUEEN CITY COACH COMPANY AND JAMES Q. 

LINKER. 

(Filed 2 February, 1951.) 

1. Negligence § l9d- 
On motion to nonsuit on the ground of intervening negligence, the evi- 

dence must be considered in the light most favorable to plaintiff. 

2. Carriers § 2lb--Nonsuit on  ground of intervening negligence held prop- 
erly denied i n  passengers' actions fo r  negligent injury. 

The evidence tended to show that  defendant's bus was being operated 
a t  a n  excessive and unlawful speed, that  the driver was watching a vehicle 
immediately in front of him which was turning right a t  the intersection, 
that the driver swerved to the left to avoid this vehicle, and, 25 feet past 
the intersection, collided with another vehicle approaching from the oppo- 
site direction which had turned to its left, slightly over the center line of 
the highway, in order to go around a vehicle in front of i t  which was 
waiting to make a left turn into the intersection, and that  after the col- 
lision the bus traveled some 300 feet, ran off the highway and stopped a t  
the foot of an embankment, causing injury to plaintiffs, passengers in the 
bus, with further evidence that  the driver of the bus made no effort to 
apply the hand brake, although he testified i t  was in good condition. 
Held: Defendant carrier's motions to nonsuit on the ground of intervening 
negligence of the driver of the other vehicle involved in the collision, were 
correctly denied. 

3. Negligence § 7- 

Intervening negligence of a third party will riot insulate defendant's 
negligence unless it  entirely supersedes the operation of the negligence of 
the defendant, so that the intervening negligence, without the negligence 
of the defendant, produces the injury. 

4. Automobiles § 18i-Instruction held not prejudicial upon the  evldence 
in  this  case. 

An instruction as  to the law in passing a vehicle a t  a n  intersection when 
the left side of the highway is not free of oncoming traffic for a sufficient 
distance to permit the movement to be made in safety, ie held not preju- 
dicial upon the evidence in this case which showed that  the driver of 
defendant's bus, traveling upon a four lane highway, had suddenly swerved 
to the left to go around a car in front of him, which was turning right 
a t  the intersection, and completely diverted his attention from the direc- 
tion in which he was traveling, and collided on his right of the center of 
the highway with a vehicle approaching from the opposite direction 25 feet 
after the bus had cleared the intersection. 
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5. Appeal and Error 6c (6)- 

An exception to the statement of the contentions of the opposing party 
will not be considerd when the matter is not brought to the court's atten- 
tion by the aggrieved party in time to afford opportunity for correction. 

6. Damages § 13a- 
An instruction for the jury to answer the issue of 'damages in the amount 

it found justified from the greater weight of the evidence will not be held 
erroneous as  inadequate when the court follows such instruction by a 
correct charge as  to the measure of damages. 

7. Damages § ll- 

While plaintiffs' loss of time from their occupation must be limited to 
that  which has occurred up to the time of trial, subsequent loss of time 
being included in a recovery for decreased earning capacity, where plain- 
tiffs' evidence discloses that they were public school teachers and had 
contracts to teach for the year ensuing after the accident on 2 June, and 
that  the cases were tried in June of the year following the accident, during 
which time they had not recovered sufficiently to return to work, evidence 
of their loss of salary for the school year is properlg admitted. 

Expert medical testimony a s  to the probable cost of surgical operations 
and medical attention still needed by plaintiffs a t  the time of trial is held 
without error. 

9. Evidence 9 4- 
A medical expert may testify a s  to the probable c'ost of further surgical 

operations needed by plaintiffs a t  the time of trial. 

APPEAL by defendants f rom Crisp ,  &'peciol J u d g e ,  E x t r a  M a y  29th 
Civi l  Term,  1950, of MECKLEXBURG. 

Civil actions to  recover damages f o r  personal injuries, consolidated 
f o r  trial.  

T h e  plaintiffs, fare-paying passengers, were seriously a n d  permanently 
in jured  on  2 J u n e ,  1049, when t h e  bus of the  defendant  Queen C i t y  
Coach Conlpally r a n  off the  highway and down an eight-foot embank- 
ment  and came t o  rest approximately 300 feet f r o m  t h e  point  of and  
a f te r  a collision with another  vehicle. 

T h e  usual  issues of ncgligcnce and  damages were submitted to  and  
answered by the  j u r y  i n  favor  of the  respective plaintiffs. And  f r o m  the 
judgments entered on t h e  ~rerdicts,  the  defendants appeal  and  assign error. 

G. T .  Carswell  a n d  &'hannonhous~,  Bel l  $. H o r n  for plaint i f f ,  M i s s  
Bonn ic  E t h e l  DicXson. 

Tfelvls & .JfuJliss, Ruhinson & iJforgan, and J a m e s  B. M c M i l l a n  for 
plaint i f f ,  N r s .  J .  T .  Chappel l .  

i l fcDouqle ,  Errin,  I f o r a r k  d S n ~ p p  for defenclanfs .  
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DESNP, J. The evidence tends to show the following facts: The 
collision occurred on Wilkinson Boulevard near the intersection with 
Green Boulevard, about one block West of the Charlotte City limits. 
Wilkinson Boulevard is an  extremely heavily traveled public highway. 
I t  has four lanes and is 37 feet wide. The maximum speed limit on this 
highway in that  area is 40 miles per hour. The area is a business and 
industrial district. Green Boulevard, a paved highway 28 feet wide, 
intersects Wilkinson Boulevard to the Korth, and a t  the point of inter- 
section the paved portion or mouth of Green Boulevard is 65 to 70 feet 
wide. 

The Queen City bus, operated by the defendant James Q. Linker, with 
the plaintiffs aboard, was traveling west on Wilkinson Boulevard, between 
8 :I5 and 8 :30 p.m., on 2 June, 1949, according to the plaintiffs' evidence, 
a t  a speed of between 60 and 65 miles per hour. d car headed west was 
parked on the north side of Wilkinson Boulevard, a foot or so from the 
pavement and some 10 or 15  feet east of the intersection. A car operated 
by C. B. Wilkinson, eastbound, had stopped in the intersection and 
Linker, driver of the bus, saw Wilkinson signal for a left turn  into Green 
Boulevard in front of the oncoming bus some 300 feet or so before the 
bus reached the intersection. Immediately ahead of the bus the driver 
of a westbound car traveling 10 or 15 miles per hour gave a signal for a 
right turn into Green Boulevard. The signal was given when the bus 
was 75 or 100 feet away, and the car started to turn off when the bus was 
about 50 feet from it. According to the plaintiffs' evidence, the bus 
swerved suddenly to the left and "immediately after the swerving" the 
witness heard a noise about the center of the highway, from the front 
of the bus. The bus collided with an  eastbound car operated by one 
Hairston, which had pulled up hehind the Wilkinson car. The left front 
wheel of the Hairston car was knocked off and the axle was imbedded 
in the asphalt something like three-quarters of an inch, four feet north 
of the center line between the east and west traffic lanes, but slightly over 
half of the Hairston car was on its right-hand side of the highway going 
towards Charlotte. Some of the debris from the wreck, such as oil, mud 
and glass, was on both sides of the center line of the highway. The point 
where the axle of the Hairston car was buried in the asphalt was approxi- 
mately 25 feet west of the western edge of Green Boulevard. and no 
rehicle going west was immediately in front  of the bus in either of the 
westbound lanes, when the collision with the Hairston automobile oc- 
,curred. After the bus collided with the Hairston car, it  ran a short 
distance up the road, then cut to the left a t  an angle of about 45 degrees 
across the left side of the highway, plunged off an eight-foot embankment 
and came to rest approximately 7 5  feet from the edge of the highway, 
300 feet from the point of the collision. The plaintiffs were injured by 
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the sudden impact of the bus when it stopped a t  the bottom of the depres- 
sion after leaving the highway. 

The defendants' evidence tends to show that  immediately before the 
collision the Queen City bus was being operated astride the line between 
the passing lane and the extreme right lane, headed towards Gastonia, a t  
a speed of about 35 or 40 miles per hour ;  that  the driver of the bus, 
James Q. Linker, was watching the driver of the car who had given a 
signal to  turn  right into Green Boulevard. Linker testified that  he 
"heard the tires hollering on an  automobile" and he ('glanced a t  the side" 
and the automobile hit  t he  bus on the left-hand side and damaged the 
steering gear to such an  extent he could not control the bus. . . . "I did 
not see the car that  I had the collision with unti l  about the time of the 
collision. . . . I was watching the man that  was making the right-hand 
turn  and this other fellow hit me." The driver of the bus further testified 
he never attempted to use the emergency brakes afier the collision with 
the Hairston car, but tried to keep the bus in the road; that  the emer- 
gency brakes were in good condition, and the regular. brakes were in  good 
condition before the accident; that  after the accident he couldn't get the 
brakes on because his foot was caught between the brake and the acceler- 
a tor ;  that  he was not sure whether the brakes were damaged or not. "The 
tires on the bus were in good condition. I t  is my  opinion if I had applied 
the brakes that  traveling about 35 miles an hour I could have stopped, 
using the power brakes, in 75  feet." Walter E. Byers, a passenger on the 
bus and a witness for the defendants, testified : "There was an eastbound 
vehicle on Wilkinson Boulevard, (which) had either stopped or very 
nearly come to  a stop, attempting a left turn  into Green Boulevard off 
Wilkinson, and as the bus approached the intersection a vehicle came up 
traveling in the same direction as this automobile that  was attempting 
to turn left into Green Boulevard . . . ; I heard the squeal of rubber on 
pavement. I was looking out the windshield and I saw this vehicle 
approaching going east swing around to the left of the car that  was 
stopped . . . and come over into the westbound section of Wilkinson 
Boulevard. . . . I saw this car coming from across the center line 75  to 
100 feet away from the bus." 

The defendants assign as error the failure of the court below to grant  
their motion for judgments ae of nonsuit. They insist that  the conduct 
of IIairston caused the collision which resulted in the injuries to the 
plaintiffs, and that  the negligence of the driver of the Queen City bus, 
if any, was insulated by the negligence of Hairston, citing Butner v. 
S p e a s ~ ,  217 N.C. 82, 6 S.E. 2d 808, and similar cases. These authorities 
are not controlling on the facts disclosed by the record on this appeal. 
On the contrary, me think when the evidence adduced in the tr ial  below 
is considered in the light most favorable to  the plaintiffs, as i t  must be 
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on motion for judgment as of nonsuit, i t  is sufficient to withstand such 
motion. Riggs v. Motor Lines, ante, 160;  Atlantic Greyhound Corpora- 
tion v. McDonald, 125 Fed. 2d 849. The identical question presented by 
this assignment of error was considered and disposed of adversely to the 
defendants in an  opinion written by Barnhill, J., in Riggs v. Motor Lines, 
supra, in which he discusses intervening and concurring negligence and 
the effect of such negligence with respect to proximate cause, citing 
numerous authorities. 

I n  the case of Atlantic Greyhound Corp. v. NcDonald, supra, the bus 
collided with an  automobile and the steering apparatus was broken as a 
result of the collision and the air  was let out of the airbrakes so that  they 
would not work; but the hand brake with which the bus was provided was 
in good condition and no effort was made to use it. The bus proceeded 
down the road for 124 feet, went 50 feet across a soft shoulder, climbed 
a six foot embankment to the west of the highway, went 70 feet further, 
crashed into a signboard and overturned, injuring the plaintiff. Accord- 
ing to the evidence, just before the collision with the automobile the 
driver of the bus rose in his seat for the purpose of adjusting his trousers. 
Parker, J., speaking for the Fourth Circuit Court, in passing on the 
identical question which is now before us, said:  "The excessive and 
unlawful speed on a narrow pavement where construction work precluded 
the use of one of the shoulders, the failure to slow down when approach- 
ing an oncoming car in the dangerous situation thus presented, the diver- 
sion of attention of the driver by the adjustment of his garments while 
in such a situation,-all of these were circumstances from which the jury 
might reasonably have inferred that  the collision and resulting injury to 
plaintiff were due in part, a t  least, to the failure of the driver of the bus 
to use the high degree of care required of one to whom a bus load of 
helpless passengers had intrusted their safety. When to this is added the 
failure to use the hand brake to arrest the wild flight of the bus after 
the collision had occurred, there can be no question as to  the propriety of 
submitting the question of negligence to the jury." 

I n  the instant case, according to the evidence of the plaintiffs, the bus 
was being operated a t  an excessive and unlawful speed, and according to 
the defendants' evidence, the driver of the bus was not looking in the 
direction in which he was traveling until a moment before the collision, 
but mas watching a car that was making a right-hand turn into Green 
Boulevard-this evidence, together with the fact that  no  effort was made 
to apply the hand brake while the bus proceeded 300 feet after the col- 
lision with the automobile, and then stopped so suddenly as to inflict the 
injuries sustained by the plaintiffs, entitled the plaintiffs to have their 
cases submitted to the jury. 
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I t  is well settled in this jurisdiction, that  in order for the intervening 
negligence of a third party to insulate the negligence of a defendant, 
the intervening negligence must entirely supersede the operation of the 
negligence of the defendant, so that  the intervening negligence, without 
the negligence of the defendant, produced the in jwy.  Riggs  v. Motor 
Lines, supra; Butner c. Spease, supra; Hinnanf v. R. R., 202 N.C. 489, 
163 S.E. 555; Ballinger v. Thomas, 195 N.C. 517, 142 S.E. '761; Harton 
v. Telephone Co., 141 N.C. 455, 54 S.E. 299. 

The defendants except and assign as error that  portion of the charge 
in which the trial judge instructed the jury as follows : ". . . if you find 
from the evidence and by its greater weight that  the defeudants, in the 
operation of their said bus, negligently undertook to overtake and pass 
another vehicle proceeding in the same direction, a t  an  intersection, that  
that  would constitute negligence on the part  of the driver of the bus, and 
if you further find that  the driver of the bus drove the bus to its left side 
of the highway when the left side of thcl highway wts  not free of oncom- 
ing traffic for a sufficient distance ahead to permit such overtaking and 
passing to be made in safety, the court charges you that  that sort of 
conduct, if you find that  to be the fact from the evidence and by its greater 
weight, would constitute negligence on the part  of the driver of the bus." 

There is evidence to support the infermce that  in passing a slow mov- 
ing vehicle which was turning into Green Boulevard, the bus came in 
such close proximity to it t h a t t h e  driver suddenly swerved it to the left, 
and considered his proximity to such car to be of sujficient importance to 
divert his attention from the highway, in the direction in which he T V ~ S  

traveling, until a moment before the collision between the bus and the 
Hairston car. Consequently, we do not think the instruction with respect 
to passing a vehicle a t  an intersection, even on a four lane highway, in 
the light of the evidence disclosed by this record. was prejudicial. The 
further instruction with respect to driving the bus on the left side of the 
highway when the left side of the highway was not free of oncoming 
traffic, was correct as an abstract statement of the law and would Feem 
to  have been prejudicial if the bus and the Hairstoll car had collided on 
the defendant's side of the road while the bus lvas passing the car in the 
intersection of Wilkinson and Green Coulevards. R owever, the collision 
between the bus and thc IIairqton car did not occur in the intersection. 
but o r c u r r d  a t  or near the center of the highn-ay 25 feet west of the 
western edge of Green Boulevard. Therefore, in our opinion this instruc- 
tion was not sufficiently harmful or prejudicial to justify disturbing the 
verdicts found by the jury in the trial below. 

The defendants also e x c ~ p t  and assign as error certain portions of the 
charge with respect to thc plaintiffs' colitentionq, on the ground that  the 
contentions were not wpported by the evidence. These exceptions are 
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without merit. The record discloses that  the trial judge a t  the close of 
his charge made inquiry as to whether any further instructions were 
desired. Counsel for the defendants replied: "No, sir, that's all right." 
Whereupon, the court made further inquiry as to his statement of the 
evidence and the contentions. T o  this inquiry there was no response. 

I t  is well settled that if the trial judge in charging the jury fails to 
state the contentions correctly, i t  is the duty of the aggrieved party to 
call such failure to his attention, before the case is finally given to the 
jury, so that it may be corrected. McIntosh, K. C. Practice and Pro- 
cedure, Section 580, p. 642; Hardy w. Xitchell, 161 X.C. 351, 77 S.E. 
225; Sears v. R. R., 178 N.C. 285, 100 S.E. 433; Walker v. Burt,  182 
N.C. 325, 109 S.E. 43;  S .  v. Johnson, 193 N.C. 701, 138 S.E. 19;  Hayes 
v. Ferguson, 206 N.C. 414, 174 S.E. 121; Switzerland Co. v. Highway 
Corn., 216 N.C. 450, 5 S.E. 2d 327; S. v. XcNair ,  226 N.C. 462, 38 S.E. 
2d 514; Shipping Lines v. Young,  230 K.C. 80, 52 S.E. 2d 12. 

An exception to the following portion of the charge is assigned as 
error: "Now, the court charges you that  in answering the second issue 
in Miss Dickson's case (and a similar charge was given in Mrs. Chappell'e 
case), that you will answer i t  in such amount as you think is justified 
from the greater weight of the evidence, as the eridence applies to her 
case." 

I f  this were the only instruction on the issue of damages, it would 
certainly be inadequate. However, the trial judge in his charge to the 
jury followed the rule as to the measure of damages the plaintiffs were 
entitled to recover, if anything, as laid down by Stacy, J. (now C. J . ) ,  in 
Ledford v. Lumber Co., 183 N.C. 614, 112 S.E. 421. 

The defendants further contend i t  was error to permit the plaintiffs to 
testify on the issue of damages as to the amounts they would have re- 
ceived under their respective contracts as public school teachers for the 
1949-50 school year, had they taught during that period; and to permit 
a medical expert to testify as to the probable cost of further surgical 
operations needed by each plaintiff as a result of her injuries. 

I n  cases like these, the plaintiffs, if entitled to recover a t  all, are 
entitled to recover damages for all injuries, past and prospective, sus- 
tained as a result of the defendants' wrongful and negligent acts. "These 
are understood to embrace indemnity for actual nursing and medical 
expenses and loss of time, or loss from inability to perform ordinary 
labor, or capacity to earn money." Ledford 21. Lumber Co., supra. 

Both plaintiffs prior to their injuries had taught in the public schools 
of this State for many years. Both n7ere under contract to teach during 
the 1949-50 school year, Miss Dickson a t  a salary of $341.00 per month 
and Mrs. Chappell at  a salary of $304.00 per month. They mere injured 
2 Sune, 1949, and their cases were tried early in June,  1950. I n  the 
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meantime neither plaintiff had recovered sufficiently to return to work. 
And each plaintiff, according to the evidence, sustained approximately 
50% permanent disability as a result of her injuries. We cannot con- 
ceive of a more accurate and less speculative method of proving damages 
for loss of time than to show the actual salary or wages lost, as the result 
of an injury, from the date of the injury to the time of the trial. The 
school year 1949-50 had virtually, if not actually, expired at  the time of 
the trial below. Johnson v. R. R., 140 N.C. 574, 53 S.E. 362; Wallace 
v. R. R., 104 N.C. 442, 10 S.E. 552; Leave v. Boston Elevated Railway, 
306 Mass. 391, 28 N.E. 2d 483 ; Phoenix Baking Co. v. Vaught,  62 Ariz. 
222,156 P. 2d 725. 

"The element of loss of time is held properly to include only such loss 
as has occurred up to the time of trial; a subsequent loss of time is to be 
included in a recovery for decreased earning capacity." 25 C.J.S., 
Damages, Section 38, p. 511. 

Likewise, the jury is entitled to take into consicleration on the issue 
of damages, in cases like these, not only the expenses incurred for nurs- 
ing, medical services, loss of time and earning capacity, mental and 
physical psin and suffering, but also for such further expense for nursing 
and medical services, as the evidence tends to show the condition of the 
injured party will require in the future as a result cf the injury inflicted 
by the negligence of a defendant. Williams v. Stows Co., Inc., 209 N.C. 
591, 184 S.E. 496. 

It is permissible for a medical expert to testify as to the probable con- 
sequences of an injury, and as to proper methods of treatment. Dulin v.  
H~nderson-Gilmore Co., 192 N.C. 638, 135 S.E. 614; Alley v. Pipe Co., 
159 N.C. 327, 74 S.E. 885. Consequently, it would seem to be in order 
fur such expert to testify as to the approximate cost of the treatment. 
We do not think the evidence complained of was harmful or prejudicial 
to the defendants, particularly in riew of the fact that the charge on 
damages laid down the proper rule for the jury to follow in determining 
the amount the plaintiffs were entitled to recover, if' anything. 

We have carefully considered all the exceptions and assignments of 
error set out in  the record, and brought forward and argued in the briefs, 
and in our opinion no prejudicial error is shown; therefore, in law we find 

No error. 
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R. M. SANDERS v. J. B. HAMILTON, ET AL. 

(Filed 2 February, 1951.) 
1. Payment  8 €4- 

Where a mortgage is given to secure two debts, nothing else appearing, 
the law does not perforce prefer one over the other in foreclosure. 

2. Trial § 30- 
In  passing upon whether defendant is entitled to a directed verdict, 

plaintiff's evidence should not only be taken as  true, but also should be 
considered in its most favorable light to plaintiff, giving plaintiff every 
reasonable intendment and legitimate inference fairly deducible therefrom. 

3. Limitation of Actions § 12a: Payment § &Whether creditor was en- 
tit led to remit  interest on  one note to make  par t  payment on  others  held 
for  jury. 

Plaintiff's testimony was to the effect that  the chattel mortgage executed 
by defendants was given a s  security for money loaned and a s  additional 
security for notes secured by a deed of trust theretofore executed by 
defendants. In  plaintiff's action to foreclose the chattel mortgage, defend- 
ants paid a certain sum under a compromise agreement. Plaintiff deducted 
from the sum recovered the amount actually loaned on the chattel mortgage, 
without interest, and applied the balance pro rata to the notes secured bg 
the deed of trust. Held: The prayer for relief in the action to foreclose 
the chattel mortgage is not controlling, and whether plaintiff was entitled 
to make the credits in this manner so a s  to constitute a part payment on 
the notes secured by the deed of t rust  and thus prevent the bar of the 
statute of limitations should have been submitted to the jury, and a 
directed verdict for defendant is error. 

4. Mortgages 8 38- 
I n  a suit to recover on purchase money notes and to foreclose deed of 

trust given a s  security therefor, defendants may not set up a s  a counter- 
claim embarrassment resulting from foreclosure of a prior mortgage exe- 
cuted by plaintiffs before their conveyance of the land to defendants, since 
defendants could have paid the prior lien and avoided the suit to foreclose. 

BARNHILL, J., dissenting. 
ERVIN, J., concurs in dissent. 

APPEALS by plaintiff and  defendants f r o m  Godwin, Special J u d g ~ ,  cTuIy 
Term, 1950, of PENDER. 

Civil action to recover on six promissory notes and  t o  foreclose deed 
of t rus t  on land given as  security f o r  the payment  of the notes. 

T h e  notes in suit,  each f o r  the  sum of $500.00, were executed 24 Decem- 
ber, 1926, and  matured  serially thereafter  on 1 November, 1927, '28, '29, 
'30, '31, '32, respectively. 

Thereafter,  on 5 February ,  1927, the  defendants executed and delivered 
t o  plaintiff another  note i n  the  sum of $400.00 due and payable 1 Novem- 
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ber, 1927, secured by chattel mortgage, $114.85 of which was for money 
loaned and the balance of $285.15 "was to better secure these real estate 
notes," according to plaintiff's unchallenged testimony. 

I n  October, 1937, plaintiff brought an action to foreclose this chattel 
mortgage, and resulted in a comproniise settlement of $162.50, which 
defendants paid to plaintiff's attorney on 12 J a n w r y ,  1938. Plaintiff's 
attorney retained $12.50 as his fee and remitted the balance of $150.00 to 
plaintiff. The plaintiff credited the chattel mortgage note with $114.85, 
the loan represented therein, and the balance of $35.15 x a s  credited 
ratably on the six real estate notes in~o lved  herein. (Plaintiff concedes 
that  defendants are entitled to a further credit of $12.50 which his coun- 
sel retained as his fee.) Plaintiff testified, without objection, "I did not 
charge, receive or collect any interest on the $114.85." This present 
action was instituted 8 January,  1948. 

The defendants set up  in bar of plaintiff's right to recover the ten-year 
statute of limitations and also allege that they hare  been damaged in 
the sum of $1,000.00 over and above plaintiff's claim, by reason of a 
suit brought by a prior lienholder to foreclose p ~ i o r  mortgage on the 
land here involved. 

The plaintiff demurred ore t enus  to the allegation of damages in the 
defendants' answer. 

The court held as a matter of law that the notes in suit were barred by 
the tell-year statute of limitations and so instructed the jury. Exception 
hy plaintiff. 

The court also sustained the plaintiff's demurrer to the allegation of 
damage in the defendants' answer. Exception by dofendants. 

Frorn the judgment entered dismissing the action, both sides appeal, 
assigning errors. 

.John C .  Bes t  and J .  C .  S ~ t l h e r r y  for plaint i f f ,  appe l lan f .  
Moore & Corhe t f  and  Istrac C'. M'righf for &fcrtdnnfs .  oppel lants ,  

appellees. 

ST-ACP, C. J. The correctness of the ruling on the statute of limita- 
tions turns on the validity of the credits entered by plaintiff on the notes 
in suit 12 January,  1938. This mas a matter for the jury under proper 
instructions from the court. Lee  71. M a n l e y ,  154 N.C.  244, 70 S.E. 385; 
X i l l c r  7,. W o m b l c ,  122 N.C. 135, 29 S.E. 102;  Y o u n g  I). A l f o r d ,  118 X.C. 
215, 23 S.E. 973. 

The contention that  the whole of the c,ompromise ~ettlenient should first 
he used to repay the money loaned with i n f e res t  hclfore any part  of the 
settlement could be applied to the real estate notes mould seem to over- 
look the testimony of the plaintiff that  he neither charged nor received 
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any interest on the money loaned, and the further circumstance that  the 
chattel mortgage was also given "to better secure these real estate notes," 
which were then unbarred by the 10-year statute of limitations. Where 
a mortgage is given to secure two debts, nothing else appearing, the law 
would not perforce prefer one over the other in foreclosure, since ordi- 
narily there can be but one foreclosure of a security lien. Layden v. 
Layden, 228 N.C. 5, 44 S.E. 2d 340. Moreover, on motion to nonsuit 
or for directed verdict the plaintiff is not only entitled to  have the evi- 
dence making for his cause taken as true, but also to have i t  considered in 
its most favorable light, together with every reasonable intendment and 
legitimate inference fair ly deducible therefrom, the ultimate weight and 
credibility of the evidence, of course, including any reconciliation of 
discrepancies or contradictions in plaintiff's own testimony, being for the 
jury. Brafford 1). Cook, 232 N.C. 699; Williams v. Kirkman, 232 N.C. 
609, 61 S.E. 2d 706. I t  is true the jury may reject, the favorable intima- 
tions of plaintiff's testimony and accept the unfavorable ones, still this 
is a matter for them and i t  is not for  the court to determine. Journi,qan 
v. Ice Co.. post,  180. 

Nor is the prayer of a complaint necessarily controlling in the dispo- 
sition of a recovery where the plaintiff recovers not according to his 
prayer, but by compromise, or by agreement dchors the prayer. Recovery 
is usually determined by evidence, or agreement, and not by the plain- 
tiff's demand. 

The plaintiff admits that  the first note-the one that matured 1 No- 
vember, 1927-was already barred a t  the time of the credit of 12 January,  
1938, hence under the decision in Bond 11. Wilson, 129 N.C. 387, 40 S.E.  
182, he abandons any further right to recover on this note. 

No error has been made to appear on defendants' appeal. They could 
have avoided any embarrassment by paying the prior encumbrance rather 
than allowing suit to be brought to enforce it. Moreover, i t  may be 
doubted whether the allegations of the answer are sufficient to state a 
counterclaim. Smith v. McGregor, 96 N.C. 101, 1 S.E. 695. 

On plaintiff's appeal, New trial. 
On defendants' appeal, Affirmed. 

BARNHILL, J., dissenting: At  the time the defendant made compro- 
mise settlement of the claim and delivery proceeding instituted on the 
chattel mortgage, the note secured thereby was more than ten years old. 
The note was for $400. Plaintiff testified it was given for $114.85, money 
advanced, and the balance was additional security for real estate notes. 
The plaintiff, in his complaint in the claim and delivery action, demanded 
interest on the debt. That  demand has never been withdrawn. Nor, on 
this record, hare  the defendants ever been notified of his decision (appar- 
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ently made after he received the money) not to charge interest. I t  con- 
stituted a part  of his claim when settlement wa; made. The money 
advanced on the note with interest exceeded the $162.50 paid in  settle- 
ment thereof. The payment was made in  the settlement of the pending 
suit, and nothing was said about crediting any part of the payment on 
the real estate notes. 

When defendant purchased the land, he conveyed to plaintiff, in part 
payment, property valued a t  $1,300. There was an  undisclosed outstand- 
ing mortgage on the property conveyed to defendants in the sum of 
$3,500, together with taxes for five years, which defendants were com- 
pelled to satisfy in order to save the property. 

I n  August 1927 plaintiff instituted an action to ?njoin the defendants 
from cutting timber standing on the land conveyed to them. I n  his com- 
plaint he swore that he held no security for his notl2s other than the real 
estate mortgage. After defendants learned of the outstanding first mort- 
gage, they made no further payment on the real estate notes and resisted 
a suit on the $700 note. Tn 1928 plaintiff undertook to foreclose his real 
estate mortgage. 

These facts, in my opinion, repel any suggestion that defendants paid 
the $162.50 in  recognition of the alleged debt represented by the 'real  
estate notes, or with the intent that  any part thereof should be credited 
thereon. 

This is not a case where the debtor made a payment without directions 
as to its application, leaving the creditor to credit it on either debt. The 
payment was made for the specific purpose of settling the claim and 
delivery action and protecting the defendants' personal property con- 
veyed in  the chattel mortgage. The payment was not sufficient to cover 
the money advanced with interest thereon which was the primary con- 
sideration of the mortgage. The balance, if any, was to secure the real 
estate notes, or so plaintiff testified. 

,4 payment sufficient to arrest the statute of limii,ations must be made 
by the debtor as a part  payment on a larger indebtedness, known to and 
recognized by him and under circumstances which raise an  implied prom- 
ise to pay the balance. 34 9.J. 267. To hare  the effect of tolling the 
statute, the payment must be made and accepted a:, payment of part of 
the particular indebtedness in question under circumstances such as urar- 
rant  a clear inference that the debtor recognizes the whole of the debt 
as an existing liability and indicates his willingness, or at  least his obliga- 
tion, to pay the balance. The payment must be distinct, unequivocal, 
and without qualification, and the debt or obligation must be definitely 
pointed out by the debtor and an intention to discharge i t  in part  made 
manifest. 34 A.J. 265. 
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This rule has been adopted in this jurisdiction and is fully supported 
by decisions of this Court. Hewlett v. Schenck, 82 N.C. 234; Young  v .  
Alford, 113 N.C. 130, and cases cited; Rattle v. Battle, 116 N.C. 161; 
Supply  Co. v .  Dswd,  146 N.C. 191; Piano Co. v .  Loven, 207 N.C. 96; 
Bryant v. Kellum, 209 N.C. 112; Saieed v. Abeyounis, 217 N.C. 644; 
Anno. 36 A.L.R. 352, 156 A.L.R. 1084. 

The subject is fully discussed by Walker ,  J., in Supp ly  Co. v. Dowd, 
supra. And in Nance v. Hul in ,  192 N.C. 665, ddams ,  J., after stating 
the abbreviated rule, says: "It is necessary that the payment be volun- 
tary, that it be such as to imply in law that the debtor acknowledges the 
debt and distinctly promises to pay i t ;  but a payment made under circum- 
stances which repel such implied promise will not stop the running of 
the statute. (Citing cases.)" 

I t  may be that "recovery is usually determined by evidence, or agree- 
ment, and not by the plaintiff's demand." But here plaintiff has no 
evidence of any agreement other than the one contained in the written 
contract. He himself testified : "I have not got anything where anybody 
has agreed that any part of this (payment) should be credited on the real 
estate notes." I n  my opinion there is not a single fact or circumstance 
tending to show that the payment was "voluntary" in the sense it was 
intended as a payment on these notes, or was made in acknowledgment 
of that debt, or from which a promise to pay those notes may be implied. 
All the circumstances point in the other direction. 

Plaintiff admits that the payment made to satisfy the first mortgage 
is not sufficient to toll the statute. Had the personal property been sold 
under order in the claim and delivery action and the proceeds credited 
on the real estate notes, this would not suffice. That the amount was paid 
to save the personal property from sale does not, in my opinion, change 
this result. 

I vote to  affirm on both appeals. 

ERVIN, J., concurs in dissent. 
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NO. C-6254--HORACE JOURNIGAN v. LITTLE RIVER ICE COMPANT. 
No. C-6255-DORIS MAP JOURNIGAN, ADMX., v. LITTLE RIVER ICE 

COMPANY. 
No. C-6256-ALICE JOURNIGAN, A ~ a f x . ,  v. LITTLE RIVER ICE COMPANT. 

(Filed 2 February, 1951.) 

1. Executors and Administrators 3 9d: Death § 5- 

Where in an action for wrongful death it  is admitted that  plaintiff had 
not qualified as  administratrix, the court properly allows defendant to 
withdraw the admission in the answer of due qualification, to take volun- 
tary nonsuit on its cross-action, and thereupon to dismiss plaintiff's action. 

2. Trial §§ 22a, 22b- 

On motion to nonsuit, plaintiff's evidence is to be taken as  true and 
defendant's evidence in conflict therewith is to be rejected. 

3. Automobiles §§ 13, 1 8 h  (3)-Nonsuit on  ground of contributoiy negli- 
gence held properly denied. 

Plaintiffs' evidence was to the effect that  defendant's truck was travel- 
ing over the crest of a hill and speeded up in a n  effort to get around cars 
parked partly on the hard surface on its right side of the road and get 
back on its right side of the road before meeting the plaintiffs' vehicle, and 
that  the driver of plaintiff's' vehicle, traveling a t  a lawful speed, was 
forced to apply his brakes so that  the car skidded i:o its left, and that  the 
collision occurred on its left of the center of the highway, but before the 
back of the truck had crossed the center line to its right. Held: The fact 
that the collision occurred slightly to plaintiffs' left of the center line of 
the highway is not conclusive upon the issue of contributory negligence, 
and nonsuit on the ground of contributory negligence was properly denied. 

4. Death § 8- 

In  an action for wrongful death it  is error to permit plaintiff adminis- 
tratrix to testify that  intestate, who was her husband, had just come out 
of military service, a s  to the length of time he had been in the service, that 
they had a child two years old a t  the time of his death, and that she lost 
the home place to the mortgage people after his death, and that she paid 
his hospital and doctors' bills and burial expenses. 

5. S a m e  
The measure of damages for wrongful death is t l ~ e  present worth of the 

net pecuniary value of the life of deceased, to be ascertained by deducting 
the probable cost of his own living and his usual or ordinary expenses from 
his probable gross income which might have been ~?xpectrd from his own 
exertions during his life expectancy, taking into consideration his age, 
health, earning capacity, habits, ability, skill and his employment. 

APPEALS by defendant in  first two cases and by plaintiff i n  third case. 
f r o m  Grady, Emergency .Judge, M a r c h  Term, 1950, of WAKE. 
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Civil actions to recover damages for personal injuries and for wrongful 
deaths alleged to have been caused by the negligence of the defendant in 
a truck-automobile collision. 

As all three cases arose out of the same collision and are grounded on 
the same state of facts, they were, by consent, consolidated and tried as 
one case. However, as each case presents here a different question for 
decision, it will be necessary to separate them, in part at  least, after 
stating the basic facts. 

The record discloses that on the afternoon of 13 February, 1948, 
Milton Journigan invited his two brothers, Horace Journigan and Clyde 
Louis Journigan, and his uncle, Genie M. Journigan, to go with him 
to Wake Forest to see a show. They were traveling in Milton Journigan's 
Kaiser automobile, Milton driving, in a northerly direction along the 
Rolesville-Wake Forest paved highway when they collided with defend- 
ant's 1946 Chevrolet two-ton truck, loaded with coal, and bcing driven in 
a southerly direction by defendant's employee and agent, Paul Leslie 
Brown. The scene of the collision was in front of the Robert Edwards. 
house, which stands near the road on the western side at  the crest of a 
hill. A death had occurred in the Edwards home, and several automo- 
biles were standing or parked on the western shoulder of the road and 
partly on the hard-surface. A heavy snow had fallen some days before, 
and there were spots of snow and ice on the highway. A heavy fog 
prevailed and visibility was low. 

As the plaintiffs approached the Edwards house they saw the defend- 
ant's truck loom up over the crest of the hill on their side of the road. 
Apparently the truck speeded up in an effort to get around the parked 
cars and back on its side of the road before meeting the plaintiffs. I n  
this it failed. Milton Journigan put on his brakes which caused his 
automobile to skid sideways and slightly to his left and the two vehicles 
collided somewhat over the center line on the plaintiffs' left, but before 
the truck had entirely cleared the center of the highway. 

During the trial of the consolidated causes and before the evidence was 
closed, it was made to appear to the court that in No. C-6256 Alice 
Journigan had never qualified as administratrix of the estate of her 
deceased husband, Genie M. Journigan. Whereupon the court allowed 
the defendant to withdraw the admission made in its answer to plaintiff's 
allegation of due qualification and to suffer a voluntary nonsuit on its 
cross-action and counterclaim, and dismissed the plaintiff's action. Ex- 
ception. 

The defendants denied all allegations of negligence made by the plain- 
tiffs, filed a cross-action and counterclaim against Horace Journigan 
and the administratrix of Milton Journigan and also pleaded contribu- 
tory negligence in bar of their right to recover. 
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Upon issues thus joined and raised by the pleadings in the first two 
cases, Nos. C-6254 and (2-6255, the jury returned the following verdicts : 

"1. Was Milton Journigan killed and Horace Journigan injured in his 
person by the negligence of the defendant, Little River Ice Company, Inc., 
as alleged in the complaint? Answer : Yes. 

"2. I f  so, was Milton Journigan also guilty of negligence which con- 
tributed to his death, as alleged in the answer? Answer : KO. 

"3. Was the defendant's truck injured by the negligence of Milton 
Journigan, as alleged in the defendant's cross-bill and counterclaim? 
Answer: No. 

"4. What amount of damages, if anything, is Doris M. Journigan, 
Administratrix of Milton Journigan, deceased, entitled to recover of the 
defendant because of the wrongful death of her husband, Milton Journi- 
gan ? Answer : $5,000 plus $607.00. 

"5. What amount of damages, if anything, is Doris M. Journigan, 
bdministratrix, entitled to recover of the defendant because of injuries 
to the Kaiser automobile belonging to her deceased husband? Answer: 
$2100.00. 

"6. What amount of damages, if anything, is Horace Journigan en- 
titled to recover of the defendant? Answer: $1250.00 plus $1249.77. 

"7. What amount of damages, if anything, is the defendant entitled to 
recover of Doris M. Journigan, Administratrix of Milton Journigan, 
deceased, because of injuries to and damages incident to the injuries to 
its Chevrolet truck? Answer: None." 

From the order of the court dismissing the plaintiff's action in No. 
(1-6256, she appeals, assigning error; and from judgment on the verdict 
in the first two cases, Nos. (2-6254 and (2-6255, the defendant appeals, 
assigning errors. 

R i c k e t t  & B a n k s  for plaint i f f ,  appel lant ,  and  plaintif fs,  appellees. 
A. J .  Fle tcher  and  F. T .  Dupree ,  Jr., for de fendan t ,  appel lant ,  ap- 

pellee. 

STACY, C. J. Three separate questions are presented for decision in 
the appeals herein. 

Firs t .  P ln in f i f f '  s  Appea l  in N o .  C-625-Al i ce  Journ igan  Case:  

I n  the face of the admission that Alice Journigan has not in fact quali- 
fied as administratrix of Genie M. Journigan's estate and that no personal 
representative has ever been appointed to administer thereon, it is difficult 
to perceive how Alice Journigan finds any ground upon which to stand 
as an appellant. She denominates herself on appeal as "The plaintiff," 
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but there is no such plaintiff as "Alice Journigan, administratrix of 
Genie M. Journigan, deceased," and she may not prosecute the action in 
her individual capacity. Howell v. Comrs., 121 N.C. 362, 28 S.E. 362; 
Hood v. Tel. Co., 162 N.C. 70, 77 S.E. 1096. "Under the statute, the 
only person who can sue is the personal representative of the deceased." 
Howell v. Comrs., supra; Hall v. R. R., 149 N.C. 108, 62 S.E. 899; 
Brown v. R. R., 202 N.C. 256, 162 S.E. 613, 74 A.L.R. 1273; n7hitehend 
o. Branch, 220 N.C. 507, 17 S.E. 2d 637; McCoy v. R .  R., 229 N.C. 57, 
47 S.E. 2d 532. 

Indeed, where one sues as administrator, upon denial of his right to 
recover, he may be required to produce on the trial his letters of admin- 
istration as evidence of his title. Kesler v. Roseman, 44 K.C. 389. 

I f  and when Alice Journigan does in fact qualify as administratrix of 
her husband's estate, will be time enough to hear her as such representa- 
tive. Harrison v. Carter, 226 N.C. 36, 36 S.E. 2d 700 ; Snipes v. Estates 
Administration, 223 N.C. 777, 28 S.E. 2d 495; Reynolds v. Cotton Mills, 
177 N.C. 412, 99 S.E. 240. 

On the record ae i t  now appears, there was no error in dismissing her 
action. 

Second. Defendnnt'r Appeal i n  No.  C-6254-Horace Journigan's Case. 

The principal question for decision in this case is whether the plain- 
tiff's evidence, taken in its most favorable light, survives the demurrer, 
carries the case to the jury, and suffices to sustain the judgment for 
plaintiff. 

The plaintiff's evidence is in sharp conflict with that of the defendant 
in respect of the speed of the two vehicles, especially as i t  relates to the 
speed of the Journigan car. The plaintiff's witnesses place the speed of 
the truck a t  30 miles an hour and that of the car at 30 or 35 miles an hour. 
Defendant's witnesses, on the other hand, testified that the truck was 
traveling approximately 15 or 20 miles an hour, "not over 25 to 30" 
miles an hour before the collision, and had stopped or was not going over 
five miles an hour a t  the moment of impact, and that the Journigan car 
was running between 70 and 90 miles an hour, which caused i t  to skid on 
the slippery road when the driver applied his brakes. 

On demurrer to the evidence or motion for judgment as in case of 
nonsuit we take the plaintiff's evidence as true and reject the defendant's 
evidence in conflict therewith. Braford  v. Cook, 232 N.C. 699. 

The fact the impact occurred slightly over the center line and on the 
western side, which was to the plaintiff's left, is not controlling or con- 
c lus i~e  on the issue of contributory negligence. I t  is the position of 
plaintiff that the truck looming u p  over the hill on its left side of the road 
and speeding up in order to get around the parked cars before returning 
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to its right side of the road, forced the driver of the Journigan car to 
apply his brakes and thus produced the collision. 

The trial court properly overruled the demurrer to the evidence and 
submitted the case to the jury. Williams v. Kirkmun, 232 N.C. 609, 
61 S.E. 2d 706; Howard v. Bell, 232 N.C. 611. 

We find no error in No. C-6254--Horace Journigan's Case. 

Third.  Defendant's Appeal in No. C-625.5-Dctris May Jountigan's 
Case : 

This case stands on a parity with No. C-6254--Horace Journigan's 
Case, so far  as the question of nonsuit is concerned. What has just been 
said in that case applies equally here. 

There is a bit of evidence in this case, however, which requires some 
additional and separate consideration. 

Over objection, the plaintiff was allowed to testify that her husband, 
Milton Journigan, had just come out of the military service and the 
length of time he had been in the service; that they had a child, two years 
old, a t  the time of his death; that she lost the home place to the mortgage 
people after his death, and that she paid his hospital and doctors' bills 
and burial expenses amounting to $655.00. Motion to strike; overruled ; 
exception. 

Under the pertinent decisions, it would seen1 that this evidence was 
incompetent on the measure of damages. McCoy v. R. R., 229 N.C. 57, 
47 S.E. 2d 532. 

I t  is provided by G.S. 25-174 that in an action for wrongful death the 
plaintiff may recover such damages "as are a fair  and just compensation 
for the pecuniary injury resulting from such death." I t  is further pro- 
vided in G.S. 28-173 that the amount recovered in such action is not 
liable to be applied as assets of the estate of the deceased, except as to 
burial expenses, "but shall be disposed of" accordjng to the statute of 
distributions of personal property in case of intestacy. Hanks u. R. R., 
230 N.C. 179, 52 S.E. 2d 717. 

The measure of damages in actions for wrongful death is the present 
worth of the net pecuniary value of the life of the deceased to be ascer- 
tained by deducting the probable cost of his own living and usual or ordi- 
nary expenses from his probable gross income which might be expected 
to be derived from his own exertions during his life expectancy. Car- 
penter I?. Power Co., 191 N.C. 130, 131 S.E. 400; Qurley v. Power Co., 
172 N.C. 690, 90 S.E. 943. I n  arriving at  the net pecuniary value of the 
life of the deceased, the jury is at  liberty to take into consideration the 
age, health and expectancy of life of the deceased, his earning capacity, 
his habits, his ability and skill, the business in which he was employed 
and the means he had for earning money, the end of it all being, as 
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expressed i n  Kesler v. Smith, 66 N.C. 154, t o  enable the  jury fa i r ly  to  
arr ive a t  the  net  income which the  deceased might  reasonably be expected 
to  e a r n  f r o m  his  own exertions, had  his  dea th  not ensued, and  thus  assess 
the pecuniary worth of the deceased to his  family, had  his l i fe  not  been 
cu t  short  by  the  wrongful  act  of the  defendant. Burns v. R. R., 125  N.C. 
304, 34 S.E. 495;  Burton v. R. R., 8 2  N.C. 505. 

A new t r ia l  will be ordered i n  this case, limited, however, to  the  issues 
of damages. 

T h e  results, then, a r e  : 
I n  No. C-6256-Alice Journigan 's  Case, Affirmed. 
I n  No. C-6254-Horace Journigan 's  Case, N o  error. 
I n  No. C-6255-Doris M a y  Journigan 's  Case, P a r t i a l  new trial. 

WILLIAM HOWARD TUCKER (EMPLOYEE)-PLAIXTIFF, V. C. V. LOWDER- 
MILK (EMPLOYER) A N D  FIDELITY & CASUALTY COMPANY O F  NEW 
PORK (CARRIER), DEFEFDANTS. 

(Filed 2 February, 1951.) 

1. Master and Servant 8 40- 
Where it  is in evidence that  defendants agreed that  plaintiff employee's 

disability resulted from the accident and there is evidence that  a subse- 
quent disability was accompanied by similar pain in the employee's back 
and chest, and there is expert opinion testimony that  plaintiff had injured 
an intervertebral disc, which injury would not show up on an X-ray, held 
the evidence supports the finding that  the subsequent disability resulted 
from the accident notwithstanding testimony by other expert witnesses 
that  they were unable to find any definite and conclusive cause for plain- 
tiff's subsequent condition. 

2. Master a n d  Servant 5 55d- 
If there is any competent evidence to support a finding of fact by the 

Industrial Commission, such evidence is conclusive on appeal, even though 
there is evidence that  mould support a finding to the contrary. 

3. Master and  Servant 3 53a- 
An agreement for the payment of compensation which is approved by 

the Commission is as  binding as  an award. G.S. 97-87. 

4. Master and  Servant 8 53c- 
The parties entered into a n  agreement for payment of compensation, 

approved by the Industrial Commission, which provided for payment of 
compensation "for necessary weeks" and stipulated that the employee had 
theretofore returned to work. The employer notified the Commission of 
final payment under such agreement, G.S. 97-18 ( e ) .  Held: A request for 
review of the award for changed condition made some sixteen months 
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thereafter is barred, G.S.  97-47, since the disability for which compensa- 
tion was agreed to be paid presumably terminat'ed when the employee 
returned to work prior to the execution of the agreement, and therefore 
the phrase of the agreement "for necessary weeks" cannot be enlarged 
to include the subsequent disability. 

Where the parties agreed to the payment of compensation, approved by 
the Industrial Commission, the twelve month period for the filing of 
request for review of the award for changed condition expires twelve 
months after the last payment of compensation under the agreement, not- 
withstanding that the last payment for medical expenses may have been 
made at  an appreciably later date. 

APPEAL by defendants from Sinlc, J., August Special Term, 1950, of 
GUILFORD. 

This is a proceeding for compensation, under the provisions of the 
North Carolina Workmen's Compensation Act, for an  injury by acci- 
dent arising out of and in the course of the emplojment of the plaintiff 
by the defendant, C. V. Lowdermilk, on 26 March, 1948. The defendant 
Fidelity & Casualty Company of New York, was the insurance carrier 
of its codefendant at  the time of the accident. 

The plaintiff, William Howard Tucker, was employed as a brickmason. 
On the above date a scaffold on which the plaintiff was working collapsed 
and he fell to the ground, landing on his feet. He  did not appear to be 
hurt, declined medical attention, and worked the following week. On 
5 April, 1948, he was taken to the hospital, at which time he was suffering 
with pneumonia and severe pain in his back and &st. Careful medical 
examination failed to disclose any apparent reason for the severe pain. 
X-rays of the chest and back failed to reveal any fracture or other injury. 

The employer reported the accident to the Industrial Commission on 
22 April, 1948, and on 30 April, 1948, the plaintiff, the employer and 
the carrier executed an agreement for compensation for disability on the 
Commission's Form 21, which was received by the Commission on 2 May, 
1948, and approved by it on 12 May, 1948. The parties agreed upon the 
following facts: (1) The date of the accident; (2 )  that the disability 
resulted from an injury by accident arising out of and in the course of 
the employment; (3) that disability began 5 April, 1948 ; (4) that plain- 
tiff's actual average weekly wage was $55.00; (5 )  that the employer 
"shall pay to the said William H. Tucker compensation at  the rate of 
$21.00 per week, payable now beginning from 13 April, 1948, and con- 
tinuing for necessary weeks"; and (6 )  that the employee had theretofore 
returned to work on 19 April, 1948. 

The plaintiff signed a final settlemt>nt receipt on the Commission's 
Form 27, on 28 April, 1948, covering compensation at the rate of $24.00 
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per week from 13 April, 1948, to 18 April, 1948, subject to review as 
provided by law. This Form contained a statement to the effect that the 
report closed the case. The report was signed by the defendant carrier 
on 14 May, 1948; and according to the record this receipt was received 
by the North Carolina Industrial Commission on 15 May, 1948. 

I n  accordance with the above agreement and the final settlement re- 
ceipt, the defendant carrier paid compensation to the plaintiff on 28 
April, 1948, covering the period from 13 April, through the 18th. NO 
other compensation payments have been made to the plaintiff. The de- 
fendant carrier also paid certain medical bills for services rendered to 
the plaintiff before and after the execution and approval of the agreement 
for compensation. All of these bills were paid with the approval of the 
Commission. some of them as late as December. 1948. 

After the plaintiff recovered from pneumonia he returned to work and 
worked continuously, with the exception of four days in August, until 
12 October, 1948, when he entered Wesley-Long Hospital, at  which time 
he was suffering with severe pain in the mid-thoracic portion of the back. 
The pain was of such severity as to require the use of narcotics to relieve 
it. He  lost about six weeks' time and thereafter returned to work, but 
re-entered the hospital for further treatment in April, 1949. 

A request for a hearing before the Industrial Commission ('to deter- 
mine what additional compensation, if any, was due him," was made by 
the plaintiff on 6 September, 1949. 

The hearing before the Commissioner resulted in an award in favor of 
the plaintiff. The defendants appealed to the full Commission. The 
Commission set aside the findings and award made by the hearing Com- 
missioner and found the facts a i d  made its conclusions of law. 

The Commission found as a fact that as a result of the accident on 
26 March, 1948, the plaintiff had a recurrence of disability on 1 2  Octo- 
ber, 1948, and was temporarily totally disabled for a period of five weeks 
and six days; that he was again temporarily totally disabled as a result 
of said accident for a period of five weeks prior to the date of the hearing, 
and as a result of the aforesaid accident the plaintiff has suffered a 
permanent injury to his back, chest and spine, which injury had not 
reached its maximum improvement at the time of the hearing. 

The Commission held as a matter of law the  lai in tiff's claim for com- 
pensation was not barred by G.S. 97-47, and awarded compensation, 
retaining the cause for final order until the permanent disability of the 
plaintiff could be ascertained and rated. 

The defendants appealed to the Superior Court. The award of the 
Commission was affirmed, and the defendants appealed to the Supreme 
Court. 
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Hughes & Hines for plaintiff. 
Smith ,  Wharton,  Sapp & Moore for defendants. 

DENNY, J. The defendants seriously contend the evidence is insuffi- 
cient to support a finding that  the plaintiff is disabled, and, if so, tha t  
such disability is the result of the accident of 26 March, 1948. 

I t  is t rue the plaintiff has been examined and re-examined by a num- 
ber of medical experts, and they are unable to find any  definite and con- 
clusive cause for the plaintiff's condition. B u t  i n  the original agreement 
for compensation, these defendants agreed that  plaintiff's disability re- 
sulted from an  injury by accident arising out of and in  the course of his 
employment, and his complaint then with respect to severe pain in  his 
back and chest was similar to the condition which incapacitated him later. 
Moreover, one physician who examined the plaintiff on 5 April, 1948, 
and reported that  in his opinion the plaintiff had no permanent injury, 
testified in  the hearing below that  he had changed his mind and is now 
of the opinion the plaintiff has some injury to his intervertebral disc. 
And, according to the testimony adduced in the hearing below, such an  
in jury  would not show in an X-ray. 

We think the finding of the Commission i11 this respect must be upheld ; 
since under our practice, if there is any competent evidence to support a 
finding of fact of the Industrial Commission, such ~Tnding is conclusive 
on appeal, even though there is evidence that  would have supported a 
finding to the contrary. Creighfon 71. Snipes, 227 1V.C. 90, 40 S.E. 2d 
612; Rezois 11. Ins. Co., 226 N.C. 325, 38 S.E. 2d 97;  Hegler v. Mills Co., 
224 N.C. 669, 31  S.E. 2d 918 ; Kearns v. Furniture Co,., 222 N.C. 438, 23 
S.E. 2d 310; Buchnnan e. Highzilay Corn., 217 N.C. 173, 5' S.E. 2d 383; 
Knight v. Body Co., 214 N.C. 7, 197 S.E. 563; Swink z*. Asbestos Co., 
210 N.C. 303, 186 S.E. 255. 

The more serious question presented for determination, is whether or 
not, under the facts and circumstances disclosed by the record, the plain- 
tiff's claim for compensation was barred under the provisions of G.S. 
97-47, a t  the time he requested a hearing. This statute limits the right 
of review to twelve months from the date of the last payment of com- 
pensation pursuant to an  award, except in cases in which only medical or 
other treatment bills are paid. I n  such cases review is limited to twelve 
months from the date of the last payment of such bills for medical or 
other treatment, paid pursuant to the provisions of' the Compensation 
Act. 

An agreement for the payment of compensation wlien approved by the 
Commission is as binding on the parties as an order, decision or award 
of the Commission unappealed frorn, or an  award of the Commission 
affirmed upon appeal. G.S. 97-37. 
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The Commission concluded as a matter of law that the plaintiff is 
entitled to additional compensation, notwithstanding he made no request 
for a hearing, or for additional compensation, until after the expiration 
of more than sixteen months from the date of the last payment of com- 
pensation. The Commission construed the agreement to pay compensa- 
tion beginning from 13 April, 1948, and cont inuing for necessary weeks  
to require the defendants to pay compensation to the claimant for his 
period of temporary total disability beginning 12 October, 1948, which 
period coupled with his previous period of disability exceeded 28 days, 
making the defendants also liable for the deducted waiting period from 
5 April through the 12th. G.S. 97-28. Therefore, the Commission held 
the defendants had not made final payment for the "necessary weeks" as 
required by the agreement. 

I n  support of the above interpretation of the agreement executed by 
the parties and approved by the Commission, the Commission relies upon 
its Rule #13, promulgated pursuant to the authority contained in G.S. 
97-80 (a ) ,  the pertinent part of which reads as follows: "Compensation 
cannot be discontinued after an award has been made or an  agreement 
between parties approved until the full award has been paid, except that 
in case the award is made during disability, such disability is presumed 
to last until the employee returns to work . . ." 

We do not concur in the conclusion of law with respect to the payments 
required under the agreement for the payment of compensation, nor do 
we think the Commission's Rule #13 has any material bearing on the 
question before us. However, if an award is made, payable during dis- 
ability, and there is a presumption that  disability lasts until the employee 
returns to work, there is likewise a presumption that disability ended 
 hen the employee returned to work. 

We construe the agreement to pay compensation beginning with 1 3  
April und  cont inuing for necessary weelcs, to direct the payment of corn- 
penqation to the claimant only from the 13th April until he returned to 
work; since the agreement at  the time of its execution set forth the fact 
that the claimant had already returned to work. 

Furthermore, G.S. 97-18 (e) ,  requires the employer within sixteen 
days after final payment of compensation has been made to notify the 
Commission that such final papmelit has been made, the total amount of 
compensation paid, etc. The report required by this statute was signed 
by the claimant on 28 April, 1948, by the defendant carrier on 14 May, 
1948, and according to the record, received by the Commission on 15 May, 
1948. , h d  while the Commission finds as a fact that the first knowledge 
it had of the existence of this report was when it was introduced before 
the hearing Commissioner on 12 October, 1949, the finding is not sup- 
ported by the record. The following statement appears on the face of 
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the report: "Received 5-15-48, N. C. Industrial Commission." And the 
certificate of the Secretary to the Commission, in certifying the original 
records in the proceeding to the Superior Court of Guilford County, 
contains the following statement: "That on 15 Ma-y, 1948, the Commis- 
sion received from the insurance carrier a final settlement receipt signed 
by the plaintiff on 28 April, 1948, showing compenstltion was paid in the 
amount of $20.57 and medical expense in the amount of $20.00, and that 
plaintiff had returned to work on 19 April, 1948, at his original wage of 
$55.00 per week." 

We think the provisions of G.S. 97-47 are controlling on this appeal. 
And sfnce the plaintiff's request for a review was not made until after 
the expiration of more than twelve months from the last payment of com- 
pensation, made pursuant to the agreed settlement, his claim for addi- 
tional compensation by reason of his changed condition is barred. Lee 
u. Rose's Stores, Inc., 205 N.C. 310, 171 S.E. 87; li'night v. Ford Body 
Oo., supra. And the payment of medical bills by the carrier did not 
extend the time for review, since compensation had been agreed upon and 
paid. flee Whitted u. Palmer-Bee Co., 228 N.C. 447. 46 S.E. 2d 109. 

The case of Hanks 1.. Ctilities Co., 210 N.C. 312, 186 S.E. 252, upon 
which the appellee is relying, dealt with an entirdy different factual 
situation from that presented on the present appeal, and is therefore not 
controlling in the instant case. 

The judgment entered below affirming the award of the Commission, is 
Reversed. 

THE BOARD OF COMMISSIONERS O F  ROXBORO r. MAGGIE BUMPASS, 
ELSIE BUMPASS, L. &I. CARLTON, TRUSTEE, AND PERSON COUNTY, 
ORIGINAL DEFENDANTS, ROXBORO BUILDING & LOAN ASSOCIATION, 
T. F. DAVIS, TRUSTEE, JOHN D. CLAY AND WIFE, GERTRUDE M. CLAY, 
ALSTON B. CLAY AND MRS. ALSTON B. CLAY AND DEE A. CLAY, 
INTERVENORS, A N D  HUBERT LUNSFORD, ADDITIONAL DEFENDANT. 

(Filed 2 February, 1951.) 
1. Taxation 8 40c- 

Theowner of the remainder subject to a life estatcl is a necessary party 
in an action to foreclose a tax lien under G.S. 105-414. 

2. Same: Process 8 & 

Service of process by publication is in derogation of the common law 
and every statutory prerequisite must be observed. G.S. 1-98, G.S. 105-391. 

3. Same-- 
The affidavit sulficient in form to support an order for service by publica- 

tion is jurisdictional, and the affidavit must state the cause of action with 



N. C.] FALL TERM, 1950. 191 

sufficient particularity to disclose its nature and to enable the court to 
determine its sufficiency, C.S. 1-98. 

4. Same- 
Failure of the affidavit for service by publication to state the cause of 

action cannot be cured by the complaint filed in the action when the 
affidavit and complaint are not filed simultaneously and it appears a5rma- 
tively that the complaint was not considered as the basis of the clerk's 
findings. Whether a complaint which does not mention the remainderman 
in its body and is ambiguous in setting out her interest, states a cause of 
action against her in a tax foreclosure, G.S. 105-414, qumre? 

5. Taxation 8 40g- 
A remainderman who has been served only by publication based upon 

a fatally defective affidavit, may attack the tax foreclosure more than one 
year afterward since neither G.S. 105-393, nor any statute of limitations 
can bar the right to attack a judgment for want of jurisdiction. 

6. Constitutional Law 8 B l  : Judgments 8 18- 
Notice and an opportunity to be heard are prerequisites of jurisdiction, 

and jurisdiction is prerequisite to a valid judgment. 

7. Judgments 8 27b- 
No statute of limitations can bar the right of a litigant to attack a 

judgment on the ground that he had not been served with summons or 
brought into court in any manner sanctioned by law. 

BPPEAL by movant Elsie Bumpass Doggett from Hatch, Special Judge, 
September Special Term 1950, PERSON. Reversed. 

Civil action to foreclose tax lien, heard on motion of Elsie Bumpass 
Doggett and her husband to vacate the decree of confirmation and the 
deed executed pursuant thereto. 

On 18 December 1919, William Bumpass conveyed the land described 
in the complaint to Maggie Bumpass, his wife, for  life, with remainder 
in fee to his daughter, Elsie Bumpass, by deed duly recorded in  Person 
County 9 February 1920. 

During the years 1934 to 1941, both inclusive, the property was carried 
on the tax books of the town of Roxboro under the name "William 
Bumpass' estate." Taxes assessed for said years being in default, plain- 
tiff, on 29 September 1942, instituted this action under G.S. 105-414 to 
foreclose its tax lien on said property. 

Feme morant's maiden name appears in the caption to the action but 
i t  nowhere appears in the complaint. I t  is not alleged that  she is the 
owner of a remainder interest in the property, and i t  nowhere appears, 
save from the mere description of the property itself, that  the action is to 
foreclose a tax lien on property of which the feme movant is the owner, 
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subject to the life estate of Maggie Bumpass. The nearest approach to 
an allegation of that  type is as follows : 

"6. That  the defendant(s) claim interest in said 
property as mortgagee 

trustee 
owners." 

On 1 October 1942, the sheriff of the county returned the original 
summons endorsed "Elsie Bumpass N O T  T O  BE F O U N D  in Person 
County." 

On 15 October 1942, the plaintiff filed with the vlerli an affidavit for 
publication of summons in  which it is stated that  "EJsie Bumpass cannot 
bc found in Person County, a diligent search has been made and the 
plaintiff is unable to locate the said defendant, Elsie Bumpass, in the 
State of North Carolina." KO reference is made therein to the existence 
of a cause of action or the nature thereof. 

On the said date the clerk entered a n  order of publication reciting that  
said defendant, after due diligence, cannot be found in the State and "It  
appearing . . . from the affidavit of the plaintiff . . . that  a cause of 
action exists in favor of the plaintiff against the said defendant, Elsie 
Bunipass, and i t  further appearing from said affidavit tha t  'the subject 
of the action is real property in this state, and the defendant, Elsie 
Bumpass, has or claims, or the relief demanded consists wholly or in part  
in excluding her from any actual or contingent liens or interest therein.' " 
Pursuant to said order, notice of the action was duly published. 

On 'i December 1942 the clerk entered judgment by default in the sum 
of $48.34 with penalties and appointed a commissioner to make sale. 
The  property was sold, after statutory advertisement, and the sale thereof 
was reported to and corlfirmed by the c l t ~ k .  The commissioner executed 
deed as dirrcted in the decree of confirm:ttion. 

The property. worth a t  the time about $2,000. sold for $425. 
Elsie Bumpass, on 20 May 1928, married J .  W. Doggett and since that  

time has resided in Guilford County. Since her marriage she has visited 
11er stepmother, her uncles, and cousins living in Roxboro about once a 
month and is \w!l known in Person County. 

0x1 or about 2 Alpri l  1949, she and her husband made a special appear- 
ance hefore the clerk and moved to  raeate the decree of confirmation and 
the commissioner's deed executed pursuant thereto, in so f a r  as they affect 
her title to the premises, for the remon that  they hsd neTer been made 
parties to said proceeding in their own proper names and were never 
served with procrss therein. The motion was snppo~ ted  by affidavit set- 
ting forth the facts. 

The clerk denied the motion. On appeal, the judge below, after finding 
the essential facts. entered judgment vacating the proceeding as to the 



N. C.] FALL TERM, 1950. 193 

male movant and denying the same as to the feme movant. She excepted 
and appealed. 

A. A. McDonald, Victor 8. Bryant, and Robert I .  Lipton for appellant, 
Elsie Bumpass Doggett. 

Robert E. Long for the Board of Commissioners of Roxboro. 
Davis & Davis for R o x b ~ r o  Building h Loan Association. 
iMelvin If. Burke for Dee A. Clay. 

BARNHILL, J. The ferns movant is the owner of the property described 
in the complaint, subject to the life estate of Maggie Bumpass. She is 
therefore a necessary party to this action. Wilmington v. Merrick, 231 
N.C. 297; Eason v. Sponce, 232 N.C. 579. 

The plaintiff sought to bring her in and ~ubject  her to the jurisdiction 
of the court by service of summons by publication. Whether the pro- 
ceeding in this respect was sufficient for that purpose is the primary 
question. 

The service of process by publication is in derogation of the common 
law and the statute making provision therefor must be strictly construed. 
The court must see that every prerequisite prescribed exists in the par- 
ticular case before it grants the order of publication. ,Spiers v. Halstead, 
71 N.C. 209; Windley v. Bradway, 77 N.C. 333; Wheeler v. Cobb, 75 
N.C. 21 ; Faulk v. Smi fh ,  84 N.C. 501 ; Bacon v. Johnson, 110 N.C. 114; 
Rodriguez v. Rodriguez, 224 N.C. 275, 29 S.E. 2d 901. 

The statute prescribes, with particularity and caution, the cases and 
causes in which, and the conditions upon which, such service will be 
authorized. G.S. 1-98 and 105-391. I t  expressly designates the facts 
which must be made to appear to the court by affidavit as the basis for an 
order of service by publication. The affidavit required to support an 
order for service of summons by publication is jurisdictional. The omis- 
sion therefrom of any of the essential averments on which an order for 
substitute service is predicated is fatal. Groce v. Groce, 214 N.C. 398, 
199 S.E. 388; Rodriguez 1.. Rodriguez, supra; Rimmons v. Simmons, 228 
N.C. 233, 45 S.E. 2d 124. 

"Everything necessary to dispense with personal service of the sum- 
mons must appear by affidavit." Davis 2). Davis, 179 N.C. 185, 102 S.E. 
270. 

The affidavit must make it appear that a cause cf action exists in 
favor of the plaintiff against the defendant upon whom such service is 
sought, G.S. 1-98, and the cause of action must be stated with such clear- 
ness and comprehension as may enable the court to determine its suffi- 
ciency. Spiers v. Halstead, supra; Bacon v. Johnson, supra; Martin v. 
Martin, 205 N.C. 157, 170 S.E. 651. While the statement of the cause 
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of action as set out in the affidavit may be abbreviated, i t  must be suffi- 
cient to disclose the nature of the action. 

Here the affidavit contains no reference to a cause of action. I t  merely 
makes i t  appear that  Elsie Bumpass cannot, after a diligent search, be 
found in this State. I t  is insufficient to support the order of publication. 

But the plaintiff stressfully contends that any defect in the affidavit 
is cured by the complaint which was on file when the affidavit was pre- 
sented. I t  relies on the clecisions in Dauis D. Davis, supra; Bank v.  
Tolbert, 192 N.C. 126, 133 S.E. 558; and Martin I ) .  Xart in ,  supra. But  
these decisions can afford plaintiff little comfort, for they are clearly 
distinguishable. 

I n  the Davis cnsr a verified complaint and the affidavit were filed 
contemporaneously. Both were presented to the clerk with the ~roposed 
order for service by publication. 

The court in the Tolhert case concluded that the affidavit was suffi- 
cient. I t  commented that, in that case, the jurisdiction of the court, as 
to the subject of the action, need not be shown by affidavit, and that, i n  
any event, jurisdiction of the subject matter appears from the facts 
alleged in the complaint. The complaint was not used to supplement 
the affidavit. 

I n  the hfnr t in  case the plaintiff requested the court to consider the 
complaint as an  affidavit upon which an order for service by publication 
should be issued. The court in its opinion stated the rule followed in the 
Davis case as follows : ". . . if a verified complaint containing the neces- 
sary allegations be filed simultaneously with the affidavit, the complaint 
may be treated as an amendment or complement which cures the defect." 
This rule applies when i t  appears that  the clerk considered the conlplaint 
as the basis, in whole or in part, of his order. 

But  in this case the complaint and affidavit were not filed simultane- 
ously. At the time the affidavit was presented, the complaint had been 
on file more than fifteen days. The clerk was not required to search his 
files to ascertain whether there was some pleading of record which might 
supplement the defective affidavit. I t  affirmatively appears that he did 
not do so. H e  expressly cites the affidavit as the basis of his findings. 

Furthermore, even if we resort to the complaint, it is a t  least doubtful 
whether that states the cause of action the plaintiff now asserts i t  relied 
upon. While i t  appears in the caption as one of the defendants, the name 
of Elsie Bumpass is not contained in  the body of the complaint. The 
one allegation of her interest in the controversy-if' it  may be so con- 
sidered-is ambiguous and misleading. 

The plaintiff likewise relies on G.S. 105-393, which provides that  no 
proceeding to contest the title conveyed in a tax foreclosure action, or 
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motion to reopen or set aside the judgment therein, shall be entertained 
after the expiration of one year. Rut  this statute will not avail here. 

Notice and an  opportunity to be heard are prerequisites of jurisdic- 
tion, Wilmington v. Merriclc, supra; Eason v. Spence, supra, and juris- 
diction is a ~ r e r e q u k i t e  of a valid judgment. illcRary v. McRary,  228 
N.C. 714, 47 S.E. 2d 27. The Legislature is without authority to dis- 
pense with these requirements of due process, and lapse of time cannot 
satisfy their demands. N o  statute of limitations, therefore, can bar the 
right of a litigant to assert that  he is not bound by a judgment entered in 
a cause of which he had no legal notice. 

The decree of confirmation of the sale, entered by the clerk in the 
original foreclosure proceeding, does not suffice to bar Elsie Bumpass 
Doggett, the movant, or to  authorize the conveyance of her remainder 
interest in the property. Therefore, the judgment entered in the court 
below, in so f a r  as i t  affects her interest in the property, must be 

Reversed. 

LILLIE MAE CHAMBERS, bll HER NEXT FRIEND, ROSE CHAMBERS, v. 
MRS. BARNA ALLEN, JOHN ALLEN, MARY FRANKLIN, MRS. W. I. 
FARRELL, MRS. JANE ALLEN ROSS, MRS. KATHERINE A. MASH- 
BURN, GEORGE C. ALLEN AND JAMES B. ALLEN, CO-PARTNERS, TBAD- 
ING AS BARNA ALLEN COMPANY, 

and 
GENEVA CHAMBERS, BY HER NEXT FRIEND, ROSE CHAMBERS, v. MRS. 

BARNA ALLEN, JOHN ALLEN, MARY FRANKLIR, MRS. W. I. FAR- 
RELL, MRS. JANE ALLEN ROSS, MRS. KATHERINE A. MASHBURN, 
GEORGE C. ALLEN AND JAMES B. ALLEN, CO-PARTNERS, TRADING AS 

BARNA ALLEN COMPANY. 

(Filed 2 February, 1951.) 

1. Automobiles 18h (2)- 
Plaintiffs' evidence tending to show that the driver of defendants' truck 

passed the truck in which plaintiffs were riding on its right and turned 
right into a driveway, causing the rear of the truck, which was loaded with 
lumber, to whip around and hit the radiator of the truck in which plain- 
tiffs were riding, causing the injuries in suit, i 8  held sufficient to overrule 
defendants' motion to nonsuit notwithstanding that defendants' evidence 
was in sharp conflict with that of plaintiffs. 

2. Automobiles 9 l8i: Trial 3 1 b  

The action of the trial court in leading pertinent statutes regulating the 
operation of motor vehicles upon the public highways, without applying 
the law to the evidence in the case fails to comply with G.S. 1-180, and a 
new trial is awarded upon exceptions to the charge. 



196 I N  THE SUPREME COURT. [233 

APPEAL by defendants from Phillips, J., February Term, 1950, of 
MOORE. 

These are civil actions instituted for m d  on behalf of the minor plain- 
tiffs by their father, Rose Chambers, as next friend, to recover damages 
for personal injuries sustained by the minor plaintiffs as a result of the 
alleged negligence of the defendants. 

These cases were consolidated by consent of the parties for the pur- 
pose of trial. 

The  plaintiffs allege that  on 6 December, 1947, they were riding with 
their father, Rose Chambers, in his pick-up truck along the highway, 
which truck was being operated in a careful, prudent and lawful manner, 
when the defendants' truck, while being operated in a fast and unlawful 
manner was driven past the vehicle of Hose Chambers and was suddenly 
cut sharply to the right and caused to run  into the Chambers truck, 
thereby causing serious injuries to the plaintiffs. 

The defendantq denied the rnaterial allegations of the respectire com- 
plaints and alleged as a further answw and defense thereto that  the 
collision and the injuries sustained by the plaintiffs, if any, were solely 
and proximately caused by the careless, i~egligent and unlawful conduct 
of Rose Chambers in the o ~ e r a t i o n  of his truck. Th. defendants further 
alleged that  the Chambers truck, a t  the time of the collision, was being 
operated in violation of rarious statutes, the alleged violations and appli- 
cable statutes being duly pleaded. 

According to the plaintiffs' evidence, the driver of the defendants' truck 
undertook to pass the Chambers truck on its right and to turn into a 
20-foot driveway. I n  making the turn the left rear end of the body of 
the defendants' truck, which was loaded with lumber, whipped around 
and hit the radiator of the Chambers truck, causing considerable damage 
thereto and injurying the plaintiffs. 

The evidence of the defendants is it] sharp conflict with that of the 
plaintiffs. The driver of defendants' truck testified that  he passed the 
truck driven by Rose Chambers, and after going around the Chambers 
truck he was about 150 to I75 yards or further from the driveway he 
intended to enter, which leads to a workshop: that  when he was about 
35 or 40 yards from the driveway he gave a signal indicating he waq 
going to turn  r ight;  that  just as he turncd and the right rear wheels got 
off the payment, the Chambers truck hit the left reslr corner of the de- 
fendants' truck. The defendants' evidence also tended to show the brakes 
of the Chambers truck were defective. 

From verdicts in favor of the plaintiffs and the judgments entered 
pursuant thereto, the defendants appral  and assign error. 

Seawel l  & Senwell  for plaintif fs.  
Dazlid 11. A r m s f r o n g  for  d e f ~ n d a n t s .  
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DENNY, J. The defendants except and assign as error the failure of 
the trial court to sustain their motion for judgments as of nonsuit, made 
a t  the close of the plaintiffs' evidence and renewed a t  the close of all the 
evidence. 

We think the evidence introduced in the trial below, when considered 
in the light most favorable to the plaintiffs, as i t  must be on motion for 
judgment as of nonsuit, is sufficient to  withstand such motion. Carson 
v. Doggett, 231 N.C. 629, 58 S.E. 2d 609; Winfield v. Smith, 230 N.C. 
392, 53 S.E. 2d 251; Thomas v. Motpr Lines, 230 N.C. 122, 52 S.E. 2d 
377; Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307; Pascal 5.  Transit 
Co.. 229 N.C. 435. 50 S.E. 2d 534. 

B y  exception duly brought forward to the charge, the defendants con- 
tend the court below failed to comply with G.S. 1-180, in that  i t  failed 
to declare and explain the law arising on the evidence with respect to the 
defendants' Further Answer and Defense, and the statutes pleaded there- 
i n ;  and to explain the law applicable to the facts as they might be found 
by the jury from the evidence. 

The General gssembly in  1949 rewrote G.S. 1-180, which now reads 
as follows: "No judge, in giving a charge to the petit jury, either in a 
civil or criminal action, shall give an  opinion whether a fact is fully or 
sufficiently proven, that  being the true office and province of the jury, 
but he shall declare and explain the law arising on the evidence given in 
the case. H e  shall not be required to state such evidence except to  the 
extent necessary to explain the application of the law thereto; provided 
the judge shall give equal stress to the contentions of the plaintiff and 
defendant in a civil action, and to the state and defendant in a criminal 
action." 

A careful examination of the charge discloses that  the court defined 
actionable negligence and proximate cause in general terms; that  the 
court instructed the jury that  it would give it certain statutes which the 
jury would apply to the facts as found by it from the evidence in the case. 
Whereupon the court read to the jury certain statutes applicable to the 
operation of motor vehicles on the public highways, with respect to brakes. 
signals on starting, stopping or turning, reckless driving, speed restric- 
tions, overtaking a rehicle, and the duty of a driver to give way to over- 
taking vehicle. However, no application of the law embodied in the 
statutes was made to the evidence given in the case. Briefly stated, the 
jury was instructed that  the violation of any onc or more of these statutes 
by the driver of the defendants' truck would constitute negligence per se, 
and if the jury should find from the evidence and by its greater weight 
that the driver of the defendants' truck violated one or more of these 
statutes which the court read to the jury, the plaintiffs would be entitled 
to have the jury answer the first issue Yes, if the plaintiffs had satisfied 
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the jury from the evidence and by its greater weight that such negligence 
on the part of the driver of the defendants' truck was the proximate cause 
of the plaintiff's injuries. The remainder of the charge dealt exclusively 
with the burden of proof, damages and the contentions of the parties. 
Nowhere in the charge did the court explain the law applicable to the 
evidence upon which the defendants' contentions were based, should the 
jury find the facts from the evidence to be as contended by them. Such 
omission constitutes a failure to comply with the provisions of G.S. 1-180. 
Collingwood v. R. R., 232 N.C. 724, 62 S.E. 2d 87; S. v. Ardrey, 232 
N.C. 721, 62 S.E. 2d 53; 8. v. Herbin, 232 N.C. 318, 59 S.E. 2d 635; 
S. v. Sutton, 230 N.C. 244, 52 S.E. 2d 921; S. v. Fain, 229 N.C. 644, 
50 S.E. 2d 904; Lewis v. Watson, 229 N.C. 20, 47 S.E. 2d 484, and cases 
cited; Spencer v. Brown, 214 N.C. 114, 198 S.E. 680; hTichols I). Fibre 
Co., 190 N.C. 1, 128 S.E. 471; Bowen I:. Schnihben, 184 N.C. 248, 114 
S.E. 170. "Where a statute appertaining to the matters in controversy 
provides that certain acts of omission or commission shall or shall not 
constitute negligence, it is incumbent upon the judge to apply to the 
various aspects of the evidence such principles of the law of negligence 
as may be prescribed by statute, as well as those which are established by 
common law. Orvis v. Holf,  173 N.C. 233; Matthew,$ v. Myatt, 172 N.C. 
232." Bowan v. Schnihben, supra. I t  is not sufficient merely for the 
court to read a statute bearing on the issues in controversy and leave the 
jury unaided to apply the law to the facts. S.  1'. Sutton, supra; Le~o.Gs 
v. Watson, supra. I t  is the duty of the court to state the evidence "to 
the extent necessary" and to declare and explain the law as i t  relates to 
the pertinent aspects of the testimony offered. Smifh u. Kappas, 219 N.C. 
850, 15 S.E. 2d 375. And the duty of the court to declare and explain the 
law arising on such evidence remains unchanged by the present provisions 
of G.S. 1-180. 

For the error pointed out there must be a new trial, and it is so ordered. 
New trial. 

ELIZABETH M. WILLARD v. ROBERT B .  RODMAN. 

(Filed 2 February, 1981.) 

Divorce and Alimony § 16: Constitutional Law 9 *Right to enforce 
payment of alimony due under decree rendered by another state. 

Plaintiff brought suit in this State upon a judgment decreeing the pay- 
ment of alimony to her rendered by the court of another state in her action 
for divorce a vinculo. Hcld: Judgment for the amount of alimony ad- 
mitted to be due under the decree of such other state was properly entered 
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under the full faith and credit clause of the Federal Constitution, even 
though our laws do not authorize alimony upon divorce a vinculo, but it 
was error to enter judgment here directing defendant to pay the future 
installments of alimony as they become due under the foreign decree, even 
though our court adopts the foreign decree as its judgment, since the 
original decree is subject to modification by the court rendering it, and 
the full faith and credit clause does not require enforcement by our courts 
as to future installments of alimony. The foreign decree may be used 
here for suit or suits to collect unpaid installments when they have accrued 
thereunder subject to any modification of the original decree. Judgments 
for alimony accrued are enforceable by execution but not by contempt 
proceedings. 

APPEAL by defendant from Grady, Emergency Judge, September Term, 
1950, of NEW HANOVER. 

This action was based on a judgment rendered in the State of Florida. 
The plaintiff alleges in  her complaint that  she instituted an  action for 

absolute divorce from the defendant in 1941, in a court of competent 
jurisdiction in Bradford County, i n  the State of Florida;  that  the plain- 
tiff and defendant were parties to the action and that  the defendant 
appeared by his attorney and filed an answer to her complaint; that  a 
final judgment or decree was rendered in favor of plaintiff and against 
the defendant, granting to the plaintiff a divorce a vinculo matrimonii, 
and the right to resume the use of her maiden name, to  wit, Elizabeth M. 
Willard, and further decreeing that  "said defendant shall pay or cause 
to  be paid to the said plaintiff the sum of $100.00 monthly, as support 
and maintenance of the said plaintiff, in the amounts and upon the dates 
respectively fixed therefor in that  certain agreement of the parties, dated 
3 July, 1941, to wit, on or before the 5th day of each month, but that  
the sums hereby decreed to be paid by the said defendant are awarded in 
accordance with and by way of approval of the said agreement, which 
said agreement is to remain in full force and effect, irrespective of the 
terms of this final decree." 

The plaintiff also alleges that  the Florida judgment is still in full 
force and effect, and she attaches to her complaint an  exemplified copy 
of the record in said suit in the Circuit Court of Bradford County, 
Florida, in Chancery, including the pleadings, evidence, report of Master 
and decree or judgment, and she alleges further that  there is due and 
payable to her by the defendant under said judgment the sum of $8,400.00 
accrued alimony for months beginning with August, 1943, to date, with 
interest a t  the rate of 6% per annum on each installment due thereunder; 
that  no part  has been paid except $50.00 on 20 August, 1943, $50.00 on 
12 November, 1943, and $50.00 on 24 February, 1944. 

The defendant moved to strike certain allegations of the complaint 
and during the hearing on the motion to strike, according to the record, 
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counsel for defendant (not  defendant's present counsel), upon being 
questioned by the court, admitted that  the judgment or decree referred 
to herein was and is a valid judgment and that  the Florida Court which 
entered the judgment had jurisdiction of the subject matter and juris- 
diction of the parties. H e  also admitted in open c o u ~ t  that  the defendant 
has not paid the amounts due under said judgment and that  he still owes 
the plaintiff the amounts set forth in the complaint,; thereupon counsel 
for plaintiff, in open court, moved for judgment upon the admissions of 
defendant's counsel. B y  consent i n  open court, of counsel for plaintiff 
and defendant, it  mas agreed that  judgment might be signed out of term, 
and out of the county. 

Whereupon, the court allowed the defendant's motion to strike in part  
and denied it in part, and also entered judgment for the plaintiff and 
against the defendant for the past due and unpaid install~nents payable 
under the Florida judgment, with interest as prayed for in the complaint, 
and further ordered, adjudged and decreed that  the judgment of the 
Florida Court, dated 23 October, 1941, be, and the same hereby is adopted 
and made the judgment of the Superior Court of NEW Hanover County, 
North Carolina. The  court thereupon entered an order directing future 
payments of alimony, as follows: 

"Ordered and Adjudged that  the defendant pay, or cause to be paid 
to the Clerk of the Superior Court, for the use and benefit of the plain- 
tiff, the sum of One Hundred Dollars on September 3, 1950, and on the 
3rd day of each month thereafter so long as the plaintiff may live, or  
until she remarries; and the costs of this action as taxed by the Clerk. 

"This cause will be retained upon the docket for such other and further 
decrees as may be entered from time to time." 

The defendant appeals and assigns error. 

Thomas  17. Daois for p la in t i f .  
,John F. Crossley o r d  Rot infree & Rountrer  for defendant.  

DENNY, J. The defendant contends the court below was without 
authority to enter judgment upon the admissions of his counsel. This 
contention is  without merit. Moreover, i t  was admitted in this Court 
by counsel for defendant that  the defendant owe:; the plaintiff the 
amounts alleged to bc due her in the complaint and for which judgment 
was entered below. Nor  was i t  suggested by counsel that  the defendant 
has a meritorious defense to the action. Therefore, under the full fai th 
and credit clause of the Constitution of the United States, the plaintiff 
is entitled to a money judgment for the past due and unpaid installments 
which had accrued under the Florida decree a t  the time of the institution 
of this action. Rnrber I , .  Bnrber,  323 U.S. 77. 89 L Ed.  82, 65 S. Ct. 
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137, 157 A.L.R. 163;  Sistare v. Sistare, 218 U.S. 1, 54 L. Ed. 905, 30 
S. Ct. 682; Lynde v. Lyncle, 181 U.S. 183, 45 L. Ed. 810, 21 S. Ct. 555; 
Webb v. Webb, 222 N.C. 551, 23 S.E. 2d 897; Lockman v. Lockman, 220 
N.C. 95, 1 6  S.E. 2d 670; Arrington v. ilrrington, 127 N.C. 190, 37 S.E. 
212; Thomas v. Thomas, 14 Cal. 2d 355, 94 P. 2d 810; Van Loon v .  Van 
Loon, 132 Fla.  535, 182 So. 205; Campbell v. Campbell, 28 Okla. 838, 
115 P. 1111; Armstro,ng v. Armsfrong, 117 Ohio St. 558, 160 N.E. 34, 
57 A.L.R. 1108; Rosenberg v. Rosenberg, 152 Md. 49, 135 A. 840; A.L.I. 
Restatement, Conflict of Laws, Section 464. Consequently, the judgment 
entered below, in so f a r  as i t  relates to past due and unpaid installments, 
accruing under the Florida decree, will not be disturbed. 

The defendant presents a more serious question by his exception to  that  
portion of the judgment entered below which directs the defendant to 
pay into the office of the Clerk of the Superior Court (of New Hanover 
County), for the use and benefit of the plaintiff, the sum of One Hundred 
Dollars on 3 September, 1950, and a like sum on the 3rd day of each 
month thereafter so long as the plaintiff may live, or until she remarries. 

The full fai th and credit clause in our Federal Constitution does not 
obligate the courts of one state to  enforce an  alimony decree rendered in 
another state, with respect to future installments, when such future in- 
stallments are subject to  modification by the court of original jurisdic- 
tion. Sistare v. SGtare, supra; L y d e  v. Lynde, supra; Biewend v. 
Biewend, 17  Cal. 2d 117, 109 P. 2d 701, 132 A.L.R. 1264; Rossower v. 
Kossower (N.J.), 142 A. 30;  German 21. German, 122 Conn. 155, 188 A. 
429; 17  Am. Jur., Sec. 762, p. 576. 

I t  is said in the last cited authority: "Where a foreign decree is sub- 
ject to  modification by the court in which it was entered, neither the 
Federal Constitution nor the principle of comity requires the courts of 
another state to enforce it, since no court, other than that  having juris- 
diction in the original suit, can undertake to administer the relief to 
which the parties may be entitled without bringing about a conflict of 
authority and a condition of chaos." 

We have examined the law applicable to the facts in this case, and find 
that a decree for the payment of alimony entered by any court of com- 
petent jurisdiction in the State of Florida, whether based upon an agree- 
ment of separation, a voluntary property settlement, or in connection 
with an  action for divorce or separate maintenance, is subject to modi- 
fication as to future installments under the provisions of Chapter 16780, 
Acts of 1935, Codified as Section 65.15, Florida Statutes 1949. 

There is no statute in this State which authorizes a judgment to be 
entered for the payment of alimony, in an action for divorce n 7,inculo 
matrimonii. Even so, this does not prevent the institution of an action 
on a judgment of another state for the collection of past due installments 
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of alimony awarded in a decree for absolute divorce in accord with the 
laws of such state. Lockman v. Lockman, supra. 

However, we know of no authority, statutory or otherwise, in this juris- 
diction, which authorizes or requires the entry of a decree requiring the 
payment of alimony based on a judgment rendered in another state, when 
such judgment is subject to modification in this respect by the courts of 
the other state. And whatever may be the rule in some jurisdictions as 
to comity in such cases, such a judgment as to future installments of 
alimony is not entitled to enforcement under the full fai th and credit 
clause of our Federal Constitution. 27 C.J.S., Sec. 328, p. 1281. Bie- 
wend v. Biewend, supra: Bnrnboschek 1 1 .  Bamboschek, 270 N.Y.S. 741, 
150 Misc. 885. 

The adoption of the Florida judgrnent as the judgment of the Superior 
Court of New Hanover County does not change the existing rights of the 
parties thereunder. I t  may be used, however, as a basis for  a suit or 
suits to collect unpaid installments which may accrue under the Florida 
decree in the future. subject to any modification of the original decree 
which may have been made in the meantime. Lynde v. Lynde, supra; 
Kossouler v. Kossower, supra ; Keezer-Marriage and Divorce, 3rd Ed., 
Sec. 676, p. 723. 

I t  follows, therefore, the plaintiff is not entitled to a judgment in this 
jurisdiction, directing the defendant to pay future installments of ali- 
mony. She  is entitled only to  a money judgment for past due and unpaid 
installments due her under the Florida decree, which judgment is enforce- 
able by execution and not by contempt proceedings. 27 C.J.S., Sec. 328, 
p. 1282; Nelson-Divorce and Annullmeut, Vol. 2, Sec. 16.05, p. 296 
et seq.; Lynde v. Lynde, supra; German v. German, supra; Harrzngfon 
I ) .  Harrington, 233 Mo. App. 390, 121 S.W. 2d 291. 

The judgment e~ltered below will be modified in conformity with this 
opinion. 

Modified and affirmed. 

STATE v.  CLYDE BROWN. 

(Filed 2 Febriiary, 1951.) 

1.  Grand Jury § 1 : Jury § S 

The fact that the county commissioners in selecting the jury list used 
only the tas returns for the preceding gear without a list of names of 
persons not appearing thereon who were residents of the county and over 
twenty-one years of age, as stipulated by the amendment to G.S. 9-1, does 
not sustain defendant's cdntention that lhe list was not selected from the 
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legally prescribed source, since the provisions of the statute a re  directory 
and not mandatory. 

2. Same: Constitutional Law § 3 3 -  
The fact that  the county commissioners in selecting the jury list used 

only the tax returns for the preceding year without a list of names of 
persons not appearing thereon who were residents of the county and over 
twenty-one years of age, as  stipulated by the amendment to G . S .  9-1, does 
not tend to show racial discrimination in the selection of prospective 
jurors, and defendant's objection on this ground cannot be sustained in 
the absence of any evidence tending to show prejudice, bad faith, or the 
inclusion or exclusion of persons from the list because of race. 

3. Same-- 
The intentional, arbitrary and systematic exclusion or inclusion of any 

portion of the population from jury service, grand or petit, on account of 
race, color, creed, or national origin, is a t  variance with the fundamental 
law and cannot stand. 

A defendant does not have the right to be tried by a jury of his own 
race, or to have a representative of any particular race on the jury, or to 
have any proportional representation of the races thereon, but he is 
entitled to be tried by a jury from which there has been neither inclusion 
nor exclusion because of race. 

5. Criminal Law § 5 6 -  
A motion in arrest of judgment is inappropriate to present the conten- 

tion that the jury list was not selected from the legally prescribed source, 
since the matters sought to be challenged are  not apparent on the face 
of the record. 

6. Criminal Law 8 33- 
That defendant is under arrest, held without warrant, or in custody a t  

the time of making a confession, singly or collectively, does not render the 
confession involuntary as  a matter of lam unless the circumstances amount 
to coercion. 

7. Sam- 
A free and voluntary confession is admissible in evidence against the one 

making it, but a confession wrung from the mind by the flattery of hope 
or the torture of fear is incompetent. A confession is voluntary in law 
when, and only when, i t  is in fact voluntarily made. 

8. Sanle- 
Where the trial court's ruling that  the defendant's confession is volun- 

tary and competent is supported by defendant's own testimony on the 
preliminary hearing, defendant's contention of error in its admission is 
untenable. 

0. Criminal Law 8 79- 
Exceptions not brought forward in defendant's brief and in support of 

which no argument is advanced or authority cited, a re  deemed abandoned. 
Rule of Practice in the Supreme Court 28. 
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APPEAL by defendant from Moore, J. ,  Septeiriber Term, 1950, of 
FORSYTH. 

Criminal prosecution 011 indictment charging the defendant with rape 
upon one Betty Jane  Clifton, a female. 

On the morning of 16  June, 1950, between 8 :00 a.m. and noon, some 
man entered the radio shop of Thomas E. Clifton on West Seventh Street, 
Winston-Salem, N. C., found Betty Jane  Clifton, 16  or 17-year-old 
daughter of the proprietor alone in charge, assaulted her in a cruel and 
fiendish manner, raped her, and left her in a helpless condition. She 
was found unconscious by her father when he came into the shop around 
1 2  o'clock. 

The defendant was arrested on suspicion and held for investigation. 
H e  told various stories of his whereabouts on the inorning in question. 
These were checked by the officers and found to be false. Finally the 
defendant sent for the officers of his own accord artd confessed to  them 
that  he went into the radio shop, assaulted, beat and raped Betty Jane  
Clifton. 

The  defendant was indicted, tried, convicted and sentenced as the l a r  
commands in such case. The details of the crime an: omitted as they are 
not material on the questions raised by the appeal. 

Before pleading to the bill of indictment the defendant moved to quash 
the indictment on the ground of jury defect in the grand jury which 
returned a true bill in the case. The alleged defects were that  the grand 
jury was "unlawfully constituted" in violation of defendant's constitu- 
tional rights; and further that  i t  was drawn with a view of "limiting 
representation thereon of Negroes or persons of African descent." 

On the hearing of the motion to quash, nothing was said about the 
failure of the Commissioners to comply with what is now called the "man- 
datory provisions" of G.S. 9-1 in selecting the jury list from which the 
grand jury was drawn, and not until the case was tried and the defendant 
found guilty did counsel advance this contention of jury defect. Thus 
he now seeks to bring this forward on what he says is a motion in arrest 
of judgment. Both motions-the one to quash and the other in arrest 
of judgment-were overruled. Exceptions. 

The defendant also contended on the trial that  his confession was in- 
voluntary, and should hare  heen excluded. Exception. 

Verdict: Guilty as charged in the bill of indictment. 
Judgment : Death by asphyxiation. 
The defendant appeals, assigning errors. 

Attorney-Gcn~rnl XcX1171nn  ant7 9 s x i a f i 1 n f  .4fforn~y-Genrml Moody 
f o r  the State. 

Bosen TT. Price nnd fInro7d T. Epps for defendnn~. 
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STACY, C. J. Put t ing  aside any consideration of formal matters, 
which are not without substance, however, the only real questions sought 
to be presented on the appeal a re :  first, whether the jury list was selected 
from the legally prescribed source; and, secondly, whether the defendant's 
confession was voluntary. 

Firsf. The J u r y  List. Prior  to 1947, i t  was provided by G.S. 9-1 that 
the tax returns of the preceding year for the county should constitute the 
source from which the jury list should be drawn, and this was then the 
only prescribed source. To meet the constitutional change of the previous 
election making eligible to serve on juries, the statute was amended 
in 1947 enlarging the source to include not only the tax returns of the 
preceding year but also "a list of names of persons who do not appear 
upon the tax lists, who are residents of the county and over twenty-one 
years of age," to be prepared in each county by the Clerk of the Board 
of Commissioners. 

I t  was made to appear on the hearing that  the Commissioners used 
only the tax returns of the county for the preceding year in selecting the 
jury list for the September Te'm, 1950, Forsyth Superior Court, from 
which the grand jury was drawn that  performed the accusation against 
the defendant. This circumstance, the defendant contends, resulted in 
discrimination against Negroes or jurors of African descent, the race to 
which he belongs. The conclusion, i t  seems to us, is far-fetched and 
clearly a non sequitur.  I t  rests only in imagination or coiijecture. The 
defendant must show prejudice, other than guess or surmise, before any 
relief could be granted on such gossamer or attenuate ground. There 
was no challenge to any member of the jury, grand or petit, and no sug- 
gestion that  any was disqualified. Indeed, the trial court was a t  pains to 
see that  every opportunity was afforded for the selection of a fa i r  and 
impartial jury. 

Negroes were neither excluded nor discriminated against i n  the selec- 
tion of either the grand or petit jury which performed in this case. One 
Negro woman served on the grand jury and a t  least one prospective 
Negro juror was tendered to the defendant for the petit jury and was 
excused or rejected by his counsel. I t  has been the consistent holding 
in this jurisdiction, certainly since the case of S. v. Peoples, 131 N.C. 784. 
42 S.E. 814, that  the intentional, arbitrary and systematic exclusion of 
any portion of the population from jury service, grand or petit. on 
account of race, color, creed, or  national origin, is a t  variance with the 
fundamental law and cannot stand. On the other hand, i t  has also been 
the holding with us, consistent with the national authorities, Akins v. 
Texas, 325 U.S. 398, 89 L. Ed.  1692, that  it is not the right of any party 
to be tried by a jury of his own race, or to have a representative of any 
particular race on the jury. I t  is hic right, however, to be tried by a 
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competent jury from which members of his race have not been unlawfully 
excluded. S .  v. Speller, 231 N.C. 549, 57 S.E. 2d 759; S .  v. Koritz, 227 
N.C. 552, 43 S.E. 2d 77; Ballard v. U. S., 329 U.S. 187, 91 L. Ed. 181. 
No such exclusion appears here. "The law not only guarantees the right 
of trial by jury, but also the right of trial by a proper jury; that is to 
say, a jury possessing the qualifications contemplated by law," and in the 
selection of which there has been neither inclusion nor exclusion because 
of race. EIinton z.. Hinton,  196 N.C. 341, 145 S.E. 615 ; Cassell v. Texas,  
339 U.S. 282. 

Whatever may be the holdings in other jurisdictions, i t  is thoroughly 
settled by our decisions that the ~rovisions of the statute now in focus 
are directory, and not mandatory, in the absence of proof of bad faith or 
corruption on the part of the officers charged with the duty of selecting 
the jury list. S. v. Mallard, 184 N.C. 667, 114 S.E. 17, and cases there 
cited. Not only has no bad faith or corruption been shown on the part of 
the officers here, but none has so much as been suggested. S. v. Smarr,  
121 N.C. 669, 28 S.E. 549. Hence, the motions to quash and in arrest 
were properly overruled. I t  may be added, also, that the motion in 
arrest was inappropriate for defendant's present purpose, as the matters 
sought to be challenged are not apparent on the face of the record. S .  v. 
Sawyer, ante, 76, 62 S.E. 2d 515; 8. v. NcKnigh f ,  196 N.C. 259, 145 
S.E. 281, and cases there cited. 

Finally, and in conclusion of this phase of the case, it may be said the 
defendant has shown no error affecting any of his substantial rights. R e  
has pointed out no racial discrimination in the selection of the jury list, 
the grand jury or the petit jury which considered the indictment against 
him. Nor does he specifically so contend. H e  only says or suggests that 
there might have been discrimination against his raw. He concedes that 
neither equal nor proportional representation of race is a constitutional 
requisite in the selection of juries. Akins 21. Texas, .supra. Indeed, pro- 
portional racial limitation is actually forbidden. Coasell ??. Terns, suprn. 
The defendant's ~osi t ion is one of possible discrimination, not one of 
racial imbalance in jury composition. A person accused of crime is 
entitled to have the charges against him performed bjr a jury in the selec- 
tion of which there ha? been neither inclusion nor exclusion because of 
race. Cassell v. Teras ,  supra. This, the defendant has had in respect of 
both the grand and petit juries which performed in the case, or, at  least, 
the contrary in respect of neither has been made to a Dpear on the record. 
Hence, his claim of jury defect or irregularity is unavailing. 

Second. The  Jh fendmf ' s  Confession. The only hasis of challenge to 
the competency of defendant's confession is that he was under arrest, 
being held without warrant, and mas in custody n t  the time it was given. 
These circumstances. taken singly or all together, ur~less they amounted 
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to coercion, were not sufficient in and of themselves to render a confes- 
sion, otherwise voluntary, involuntary as a matter of law and incompetent 
as evidence. S. v. Stefanoff, 206 N.C. 443,174 S.E. 411; S. v. Gray, 192 
N.C. 594, 135 S.E. 535; S. v. Thompson, 224 N.C. 661, 32 S.E. 2d 24; 
S. v. Litteral, 227 N.C. 527, 43 S.E. 2d 84; 8. ?;. Speller, 230 N.C. 345, 
53 S.E. 2d 294; S. a. Brown, 231 N.C. 152, 56 S.E. 2d 441. 

After a preliminary investigation, pursuant to the procedure outlined 
in S. v. Whitener, 191 N.C. 659, 132 S.E. 603, the trial court ruled the 
confession to be voluntary, and permitted the solicitor to offer it in evi- 
dence against the prisoner. S. c. Grass, 223 N.C. 31, 25 S.E. 2d 193; 
S. v. Hammond, 229 N.C. 108, 47 S.E. 2d 704. The ruling is fully sup- 
ported by the evidence, as witness especially the following questions pro- 
pounded by the court and the answers of the defendant: 

"Q. Clyde, let me ask you a question. From the time you were put in 
custody on the 19th of June, up until after Mr. Price was employed, 
came over there to the jail to see you, after you made all the statements 
you made in this case, were you ever mistreated in any manner by these 
officers, any of the officers ? A. No. 

"Q. Was any violence used or threatened to be used against you? A. 
No sir. 

"Q. Did anybody hit you or threaten to hit you? A. No sir. 
"Q. Did anybody threaten to do you any physical injury of any kind ? 

A. No. sir. 
"Q. Did anybody offer you any reward or hope of reward to make any 

statement ? A. No sir. 
"Q. Did anybody tell you that you'd get out lighter, they'd try to help 

you get out lighter if you'd make a statement? A. No. 
"Q. ,4nd were you, at  different times-at least on two occasions, I 

believe you said-warned that you did not have to make a statement? 
A. Yes sir. 

"Q. You were warned at least once before you made this final state- 
ment? I s  that correct? A. Yes sir. 

('Q. At that time you were told that any statements which you might 
make would be used against you? A. Yes sir." 

I t  is well understood that a free and voluntary confession is admissible 
in evidence against the one making it, because it is presumed to flow 
from a strong sense of guilt or from a love of the truth, both of which are, 
at  times, compelling motives and powerful aids in the investigation of 
crimes. Just the reverse is true, however, in the case of an involuntary 
confession, since a statement wrung from the mind by the flattery of hope 
or by the torture of fear, comes in such questionable manner as to afford 
no assurance of its verity, and merits no consideration. S. v. Anderson, 
208 N.C. 771, 182 S.E. 643; 9. 21. Pafrick, 48 N.C. 443. A confession is 
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voluntary in law when-and only when-it was in fact voluntarily made. 
AS. v. Jones, 203 N.C. 374, 166 S.E. 163; Ziang dung Wan v. Cnifed 
States, 266 U.S. 1, 69 L. Ed. 131. 

The observations of Henderson,  J., in 8. v. Roberts,  12 N.C. 259, are 
sound and presently pertinent: "Confessions are either voluntary or 
involuntary. They are called voluntary when made neither under the 
influence of hope or fear, but are attributable to that  lore of truth which 
predominates in  the breast of every man, not operated upon by other 
motives more powerful with him, and which, i t  is said, in the perfectly 
good man cannot be countervailed. These confes5,ions are the highest 
evidences of truth, even in cases affecting life. But  it is said, and said 
with truth, that  confessions induced by hope or extorted by fear are, of 
all kinds of evidence, the least to be relied on, and are therefore entirely 
to be rejected." 

The court's ruling on the voluntariness of the confession is supported 
by the defendant's own testimony given on the preliminary inquiry. 
The  contentions of error in its admission are without force or substance. 

The remaining exceptions, noted by the defendant on the trial, have 
been abandoned by him as they are not brought .forward in his brief 
and no argument has been advanced, or authorixy cited, in support 
thereof. Hence, under the rule, they are deemed feckless or without 
merit and are treated as abandoned. Rule 25 of the Rules of Practice in 
the Supreme Court, 221 N.C. 562. 

On the record as presented, the verdict and judgment will be upheld. 
N o  error. 

HAZEL ATWOOD, ADI\IINISTRATKIX OF DEAN ATWOOD, DECEASED, v. 
JIMMIE ATWOOD. 

(Filed 2 February, 1951.) 
1. Process 9 2- 

When summons is not served within ten days after its issuance it be- 
comes fzcnctzbs oflcio, and service and return by the sheriff thereafter is 
tantamount to R return of non-service. G.S. 1-89. 

2. Process 9 P- 

Where the sheriff has served summons more than ten days after its 
issuance, his return is sufficient evidence of non-service to enable plaintiff 
to sue out an alins summons. G . S .  1-95. 

3. Process 5 1% 
What constitutes service of process, and whether upon a given state of 

facts service has been made, are questions for the court. 
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4. Same- 
While ordinarily the sheriff's return implies service as the law requires, 

this implication does not stand when the process itself discloses the con- 
trary, as when the sheriff's return discloses that it was served more than 
ten days after its issuance. 

APPEAL by defendant from Crisp ,  Special  Judge, a t  May Term, 1950, 
of ALLEQHANY. 

Civil action to recover for alleged wrongful death of her intestate on 
14 July, 1948. 

These facts appear of record on this appeal : 
(1 )  A summons, dated 2 July, 1949, and in proper form, as prescribed 

by statute, G.S. 1-89, issued out of the Superior Court of Alleghany 
County, directed to, and commanding the sheriff of said county to sum- 
mon Jimmie Atwood, the defendant, etc. I t  was returned bearing an 
endorsement signed by a deputy sheriff reading : "Received 
19 , served 16 July, 19 by delivering a copy of the within sum- 
mons and a copy of the complaint to each of the following defendants: 
Jimmie Atwood." 

(2 )  Thereafter on 5 August, 1949, defendant Jimmie Xtwood, through 
his attorneys, entered a special appearance, and moved to dismiss the 
action for that  the court has not in this action properly acquired juris- 
diction over the person of defendant in that the original summons shows 
(1) on its face that i t  was issued on 2 July,  1949, and (2)  by the return of 
the sheriff that i t  was not served until 16 July, 1949, more than ten days 
after the institution of the action. 

(3 )  Thereafter, on 11 August, 1949, the acting sheriff, who was the 
deputy sheriff who signed the return on the summons as above stated, 
filed an affidavit in which he states that  the summons for defendant was 
delivered to him on 2 July, 1949; that  an  attempt was made by him to 
serve it on 16 July, 1949, under a misapprehension of the law as to the 
time in which he could legally serve the summons; and that now, being 
informed that said attempted service has no legal effect and constitutes 
no service of the summons, he asks permission to amend the return of the 
summons to show that i t  was not served for the reason that he had per- 
mitted more than ten days to elapse before attempting to serve the same. 

(4)  And thereafter, on 15  B u g ~ s t ,  1949, Mrs. Hazel Atwood, by 
affidavit filed, petitioned the court that an  order be entered authorizing 
and directing the issuance of an  alias summons in the above entitled 
action for that the original summons was not served within ten days. 
Thereupon on 16 August, 1949, the clerk of Superior Court of ,411eghany 
County entered an order that  an alias summons be issued in the action, 
and i t  was done on the same day. The alias summons was returned bear- 
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ing endorsement of the sheriff that it was "Received August 16, 1949" 
and "Served August 18, 19 , etc." 

(5 )  Thereafter, on 6 September, 1949, defeadant, through his counsel, 
again entered special appearance and moved to dismiss this action for that 
the court has not in this action properly acquired jurisdiction over the 
person of defendant in that  (1) the original summons shows (a )  upon its 
face that  i t  was issued by the clerk of Superior Court of Alleghany 
County on 2 July,  1949, and ( b )  by the return of the sheriff that  service 
thereof was made on 16 July, and (2 )  the purported alias summons issued 
i n  this cause "states that the original summons wss not served, when in 
fact the same is not in evidence upon the original summons." 

When the motions so made came on for hearing the court entered order, 
finding, and reciting that the record discloses that  the summons issued 
2 July,  1949, and was delivered on that  day to t h ~  sheriff of Alleghany, 
that the sheriff attempted to serve i t  on the defendant, as shown by his 
return thereon, on 16 July,  1949, and that  an  alias summons was issued 
on 16 August, 1949, dismissed defendant's motions,-holding that  the 
attempted service of the original summons by the sheriff on 16 Ju ly  was 
invalid, and, in fact, no service, and the alias summons issued 16 July  
"was within the ninety days from the original summons." 

The court further granted defendant time within which to answer or 
demur to the complaint served on defendant a t  the time the alias summons 
was served. 

To this order the defendant objects and excepts "to each and every 
part thereof" and appeals to Supreme Court, assigning as error "that the 
court below erred in its order overruling defendant's motions, and in 
signing same, as appears in  the record." 

R. F. Crouse and  H i g g i n s  & McMichae l  for p l a i ~ t i f ,  appellee. 
Trivette, Holshouser  & Mitchel l  f o ~  d e f e n d a n f ,  appel lant .  

WINDORNE, J. This is the basic question raised by defendant, the 
appellant, on this appeal, and on which decision here rests: 

When a summons in a civil action, commenced in Superior Court, is 
not served upon defendant therein by the sheriff, to whom it is directed, 
within ten days after the date of its issne, but is later returned by the 
sheriff with an endorsement thereon that  i t  vras served upon defendant 
on a date more than ten days after the date of its issue, is such return 
sufficient evidence of non-service to enable plaintiif to sue out an  alias 
summons under the provisions of G.S. 1-95? Applicable statutes pertain- 
ing to civil procedure in this State, as interpreted and applied in decisions 
of this Court, afford an affirmative answer. Hence, the challenge to the 
judgment from which this appeal is taken may not be sustained. 
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Under the civil procedure in this State: Civil actions shall be com- 
menced by issuing a summons, G.S. 1-88. Such "summons must be 
served by the sheriff to whom it is addressed for service within ten (10) 
days after the date of its issue; and . . . if not served within ten (10) 
days after the date of its issue upon every defendant, must be returned 
by the officer holding the same for service, to the clerk of the court issuing 
the same, with notation thereon of its non-service and the reasons there- 
for as to every defendant not served." G.S. 1-89. 

And "when the defendant in a civil action . . . is not served with 
summons within ten days, the plaintiff may sue out an alias or pluries 
summons, returnable in the same manner as original process . . . at any 
time within ninety (90) days after the date of issue of the next preceding 
summons in the chain of summonses." 

The provisions of these statutes are summarized in Green v. Chrismon, 
223 N.C. 724, 28 S.E. 2d 215, in opinion by Devin, J., in this manner: 
"It seems clear that the rule prescribed by these statutes is that in order 
to bring a defendant into court and hold him bound by its decree, in the 
absence of waiver or voluntary appearance, a summons must be issued by 
the clerk and served upon him by the officer within ten days after date of 
issue, and that if not served within that time the summons must be re- 
turned by the officer to the clerk with proper notation. Then, if the 
plaintiff wishes to keep his case alive, he must have an alias summons 
issued. I n  the event of failure of service within the time prescribed, the 
original summons loses its vitality. I t  becomes functus officio. There is 
no authority in the statute for the service of that summons on the defend- 
ant after the date therein fixed for its return, and if the plaintiff desires 
the original action continued, he must cause alias summons to be issued 
and served.'' I t  thus appears that an alias summons may issue only when 
the summons has not been served. I t  is so held in Powell v. Dad, 172 
N.C. 261, 90 S.E. 194. 

I n  the light of these statutes it is the contention of defendant, as we 
understand it, that the return of the sheriff, as endorsed on the summons 
here being considered, shows actual service of it upon defendant after 
the expiration of the ten days after the date of its issue, rather than non- 
bervice of it within the said ten days ~ e r i o d ,  and that so long as this 
return stands, there is no basis on which plaintiff may sue out an alias 
summons under the provisions of G.S. 1-95. This position may not be 
sustained. 

The authority of the sheriff to serve the summons is derived from the 
statute, G.S. 1-89, and this statute limits the exercise of this authority 
to the ten-days period after the date of the issue of the summons. And, as 
held in Green a. Chrismon, supra, upon failure of service within the time 
prescribed, the original summons lost its vitality. I t  had become functus 
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oficio. Hence i t  appears from the return of the sheriff that  what he did 
as to service of the summons was a t  a time when the life of the summons 
had expired, and when he had no authority to serve it. Thus, the return, 
in a legal sense, is tantamount to a return of non-service. 

What  constitutes service of process, and whether upon a given state of 
facts service has been made are questions for the court. Williamson v. 
Cocke, 124 N.C. 585, 32 S.E. 963. 

Moreover, while ordinarily when a sheriff returns that  he has served 
the summons, this implies that  he has discharged his official duty in that  
respect. Bu t  where, as here, he specifies the date of service, and i t  ap- 
pears that  that  date was more than ten days after the date of issue of the 
summons, the force of such implication is entirely destroyed. See Stray- 
horn v. Blalock, 92 N.C. 292; I s l ~ y  v. Boon, 113 N.C. 249, 18 S.E. 174; 
and Powell v. Dad,  supra. 

I n  Strayhorn 21. Blalock, supra, decided when the statute (The Code 
214) required that  summons should be served by reading same to defend- 
ant, the Court held that  the term "served," as a p p l i ~ d  to summons, ex z i  
termini, implies that i t  was read to the defendant named in it. And 
again, "It is to be taken where he returns i t  "servecl" that  it was served 
as the statute requires until the contrary is made to appear . . ." 

But  in Isley v. Boon, supra, after referring with approval to the prin- 
ciple so declared in Strayhorn c. Blaloclc, supra, the Court added: "Of 
course where the officer undertakes to set forth the manner of service, and 
i t  appears that  he has not complied with the requireinents of the law, the 
force of such implication is entirely destroyed." 

I n  the light of these principles applied to the case in hand, the judg- 
ment below is 

Affirmed. 

DON H. BENNETT, BY HIS NEST FRIEND, PAUL D. BENIVETT, v.  SOUTHERN 
RAILWAY COMPANY. 

(Filed 2 February, 1951.) 
Railroads 5 4- 

Plaintiff's evidence tending to sho~v that there was sufficient light a t  
the locus to see defendant's engine, which approached on a spur track 
across a street intersection a t  five or ten miles per hour, but that plaintiff 
was blinded by the lights of automobiles a t  the place and did not see the 
engine until it struck him, is held to disclose contributory negligence bar- 
ring recovery as a matter of law, notwithstanding negative testimony of 
witnesses that they did not see a headlight on the engine or hear any 
warnings of its approach. 
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APPEAL by plaintiff from Clement, J., May Term, 1950, of FORSTTH. 
This is an  action to recover for personal injuries sustained by the 

plaintiff. 
According to the evidence Don H. Bennett, a minor, 19 years of age, 

prior to the time of his injury, worked on a night shift of R. J. Reynolds 
Tobacco Company, a t  Factory No. 12, in Winston-Salem, N. C. On the 
night of 12 August, 1949, the plaintiff parked his automobile on the east 
side of Patterson Avenue, a short distance from where Second Street 
intersects Patterson Avenue. The plaintiff had finished his work a t  the 
Reynolds plant, about 2:00 a.m., and was returning to where he had 
parked his car. H e  was walking east on the south side of Second Street 
and started to cross the defendant's sidetrack, which is located on the west 
side of Patterson Avenue. when he was struck by the defendant's diesel 
shifting engine. Patterson Svenue runs north and south, Second Street 
runs east and west. The defendant's sidetrack is located on the western 
edge of Patterson Avenue and adjacent to a loading platform a t  the 
southwestern intersection of Second Street and Patterson Avenue. 

The plaintiff testified he was familiar with the crossing; that  he usually 
parked his car on the east side of Patterson Avenue; that  he had worked 
for Reynolds for one year when he got hu r t ;  that during that  one year 
period he had made i t  a practice to park on Patterson Avenue near the 
intersection, and had gone there to get his car most of the nights, except 
when he did not work; that when he approached the sidetrack he looked 
both ways and listened; that i t  was dark, he did not see any signs of a 
train, did not ,hear a bell, or a whistle, or see a l ight;  that there were 
cars parked along the east side of Patterson Avenue, facing north and a t  
least 15 or 20 on each side of Second Street in that block. "As I went 
down the street, about to cross the crossing, the cars were cranking up 
there and flashing on their lights. The lights blinded me. . . . I would 
say the train was going five or ten miles an  hour. I t  went about half way 
across the street after it hit me. . . . I did not see it (the engine) until i t  
had done hit  me. . . . I could see up the sidewalk to the west on Second 
Street when I was lying on the . . . I could also see south on 
Patterson." 

At the time the engine struck the plaintiff, i t  was proceeding northward 
on Patterson Avenue, slightly downgrade and was not pulling anything. 

B. L. Willard, a witness for the plaintiff, testified his car was parked 
about 50 feet from where the plaintiff was h i t ;  that he did not hear any 
signal given by the ringing of a bell or blowing of a whistle, but he would 
not say such signals were not given; that  he did not know whether the 
head-light on the engine was burning or not, but he saw the engine hit 
the boy and there was plenty of light, from the automobiles starting up. 
to see the engine. "I heard a noise as I was fixing to get in my car, and 
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I looked around, and then I saw i t  hit him. . . . I am familiar with the 
crossing. Trains come in there and leave cars at  night to be loaded during 
daytime every day of the week." 

There was a street light at  the intersection of Patterson Avenue and 
Second Street, but none of the witnesses was positive as to whether or 
not it was burning at  the time of the accident. 

Mrs. Helen Bailey, a witness for the plaintiff, testified she was about a 
half a block away from the crossing at  the time the plaintiff got hit. "I 
did not see the engine hit him. . . . I don't know whether it was car 
lights or what, . . . I could see the engine from half way up the block." 

At the close of plaintiff's evidence, the defendant moved for judgment 
as of nonsuit. The motion was allowed and plaintiff appeals and assigns 
error. 

Jno .  D. S lawter  and Joe W .  Johnson for plaintiff. 
W o m h l e ,  Carlisle, M a r t i n  & #andridge f ~ r  defendant.  

DENNY, J. We think, if it be conceded the defendant was negligent 
in the operation of its engine, the plaintiff failed to use reasonable care 
for his own safety, and thereby contributed to hi:; injury. Coleman v. 
R. R., 153 N.C. 322, 69 S.E. 251; Bailey v. R. R., 196 N.C. 515, 146 S.E. 
135; T a r t  v. R. R., 202 N.C. 52, 161 S.E. 720; R i m m e r  v. R. R., 208 
N.C. 198, 179 S.E. 753; Bullock v. R. R., 212 N.C. 760, 194 S.E. 468. 

(i A railroad crossing is itself a notice of danger, and all persons ap- 
proaching it are bound to exercise care and prudence, and when condi- 
tions are such that a diligent use of the senses would have avoided the 
iiljnry, a failure to use them constitutes contributory negligence and will 
be so declared by the court." Coleman v. R. R., supra. 

And while the plaintiff testified it was dark and he did not see any 
signs of a train, did not hear a bell or whistle, or see a light, he further 
testified that when he was about to cross the crossing, the cars were crank- 
ing up there and flashing on their lights, and the lights blinded him. H e  
also testified h'e never saw the engine until after it hit him, but "I could 
see up the sidewalk to the west on Second Street when I was lying on the 
ground. . . . I could see south on Patterson." 

The shifting engine came from the south and if the plaintiff could see 
to the south on Patterson Avenue after he was hit, and while lying on the 
ground, i t  is difficult to understand why he could not see in that direction 
before he attempted to cross the sidetrack, if he looked, unless he was, as 
he testified, blinded by the lights from automobiles at  the time he at- 
tempted to cross the defendant's sidetrack. Lee v. R. R., 180 N.C. 413. 
105 S.E. 15. 
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I n  the last cited case, the plaintiff admitted he left a place of safety 
and walked a distance of some eight feet on to the southbound main line 
track, while he was enveloped in smoke from a northbound train, where 
he was hit by a southbound train. The court held the plaintiff was guilty 
of contributory negligence on his own evidence. 

I n  the instant case i t  is well to note the plaintiff never testified he 
could not see the approaching engine. H e  simply stated he did not see it. 
And his witnesses who were a t  the scene of the accident testified with 
respect to light as follows: "There was a lot of light there. . . . There 
was plenty of light around there. . . . I don't know where the light was 
coming from, but there was plenty of light to see a person. I could see that  
i t  was a boy that  was hit. . . . I could see the engine from half way u p  
the block." Furthermore. all the testimony with respect to warnings and 
the headlight on the defendant's engine and the street light, was in the 
negative. The witnesses simply testified they did not remember seeing a 
headlight, or hearing a bell or a whistle, or whether or not the street light 
was burning. However, there is positive evidence from the plaintiff that  
he was blinded by lights from automobiles when he was "about to cross 
the crossing," but he testified that  after he was hit he could see down 
Patterson Avenue, which was the direction from which the engine came. 
Herman v. R. R., 197 N.C. 718, 150 S.E. 361. From the facts and cir- 
cumstances disclosed by plaintiff's evidence, we think the judgment as of 
nonsuit should be upheld. 

Affirmed. 

EDWARD OSBORNE, ADMINISTRATOR OF HOWARD S. ROOP, DECEASED, V. 

NORFOLK AND WESTERN RAILWAY COMPANY. 

(Filed 2 February, 1951.) 
1. Railroads 8 5- 

A person who enters on a railroad track without license, invitation, or 
other right, occupies the status of a trespasser. 

2. Same- 
A railroad company is not liable for the death of 21 contributorily negli- 

gent trespasser killed upon its track unless the cloctriiie of last clear chance 
or discovered peril applies. 

3. Same-- 
In order for the doctrine of last clear chance or discorered peril to apply 

to a trespasser upon a railroad track who is struck by an engine, it must 
be made to appear (1) that he was struck by defendant's engine, (2 )  that 
a t  the time he was down or in an apparently helpless condition upon the 
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track, (3)  that the train crew either saw or by the exercise of ordinary 
care could have seen him in such condition in time to have enabled them, 
by the exercise of ordinary care, to stop the train before striking him, 
and (4)  that they failed to exercise such care ~ m d  thereby proximately 
caused the injury. 

Evidence tending only to show that intestate was last seen sitting on the 
end of a crosstie in an intoxicated condition an hour before his fatal injury, 
that a t  the place in question the engineer could have seen a man sitting on 
the track for 380 feet, and that the train which struck intestate could have 
been stopped within a distance of from two to three hundred feet, ia held 
InsuBcient to invoke the doctrine of last clear chance or discovered peril. 

APPEAL by plaintiff from Moore, J., a t  the July Term, 1950, of ASHE. 
Civil action in which an administrator seeks to hold a railroad coni- 

pany liable for the death of his intestate under the last clear chance or 
discovered peril doctrine. 

The complaint alleges in specific detail that the operatives of the 
defendant's train negligently struck and killed the intestate after actual 
or constructive discovery that he "was sitting or lying on the defendant's 
track in an apparently helpless and unconscious condition." 

The plaintiff offered testimony tending to shvw that the defendant, 
Norfolk and Western Railway Company, operates, a line of railway be- 
tween West Jefferson, North Carolina, and Abingdon, Virginia; that his 
intestate, Howard S. Roop, an industrious man, was last seen in an 
uninjured state by the plaintiff's witness, Claude Spencer, in a moun- 
tainous section of Ashe County, North Carolina, sometime "between two 
and three o'clock" on the afternoon of 3 November, 1947 ; that the intes- 
tate was then sitting on the east end of a cross-tie underlying the rails of 
the defendant's track with his back toward the rails; that the intestate 
then had some whiskey in his possession, and was intoxicated to an unde- 
termined degree ; that none of the witnesses saw the intestate or had any 
personal knowledge of any of his actions between the time he was last 
seen by Claude Spencer and four o'clock on the same afternoon, when he 
was struck and fatally injured by the lead engine of the defendant's train, 
which was moving northward over the track at  a speed of fifteen miles an 
hour; that none of the operatives of the defendant's train except the 
engineer in charge of the lead engine saw the intestate until after his body 
had come to rest in a ditch to the east of the railroad track immediately 
after the accident; that "there was a two-inch cut OIL his head just back of 
the right ear, and a one-inch cut on the top of his head, (and) his right 
thigh was broken about six inches below the hip jo:lntV ; that no blood or 
"anything" appeared on the railroad track after t'he accident, but some 
blood was then observed in the ditch "a foot or two or three" to the east 
of the end of the cross-ties; that virtually the same quantity of whiskey 
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as that possessed by the intestate when Claude Spencer left him ('sitting 
on the cross-tie . . . sometime between two and three o'clock" was discov- 
ered at  the scene of the accident just after its occurrence; and that in the 
opinion of the plaintiff's witness, Howard Steelman, who did not see the 
accident, the engineer on a northbound train "approaching the point 
indicated by . . . Spencer as the point a t  which he left Howard Roop 
sitting could see a man sitting for 380 feet or a little more," and the train 
which struck the intestate could have been stopped "with safety to its 
crew and passengers within a distance of two or three hundred feet." 

The plaintiff also offered in evidence an adverse examination in which 
the engineer in charge of the lead engine of the defendant's northbound 
train deposed as follows: "I could not tell whether Howard Roop was 
struck by the train I mas operating. . . . The first time that I saw him, 
and the only time I saw him, was when he came straight out from the 
front of the engine. . . . H e  looked sort of like he was stooped in a 
jumping position. . . . He was in the air . . . When I first saw him, 
I put on the air brakes . . . After the train was stopped, he was lying 
down in the ditch line on a sloping rock." 

The action was dismissed upon a compulsory judgment of nonsuit in 
the court below after the plaintiff had introduced his evidence and rested 
his case, and the plaintiff thereupon appealed, assigning that ruling as 
error. 

H i g g i m  & M c N i c h a e l  and Boloie & B o w i e  for plaint i f f ,  appellant.  
Cra ige  & Craige and  J o h n s f o n  d2 J o h n s t o n  for de fendan t ,  appellee. 

ERVIN, J. Inasmuch as he entered upon the railroad track of the 
defendant without license, invitation, or other right, the intestate occupied 
the status of a t~.espasser at  the time of his fatal injury. 44 Am. Jur., 
Railroads, section 424; 52 C.J., Railroads, section 2105. Under the evi- 
dence, he was clearly guilty of contributory negligence which will pre- 
clude his administrator from recovering damages from the defendant 
for his death unless the facts warrant the application of the last clear 
chance or discovered peril doctrine. Long  v. R. R., 222 N.C. 523, 23 
S.E. 2d 849. 

When recovery is sought of a railroad company for the death of a 
trespasser on its railroad track under the doctrine of last clear chance 
or discovered peril, the personal representative of the deceased trespasser 
must offer evidence sufficient to establish these four elements: 

1. That the decedent was killed by the railroad company's train. 
2. That at  the time of his fatal injury, the decedent was down or in an 

apparently helpless condition on the railroad track. 
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3. That  the operatives of the railroad company's train either actually 
saw, or by the exercise of ordinary care in keeping a proper lookout 
could have seen, the decedent in such condition on the railroad track in 
time to have enabled them, by the exercise of ordinary care, to stop the 
train and avoid the killing. 

4. That  the operatives of the railroad company's train failed to exer- 
cise such care, and thereby proximately caused the death of the decedent. 
Battle v. R. R., 223 N.C. 395, 26 S.E. 2d 859; Long v, R. R., supra; 
Justice v. R. R., 219 N.C. 273, 1 3  S.E. 2d 553; Mercer v. Powell, 218 
N.C. 642, 12  S.E. 2d 227; Cummings v. R. R., 217 N.C. 127, 6 S.E. 2d 
837; Draper v. R. R., 161 N.C. 307, 77 S.E. 231; Henderson v. R. R., 
159 N.C. 581, 75 S.E. 1092; Clegg v. 8. R., 132 N.C. 292, 43 S.E. 836; 
Gpton v. R. R., 128 N.C. 173, 38 S.E. 736. 

When the testimony presented by the plaintiff i n  the court below is  
appraised a t  its full probative value, i t  is insufficient in law and logic to  
establish the second, third, and fourth elements set out above. As a 
consequence, the plaintiff is not entitled to invoke the last clear chance or 
the discovered peril doctrine, and the compulsory judgment of nonsuit 
must be 

Affirmed. 

STATE v. ROBERT A. EAGLE. 

(Filed 2 February, 1951.) 

1. Criminal Law 9 4- 
When the interests of justice require, evidence may be offered even 

after the argument of counsel, but perforce the solicitor is not entitled to 
exhibit to the jury in his argument an object which has not been identified 
and introduced in evidence. 

2. Automobiles 6 Sod: Criminal Law § 50f- 

Where the quantity of whiskey remaining in a bottle taken from defend- 
ant after his arrest is stressed by both sides in a prosecution for drunken 
driving as having a material bearing upon defendant's condition a t  the 
time of his arrest, but the bottle is not introduced in evidence, the state- 
ment of the solicitor in his argument that he had the bottle in a paper 
sack and was willing to show it to the jury, is improlper, and upon defend- 
ant's objection thereto, the error is not rendered harmless by an instruc- 
tion that the solicitor had offered to let the bottle be offered in evidence 
s t  that time but that defendant's counsel objected to this statement and 
that the jury should not consider the argument a t  all. 

APPEAL by defendant from C l e m ~ n t ,  J . ,  February Term, 1950, of 
FORSPTH. 
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Criminal action tried upon a warrant charging the defendant with 
operating a motor vehicle upon the public highways of North Carolina 
while under the influence of intoxicating liquor or narcotics. 

The State offered evidence tending to show the defendant drove his 
automobile upon a public highway of the State, while under the influence 
of intoxicating liquor. 

The arresting officer testified he took a fifth Schenley bottle from the 
defendant's car at  the time he arrested him, on 16 December, 1949 ; that 
it was about one-third full of whiskey, and that he sealed the bottle and 
had kept it in his car ever since. "I brought it up here today with me. 
. . . I have i t  in the Patrol car. I t  is not up here." The bottle was 
never identified or offered in evidence. 

The defendant denied that he was under the influence of liquor at  the 
time of his arrest; but admitted he and three friends, shortly before his 
arrest, had taken two drinks each from the fifth of Schenley whiskey he 
had in his car. He  testified the bottle was more than half full of whiskey 
when it was taken by the arresting officer; that he had been on a deer 
hunt in Maryland with one of his business associates; that he had not 
slept in approximately 38 hours, and was en route to his home in States- 
ville at  the time of his arrest. 

After the evidence was closed and counsel for the defendant had con- 
cluded his argument, and while the Solicitor for the State was arguing 
the case, the Solicitor stated in reply to an argument by defendant's 
counsel as to why the whiskey bottle the officer had testified he took out 
of the defendant's car had not been produced and offered in evidence, 
that he had sent for the bottle while defendant's counsel was arguing the 
case, and now had it in a paper sack and was willing for it to be shown 
to the jury. The defendant objected to the Solicitor's argument on the 
ground that i t  was prejudicial and improper, and moved the court to 
instruct the jury not to consider it. Whereupon, the court stated : "Well, 
he says that he is willing for them to see it now." Defendant's counsel 
in reply to the court, said: "I know he does, your Honor, but that is 
highly prejudicial to this defendant for the Solicitor to go outside of the 
record and to try to mend his licks after he has heard my argument and 
contentions." 

Motion denied, and defendant in apt time excepted. 
The defendant then mored for a mistrial on the ground that there was 

no testimony in the record that the bottle referred to by the Solicitor was 
the bottle the defendant had on the occasion in question. Motion denied. 
Exception. 

From a verdict of guilty and the judgment imposed, the defendant 
appeals and assigns error. 
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Attorney-General NcMu2lan and ilssistant Ati orney-General Bruton 
for the State. 

Higgins Le McMichnel for defendant. 

DENNY, J. The question posed for decision is whether the failure of 
the trial judge to sustain the defendant's objection to the proposal of the 
Solicitor to exhibit an unidentified bottle of whiskey to the jury for its 
inspection and examination for the evident purpose of bolstering the 
State's evidence against the defendant, constitutes prejudicial error in 
light of the following instruction given by the trial judge in his charge 
to the jury: "There is some evidence in the trial of the case here about 
a bottle of whiskey being found in the car. The Solicitor, in his argu- 
ment, stated to counsel for the defendant that he would be willing to let 
the bottle be offered in evidence at  that time. The defendant's counsel 
objected to the statement. You will not consider that argument at  all; 
just disregard that." 

I t  is apparent counsel for defendant argued strenuously to the jury 
that the defendant and his three friends had consumed less than half of 
a fifth of whiskey during the afternoon in question, and in support of his 
argument had pointed ont the State's failure to introduce the bottle of 
whiskey taken from the defendant's car. Of course the real question 
before the jury was whether or not the defendant had driven his auto- 
mobile upon a public highway of the State while nnder the influence of 
an intoxicating liquor. However, the Solicitor and counsel for the 
defendant choose to stress their respective contentions as to the amount of 
whiskey the defendant and his three friends had consumed during the 
afternoon, prior to the arrest of the defendant, emphasizing the evidence 
of their respective witnesses as to the amount of liquor remaining in the 
bottle at  the time i t  was taken from the defendant's car, as having a mate- 
rial bearing on the defendant's condition at  the time of his arrest. The 
offer by the Solicitor to exhibit the unidentified bottle of whiskey to the 
jury, for the purpose of refuting the argument made by defendant's 
counsel and in effect to bolster the State's contentions, was improper and 
the objection thereto by the defendant should have been sustained, and 
the jury instructed not to consider it. 

I f  in the opinion of the Solicitor the ends of justice required the exhi- 
bition to the jury of the bottle of whiskey taken from the defendant's car 
at  the time of his arrest, the bottle should hare been identified and intro- 
duped in evidence at the proper time during the course of the trial, or a 
motion made to reopen the case and permit its identification and intro- 
duction in evidence. S. 7'. Prrry,  231 N.C. 467, 57 S.E. 2d 774; Miller 
v. Gre~nzoood, 218 N.C. 146, 10 S.E. 2d 708 ; Fprrpll v, JJinfon, 161 N.C. 
345, 77 S.E. 224;  D u p r e ~  7,. Ins~rrmcc' Co., 93 N.P. 237; S. v. Harris, 
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63 N.C. 1. When the ends of justice require it, evidence may be offered 
even after the argument of counsel, Williams v. Averitt, 10 N.C. 308, or  
after the jury has retired, S.  v. hToblett, 47 N.C. 418. 

Now, as to the charge, it  is clear that  his Honor did not understand 
what the Solicitor proposed to do in connection with the bottle of whiskey 
he had sent for during the argument of defendant's counsel, or  inadver- 
tently stated that  the Solicitor proposed to offer the bottle of whiskey in  
evidence. The Solicitor a t  no time, according to the record, proposed to 
offer the bottle of whiskey in evidence, but merely to exhibit i t  to the 
jury. The further statement by the court to the effect that  '(defendant's 
counsel objected to the statement," may have given the jury the impres- 
sion that  defendant's counsel had objected to the introduction of the 
bottle of whiskey in evidence, which was not the case. This may have 
prejudiced the jury against the defendant, and the fact that  the Solicitor 
abandoned his proposal to exhibit the bottle of whiskey to the jury, is 
immaterial. The damage, if any, was done. And while ordinarily an 
error such as tha t  complained of may be cured in  the charge, S. v. 
Brackett, 218 N.C. 369, 11 S.E. 2d 146, we think the mere statement 
"You will not consider that  argument a t  a l l ;  just disregard that," was 
insufficient to cure the error in failing to sustain the defendant's objection 
and exception theretofore interposed. 

As to what constitutes improper argument, and the effect of the rulings 
of the trial court with respect thereto, see S. v. Bowen, 230 N.C. 710, 55 
S.E. 2d 466; S. v. Correll, 229 N.C. 640, 50 S.E. 2d 717; S. v. Tucker, 
190 N.C. 708, 130 S.E. 720, and cited cases. 

We think the defendant is entitled to a new trial, and i t  is so ordered. 
New trial. 

ESTELLE HARRIS, ADMX., v. E. R. DRAPER. 

(Filed 2 February, 1951.) 

1. Automobiles fj l8g (4)- 

The driver of a car hit by another a t  right angles a t  an intersection is 
competent to testify as to his opinion of the speed of such other car when 
it  struck the car he was driving, the weight and credibility of his testi- 
mony being for the jury. 

2. Appeal and Error fj 39b-- 

Where excluded evidence is germane to the issues of negligence and 
contributory negligence, error in its exclusion cannot be rendered harmless 
by the verdict when only one of these issues is answered in favor of the 
party offering the testimony. 
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3. Trial § 31b: Appeal and Error § 6c (6)- 

The court misquoted the testimony of a witness on a crucial point. 
Plaintiff's counsel called the matter to the court's altention and the court 
replied that the statement was in accord with its recollection, a t  which 
counsel for defendant interjected agreement. Held: The failure of the 
court to correct the inadvertence must be held for prejudicial error upon 
exception and assignment of error properly presented. 

4. Appeal and Error § 39f- 

Where the court, instead of correcting an inadvertence in the statement 
of the testimonr upon a crucial point, states that the narrative was in 
accordance with the court's recollection, and the error is emphasized by 
the interjection of counsel for the opposing party that the narrative was 
in accordance with his recollection also, the error cannot be held cured 
by the court's instruction that the jury should take its own recollection 
of the evidence and not that of the court or counsel. 

5. Automobiles § 2 0 b  

Where the owner of a car permits another to drive it for exclusive per- 
sonal purposes of such other person, and rides in the car solely for the 
purpose of returning the car to his home after such other person has com- 
pleted his trip, whether the driver is the agent of the owner while making 
the trip, qzmre, but it would seem to be a question for the jury. 

L 1 ~ ~ ~ ~ ~  by plaintiff from Sharp, ~Cpecinl Judiqe, February-March 
Term, 1950, of DURHAM. 

Civil action to recover damages for alleged wrongful death of plaintiffs 
intestate and for damages to his automobile when plaintiff's car, under 
the control and operation of Ervin  Lee Green, collide'd with or was struck 
by defendant's automobile a t  the intersection of U. S. Highway 15-A 
and N. C. Highway 264. 

On Sunday afternoon, 31 October, 1948, plaintifl's intestate allowed 
Ervin Green to use his Ford Sedan to take a girl friend from Durham 
to Raleigh and then to go on over U. S. Highway 15-h  to his home in 
Creedmoor, plaintiff's intestate going along in order to bring the auto- 
mobile back from Creedmoor to Durham. 

At the same time the defendant, E. R. Draper, vras traveling in his 
Hudson Sedan over N. C. Highway 264 from Wake Forest to Durham. 
Both drivers were quite familiar with these highways, having traveled 
them frequently, and especially where they intersect about fifteen miles 
north of Raleigh. 

'Ervin Green testified that  he approached the intersection a t  a speed of 
30 or 35 miles per hour and "as I entered the intersection," the owrhead 
traffic signal light "was green for me." H e  saw ihe defendant's car 
approaching from the east on 264, but he was first to enter the inter- 
section. "I was just about under the light when I was struck by the 
other car. . . . The front of the other car struck the right door of my  
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car. I could tell a t  the time the other car struck me how fast it was 
going." "Q. How fast?" Objection sustained. Exception No. 1. I f  
allowed to answer, the witness would have said "About 60 miles an hour." 
The Ford Sedan was knocked a distance of five or six feet by the impact 
and damaged considerably. Plaintiff's intestate, who was sitting next to 
the right-hand door, was cut by flying glass and died on the way to the 
hospital. 

The defendant testified that he had a conversation with Ervin Green 
just after the collision. "I asked him if he didn't see the red light and 
he said he didn't see the light until just before he went under it-he 
glanced up and saw the light. . . . He said he saw i t  just before he went 
under it." 

I n  charging the jury, the trial court quoted the defendant several times 
as saying Green told him "he did not see the light was red . . . or the red 
light until he was right under it." 

Whereupon counsel interposed : 
"Mr. Bryant: Of course, as you instructed the jury, it is their recol- 

lection of the evidence, but i t  was my impression that Mr. Draper did not 
testify Green told him the light was red or he did not see the red light, but 
that he did not see the light until he got into the intersection, without 
making any statement as to its color. 

"Court (resuming) : Well, gentlemen, it is my recollection he said 
Green told him that when he ran under it he saw the light was red." 

"Mr. Fuller : That was my recollection, too." Exception No. 4. 
"(Court-resuming) : However, you will go by your own recollection 

and not by mine or by counsel. I n  any event, gentlemen, you will remem- 
ber what the witness said." 

The issues of negligence and contributory negligence were both an- 
swered in the affirmative, and from judgment thereon dismissing the 
action, plaintiff appeals, assigning error. 

Victor 8. Bryant, Robert I. Lipton, and Victor 8. Bryant, Jr., fo r  
plaintiff, appellant. 

Fuller, Reade, Unzstead d Fu71er for defendant, appellee. 

STACY, C. J. The question for decision is whether the trial and judg- 
ment can be sustained in the face of the exceptions shown in the record 
and debated on brief. We are constrained to answer in the negative. 

First. Exception t o  Exclusion of. Evidence: The witness, Ervin 
Green, if allowed to testify, would have said the defendant's car was 
traveling about 60 miles an hour when i t  struck the car he was driving. 
This proffered testimony was competent, its weight and credibility, of 
course, being for the jury. Hicks I ) .  Love, 201 N.C. 773, 161 S.E. 394; 
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Jon.es v. Bagwell, 207 X.C. 378, 177 S.E. 170; I'yndall v. Hines Co., 
226 N.C. 620, 39 S.E. 2d 828; B m f o r d  v. Cook, 232 N.C. 699. 

T rue  it is, the jury answered the issue of negligence in favor of the 
plaintiff, and this ordinarily might hare  cured the error. I n  the instant 
case, however, the proffered testimony was also competent on the issue of 
plaintiff's alleged contributory negligence or the sole negligence of the 
defendant. The vital question, debated on the hearing, was whether 
Green or the defendant entered the intersection against the red light. 

Second. T h e  illisquofation of Evidence in the Court's Charge: After 
the court had stated to the jury for the third time lhat, according to the 
defendant's testimony, the driver of plaintiff's inbestate's car told the 
defendant immediately after the collision, '(he did not see the light was 
red . . . or the red light until he was right under it," counsel for  plain- 
tiff arose and called the court's attention to what he :onceived an inadver- 
tent misquotation of the evidence. Instead of referring to the record 
which would have borne out plaintiff's contention, the court replied : 
"I t  is my  recollection that  he said Green told him tha t  when he r an  under 
i t  he saw that  the light was red." And counsel for defendant also inter- 
jected : "That was my  recollection, too.'' Thus, insxead of correcting the 
inadvertence, i t  was emphasized and fortified by the recollection of de- 
fendant's counsel, which rendered the plaintiff's last state worse than 
his first. 

The  fact the jury was immediately told they would not take the court's 
recollection, or  that  of counsel, but would rely on their own memory of 
what the witness had said was hardly sufficient to meet the objection 
interposed by counsel. The prejudicial emphasis and effect had already 
been given and were allowed to stand without any change, modification, 
or correction. 

I t  is the rule with us that  when counsel deem the recitals of the court 
incorrect as to the facts of the case or the contentions arising thereon, the 
matter must be called to the court's attention, either a t  the time or per- 
haps more appropriately a t  the close or just before the close of the charge, 
so as to afford an  opportunity of correction; and where this is done, as 
here, and 110 correction is made, the party aggrieved must be given a 
hearing on appeal, if properly pr~sented  by excepticln and assignment of 
error. S.  v. ilfrATair, 226 N.C. 462, 38 S.E. 2d 514; S .  v. Sinodis, 189 
K.C. 565, 127 S.E. 601; 8. 11. Barnhill, 186 N.C. 446, 119 S.E. 894, 
85 A.L.R. 541. 

Then, too, it must be remembered the matter here complained of was 
deadly on the issue of contributory negligence, for an admission from 
Green that  he entered the intersection against the red light was fatal  to 
plaintiff's cause under the theory of the trial. 
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Moreover, it may be doubted whether the court was justified in assum- 
ing Ervin  Green to be the agent of plaintiff's intestate and acting in the 
scope of such agency on the occasion in question. Plaintiff contends that  
her intestate was a guest in the car a t  the time and that  he went along 
only to drive the car back to Durham after Green had reached his home 
in Creedmoor. The evidence appears to be susceptible of either inter- 
pretation, which would seem to require or indicate its submission to the 
jury on the point. Anno. 80 A.L.R. 291. 

A new tr ial  is made necessary by the exceptions. I t  is so ordered. 
New trial. 

STATE v. OLLIE FULTON SALLY. 

(Filed 2 February, 1951.) 
1. Homicide $ 11- 

A person in his own home or place of business, where he has a right to 
be, and acting in defense of himself and his habitation, is not required to 
retreat in the face of a threatened assault, regardless of its character, but 
is entitled to stand his ground, to repel force with force, and to increase 
his force, so as not only to resist, but also to overcome the assault, although 
he may not use excessive force in repelling the attack. 

2. Homicide Q 271- 
An instruction which in effect requires defendant to retreat when an 

assault is made upon him in his own place of business, unless the assault 
be violent and the circumstances such that retreat would be dangerous, 
is held to constitute prejudicial error. 

APPEAL by defendant from Efirris, J., May Term, 1950, of DURHAM. 
Criminal prosecution on indictment charging the defendant with the 

murder of one Everett L. Justice. 
Upon the call of the case for trial the solicitor announced that  he would 

not press the capital charge, but would ask for a verdict of murder in the 
second degree or manslaughter as the evidence should warrant. 

The defendant lives in a one-story building a t  313 McMannen Street 
in the City of Durham. His  sleeping quarters are in the rear and he 
conducts a combination grocery store and lunch counter in the front part  
of the building, which has only one entrance and that  in the front. There 
is no rear exit or entrance. 

On the morning of 23 December, 1949, the defendant was in his place 
of business, waiting on customers, when Everett L. Justice entered the 
store in a somewhat intoxicated condition. His  presence soon became 
objectionable to the defendant and several of his customers; whereupon 
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the defendant ordered him out the store. A brief struggle ensued be- 
tween the two, during the course of which the defendant was either 
thrown or knocked to his knees. Justice then went out of the store. H e  
came back in four or five minutes, still intoxicated, and the defendant 
again ordered him out, saying, "If you come back in here, in my place of 
business, 1'11 blow your brains out." 

Mrs. M. W. Adams, clerk and cafe worker in defendant's place of 
business, was present and heard the conversation between the two. She 
says, "there were no words spoken after he (Justice) came back in the 
last time. . . . H e  (the defendant) shot one time. When he fired the 
pistol Justice just keeled over and dropped dead." 

The defendant testified that  Justice remarked, "I don't like i t  because 
you run me out awhile ago," and started a t  him "with his hand in  his 
h ip  pocket, like this," and when he was within about four feet of me I 
shot him in the breast, causing his death. 

I t  was the contention of the defendant that he shot the deceased in his 
own self-defense. 

Verdict : Guilty of manslaughter. 
Judgment:  Imprisonment in  the State's Prison for not less than eight 

nor more than twelve years. 
The defendant appeals, assigning errors. 

.4ftornfy-General i V c M d l a n  and 4ss i s fan t  Attorney-General Bru ton  
for the State. 

Fuller, Reade, Umstead & Fuller for defendant. 

STACY, C. J. On the defendant's plea of self-defl.nse, which is sup- 
ported by evidence, the court instructed the jury as follows: 

"The right of self-defense rests upon necessity, real or apparent, and 
cannot be exercised if there be a reasonable opportunity to retreat and 
avoid the difficulty, but if the assault in which the killing is brought 
about be violent and the circumstances are such that  the retreat would 
be dangerous, he is not required even to retreat." (Exception entered by 
later stipulation, discussed on brief and while there is no assignment of 
error based on the exception, undoubtedly the stipulation was intended 
to cover this also.) 

The instruction is correct as a general statement of the law of self- 
defense, but as applied to the defendant's evidence in the subject case, it 
would seem to be incomplete, if not inapplicable, and misleading. 8. 11. 

Rryson, 200 N.C. 50, 156 S.E. 143; S. 12 .  Lee, 193 N.C. 321, 136 S.E. 
877; 8. v. Waldroop,  193 N.C. 12, 135 S.E. 165. The defendant being in 
his own home and place of business where he had a right to be, and acting 
in defense of himself and his habitation, was not required to retreat in 
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the face of a threatened assault, regardless of its character, but was 
entitled to stand his ground, to repel force with force, and to increase his 
force, so as not only to resist, but also to overcome the assault. S. v. 
Roddey, 219 N.C. 532, 14 S.E. 2d 526; S.  v. Harman, 78 N.C. 515; 8. v. 
Pennell, 224 N.C. 622, 31 S.E. 2d 857. This, of course, would not excuse 
the defendant if he used excessive force in repelling the attack. S. v. 
Jernigan, 231 N.C. 338, 56 S.E. 2d 599; S. v. Robinson, 188 N.C. 784, 
125 S.E. 617. 

The above instruction, as here applied, would seem to be less than the 
defendant's full measure of protection. Hence, a new trial appears 
necessary. Suum cuique tribuere. 

New trial. 

STATE v. EVERETT LLOYD. 

(Filed 2 February, 1951.) 

Automobiles 8 29b: Criminal Law 8 5% (3)-Evidence of defendant's 
identity as the perpetrator of the offense held insufficient. 

In this prosecution for reckless driving, the officers identified one of 
four speeding cars as a Mercury which one of them testified belonged to 
defendant, but the officers could not see who was driving the car. Defend- 
ant admitted he was the only person who drove his car on the night in 
question, but in the same statement denied that he was driving at  the 
place in question and testified that he was at  the time in a city some dis- 
tance away, in which later statement he was corroborated by three other 
witnesses. Held: The evidence of defendant's identity as the driver of the 
speeding car is insufficient to be submitted to the jury. 

APPEAL by defendant from Harris, J., June Term, 1950, of ORANGE. 
Reversed. 

The defendant was charged with driving an automobile recklessly and 
at  a greater rate of speed t,han 55 miles per hour. There was verdict of 
guilty and from judgment imposing sentence, the defendant appealed. 

Attorney-General ililci?fullan, Assisfant Attorney-General Bruton, and 
Walter P. Brinkley, Msmber of Staff, for the State, appellee. 

R. M. Gantt for defendant, appellant. 

DEVIN, J. The only question presented by this appeal was whether the 
identity of the defendant as the person who committed the offense charged 
was sufficiently shown to warrant submission of the case to the jury. 

I t  was not controverted that on the evening of 10 March, 1950, about 
11 :30 p.m. four automobiles were being driven west on highway 70 be- 
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tween Hillsboro and Mebane a t  a speed of 75 to 90 miles per hour. The  
highway patrolman with a local officer in his automobile set out in 
pursuit. The speeding automobiles turned left a t  Cheek's crossing and 
proceeded south and east on an  unpaved road. The officers were unable 
to overtake the automobiles but succeeded in getting the number of one 
of the speeding cars-a Ford-and later learned that  i t  belonged to Wil- 
liam Godfrey. Another car was identified as a Mercury which the 
patrolman testified belonged to defendant Lloyd. Neither officer could 
see who was driving the Mercury, or either of the other automobiles. 
Godfrey admitted he was driving the Ford automobile. Warrant  was 
issued for him 13 March. and he mas tried 20 March in the Recorder's 
Court. Several days thereafter defendant Lloyd in conversation with 
the patrolnlan stated he was the only driver of his automobile the night 
of 10 March. The State contended that this admission, together with 
the patrolman's testimony that  defendant's automobile was one of the 
speeding vehicles, was sufficient to carry the case to the jury, but defend- 
ant's statement must be considered in connection with his denial in the 
same connection that he was on the road west of Htllsboro a t  the time of 
the alleged offense, and the further testimony offered by defendant on 
this point in explanation that  he drove to Durham that  night and did not 
leave Durham until after twelve o'clock. I n  this he was corroborated by 
three witnesses who testified they saw and conversed with him that  night 
in Durham and one of them serviced his automobile there about 11 :30 
p . n ~  Godfrey also testified he did not see defendant Lloyd the night of 
10 March. Warrant  was issued for defendant Lloyd 6 April, 1950. 

From an examination of the evidence appearing in the record, of which 
the foregoing is a summary, we are inclined to the view that  the defend- 
ant's motion for judgment of nonsuit should have been allowed. Though 
we observe the rule that  on this motion the evidence should be considered 
in the light most favorable for the State, nevertheless the' identification 
of the defendant Lloyd as the operator of one of the recklessly driven 
automobiles seems lacking. Hence we think the judgment should be 
reversed, and i t  is so ordered. 

Reversed. 

STATE v. NATHANIEL FOT.  

(Filed 2 February, 1951.) 

Criminal Law 3 8 l c  (4)- 

Where but one sentence is imposed upon a rerdict of guilty as to both 
counts in an indictment, alleged error relating to one count only cannot 
entitle defendant to a new trial when no error is found as to the other 
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count, and the sentence imposed is within the limits prescribed for such 
offense. 

APPEAL by defendant from Clement, J., February Term, 1950, of 
FORSYTH. 

Criminal action tried upon an indictment charging the defendant with 
a conspiracy to sell intoxicating liquor and with the unlawful sale of 
intoxicating liquor. 

The jury returned the following verdict: "Guilty of conspiracy to sell 
intoxicating liquors as charged in the bill of indictment, and guilty of 
selling unlawful liquors as charged in the bill of indictment." 

The court did not enter separate judgments on the respectire counts 
for the purpose of punishment, but entered one judgment-on the verdict, 
committing the defendant to the county jail for 18 months, to be assigned 
to work under the supervision of the State Highway and Public Works 
Commission. 

Defendant appeals, assigning error. 

Attorney-General McMullan, Assistant Attorney-General Bruton, and 
John R. Jordan, Jr., Member of Staff,  f0.r the State. 

Higgins & McMichae2 for defendant. 

PER CURIAM. The defendant assigns as error the refusal of the trial 
court to sustain his motion for judgment as of nonsuit. We concur in  
the ruling below as to both counts in the bill of indictment. 

The defendant also challenges the validity of the verdict on the second 
count, on the ground that  the jury found him "guilty of selling (unlawful 
liquors' as charged in the bill of indictment," instead of finding him 
guilty of selling ('intoxicating liquors" as charged in the bill of indict- 
ment. We consider the exception without merit ;  but, if it were otherwise, 
the judgment should be upheld on this record. 

The exception to the failure of the court below to sustain the defend- 
ant's motion for judgment as of nonsuit is the sole exception in the record 
bearing on the first count, and that  exception having been disposed of 
adverseIy to the defendant, and the sentence imposed being within the 
limit prescribed by statute for such offense, the judgment will be upheld. 
S. v. Graham, 224 N.C. 347, 30 S.E. 2d 151, and cited cases. Therefore 
the judgment entered below is 

Affirmed. 
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RUTH CROOK BAILEY v. GEORGE A. McPHERSON T/A McPHERSON 
MOTOR LINES, AND M. H. WINKLER T/A M. H. WINKLER MANU- 
FACTURING COMPANY. 

(Filed 28 February, 1951.) 

Constitutional Law g 81- 
Notice and a n  opportunity to be heard are  essential to due process 

of law. 

Process 14: Pleadings § 2 2 b  

Under the broad discretionary powers of the trial court to permit amend- 
ment of process and pleading, the court may allow amendment to correct 
a misnomer or mistake in the name of a party provided the amendment 
does not amount to a substitution or entire change of parties. G.S. 1-163. 

Same- 
The sole proprietor of a business carried on in the trade name of "M. H. 

Winkler Manufacturing Company" was served with process in accordance 
with G.S. 1-105. The process ran in the name of "M. H. Winkler Manu- 
facturing Company, Inc.," a nonexistent corporation, but the individual 
personally signed for the registered letter containing the summons and 
complaint so that  he was advised that  he was the party intended to be sued 
and was in nowise misled or prejudiced by the mistake in name. Held: 
The court acquired jurisdiction over the person of the individual without 
service of new process, and had discretionary power to permit a n  amend- 
ment to the process and pleading to correct the name of defendant. 
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4. Process § lO-- 

Where service of process on a nonresident motorist is had in strict 
accordance with the procedural requirements of G.Ei. 1-105, such process 
and pleading is subject to amendment in accordance with the general rules. 

5. Same: Constitutional Law § 21- 

Where summons and complaint sent by registered mail a re  signed for by 
a n  individual carrying on a business under a firm name, and the papers 
give him unmistakable notice that  he was intended to be sued, although the 
process runs against a nonexistent corporation of the same name a s  the 
firm operated by him, held: the service in strict accord with G.S. 1-106 is 
sufficient to meet the requirements of due process of law. 

6. Appeal and  E r r o r  g 6c (2)- 
A sole assignment of error to the rendering and signing of a n  order 

presents the single question whether the facts found a re  sufficient to sup- 
port the order, and does not bring up for review the findings or the evi- 
dence upon which they a re  based. 

7. Appeal a n d  Er ror  § 14- 

The signing by the presiding judge of the appeal entries, fixing and 
settling the contents of the case on appeal, eo instanti removes the matters 
involved from the jurisdiction of the Superior Court and transfers juris- 
diction to the Supreme Court pending allpeal, and thereafter the Superior 
Court is functus oflcio and has no jurisdiction to consider a second motion 
involving the same matters. and a n  order upon such second motion is a 
nullity. 

8. Appeal and E r r o r  § 97- 

Where it  is apparent on the record that the lower court was without 
jurisdiction to enter an order, the Supreme Court will declare it a nullity 
cx mero nzotw. 

APPEAL by defendant M. H. Winkler ,  t r ad ing  as  M. H. Winkle r  M a n u -  
fac tur ing  Company,  f rom Clrmenf,  J . ,  a t  the August  Mixed Term, 1950, 
of DAVIDSON. Affirmed. 

C h i 1  action to recover damages for  personal injur ies  alleged t o  h a r e  
been caused by  t h e  concurrent negligcncc. of the d e f l d a n t s  George A. 
M c P h e r ~ o n ,  t rad ing  as  McPherson Motor  Lines, a n 1  M. H. Winkler,  
t r ad ing  as  M. H. Winkle r  Manufac tur ing  Company,  when a n  automo- 
bile i n  which plaintiff was r iding as  a guest collided with a tractor-trailer 
heing operated allegedly by both defendants on Statcb H i g h w a y  No.  49 
i n  Davidson County, N o r t h  Carolina. Other  mater ial  facts  a re  stated 
in the  opinion. 

T h e  defendant  M. H. Winkler ,  t r ad ing  as  M. H. Winkler Manufac-  
t u r i n g  Company, a nonresident of the S ta te  of Nor th  Carolina, entered 
a special appearance and  moved to quash the summons on jurisdictional 
grounds. Whereupon the  plaintiff moved to amend the  summons and 
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complaint to correct the variance suggested in the defendant Winkler's 
motion. 

From an  interlocutory order denying the motion to quash the summons 
and allowing plaintiff's motion to amend, the defendant M. H. Winkler, 
trading as M. H. Winkler Manufacturing Company, excepted and 
appealed. 

Hubert  E. Olive and Stoner d Wilson for  plaintiff, appellee. 
Smith, M'hnrton, Sapp  d X o o r ~  for  defendant George A. klcPlzerson, 

trading as McPlterson Yilotor Lines, app~l lee .  
Don A.  Walser for  M.  H. TYinkler and ,If. H. Winkler, trading as  

M. H .  Winkler Manufacturing Company, appellant. 

JOHKSON, J. On or about 16  September, 1949, M. H. Winkler, trading 
as $1. H. Winkler Manufacturing Company, of Baton Rouge, Louisiana, 
through his agent, Ray  Williams, caused his Federal tractor to be at- 
tached to a Hobbs trailer, both owned by him, for the purpose of trans- 
porting bleachers to a customer in Norfolk, Virginia. The next day, 
while traveling north and at a place on State Highway No. 49 in David- 
son County, North Carolina, approximately twenty miles south of Ashe- 
boro, the tractor owned by the defendant Winkler became disabled. The 
tractor and trailer were then parked in a farmyard. Winkler's agent, 
Williams, called him over the 'phone and a d ~ i ~ e d  him of the breakdown. 
Williams was instructed by Winkler to contact the Federal tractor agent 
in Greensboro, who was John Robbins, and secure assistance so the jour- 
ney could be continued. As a result of arrangements cleared by 'phone 
between Williams and Robbins, the defendant George McPherson sent his 
Ford tractor, with his brother James McPherson driving, to the scene 
of the breakdown for the purpose of moving the trailer and bleachers on 
to Norfolk. Williams and James McPherson together detached the 
trailer from the Federal tractor and attached the trailer to the Ford 
tractor owned by George McPherson. ,\fter the attachment had been 
made, the tractor and trailer were backed into the highway and headed 
north, preparatory to going to Greensboro to pick up George McPherson 
and proreed on to  Norfolk, with James McPherson then driving and 
Williams riding in the cab, when a car operated by plaintiff's husband 
collided with the trailer, resulting in i n j ~ ~ r i e s  to the plaintiff which are 
the basis of this action. 

The action was originally instituted againqt George McPherson, trad- 
ing as McPherson Motor Lines, and M. H. Winklcr Manufacturing 
Company, Inc. McPherson was served with process by the Sheriff of 
Guilford County on 14 July,  1950, and thereafter filed answer to the 
complaint. 
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Summons dated 13 July, 1950, was issued against M. H. Winkler 
Manufacturing Company, Inc., Baton Rouge, Louisiana, and forwarded 
to the Sheriff of Wake County for service on L. C. Rosser, Commissioner 
of Motor Vehicles of North Carolina, process agent of the nonresident 
defendant under G.S. 1-105. The Sheriff's return indicates service as 
directed on the Commissioner of Motor Vehicles. The return receipt card 
filed with the plaintiff's compliance affidavit required by the statute, 
shows that copies of the summons and complaint, sent by registered mail, 
were signed for and received by "M. 11. Winkler," in person, in Baton 
Rouge, Louisiana, "7-19-50." The record shows compliance with all 
other procedural requirements of the statute (G.S. 1-105) and that M. H. 
Winkler had actual notice of the pendency of the action. 

On 8 August, 1950, M. H. Winkler, through counsel entered a special 
appearance and moved that the summons be quashed and that the at- 
tempted service thereof on M. H. Winkler Manufactilring Company, Inc., 
be set aside, fcr that there is no such corporation known as M. H. Winkler 
Manufacturing Company, Inc. I t  is alleged in the motion that Mose H. 
Winkler, a resident of East Baton Rouge, Louisiana, is the sole proprietor 
of the business operated under the trade name of M. H. Winkler Manu- 
facturing Company. 

On the disclosures rnade in  the special appearance, the plaintiff filed 
motion to amend the summons and complaint to conform to the defend- 
ant's true name, M. H. Winkler, trading as M. H. Winkler Manufactur- 
ing Company. 

M. H. Winkler's motion to quash and plaintiff's counter motion to 
amend came on for hearing and mere heard together at  the August, 1950, 
term of court before Judge Clement, who found facts and entered an order 
denying Winkler's motion to quash and allowing plaintiff's motion to 
amend, by directing that the process and pleadings be corrected by inter- 
lineation by "striking out the words 'M. H. Winkler Manufacturing 
Company, Inc.' wherever they may appear, and inserting the words 'M. H. 
Winkler, trading and doing business as M. H. Wirikler Xanufacturing 
CO.'" The defendant Winkler was allowed forty days within which to 
file answer. 

I t  is manifest that the court below possessed plenary general powers 
to correct the mistake in the name of the defendant and allow the amend- 
ments granted below. The determinative question here presented is 
whether the court under the original summons acquii-ed jurisdiction over 
the person of M. H. Winkler so that he may be held by the court without 
service of new process. Here, we are at grips with the constitutional 
guaranty of due process of law, the essence of which iq notice and oppor- 
tunity to be heard before trial and judgment. 42 Am. Jur., Process, 
section 4, p. 7. 
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G.S. 1-163 confers upon the trial court broad discretionary powers to 
allow amendments. The pertinent provisions of this statute are as 
follows: "The judge or court may . . . in furtherance of justice, and 
on such terms as may be proper, amend any pleading, process or proceed- 
ing, by adding or striking out the name of any party, by correcting a 
mistake in the name of a party or a mistake in any other respect . . ." 

The broad discretionary powers of amendment conferred upon the 
courts by this statute have been sustained in numerous decisions of this 
Court. Clevenger v. Grover, 212 N.C. 13, 193 S.E. 12, and cases cited; 
Propsf v. Trucking Co., 223 N.C. 490, 27 S.E. 2d 152, and cases cited. 

Ordinarily, an amendment of process and pleading may be allowed in 
the discretion of the court to correct a misnomer or mistake in the name 
of a party. Propst v. Trucking Co., supra; Clevenger v. Grover, supra; 
Gordon v. Gas Co., 178 N.C. 435,100 S.E. 878 ; Fountain v.  Pit t  County, 
171 N.C. 113, 87 S.E. 990. But not so where the amendment amounts to 
a substitution or entire change of parties. Hogsed v. Pearlman, 213 
N.C. 240, 195 S.E. 789 ; Bray v. Creekmore, 109 N.C. 49, 13 S.E. 723; 
Plemmons v. Improvement Co., 108 N.C. 614, 13 S.E. 188; Jones v.  
Vanstory, 200 N.C. 582, 157 S.E. 867. 

The general rule is stated in 42 Am. Jur., Process, section 21, p. 22, 
as follows: ". . . if the misnomer or misdescription does not leave in 
doubt the identity of the party intended to be sued, or, even where there 
is room for doubt as to identity, if service of process is made on the party 
intended to be sued, the misnomer or misdescription may be corrected by 
amendment at  any stage of the suit." 

I n  Propst v. Trucking Co., supra, this Court in a nonresident motorist 
case upheld the lower court in allowing an amendment conforming the 
summons and complaint to defendant's true name, "Hughes Transporta- 
tion, Inc.," in place of "Hughes Trucking Company," without requiring 
the service of new process. 

Similarly, in Clevenger v. Grover, supra, the lower court was sustained 
in changing, without the issuance of new process, the defendant's name 
from ('Knott Hotel Company" to "Knott Management Company,'' it 
appearing that no exception was taken to the finding below "that the 
corporation intended to be sued was the corporation managing and in 
charge of the operation of the Battery Park Hotel," which the Court 
found was the Knott Management Corporation, it being further found 
that its managing agent, P. H. Branch, was served with process and 
fairly advised that the management corporation was the party intended 
to be sued. 

I n  Gordon v. Gas Co., supra, this Court affirmed the order of the 
lower court in allowing an amendment, after judgment by default final, 
correcting and changing the name of the defendant from "Pintsch Gas 
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Company" to "Pintsch Compressing Company," it appearing that  the 
original service was such as to have given the true defendant unmistak- 
able notice that  i t  was the entity intended to be sued. 

I n  Fsunfain v. Pitt County, supra, the summons was against "The 
Board of County Commissioners of the County of Pitt." Service was 
made on the individual commissioners. They demurred on the ground 
that  the action should have been against the County of P i t t  in its corpo- 
rate capacity, and not against the board of commissioners, since the com- 
plaint did not allege any personal liability of the commissioners. Judge 
Daniels overruled the demurrer and ordered that  the County of P i t t  be 
made a party. New summons issued against the County on 18 May, 
1914. The defendant County demurred and set up  the statute of limita- 
tions, alleging that  more than three years had elapsed between the time 
of the accrual of the action and the date on which the new summons mas 
issued against the County of Pit t .  The defendant's plea of the statute 
of limitations was sustained in the lower court. Cln appeal, however, 
the ruling was held erroneous, on the ground tha t  the amendment was 
properly allowed below as a correction in the naml: of the defendant. 
rather than as an  entire change of parties, and that  therefore the original 
service of summons on the individual commissioners was sufficient to 
confer upon the court jurisdiction over the Count,g of Pit t .  Just ice 
Walker, speaking for the Court, makes this observai,ion which is yerti- 
nent to the instant case: "The object of our present system of procedure 
is to t ry  cases upon their merits. regardless of those technicalities which 
do not promote but defeat justice, a t  the same time preserving the sub- 
stantial rights of parties. We do not think the plaintiff (defendant) 
could reasonably have been misled in this case. A n j  one looking a t  the 
process and pleadings would not fail to understand that  the county was 
thtl alleged debtor and was sued for t h ~  debt. Revisal, sec. 509 (now 
G.S. 1-165), provides: 'The court, or judge thereof, shall in every stage 
of the action disregard any error or defect in the pleadings or proceedings 
which shall not affect the subqtantial rights of the adverse par ty ;  and 
no judgment shall be reversed or affected by reason of such error or 
defect.' Bu t  we put our decision on the broad ground that  this was in 
effect, and from the beginning, an action against the county, and the 
misnaming of the defendant could not h a w  misled the defendant a s  to 
the nature of the action or as to the party who was sued. Judge Daniels 
took the right view of the matter n hen he allowed the amendment. We 
do not think, though, that  fresh process against the county mas necessary 
to carry out that  view. The original process had already been properly 
served and was sufficient to bring the county into court, and the amend- 
ment, as to the name, if necessary a t  all, was only so for the sake of con- 
formity in process and pleadings." 
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I n  Electric Membership Corporation v. Grannis Brothers, 231 N.C. 
716, 58 S.E. 2d 748, cited in the briefs of both sides, the basic facts are 
different from those in the instant case. There, the defendant was sued 
as a corporation, "Grannis Brothers, Inc.," when in fact the defend- 
ant  was a partnership composed of C. K. Grannis, K. Sloan, and Mary G. 
McCloud, trading as E. W. Grannis Company. C. K. Grannis was served 
with summons, and the lower court ruled that  the partnership was before 
the court. There, the trade name was materially different from the name 
of the nonexistent corporation, and the plaintiff did not move to amend, 
nor did the court order an amendment of the process and pleadings so as 
to make appellants "parties to the action by substitution or otherwise." 
Accordingly, i t  was held on appeal that, in the absence of an  amendment, 
the variance was too great and that  the motion to dismiss should have - 
been allowed. 

I n  the instant case, i t  is significant that  the   la in tiff in apt  time moved 
to  amend, and the motion was allowed, inserting the name of the individ- 
ual defendant for that  of the nonexistent corporation. While the facts 
in the Electric illembership Corporation case are different from those in  
the case a t  hand, the law laid do~vn in the cited case supports with rele- 
vant pertinency the decision below in the instant case. I n  the cited case 
~ u s t i c e  ~ e n n ~ ;  in discussing the scope of the trial court's power to amend 
process and pleadings, states : "Under the comprehensive power to amend 
process and pleadings, where the proper party is before the court, al- 
though under a wrong name, an  amendment will be allowed to cure the 
misnomer. . . . I t  seems to be the general rule that  where indiriduals - 
are doing business as partners under a firm name and such firm is de- 
scribed or designated in the action, as a corporation, and the process is 
served on a member of the partnership, the members of the partnership 
may be substituted by amending the process and allowing the pleadings 
to be amended." 

The decisions holding that the procedural requirements of G.S. 1-105 
as to service of summons on a nonresident motorist must be strictly 
construed are not applicable to this case. Here, all of the proced~lral 
requirements of the statute were strictly followed, and the court below so 
found. Therefore this case is on the same footing as if the defendant 
were a resident of this State and had been served under our general 
statute regulating the service of procew. The procedural machincry pre- 
scribed by our nonresident motorist statute (G.S. 1-105) for giving notice 
has been declared adequate and constitutional. This statute is modeled 
after the Massachusetts statute (4shley v. Brown, 198 N.C. 369, 151 S.E. 
725), which, when attacked as being riolative of the Fourteenth Amend- 
ment to the Federal Constitution for failure to p r o ~ i d e  adequate notice 
to the party sued, was upheld by the Supreme Court of the United States. 
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with the Court stressing the controlling importance of the provision of 
the statute under which it is required that the defendant shall actually 
receive and receipt for notice of service and a copy of the process. Hess 
v .  Pawloski, 274 U.S. 352, 71 L. Ed. 1091, bot. p. 1!094. See also Anno- 
tations and cases cited therewith : 35 A.L.R. 951 ; 57 A.L.R. 1239 ; and 
99 A.L.R. 131. 

I n  the instant case, not only does our statute (G.S. 1-105) prescribe 
adequate provisions for, giving notice, but here, the defendant Winkler, 
the person who is the sole owner and proprietor of the entity intended to 
be sued, received by registered mail and personally receipted for the 
notice of service with a copy of the summons and complaint, the contents 
of which gave unmistakable notice that it was he who was intended to 
be sued. 

I n  the instant case, the facts found by the court below are of controlling 
importance. They are not controverted. The defendant Winkler's sole 
assignment of error is to "the action of Clement, Judge, in rendering and 
signing the Order dated August 22, 1950." This exceptive assignment 
of error brings up and presents the single question whether the facts as 
found are sufficient to support the order. I t  does not bring up for review 
"the findings of fact or the evidence upon which they are based." Hoover 
v. Crotts, 232 N.C. 617 ; Carter I , .  Carter, 232 N.C. 614; Greensboro 11. 

Black, 232 N.C. 154; Burnsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351; 
Henderson County v. Johnson, 230 X.C. 723, 55 1S.E. 2d 502. Judge 
Clement found, among other things, these facts : 

"1. That in the process and pleadings . . . the name, M. H. Winkler 
Manufacturing Company, Inc., was erroneously used. 

"3. That . . . the Commissioner of Motor Vehicles mailed notice of 
. . . service and copy of the process to M. H. Winkler Manufacturing 
Company, Inc., Baton Rouge, Louisiana, by registered mail and received 
return receipt signed by 'M. H. Winkler (signature or name of ad- 
dressee), date of delivery, 7-19-50.' 

"4. . . . that M. H. Winkler is the sole proprietor of said business 
under the trade name of M. H. Winkler Manufacturing Company. 

"5. That the defendant intended to be sued was the individual or com- 
pany that was involved in a collision by reason of the operation for him 
of a motor vehicle on the public highways of this State, which the Court 
finds was M. H. Winkler, trading and doing businew as M. H. Winkler 
Manufacturing Company. 
"6. That service of process was had on M. H. Winkler, and said M. H. 

Winkler, trading and doing business as M. H. Wirtkler Manufacturing 
Company, was sufficiently identified in the summons and copy of the 
complaint attached, served upon said M. H. Winklei* so as to sufficiently 
advise him that he was the party sued, and intended to be sued, and that 
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said M. H. Winkler, trading and doing business as M. H. Winkler Manu- 
facturing Company, was in nowise misled or prejudiced by the mistake 
in the name." 

Here, the court below has found that M. H. Winkler was the party 
intended to be sued, that he has been properly served with process, and 
that he was sufficiently identified in the copies of the summons and com- 
plaint served on him, and that he "was in nowise misled or prejudiced 
by the mistake in the name." These facts appearing, and being found by 
the court, are sufficient to meet the requirements of the constitutional 
guaranty of due process of law. They sustain the order of Judge Clement 
in allowing the amendment and holding the individual defendant amen- 
able to the jurisdiction of the court. See Annotation: 121 A.L.R. 1325, 
p. 1335, e t  seq.; World F. if? Ji. Ins. Co. v. Alliance Sandblasting Co., 105 
Conn. 640, 136 A. 681; 39 Am. Jur., Parties, section 126, p. 1005. 

We do not reach for review on its merits the interlocutory order of 
Sharp, Special Judge, entered at  the succeeding October, 1950, term of 
court. This order denied the defendant Winklkr's motion, filed under a 
second special appearance, in which he again requested that the summons 
be quashed and in which he also asked that the former order of Judge 
Clement, then pending on appeal in this Court, be set aside (necessarily 
by another judge), for that (a )  there is no such corporation known as 
M. H. Winkler Manufacturing Company, Inc., and (b) that at  the time 
of the collision complained of no motor vehicle was being operated on a 
highway in this State by the defendant Winkler within the meaning of 
G.S. 1-105. Nor is it necessary for us to discuss the question of whether 
the matters sought to be raised by this second motion stand adjudicated 
by the order of Judge Clement. Of necessity we do not reach these 
questions because it appears upon the face of the record that the lower 
court was without jurisdiction to hear and determine the second motion 
of the defendant Winkler. When the previous order was entered by 
Judge Clement at the August, 1950, term of court, the defendant Winkler 
excepted to the order and in open court gave notice of appeal. The appeal 
entries signed at  that time by the presiding judge fixed and settled the 
contents of the case on appeal. These entries effectively removed the 
matters involved from the jurisdiction of the Superior Court and trans- 
ferred jurisdiction to this Court pending appeal. Cameron v. Cameron, 
231 N.C. 123, 56 S.E. 2d 384; Veazey v. Durham, 231 N.C. 357, 57 S.E. 
2d 377; Lauvence v. Lawrence, 226 N.C. 221, 37 S.E. 2d 496; Vaughan 
v. Vaughan, 211 N.C. 354, 190 S.E. 492. When these entries were noted, 
the appeal became effective eo insfanti, notwithstanding the appeal bond 
may not have been filed until later. Hoke v. Greyhound Corporation, 
227 N.C. 374, 42 S.E. 2d 407. There was no withdrawal of the appeal ; 
therefore, the court below was fzmcfus o,$cio to consider the second 
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motion, a n d  it follows that the  second order is a nullity. "Where such 
defect of jurisdiction is apparen t  on the  record the  Cour t  will of neces- 
s i ty  so declare it ex mero motu." Ridenhour 21. Ride,zhour, 225 N.C. 508, 
35 S.E. 2d 617; IZenderson County v. ismyth, 216 N.C. 421, 5 S.E. 2d 
1 3 6 ;  S. v. l i ing,  222 N.C. 137, 22 S.E. 2d 241. 

T h e  order entered a t  the  October Term, 1950, will be vacated. T h e  
order  entered a t  the August  Term,  1950, is 

Affirmed. 

H. L. PERKINS ET AL. V. B. L. LANG:DON 

(Filed 28 February, 1951.) 
1. Pleadings 5 22b- 

The power to permit amendments under G.S. 1-1G3 is divided into two 
categories: first, amendments before trial or during trial when the adverse 
party is given opportunity to investigate and rebuc any new matter, in 
which case the court may allow the insertion of allegations "material to 
the case," and second, amendments offered during 01' after trial, in which 
case the power to allow amendments is limited to those making the allega- 
tions conform to the evidence and does not extend to those bringing in a 
new cause of action or changing substantially the form of action origin:llly 
sued on. 

2. Sam+ 
The power of the court to allow anitwlments "material to the case" is 

a broad and discretionary power, and the phrase should be construed in 
connection nlith G.S. 1-123 so as  to permit amendments relating to the 
cause alleged and to causes of action arising out of the same transaction 
or transactions dealing with the same subject of action, snbject to the 
limitations that  a wholly different cause of action may not be set lip by 
amendment and that inconsistent causes of action may not be joined. In 
regard to a related new cause of action set up by amendment, the statiitr 
of limitations operates as  of the time of the amendment and not the 
institution of the action. 

3. Same- 
In an action by a tenant against his landlord for selling the leased 

premises during the tern1 to the tenant's damage, the court may permit an 
amendment that  the landlord covenanted not to sell the premises during 
the term of the lease and that  he breached the coverant by selling during 
the term to a bona fide purchaser, since the allegations of the amendment 
are  relevant and germane to the subject of the action set ont in the com- 
plaint. 

4. Same- 
In  a n  action by a tenant against his landlord for selling the leased 

premises during the term to the tenant's damage, the court has no power 
to permit an amendment alleging that  the parties were engaged in a joint 
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adventure in the operation of the premises, since the new matter alleges a 
wholly different cause of action arising from a different and distinct legal 
relationship, and further such cause based upon obligations arising from 
the relation of joint adventurers is inconsistent with and contradictory to 
the original cause based upon the relationship of landlord and tenant. 

APPEAL by defendant from Carr, Resident Judge, in Chambers, 30 
May, 1950. From ALAMANCE. Modified and affirmed. 

Civil action to recover damages for alleged breach of contract, heard 
on motion to strike allegations of amended complaint. 

This case was tried first a t  the regular May Civil Term, 1949, of the 
Superior Court of Alamance. From a verdict and judgment in faror  
of the plaintiffs, the defendant appealed and in this Court demurred 
ore tenus to the complaint on the ground that  it did not state facts suffi- 
cient to constitute a cause of action. B y  decision reported in 231 N.C. 
386, 57 S.E. 2d 407, the Court sustained the demurrer ore tenzts, set aside 
the judgment below, and remanded the cause to the Superior Court, 
where the plaintiffs were given leave to amend their pleadings. There- 
after the plaintiffs filed an amendment and in apt  time the defendant 
moved to  strike certain allegations thereof as being "irrelevant, incon- 
sistent and in conflict with, and repugnant to, the former pleadings of 
the plaintiffs and the record herein." 

  he amendment to the complaint is as follows, with the allegations 
which are sought to be stricken being set out in italics : 

"The plaintiffs, by leave of the Court first obtained, filed this amend- 
ment to the i r  pleadings herein. 

"1. That  prior to J u l y  15, 1947, the plaintiffs and the defendant 
entered into a contract and agreement for the operation of the two tobacco 
warehouses owned by the defendant for the tobacco market seasons of 
1947. 1948 and 1949: that  the defendant agreed to furnish said ware- u 

houses and the necessary equipment, consisting of tobacco baskets, trucks 
and scales, and to assist the plaintiffs in  the solicitafion of pntronage and 
wi fh  any information possessed by him which would be valuable or help- 
ful in  the successful operation of said warehouses: that  the plaintiffs, as 
experienced and skillful warehousemen, were to operate the said ware- 
houses as managers, finance the operations and pay to the defendant as 
his share of the proceeds from said operations, the amount set forth in 
the original complaint herein and to be responsible, as in the original 
complaint alleged, to the defendant for the loss and damage of personal 
property furnished by the defendant. That  it was understood and agreed 
between the parties that  said contract was to remain in force and effect 
for the three tobacco market seasons, as aforesaid, and during said term, 
the defendant would retain ownership of the zoareho~~ses and equipment 
therein and not sell the same. That  on or about Ju ly  15, 1947, a written 
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memorial of said agreement mas drafted by the defendant's attorney, bu t  
said memorial  d id  no t  contain  t h e  entire verbal ngreement  theretofore 
made  b y  the  plaintif fs and defendant .  

"2. That  upon the presentation of the said written memorial to the 
defendant, he demanded that  the prior oral agreement between the parties 
be amended so as to permit him to sell the warehoxses, a t  his election, a t  
any time after the first market season of 1947. The plaintiffs refused 
to amend or change their oral agreement as reque,sted by the defendant 
and retained possession of the warehouses and the personal property of 
the defendant located therein and operated the same in compliance with 
the aforesaid contract between them and the defendant for the market 
season of 1947, and upon the expiration of one week after the official 
closing of the Fayetteville tobacco market for the season of 1947, they 
surrendered possession of said warehouses and personal property to the 
defendant in accordance with the terms of said con1 ract with him. That  
thereafter, on or about the 14th day of January  1948, while the plaintiffs 
were not i n  possession, in accordance with the terms of the contract, the 
defendant, in violation of said contract, conveyed said warehouses and 
the personal property constituting the equipment thereof, and embraced 
i11 said contract with the plaintiffs, by warranty deed to R. H. Barber 
and wife and P. L. Campbell and wife, and surrendered immediate posses- 
sion of all of said property to said purchasers. T h a f  t h e  de fendan t  vio- 
lated hzi contract with t h e  p l a i n t i f s  f h a f  h e  wozdc' re ta in  ownership  of 
said warehouses and persona? property  and would n c f  sell t h e  same dur ing  
the  three  year  t e r m  of said contract b y  selling sazd p r o p e r f y  a s  herein  
alleged. That  the plaintiffs are advised, informed and allege that  the 
said ~ u r c h a s e r s  had no notice of the existence of the aforesaid contract 
hetween the plaintiffs and the defendani for the use and occupancy of said 
warehouses and the equipment therein, and that  they purchased said 
warehouses for value, in good fai th,  and without notice of said contract 
and have a t  all times since said purchase retained the possession thereof. 

"WHEREFORE, the plaintiffs renew their prayers :^or relief as set forth 
in their complaint and amended complaint heretofwre filed." 

The court below, hearing the motion by consent, declined to strike any 
part  of the challenged allegations, and from the order denying the motion 
thc defendant excepted and appealed. 

Brooks ,  McLendon ,  B r i m  cf Holderness  and J a m e s  R. S a n c ~  for p?oin- 
t i f f s ,  appellees. 

Robrr t  H .  D y e  and Cooprr ,  Sanders  (e. H o ? f  for de fendan t ,  appellant.  

JOHNSON, J. The pertinent allegations of the plaintiffs' complaint 
are succinctly summarizetl by D r n n y ,  J., in stating the facts in connection 
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with the opinion in the decision on the former appeal. 231 N.C. 386, 
57 S.E. 2d 407. There, it appears that the plaintiffs originally set up 
and declared upon a par01 contract by the terms of which they alleged 
the defendant agreed to lease to them two tobacco sales warehouses in 
the city of Fayetteville for a term of three years. The plaintiffs further 
alleged that the defendant breached the contract by selling the ware- 
houses after the end of the first year. However, the complaint was silent 
on the question as to whether the defendant covenanted with the plain- 
tiffs that he would not sell the warehouses during the term of the lease. 
Therefore, since a sale of leased property, in the absence of a stipulation 
against alienation, does not ipso facto work a breach of contract, the 
defendant's demurrer ore tenus, lodged in this Court, was sustained. 

When the case went back to the court below, the plaintiffs, under leave 
there granted, amended their complaint. An analysis of the amended 
pleading discloses that the amendments allowed below fall into two 
classes: first, allegations in effect that  ( a )  the defendant covenanted not 
to sell the warehouse properties during the three-year term of the lease, 
and (b)  that  the defendant breached his covenant against sale by selling 
the properties after the end of the first year to a bona fide purchaser; 
second, alIegations to the effect that the original contract between the 
plaintiffs and the defendant provided for the operation of the warehouses 
under a joint adventure arrangement between the parties, whereby the 
plaintiffs "as managers" were to operate the warehouses for the joint 
account of the plaintiffs and the defendant for a period of three years. 

The amendments in both of the foregoing classes are challenged by the 
defendant's motion to strike. Therefore the defendant's appeal presents 
this question for decision: Are the amendments to the complaint relevant 
and material to the case, within the meaning of the statute and decisions 
prescribing and interpreting the rules under which pleadings may be 
amended in cases like this one ? 

G.S. 1-163 is the statute which fixes the scope of the court's power in 
allowing amendments. I t  provides in pertinent part  as follows: "The 
judge or court may, before and after judgment, in furtherance of justice, 
and on such terms as may be proper, amend any pleading . . . by insert- 
ing other allegations material to the case; or when the amendment does 
not change substantially the claim or defense, by conforming the pleading 
or proceeding to the fact proved. . . ." 

An analysis of this statute lends support to the view that the scope of 
the court's power to allow amendments is broader when dealing with 
amendments proposed before trial than during or after trial. The statute 
contains alternate provisions : the court '(may, before and after judg- 
ment, . . . amend any pleading, . . . by inserting other allegations 
material to the case; o r  when the amendment does not change substan- 
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tially the claim . . . by conforming the pleading or proceeding to the 
fact proved." I t  would seem that  a fa i r  interpretation of the alternate 
provision, "or  w h e n  the  a m e n d m e n t  does no t  change substant ial ly  the  
c l a i m  . . . b y  con forming  the  pleading or  proceeding t o  t h e  fact proved," 
is referable to amendments offered during or after tr ial  for the purpose 
of conforming the pleadings to the facts proffered or admitted in evidence. 
The power to grant  such tardily proposed amendments necessarily should 
be and is more restricted in scope than is the power to allow amendments 
offered prior to trial under circumstances which afford the other litigant 
ample opportunity to  investigate and answer the new matter set up. 
41 Am. Jur. ,  Pleading, section 296, top p. 495. The portion of the statute 
dealing with the power to allow these delayed amendments by its very 
language excludes amendatory allegations which are calculated to "change 
substantially the claim" sued on. This language of the statute is clear. 
Ordinarily it calls for  literal interpretation and application, so as to 
exclude proffered amendments which would either bring in a new cause 
of action or change substantially the form of the action originally sued on. 

The other part of the statute confers upon the court the power to 
.'< a m e n d  a n y  pleading . . . b y  inser t ing other  allegations mater ial  t o  the  
case." We interpret this portion of the statute as being intended to regu- 
late the allowance of amendments before tr ial  (or during trial under 
circumstances affording the adverse litigant fa i r  opportunity to investi- 
gate and rebut any new matters brought in by way of amendment, even 
to the extent, if needs be, of granting a continuance for the term). 
This section of the statute confers upon the court Elroad, sweeping dis- 
cretionary powers of amendment. The language of this part  of the 
statute gives the court the power to  insert other allegations "mater ial  
t o  f h e  case." Here, the word "mse"  should be comtrucd ordinarily in 
its broader, more comprehensive sense, as embracing the relevant facts 
arising out of or connected with the transactions forming the subject of 
action declared upon in the complaint. I t  would seem that  this phase of 
t h  statute is necessarily referable to and should be construed and applied, 
in the exercise of a sound judicial disc.retion. in connection with the 
provisions of G.S. 1-123. which prescribes the rules under which several 
causes of action may be united in the same complaint and which permits 
a plaintiff, as a matter of right, to unite in the original complaint "ser- 
era1 causes of action, of legal or equ i t ab l~  nature, or l~oth ,  where they all 
arise out of . . . the same transaction, or transaction connected with 
the same subject of artion." (See also another related statute, G.S. 
1-1 64.) 

The foregoing dual aspwt of the statute under clonsideration (G.S. 
1-3 63) is recognized in a number of our more discriminating decisions. 
I V n s s n n ~ y  1 1 .  Culler, 224 N.C. 323, 30 S.E. 2d 226; f l a f c h e r  2,. W i l l i a m s ,  
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225 N.C. 112, p. 114, 33 S.E. 2d 617; Capps v. R. R., 183 N.C. 181, 
111 S.E. 533, and cases cited therein; Rank v. Sturyill, 223 N.C. 825, 
28 S.E. 2d 511. See also fIy1to.n v. Hount Airy, 227 N.C. 622, 44 S.E. 2d 
51. The foregoing general principles also seem to be in accord with better 
reasoned authorities from other code jurisdictions. See 41 Am. Jur. ,  
Pleading, sections 296, 297, 304, 305, 306, 308, 309, and 310. 

I t  is observed that the powers of amendment conferred by this statute 
(G.S. 1-163) are by its very terms left to be exercised in the discretion 
of the court. Therefore no inflexible rule applicable to all cases can be 
laid down. Necessarily each case must to some extent be decided upon 
its particular facts. However, the power of the court to allow amend- 
ments is subject to recognized limitations, among which are these: 

(1 )  A litigant may not set up  by amendment a wholly different cause 
of action, i e . ,  one which does not arise out of or connect itself in a mate- 
rial aspect with the transaction set out in the original complaint. 
Nassaney v. Culler, supra. I n  41 Am. Jur. ,  Pleading, section 308, bot. 
p. 503 and top p. 504, i t  is said that "the test is whether an  attempt is 
made to state facts which give rise to a wholly distinct and different legal 
obligation against the defendant, or set up  another cause of controversy 
. . . A test generally laid down for a departure is whether proof of the 
existence of additional facts will be required." 

(2)  Inconsistent causes of action may not be joined in the same com- 
plaint. Lykes v. Grove, 201 N.C. 254, 159 S.E. 360; Hatcher v. Wil- 
liams, supra. This rule is amplified and explained in 1 Am. Jur., Actions, 
section 83, p. 469, as follows : "Causes of action which are in their nature 
incongruous or inconsistent cannot be united in the same petition, even 
though they arise out of the same transaction or out of transactions con- 
nected with the same subject of action. Causes of action are inconsistent 
with each other when they cannot stand together; when, if one is true, 
the other cannot be; or when one defeats the other." 

(3 )  Where a related "new cause of action may be introduced by way 
of amendment to the original pleadings, . . . the established limitation 
on the operation of its relation to the commencement of the suit is that 
if the amendment introduce a new matter, or a cause of action different 
from the one first propounded, and with respect to which the statute of 
limitations would then operate as a bar, such defense or plen will have 
the same force and effect as if the amendment were a new and independ- 
ent suit." Stacy, J. (now C. J.) in Capps v. R. R., supra. See also 
34 Am. Jur. ,  Limitation of Actions, section 260, p. 212. 

I n  the light of the foregoing principles, we now examine the amend- 
ments allowed in the instant case: 

First, as to the allegations to the effect that ( a )  the defendant cove- 
nanted not to sell the warehouse properties during the term of the lease, 
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and (b )  that  he breached the covenant by selling after* the end of the 
first year to a bona fide purchaser. These allegations appear to be mate- 
rial to the case. They merely amplify the cause of action originally 
declared upon; they are relevant and germane to the subject of action set 
out in the complaint. These allegations are consistent "with the grara-  
men of the complaint." Hatcher v .  Williams, supra; Davis v. Rhodes, 
231 N.C. 71, 56 S. E. 2d 43 ;  Baker v. Baker, 230 N.C. 108, 52 S.E. 2d 
20;  E l y  v. Early,  94 N.C. 1 ; Sassarley u. Culler, supra. 

Second, as to the amendments to the effect tha t  the original contract 
between the parties provided for the "operation" of the warehouses under 
a joint adventure arrangement between them, whereby the plaintiffs "as 
managers" were to operate the warehouses for the joint account of the 
parties for a period of three years. These allegations appear to bring into 
the case a wholly different cause of action. True, the new matter is con- 
nected in a sense with the original subject of action, but only remotely so, 
and not in a material or relevant sort of way. The establishment of these 
allegations would require the proof of additional facts and gix~e rise to  a 
wholly distinct and different legal obligation against the defendant. This 
will not do. Cooper v. R. R., 165 N.C. 578, 81  8.13. 761; 41 Am. Jur. ,  
Reading,  section 308; Cassfeuens v. Casstevens, 231 N.C. 572, 58 S.E. 2d 
368; Clez~enger a. Grover, 212 N.C. 13, 193 S.E. If!; Jones v. Vanstory, 
200 N.C. 582, 157 S.E. 867. Moreover, the joint adventure allegations 
bring into the case a contradictory cause of action,-one that  is incon- 
sistent with the cause declared upon in the complaint. The allegations 
of the complaint seek to establish the relation of landlord and tenant as 
the basis of recovery. B y  these amendments, the plaintiffs are endeavor- 
ing to set u p  the alternate relation of joint adventurers. I f  the one is 
true, the other cannot be. These allegations shoulcl be stricken. Lykes 
v. G r o w ,  supra: Clark v. Lumber Co., 155 N.C. 139, 73 S.E. 793; 1 ,4m. 
Jur., Actions, section 83. 

Decision here will be effectuated by modifying the order below so as 
to  allow paragraphs ( a ) ,  (b ) ,  (c ) ,  (d) ,  and (g )  of the motion to strike, 
and by striking : 

( a )  the word "operation"; 
( b )  the term "and to assist the plaintiffs in the solicitation of patron- 

age and with any information possessed by him w h k h  mould be valuable 
or helpful in the successful operation of said warehouses"; 

( c )  the term "as 'manager" ; 
( d )  the term "his share of the proceeds from said operations"; 
( p )  the word "aforesaid." -, 

-4nd subject to these modifications, the order below is affirmed. 
Modified and affirmed. 
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T. RALPH YOUNG AND SARAH C. YOUNG v. T. P. YOUNG A K D  

GWENDOLYN J. YOUNG. 

(Filed 28 February, 1951.) 
Partnership 8 1% 

Where consent judgment entered in an action for dissolution of a part- 
nership provides that the real estate should be divided by agreement of 
the parties, or, if the parties failed to agree, the property should be sold 
for division, Ilcld: a proposal for division submitted in writing by the 
attorney of one of the partners in accordance with a written memorandum 
drawn up by the partner, and accepted in writing by the attorney for the 
other partner, may be specifically enforced by such other partner upon 
motion and petition in the cause. 

APPEAL by defendants from Roussecw, J., September Term, 1950, of 
BUNCOMBE. Bffirmed. 

This was suit for the dissolution of a partnership between T. Ralph 
Young and T.  Plato Young and for the settlement of individual property 
rights incident thereto. 

At  June  Term, 1950, a consent judgment was entered by Judge Pless 
wherein Don C. Young of counsel for plaintiffs and Ellis C. Jones of 
counsel for defendants were appointed commissioners to sell certain per- 
sonal property. As to the real property belonging to the partnership the 
judgment provided that  "the parties to this action shall have a reason- 
able time within which to come to an agreement relative to the real estate 
which is admitted to be assets of the partnership" with further provision 
that  in the event the parties fail to come to an  agreement, either party 
might apply to the court for  an order to sell. 

Thereafter the defendant T. Plato Young through his counsel sub- 
mitted in writing a proposal for division of the real property between 
plaintiffs and defendants, dividing the property into groups 1 and 2, with 
privilege to the plaintiff T. Ralph Young "to take his choice." By letter 
Don C. Young as counsel for plaintiffs notified defendants' counsel that 
plaintiffs accepted the proposal, and chose group 2 as specified. 

The defendants later failed to comply with the proposal and declined 
to execute deeds. 

Plaintiffs then filed in the cause a verified petition and affidarit setting 
out the facts and praying for an  order of court directing defendants to 
carry out the terms of the agreement and to execute deeds for property 
embraced in group 2 upon plaintiffs' delivering deeds for property em- 
braced in group 1. To this petition and motion defendants filed no 
answer, reply or affidarit. 
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Coming on to be heard after notice at  the September Term, 1950, 
Judge Rousseau, then presiding, rendered the following judgment : 

"That said action was instituted by the issuance of the summons by 
the plaintiff, T. Ralph Young, against the defedants  on the . . . . . . . . . . . .  day 
of April, 1950, and was duly served on each of said defendants on the 
............ day of . . . . . .  .........., 19 . . . . . . . . ;  that thereafter,, upon motion of the 
defendants, the co-plaintiff, Sarah C. Young, was made a party plaintiff; 
that thereafter the plaintiffs, through their counsel, made a written 
motion for the appointment of a receiver of said partnership business 
and assets, and the same coming on to be heard before Hon. J. Will Pless, 
Jr., Judge then presiding at  the June 1950 Term of the Superior Court 
and pending a hearing thereon said parties and their counsel agreed to a 
Consent Judgment, which was entered by the Court on the . . . . . . . . . . . .  day of 
June 1950, in which one of the attorneys for the defendants, Ellis C. 
Jones, and one of the attorneys for the plaintiff, Don C. Young, were 
appointed and designated as Commissioners for certain purposes desig- 
nated and set out in said Consent Order; that among the various and 
sundry duties set forth in said Consent Order is what is denominated 
therein as subsection C as follows: 'The parties to this action shall have 
a reasonable time within which to come to an agreement relative to the 
real estate which is admitted to be assets of the partnership'; that in 
accordance with said provision the defendants, through their said author- 
ized attorney, Ellis C. Jones, their Commissioner designated in said 
Consent Order, made a written proposition to the plaintiff in which said 
defendants dirided the admitted real estate belonging to said partnership 
into two groups, and directed that the plaintiffs could accept either one 
of said groups, and upon the acceptance thereof plaintiffs and defendants 
would enter into any and all things necessary to carry into effect said 
division of said real estate agreed upon. That Group One and Group 
Two contained in said written proposition are as follows: 

Filling Station and Barber Shop 
Sewing Room Building (brick) 
Banks lot-title in both names 
Wheeler lot-title in both names 
Stepp Rouse. 

Three buildings adjoining store 
Lots in rear of s t o r e i n  case Ralph Young 
takes this group, he to convey to Plato 
Young one lot immediately back of store, 
twenty-five feet wide for $25.00 
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Jarvis  house 
Warlick house 
Ox Creek property (sixteen acres) 
Vacant lot near Swann's. 

"That thereupon plaintiffs, through their counsel and Don C. Young, 
Commissioner, in writing accepted Group Two, and so informed the 
attorney and Commissioner for the defendants in writing J u l y  12, 1950; 
that  thereafter, i n  accordance with said written agreement, pursuant to 
the written order of the Court and consent by both plaintiffs and defend- 
ants, the plaintiffs offered to carry out and fully perform the terms of 
said offer by the execution and delivery to the defendants of a proper 
deed of conveyance for all of said real estate contained in Group No. One, 
and demanded of the defendants that  they execute and deliver to the 
plaintiffs a good and sufficient deed of conveyance for all of the property 
described in Group No. Two, which offer has been refused by the defend- 
ants. And in clarification of said offer and acceptance, i t  was agreed 
that  the lot which the plaintiff was to convey to defendant, Plato Young, 
for the sum of $25.00 located back of the storeroom, was of the size and 
description set forth in the Petition herein, and also as described by 
metes and bounds in the judgment. 

"Thereupon, the plaintiff, T. Ralph Young, for and on behalf of him- 
self and his co-plaintiff, filed a duly verified petition to be used as an 
affidavit in said entitled cause on the 5th day of August 1950; and a t  the 
same time his counsel prepared a notice to the counsel for  the defendants, 
giving notice that  said matter would be heard upon said petition before 
the Judge presiding over the Superior Court of Buncombe County on 
August 17, 1950, a t  9 :30 A.M., or as soon thereafter as the Judge could 
hear the same, and said notice, together with a copy of the petition and 
affidavit attached, were acknowledged as received by Ellis C. Jones, 
Attorney for the defendants, on the 7th day of August 1950, and that  said 
defendants have not filed any answer to said petition or any affidavits in 
said cause; and the Court finds as a fact that  each and all of the state- 
ments contained in said petition are true. That  said matter came on 
for hearing by agreement of the defendants and plaintiffs, and being the 
first time that  the matter could be heard before the Judge of the Superior 
Court on the 5th day of September 1950, a t  2 o'clock P.M. as aforesaid, 
that  during the hearing thereof and in open court a t  said time, the said 
Ellis C. Jones, one of the attorneys for the defendants and commissioner 
appointed by the court, admitted in open court that  the written proposal 
which he had submitted to  Don C. Young, one of the attorneys for plain- 
tiffs and the other commissioner, was authorized and directed by the 
defendant Plato Young, by the said Plato Young sending to the office of 



250 I N  T H E  SUPREME COURT. [233 

said commissioner the written memorandum containing the said propo- 
sition of the division of said real estate, and that the said Plato Young 
afterwards in response to a telephone conversation with said Ellis C. 
Jones, commissioner, ratified and reaffirmed said offer of division so 
made in writing : 

"It  is, therefore, ordered, adjudged and decreed : 
"1. That the plaintiffs and defendants have agreed upon the division 

of the real estate admitted by both plaintiffs and defendants to be assets 
of said partnership, in which division the defendants are to become the 
owners of and entitled to the immediate possession of the real estate 
described in Group One, and the plaintiffs are the owners of and entitled 
to the immediate possession of the real estate described in Group Two of 
said division. 

(Here follows particular description of the propelqty embraced in the 
two groups.) 

"It is further ordered, adjudged and decreed that plaintiffs and de- 
fendants shall have thirty (30) days from this date in which to make 
and execute deeds of conveyances, each to the othei., of said described 
tracts of land designated as Group One and Group Two, in accordance 
with this judgment, and possession of said pieces or parcels of land 
respectively awarded under this decree and judgment shall be given to 
each of said parties as of October 1, 1950. 

"5. I t  is further ordered, adjudged and decreed that if plaintiffs or 
defendants fail and refuse to execute and deliver gooti and sufficient con- - 
veyances in accordance with this judgment and decree as aforesaid within 
the time specified, then either of said parties may register or cause to be 
registered, this judgment and decree in the office of the Register of Deeds 
for Buncombe County, and thereupon said judgment and decree shall be 
and constitute a full conveyance of said described properties between said 
parties in accordance with said division and said judgment." 

To this judgment and the findings of fact therein set forth the defend- 
ants excepted and appealed. 

Bon C. Y o u n g  and  W i l l i a m  & W i l l i a m s  for p la in t , ; f s ,  appellees. 
E l l i s  C.  Jones  and  G u y  W ~ n v e r  for de fendan f s ,  ap ,o~ l lan t s .  

DEVIN, J. I t  is apparent that the parties hereto, their counsel and 
the Judges who successively heard this matter had in mind an amicable 
adjustment and division of the real property which had belonged to the 
dissolved partnewhip. However, the parties are not now in accord, and 
the question whether the proposal and acceptance appearing in the record 
constituted a valid and enforceable agreement with respect to described 
real property is presented to this Court for decision. Upon the record 
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before us we are of opinion tha t  the question should be answered in  the 
affirmative, and that  the judgment of Judge Rousseau should be upheld. 
Hall v. Misenheimer, 137 N.C. 183, 49 S.E. 104. 

The judgment appealed from appears to have been based upon the 
record and the facts set out in plaintiffs' verified petition to which no 
answer or counter-affidavit was interposed. The facts stated in  plaintiffs' 
petition the court found to be true, and the court also took into considera- 
tion admissions made by counsel for  defendants i n  open court a t  the 
hearing. Coker v. Coker, 224 N.C .  450, 31  S.E. 2d 364; Gardiner v .  May,  
172 N.C. 192, 89 S.E. 955. Hence, the only question posed for  us on 
this record is whether the uncontradicted evidence presented was suffi- 
cient to support the judgment. We think it was, and that  the judgment 
should be affirmed. It is so ordered. 

Affirmed. 

McDOWELL MOTOR COMPANY, INC., v. NEW YORK UNDERWRITERS 
INSURANCE COMPANY, NEW YORK. 

(Filed 28 February, 1951.) 
1. Insurance g 13a- 

While doubtful language in a policy must be construed in favor of 
insured and against insurer, and while the courts will adopt that construc- 
tion favorable to insured when the policy is reasonably susceptible to two 
constructions, nevertheless the policy is a contract and is subject to the 
rules of interpretation applicable to written contracts generally, and must 
be construed to effectuate the intent of the parties as gathered from the 
language used. 

2, Same- 
In interpreting the language of an insurance policy to ascertain the 

intent of the parties, consideration may be given to the character of the 
business of the insured and the usual hazards involved therein. 

3. S a m e  
Unambiguous terms in an insurance policy will be given their usual, 

ordinary and commonly accepted meaning. 

4. Insurance 8 48b-Theft of car by prospective purchaser held within ex- 
clusion clause of dealer's theft policy sued on. 

The dealer's automobile theft policy in suit excluded liability in case 
insured voluntarily parted with title to or possession of any automobile 
covered thereunder, whether induced to do so by fraud, trick, device, false 
pretense, or otherwise. Insured's sales manager permitted a person repre- 
senting himself to be a prospective purchaser to take an insured car in 
compliance with such person's request to be allowed to drive it to a place 
outside the city limits for his wife's inspection and approval or disapproval. 
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MOTOR CO. v. INSURANCE Co. 

The manager had authority to permit prospective customers to take out 
cars for inspection. Held: The theft of the car by such person comes 
within the language of the exclusion clause of the p(>licy, and insurer is not 
liable. Instances in which only the custodial possemion is surrendered for 
the purpose of having the custodian perform some service to the car for the 
owner, distinguished. 

APPEAL by plaintiff from I Ials tead,  Special Judge ,  October Term, 
1950, of PASQUOTANK. 

Civil action to recover for the theft of an  automobile. 
The  defendant, for a valuable consideration, issued to the plaintiff, the 

Ford dealer in Elizabeth City, a dealer's open policay of insurance, insur- 
ing  automobiles owned by the plaintiff, among other things, against theft. 
The  policy was in full force and effect a t  the time of the loss complained 
of, and the stolen car constituted a portion of the insured property with 
a replacement value of $1,588.63. 

011 13 April, 1950, a prospective purchaser unknown to plaintiff, but 
who gave his name as Roberts, approached plaintiff's, sales manager about 
the purchase of a two door, late model car. The plaintiff having no two 
door car, the sales manager undertook to interest him in  the purchase of 
a slightly used four door 1949 Ford sedan. Whereupon the stranger 
expressed a desire to have his wife see the automob~le before purchasing 
it, and stated he mould bring her to plaintiff's place of business later that  
day. However, he did not return until about 10:30 the next morning, 
stating his wife was ill. H e  agreed to purchase the car for $1,850.00 if 
his wife approved. H e  then requested the sales manager to allow him to 
drive the car to the Bray Apartments on Weeksville Road, just outside 
Elizabeth City, for his wife's inspection and approval or disapproval. 
The prospective purchaser was permitted to drive the car away from 
plaintiff's premises under these circumstances, and neither he nor the 
car has been seen or heard from since. 

The  defendant denies liability for the theft of tht. auton~obile because 
of an exclusion clause contained in the plaintiff's policy, the pertinent 
part  of which reads as follows : "Exclmions. Such rolicy does not cover : 
. . . loss suffered by the Insured in case he voluntarily parts with the 
title to or poesession of any automobile a t  risk hereunder, whether or not 
induced so to do by any fraudulent scheme, trick, device, or false pretense 
or otherwise." 

the conclusion of plaintiff's evidence, defendant moved for judgment 
as of nonsuit. Motion allowed. Plaintiff excepted and appealed to the 
Supreme Court. 

M c M ~ r l l a n  & ,4ydlctf for plnin fif 
W i l s o n  & Wilson  for defendant .  
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DENNY, J. The question for determination is whether or not the 
delivery of the automobile by plaintiff's sales manager to the prospective 
purchaser, under the above circumstances, was a voluntary parting with 
the possession thereof within the meaning of the exclusion clause con- 
tained in  the plaintiff's policy of insurance. 

This controversy hinges on the proper interpretation of the exclusion 
clause with respect to what constitutes a voluntary parting of possession 
as contemplated by the contracting parties. 

The appellant argues that  the languege used in the exclusion clause 
is not clear since the word "possession" has many different meanings in 
legal terminology, citing S a t i o n a l  S a f e  Deposit C'o. v. Stead,  232 U.S. 58, 
58 L. Ed.  504, where it is said:  "Both in common speech and in legal 
terminology, there is  no word more ambiguous in i ts  meaning than posses- 
sion. I t  is interchangeably used to describe actual possession and con- 
structive possession which often so shade into one another that  i t  is diffi- 
cult to say where one ends and the other begins. . . . Custody may be in 
the servant and possession in the master; or title and right of control may 
be in one and the property within the protection of the house of another." 
I t  is contended, therefore, that  under our general rule when the meaning 
of language used in a policy of insurance is doubtful, i t  must be construed 
in favor of the insured and against the insurer. Wil l iams  v. Sto,ne CO., 
232 N.C. 88, 59 S.E. 2d 193; Manning I * .  Insurance Co., 227 N.C. 251, 
41 S.E. 2d 767; Roberts v. Insurance Co., 212 N.C. 1, 192 S.E. 873, 
113 A.L.R. 310; Mills v. Insurance Co., 210 N.C. 439, 187 S.E. 581; 
Jolley v. Insurance Co., 199 N.C. 269, 154 S.E. 400; Allgood V .  ITWILT- 
ance Co., 186 N.C. 415, 119 S.E. 561; Underwood v. Insurance Co., 185 
N.C. 538, 117 S.E. 790; Crowell v. Insurance Co., 169 N.C. 35, 85 
S.E. 37. 

Likewise, where a policy of insurance is reasonably susceptible to two 
constructions, one favorable to the insured, the other to the insurer, the 
construction favorable to the insured will be adopted since the insurer 
chose the language contained in the policy. Electric Co. v. I n s u r a n ~ e  CO., 
229 N.C1. 518, 50 S.E. 2d 295; Insurance Co. v. Harrison-Wright CO., 
207 X.C. 661, 178 S.E. 235; 1-nderwood a. Insurance Co., supra. 

We recognize the soundness of these rules, but the rule is equally well 
settled that an insurance policy is only a contract and subject to the same 
rule. of interpretation applicable to written contracts generally, and the 
jntentioti of the parties as gathered from the language used in the policy 
is the polar star that  must guide the courts in the interpretation of such 
instruments. K i r l i l ~ y  I * .  Insurance Co., 232 N.C. 292, 59 S.E. 2d 629; 
Elrc f r ic  C'o. i t .  Inszirance Co., supra;  Bailey v. Insurance Co., 222 N.C. 
716,24 S.E. 2d 614; Stanback v. Insurance Co., 220 N.C. 494, 17 S.E. 2d 
666; ilI,vC'nin v. Insurance Co., 190 K.C. 549, 130 S.E. 186. I n  the case 
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of Electric Co. v. Insurance Co., supra, Stacy, C. J., in speaking for the 
Court, on this question, said : "The heart of a contract is the intention of 
the parties which is to be ascertained from the expressions used, the 
subject matter, the end in view, the purpose sought, and the situation of 
the parties at  the time." Therefore, in the interpretation of language 
contained in an insurance policy, the court may take into consideration 
the character of the business of the insured and the usual hazards in- 
volved therein in ascertaining the intent of the parties. - 

Insurance contracts will be construed according to the meaning of the 
terms which the parties have used and unless such terms are ambiguous, 
they will be interpreted according to their usual, ordinary, and com- 
monly accepted meaning. Bailey v. Insurance Co., supra; Stanback v. 
Insurance Co., supra; Roberts v. Insurance Co., supra; Gant v. Insur- 
aw:e Co., 197 N.C. 122, 147 S.E. 740; Powers v. Insurance Co., 186 N.C. 
336, 119 S.E. 481 ; Crowell v. Insurance Co., supra; Penn v. Insurance 
Co., 158 N.C. 29, 73 S.E. 99. 

1-t is conceded that plaintiff's sales manager hail the authority to 
deliver the possession of the automobile in question to the prospective 
customer for the purpose of testing it or showing it to his wife for her 
approval or disapproval. S n d  while it appears to be a practice with the 
plaintiff and some other dealers in the Elizabeth City area to permit 
prospective purchasers to test drive cars unaccompanied by a salesman 
or other representative of the owner, there is no evidence to support the 
view that the defendant was apprised of such practicze and intended or 
agreed to insure the plaintiff against loss growing out of such practice. 
I t  becomes necessary, therefore, for us to say whether, ir). our opinion, 
delivery of the car to the prospective purchaser, a total stranger, for a 
purpose of his own, was a voluntary parting with porisession within the 
meaning of the exclusion clause contained in the policy. 

As a matter of course, the insurer would not be relieved from liability 
where the possession of a car covered by the policy was obtained from one 
not authorized to make a delivery thereof or where the car was taken 
under circumstances not implying consent on the part of the owner. 
Botnick Motor Corpo.ration v. Insurance Co., 300 N.Y.S. 1220, 253 N.Y. 
App. Div. 786; Beene v. Southern Casualty Co., 168 La. 307, 121 So. 
876; Bankers and Shippers Insurance Co. v. Afofor Co. (Texas-Civ. 
App. 1937), 102 S.W. 2d 294; Pratt v. Insurance Co., 50 R.I. 203, 146 
A. 763. 

And in our opinion the exclusion clause under consideration would not 
constitute a release of the insurer from liability for loss by theft where 
only the custodial possession of a car was surrendered for the purpose of 
having some service performed for the owner by the custodian, such as 
washing, greasing, storing, repairing, etc. Blashfield's Cyclopedia of 
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Law and Practice, Vol. VI, sec. 3717; Bennett Chevrolet Co. v. Insurance 
Co., 58 R.I. 16, 190 A. 863, 109 A.L.R. 1077; Gibsqn v. Insurance Co., 
117 W.  Va. 156, 184 S.E. 562; National Mut.  Casualty Co. v.  Cypret, 
207 Ark. 11, 179 S.W. 2d 161; Beene v.  Southern Casualty Co., supra; 
Allen v. Insurance Co., 105 Vt. 471, 168 A. 698, 89 A.L.R. 460. 

On the other hand, we think the exclusion clause does relieve the 
insurer from liability for theft where the possession of the car was volun- 
tarily surrendered to another with the right to exercise control thereof 
for a purpose of his own. Bennett Chevrolet Co. v.  Insurance Co., supra; 
Boyd v. Insurance Co., 147 Neb. 237, 22 N.W. 2d 700; Stuart Motor Co. 
v. General Exchange Insurance Corporatibn (Texas-Civ. App. 1931), 
43 S.W. 2d 647. 

A contrary conclusion, however, was reached in passing upon a factual 
situation similar to that before us and involving the identical exclusion 
clause, in iMcConnel1 v.  Insurance Co. (USCA 5th Circuit), 178 F. 2d 76, 
and in Tr ipp  v. Insurance Co., 141 Kan. 897, 44 P. 2d 236. 

Even so, in our opinion, the exclusion clause was made a part of the 
plaintiff's policy for the very purpose of relieving the insurer from 
liability for theft in those instances where the insured voluntarily parts 
with the possession of an automobile covered by the policy under such 
circumstances as those disclosed on this record. 

We have carefully considered the fact's and circumstances under which 
the plaintiff parted with the possession of its automobile, and the author- 
ities cited herein, and in our opinion it voluntarily parted with the posses- 
sion of the insured car within the meaning of the exclusion clause con- 

u 

tained in its policy. 
The judgment as of nonsuit entered below is 
Affirmed. 

CHARLES W. GIBSON ET AL. v. PERCY JANE DUDLEY ET AL. 

(Filed 28 February, 1951.) 

1. Adverse Possession § 3--Plaintiff's evidence held to show that possession 
was not adverse and nonsuit was proper. 

Plaintiff's evidence to the effect that he went into possession of a lot 
purchased by him, and used a driveway on the side of the lot under the 
belief that the entire driveway was on his property until defendant bought 
the adjoinlng lot, when it mas discovered that a part of the driveway was 
admittedly included in defendant's deed, and that thereupon plaintiff con- 
ferred with defendant as to the further use of the driveway and conse- 
quently asked his attorney to fix up papers to make it a joint driveway 
permanently, i s  held insufficient to show possession by plaintiff adverse 
to defendant prior to the discovery of the inadvertence. 
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2. Same-- 
A grantee's occupation of land beyond the boundary called for in his 

deed under the mistaken belief that it belonged to him is not adverse to 
the true owner, since it is the intent to claim against the true owner 
which renders the entry and possession adverse. 

8. Same-- 
Every possession of land is presumed to be under the true title and 

permissive rather than adverse. 

4. Appeal and Error § 3%- 
The judgment of the lower court is presumed correct and the burden is 

upon appellant to show error. 

APPEAL by plaintiffs from C l e m e n t ,  J., May Term, 1950, of FORSYTH. 
Civil action to establish title to par t  of driveway hetween plaintiff's and 

defendant's residential properties. 
The plaintiffs and the defendant own adjoining lots on the west side of 

Buxton Street in the City of Winston-Salem. Each extends 150 feet back 
to an  alley. There is an eight-foot driveway leading from the entrance 
on Buxton Street to plaintiff's garage about 90 feet from the street. 
'Chis driveway passes partly over plaintiff's property and partly over 
defendant's property, according to the calls in their respective deeds. 
The controversy is over a triangular strip of land in the driveway which 
is four feet wide on Buxton Street and tapers to a point in the diriding 
line between the two properties a distance of fifty feet from the street. 

There is a house on plaintiff's lot which he purchased in 1924 and 
went immediately into possession. H e  did not have the exact boundaries 
of his lot established a t  the time, but assumed the driveway was entirely 
on his premises. H e  so used it without question until the defendant 
p rchased  the adjoining vacant lot in 1943, had it surveyed, and un- 
earthed the iron stakes which were originally put down to mark the 
dividing line between the two lots. 

The plaintiff then conferred with the defendant and they first sug- 
gested a joint driveway. Plaintiff went to his lawyer and "asked him to 
fix np  papers to make i t  a joint driveway permanently." Instead, the 
lawyer notified the defeiidant that  plaintiff was claiming title to the entire 
driveway by adverse possession for twenty years. 

This suit is to establish the plaintiff's claim to the part  of the driveway 
covered by defendant's deed. From a judgment of nonsuit entered a t  the 
close of all the evidence, the plaintiff appeals, assigning errors. 

P n r k e r  & Lucas  and  El ledge & Browder  for p h ' n t i f f s ,  appcl lonfs .  
W o m b l e ,  Carly le ,  M a r t i n  c? Sandrid{ge for defent lnnfs ,  appellees. 
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STACY, C. J. The question for decision is whether the evidence, taken 
in its most favorable light for the plaintiff, survives the demurrer and 
carries the case to the jury. The trial court answered in the negative, and 
we approve. 

The vital question is the character of plaintiff's possession of the 
triangular strip of the driveway embraced in defendant's deed prior to 
1948, whether permissive or adverse. The law presumes i t  was permis- 
sive. He  does not say i t  was adverse. 

The plaintiff purchased and went into possession of his lot in 1924. 
He thought his deed covered the whole of the driveway, including the 
locus i n  quo. '(I thought all the time it was my property." Not until 
1948, when the defendant purchased the adjoining lot and had i t  sur- 
veyed, did he learn otherwise. He  then had a conversation with the 
defendant about his encroachment on the defendant's lot. "I asked Mr. 
Dudley what he was going to do about letting me continue to use the 
driveway. He  told me, we suggested we'd have a joint driveway." The 
plaintiff then went to his lawyer and asked him '(to fix up papers to make 
it a joint driveway permanently." Instead, a few days later the lawyer 
notified the defendant by letter that the plaintiff was claiming title to 
the whole of the driveway. The plaintiff says, "I did not ask Mr. 
Elledge to write a letter to Mr. Dudley; Mr. Elledge wrote the letter; I 
never saw the letter." 

The plaintiff further testified that the triangular strip in question "is 
not covered by my deed. I thought all the time it was my property. . . . 
I am claiming the old established driveway that was there when I bought 
the property, . . . and I have continued to use it since then. I thought 
all the time it was mine. . . . I am claiming by adverse possession by use 
by reason of my driveway. . . . I have used the property for a driveway 
and also to store my coal in the basement since I bought the property 
24 years ago." 

Note, the plaintiff says he is n o w  claiming the small strip in question 
by adverse possession, but nowhere does he say his claim prior to 1948 
was other than under his deed, which admittedly does not cover the locus 
in. quo, while the defendant's deed does. Certainly he was not claiming 
it as against the true owner when he first discovered the error and went 
to see the defendant and then his own lawyer about fixing up papers to 
make it a joint driveway. Prior to this time, '(he did not intend to usurp 
a possession beyond the boundaries to which he had a good title." B y n u m  
v. Carter, 26 N.C. 310. When he first went into possession he was 
claiming, and intended to claim, only that which he had purchased, and 
there was no occasion for any change in his purpose prior to the discovery 
that he was encroaching on defendant's lot. No hostile occupancy oc- 
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curred u p  to this time as the plaintiff thought his deed covered the entire 
driveway. H i s  claim then was not one of adverse possession but one of 
rightful ownership. I f  his possession wtlre exclusive open and notorious, 
as he now contends, no one regarded i t  as hostile or i~dverse, not eren the 
plaintiff himself, for he was not conscious of using his neighbor's land. 
"I thought all the time i t  was mine." These conclusions are impelled by 
the plaintiff's own testimony. 

The observations of Ruffin, C. J., in  Green v. Hc'rman, 15 N.C. 158, 
appear apropos: "If indeed, two persons own adjoining lands, and one 
runs a fence so near the line as to induce the jury to believe tha t  any 
slight encroachments were inadvertently made, and that  i t  was the design 
to run  on the line, the possession constituted by the enclosure might be 
regarded as permissive, and could not be treated as adverse, even for the 
land within the fence, except as i t  furnished evidence of the line in a case 
of disputed boundary." N o  boundary dispute exists here, since admit- 
tedly the defendant's deed covers the locus in quo, and the plaintiff's deed 
does not. 

Again in Vanderbilt v. Chapman, 175 N.C. 11, 94 S.E. 703, Allen, J., 
says: ". . . every possession of land is presumed to be under the true 
title . . . and if the possession is by mistake or is equivocal in character, 
and not with the intent to claim against the true owner, it  is not adverse." 
Accordant, King v. Wells, 94 N.C. 344; Ho?jden v. 4chenbach, 79 N.C. 
539 ;  S. c. ,  86 N.C. 397 ; Ray v. Lipac-om!,, 48 N.C. 136. " I t  is the occu- 
pation with an  intent to claim, against the true owner, which renders the 
entry and possession adverse." PnrLw 1 . .  Banks, 79 K.C. 480. 

Bulge the plaintiff's testimony as we may, it hardly seems capable of 
being stretched to a claim of a d v e r ~ e  possession prior to the letter of 
plaintiff's counsel in 1948. Even then the plaintiff is cast in a role he 
did not know he was taking. The law never presumes; a wrong; quite the 
reverse; i t  does not ascribe one's act to covetous~less when all the evidence 
points only to an  inadvertence. Indeed, the plaintiff's daughter says, 
"We assumed i t  was ours." I t  would be strange if tone who enters per- 
missively upon the premises of another could camouflage his intention 
to claim adversely for twenty years, then turn upon the owner and say, 
"I now have the better title by reason of my possession, and I will dis- 
regard your indulgence and assert a right to all you hare  allowed me to 
occ.upy." Rryson v. Slagle, 44 N.C. 449. Fortunately, the law is not so 
written. Snowden v. Rell, 159 N.C. 497, 7 5  S.E. 721; Mebanr v. Patriclc, 
46 N.C. 23 ; Ingraham v. Hough, 46 N.C. 39. 

On appeal here, the plaintiff, appellant, not only has the laboring oar, 
but the tide is also against him. Cole v. R. R., 211 N.C. 591, 191 S.E. 
353. I n  the instant case he is faced with two contraray presumptions, the 
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one t h a t  h i s  possession was permissive a n d  not adverse, the  other t h a t  t h e  
judgment of t h e  t r i a l  court  is  correct. T h e  impression prevails t h a t  t h e  
record as presented fai ls  t o  surmount  these barriers.  T h e  following 
authorities also support  the  rul ing below, some directly, others obliquely. 
Darr v. Aluminum Co., 215 N.C. 768, 3 S.E. 2d 434; Weaver v. Pitts, 
191 N.C. 747, 133 S.E. 2 ;  Dazuson v. Abbott, 184 N.C. 192, 114 S.E. 15; 
S. v.  Nor&, 174 N.C. 808, 93 S.E. 950; Waldo v. Wilson, 173 N.C. 689, 
92 S.E. 692; Land Co. v. Floyd, 171 N.C. 543, 88 S.E. 862; King v. 
Wells, 94 N.C. 352; Gilchrist v. McLnughlin, 29 N.C. 310; Anno. 97 
A.L.R. 26; 1 Am. J u r .  916, et seq. 

T h e  judgment  of nonsuit will be upheld. 
Affirmed. 

VERNIE PEEK v. HORACE SHOOK, EXECUTOR O F  THE LAST WILL A N D  

TESTAMENT OF LIZZIE SHOOK, DECEASED. 

(Filed 28 February, 1951.) 

1. Evidence 9 3 s T e s t i m o n y  incompetent under  G.S. 8-51. 
I n  order for testimony to be incompetent under G.S. 8-51, the witness 

must be a party to the action or a person interested in the event or a 
person from, through, or under whom a party or interested person derives 
his interest or tit le; the witness must be testifying in his own behalf or in 
behalf of the party succeeding to his title or interest; the witness must be 
testifying against the personal representative of a deceased person or the 
committee of a lunatic or a person deriving his title or interest from, 
through, or under a deceased person or lunatic; and the testimony must 
concern a personal transaction or communication between the witness and 
the deceased person or lunatic. 

Testimony otherwise incompetent under G.S. 8-51 is rendered admis- 
sible when the personal representative of a deceased person, or the com- 
mittee of a lunatic. or the person deriving his title or interest from, 
through, or under the deceased person or lunatic, is examined in his own 
behalf, or the testimony as  to declarations of the deceased person or lunatic 
is given in evidence concerning the same transaction or communication. 

3. Same-- 
A personal transaction or communication within the purview of G.S. 

8-51 is anything done or said between the witness and the deceased person 
or lunatic tending to establish the claim being asserted against the per- 
sonal representative of the deceased person, or the committee of the luna- 
tic, or the person deriving his title or interest from, through, or under the 
deceased person or lunatic. 
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4. Same- 
A person seeking to recover from the estate fo:r personal services ren- 

dered a decedent is precluded by G.S. 8-51 from testifying that he expected 
to receive pay for his services "after she (the decedent) said go ahead" 
since such testimony tends to prore deceased's agreement to pay for the 
services. 

Since personal services rendered by plaintiff to decedent are of necessity 
personal transactions between them, plaintiff may not testify directly that 
he rendered such services nor establish this fact indirectly by testifying 
that he expected pay for such services or as to their value, or that he had 
not been paid for them. 

APPEAL by defendant from B e n n e t t ,  Special Judge, and a jury, a t  the 
October Term, 1950, of MADISON. 

Civil action against an estate for the reasonablc value of services 
allegedly rendered by plaintiff to decedent in her lifetiirie pursuant to an 
express contract. 

The  plaintiff offered the testimony of others ten'ding to  how that  his 
wife's mother, the decedent, who was aged and ill, moved to his home on 
24 November, 1947, and resided there until her death on 29 June,  1948; 
that  during this period of time he boarded, lodged, nursed, and took care 
of the decedent; and that  he did these things for the decedent pursuant to 
the following conversation which he had with her on the day of her 
a r r i r a l :  "She told him she wanted him to take care of her, (and to go 
ahead) and do all that  was needed to be done for her, and she would aee 
he got pay for it, and he told her he would." 

The plaintiff testified in person over the objection and exception of 
the defendant that  he "was expecting . . . to receive pay for what was 
done for" the decedent "after she said go ahead"; that  his services to the 
decedent were "worth $300.00 a month . . . the first three months" and 
"$400.00 a month . . . the next four months"; and that  he had not 
received any compensation from the decedent for his services except the 
sum of $133.00, which represented the proceeds of seven checks issued 
to the decedent by the Welfare Department of Madison County. 

There was a verdict and judgment in favor of plaintiff for $1,300.00, 
and the defendant appealed, assigning errors. 

Calvin R. Ednmy for plaint i f f ,  a p p c l l e ~ .  
Carl R. Stunrt for dc fendnn t ,  oppellarit. 

ERVIN, J. The defendant bases his objection to the admission of tlie 
evidence given by the plaintiff in person upon the statute now codified 
as G.S. 8-51. 
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This statute does not render the testimony of a witness incompetent in 
any case unless these four questions require an affirmative answer: 

1. I s  the witness ( a )  a party to the action, or (b )  a person interested 
in  the event of the action, or (c)  a person from, through or under whom 
such a party or interested person derives his interest or t i t le? 

2. I s  the witness testifying ( a )  in his own behalf or  interest, or (b )  
i n  behalf of the party succeeding to his title or interest? 

3. I s  the witness testifying against ( a )  the personal representative of 
a deceased person, or (b )  the committee of a lunatic, or  (c)  a person 
deriving his title or interest from, through or under a deceased person 
or lunatic? 

4. Does the testimony of the witness concern a personal transaction or 
communication between the witness and the deceased person or lunatic? 

Even in instances where these four things concur, the testimony of the 
witness is nevertheless admissible under an  exception specified in the 
statute itself if the personal representative of the deceased person, or the 
committee of the lunatic, or  the person deriving his title or  interest from, 
through, or under the deceased person or lunatic, is examined in his own 
behalf, or the testimony of the deceased person or lunatic is given in 
evidence concerning the same transaction or communication. 

Somewhat similar analyses of the statute appear in the following 
authorities: Bzinn v. T o d d ,  107 N.C. 266, 11 S.E. 1043; Stansbury on 
the North Carolina Law of Evidence, section 66. 

A personal transaction or comnlunication within the purview of the 
statute is anything done or said between the witness and the deceased 
person or lunatic tending to establish the claim being asserted against 
the personal representative of the deceased person, or the committee of 
the lunatic, or the person deriring his title or interest from, through or 
under the deceased person or lunatic. D a v i s  v. Pearson, 220 X.C. 163, 
16 S.E. 2d 655; Boyd v. Williams, 207N.C. 30, 175 S.E. 832. 

When thew rules are applied to the case at bar, it  is manifest that the 
receipt of the testimony given by the plaintiff in person contravened the 
statute. Thc plaintiff was a party to the action. H e  was testifying in 
his own interest against the personal representative of a deceased person. 
His testimony concerned things done or said between him and the de- 
ceased tending to establish his claim against the estate of the deceased. 
The defendant did not "open the door" for the admission of the plaintiff's 
evidence by introducing his own testimony or that  of the deceased in 
relation to these things. 

This conclusion finds abundant support in many of our decisions. The 
statement o f  the plaintiff that  he was expecting to  receive pay for what 
was done for the decedent "after she said go ahead" tended to prove a 
contract with the decedent, and ought to have been rejected under the 
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decisions holding that a person who is making a contract claim against 
a decedent's estate is precluded by the statute from testifying as to the 
agreement between him and the decedent out of which the claim arises. 
Huger v. Whitener, 204 N.C. 747, 169 S.E. 645; ~Sherrill v. Wilhelm, 
182 N.C. 673, 110 S.E. 95; Pope v. Pope, 176 N.C 283, 96 S.E. 1034; 
Knight v. Everett, 152 N.C. 118, 67 S.E. 328; Poston v. Jones, 122 N.C. 
536, 29 S.E. 951 ; Barbee v. Barbee, 108 N.C. 581, 13 S.E. 215 ; Armfield 
v. Colvert, 103 N.C. 147, 9 S.E. 461. 

Xoreover, this statement and the other testimony now under scrutiny 
tend to show by indirection that services of a personal character looking 
toward the physical comfort of the decedent were rendered by the plain- 
tiff. I n  the very nature of things, these services had to be performed by 
the plaintiff in the presence of the decedent or with her knowledge or 
consent. Hence, they constituted personal transactions between the plain- 
tiff and the decedent, and the plaintiff was barred by the statute from 
testifying directly as to them. Price v. I'yatt, 203 N.C. 799, 167 S.E. 69; 
Pulliant v. Hege, 192 N.C. 459, 135 S.E. 288; Brown v. Adams, 174 
N.C. 490, 93 S.E. 989, L.R.A. 1918 C, 911; Davidson v. Bardin, 139 
N.C. 1, 51 S.E. 779; Kirk I ) .  Barnhurt, 74 N.C. 653. The law will not 
permit a litigant to beat a legal devil around the stump. As a conse- 
quence, a claimant is incompetent under the statute to testify as to the 
value of personal services rendered by him to the decedent (Knight v. 
Eueref f ,  152 N.C. 118, 67 S.E. 328; Dunn v. Currie, 141 N.C. 123, 
53 S.E. 533; Sfocks v. Cannon, 139 N.Ci. 60, 51 S.E. 802), or to testify 
that he has not been paid for such services by the decedent. McGowan 
v. Davenport, 134 N.C. 526, 47 S.E. 27; Benedicf v. Jones, 129 N.C. 475, 
40 S.E. 223; Dunn v. Beaman, 126 N.C'. 766, 36 S.E. 172; Woodhouse 
v. Simnzons, 73 N.C. 30. Such testimony necessarily tends to disclose by 
indirection that the claimant rendered the personal services in question 
to the decedent. * 

The erroneous admission of the testimony given by the plaintiff in 
person entitles the defendant to a 

New trial. 

JAMES GLADY DUKE v. CHARLES W. CAMPBELL, ADMIXISTRATOR OF THE 

ESTATE OF D. W. HUDSON, DECEASED. 

(Filed 28 February, 1951.) 

1. Appeal and Error § 612 (2)- 

A sole assignment of error to the sustaining of a demurrer filed in the 
cause presents the question as to whether error of law appears upon the 
face of the record. 
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2. Appeal and Error 8 57- 
Where error is manifest on the face of the record the Supreme Court 

may correct it en mero motu. 

3. Pleadings § l7a- 
A demurrer must distinctly specify the grounds of objection, and de- 

murrer to the further defense and answer of defendant on the ground that 
it does not "constitute a counterclaim in that it does not state a cause of 
action" is insufficient. G.S.  1-128. 

4. Pleadings § lDc- 
Where further defense and answer is set up in unity in five paragraphs 

in the answer, a demurrer directed to a portion of one of such paragraphs 
for failure to set up a counterclaim is a nullity, since in such instance the 
demurrer must be to the whole of the further defense and answer. 

APPEAL by defendant from Nett les ,  J., a t  October Term, 1950, of 

Civil action to recover on implied contract for personal services alleg- 
edly rendered by plaintiff to defendant's intestate, D. W. Hudson, heard 
upon demurrer filed by plaintiff to "new matter contained in Paragraph 1 
of the defendant's further answer filed in this cause." 

Plaintiff alleges in  his complaint, among other things : 
"4. That  the plaintiff is the son-in-law of defendant's intestate; that  

the plaintiff and the daughter of the defendant's intestate married on 
the 24th day of January,  1924; that  the plaintiff and his wife made their 
home in the home of the defendant's intestate from the time they married 
until the plaintiff's wife died on the 28th day of October, 1949 ; that  the 
plaintiff continued to make his home in  the home of the defendant's 
intestate until the defendant's intestate died on the 28th day of Decem- 
ber, 1949 ; that  during the years from 1924 until 1942, the plaintiff culti- 
vated half the lands belonging to D. W. Hudson, and the said D. W. 
Hudson tended the other half. 

"5. That  after the year 1942 the defendant's intestate was not physi- 
cally able to farm and plaintiff cultivated all the landa," etc., setting out 
in detail the services performed and the value thereof. 

Defendant, anmering,  denies the material allegations of the complaint 
of plaintiff, as to indebtedness to him, and sets out "for a further answer 
and defense" five paragraphs of averments. 

The first paragraph contains matter pertaining to the relationship 
existing through the years between plaintiff and defendant's intestate, 
and sets u p  provision in a deed from the intestate to plaintiff and his 
wife,-conveying 28% acres of land, by the terms of which, it is averred, 
plaintiff is indebted to defendant in the sum of $1,050.00. 

I n  the second paragraph i t  is averred that plaintiff owes defendant 
$50.00 for a refrigerator, $10.00 for a hog, and $7.57 for hog feed. 
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I n  the third paragraph it is averred that plaintif and his wife were 
furnished a home by intestate of defendant, and enjoyed certain other 
benefits from lands of the intestate, and from the said 281h acres of land. 

I n  the fourth paragraph, there is a plea of the statute of limitation, 
and also answer in detail to plaintiff's allegation as to services rendered. 

And in the fifth paragraph, other matters in further defense are set 
out, and there is the summary that plaintiff is '(entitled to nothing on his 
allegations for services rendered to the estate of the intestate but on the 
contrary the estate is entitled to recoyer of the plaintiff the sum of 
$1,050.00 as alleged in the conveyance to the plaintiff and the sum of 
$50.00 for the refrigerator, $10.00 for a hog, and $7.57 for hog feed, 
making a total of $1,117.57." 

S n d  defendant prays judgment that plaintiff recover nothing by this 
action, but that defendant recover of plaintiff $1,117.57 and costs. 

Plaintiff demurred "to the new matter contained in Paragraph 1 of 
the defendant's further answer filed in this cause, and for cause of de- 
murrer says: The said new matter in defendant's answer upon its face 
does not constitute a counterclaim in that it does not state a cause of 
action." 

The demurrer was sustained,--and defendant excepted and appeals to 
Supreme Court and assigns error. 

S c u r r y  .LE. McMichael for plaintiff ,  appellee. 
{Sharp & Sharp ,  by:  Xorujood E. Robinson for defendant ,  appellant. 

WINBORNE, J. The sole assignment of error presented for considera- 
tion on this appeal is based upon exception to the ru;ing of the court in 
sustaining the demurrer filed by plaintiff as shown in the record. This 
exception raises the question as to whether error i11 la rv appears upon the 
face of the record, Culbreth v. Bm'tt, 231 N.C. 76, ti6 S.E. 2d 15, and 
cases there cited. See also Gibson v. Ins .  Co., 232 N.C. 712, and cases 
cited. And where error is manifest on the face of the record, it is the 
duty of the Court to correct it, and it may do so of its own motion, that is, 
e x  mero m o f u .  See Gibson v. Ins .  Co., supra. 

I n  the case in hand it appears upon the face of the record that error 
is apparent in two aspects: 

First:  The demurrer fails to distinctly specify the grounds of objec- 
tion to the answer of defendant, and may be disregarded, G.S. 1-128. 
Love v. Comrs., 64 N.C. 706; Heil ig v. Fonrd, 64 N.C. 710; George v. 
High, 85 N.C. 99 ;  Banh. v. Bogle, 85 N.C'. 203; Goss v. Waller ,  90 N.C. 
149; Burbank  v. Comrs., 92 N.C. 257; E l n m  v. B a w e s ,  110 N.C. 73, 
14 S.E. 621; Ball v. Paquin ,  140 N.C. 83, 52 S.E. 410; Seawell v. Cole, 
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194 N.C. 546, 140 S.E. 85; Griffin v. Bank,  205 N.C. 253, 171 S.E. 71; 
Wilson v. Motor Lines, 207 N.C. 263, 176 S.E. 750. 

The statute G.S. 1-128 declares that "The demurrer shall distinctly 
specify the ground of objection to the complaint, or it may be disre- 
garded." 

This statute as so worded is substantially the same as in the several 
codifications, C.C.P., Sec. 96; The Code, Sec. 240; Rev. 475; and C.S. 
512. 

I n  the Love case (1870)) supra, the Court, in opinion by Pearson, C. J., 
speaking of the provisions of the statute as it then existed, C.C.P., Sec. 96, 
had this to say: "These are broad words and include demurrers for 
defects in substance as well as defects of form. So the demurrer in our 
case ought to have been disregarded, because it does not distinctly specify 
the ground of objection . . . The rule is positive. I t  applies to all 
demurrers, and cannot be modified by implication . . ." To like effect 
are repeated decisions of this Court. (See cases cited above.) 

Second : The demurrer is directed to a portion of one paragraph of 
the five set up in unity as a "further defense and answer" to the com- 
plaint of plaintiff. I n  such case the demurrer must be to the whole 
pleading. See G.S. 1-128. Ransom v. McClees, 64 N.C. 17 ; Sumner v. 
Young,  65 N.C. 579; Speight v. Jenkins, 99 N.C. 143, 5 S.E. 385; 
Cowand I:. N e y e ~ s ,  99 N.C. 198, 6 S.E. 82; Conant v. Barnard, 103 N.C. 
315, 9 S.E. 575; Moore v. Ins. Co., 231 N.C. 729, 58 S.E. 2d 756. 

I n  Sumner v. Young,  supra, the Court said: '(When there is but one 
cause of action, or but one defense, a demurrer must cover the whole 
ground, or else it will be a nullity." This declaration is approved and 
applied in the Moore case, supra. - - 

I n  the present case, while matters set up in the "further defense and 
answer" of defendant might have been the subject of separate alleged 
causes of action, they were not separated. Therefore, the "further de- 
fense and answer" must be treated as a unit, and demurrer directed to a 
part of it is a nullity. Sumner v. Young,  supra. 

While the parties, in their briefs filed in this Court, debate the merits 
of the matters set out in Paragraph 1 of the "further defense and an- 
swer," decision here does not reach that phase of the matter. 

For reasons stated, the judgment from which appeal is taken is 
Reversed. 
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R. R. BRYANT, ADMINISTRATOR OF SHELBY JEAN BRYANT, v. LITTLE 
RIVER ICE COMPANY OF ZEBULON, INC., AND MILTON MAY 
BRYANT. 

(Filed 28 February, 1951.) 
1. Pleadings 8 19c- 

Upon demurrer, the complaint will be liberally construed with a view 
to substantial justice, G.S. 1-151, and the demurrer will be overruled if in 
any portion of the complaint facts are alleged sufficient to constitute a 
cause of action or if facts sufficient for that purpose can be reasonably and 
fairly gathered from it. 

2. Automobiles 1%-Complaint held not to establish insulated negligence 
a s  a matter of law. 

Allegations to the effect that plaintiff was a pupil in a school bus and 
was injured in a collision between the bus and a truck belonging to the 
corporate defendant and operated by the individual (defendant in the course 
of his employment, and that as the truck driver approached a bridge a t  
a place lmown to him to be hazardous. he failed and neglected to keep his 
truck under control and failed to drive the truck to his right so as to leave 
one-half the width of the bridge for the passage of the school bus, proxi- 
mately resulting in the collision in suit, is held sufficient to state a cause 
of action and overrule defendants' demurrer notwithstanding other alle- 
gations a t  variance therewith or less favorable to plaintiffs, the facts 
alleged being insufficient to support the doctrine c ~ f  insulated negligence 
as a matter of law. 

APPEAL by defendants from Rzwgwyn. S p ~ c i u l  Judge,  September Term, 
1950, of NASH. 

L. L. Davenport, Yarborough & Yarborough, Bzmn & Arendell, and 
Thomas D. Bunn. for plaint if. 

Baf t le ,  Winslow, Merrell & Taylor for defendant>:. 

DENNY, J. The plaintiff, R. R. Bryant, administrator of Shelby Jean 
Bryant, instituted this action to  recover damages for the wrongful death 
of his intestate. And this appeal by the defendants is from a judgment 
overruling their demurrer interposed upon the ground that  plaintiff's 
complaint does not state facts sufficient to constitute a cause of action. 

The  complaint, among other things, alleges that  on 6 October, 1949, 
about 7:45 a.m., plaintiff's intestate, Shelby Jean  Bryant, 14 years of 
age, met her death by reason of a collision between a school bus, owned 
and operated by the Nash County Board of Education, and a truck, owned 
by the corporate defendant, Little River Ice Company of Zebulon, Inc., 
and operated by the individual defendant, Milton May Bryant, as an 
agent of the corporate defendant; that  said agent was acting within the 
scope of his employment a t  the time of said collision; that  plaintiff's 
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intestate was a student a t  Ferrell's School in Nash County. and as such ", 
student was furnished daily transportation from her home to said school 
and return each school day on the regular school bus, owned and operated 
as alleged ; that  a t  the time of the aforesaid collision plaintiff's intestate 
was a student passenger on said bus en route to Ferrell's School, and that  
said school bus a t  the time of her fatal  in jury  was being operated in a 
careful and lawful manner. 

The complaint, after also alleging that  the collision occurred on a 
wooden bridge over Turkey Creek on the old "Abby Murray  Road," and 
that the bridge was forty-seven feet and t ~ o  inches long and seventeen 
feet and three inches wide and was located a t  the break of a very sharp 
curve, and that  "on account of the undergrowth, bushes, grass, and other 
natural obstacles that  had been allowed to grow u p  on the shoulders 
beside the road and hang over into the road and onto the bridge from 
both directions approaching the said bridge, the view . . . of the drivers 
was short, obscure and obstructed," further alleges that  the defendants 
were negligent, inter alia: 

"( f )  That  said Milton May Bryant knew of the dangerous and hazard- 
ous condition existing a t  the said bridge and a t  the time and place where 
the said collision occurred, and that  he wrongfully and negligently failed 
to  keep the said Chevrolet truck under proper control a t  all times, and 
failed and neglected to give a t  least half of the said road and/or bridge to 
the vehicle which he was meeting, the said school bus, as it was his duty to 
do. and that  he failed and neglected to observe the hazardous conditions 
then existing and to overate the said ice truck in a careful and cautious - 
manner a t  the time and place where a special hazard existed, and which 
was known to him, as i t  was his duty to do. 

"(g) That  the said Milton May Bryant carelessly, recklessly and 
negligently drove said ice truck upon the bridge over Turkey Creek a t  
the time and place of said collision, a t  an angle and not close u p  to the 
right rail of said bridge, well knowing that  he was not leaving sufficient 
room upon said bridge for another mbtor vehicle to pass, and especially 
a vehicle of the length and breadth of the school bus. 

"10-B. That  the driver of the (cornorate) defendant's truck . . . after 
having . . . entered upon the said bridge after he knew, or by the exer- 
cise of reasonable care could have known, that  the school bus was at or 
about the same time entering upon said bridge, should have driren his 
truck close up  to the rail of said bridge, to his right-hand side thereof and 
should have left and/or given to oncoming traffic, especially the said 
school bus, sufficient room to pass. . . . However, . . . he carelessly, 
negligently, and recklessly operated said truck along the center of said 
road and bridge and thereby took up and occupied more than one-half of 
the same when i t  was not necessary for him so to do, and a t  the time of 
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said collision between the school bus and the said truck he was taking up 
and occupying more than one-half of the said road and bridge and was 
operating said truck a t  an angle so that  the front part of said truck 
extended over and across the middle of the said road and bridge, making 
i t  impossible for said school bus to pass without damage to the bus . . ., 
and as a direct result of said carelessness, negligence and recklessness on 
the part  of Milton May  Bryant, said collision and wreck occurred and 
the plaintiff's intestate thereby lost her life." 

A demurrer to a complaint on the ground that i t  does not state fact? 
sufficient to constitute a cause of action should be ov~r ru led  if the com- 
plaint, when liberally construed in favor of the pleader, alleges facts 
sufficient to constitute a cause of action. Or, to put i t  another way, if 
any portion of a complaint alleges facts sufficient to c~onstitute a cause of 
action, or if facts sufficient for that  purpose can be reasonably and fairly 
gathered from it, the pleading will survive a demurrer. Mills Co. v. 
Shazo, Comr. of Revenue, 233 N.C. 71, 62 S.E. 2d 4137; Xing v. Motley, 
233 N.C. 42, 62 S.E. 2d 540; Presnell z*. Reshears, 227 N.C. 279, 41 S.E. 
2d 835 ; Ferrell v. Worthington, 226 N.C. 609, 39 S.'E. 2d 812; Spnrrow 
v. Morrel ld  Co., 215 K.C. 452, 2 S.E. 2d 365; Smith 21. Sink ,  210 N.C. 
815,188 S.E. 631; Fairbanks, Norse & Co. 2%. iVtirdoclc Po., 207 N.C. 348, 
177 S.E. 122;  Cole v. Wagner, 197 N.C. 692, 150 13.E. 339: Xeyer  zl. 
Fenner, 196 N.C. 476, 146 S.E. 82;  Hoke 7.. Glenn, 167 N.C. 594, 83 
S.E. 807. 

I t  is the purpose of our code system of' pleadings tls have actions tried 
upon their merits and to this end, pleadings must be liberally construed 
with a view t o  substantial justice between the parties. G.S. 1-151. Bnd 
unless a pleading is fatally defective a demurrer thereto will be over- 
ruIed, "however inartificially it may have been d r a w ~ ~  or however uncer- 
tain, defective and redundant may be its statements for, contrary to the 
cornmon-law rule, every reasonable intendment and pi.esumption must be 
made in favor of the pleader." Dixon 11. Green, 178 N.C. 205, 100 S.E. 
262. McCampbell v. Building d? Loan .Asso., 231 N.C. 647, 58 S.E. 2d 
617; Kemp v. Funderbwk,  224 N.C. 353, 30 S.E. f?d 155; Xallard 21. 

Housing Authority, 221 K.C. 334, 20 S.E. 2d 281; Anthony v. Xnight,  
211 N.C. 637, 191 S.E. 323; Rallinger v. Thomas,  195 N.C. 517, 142 
S.E. 761; Rlackmore 1 % .  Winders. 144 N.P. 212, 56 S.E. 874. 

Applying the above principles to plaintiff's pleadings, we hold the 
demurrer was properly overruled. 

The plaintiff's complaint contains certain additional allegations which 
are somewhat difficult to reconcile with those set out herein, and which 
are less favorable to the plaintiff. Even so, they are not fatal  to the 
plaintiff's cause of action on the demurrer interposisd herein. Lee n. 
Produce Co., 197 N.C. 714, 150 S.E. 363. Nor do we think the facts 
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alleged are such as to render applicable, as a matter of law, the doctrine 
of insulated negligence, as contended by the defendants, as set forth and 
applied in Hinnant v. R. R., 202 N.C. 489, 163 S.E. 555. 

The ruling of the court below will be upheld. 
Affirmed. 

STERN FISH COMPANY v. CHARLIE G. SNOWDEN. 

(Filed 28 February, 1951.) 

1. Trial § S l L C h a r g e  held for error as being misleading. 
Defendant admitted that plaintiff had advanced him $500.00 to be used 

in the purchase of fish for plaintiff's account, and set up a counterclaim 
in an amount in excess of $500.00 for fish purchased for plaintiff's account 
and for loading charges which plaintiff was required to pay under the 
contract. An instruction to the effect that if the jury should answer the 
issue as to defendant's indebtedness to plaintid in any amount that the 
jury should not answer the issue as to the amount of indebtedness of 
plaintiff to defendant, i s  held reversible error, the action not being for an 
account stated, and the instruction being misleading upon the record. 

2. Trial § 31a- 
The purposes of the court's charge to the jury are the clarification of 

the issues, elimination of extraneous matters, and declaration and expla- 
nation of the law arising on the evidence in the case. G.S. 1-180. 

APPEAL by defendant from Halstead,  Special  J u d g e ,  October Term, 
1950, of PASQUOTANK. 

Civil action to recover moneys deposited with defendant by plaintiff 
to cover price of fish purchased by defendant for plaintiff's account. 

The plaintiff, a Philadelphia fish concern, engaged the defendant to 
purchase live carp for its account during the 1948 fishing season and 
store them in  defendant's pond a t  Currituck, N. C. From there the plain- 
tiff would send its trucks to pick them up and transport them to Phila- 
delphia for sale. 

Plaintiff's president testified: "Under the contract between me and 
Mr. Snowden we were to send our truck for such fish as he had purchased 
or caught and placed in the pond for our account a t  such times as we 
needed them. . . . Snowden, as our representative, purchased and weighed 
these fish and put them in the pond, and we owed him under our contract 
five and one quarter cents a pound for such carp so purchased. Our 
contract further called for reimbursing Mr.  Snowden for the loading 
charges. I knew that  in the ordinary course of events a certain percent- 
age of live carp purchased for us would die before our trucks got there. 
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. . . I deposited with him a check for $500. This has never been 
returned." 

The defendant admitted receipt of the deposit as alleged, and set up a 
counterclaim for $810.32 to cover live fish punzhased for plaintiff's 
account and not paid for by plaintiff. 

Defendant testified: "Under date of May 4, 1948 Stern Fish Company 
owed me for 14,768 pounds at  a contract price of five and a quarter cents, 
a total of $775.32. On May 4, 1948, it likewise oued me $35.00 loading 
charges, making a total of $810.32. Stern Fish Coinpany has never paid 
me that amount, which represents fish purchased for their account under 
the contract. I gave them credit for $500.00 as represented by their 
$500.00 deposit with me. There remained due $310.32. On May 4, 1948 
I sent Stern Fish Company a bill for that amount." 

Upon denial of liability and assertion of counterclaim, the jury re- 
turned the following verdict : 

'(1. IS the defendant indebted to the plaintiff, a'; alleged in the coni- 
plaint, and if so, in what amount? Answer: $500.00. 

"2. I s  the plaintiff indebted to the defendant, as iilleged in the answer, 
and if so, in what amount ? Answer : Nothing." 

From judgment on the verdict, the defendant appl?als, assigning errors. 

Wilson & Wilson for plaintiff, appellee. 
McMullnn & Aydlet t  for defendant ,  uppellant. 

STACY, C. J .  The following excerpt from the charge forms the basis 
of one of defendant's exceptire assignments of error and appears too 
wide of the mark to be sustained under any rule of interpretation or 
construction : 

"Gentlemen of the Jury, now each one cannot be indebted to the other, 
to the extent of your answering both of these issues in some amount for 
each of these parties. I f  you answer the first issue, that is: I s  the de- 
fendant indebted to the plaintiff as alleged in the complaint, and if so, in 
what amount? Why then, Gentlemen, the second issue, you'd answer 
that nothing, because if the defendant is indebted to the Fish Company, 
then the Fish Company certainly is not indebted to the defendant." 

Apparently the court had in mind and intended to say, that in arriving 
at a proper adjustment of the account between the parties, consisting, as 
it does, of debits on the one side and credits on the other, there could be 
but one correct balance, either in favor of the  lai in tiff or the defendant. 
but not in favor of both. Unfortunately, however, the action is not for 
an account stated, Hawkins  v. Long, 74 N.C. 781, but to recover an 
advanced deposit, with a counterclaim interposed by the defendant on 
open account, and the court's language is hardly susceptible of this single 
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interpretation, if really capable of such construction at  all. The defend- 
ant may have intended to make his counterclaim an account stated in the 
statement rendered 4 May, 1948, but he omits so to allege or to testify. 
Copland v. Telegraph Co., 136 N.C. 11, 48 S.E. 501; 1 Am. Jur.  272. 
The jury is told in so many words that if they answer the first issue in 
any amount, their answer to the second issue would be nothing, and con- 
versely by inference, if they answer the second issue in any amount, their 
answer to the first issue would be nothing. This left the jury with very 
little choice, since the defendant had admitted in his answer that he 
received the $500 advanced by the plaintifl'. Indeed, the only contro- 
verted issue in the case was that raised by the defendant's counterclaim. 
I f  the defendant recover nothing on his counterclaim, the plaintiff would 
be entitled to judgment on the pleadings for his advanced deposit of $500. 
I n  the light of the transcript, the instruction appears misleading, if not 
confusing. 

The chief purposes to be attained or accomplished by the court in its 
charge to the jury are clarification of the issues, elimination of extraneous 
matters, and declaration and explanation of the law arising on the evi- 
dence in the case. G.S. 1-180 as rewritten in 1949, S.L. Chap. 107; Irwin 
v. R. R., 164 N.C. 6, 80 S.E. 78. These are essential in cases requiring 
the intervention of a jury. As was said by Nerm'rnon, C. J., in S. v. 
Wilson, 104 N.C. 868, 10 S.E. 315, "The jury should see the issues, 
stripped of all redundant and confusing matters, and in as clear a light 
as practicable," and by Barnhill, J.,  in S. v. F.l-iddle, 223 N.C. 258, 25 
S.E. 2d 751, "The chief object contemplated in the charge is to explain 
the law of the case, to point out the essentials to be proved on the one side 
and on the other, and to bring into view the relation of the particular 
evidence adduced to the particular issue involved." Accordant: 8. v. 
Sutton, 230 N.C. 244, 52 S.E. 2d 921; S. v. Jackson, 228 N.C. 656, 46 
S.E. 2d 858; Guyes v. Council, 213 N.C. 654, 197 S.E. 121; S .  v. Rogers, 
93 N.C. 523; 8. v. Jones, 87 N.C. 547; S. a. Matthews, 78 N.C. 523; S. v. 
Dunlop, 65 N.C. 288; Bird a. United States, 180 U.S. 356, 45 L. Ed. 570. 

A new trial seems necessary. I t  is so ordered. 
New trial. 
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MRS. CLATER F. RIVERS v. TOWN OF WILSON. 

(Filed 25 February, 1951.) 

1. Municipal Corporations § 14a- 
Plaintiff's evidence was to the effect that a leaking water-meter box 

projected about three inches above the ground in the dirt  strip between 
the sidewalk and the curb, and that plaintiff fell over it when, instead of 
following the available pavement, she elected to cross the dirt  strip in 
going to her parked car. H e l d :  Nonsuit was properly entered. Whether 
G.S. 1-53 is limited to claims founded on contract or applies equally to 
those sounding in tort, qucere? 

2. Same-- 
The fact that  a water-meter box maintained by a city between the side- 

walk and the curb was leaking, without more, indicates no unsafeness in 
its condition. 

3. S a m e  
A municipality is under duty to keep the grass plot or space between 

the paved portion of the sidewalk and the curb in a reasonably safe condi- 
tion for the purposes of its use. 

An action against a municipality to recover for a fall on a street or 
sidewalk is in tort for negligence, and plaintiff must show some breach of 
legal duty, res ipsa Zoquitur being inapplicable, and proof of the existence 
of the condition which caused the injury or the happening of the accident, 
being alone insufficient. 

,4 municipality is not an insurer of the safety of its streets and side- 
walks but is under duty to exercise reasonable diligence to keep them in a 
reasonably safe condition. 

APPEAL b y  plaintiff f r o m  Bone,  J. ,  October-Nooernber Term,  1950, 
of WILSON. 

Civil action to  recover damages f o r  personal injur ies  ar is ing f r o m  
alleged negligence of the  defendant. 

O n  the afternoon of 20 March,  1946, the  plaintiff' was  a  isi it or a t  the  
Woodard-Herr ing Hospi ta l  i n  the  Town of Wilson where her husband 
was a patient.  A t  about  2 :00 p.m. she lef t  t h e  hospi1;al and s tar ted t o  her  
c a r  which was parked on the  opposite side of Green Street.  Plaintiff 
says she was  fami l ia r  with the  sidewalk, the  street and  the  surroundings. 
"I had  been there plenty of times." Instead of following the  "unob- 
structed pavement f r o m  t h e  steps out," because of some boards nearby, 
the plaintiff, according to her  testimony, s tar ted across the d i r t  s t r i p  
between t h e  sidewalk and the curb  and t r ipped on a water-meter box 



N. C.] S P R I N G  TERM, 1951. 273 

which stood "about three inches" above the ground and was leaking "so 
that  it was just about the color of the ground. . . . I t  was right wet all 
around it." The damp earth did not make i t  more noticeable, she says. 
"The water did not put me on notice that  it was there. I did not see i t  
until I tripped over it and fell. . . . I was looking for the traffic because 
that  is a very busy street there. . . . I was looking where I was going. 
. . . I t  was not raining. I don't remember whether the sun was shining 
or whether any leaves were on the trees. . . . I stumbled over the water 
meter. . . . I had never crossed over that  particular spot where the 
water-meter box was a t  any time in the past. . . . My car was parked 
right off from the door of the hospital. I was going almost directly 
across to my car. . . . I filed no claim until this suit was brought on 
8 March 1949." 

There is evidence that  plaintiff's injuries were serious and painful. 
The allegation of negligence is that  the defendant, in the exercise of 

due care, failed to keep this particular sidewalk in a reasonably safe 
condition for travel. 

The defendant denied liability and pleaded contributory negligence in 
bar of plaintiff's right to recover; also that plaintiff failed to present her 
claim within two years as required by G.S. 1-53. 

From judgment of nonsuit entered a t  the close of plaintiff's evidence, 
she appeals, assigning error. 

Robert A. Farris for plaintiff, a p p ~ l l a n t .  
Lucas 4 n a n d  and Connor, Gardner & Connor for defendant ,  appellee. 

STACY, C. J. The question for decision is whether the evidence, taken 
in its most favorable light for  the plaintiff, survives the demurrer and 
carries the case to the jury. The tr ial  court answered in the negative, 
and we approve. 

The plaintiff cites Gasque v. i lsheville,  207 N.C. 821, 178 S.E. 848, as 
direct authority requiring the case to be submitted to the jury, and 
Webster  v. Charlot fe ,  222 N.C. 321, 22 S.E. 2d 900, as also tending to 
support her position. Conversely, the defendant relies on the case of 
Gettys  v. Marion,  218 N.C. 266, 10 S.E. 2d 799, as controlling authority 
to support the judgment of nonsuit on the fact* of the instant record. 

The applicable rule is stated by Hoke ,  J., in Fitzgerald v. Concord, 
140 N.C. 110, 52 S.E. 309, as follows: 

"The town, however, is not held to warrant  that  the condition of its 
streets, etc., shall be a t  all times absolutely safe. I t  is only responsible 
for negligent breach of duty, and, to establish such responsibility, it  is 
not sufficient to show that  a defect existed and an in jury  has been caused 
thereby. I t  must be further shown tha t  the officers of the town 'knew, 
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or by ordinary diligence might have discovered, the defect, and the char- 
acter of the defect was such that  injuries to t r a ~ e l e r s  therefrom might 
reasonably be anticipated.' " 

The water-meter box was not in the traveled part  of the sidewalk, but 
i n  the grass plot between the paved portion and the curb;  nor was it 
hidden, defective or in disrepair. The fact that  i t  mas leaking, without 
more, indicated no unsafeness in  its condition; rather that  i t  could be 
more readily seen. True, this grass plot or tree space between the paved 
portion of the sidewalk and the curb is required to be kept i n  a reasonably 
safe condition for the purposes of its use as a pan; of the street or high- 
way. 43 C.J. 989. Plaintiff's action is i n  tort for negligence, which must 
be established by more than the mere happening of an accident. The 
existence of a condition which causes injury is not enough. The breach 
of a legal duty must be made to appear. This is not presumed; res ipsa 
loquitur is inapplicable. The town is  not an i n s u ~ e r  of the safety of its 
streets and sidewalks, although they are required to be kept in a reason- 
ably safe condition. 

Measured by these standards, we are constrained to hold that  plaintiff's 
evidence brings the case within the purview anc scope of the Gettys 
opinion. Fur ther  elaboration here mould appear repetitious and unneces- 
sary. We are content to rest our decision on this decision. 

This obviates the necessity of detwmining whether G.S. 1-53, like 
G.S. 153-64, is limited to claims founded on contract or applies equally 
to those sounding in tort. We do not reach the ql~estion. 

dffirmed. 

STATE V. REGINALD CUTHRELL. 

(Piled 28 February, 1951.) 
1. Criminal IAW § 2S- 

Defendant's plea of not guilty places the burden upon the State to prove 
every fact necessary to establish guilt. 

2. Arson 7- 
Defendant's plea of not guilty in a prosecution -under G.S. 14-62 places 

the burden upon the State to prove ( I )  the dre, ( 2 )  that it  was of incen- 
diary origin, ( 3 )  and that defendant was connected with the crime. 

3. Arson 6: Criminal Law 3 3la- 
In a prosecution under G.S. 14-62 it is reversible error to admit opinion 

testimony that the fire was of incendiary origin since the facts constitut- 
ing the basis for such conclusion are so simple and I-eadily understood that 
it is for the jury to draw the conclusion from tes1:imony as to the facts, 
and therefore the conclusion is not the subject of opinion testimony. 
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APPEAL by defendant from Halsfead, Special Judge, and a jury, at  the 
August Term, 1950, of CAMDEN. 

Criminal prosecution upon a two-count indictment, charging the de- 
fendant, Reginald Cuthrell, with aiding, counselling, and procuring 
Bobby Gene Bowers to burn a building used by R. B. Cuthrell as a restau- 
rant, and with conspiring with Bobby Gene Bowers to burn such building. 

The building, which was located at  Elizabeth City Beach in Camden 
County, was totally destroyed by fire on the night of 5 May, 1950. 

The defendant entered a general plea of not guilty, and the State 
undertook to establish its charges against him by the testimony of his 
alleged accomplice, Bobby Gene Bowers. 

Bowers testified, in substance, that  he purposely set the building on fire 
at  the instigation of the defendant, who promised to pay him $50.00 for 
so doing, and who aided him in his incendiary undertaking by motoring 
him to and from the premises on the night of the fire. 

The defendant denied the evidence of Bowers in its entirety. H e  
testified further that he was in another place at  the time of the fire, and 
had no knowledge as to its origin. 

The State called as a witness M. 0. Stevens, the Sheriff of Camden 
County, who inspected the scene of the fire after the building had been 
reduced to ashes. The court permitted Sheriff Stevens to express this 
opinion over the objection and exception of the accused: "From my 
observation of the scene of the fire, i t  looked to be as though i t  were 
set afire." 

The jury convicted the defendant upon the first count, which charged 
him with aiding, counselling, and procuring Bobby Gene Bowers to burn 
the building in question, and acquitted him upon the second count, which 
charged him with conspiring with Bobby Gene Bowers to burn such 
building. 

The court sentenced the accused to imprisonment for a term of years 
in the State's Prison, and he appealed, assigning errors. 

Attorney-General .McMullan and Walter F. Brinkley, Member of the 
Staff, for the State. 

John, A. Wilkinson and H.  S .  Ward for flze dcfendnnt, appellant. 

ERVIN, J. The first count in the indictment is bottomed upon the 
statute codified as G.S. 14-62. 

A plea of not guilty to a criminal charge puts in issue every fact neces- 
sary to establish the guilt of the accused. 8. v. ilfeyers, 190 N.C. 239, 
129 S.E. 600; S. a. Hard?j, 189 N.C. 799, 128 S.E. 152. 

Where such plea is entered in a prosecution for common lam arson or 
for the statutory felony of burning a building contrary to G.S. 14-62, i t  



276 1N T H E  SUPREME COURT. [233 

is incumbent on the State to prove both the corpus delicti, and the con- 
nection of the accused with the crime. 6 C.J.S., Arson, section 29. The 
corpus delicti in  such prosecution consists of two elements: the fire, and 
the cause of the fire. Annotation: 13 Ann. Cas. 803-804. The fire must 
be incendiary in origin. 8. v. Church,  202 N.C. 6!)2, 163 S.E. 874. 

The statement of Sheriff Stevens, who visited the premises subsequent 
to the fire, that in his opinion the building was "set afire" is clearly 
incompetent. This is not a case for opinion eridence. The physical facts, 
which are the subject of the investigation, are so simple that they can be 
readily understood by the jury when properly described by the witness, 
and the jury is as well qualified as the witness to draw the appropriate 
inference from them. Stambury on North Carolina Evidence, section 
124; Wigmore on Evidence (3rd Ed.), section 1928. 

The conclusion that the trial judge erred in admitting the statement of 
Sheriff Stevens has explicit support in well considered cases in other 
jurisdictions expressly excluding evidence of opinions of witnesses as to 
the incendiary nature of fires. 8. v. no la^^, 48 Kan. 723, 29 P. 568, 
30 P. 486; People v. G r u f z ,  212 N.Y. 72, 105 N.E. 843, L.R.A. 1915D, 
229, Ann. Cas. 1915 D, 167. See also: Sawyer  c.  Stote ,  100 Fla. 1603, 
132 So. 188; Wharton's Criminal Evidence (11th Ed.), section 956. I t  
likewise has implicit support in our own decisioiis concerning related 
evidential matters. U e p p e  v. R. R., 154 N.C. 523, 70 S.E. 622 ; Cogdell 
u. R. R., 132 N.C. 852, 44 S.E. 618; Burwell  71. Sneed, 104 N.C. 118, 
10 S.E. 152. 

The defendant's plea of not guilty denied the existence of the corpus 
tlelicti, and thus raised the precise issue whether the defendant's alleged 
accomplice, Bobby Gene Bowers, wantonly and willfully burned the 
building in question. The opinion of Sheriff Slevens, the chief law 
wforcement officer of Camden County, that the fire was of incendiary 
origin may have tipped the scales in favor of the prosecution, and induced 
the jury to resolve this crucial issue against the accused. This being so, 
the receipt of such opinion in evidence constitul-e~ prejudicial error, 
entitling the defendant to a 

New trial. 
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EUIT CH-4NDLER r. C. E. MASHBURN, ADMINISTRATOR OF THE EOTATE OF 

ARSEMUS CHANDLER, DECEASED. 

(Filed 28 February, 1951.) 
1. Pleadings § 7- 

The answer must contain a general or specific denial of each material 
allegation of the complaint controverted by defendant, and may contain a 
statement of any new matter constituting a defense or counterclaim. 
G.S. 1-135. 

2. Pleadings § 8- 
A denial in the answer of a material fact alleged in the complaint enables 

defendant to show any facts which go to deny the existence of the contro- 
verted fact, and therefore narration of evidence which defendant contends 
sustains his denial of the controverted fact is irrelevant pleading. 

3. Pleadings 9 31- 
Upon motion of any party aggrieved, aptly made, the court may strike 

out irrelevant or redundant matter inserted in a pleading. G.S. 1-153. 

Where defendant has denied a material allegation of the complaint, 
narration in his "further answer and defense" of evidential matters tend- 
ing to sustain defendant's denial of the controverted fact is irrelevant, 
and should be stricken upon motion aptly made. 

APPEAL by plaintiff from Bennett, Special Judge, at  October Term, 
1950, of MADISON. 

Civil action instituted 20 July, 1950, to require defendant to account 
for and pay over to plaintiff, as sole distributee, the personal assets re- 
maining in his hands as administrator of the estate of Arsemus Chandler, 
deceased, after payment of debts, and costs of administration. 

Plaintiff alleges in his complaint substantially these facts: That 
.Arsemus Chandler died on 9 June, 1949, and defendant is the duly 
appointed administrator of his estate; that Arsemus Chandler and Della 
Fender Hensley were married on 23 September, 1922, and remained 
married until the date of her death on 23 March, 1928; that he, the 
plaintiff, was born of said marriage on 6 June, 1925, and is the only child 
and heir of Arsemus Chandler, deceased; that defendant has adminis- 
tered the estate, and there remains in his hands for distribution a certain 
amount of money; and that he, the plaintiff, as the sole distributee of the 
estate, is entitled to have defendant pay same to him. 

Defendant, answering, either admits, or does not deny the material 
allegations of the complaint except the allegation that plaintiff was born 
of the marriage between Arsemus Chandler and Della Fender Hensley, 
and is the only child and heir of Arsemus Chandler,-which are denied. 
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Defendant, then, sets up a "further answer and defense." I n  the first 
three paragraphs thereof it is averred, summarily stated, that Arsemus 
Chandler died intestate on 9 June, 1949, a resident of Madison County, 
and that certain named brothers and sisters of him left surviving contend 
that they are his only heirs at  law, "all of whom are entitled to share in 
the estate . . . and no other person or persons are so entitled." I n  a 
portion of paragraph four and in paragraphs five, six, seven and eight 
of said "further answer and defense," defendant recites evidentiary 
matter, relating to the averment that plaintiff is not the child of Arsemus 
Chandler, and in paragraph nine defendant avers that he is now, and has 
been at  all times ready to make distribution of the assets of the estate to 
the legal and lawful heirs of Arsemus Chandler for the termination of 
which he prays that an issue be submitted to the jury, etc. 

Plaintiff. in ant time. moved to strike from the "further answer and 
defense" set up by defendant, certain portion of paragraph four, and all 
of paragraphs five, six, seven and eight for that same are irrelevant, im- 
material and improper, and would be prejudicial to plaintiff if allowed 
to stand as now amear  in the "further answer and defense." 

a 

Upon hearing thereon, the judge presiding allowed the motion to strike 
certain clauses in paragraphs five, six and eight, but denied it as to all 
other parts to which the motion relates. 

Plaintiff excepted, and appeals to Supreme Court and assigns error. 

J. M. Baley, Jr., for plaintiff, appellant. 
Carl R. Stuart for defendant, appellee. 

WINBORNE, J. The only assignment of error presented on the appeal 
is, by the terms of the brief of plaintiff filed in this Court, confined to 
the refusal of the court to strike out paragraphs five, six, seven and eight 
of defendant's ('further answer and defense." 

As so confined, the exception thereto on which the assignment is based 
is well taken. 

The answer of a defendant must contain (1) a general or specific denial 
of each material allegation of the complaint controverted by the defend- 
ant, and (2) a statement of any "new matter con'itituting a defense or 
counter-claim." G.S. 1-135, formerly C.S. 519. 

The plea of denial controverts and raises an issue of fact between the 
parties as to each material allegation denied, and forces the plaintiff to 
prove them. That is all that is required of the defendant to admit of 
presentation of his defense. McIntosh N. C. P .  R. P. 461. I n  such case 
the defendant may show any facts which go to den,y the existence of the 
controverted facts. Brown v. Hall, 226 N.C. 732, 4Cl S.E. 2d 412. Hence, 
averments narrating evidence which defendant contends sustains his 
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denial of the controverted facts a re  irrelevant as pleading, and have no 
place in the answer. 

And upon motion of any party aggrieved, aptly made, the court may 
strike out irrelevant or redundant matter inserted in a pleading. G.S. 
1-153. Revis v. Asheville, 207 N.C. 237, 176 S.E. 738. 

Applying these principles to case in hand the answer of defendant, 
denying the allegation of the complaint that  plaintiff was born of the 
marriage between Arsemus Chandler and Della Fender Hensley, raises 
an issue of fact, forcing plaintiff to proof of the fact alleged in his com- 
plaint. This is all that  is required of defendant to admit of presentation 
of his defense under appropriate rules of evidence. Therefore, the nar- 
ration of the evidential matters contained in paragraphs five, six, seven 
and eight of defendant's "further answer and defense" is irrelevant, and, 
upon motion aptly made should be stricken. This does not render incom- 
petent any competent evidence recited in these paragraphs of the answer, 
if and when offered by defendant, relevant to issue involved. 

F o r  causes stated, the judgment below is 
Reversed. 

WALTER LEE GIBBS v. STANLEY ARMSTRONG. 

(Filed 28 February, 1951.) 

1. Appeal and Error 39e- 
Exception to the admission of evidence cannot be sustained when it 

appears that testimony of the same import was thereafter admitted with- 
out objection. 

2. S a m e  
The exclusion of evidence will not be held for reversible error when it 

does not appear what the testimony of the witness would have been. 

3. Appeal and Error 8 39f- 
Exception to the charge will not be sustained when the charge construed 

contextually is without substantial error. 

APPEAL by defendant from Godwin, Special J u d g e ,  October Term, 
1950, of HYDE. N O  error. 

This was an  action to recover possession of a cow alleged to be wrong- 
fully detained by the defendant. There was verdict tha t  plaintiff was the 
owner and entitled to the possession of the described cow, and from judg- 
ment in accord therewith defendant appealed. 
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Geo.. T.  Davis for plaintiff, appellee. 
LeRoy Scott and 0. L. Williams for defendant, appellant. 

DEVIN, J. According to plaintiff's testimony the cow now in suit was 
born in 1945 of a cow belonging to the plaintiff, and a t  four months was 
marked with "an over-square both ears and under-bit right ear." This 
mark or brand had been duly registered under G.S. 80-47. I n  1947 the 
cow now two years old was impounded damage feasant on the premises 
of Willie J. Spencer, and plaintiff notified. I n  consequence plaintiff 
en route to recover the cow discovered that the defendant Armstrong had 
already taken possession of the cow, claiming i t  as his own. Plaintiff 
testified that on examination he recognized the cow as his and found the 
marks he had originally put on her. 

The defendant on the other hand testified the cow was his, that he had 
raised it from a calf, and that it had disappeared from his premises in 
October, 1946. He  testified the next time he saw the cow it was at  
Willie J. Spencer's in December, 1947, and that he identified her by a 
cut place on her leg, a birthmark on her side and on one udder, and by 
her color. When the cow disappeared in 1946 it w , ~ s  marked on the ear 
with a "hog ring," and there were then no marks on the upper part of the 
ear. The defendant identified the cow as his. There was other testimony 
for plaintiff and defendant tending to support the rival contentions. 

I t  is apparent that a clear cut issue of fact was raised by the testimony 
as to the ownership of the cow. The jury, after hearing all the evidence, 
decided in favor of the plaintiff, and we are not disposed to overrule their 
decision. 

The defendant noted exception to the testimony of the plaintiff that 
Willie J. Spencer had sent him word he had one of his cows. However, 
it appears that Willie J. Spencer testified without abjection that he had 
sent word to the plaintiff to this effect and to come and get his cow. So 
it would seem no harmful result to the defendant may be predicated on 
the court's ruling. Hobbs v. Coach Co., 225 N.C. 3143 (331), 34 S.E. 2d 
311; 8. v. Oxendine, 224 N.C. 825 (828), 32 S.E. 2d 648. Other excep- 
tions to the testimony noted by defendant related to unanswered questions 
(8. v. Utley, 223 N.C. 39 (45)) 25 S.E. 2d 195), or were immaterial. 
Collins v. Lamb, 215 N.C. 719, 2 S.E. Bd 863. 

Defendant also assigns error in the court's charge to the jury for that 
the court failed to define correctly the term greater weight of the evi- 
dence, but, on examination of the charge as a whole and considering it 
contextually, we discover no substantial error therein in this respect. 

I n  the trial we find 
No error. 
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MRS. KATHERINE DEWEESE v. BELK'S DEPARTMENT STORE. 

(Filed 28 February, 1951.) 

Appeal and Error 8 29b- 
Appellant may not complain of alleged error relating to an issue an- 

swered in his favor. 

APPEAL by plaintiff from Rousseau,  J., at Regular December Term, 
1950, of BUNCOMBE. 

Civil action to recover damages for personal injury allegedly sustained 
by plaintiff in fall down steps in store of defendant in the city of Ashe- 
ville, N. C., as result of actionable negligence of defendant. 

Defendant, answering, denies the material allegations of the complaint, 
and for further answer and defense, avers that plaintiff's fall was proxi- 
mately caused by her own negligence in manner set forth. 

On the trial both parties offered evidence and the case was submitted 
to the jury on issues pertaining to (1) the alleged negligence of defend- 
ant, (2 )  the alleged contributory negligence of plaintiff, and ( 3 )  damages. 
The jury answered each of the first two issues in the affirmative. There- 
upon the court entered judgment that plaintiff take nothing by her 
action, etc. 

Plaintiff appeals therefrom to Supreme Court and assigns error. 

I. C .  Crawford  and D o n  C .  Y o u n g  for p l a i n t i f ,  appellant.  
S m a t h e r s  & Meek ins  for defendant ,  appellee. 

PER CURIAM. The assignments of error presented on this appeal relate 
to matters of evidence bearing on the first issue. Since the jury answered 
this issue in favor of plaintiff, assignment of error based upon exception 
by plaintiff to the admission, or to exclusion of evidence bearing thereon, 
is not tenable. Hence, in the judgment below, there is 

No error. 

STATE v. CHARLIE GIBBS. 

(Piled 25 February, 1951.) 

APPEAL by defendant from Halstead,  Special  Judge ,  September Term, 
1950, of BEAUFORT. 

Criminal prosecution tried in the Superior Court, on appeal from 
Recorder's Court, upon warrant charging defendant with aiding and 
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abetting in the unlawful possession and transportation of intoxicating 
nontax-paid whiskey. 

Verdict: Guilty as charged in the warrant. 
Judgment : Pronounced. 
Defendant appeals to Supreme Court, assigning errors. 

Attorney-General  MciMullan a n d  A s s i d a n t  At torney-General  B r u t o n  
for t h e  S ta te .  

LeR0.y S c o t t  and  H. S. W a r d  for de fendan t ,  appel lant .  

PER CURIAM. Due consideration has been given to all assignments of 
error presented by the defendant on this appeal, and cause for disturbing 
the judgment below is not made to appear. Therefore we find 

No error. 

HAROLD WATTS, A MINOR, BY HIS NEXT FRIEND, FRANK L. WATTS, v. 
CHARLES R. CARTEE AND BLUE BIRD TAXI COMPANY OF ASHE- 
VILLE, INC. 

(Filed 28 February, 1931.) 

APPEAL by defendants from P a t t o n ,  Special  J u d g e ,  August Term, 
1950, of BUNCOMBE. NO error. 

This was an action to recover damages for a personal injury alleged 
to have been caused by the negligence of the defendants. 

The evidence tended to show that on the night oi 11 July, 1949, the 
plaintiff, then thirteen years of age, was riding a bicycle traveling east 
on Haywood Road in the City of Asheville when and where he was struck 
and injured by a taxicab traveling in the opposite direction, the cab 
belonging to defendant Taxi Company and being driven by defendant 
Cartee, an employee of his codefendant. There was verdict and judgment 
for plaintiff, and defendants appealed. 

I Ior ton  h H o r t o n  and Joseph  B. Zufl  for plaini l ' f ,  appellee. 
S m n f h e r s  d ~ V ~ ~ k i n s  for defendants ,  appellants.  

PER CURIAM. The only assignment of error brought forward by the 
defendants' appeal is the refusal of the court to allow their motion for 
judgment of nonsuit. ,411 examination of the evidence shown by the 
record lead3 us to the conclusion that it was sufficient to withstand a 
motion for nonsuit, and that the case was properly submitted to the jury. 

I n  the trial we find 
No error. 
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DEWEY DAVIS, ADMINISTRATOR OF THE ESTATE OF A. S. DAVIS, DECEASED, 
v. J. M. RADX'ORD, DOING BUSINESS AS RADFORD'S DRUG STORE; 
DR. T. C. SMITH COMPANY AND FOSTER MILBURN COMPANY. 

(Filed 'i March, 1951.) 
1. Food g 8- 

A retailer who sells a n  article for use in connection with food for human 
consumption is held in law to have impliedly warranted that  i t  is whole- 
some and fit for that  purpose. 

2. Food g 4- 
A distributor of a n  article for use in  connection with food for human 

consumption, which is resold in the original package by the retailer, may 
be held liable by the consumer for breach of implied warranty that  the 
product is wholesome and fit for human consumption, even though there 
is no privity of contract between them. 

3. Food 14-- 
Where a retailer has paid a judgment in favor of the consumer for  

breach of implied warranty that  a product, sold in the original container, 
is wholesome and flt for human consumption, the retailer may recover his 
loss against the distributor for breach of this warranty. 

4. Food § 17- 
A retailer, sued by a customer for breach of implied warranty that  the 

product, sold in the original package, is wholesome and fit for human 
consumption, is not required to wait until he has suffered loss before hav- 
ing the wholesaler or distributor joined as  codefendant upon allegation 
that  the wholesaler or distributor is primarily liable upon the warranty. 

5. Pleadings 8 10- 
Where a retailer of an article, sold in the original package for use in 

connection with food, is sued for breach of implied warranty that  the prod- 
uct is wholesome and fit for human consumption, he may have his distrib- 
utor joined a s  a codefendant and file cross-action against the distributor 
on the ground that the distributor had impliedly warranted to i t  that  the 
article was fit for human consumption and that  the distributor is primarily 
liable for injury resulting from breach of this warranty, since the cross- 
action relates to plaintiff's claim and is based upon an adjustment of that 
claim, and the defendants a re  entitled to have their ultimate rights as  
between themselves determined in the one action, G.S. 1-222. 

APPEAL by defendant  Dr. T. C.  S m i t h  Company,  f r o m  Rousseau, J., 
December Term, 1950, of BUNCOMBE. Affirmed. 

Plaintiff sued defendant Radford,  a retai l  druggist i n  Asheville, f o r  
damages f o r  breach of implied war ran ty  of wholesomeness i n  the  sale t o  
his  intestate of a n  article f o r  h u m a n  consumption known as  "Westsal," 
which it was alleged contained poisonous ingredients and which caused 
the  i n j u r y  and  death of the intestate. 
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Defendant Radford filed answer in which he denied the sale of the 
article complained of to plaintiff's intestate, or that there had been a 
breach of warranty, or that the death of plaintiff's intestate was due to 
the use of Westsal. However, in his further answer defendant Radford 
alleged he had purchased the patented bottled product known as Westsal, 
a salt substitute, from Dr. T. C. Smith Company, wholesale druggists in 
Bsheville handling this product, with implied warranty that i t  was suit- 
able for human consumption and manufactured and sold in compliance 
with the laws of the United States and the State of North Carolina, and 
that said Smith Company was primarily liable for any damages plaintiff 
might recover from defendant Radford, and prayed that Dr. T. C. Smith 
Company be made party to the action. Similar allegations were made as 
to Foster Milburn Company, a New York corporation, manufacturer of 
Westsal, but no service was had on that corporation, and on motion it 
was dismissed. 

Defendant Dr. T. C. Smith Company, having been by order duly made 
party defendant and served with summons, demurred to the answer and 
cross-complaint of defendant Radford, for that it did not state facts 
sufficient to constitute a cause of action against the demurring defendant 
in that i t  was not alleged that defendant Radford h ~ l d  sustained any loss 
or damage, nor was it alleged that there was any deleterious substance in 
the package alleged to have been sold by Dr. T. C. Smith Company to 
defendant Radford, or that there was any breach of implied warranty on 
the part of the demurring defendant, and that there was a misjoinder of 
parties and causes of action. 

The demurrer was overruled and defendant Smith Company appealed. 

Francis J .  Heazel and Harkins, Van Winkle, Wolfon d? Buck for plain- 
tif,  appellee. 

Smathers & Meekins for defendant, appellant. 

DEVIN, J. The appeal is from a judgment in the court below over- 
ruling the demurrer of defendant Dr. T. (7. Smith Company to the answer 
and cross-complaint of defendant Radford. Briefly stated, the pleadings 
present this picture : Defendant Radford, a retail merchant, having been 
sued by a customer for breach of the implied warranky of wholesomeness 
and consequent damage in the sale of an article for human consumption, 
known as "Westsal," has had Dr. T. C. Smith Company (hereinafter 
referred to as Smith Company), a wholesale dealer, made party defendant 
(Ins. Co. 21. hiofor Lines, 225 N.C. 588, 35 S.E. 2d 879), upon allegations 
in his answer that defendant Smith Company sold him the article com- 
plained of in a sealed package or bottle with implied warranty that it was 
fit for human consumption and that, if it be adjudicated in this action 
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that defendant Radford is liable to the plaintiff for breach of warranty, 
defendant Smith Company is primarily liable therefor, and defendant 
Radford would be entitled to recover over against defendant Smith Com- 
pany for the loss sustained, and that all matters affecting both defendants 
growing out of the same transaction should be settled in one action. 

The question here presented is whether a retail dealer when sued by a 
customer for breach of the implied warranty of wholesomeness in an 
article sold in sealed package, has the right to bring in the wholesale 
dealer from whom he purchased, on allegation that the wholesaler im- 
diedlv warranted to the retailer that the article was fit for human con- 
sumption, and was primarily liable for injury resulting. 

I t  may be noted that the only person whom plaintiff has sued is Rad- 
ford, though he has offered no objection to the order making Smith 
Company party defendant. Both the plaintiff's complaint and defendant 
Radford's cross-complaint are bottomed upon allegations of implied war- 
ranty. I t  is not contended that defendants were joint tort-feasors, or 
that there was a joint obligation on part of defendants. But it is con- 
tended bv defendant Radford that sufficient facts are alleged in his answer 

u 

considered in connection with the complaint to sustain the action of the 
court in bringing in the wholesale dealer from whom he purchased the 
product complained of as one primarily liable for any injury resulting 
from its use for human consumption, and sufficient to survive the de- 
murrer. The only objection offered by Smith Company is by way of 
demurrer questioning the sufficiency of the allegations in Radford's 
answer to state a cause of action against it. 

A person who sells an article for use in connection with food for human 
consumption is held in law to have impliedly warranted that it is whole- 
some and fit for that purpose, and for breach of that warranty proxi- 
mately resulting in injury may be held liable in damages to the purchaser. 
Ward I ? .  Seafood Co., 171 N.C. 33, 87 S.E. 958; Rabb v. Covington,  215 
N.C. 572, 2 S.E. 2d 705; W i l l i a m s  I*. Elson,  218 N.C. 157, 10 S.E. 2d 
668. However, in Thomason  v. Rallard, 208 N.C. 1, 179 S.E. 30, it was 
held that for an injury from unwholesome food purchased from a retail 
merchant the manufacturer could not be held liable for breach of implied 
warranty but only on proof of negligence, for the reason that there was 
no contractual relation between the manufacturer and the consumer to 
which implied warranty with respect to food could attach. Enloe v. 
Rottlinq Co., 208 K.C. 305, 180 S.E. 582; Caudle v. To,bacco Co., 220 
N.C. 105, 16 S.E. 2d 680. But this rule was somewhat modified in 
Simpson v. Oil Co., 217 N.C. 542, 8 S.E. 2d 813, where it was said that 
when an article sold in original package carried a label giving assurance 
it was suitable for the purpose as an insecticide and harmless to human 
skin, this would constitute a warranty on the part of manufacturer and 
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distributor "running with the product into the handai of the consumer for 
whom i t  was intended." Potter v. Supply Co., 230 N.C. 1 (7), 51 S.E. 
2d 908. I n  case of sale of goods for human consumption the requirement 
of privity of contract is not always controlling. 55 C.J. 669. 

Under the decision in Sirnpson v. Oil Co., supra, it would seem that 
the plaintiff here could have maintained an action against Smith Com- 
pany, the distributor, for the cause set out in his complaint, though he 
has elected to sue only the retail dealer. Furthermore, the principle has 
also been established by the decisions of this Court that where the whole- 
saler has sold to a retail dealer for resale personal piqoperty with implied 
warranty of fitness for the use for which it was purchased and sold, and 
the retail dealer has sold to a customer with same warranty, and for 
breach of this warranty been by judgment compelled to pay, the retail 
dealer may thereafter in turn maintain action agaimt the wholesaler for 
the entire loss sustained. Aldridge Motors, Inc., v. .4lexander, 217 N.C. 
750, 9 S.E. 2d 469; Ashford v. Shrader, 167 N.C. 45, 83 S.E. 29. The 
rule is stated in Williston on Contracts, sec. 1355, as follows: "Where 
goods are sold with a warranty to a dealer i t  must be assumed that the 
dealer may resell them with a similar warranty to a subpurchaser. 
Accordingly, if this is done, and the subpurchaser recovers damages from 
the original buyer, the latter has a prima facie right to recover these 
damages against the seller who originally sold him the goods. And even 
though the original buyer has not yet been held liable to his vendee the 
amount of his probable liability may be recovered from the original 
seller." 

I n  Stokes v. Edwards, 230 N.C. 306, 52 S.E. 2d 797, the plaintiffs, 
retail dealers, purchased from wholesale dealers and manufacturers 14 oil 
burners for curing tobacco with implied warranty of fitness for that 
purpose. These burners were sold to plaintiffs' customers with same 
warranty and proved unfit. Plaintiffs refunded to their customers and 
sued the wholesalers and manufacturers for the full amount. Recovery 
was sustained, this Court holding that the original sellers having im- 
pliedly warranted that the goods were reasonably fit for the contemplated 
purpose were liable to the buyers for the damages proximately resulting 
to them from the breach of the warranty, and Justice Ervin, speaking 
for the Court, added: "This is true even though the seller is not the 
manufacturer or producer of the goods, and even though the buyer is a 
dealer who purchases the goods for resale to others for the contemplated 
use." 

So, in the case at  bar i t  would seem to follow logically that if defend- 
ant Radford had personally suffered by reason of the breach of Smith 
Company's warranty, he could have recovered the loss from Smith Com- 
pany, and if he should suffer loss by reason of recovery of damages against 
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him by one to whom he sold with same warranty he could recover the 
entire amount sustained from Smith Company. I n  other words, where 
the distributor or wholesale dealer sells to the retail dealer articles in  
original packages for human consumption with warranty of wholesome- 
ness and the retail dealer sells under the same warranty to a customer, 
for the injury resulting the retail dealer may properly charge the whole- 
saler with primary liability for the loss sustained. When sued by the 
customer under these circumstances may the retail dealer join the whole- 
saler in the suit upon allegations in the answer of primary liability of the 
wholesaler in the event of recovery by the customer? 

We are of opinion that such a plea is sufficient to survive a demurrer. 
The right to maintain cross-actions between defendants who have been 

sued for a joint tort or on a joint obligation to establish primary liability 
as between themselves in the event of  lai in tiff's recovery has been gen- 
erally upheld. The statute G.S. 1-240 authorizes joinder of a third party 
as a joint tort-feasor for the purpose of enforcing contribution, but 
before that statute was enacted (1929)) it was settled law that a third 
party could be brought in on allegation of primary liability. Gregg v. 
Wilmington, 155 N.C. 18, 70 S.E. 1070; Guthrie v. Durham, 168 N.C. 
573, 84 S.E. 859; Bowman v. Greensboro, 190 N.C. 611, 130 S.E. 502. 
"The question of primary and secondary liability is for the offending 
parties to adjust between themselves." Dillon v. Raleigh, 124 N.C. 184 
(187)) 32 S.E. 548. And the same rule, we think, is applicable where 
there is allegation in the answer against a codefendant of primary lia- 
bility for breach of warranty in the sale of products for human con- 
sumption. 

The right to maintain a cross-action against a codefendant is subject 
to the rule stated in Montgomery v. Blades, 217 N.C. 654, 9 S.E. 2d 397, 
that the cross-action must be "founded upon and connected with the 
subject matter in litigation between the plaintiff and the defendant." 
I t  must be in reference to the claim made by the plaintiff and based upon 
an adjustment of that claim. Schnepp v. Richardson, 222 N.C. 228, 
22 S.E. 2d 555; C~ulter v. Wilson, 171 N.C. 537,88 S.E. 857. The policy 
of determining in one action all matters connected with the subject of the 
action common to the several parties has been frequently stated, and the 
statute G.S. 1-222 contains the provision that the judgment "may deter- 
mine the ultimate rights of the parties on each side as between them- 
selves." 

The question here presented is not without difficulty. There are 
several cases cited by appellant on this point which require consideration. 

I n  Winders v. Southerland, 174 N.C. 235, 93 S.E. 726, the plaintiff 
having been ousted sued his grantor Southerland for breach of warranty 
of title and seizin, and joined also Smith who had conveyed to  Souther- 
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land with same warranty. Demurrer for misjoinder was overruled, the 
Court holding defendants were properly joined. It was said, however, 
that Southerland could not have sued Smith until he had sustained loss. 
But it may be noted that if Southerland had been sued on his warranty, he 
could have called on Smith, his grantor, to defend on the latter's war- 
ranty to him. We think the decision in this case is not controlling on the 
facts in the case a t  bar. 

I n  Cavarnos-Wright Co. v. Blythe Bros. Co. and athers, 217 N.C. 583, 
8 S.E. 2d 924, the City of High Point having been sued by a property 
owner for damages caused by excavations incident to constructing a rail- 
road underpass, moved that the State Highway & Public Works Com- 
mission and the surety on its contractor's bond be made parties. I t  
appeared that the City had employed Blythe Bros. C'o. to do the excavat- 
ing, and the State Highway & Public Works Commicmion, for other work 
it had agreed to do, had employed Guion & Co. as its contractor. Both 
Blythe Bros. Co. and Guion & Co. were original parties defendant. The 
motion to make the Surety Company party was denied, and affirmed 
here on authority of Lumber Co. v. Lawson, 195 R.C1. 840, 143 S.E. 847, 
in view of the nature of the bond of a contractor employed by the High- 
wily Commission. I t  was further stated in the opinion that the City had 
no claim against the Highway Commission's contractor "until and unless 
liability is established and issue as to primary and secondary liability 
be answered in favor of the appellant (City)." The question presented 
for review in that case was the propriety of the ruling that the surety on 
the bond of the contractor employed by the Highway Commission was 
not a necessary or proper party to the action. Guion & Co. was already 
a party and the right of the City to raise and determine the question of 
primary and secondary liability between i t  and Guion & Co. was not 
doubted, but the surety on Guion & Co.'s bond was n ~ t  a necessary party 
to the determination of that question. 

I n  Board of Education v. Deitrick, 221 N.C. 38, 181 S.E. 2d 704, plain- 
tif'f brought suit to recover damages from the conti-actor whom it had 
employed to construct a building, on the ground of fraudulent conceal- 
ment of defective lumber. The defendant denied the fraud and alleged 
he had purchased the lumber from a dealer who in turn had fraudulently 
concealed from him the condition of the lumber, and moved that the 
dealer be made party defendant. The denial of this inotion was affirmed 
on the ground that there was no privitp between plaintiff and the dealer, 
and that the dealer did not participate in the fraud dleged to have been 
committed by the defendant, and was in no sense a joint tort-feasor. 

Walker v. Packing Co., 220 N.C. 158. 16 S.E. 2d 668, was a suit by 
dealer-consumer to recover damages for unwholesome lard from the 
manufacturer-vendor on ground both of negligence and breach of implied 
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warranty. I t  was held the evidence was insufficient to sustain a cause of 
action for negligence, and plaintiff's right to maintain action for breach 
of warranty was upheld. 

I n  Schnepp v. Ilichurdson, 222 N.C. 228, 22 S.E. 2d 555, the plaintiff, 
a subcontractor, employed by Blackwelder, the principal contractor, sued 
the owners for labor and materials furnished. Defendants alleged Fisher 
was the contractor and not Blackwelder, and on their motion Fisher was 
made party. Fisher demurred for misjoinder, and the demurrer was 
sustained and the ruling affirmed here. I t  was said in the opinion by 
Justice Barnkill, "The cross-action defendants seek to set up against 
Fisher is not germane to, founded upon or necessarily connected with 
the subject of litigation between plaintiff and defendants. . . ." 

I t  will be observed that the distinctioli between these cases and the 
case at bar is that here there is allegation by the retail dealer in his 
answer that he purchased in sealed containers from the wholesale dealer 
or distributor articles for human consumption under warranty of whole- 
someness, and that he sold to the consumer with same warranty, and that 
the liability of the wholesale dealer for injury resulting from breach of 
this warranty was primary. And, further, it may be observed that since 
the retail dealer Radford, if found liable, could recover the loss from 
the Smith Company, it would appear that Smith Company 
had such an interest in the litigation between plaintiff and defendant 
Radford that it would gain or lose as result of the judgment in plaintiff's 
suit against Radford. Mullen 1.. Louisburg, 225 N.C. 53, 33 S.E. 2d 484; 
Grifin (e. Vose, Inc., 2'. Minerals Corp., 225 K.C. 434, 35 S.E. 2d 247. 

For the reasons stated the demurrer on the ground of misjoinder of 
parties and causes of action was properly overruled. 

We conclude that the allegations in the defendant Radford's further 
answer are sufficient to withstand the demurrer, and the judgment 
below is 

Affirmed. 

J. D. HODGES v. THE HOME INSURBNCE COMPANY OF NEW YORK. 

(Filed 7 March, 1951.) 

1. Limitation of Actions $j 11- 
Where action begun prior to the bar of the applicable statute of limita- 

tions is dismissed for want of service of process on the defendant, a second 
action on the same cause of action commenced within twelve months after 
the dismissal, but after the  expiration of the statutory limitation, is 
barred. G.S.  1-25. 
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2. Same: Actions $j 10- 

Where plaintiff, who has couin~enced his action prior to the bar of the 
statute of limitations, fails to obtain valid service npon defendant, he is 
required to sue out aliae or plro'ie* sllninions if he desires to prevent n 
discontinuance. G.S. 1-95. 

While an action is commeuced b.r the issuance of summons, G.S. 1-88, 
defendant's rights are unasected by the pendency of the action in pereorram 
until he is brought into court by proper serrice of process or acceptance 
of service or general appearance. 

APPEAL by plaintiff from X o r r i s ,  J., January  Term, 1951, BEAUFORT. 
Civil action to recover on a fire i n s u r a i i c e ~ p ~ l i c ~  heard on demurrer 

to the complaint. 
On 21 S p r i l  1948 defendant issued and delivered to plaintiff a policy 

of insurance in the sum of $2,000, ilisuring plaintijT against loss of or 
damage to a certain building and fixtures by fire. On  4 June  1948 the 
insured property was totally destroyed by fire. On 3 May 1949 plaintiff 
instituted an  action on said policy in the Superior Court of Beaufort 
County. Summons was issued and sent directly to the Commissioner of 
Insurance who accepted service thereof and forwarded a copy to defend- 
ant, a nonresident corporation. On 1 June  1949 defendant made a special 
appearance and moved to  dismiss the action for want of service of the 
summons. A t  the February Term 1950, the court, upon hearing the 
motion, concluded there had been a valid service of process or accentance 
thereof and overruled the motion. On appeal to this, Court we reversed. 
Hodges  v. Insurance Co., 232 N.C. 475. Opinion therein was certified 
11 October 1950. 

Thereafter, on 11 November 1950. daintiff sued out a summons in this , . 
cause which was duly served. At the same time he filed his complaint in 
which all the foregoing material dates were ~ e t  forth. 

Defendant appeared and demurred for that  the conlplaint fails to state 
facts sufficient to constitute a cause of action in that  it affirmativelv 
appears said action was instituted more than twehe months after the 
inception of the loss and is therefore barred by the provisions of G.S. 
58-177, which provision appears in the policy sued upon as one of the 
conditions of liability. The demurrer was sustained and plaintiff 
appealed. 

D. D. T o p p i n g ,  T V .  B. Car ter ,  and TI. S .  V n r d  f o ~  plainfif f  appe l lan f .  
R o d m n n  & R o d m e n  for de fendan f  appellee. 

BARNHILL, J. Where an action is instituted within the time prescribed 
by the pertinent statute of limitations and is thereafter dismissed for 
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want of service of the summons therein, may the plaintiff maintain an 
action on the same cause of action when summons therein was issued 
after the lapse of the statutory period but within twelve months after the 
dismissal of the original action for want of jurisdiction of the parties? 
This is the question posed for decision. 

Plaintiff relies on G.S. 1-25 and former decisions of this Court apply- 
ing the same to fact situations he contends are sufficiently identical to 
render them controlling here. But the history of this statute is such that 
former decisions of this Court cannot be properly appraised without 
reference to the exact content of the statute a t  the time the decision was 
rendered. 

,It common law, suits frequently abated for matter of form. I n  such 
cases plaintiff was allowed a reasonable time within which to sue out a 
new writ. This time was theoretically computed with reference to the 
number of days which the parties must spend in  journeying to the court: 
hence the name "journey's account." Such renewed suit was but a con- 
tinuance of that which had abated and of necessity was in the same court, 
against the same parties, and for the same cause of action. Bradshaw 
v. Bank, 172 N.C. 632, 90 S.E. 789. This in substance is now our dis- 
continuance statute, G.S. 1-95. 

Likewise, in the early period of our history, it was thought wise to 
make provision to protect a litigant who has been diligent to institute 
his action within the statutory period but whose cause, through no fault 
of his own, has been terminated after the statutory period has expired 
for matter of form not involving the merits. The two rules were incor- 
porated in one statute in the Acts of 1715. 

Chap. 2 of said Acts prescribes certain limitations of actions. Sec. 6 
thereof is in the form of a proviso as follows: "6. Provided nevertheless,  
and i t  is hereby fur ther  enacted, That  if on any the said actions or suits, 
judgment be given for the plaintiff, and the same be reversed by error, 
or a rerdict pass for the plaintiff, and upon matter alleged in arrest of 
judgment, the judgment be given against the plaintiff, that  he take noth- 
ing by his plaint, writ, or bill; or if any of the said actions shall be 
brought by original writ, and the defendant cannot be attached or legally 
served with process, that i n  all such cases, the party plaintiff . . . 
may commence a new action or suit, from time to time, within a year 
after such judgment reversed, or such judgment given against the plain- 
tiff, or till the defendant can be attached or served with process, so as to 
compel him to appear and answer.'' See 1 Potter's Laws of North Caro- 
lina 1819, p. 98. 

This proviso is brought forward in the Revised Statutes of 1836 sub- 
stantially as originally enacted. However, in the Code of Civil Pro- 
cedure of 1868 i t  was divided into two sections. One relates exclusively 
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to actions in which real property is the subject matter of the suit. C.C.P. 
s. 21. The other provides: ('If an  action shall be ccmmenced within the 
time prescribed therefor, and the plaintiff be nonsuited, or a judgment 
therein be reversed on appeal, or be arrested, the plaintiff . . . may 
commence a new action within one year after such nonsuit, reversal, or 
arrest of judgment." C.C.P. s. 45. These two sections are brought for- 
ward in the Code of 1883, ss. 142 and 166. I n  the Revisal of 1905 the 
two sections were consolidated so as to apply to all actions, Rev. s. 370, 
and have been brought forward in subsequent codifications as then writ- 
ten. G.S. 1-25. 

I t  is to be noted, therefore, that  the I,egislature, in enacting the Code 
of Civil Procedure of 1868, deleted and declined to re-enact that  part  of 
the original statute which permitted a new suit within twelve months if 
the defendant could not be served with process in the original action. 

We have held that the statute applies when the original action is dis- 
missed for want of jurisdiction of the subject matter, S t r a u s  7'. Beardsley ,  
79 N.C. 59;  Dalton 1.. TYebsfer,  82 N.C. 279, or wht2re the complaint in 
the original action fails to state a cause of action. W e b b  v. H i c k s ,  123 
N.C. 244. Bu t  the statute has not been applied w h m  the process in the 
original action was not served and the action was dismissed for want of 
jurisdiction of the parties. When the original summons is not served, 
the plaintiff's remedy rests in the provisions of our digcontinuance statute. 
G.S. 1-95. 

The decision in this jurisdiction mow nearly in point, rendered since 
the adoption of the Code of C i ~ i l  Procedure, is Ether idge  1 % .  W o o d l e y ,  
83 N.C. 12. I n  that  case the original summons was not served. Plaintiff, 
as here, failed to keep his action alive by the issuance of alias and pluries 
summonses. ,4 new sunlmons was issued and served after the statutory 
period had expired. The action was barred unless the limitation statute 
was suspended by the "new action" statute. The Court held that (1 )  the 
failure of the plaintiff to sue out alias and pluries summonses worked a 
discontinuance of the original action; (2 )  the sumr~ons  actually served 
after the discontinuance constituted a new action ; a ~ d  ( 3 )  the new action 
having been instituted after the period of limitatilm had expired, the 
statutory bar prevailed and defeated the action. See also Hatch zv. R. R., 
183 N.C. 617, 112 S.E. 529. 

But  the plaintiff cites and rclics oil Horris I , .  D u r ~ n p o r t ,  132 N.C. 697, 
in which the Court said : "The action was disrriisse~l for want of juris- 
diction of the parties. and that has been held as a h ion suit of the plaintiff 
under section 166 of The Code. Strtrus I , .  Beordsley  79 N.C. 59, Dal ton  
o. Webs ter ,  82 N.C. 279." They also c i t d  Blndcs v. IZ. R., 218 N.C. 702, 
12 S.E. 2d 553, in which this statement is quoted. 
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However, a careful examination of the record in the Harris  case dis- 
closes that  the question of the suspension of the statute of limitations by 
the new action statute, now G.S. 1-25, was not a t  issue or presented for 
decision. There an  administrator instituted a special proceeding to sell 
land to  make assets to pay claims received and accepted by him. The pro- 
ceeding was dismissed for want of proper service of process. H e  insti- 
tuted a new proceeding within twelve months thereafter. The defendant 
pleaded the statute of limitations. The Court applied the rule that  the 
filing with and acceptance of a claim by an  administrator suspends the 
running of the statute of limitations. Irrespective of the first action, 
there was no bar to the right of the administrator to apply for authority 
to sell land to make assets a t  any time during the administration and so 
long as there were unsatisfied claims awaiting settlement. Hence the 
quoted statement was pure dictum. This is likewise true in the Blades 
case. 

Plaintiff likewise cites Ket terman v. Railroad Co., 48 W .  Va. 606, and 
Meisse v. McCoy's Adm'r., 17 Ohio St. Rep. 225. Neither of these cases 
is in point for the reason that  in each the statute under consideration 
contained a broad catch-all provision not incorporated in our Act. The 
West Virginia statute, after specifying certain causes of dismissal, adds : 
"any cause which cannot be plead in bar of the action," and the Ohio 
statute contains the general provision: "If the plaintiff fail in such 
action otherwise than upon the merits." 

Thus i t  appears that  the Legislature has expressly rejected the dis- 
missal of an  action for want of jurisdiction of the parties as a ground for 
suspending the statute of limitations so as to permit a new action within 
twelve months after the termination of the original action. The statute 
as now constituted is specific in its terms. The language "the plaintiff 
is nonsuited, or a judgment therein reversed on appeal, or is arrested" 
may not be held to  include a dismissal for want of service of process. 

An action is commenced by issuing a summons. G.S. 1-88. Even so, 
in actions in personam, jurisdiction of the parties litigant can be acquired 
only by personal service of summons within the territorial jurisdiction of 
the court, unless there is an acceptance of service or a general appearance, 
actual or constructive. Though the action is conceived by the issuance 
of process, i t  remains dormant and without vitality until given life by 
the proper service of process. Until the party defendant is thus brought 
into court, his rights are unaffected by the pendency of the action. I n  
the absence of a clear declaration of a contrary intent by the Legislature, 
no other conclusion is permissible. 

At  the time defendant entered its motion to dismiss the original action, 
the plaintiff still had more than sixty days in which to sue out an alias 
summons and thus keep his action alive. H e  elected instead to rest his 
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INVESTMEST CO. 2;. CHEMICALS LABORATORY. 

case upon the  validity of the  service had. The unfortunate  result is 
unavoidable. 

T h e  judgment  below is 
Affirmed. 

E N 0  INVESTMENT COMPBNT v. I'ROTECTIVE CHEMICALS 
LABORATORY, INC. 

(Filed 7 Jlarch. 1951.) 

1. Corporations 8 35: Registration § 512- 

The mortgagees in a n  unregistered mortgage a re  not entitled to priority 
a s  against the assets of the corporate mortgagor in the hands of a receirer. 
G.S. 47-20. 

2. Mortgages 8 2c- 
Liens of equitable mortgages are  ordinarily enforceable only a s  between 

the parties and privies. 

3. Same: Corporations § 35- 
Officers and directors of a corporation who loan it  money upon a n  agree- 

ment that  the loan should be secured by a mortgage on corporate realty 
may not assert a n  equitable lien on the assets of the corporation upon 
appointment of a receirer before the execution of the mortgage. 

4. Appeal and  Er ror  § 21- 

Where the esceptions and assignments of error a re  not grouped a s  
required by Rule of Practice in the Supreme Court 1:) ( 3 ) ,  the appeal may 
be dismissed. 

5. Appeal and  Erro; § 24- 

Where there is no esception to an order, and the record does not include 
a copy of the order, the correctness of the order cannot be reviewed. 

6. Appeal and  E r r o r  § 6b- 

Where the court enters an order directing payment by the receiver of 
a certain item, a n  exception taken to a subsequent order in the proceedings 
entered after the claim had been paid under the prior order, is too late to 
present the correctness of the order of payment. 

7. Corporations §§ 7M, 11 M- 
Where no unfair advantage is taken, stockholders and officers of a corpo- 

ration may lend it money and take a mortgage on the corporate property 
as  security. 

8. Corporations 8 55- 

Where corporate officers and stockholders have lent the corporation 
money in good faith, such loans secured by mortgage on the corporate 
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property are entitled to a preference, and such loans which are not so 
secured are properly admitted as an unpreferred claim against the 
receivership estate. 

APPEALS by third mortgage claimants J. H. Barnes and others simi- 
larly situated from Harr is ,  J., in  Chambers, 26 Bugust, 1950; and by 
claimants Harold T. Sanford and E. C. Bull from Harr is ,  J., in Cham- 
bers, 27 March, 1950, and 26 August, 1950. From DURHAM. 

Civil action in  receivership to liquidate the assets of the defendant 
corporation for the benefit of creditors. 

Much of the original paid-in capital of this corporation was invested 
in  plant and equipment, with a substantial portion being drawn off in 
salaries and drawing accounts of five executives during the period of ten 
or eleven months while the plant was being erected, thus resulting in a 
shortage of working capital when operations were conlmenced in June,  
1948. Within a few months a loan of $35,000 was sought but only 
$15,000 obtained from a life insurance company on the security of the 
plant and physical assets of the corporation. Later, and in  March, 1949, 
the business still being hard pressed for funds, a loan of $9,410 was made 
by a group of individuals, principally stockholders and officers of the 
corporation. The loan was secured by a second deed of trust on the 
physical properties of the corporation. 

A t  a joint meeting of the stockholders and directors held on 12 April, 
1949. i t  appeared to be urgently necessary that  additional working capital 
be raised. Accordingly, a resolution was adopted directing that  an  
attempt be made to raise the needed funds, to be "secured by means of a 
second mortgage . . . to be established by having the noteholders of the 
present second mortgage surrender their notes to the corporation for can- 
cellation and re-issue of new notes for a new mortgage having an increased 
principal." 

I n  August, 1949, the committee handling this refinancing program 
appear to  hare  collected loans of new capital totaling $3,610 from nine- 
teen stockholders. At that  time the balance due on the existing second 
deed of trust was $9,410. 11 new deed of trust was prepared, dated 
li Lingnst. 1949, to Victor S. Bryant, Trustee for the original lenders 
and also the nineteen stockholders who were putting up the additional 
money. 

Because some of the noteholders under the existing deed of trust re- 
fused to surrender their notes and allow the deed of trust to be canceled, 
the substitute notes and deed of trust could not be used. Thereupon new 
notes secured by a third deed of trust were prepared for the purpose of 
securing the stockholders who were making the new loan. These notes 
and the deed of trust securing them, dated 17 August, 1949, appear to 
have been only partially executed. They were signed by the secretary but 
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by no other qualified official of the corporation, and were in that  condi- 
tion, undelivered and unrecorded, when the receiver, J. E. Markham, 
Esq., was appointed and took possession of the property of the corpora- 
tion under order of Burney, J., on 3 November, 1949. This group of 
stockholder-creditors named in the foregoing unrecorded deed of trust are 
herein referred to as the third mortgage claimants. They filed claim with 
the receiver asking that their claim be treated as an  equitable lien on the 
real estate and physical properties of the corporation and given priority 
over the general creditors of the corporation. 

Various interlocutory orders were entered under which the real estate, 
equipment and other property of the corporation were reduced to cash, 
and on 14 March, 1950, the receiver filed a preliminary report, reciting 
that pursuant to a former order he had paid the indebtedness secured by 
the first and second deeds of trust, $14,307.51 and $9,880.50 respectively, 
and also other costs and charges incident to the management and liquida- 
tion of the receivership estate. The receiver in his report also recom- 
mended that  the $3,610 claim of the third mortgage claimants be denied 
as a priority but admitted as a common claim against the receivership 
estate. The third mortgage claimants excepted- to the report of the 
receiver for failure to recognize their claim as an  equitable lien upon the 
real estate and other property of the corporation with priority. 

When the receiver's report came on for hearing, Harold T. Sanford 
and E. C. Bull, former officers and directors of the   corporation, each of 
whom had filed a claim for salary in the amount of $3,400, moved for the 
appointment of a referee to hear the disputed claims. Judge Harr is  
overruled this motion and by order dated 27 March, 1950, directed that 
the receiver proceed to hear the disputed claims and submit his findings 
of fact to the court. The claimants Sanford and Iiull excepted to the 
order. 

On 5 May, 1950, the receiver heard evidence on the various contested 
claims and under date of 30 June, 1950, submitted to the court his report, 
recommending, among other things, that  the claim of the third mortgage 
claimants totaling $3,610 be denied as a preference but admitted as a 
common claim. The third mortgage claimants excepted to  the report for 
failure of the receirer to recommend that their claim be treated as a 
preference; the claimants Sanford and Bull excepted for failure of the 
receiver to recommend disallowance of the claim of the third mortgage 
claimants. A t  this stage the record discloses no dispute as to the validity 
of the second mortgage claim, which previously had been paid under order 
of 9 January,  1950, to which no exception appears to have been taken. 

By consent and after continuances, the receiver's report was heard 
before Judge Harr is  on the foregoing exceptions. Judge Harris  found 
that the partially executed deed of trust dated 1'7 dugust, 1949, purport- 
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ing to secure the claim of the third mortgage claimants amounting to 
$3,610, "was not and never has been recorded and has no priority over 
the other general creditors," and that  the claim be admitted on a parity 
with the claims of other general creditors of the corporation. 

The third mortgage claimants excepted to the findings of fact and 
conclusions of law set out in the foregoing order, ('for failure of the court 
to allow their claim as a priority and preference over general creditors." 
And the claimants Sanford and Bull, asserting that the claim of the third 
mortgage claimants should have been disallowed as a common claim, 
excepted to the order for failure to so disallow the claim. 

Both groups of claimants, having excepted as herein set out, appealed 
to this court. 

V i c t o r  S. B r y a n t ,  Rober t  I. L i p t o n ,  and  R a l p h  3. S t r a y h o r n  fo.r th ird  
mortgage c laimants ,  appellants.  

Egber t  L. H a y w o o d  and  J o h n  T .  M a n n i n g  for appel lants  Haro ld  T .  
San ford  and E. C .  Bu l l .  

E. C .  Brooks ,  J r . ,  for respondent ,  J .  E. M a r k h a m ,  receiver,  appellee. 

JOHRSON, J .  We find no error in the order of the court below over- 
ruling the exception of these claimants to the report of the receiver and 
adjudging that  their claim be accepted and treated as a common, unpre- 
ferred claim against the assets of the corporation in the hands of the 
receiver. I f  the claim be considered as secured by an  unregistered deed 
of trust, i t  is entitled to no priority against the receiver. This is so for 
the reason that by the adjudication of insolvency and the appointment of 
the receiver, the creditors a t  large of the corporation, represented by the 
receiver, became in legal contemplation creditors for a valuable considera- 
tion within the meaning of our registration statute, G.S. 47-20, and, 
therefore, the deed of trust as to the r ece i~e r  is void. Observer Co. v. 
LitfTe, 175 N.C. 42, 94 S.E. 526; , l f anu fac f z~r ing  Co.  e. Price ,  195 N.C. 
602, 143 S.E. 208; Acceptance Corpornt ion z,. M a y b e r r y ,  195 N.C. 508, 
p. 512, 142 S.E. 767. 

Nor is the position of claimants improved by urging their claim as an 
equitable lien on the physical properties of the corporation. These liens, 
frequently resting in par01 and usually being based on the doctrine of 
estoppel and unjust enrichment, while ordinarily enforceable as between 
parties and privies ( W i n b o r n e  1:. Guy, 222 K.C. 128, 22 S.E. 2d 220; 
53 C.J.S., Liens, section 4, pages 836 and 839), as a general rule are 
treated as being void as to a receiver representing the general creditors 
of a receivership estate. H o o d ,  C o m r .  o f  Banks ,  v. Macclesfield Co., 209 
N.C. 280, 183 S.E. 404. See also Finance Corporat ion v. Hodges,  230 
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N.C. 580, 55 S.E. 2d 201; and L a m b  v. Hood, C o m ~ .  of Banks, 205 S . C .  
409, 171 S.E. 359. The record here discloses no equities on the side of 
the third mortgage claimants sufficient to take the case out of the general 
rule established by the decisions of this Court, which appears to have 
been correctly applied below by Judge Harris. The appeal of the third 
mortgage claimants is 

Affirmed. 

JOHNSON, J. The receirer's motion to dismiss the appeal of the claim- 
ants Sanford and Bull appears to be well taken. There is no grouping 
of exceptions or assignments of error as required by Rule 19 (3)  of the 
Rules of Practice in the Supreme Court. Harrel l  v. Whit?, 208 N.C. 
409,181 S.E. 268; Pruitf z.. W o o d ,  199 N.C. 788, 156 S.E. 126. Neither 
does the record reflect any exception to the order of 9 January, 1950, 
under which the receiver was directed to pay, and appears to hare paid, 
the second mortgage claims. Nor does the record include a copy of this 
order. Hence it cannot be reviewed. Wiley v.  Minillg Co., 117 K.C. 489, 
23 S.E. 448. I t  appears from the record that the payment of the second 
mortgage claim was first challenged by the exception of claimants Sanford 
and Bull to the order of 27 March, 1950, which order was entered after 
the claim had been paid by the receiver as a second mortgage preference 
under authority of the previous order of 9 January, 1950. Therefore 
this delayed exception (which was not brought forward and made the 
bitsis of an exceptive assignment of error) on procelhral grounds is not 
entitled to consideration. However, the record indic~ates that this claim, 
being supported by a duly registered second deed of trust on the physical 
properties of the corporation. was properly paid as a preference. And 
while the exception of the claimants Sanford and :Bull to the order of 
26 August, 1950, for allowance of the claim of the third mortgage claim- 
ants, is not assigned as error, nevertheless a study of the record impels 
the conclusion that the court below properly admitted the claim as a 
common, unpreferred clainl against the receivership estate. Where no 
unfair advantage is taken-and none is made to appear here as to either 
the second or third mortgage clain~s-there is nothing to hinder stock- 
holders or directors from lending money and taking liens on corporate 
property as security. 1.T7071 v. R o f h r o c k ,  171 N.C. 3E8, 88 S.E. 633. On 
t h ~  appeal of claimants Sanford and Bull, 

*4ppeal dismis~ed. 
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S. W. ASDERSON AXD BRYCE LITTLE, TRCSTEE, r. THOJIAS P. MOORE 
A X D  WIFE, MARY ANNA MOORE. 

(Filed 7 March, 1951.) 
1. Mortgages 8 17c- 

Ordinarily a mortgagee in possession is required to account for the rents 
and profits he receives from the premises. 

2. Mortgages § lab- 
Where the mortgagee is permitted to reniain in actual possession as  

mortgagee for a period of ten years, and no action to foreclose or redeem 
has been instituted, the right to redeem is barred. G.S. 1-47 (4). 

3. Mortgages § 17c- 
Where the right to redeem is barred the right to enforce a n  accounting 

is likewise barred. G.S. 1-47 (4). 

4. Same- 
The right of the mortgagor to an accounting of rents and profits by the 

mortgagee in possession is exclusirely equitable, and may be asserted only 
in a suit to foreclose or to redeem, or in co'nnection with wlnntary pay- 
ment. 

5. Same- 
The institution of suit to foreclose by the n~ortgagee in possession tolls 

G.S. 1-47 (4), and the right of the mortgagor to demand an accounting for 
the rents and profits is not barred during the pendency of the foreclosure 
snit. 

6. Mortgages § 31g- 
Where a decree of foreclosure is entered directing the coninlissioner 

appointed to sell the lands, but no further proceedings a re  had in the 
matter and no sale held, the foreclosure suit remains pending for the pur- 
poses of motions in the cause. 

7. Mortgages § l 7 c :  Equity 5 3- 
Laches will not preclude a mortgagor Prom demanding an accounting 

from the mortgagee in possession regnrilless of the length of time after 
the entry of decree of foreclosure so long as the foreclosure snit remains 
pending. 

8. Actions 5 1- 
Rendition of judgment does not ter~ninate an action but the action 

remains pending until judgment is satisfled, and is open to motion for ese- 
cution. for recall of esecution, to determine proper credits and for other 
matters relating to the existence of the judgment or the amount due 
thereon. 

9. Mortgages 8 l7c :  Equity 5 3- 
Where the mortgagee permits decree of foreclosure to remain nnesecnted 

and subject to further orders of the court, his delay precludes him from 
asserting that  the mortgagor is barred by laches from moring for an 
accounting. 
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APPEAL by defendants from Bone, J., October-Noreniber Term, 1950, 
of WILSON. 

This is  an  action to foreclose a deed of trust. 
The facts pertinent to the appeal are as follows: 
1. On 5 June, 1928, the plaintiff S. W. Anderson mtered into a written 

agreement with the defendant Thomas P. Moore for the sale and purchase 
by the respective parties of the plaintiff's home at No. 1000 West Lee 
Street, i n  the Town of Wilson, K. C., for the sum of $7,500.00. I t  was 
stipulated in the agreement that  the seller, S. W. Aiiderson, was to mort- 
gage the property to the Carolina Mortgage Company and credit the 
proceeds on the purchase price. The property was then to be conveyed 
to the purchaser, Moore, who would execute a second deed of trust, secur- 
ing the balance of the purchase price to the seller. This contract was 
carried out in 1928, and the purchaser went into possession. 

2. I n  1931, the purchaser Moore defaulted in the payments due on the 
notes secured by both mortgages, whereupon the plaintiff Anderson re- 
entered the premises and has been in possession thereof ever since. The 
plaintiff Anderson paid off the first mortgage to Carolina Mortgage 
C'ompany according to its terms. 

3. I n  1932 the  resent action mas instituted to foreclose the second 
deed of trust upon the property. Personal service was had upon the 
defendants as mortgagors. N o  answer was filed by them and judgment 
by default final in the sum of $2,350.00 with interesl from 24 July,  1931, 
until paid, was entered by the Clerk of the Superior Court. who also 
ordered the defendants foreclosed of their equity of redemption in the 
land if they failed to pay the judgment in thir ty days, and appointed a 
commissioner to sell the mortgaged premises upon such failure and to 
apply the proceeds to the debt. The cause was retained for other and 
further orders. Shortly thereafter the commissioner maq taken seriously 
ill. N o  further proceedings were had in the matter and no sale has 
been held. 

4. The defendants have made no payments upon their indebtedness to 
the plaintiff Anderson since their default in 1931. 

I n  1950. however, the defendants filed a motion in the cause for an 
accounting. The motion was denied. Defendants excepted and appealed 
to the Supreme Court. assigning error. 

F. L. Cnrr fo r  plaintif, appellee. 
0. L. Pnrlcer nnd R. F. M i n f z  for defendnnts, nppellnnfs. 

DENNY, J. Ordinarily a mortgagee in possession is required to account 
for the rents and profits he receives from the premises. Rrown v. Daniel. 
219 N.C. 349, 13 S.F.  2d 623; Mills I * .  Loon h s o . ,  216 N.C. 664, 6 S.E. 
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2d 549; Fleming v. Land Bank, 215 N.C. 414, 2 S.E. 2d 3 ;  Kistler v. 
Development Co., 214 N.C. 630, 200 S.E. 400; Crews v. Crews, 192 
N.C. 679, 135 S.E. 784; Weathersbee v. Goodwin, 175 N.C. 234, 95 S.E. 
491 ; Green v. Rodman, 150 N.C. 176, 63 S.E. 732 ; Glenn on Mortgages, 
Vol. 11, Sec. 206, p. 1033; Jones on Xortgages (8th Ed.) ,  Vol. 11, Sec. 
1425, 59 C.J.S., Mortgages, Sec. 856 ( a ) ,  p. 1657, and Sec. 857 (b) ,  
p. 1664; 36 ,4m. Jur. ,  Mortgages, Sec. 306, p. 843. I f ,  however, he is 
permitted to remain in actual possession of such premises, as mortgagee, 
for a period of ten years and the mortgage debt has not been paid and no 
action to foreclose or redeem has been instituted in the meantime, title 
to the premises will be deemed to be in him, and the ten-year statute of 
limitations, G.S. 1-47 (4 ) )  if properly pleaded and relied upon, will be a 
complete defense to an action to redeem. Hughes v. Oliver and Oliver v. 
Hughes, 228 K.C. 680, 47 S.E. 2d 6 ;  Crews v. Crews, supra; Bernhardt 
v. Ilagrrmon, 144 N.C. 526, 57 S.E. 222 ;  Frrderic.1~ I > .  M'illianis, 103 N.C. 
189, 9 S.E. 298. And when the right to redeem is barred by the statute 
of limitations, G.S. 1-47 (4 ) ,  the right to enforce an accounting is like- 
wise barred. 

Moreover, the right of the moltgagor to "an account of the rents and 
profits of the land received by the mortgagee is purely and exclusively 
of equitable cognizance. At  law he cannot be made to account. The 
mortgagor has a right of redemption only in equity, and the right to 
account is only an incident to this.'' Jones on Mortgages (8th Ed.) ,  
Vol. 11, Sec. 1426, p. 913. 

"The rule, then, is that  the mortgagee's accountability must be ad- 
judged in a suit to foreclose or a suit to redeem, or in connection with 
voluntary payment." Glenn on Mortgages, Vol. 11, Sec. 206, p. 1035. 

The plaintiff Anderson had been in possession of the premises involved 
herein, as mortgagee, for more than nineteen years, when defendants 
moved for an accounting. Consequently, any right the defendants may 
have for an  accounting depends on whether the institution of the fore- 
closure suit by the plaintiffs in 1932, which is still pending, tolled the 
statute of limitations, G.S. 1-47 (4) .  That  question appears to have been 
settled adversely to  the plaintiff Anderson's position. Barnhill, J., in 
speaking for the Court in Insurance Co. v. Kno.x, 220 N.C. 725, 18 S.E. 
2d 436, with respect to the effect the institution of a foreclosure suit would 
have on the running of the statute of limitations, said:  "The action, 
once instituted within the 10-year period against all parties having any 
record interest in the land, suspends the running of the statute of limita- 
tions. Neither the parties to the action nor anyone claiming under them 
can thereafter successfully plead such statute in bar of plaintiff's right 
to foreclose." And since a mortgagor has the right to redeem, a t  any time 
before the sale of the property pledged to secure his debt by paying such 
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indebtedness, he has a right to an  accounting to determine whether or 
not there is anything due the mortgagee. 36 Am. Jur., Mortgages, Sec. 
301, p. 841; Glenn on Mortgages, Vol. 11, Sec. 910, p. 1043. I f  the 
mortgagee in possession has received sufficient rents and profits to liqui- 
date the indebtedness secured by his mortgage, the mortgagor is entitled 
to have an entry of satisfaction entered on the juogment of foreclosure, 
the mortgage or deed of trust canceled, and the premises surrendered to 
him free and clear of the indebtedness secured thereby. 

The appellee Anderson contends, however, that  since eighteen years 
have elapsed since the entry of the judgment of foreclosure, the defendants 
have been guilty of laches and should not be permitted a t  this late date 
to assert a right of redemption by a motion in the cause. This conten- 
tion is untenable. I n  the case of Fincrnce Co. v. l ' r x s t  Co., 213 N.C. 369, 
196 S.E. 340, this Court said:  "An action in court is not ended by the 
rendition of a judgment, but in certain respects i t  is still pending until 
judgment is satisfied. I t  is open to motion for elrecution, for recall of 
an  execution, to determine proper credits and for other matters affecting 
the existence of the judgment or the amount due thereon." Land Bank 
v. Davis, 615 N.C. 100, 1 S.E. 2d 350; McIntosh, Prac.  and Proc., Sec. 
991, and cited cases. 

Furthermore, the plaintiff Anderson is in no position to raise the 
question of laches on the par t  of the defendants. H e  has been in a posi- 
tion to consummate this foreclosure proceeding a t  any time after the 
expiration of thirty days from the entry of the judgment of foreclosure 
on 19 September, 1932, but has failed and neglected to do so. On the 
c~ontrary, he has permitted the judgment of foreclosure to remain un- 
executed, subject to the further orders of the court, and by reason of his 
delay he has made the present situation possiblca. Undoubtedly thi. 
delay may well have enhanced the value of the defendants' equity of 
redemption. However this may be, i t  has no bearing one way or the 
other on his duty as mortgagee in po~session to accclunt for the rents and 
profits received by him while he is in possession in such capacity, nor 
upon the right of the mortgagors to demand an accounting of him. 

I n  view of the conclusion reached herein, we deem i t  advisable to call 
attention to the following statement which appears in the opinion in the 
case of Oliver I * .  IIughes, supra: "Tht. defendants . . . contend that  if 
the plaintiff is entitled to foreclose his deed of trulgt, as provided in the 
judgment entered below, he must account for rents and profits while he 
was in possession of the respective tracts of land. This contention cannot 
be sustained on this record, for the reason no such relief is sought by them 
in their pleadings. I t  will also be noted that  these defendants made 
no tender, nor do they allege a willingness or desire to exercise their right 
t.o redeem the lands cw-?yed in said deed of trust." 
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Perhaps it should have been pointed out in that  opinion that  the plain- 
tiff nor his successor in title, who entered into possession of the premises 
subject to the superior lien, entered into possession thereof as mortgagee 
under the superior lien which plaintiff was seeking to foreclose, 59 C.J.S., 
Mortgages, Sec. 856, p. 1659, but entered under the conditions and cir- 
cumstances as set out in the companion case of Hughes v. Oliver, supra, 
consolidated and tried with the case of Oliver v. Hughes. Moreover, the 
question of rents was litigated in the case of Hughes v. Oliver and a 
judgment therefor obtained pursuant to the provisions of G.S. 1-341. 
However, reference to the case of Oliver a. Hughes is made for the pur- 
pose of saying that  anything in the opinion therein which might be con- 
strued as being in conflict with the general rule with respect to the right 
of a mortgagor to an accounting by a mortgagee in possession is modified 
to that  extent. 

We think on the facts disclosed on the present record, the defendants 
are entitled to an  accounting, and the ruling of the court below to the 
contrary is 

Reversed. 

(Filed 7 March, 1951.) 

1. Vendor and Purchaser $j l o b  
Where the vendor makes a deposit on the purchase price under agree- 

ment that the balance should be paid upon tender of deed upon completion 
of the house by a stipulated time, evidence that the vendor complied with 
his contract and tendered deed on the day specified and demanded pay- 
ment of the balance of the purchase price, and that such tender was 
refused, is sufficient to take the case to the jury on vendor's counterclaim 
for damages resulting from breach of the contract by the purchaser set 
up in the purchaser's action to recover the advance deposit. 

Where deed is to be delivered upon payment of the balance of the pur- 
chase price, actual and timely tender of deed by the vendor and demand 
by him for the balauce of the purchase price is necessary to cut off the 
purchaser's right to treat the contract as still subsisting and entitle the 
vendor, in event of the purchaser's refusal, to recover the damages suffered 
by reason of the purchaser's breach. 

-APPEAL by defendants from Pnffon, Special Judge, August Term, 1950, 
of BUNCOM~E.  

Civil action to  recover payment on contrart to buy and sell a tract of 
land or house and lot. 
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On 8 April, 1949, the defendant, Roy C. Andrews, agreed to sell, and 
the plaintiff, W. R. Aiken, agreed to buy, a house and lot located on 
School Road in  West Asheville, a t  and for the price of $17,500, of which 
$1,000 was paid a t  the time, and i t  mas stipulated in the agreement that  
the transaction should be completed on or before 8 May, 1949. The 
balance of $16,500 was to be paid in cash "at the close of the deal"; and 
"upon failure (of execution) by the seller within thirty days, the deposit 
shall be returned to the purchaser." I t  was further provided that  the 
house should be complete ('with screens and storm sash for all windows, 
screen doors, window shades," etc., so as to close the deal within the stipu- 
lated time. 

On Monday, 9 May, 1949 (the 8th day being Sunday),  the defendants 
tendered the purchaser warranty deed to  the property, duly executed, 
and demanded payment of balance of purchase price. This was declined, 
without reason assigned therefor, the plaintiff simply saying, "I won7t 
accept it.,' The next day, defendant's lawyer called Dr .  Aiken on the 
telephone and asked him if he mere going througk with the deal. H i s  
reply was, " ~ e e  Mr. Loftin, talk to him." H e  says, "I immediately called 
Mr. Loftin, and he told me that  Dr. d iken  was not going through with it." 

The defendant then put the property in the hands of a real estate agent 
for sale. Fo r  convenience, he conveyed it to I rwin  Monk on 13  June,  
1949, and on 24 June, 1949, I rwin  Monk and ~ ~ i f e  conveyed the property 
to Vernon R. Cheek and wife. The defendant received from the Cheeks 
$17,000, less real estate commissions of $850.00. 

The plaintiff sues to recover the advanced payment of $1,000.00. The 
defendant filed counterclaim of $1,350.00, alleged I o s , ~  on the transaction- 
$500.00 on purchase price and $850.00 paid as commissions to broker. 

On the hearing, "it was stipulated in open court that  the plaintiffs were 
entitled to recover $1,000.00 of the defendants unless the defendants 
stlowed a breach and prevailed on this counterclaim." Whereupon the 
court ruled that  the burden of proof was on the deftwdants to make good 
their counterclaim. 

At  the close of defendants7 evidence judgment of nonsuit was entered 
on the counterclaim. The court thereupon entered judgment in favor of 
the plaintiffs for $1,000.00. 

The defendants appeal, assigning errors. 

E. L. Loffin fo,r plain fiffs, nppellces.  
Don C. Young a n d  Irwin Monk for tlcfendanfs, appe l lan f s .  

STACY, C .  J. The question for decision is whether the evidence, taken 
in its most favorable light for the defendants, suffices to overcome the 
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demurrer and to carry the case to the jury on the counterclaim. The 
trial court answered in the negative. We are inclined to a different view. 

Defendant's testimony is to the effect that he complied with the terms 
of the written contract i n  every respect, that  is, he completed the house 
as agreed, duly executed and tendered deed within the time stipulated, 
and plaintiff declined to accept i t  or to go through with the deal. This is 
evidence from which the jury may infer that the plaintiff breached the 
contract of sale, thus entitling the defendant to treat i t  at  an end and 
to sue for damages. Pope v. McPhail, 173 N.C. 238, 91 S.E. 947. This, 
the defendant has done, and to minimize his loss he immediately put the 
property back on the market for sale. Such is his evidence. 

I t  seems the defendant ~ v a s  well advised in timely tendering deed and 
demanding balance of purchase price, albeit the contract is one of sale 
and not an option. Winders v. Kenan, 161 N.C. 628, 77 S.E. 687. 
Speaking of its purpose and effect in Bateman c .  Hopkins, 157 N.C. 470, 
73 S.E. 133, Wulker, J., with his usual thoroughness, analyzed the 
authorities and drew from them the following epitome: "Where the 
stipulations are mutual and dependent-that is, where the deed is to be 
delivered upon the payment of the price-an actual tender and demand 
by one party is necessary to put the other in default, and to cut off his 
right to treat the contract as still subsisting." Hence, the effect of the 
tender and demand was "to cut off the plaintiff's right to treat the con- 
tract as still subsisting," or further to insist upon its performance. Bate- 
man v. Hopkins, supra, 49 Am. Jur.-Specific Performance 40. This, 
of course, required the return of the money advanced on the purchase 
price. However, if the defendant suffered loss by reason of the plaintiff's 
breach of the contract, he has his action for such loss-here asserted by 
way of counterclaim, the plaintiff having sued to recover the advanced 
deposit. 4 Pomeroy's Eq. Jur .  (5 Ed.), Sec. 1407a, loc. cit. 1052. 

The plaintiff may have a different story to tell. There is no debate 
over the right of plaintiff to recover the advanced payment, if the con- 
tract were breached or abandoned by the defendant or mutually rescinded. 
Adams v. Beasle~, 174 N.C. 118, 93 S.E. 454. And here, by agreement 
in open court, "unless the defendants showed a breach and prevailed on 
this counterclaim." 

We refrain from further animadversion, preferring to await the plain- 
tiff's version of the matter. 

The counterclaim would seem to be for the jury. 
Reversed. 
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(Filed i March, 1%1.) 
1. Wills 9 20- 

A will is not subject to caveat or csollateral attack 25 years after it  has 
been probated in common form, G.S. 31-32; but if the will is void for 
vagueness and uncertainty i t  is a nullity and mag be attaclied directly or 
collaterally or treated as ineft'ectire. anywhere a t  any time. 

2. Judgments § 27b- 

A nullity may be upset by direct or collateral attack, ignored, disre- 
garded or treated as  ineft'ectnal anywhere a t  any time. E.r niliilo it ihil  f i t .  

3. Estoppel 8 3- 

By participating in proccec!ings to sell timber from the lands devised in 
accordance with the mill, the parties a re  thereaftc~r estopped from attack- 
ing the validity of the will. 

4. Partition § 4a- 

Where, in partition proceedings the respondenls plead testacy on the 
part  of their common ancestor, the proceeding will be dismissed when it  
appears that the will is not a nullity, since petitioners qua lreirs have no 
interest in the matter. The will is not before the court for constrliction 
in the proceeding, and it is error for the court to remand it  to the clerk 
for partition in accordance with the will. 

5. Wills § S M - 
Testator owned but one tract of land and directed that  it  be divided 

among the beneficiaries in a stipulated manner. ,Yeld: The fact that  the 
total acreage owned b~ testator is a few acres short of the acreage neces- 
sary for the division as  stipulated, requiring some adjustment in the 
acreage to be apportioned each of the beneficiari,es, does not render the 
will void. 

*IPPEAI, by petitioner< f rom PorX.cr, J., October Ternl.  1950, of VAWCE. 
Peti t ion f o r  partition. 
Three  daughters of Spotts~vood Mason, la te  of T a n c e  County, br ing 

this special proceeding to h a r e  the  land of which their  fa ther  died seized 
and possessed, sold and divided among h i s  heirs  a t  law, parties hereto, 
accordine to the i r  r e s ~ e c t i r e  interests. u 

T h e  respondents plead testae. on the p a r t  of tlteir common ancestor, 
Spottswood Mason, and refer to  the  paper  wri t ing duly probated as  h i s  
will i n  1922, short ly  a f te r  his  death, and i n  which he devised to his  wife 
"everything I have" f o r  and dur ing  her  n a t u r a l  life, remainder  f o r  life 
only i n  specific designated acreage. to  his  seven l iving children, naming  
them, and  one grandchild, only child of a deceased daughter-two 20y2 
acres each, fire 28 acres each and the  grandchild 10 acres-pointing out 
t h a t  i t  was  hi^ desire "that m y  children shall select three disinterested 
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free holders, a t  least one of whom shall be a white man (should they not 
agree, they to be appointed by the Clerk of the Superior Court of Vance 
County), who shall lay off with proper metes and bounds as indicated 
hereinbefore, my tract of land to the several children. . . . and a t  the 
death of any one of them the share so set aside to that  one shall then go 
to their living children and should any one of them die without leaving 
children, the share assigned to that  one shall be divided equally between 
my  other children who may then be living." 

By a codicil the testator further directed that  the 25 acres assigned to 
William Henry  Mason "shall be cut off. run and assigned as to  include 
my dwelling house where I now reside." 

The total acreage set out in the paper writing to the eight named per- 
sons amounted to 191 acres, whereas the total acreage of which the 
testator died seized amounted to only 15015 acres, 63 acres of which was 
sold by the executor to make assets, leaving 117.5 acres for division--the 
amount now sought to be sold and divided among the petitioners and the 
respondents as heirs a t  law of the deceased. 

The testator's widow died in 1948. This proceeding was instituted 
16 December, 1949. 

The respondent, Simon Mason, pleaded sole seizin to the 25 acres 
assigned t o  him in the will-he having been given possession of same 
during his father's lifetime. 

The respondents also pleaded estoppel against the petitioners by virtue 
of a special proceeding instituted in 1949 for the sale of the timber on 
the lands of the deceased, the proceeds to be distributed to the petitioners 
and others according to their respective interests under the provisions of 
their father's will. 

Issues were submitted to the jury and answered by them in favor of 
Simon Mason on his plea of sole seizin; and in favor of the respondents 
on their plea of estoppel as against the petitioners. The court thereupon 
remanded the cause to the Clerk of the Superior Court for partition and 
division of the land according to the provisions of the will of Spottswood 
Mason. 

The petitioners appeal, assigning errors. 

Rnnzet & Ranzet, J .  C. Cooper, .TT.. nnrl TYillinm W .  Taylor, Jr., for 
petitioners, appellants. 

Perry Le. Kif frp l l ,  Elackb~rm LP' B l n ~ 1 ~ 7 1 u ~ t 1 ,  and -4. -1. Rzinn for respond- 
ents, appellees. 

STACY, C. J. The present proceeding can be sustained only upon the 
holding that  the will of Spottswood Mason is roid for ragueness and un- 
certainty in the description of the different properties therein attempted 
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to be devised. Ifodges c. Stewart, 218 N.C. 290, 10 S.E. 2d 723, and 
cases cited. Of course, a nullity mag be upset by direct or collateral 
attack, ignored, disregarded, or treated as ineffect ial, anywhere a t  any 
time. Ex  izihilo nihil fif is one maxim that  admits of no exceptions. 
Harrell v. W ~ l s t e a d ,  206 N.C. 817, 175 S.E. 283. 

The paper writing in question was probated in common form as the 
will of the deceased soon after his death in 1922. It is not now, after the 
lapse of 27 years, subject to caveat or collateral attack. G.S. 31-32; 
In  re Wi l l  of Rowland, 202 K.C. 373, 162 S.E. 897. I f  it  fall, it  must 
fall of its own infirmity. 

The trial court was correct in holding that  the will as probated is con- 
trolled by the principles announced in Caudle v. Canltdle, 159 N.C. 53, 
74 S.E. 631; also in Hodges v. Stewarf ,  supra; an13 that  the petitioners 
are estopped to question its validity by reason of i,heir participation in 
the proceeding to sell the timber in 1949. I n  re Will  of dverett ,  206 
N.C. 234, 173 S.E. 621; I n  re Will of Llo?jd, 161 N.C. 557, 77 S.E. 955; 
Rand v. Gillette, 199 N.C. 462, 154 S.E. 746; Dht~ibz t t ing  Co. v. Carra- 
way,  196 N.C. 58, 144 S.E. 535. Having so held, however, the proceeding 
should have been dicmissed rather thar~  remanded to the Clerk, who has 
no authority to construe the mill. Brissie v. Craig, 232 K.C. 701, 62 S.E. 
2d 330. Nor  is the mill presently before us for vonstruction. I t  will 
be time enough for us to speak, if need be, after the tr ial  court has ex- 
pressed its opinion. Fuquay v. Fuquay, 232 N.C. 692. 62 S.E. 2d 83. 
The  petitioners qua hcirs have no interest in the matter. Only as devisees 
are they entitled to be heard. 

The will itself provides the modus o p ~ r a n d i  for division of the prop- 
erty among the respective devisees. The dominant intent of the testator 
was to leave his real estate--('my tract of land" as he described i t  and he 
had only one tract-to the objects of his bounty for the periods specified 
and in the respective amounts designated. The fact that some adjustment 
is required in the exact acreage to be apportioned to each of the first 
remaindermen presents no insuperable barrier such as to render the 
devise inoperative and void. Freeman v. Ramsey, 189 N.C. 790, 128 
S.E. 404; Rlanton v. Roney, 175 N.C. 2 11, 95 S.E. 3131 ; Wright  v. Harris, 
116 N.C. 462, 21 S.E. 914; Harvey v. Barve?/, 72 N.C. 570; Grzihb v. 
Foust, 99 N.C. 286, 6 S.E. 103;  ,Tones I . .  Robinson, 78 N.C. 396; Anno. 
157 A.L.R. 1129, loc. c i f .  1135. There is no question of the validity of 
the devise to the first taker. 

Proceeding dismissed. 
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FELIX WILLIAMS (SINCE DECEASED), W. T. ALSTON AND RALPH ALSTON, 
ADMINISTBATOR OF FELIX WILLIAMS, v. ANGIE H. ROBERTSON, 
A. J. ELLINGTON A N D  WIFE, UNDINE D. ELLINGTON. 

(Filed 7 March, 1951.) 
Reference 8 4- 

Where defendant pleads a statute of limitations, it is error for the 
court to order a compulsory reference without Arst disposing of the plea 
in bar. 

Reference 3- 
-4n action in ejectment in which defendants plead the twenty (G.S. 1-39, 

G.S. 1-40) and the seven (G.S. 1-38) year statutes of limitation is not 
subject to compulsory reference. G.S. 1-189. 

APPEAL by defendants from I\rimocr%s, J., September Term, 1950, of 
WARREN. 

Felix Williams, the original plaintiff, instituted this action in eject- 
ment against the defendants, alleging he was the owner of a tract of land 
in the possession of defendants. Defendants' answer denied the allega- 
tions of the complaint, and pleaded the twenty-year statutes of limita- 
tions, G.S. 1-39 and 1-40, as a bar to the plaintiff's claim. 

Thereafter Felix Williams died and W. T. Alston purchased his 
alleged title from his heirs, filing an amended complaint alleging title 
in himself. The defendants filed answer denying his title and again 
pleading the above statutes of limitations. By leave of court they later 
pleaded the seven-year statute, G.S. 1-38. 

The case came on for trial and after hearing the testimony of one 
witness, the court ordered a compulsory reference. The plaintiffs and 
the defendants excepted. Defendants appealed to the Supreme Court, 
assigning error. 

Kerr & Kerr and James D. Gilliland for plaintiffs, appellees. 
Banzet & Banzet for defendants, appellants. 

DENNY, J. I t  appears on the face of the record that a compulsory 
reference was ordered without first disposing of the pleas in bar. This 
was error and the appellees so concede. Grady v. Parker, 230 N.C. 166, 
52 S.E. 2d 273; Ward v. Sewell, 214 N.C. 279, 199 S.E. 28; Graves v. 
Pritchett, 207 N.C. 518, 177 S.E. 641 ; McIntosh N. C. Prac. and Proc., 
section 523, p. 564. 

Furthermore, the issues involved and the relief sought in this action, 
do not appear to be such as to justify or support an order of reference 
pursuant to the provisions of the statute, G.S. 1-189. 
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The order of reference will be vacated and the cause remanded for 
further proceedings in accord with the rights of the respective parties. 

E r ro r  and remanded. 

STATE v.  JAMES RICHARD HALL. 

(Filed 7 Jlarcl~, 1951.) 
Criminal Law § 80b (4)- 

Where defendant gives notice of appeal in open court, but does not hi^^:: 
to perfect the appeal, the motion of the Attorneg-General to docket and 
dismiss will be allowed, but where defendant h , ~  been convicted of a 
capital felony this will be done only after an inspection of the record 
proper fails to disclose error. 

NOTION by State to docket and dismiss appeal and affirm judgment 
in a capital case. 

Attorney-General  M c N u l l a n  and Assis tant  B t forney -Genera l  N o o d y  
f o r  the S ta te .  

ERVIN, J. The prisoner was tried before Judge J. Will Pless, J r . ,  
and a jury, a t  the October Term, 1950, of the Superior Court of Jackson 
County upon an indictment charging him with the murder of one Laura 
Ellen Taylor. The jury returned a verdict finding the prisoner guilty 
of murder in the first degree, but did not recommend that  his punishment 
should be imprisonment for life in the State's prison. G.S. 14-17 as 
rewritten hy Section 1 of Chapter 299 of the 1949 Session Laws of North 
Carolina. Judgment was entered upon the verdict that  the prisoner 
suffer death by the administration of lethal gas. G.S. 15-187. The 
prisoner excepted to this judgment, and gave notice in open court of an 
appeal to the Supreme Court. The judge trying the case granted the 
prisoner sixty days as time in which to serve statement of case on appeal. 
and gave the Solicitor thir ty days after such sen-ice as time in which 
to serve exceptions or countercase. 

The Clerk of the Superior Court of Jackson County certifies in sub- 
stance that  the prisoner has not served ally statement of case on appeal: 
that the time granted to him by the trial judge for so doing has expired; 
and that  counsel for the prisoner have informed him, i.e., the Clerk, "that 
they do not intend to perfect the appeal." Furthermore, the prisoner 
has failed to docket his appeal within the time prescribed by Rule 5 of 
the Rules of Practice in the Supreme Court. The Attorney-General 
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presents to this Court the requisite certificate of the Clerk of the Superior 
Court of Jackson County, and moves that  the case be docketed, that  the 
appeal be dismissed, and that  the judgment of the Superior Court be 
affirmed under Rule 17  of the Rules of Practice in the Supreme Court. 

I n  accordance with the custom which obtains in this Court i n  convic- 
tions for capital felonies, we have examined the record proper, which has 
been certified to us by the Clerk of the Superior Court of Jackson County. 
Such record fails to disclose any error i n  the indictment, trial, conviction, 
and sentence of the prisoner. Consequently, the motion of the Attorney- 
General must be allowed. S. v. ~lforrozu, 220 N.C. 441, 17 S.E. 2d 507; 
.?'. z-. Watson, 208 N.C. 70, 179 S.E. 455. I t  is so ordered. 

Judgment affirmed. Appeal dismissed. 

STATE r .  CURTIS SHEDD. 

(Filed 7 March, 1951.) 
Criminal Law 80b (4)- 

Where defendant gires notice of appeal in open court, but does nothing 
to perfect the appeal, the motion of the Attorney-General to docket and 
dismiss will be allowed, but where defendant has been convicted of a 
capital felony this will be done onlx after an inspection of the record 
proper fails to disclose error. 

APPEAL by defendant from Pless, J., at  December Term, 1950, of 
MACON. 

Attorney-General McMullan n t r d  dssisfant Attorney-General Mood!/ 
for the State. 

90 co~tnsel confra. 

PER CURIAM. The defendant, being charged in separate bills of indict- 
ment with the murder of J o  Ann Boyter and Johnnie Mae Boyter, was 
convicted of murder i n  the first degree in each of the two cases, which by 
consent were consolidated for trial. Sentence of death by asphyxiation 
mas duly imposed in each case. The  defendant gave notice of appeal. 
N o  case on appeal was served within the time allowed by the court below, 
and counsel for  defendant in the trial below have notified the Clerk of 
the Superior Court of Macon County that  they do not intend to perfect 
the appeal. 

The Attorney-General moves to docket and dismiss the appeal. The 
motion must be allowed, hut, according to the usual rule of the Court in 
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capi tal  cases, we have examined the  record t o  see if a n y  e r ror  appears. 
W e  find none therein. 8. v. Watson, 208 N.C. 70,  1.79 S.E. 455. Hence, 

J u d g m e n t  affirmed. - 
Appeal  dismissed. 

W. D. SPRINKLE v. PEARL BLACK PONDER. 

(Filed 21 March, 1961.) 
1. Evidence 8 3% 

G.S. 8-51 does not render incompetent testimony from an interested 
witness a s  to transactions with a decedent when such testimony is for and 
not against the person deriving title or interest from, through or under 
the deceased person, and therefore it  is competent for a defendant to 
testify to the effect that  deceased grantee, under whom she claims, per- 
formed certain acts as  consideration for the deed. 

2. Frauds, Statute  of, § 9- 
Testimony to the effect that grantee in a n  execu1:ed deed gave valuable 

consideration therefor, offered for the purpose of showing that it  was not 
a deed of gift, is not incompetent under the statute of frauds, since the 
statute applies to executory and not executed contrwts. G.S. 22-2. 

3. Husband and  Wife 8 4s- 
Where there is no evidence that the husband racted unreasonably in 

choosing the domicile or that the home chosen was inimical to the wife's 
health, welfare and safety, her consent to go and live with him a t  the 
domicile cannot constitute consideration moving from her to him, since in 
such instance i t  is the wife's marital duty to go with him to the home of 
his choice, and as  a matter of sound public policy the law will not permit 
it  to be made the subject of contract. 

4. Husband and  Wife 8 l a c :  Deeds § 6- 
Ordinarily the performance by a married woman of her agreement to 

help her husband build the home and other buildings and contribute from 
her separate estate for the cost of erection, is a valuable consideration 
which supports his deed to her for one-half interest in the land, but where 
the evidence tends to show only her executory contract to do so, without 
any evidence tending to show performance by her, i t  is without probative 
force upon the question of consideration. 

5. Husband and  Wife 12b- 

Performance by the wife of work and labor beyond the scope of her 
usual household and marital duties, such a s  working in the Aelds, making 
rugs, etc., may entitle her in proper cases to compensation therefor pro- 
vided there is a special contract to thtit effect between them; but in the 
absence of a special contract such services a re  presumed to have been 
gratuitous. 
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6. Same: Deeds § 6- 

An instruction to the effect that tlie wife's performance of work and 
labor outside the scope of her usual household and marital duties would 
constitute a valuable consideration for the husband's deed to her of one- 
half interest in the property, must be held for prejudicial error where there 
is neither allegation nor proof of any special agreement between them 
designating for compensation such extra services rendered by the wife. 

7. Contracts 8 4- 
To constitute a valid contract, the parties must assent to the same thing 

in the same sense. 

8. Deeds § 6: Evidence § Z-5- 

In  the husband's action to declare a deed to his wife void on the ground 
that it  was a deed of gift not registered within two years after its execu- 
tion, G.S. 47-26, evidence that  defendant, who was plaintiff's step-daughter 
claiming a s  heir of her mother, performed work and labor in plaintiff's 
home and on his farm while a member of his household, held improperly 
admitted in evidence, since i t  is not relevant or material to the issue as  to 
whether the deed to the wife was supported by valuable consideration 
moving from her to the plaintiff, there being no evidence that the mother 
contributed the child's services as  part of the consideration for the deed. 

9. Same--Evidence which does not tend t o  establish the  primary fact i n  
issue by any logical inference is  irrelevant and incompetent. 

In  plaintiff's action to have declared void his deed to his wife on the 
ground that  it  was a deed of gift not registered within two years of its 
execution, instituted against one of his two step-daughters claiming as  
heir of plaintiff's wife, defendant introduced evidence that  plaintiff had 
paid his other step-daughter between $300 and $400 for her interest in the 
land. The evidence showed the land was worth from $7,000 to $18,000. 
Held: The payment of the nominal sum was a collateral transaction inter 
alios acta and is irrelevant to the issue as  to whether the wife furnished 
valuable consideration for the deed, since it  does not tend to establish this 
primary fact by any logical inference, and its admission must be held 
prejudicial when the charge states defendant's contention that the trans- 
action showed that the plaintiff thereby recognized a s  valid his deed to his 
wife and tended to show that it  was supported by a valid consideration. 

10. Appeal and E r r o r  9 40f- 
Where the refusal of a motion to strike certain allegations from the 

adverse party's pleading is not appealable, movant may preserve his excep- 
tion and on his appeal from final judgment tlie exception will be sustained 
when the matter sought to be stricken is irrelevant to the issue involved 
in the case. G.S. 1-153. 

APPEAL by plaintiff f rom Rousseau, J., and a jury, a t  the  Regular  
December Civil Term. 1960, of BUIVCOJIBE. 

Civil action to  remore a n  alleged cloud f rom the title to  l and  by having 
a deed made by the  plaintiff to  his wife, Macie Black Sprinkle ,  now 
deceased, declared void as  a deed of g i f t  not registered within two years 
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after its date of execution as required by G.S. 47-26. The  following issue 
was submitted to and answered by the jury as indicated: 

"Was the deed executed by W. D. Sprinkle on October 24, 1945, to his 
wife, Macie Sprinkle, a deed of gif t?" Ans. : "No." 

From judgment on the verdict, the plaintiff appealed, assigning errors. 

Carl R. S t u a r t  nnd Snzathers & X e e l i n s  for plnint i f f ,  appellant.  
Don C. Y ~ z ~ n g  for de fendan t ,  appellee. 

JOHNSON, J. At  the time of the marriage between the plaintiff and 
Macie Black Sprinkle in 1927, she was living with her two daughters, 
Pear l  (who is the defendant, Pear l  Black Ponder)  and Alice (now Alice 
Bradley) in the home of her aunt K a n  Black, referred to throughout the 
tr ial  as Aunt Kan,  on the aunt's f a rm located on the New Stock Road 
near Weaverville in Buncombe County. The plaintiff, W. D. Sprinkle, 
"was batching" on his 75-acre farm across the road from Aunt Nan's 
place. After the marriage, he moved in with the family a t  Aunt Nan's 
home, and stayed there two or three years. During this period he sold 
his farm across the road and, with a riew of moving his residence, erected 
a dwelling and made other improvement'; on another place owned by him 
on F la t  Creek about three miles from Aunt Nan's place. 

I n  1929 the daughter l l i c e  married Alfred Bradley, and soon there- 
after the plaintiff and his wife left Aunt Nan's place and moved to the 
new house which had been erected by the plaintiff on his F l a t  Creek farm. 
Along with them went Mrs. Sprinkle's daughter Pearl. Aunt N a n  died 
in 1035, learing her place to plaintiff's wife. On 24 October, 1945, the 
plaintiff exrcuted and delirered to his wife a deed for a one-half undivided 
interest in his F l a t  Creek place, and thereafter she retained possession 
of the deed a t  all times until her death on 0 May, 1048. However, the 
deed was not registered until 22 June,  3918. KO child was born of the 
marriage between the plaintiff and Macie Black Sprirtkle. She died intes- 
tate, being surrired by her tn.o children. Pearl  and ,'dice, her only heirs- 
at-law. 

Plaintiff alleges in his complaint that  the original deed to his wife for 
a one-half undivided interest in the Fla t  Creek farm was "a deed of gift. 
without consideration, nioring from the grantee to the grantor," and not 
having been registered within two year3 after "the making thereof" is 
void under the statute, (2.8. 47-26, and that  the defendant's claim to a 
one-fourth interest in the land is a cloud on his title and should he 
removed. 

The defendant filed answer denying that  the deed was a deed of gift. 
She affirmatively alleges by way of further defense that  her mother 
assisted plaintiff in the construction of the home and other buildings on 
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the Fla t  Creek place; that  she helped him work on the buildings and also 
put therein "all of the income received from her individual property" 
. . . under a special contract that  the plaintiff would recompense her by 
conveying to her a one-half interest in the F la t  Creek farm. 

The plaintiff rested his case after offering testimony tending to show 
admissions made by Mrs. Sprinkle to the effect that  the deed to  her was 
a deed of gift without valuable consideration. The defendant did not 
move for nonsuit, but assumed the burden of going forward with her 
affirmatire defense that  the deed was made to her mother in fulfillment of 
a special contract as alleged. 

The defendant offered in evidence, over objections of the plaintiff, the 
following testimony of her sister, Alice Bradley, concerning a conversa- 
tion which the witness said she heard between the plaintiff and her 
mother before they moved to F la t  Creek: 

"Q. What was the conversation between them? 
"Objection-overruled-exception. 
"A. All I heard she didn't want much to go over to Fla t  Creek. 
"Q. Who didn't ? 
"A. Mama didn't want to go over to Fla t  Creek and move there and 

qo she said she would go if he would fix the deed that  she would have 
her share. 

"Motion to strike out the answer. 
"Q. I will ask you what did Mr. Sprinkle say if she would do that  he 

would d o ?  What  did he ask your mother to do and what did she tell him 
that she would do if he would do certain things ? 

'LObjection-orerruled-exception. 
"A. H e  told her that  if she would come over there he would invey her 

an interest. 
"Q. You mean convey? 
"A. Yes. 
"Q. What  interest, how much of the land?  
"Objection by plaintiff to this testimony. 
"Overruled. Exception. 
"A. One-half. 
"Q. What  did he ask your mother to do?  
'LObjection--orerruled--exception. 
(',I. H e  asked her to go along and help him work and build a home and 

all and he would fix i t  so she could have half of it. 
('Objection-overruled-exception. 
"Q. When he told her that  if she would more over there and help him 

build a home and live there, did she agree to do tha t ?  
'LObjection-overruled-exception. 
"A. Yes. She agreed to go and went. 
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"Q. What  did your mother say as to whether or not she wanted to 
move there ? 

"Objection-overruled-exception. 
"A. She didn't want to move and work and build barns and houses and 

tllings on the place and help keep the place up  and not get any of i t  and 
unless he would convey her half of it. 

"Motion to strike; denied; exception." 
The plaintiff does not challenge the form of the foregoing testimony. 

Hence we pass the question of whether some of the answers amount to 
conclusions of the witness tending to invade the province of the jury. 
First, the plaintiff contends that  the testimony should have been excluded 
as coming from "an interested witness" under the '(dead man" statute, 
G.S. 8-51. This contention, however, cannot be sustained. Here, the 
defendant's witness was testifying for, rather than  against, the "person 
deriving . . . title or i~iterest  from, through or under a deceased person." 
Such testimony does not come within the inhibitions of the statute. 
Bonner v. Stotesbtrry, 139 N.C. 3, 51 S.E. 781. Evidence of this kind 
simply "opens the door" and permits the other pariy,--the living party 
to the transaction or con~munication,--to go upon the stand, if he so 
d~lsires, and give his rersion of what transpired. B z t t e n  v. Aycock, 224 
N.C. 225, 29 S.E.  2d 739; L r w i s  1 , .  X i f c h e l l ,  200 X.P. 652, 158 S.E. 183; 
Herring u. Ipock,  187 N.C. 459, 121 S.E.  758; S'unzner v. Candler, 92 
S.C. 634. The plaintiff also contends that  the foregoing testimony of 
Alice Bradley, tending to set u p  a par01 contract to convey land, should 
hare  been cscludpd under the statute of frauds, G.S. 22-2, raised by the 
plaintiff's general denial of the contract ( H ~ n r y  I:. Hillinrd, 155 N.C., 
372, 71 S.E. 439). This contention, lik~.wise, is untcwable for the reason 
that  here the contract, if such there was, had been executed, and the 
statute of frauds docq not apply to executed cont rads ;  i t  can be inroked 
only to prerent the enforcement of exwutory coiitracts. XcLVanus  v. 
T n r l e f o n ,  126 X.C. 700, 36 S.E. 338; Ira11 v. F i s h t r ,  126 N.C. 205, 35 
S.E. 425 : Aciih 2 % .  l i ' e n n ~ d y ,  104 K.C. 784, 140 S.E. 721; Doris  2.. ITtrrris, 
175 N.C. 21. 100 S.E. 111. 

However, further analysis of the testimony of Alice Bradley indicates 
that  it tends to establish between plaintiff and hi;  wife two separate 
contractual ohligations to  be performed by the wife as the consideration 
supporting the deed later made to her, namely: (1 )  that she forego her 
desire to remain in  the honie of lier ~ \ u n t  N a n  Black and go l i re  with 
her husband a t  his new home on Fla t  Creek, and ( 2 )  that  she help him 
work on and build the house and barns and other buildings on the F la t  
Creek place and contribute to the costs thereof from her separate estate. 

As to the first contractual provision,--the one under which the wife 
promised to go l ire with the husband a t  his new heme,-it is fixed law 
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that  any such contract, attempting to make an  ordinary marital  duty the 
subject of commerce, is void as against public policy. The "authority of 
the husband as the head of the family gives him the right, acting reason- 
ably, to . . . determine where . . . the home of the family shall be, and 
thus to establish the matrimonial and family domicile." 26 Am. Jur., 
Husband and Wife, sec. 10, p. 638, et seq. As long as the husband exer- 
cises this choice in a reasonable manner, consistent with the comfort, 
welfare and safety of his wife, it  mould seem to  be the wife's marital duty 
to go with the husband to the home of his choice (41  C.J.S., Husband and 
Wife, see. 10, p. 399), and this being so, the law will not permit, as a 
matter of sound public policy, any such marital duty to be made the 
subject of "barter and sale," and a contract based thereon is a nullity, 
without consideration. See Ritrhie v. White .  225 N.C. 450. 35 S.E. 2d 
414, 26 Am. Jur., Husband and Wife, sec. 326, p. 923, et seq.  I n  the 
trial below, there was no evidence tending to show that  the plaintiff acted 
unreasonably in choosing the Fla t  Creek farm as a family home, nor 
does i t  appear that  the home there prorided for the family was inimical 
to the health, welfare and safety of the wife. Therefore, any agreement 
of the wife to accompany the plaintiff to the Fla t  Creek place, and her 
act in doing so, furnished no supporting consideration for the deed he 
made to her fourteen or fifteen years later. I t  follow~s that  the evidence 
in respect to such contract, admitted over plaintiff's objection, should 
hare  been excluded. 

As to the second contractual prorision set up  by the testimony of 
Alice Bradley,-the provision under which the plaintiff's wife is alleged 
to hare  obligated to help him work on and build the home and other 
builtlings and contribute from her separate estate to the costs of erec- 
tion,-it is enough to sag that  ordinarily the performance by a married 
woman of any such contract, calling for cnntributions from her separate 
estate and requiring the performance of work above and beyond the pale 
of her ordinary household and domestic duties, is deemed to be supported 
by a valuable consideration and is valid and enforceable. Ritchie v. 
T l ' h i f i ~ ,  supru (225 F.C. 450, p. 455, 35 S.E. 2d 414) ; Dorsett v. Dorsett, 
183 N.C. 354, 111 S.E. 541. Howerer, in the instant case an analysis of 
the record discloses no testimony tending to show performance of this 
prorision of the alleged contract. There is no evidence that  the plain- 
tiff's wife performed labor of any kind in connection with the erection of 
the biiildings, or that she contributed any money or anything of value 
from her separate estate toward the costs of erecting the buildings. I t  
also appears that the plaintiff's wife had no separate estate of substance 
until her ,Iunt K a n  died learing her the old home place on the New Stock 
Road. This was several years after all of the buildings, except perhaps 
a burlcy barn, had been erected on the Fla t  Creek farm. Accordingly, 
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the record discloses that at  this stage of the trial below there was testi- 
mony tending to establish a valid executory contract by which the wife 
was to work and assist in the erection of the buildings, the performance 
of which by the wife would hare furnished e~idence  of a valuable con- 
sideration in  support of the deed later made to her by the plaintiff; but 
the record discloses no evidence tending to show performance by the wife. 
Therefore the alleged contract falls by its own weight and furnishes no 
consideration tending to support the deed to the wife, This being so, the 
mere admission in evidence of the testimony of the witness Alice Bradley 
in respect to the executory contract, which on this record never became 
executed by the wife's performance, standing alone, was not error. The 
harm that came to the plaintiff was in the manner in which the jury were 
instructed to consider other phases of the evidence showing that the wife 
performed extra work and labor in the homc and on the farm, perhaps 
above and beyond the scope of her usual domestic and marital duties, and 
which might have been, but were not in the instant case, the subject of 
a special contract for payment. 

Falling in  this category was evidence that in addii,ion to the perform- 
ance of her usual household duties, the wife "worked tobacco, cut tobacco 
and helped make it,  and made rugs, and milked cows and sold milk," and 
did "work in the corn fields and cut tops and everything; and helped 
make n~olasses." 

The performance of such outside work by a married woman may in 
proper cases entitle her to compensation therefor, bui oidy when there is 
a special contract to that effect between the husband and the wife. I n  
the absence of a special contract, such services are presumed to have been 
gratuitously performed. Borsef t  I - .  Dorsett, supra 1'183 N.C. 354, 111 
S.E. 541). Nevertheless, the c o u ~ t  instructed the jury, among other 
things, as follows : 

"If you find that she ~endered se r~ ices  under and by virtue of a con- 
tract, that is a meeting of the plaintiff's mind and his wife's mind, 
whereby the plaintiff agreed and the wife agreed, based upon the consid- 
eration that she leave her home and go to his home and help him build a 
home, build buildings, cultivate the land, work i11 the fields and help him, 
and if you find those facts, and if ,she did enough to mske a valuable, fair. 
reasonable price for this one-fourth interest in this land or this one-half 
interest in this land-she got one-half-then that would be a valuable 
consideration." 

The foregoing instruction necessarily must have 'led the jury to the 
erroneous belief that the contract between the plaintiff and his wife, as 
related by the witness Slice Bradley, was valid in  its entirety, including 
the stipulation under which the wife allegedly yielded her desire to remain 
a t  her old home and went with her husband to his new home on Flat  
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Creek. This instruction also was calculated to lead the jury to believe 
that  the outside work performed by the wife in the fields was included in 
the contract; whereas, there is neither allegation nor proof of any special 
contractual provision singling out and designating for compensation these 
extra services rendered by the wife in the fields. As to this, the testi- 
mony below discloses no meeting of the minds of the parties. T O  consti- 
tute a valid contract the parties must assent to the same thing in the 
same sense. Elks P. insurance Co., 159 X.C. 619, 75 S.E. 808; Dodds v .  
Trust Co., 205 X.C. 153, 170 S.E. 652. Where there is such uncertainty 
that  i t  cannot be known what is contracted for, the contract is unenforce- 
able. Thomas I * .  Shooting C' l z ib ,  123 S . C .  285, 31  S.E. 654; Holder v .  
Morfgage Co., 214 N.C. 128, 198 S.E. 589; 1T7illiamson z.. Miller, 231 
K.C. 722, 58 S.E. 2d 743. 

Another assignment of error urged 11- the plaintiff is based on his 
exception to the admission of evidence as to work and labor performed by 
the defendant in plaintiff's home and on his farm while she was a member 
of his household. The defendant's sister, -\!ice Bradley, was permitted 
to testify as follo~vs : 

"Q. What work, if any, did you see her doing on the place? 
d l  Objection-overruled-exception. 

"A. She worked in the field . . . 
('TIIE COURT: (interrupting) : You put u p  a witness to show what the 

plaintiff did. 
"Objection-overruled-exception. 
".I. Pearl  worked on the farm until she went and worked a t  the 

market. She helped make rugs and helped in the tobacco fields and 
helped to raise tobacco and worked in the fields and helped Mama milk 
and mind the cows. 

"Motion to strike ; denied ; exception." 
This evidence was not relevant or material to the issue in the case. 

Herc, the single question involved is whether the deed to Macie Sprinkle 
is cupported by a valuable consideration, moving from her to the plaintiff, 
and the theory of the case excludes any suggestion that  the mother con- 
tributed the child's services to the plaintiff as part  of the consideration 
for the deed. The inadvertence of the court below in admitting this 
extraneous evidence must be held as error (Peft i ford 11. Mayo, 117 N.C. 
27,  23 S.E. 252; Cuthrell z3. Greene. 229 N.C. 475, 50 S.E. 2d 525), 
especially so in view of the interposed comment of the court which likely 
gave emphasis to its importance. See Harris 1.. Draper, ante, 221. 

Since the  case goes back for a new trial, we deem itadvisable to discuss 
another group of exceptive assignments of error,-the exceptions dealing 
nit,h the defendant's evidence tending to show that a short time before the 
conimencernnt of this action the plairttiff p~irchased from the defendant's 
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sister, Alice Bradley, the one-fourth interest she claimed in the lands in  
controversy. This evidence apparently was admitted on the theory that  
the action of the plaintiff in procuring the deed from Alice Bradley and 
paying her a valuable consideration therefor was a circumstance tending 
to show that  the plaintiff's original deed to his wife was supported by a 
valuable consideration. However, we are constrainld to the view that  
no such conclusion may be logically deduced from this transaction. Three 
witnesses testified as to the value of the tract of land in controversy in 
1945. Their opinions ranged as follows : $7,000 or $8,000; $12,000 ; and 
$18,000. The challenged evidence indicates that  the plaintiff, twenty 
days before the commencement of this action in 1949, accepted and put 
to record a deed from Alice Bradley for the one-fourth interest she 
claimed in the lands, and paid her therefor only the sum of $200, plus 
the release of a debt of $130 owed him by her. Tested by the funda- 
mental priuciples of relevancy and natural logic which govern the admis- 
sibility of evidence, i t  would seem that  the most logical conclusion to be 
drawn from the plaintiff's transaction with Alice Bradley is that  he was 
only "huying his peace." At most, i t  was a collateral transaction with 
a third party in~o lv ing  a compron~ise settletnent for :I sum scarcely more 
than it would have cost to litigate the claim. I n  20 ,Im. Jur. ,  Evidence, 
sec. 248, p. 242, we find this concise statement of {he  rules governing 
the test of relevancy and materiality in tlie admission of evidence: "It is 
fundamental that evidence to be admissible must relate and be confined 
to the matter or matters in issue in the case a t  bar and must tend to prove 
or disprove these matters or be pertinent thereto, or, to put i t  another 
way, the proof must correspond to the issues raised by the pleadings. 
This rule excludes evidence of collateral facts or those which are incap- 
able of affording ally reasonable presun~ption or inference as to the prin- 
cipal fact or matter in dispute-those which are remote, collateral, and 
irrelevant." See also S h ~ p h e r d  v. Lumber Co., 166 N.C. 130, 81  S.E. 
1064. Tested by the foregoing rules, the evidence that  the plaintiff, four 
pears after his wife's death, settled the other daugl-ter's similar claim 
for a nominal sum ~vo111d seem to be entirely irrelevant to the issue sought 
to be proved by the transaction and res inter alios w f a .  1 Taylor on 
Evidence, secs. 317 and 318, p. 229 r t  s ~ q .  and notes p. 257'. Nothing 
els~. appearing, n-e might treat the evidence of this transaction as incon- 
sequential, and perhaps as having been more helpful than hurtful to the 
plaintiff's cause, as tending to show an admitted weakness on the defend- 
ant side in settling a similar claim for such trivial sum. But  not so in 
the light of the following instructions given the jury. 

"The defendant argues tha t  when the mother of this defendant died - 
leaving this defendant and Alice Bradley then there were only two heirs 
to Macey Black Sprinkle, that  that  was this defendant and Alice Bradley 
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and that  then they inherited this particular tract of land as tenants in 
common and that  this plaintiff himself recognized that  that  deed was 
good, that  he had made to his wife because he purchased from Alice 
Bradley, the sister of this defendant and daughter of his wife her one- 
f o u ~ t h  interest; that  he paid her $200.00 cash and paid off a debt of 
$130; that  he recognized then and there that  the deed he had made his 
wife was good because he purchased from this one sister" . . . 

"Defendant argues that  this evidence tha t  he bought from Alice Brad- 
ley is some evidence of valuable consideration that  the wife paid to him 
and the court charges you that  you may consider that  testimony of this 
deed made by Alice Bradley to this plaintiff as some evidence of a 
valuable consideration, that  he recognized that  there was some valuable 
consideration. These are all matters for you." 

I t  would seem that  the above instructions must have weighed too 
heavily against the plaintiff. His  exceptions to these instructions must 
be sustained. 

I t  also appears that  when the case was called for trial the plaintiff 
moved to strike from the defendant's further defense the allegations in  
respect to the deed from Alice Bradley to the plaintiff. The motion was 
overruled. The plaintiff's exception then noted, while not appealable a t  
that time (Parr i sh  v. R. R., 221 N.C. 292, bot. p. 292 and top p. 293, 
20 S.E. 2d 299), has been properly preserved and brought forward for 
review, as is the plaintiff's right. Fayetteville v. Distributing Co., 216 
N.C. 596, 5 S.E. 2d 838. The exception is sustained as to paragraph six 
of the defendant's further defense, which will be stricken, as being irrele- 
vant to the issue involved in the case. G.S. 1-153. Patterson v. R. R., 
214 N.C. 38, 198 S.E. 364. 

Since the case goes back for a new trial, we deem i t  unnecessary to 
review the rest of the plaintiff's assignments of error. Fo r  the reasons 
stated, the plaintiff is entitled to  another hearing, and i t  is so ordered. 

Xew trial. 

.J. T. GREEN A R D  JACK GOSNELL V. FIDEIJ ITY-PHENIS  FIRE 
INSURANCE COMPANY. 

(Filed 21 March, 1951.) 
1.  Pleadings 9 

Upon defendant's motion for judgment on the pleadings, the allegations 
of the complaint must be taken as true. 

2. Arbitration and Award 13: Insurance 8 24b (2)- 

Where arbitration proceedings are had in accordance with the policy 
agreement, the insured mortgagor participating in the proceedings is ordi- 
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narily bound by the award, and he may not attack :it on the ground that 
the proceedings were had without the knowledge or consent of the mort- 
gagee. 

3. Insurance g 21- 
The standard or union mortgage clause, which provides that the interest 

of the mortgagee in the proceeds of the policy shall not be invalidated 
by any act  or neglect of the mortgagor, constitutes a n  independent contract 
between the insurer and the mortgagee effecting a separate insurance of 
the mortgage interest, and under such clause the mortgagee is not bound 
by any adjustment of the loss between insurer and the mortgagor had 
without his knowledge or consent. 

4. Same: Chattel Mortgages and  Conditional Sales § 6 36- 
A11 open or simple loss payable clause in favor of the mortgagee does not 

create a n  original contract between the insurer and the mortgagee but 
merely mdres the mortgagee an appointee of the insurance fund to the 
extent of his interest in derivation of the rights of the insured mortgagor, 
and therefore a mortgagee under such clause can have no greater right 
than the mortgagor and is bound by an appraisal or arbitration had in 
good faith between tlie mortgagor iind the insured, even though he is not 
a party and has no notice of the proceeding. 

5. Same: Insurance § 24b (2)- 
Where the policy contract specifically provides that  the anioont of loss 

should be determined by appraisers appointed by insured and insurer. 
without provision in any portion of the policy that the mortgagee named 
in the open or simple loss payable clause in the policy should be notifled. 
the mortgagee is bound as  to his rights against insurer by an arbitration 
had in accordance with the terms of the policy even though it was made 
without notice to him. 

6. Contracts § S- 

The courts must construe a contract in accordance with the language 
of the agreement, and cannot create contractual rights for the protection 
of those who have failed to protect themselves. 

7. Appeal and E r r o r  8 14:  Judgments  8 20a- 
After appeal from final judgment the trial court is without authority 

to hear a motion in the cause, even during the term. 

8. Trial 8 47- 

The trial court has no authority to hear a motion for a new trial for 
newly discovered evidence after the expiration of the term. 

9. Courts 8 6- 
A term of court ends when the trial judge flnally leaves the bench, even 

though he does so before the expiration of the statutory term without 
formally adjourning the term. 

10. Trial 8 47- 
A new trial for newly discovered evidence cannot be granted for evidence 

which is not competent, material or relevant under the pleadings. 
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FIRST APPEAL by plaintiffs from Rudisill, J., a t  August Term, 1950, of 
the Superior Court of POLK County, and second appeal by plaintiffs from 
Rudisill, J., a t  Chambers in Rutherfordton, North Carolina, on 27 Sep- 
tember, 1950. 

Civil action by the mortgagor and mortgagee of an  automobile against 
an insurance company to recover upon a policy of fire insurance covering 
the automobile and containing a mortgage clause making the proceeds of 
the policy payable to the mortgagee as his interest might appear. 

The matters set out in the next three paragraphs are not in dispute. 
The defendant, Fidelity-Phenix Fi re  Insurance Company, issued a 

policy of insurance to protect the plaintiff Jack Gosnell against the loss 
of his automobile by fire. Gosnell had mortgaged the automobile to the 
plaintiff J .  T. Green to secure an  indebtedness of $650.00, and a mortgage 
clause was incorporated in the policy making any loss covered by i t  
payable to Gosnell, the insured, and Green, the mortgagee, as their inter- 
est might appear. 

The policy limited the insurance conlpany's liability for the total loss 
of the automobile to its actual cash value a t  the time of the loss less the 
sum of $50.00, and provided that the amount of the loss should be deter. 
mined by the insured and the insurance company in case they could agree 
as to it. The policy contained the following appraisal or arbitration 
clause: "If the insured and the company fail to agree as to the amount 
of loss, each shall, on the written demand of either, made within sixty 
days after receipt of proof of loss by the company, select a competent 
and disinterested appraiser, and the appraisal shall be made a t  a reason- 
able time and place. The appraisers shall first select a competent and 
disinterested umpire, and failing for fifteen days to agree upon such 
ilmpire, then, on the request of the insured or the company, such umpire 
qhall be selected by a judge of a court of record in the comty  and state in 
which such appraisal is pending. The appraisers shall then appraise the 
loss. stating separately the actual cash value at  the time of loss, and the 
amount of loss, and failing to agree shall submit their differences to the 
umpire. An award in writing of any two shall determine the amount 
of IOSS.,~ 

The automobile was wholly destroyed by fire during the life of the 
policy. The insurance company conceded its liability in the premises, but 
a dispute arose between it and Gosnell, the insured, as to the amount of 
the loss sustained. As a consequence, an appraisal of the amount of the 
loss was made in writing by two appraisers appointed by Gosnell and 
the insurance company, and an  umpire chosen by the two appraisers. 
Their written award stated that the automobile had an actual value of 
$365.00 a t  the time of its destruction, and fixed the amount of the loss 
a t  $315.00. The insurance company admitted liability for the last men- 
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tioned sum, and offered to pay the same to Gosnell and Green jointly. 
They refused the tender, and brought this action. 

When properly construed, their joint complaint discloses the uncon- 
troverted matters set out above. I t  alleges additionally that  the loss 
sustained by plaintiffs on account of the burning of the insured auto- 
mobile amounted to $850.00, and prays judgment against the defendant 
for that  sum. The complaint expressly avers that  plaintiffs are not 
bound by the award of the appraisers because it wris made without the 
knowledge or consent of the plaintiff Green, whose mortgage debt is still 
unpaid. The complaint does not contain sufficient allegations to impeach 
the award for fraud or collusion, or for clisqualificatilm of the appraisers. 

The answer asserts that  the appraisal is binding on both plaintiffs, and 
tenders judgment to the plaintiffs accordingly. 

The defendant moved a t  the tr ial  for  judgment on the pleadings con- 
forming to its tender. The court concluded that  the award of the ap- 
praisers bound both plaintiffs, sustained the motion of the defendant, 
and entered a final judgment on the pleadings limibing the recovery of 
the plaintiffs upon the policy to the amonnt of the award, i.e., $315.00. 

The plaintiffs excepted to the judgment and appealed from i t  in open 
court to the Supreme Court. Judge Rudisill thereupon signed an  order 
settling "the pleadings and judgment . . . as the case on appeal," and 
took his final departure from the county without formally adjourning 
the term. 

Thereafter, to wit, on the last day of the term as fixed by statute, the 
plaintiffs filed a verified motion i11 the cause without withdrawing their 
prior appeal from the judgment on the pleadings. They alleged in their 
motion that  subsequent to the rendition of the judgment they discovered 
that  the appraisers had made the award without giving them notice and 
an opportunity to be heard as to the matter submitted, and moved for 
vacation of the judgment and a new trial on that  ground. Judge Rudisill 
heard this motion out of the county and out of the term, and signed an 
order denying it.  The  plaintiffs n0tt.d a second appeal to the Supreme 
Court from this order. 

1V. Y .  W i l k i n s ,  Jr., for plaintif fs,  appellants.  
M.  R. McCou 'n  and  J .  Lee  L n w n d e r  for dcfendan: ,  appellee. 

ERVIN, J. The first appeal raises these questions : 
1. I s  the plaintiff Gosnell, the insured and mortgagor, bound by the 

award of the appraisers? 
2. I s  the plaintiff Green, the mortgagee, bound by i t ?  
I n  deciding these questions, we must assume that the allegations of 

fact in the complaint are true. This is so because the judgment was 
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entered on the pleadings pursuant to the motion of the defendant. Raleigh 
v. Fisher, 232 N.C. 629, 61 S.E. 2d 897. 

The complaint alleges these things concerning the award:  That  Gos- 
nell, the insured and mortgagor, and the insurance company were not 
able to agree upon the amount of the loss; that  they submitted their 
differences in this respect to  appraisal or arbitration; that  an appraisal 
or arbitration proceeding was had;  that the appraisers made an award 
in writing fixing the amount of the loss; and that  the appraisal or arbi- 
tration proceeding was had without the knowledge or consent of Green, 
the mortgagee. There is no allegation of any fraud or collusion. 

Inasmuch as the complaint confesses that  the plaintiff Gosnell was a 
party to the appraisal or arbitration proceeding; the award of the ap- 
praisers is presumed to be valid as to him, and the judgment on the 
pleadings must be upheld as to him unless it can be said that  the corn- 
plaint discloses circumstances entitling him to hare  the award set aside. 
Young z3. Insurance Co., 207 N.C. 188, 176 S.E. 271; Former 1 . .  Wilson, 
202 N.C. 775, 164 S.E. 356; IlenzpJ~ilZ c. Gaither, IS0 K.C. 604, 105 
S.E. 183. 

The only circumstance urged by the complaint for the impeachment of 
the award is that  it was made in an  appraisal or arbitration proceeding 
had between Gosnell and the insurance company without the knowledge 
or consent of Green. Gosnell cannot attack the award on this ground. 
His  attempt to do so offends the plain principle of justice embodied in 
the ancient maxim nerno contra fuctum m u m  venire potesf, meaning 
nobody can come in against his own deed. 

This brings us to the question whether Green, the mortgagee, is bound 
by the appraisal or arbitration proceeding had between Gosnell, the 
mortgagor, and the insurance company without his knowledge or consent. 
The answer to this question is to be found in the language employed by 
the parties to express their agreement. 

Clauses are frequently inserted in property insurance policies to pro- 
tect a mortgagee's interest against loss from the causes insured against. 
These clauses are mainly of two kinds, to wi t :  (1)  The standard or union 
mortpnge clause, which stipulates, in substance, that  the interest of the 
mortgagee in the proceeds of the policy shall not be inralidated by any 
act or neglect of the mortgagor; and (2 )  the open or simple 10s-payable 
clause. which merely provides that  the loss, if any, shall be payable to 
the mortgagee, as his interest may appear. 29 Am. Jur. ,  Insurance, sec- 
tions 552, 553. 

I t  is the accepted position in S o r t h  Carolina and most other states that  
when the standard or. union mortgage clause is attached to or inserted in 
a policy insuring property against loss, it  operates as a distinct and inde- 
pendent contract between the insurance company and the mortgagee, 
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effecting a separate insurance of the mortgage interest. Stock fon  v. 
Insurance Co., 207 N.C. 43, 175 S.E. 695; M a h l e ~  v. Insurance Co., 
205 N.C. 692, 172 S.E. 204; Bennet t  v. Insurance Co., 198 N.C. 174, 
151 S.E. 98, 72 S.L.R. 275; B a n k  v. B a n k ,  197 N.C. 68, 147 S.E. 691; 
B a n k  v. Assurance Co., 188 N.C. 747, 125 S.E. 631; B a n k  v. Ins .  Co., 
187 N.C. 97, 121 S.E. 37; Annotation: 124 A.L.R. 1034. Under this 
interpretation, a mortgagee entitled to share in the proceeds of an  insur- 
ance policy under a standard or union mortgage clause is not bound by 
an  adjustment of the loss, whether by arbitration or agreement, made by 
the insurance company and the mortgagor without his knowledge or 
consent. Beeder v. T w i n  C i t y  F .  Ins .  Co., 5 F. Supp. 805; Scottish 
Union  R. S n t .  Ins .  Co. v. Field,  18 Colo. App. 68, 70 P. 149; Collinscille 
Sav .  Soc. v. Boston Ins .  Co., 77 Conn. 676, 60 A. 647, 69 L.R.A. 924; 
Hartford F. Ins .  Co. v. Olcot f ,  97 Ill.  459; McDowell v. S t .  Paul  F. d2 ill. 
Ins .  Co., 207 N.Y. 482, 101 N.E. 457; Beaver Falls Bldg. & L. Asso. v. 
Allemania F. Ins .  Co., 305 Pa .  290, 157 A. 616; Superior F .  Ins .  Co. v. 
L e d  (Tex. Cir .  App.), 73 S.W. 2d 584. 

'I'hese authorities are not decisive of the present controversy, however, 
for the plaintiff Green claims under an open or simple loss-payable clause. 
Diligent research fails to reveal any North Carolina case passing upon 
the precise question whether a mortgagee protected by such clause is 
bound by an  appraisal or arbitration proceeding between the mortgagor 
and the insurance company, where he is afforded no opportunity to par- 
ticipate in  the proceeding. The decisions i n  other states are in  irrecon- 
cilable conflict. Annotations: 111 A.L.R. 697; 38 3.L.R. 383; 25 L.R.A. 
(3.23.) 741 ; 19 L.R.S. 321 ; 18 Bnn. Cas. 271. 

Nevertheless, the cases i11 this State and the better considered cases 
elsewhere construing the open or simple loss-payable clause point unerr- 
ingly to the conclusion which must be reached if due heed is accorded to 
the language employed by the parties to express their agreement. These 
cases hold that  when an open or simple loss-payable clause is attached to 
or inserted in a policy insuring property against loss, it does not create 
a new or original contract between the insurance company and the mort- 
gagee effecting a separate insurance of the mortgage interest, or abrogate 
the provisions of the policy placing the insurance on the property of the 
mortgagor as owner. Such clause merely makes the mortgagee an  ap- 
pointee of the insurance fund, entitling him to receive rjo much of any sum 
that may become due to the mortgagor under the policy as does not 
exceed his interest as mortgagee, and nothing more. The rights of the 
mortgagee under the clause are wholly derivative, and cannot exceed 
those of the mortgagor. W e l c h  v. Insurance Co., 196 N.C. 546, 146 S.E. 
216; Roper  v. Insurance Cos., 161 N.C. 151, 76 S.E 869; Annotation: 
124 A.L.R. 1034. 
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Since the rights of the mortgagee under the open or simple loss-payable 
clause are dependent entirely upon those of the mortgagor, i t  necessarily 
follows that  a mortgagee claiming under such clause is bound by an  
appraisal or arbitration had in good fai th between the mortgagor and the 
insurance company, even though he was not a party to and had no notice 
of the proceeding. This conclusion finds implicit support in Everharf 
v. Insurance Co., 194 N.C. 494, 140 S.E. 78, where i t  is expressly held 
that  a mortgagee claiming under an  open or simple loss-payable clause 
is bound by an  agreement between the mortgagor and the insurance com- 
pany fixing the amount of the loss, even though he was not a party to the 
agreement. Moreover, our conclusion has explicit support in well con- 
sidered cases in  other jurisdictions. See Collinsville Sac. Xoc. T. Boston 
Ins. Co., supra, and Chandos v. American 3'. Ins. Co., 84 Wis. 184, 54 
N.W. 390, 19 L.R.A. 321. 

We are not compelled, however, to rest our decision solely upon this 
line of reasoning or upon these authorities. The policy named Gosnell, 
the mortgagor, as the insured, and provided in specific terms that  the 
amount of any loss should be determined by appraisers appointed by the 
insured and the insurance company in the event they should fail to agree 
upon the amount of the loss. The complaint shows that the amount of 
the loss has been established by an award of appraisers selected by the 
very persons designated for that  purpose by the policy itself. As there 
was no suggestion in any portion of the policy that  any mortgagee was to 
be notified of any appraisal or arbitration proceeding, the award of the 
appraisers is necessarily binding upon Green, although it was made with- 
out notice to him. Deruy Motor Co. 2%. Insurance Co. of S. A. ,  146 Xan. 
233, 69 P. 2d 677, 111 S.L.R. 692; OfFcer 7'. Americnn Eagle F i r e  Ins. 
Co., 175 La. 581, 143 So. 500; Drogon 2'. Automobi l~  Ins .  CO., 265 Mass. 
440, 164 N.E. 383;  Orenstein v. SPW d ~ r s e y  Tns. Co., 131 S.C. 500, 127 
S.E. 570. 

The plaintiff Green argues with much eloquence that he ought to have 
the right to participate in the adjustment of the loss for his ow11 protec- 
tion. The answer to this argument is simply this:  I t  is otherwise 
"nominated in the bond." The law cannot create contract rights and 
relations for the protection of men who have failed to protect themselves. 

In considering the second appeal, we by-pass without discussion or 
decision the intriguing, but somewhat disconcerting, problem of whether 
a motion for vacation of a judgment and a new trial for newly discovered 
evidence will lie a t  all in a case where the judgment was rendered upon 
the pleadings and no evidence whatever was introduced. Be that  as it 
may, the plaintiffs cannot be heard to complain of the refusal of Judge 
Rudisill to grant  their motion. I f  he had ruled thereon in their favor, 
his ruling would have been without legal force, for their prior appeal 
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from the judgment on tlie pleadings had taken the case out of the juris- 
diction of the Superior Court. Bailey 2). McPherson, ante, 231; Veazey 
v. Durham,  231 N.C. 357, 57 S.E. 2d 377; Lawrence v. Lawrence, 226 
N.C. 221, 37 S.E. 2d 496. Even apart  from these considerations, Judge 
Rudisill had no power on the present record to grant  the motion of the 
plaintiffs to vacate the judgment for newly discovered evidence after the 
expiration of the term in which the judgment was rendered. Crow v. 
XcCul len ,  220 N.C. 306, 17  S.E. 2d 107. That  term ended when Judge 
Rudisill finally left the bench. XcIntosh:  North Carolina Practice and 
Procedure in Cir i l  Cases, section 42. Moreover, Judge Rudisill could not 
have sustained the plaintiffs' motion even if he had had jurisdiction to 
entertain it. The plaintiffs did not bring themselves within the rules 
permitting courts to vacate judgments and grant  new trials for newly 
discovered erideace. Itrid., section 611. The alleged newly discovered 
evidence was not competent, material, or relevant under the pleadings. 
Indeed, i t  was not even newly discovered, for it war; necessarily known 
to the  lai in tiffs when the action was brought and the judgment rendered. 
49 C.J.S., Judgments, section 273. 

For the reasons given, the judgment on the p l e a d i ~ ~ g s  is 
.4ffirmed. 

A. R. KEITH r. D. S. SILVIA. 

(Filed 21 March, 19;il.) 
1. Trial § 5-- 

In civil cases the parties hare the right to select the manner of trial, 
aud may w a i ~ e  trial by jury and submit the controvei^sy to the judge pre- 
siding, or tiley iuny agree to submit the canse to a referee. 

2. Reference § 8- 

The consent of the parties to a reference continues until the order of 
r r fer~nce  is coniplied with by a full report, and prior thereto neither party 
may revoke the order of reference nor change the identity of the referee 
without the consent of the other. 

3. Reference §§ Bc, 8- 

Where a party, after the rxpiration of the date fixed by the order of 
consent reference for the filing of the referee's report, enters into stipu- 
lations in respect thereto and continues with tlie reference until the report 
is prepared and copies thereof nre furnished counsel before objecting, he 
waives his right to complain that the report was not filed by the date speci- 
fied and may not urge the delay as cause for removing the referee. 

4. Reference §§ 512, 18- 

Where the parties waive their right to object to the failure of the 
referee to file his report by the date specifled in the order of consent 
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reference, and there is no evidence that  the referee willfully refused or 
intentionally failed to file his report as  promptly as  conditions would 
permit, the record fails to show dereliction of duty on the part of the 
referee, and the order of the trial court removing him on this ground and 
directing him to refund the amount paid him under the terms of the con- 
sent reference, is error. 

5. Reference 11- 

Where the referee finds all the essential facts a t  issue, which facts are  
supported by evidence and a re  sufticient to support his conclusions of law, 
the mere failure of the referee to divide his report into the subtitles of 
"findings of fact" and "conclusions of law" does not justify the court in 
rejecting the report as  being unacceptable. 

6. Same- 
The broad supervisory power of the trial court to affirm, amend, modify, 

set aside, confirm in whole or in part, disaffirm the report, or make addi- 
tional findings, must be exercised in a n  orderly manner in accord with 
recognized procedure upon exceptions duly entered or motion directly 
attacking the validity of the report, and the trial court may not vacate 
ex mero motu a report upon which no attack has been made by any of the 
parties. G.S. 1-194, G.S. 1-195. 

7. Same- 
Motion for a n  order directing the referee to show cause why he should 

not be removed cannot constitute a n  attack upon the report of the referee 
thereafter filed, and therefore the report is not before the trial court and 
he may not vacate the report upon the hearing of such motion. 

8. Same- 
Where there are  no exceptions to the findings of fact made by the 

referee in a consent reference they a re  binding upon the Superior Court 
and become in effect facts agreed, and if no exceptions are  filed the report 
should be affirmed and judgment entered in accord therewith. 

APPEAL by  defendant f rom Rudzkill, J., October Term. 1950, HEX- 
DEBSON. 

Civil action to  recover rent  due under  a lease contrar t .  
Plaintiff leased to defendant a garage building i n  the  Ci ty  of Wilming- 

ton  for  a term of one year. T h e  contract provides t h a t  the term should 
be extended automatically f o r  a fu r ther  term of three years  "unless 
written notice is  g i ren  b y  Lesbee sixty days prior to  the expiration of the 
original lease of their  intention t o  cancel." 

The  plaintiff, contending t h a t  the term was extended f o r  want  of notice 
of cancellation, sues fo r  rent accruing dur ing  the extended period. De-  
fendant  denies liability on the grounds he  gave due notice and plsintiff 
accepted the  tenant  to  whom he, the defendant, had  sublet the premises. 

T h e  defendant moved the  court t h a t  the cause be removed to N e w  
Hanover  County f o r  the convenience of witnesses, etc. T h e  motion came 
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on for hearing a t  the January  Term 1950. Pending the hearing, the 
parties agreed to a reference, the hearing to be held jn Wilmington, N. C. 
The court, pursuant to the agreement. entered its order referring the 
cause to the Honorable D. H. Bland who was directed to file his report 
on or before April 10, 1950. 

Hearings mere had before the referee and he, on 19 August 1950, fur- 
nished counsel for plaintiff and defendant with copies of his report which 
was filed with the clerk of the Superior Court of Hendersoii County on 
15 September 1950. On 13  Septernber 1950 counsel pepresenting plaintiff 
and defendant entered into a written stipulation, "for the conrenience of 
attorneys," that  "on or before October 14, 1950, either plaintiff or  defend- 
ant  may file Exceptions to the Referee's Report filed in this cause with 
the Court on August , 1950; may file Motion to confirm said report, 
or may file Motion to re-refer or submit Issues to the Court." 

On or about 12 September 1950 counsel for  plaintiff residing in  Hen- 
derson County filed a written motion for an  order (directing the referee 
"to show cause why he should not be reinoved as Referee and be ordered 
to return all monies paid to him for his services, which he has not per- 
formed in accordance with the order of the Court." The n~ot ion  was 
based on the allegations that  the referee "has not filed any report despite 
the fact that  several terms of Superior Court hare  been held in Henderson 
County, and he has been urged and requested to make the report," and 
the delay has "caused the plaintiff to bring another suit to recover posses- 
sion of the building and caused him to lose some $500.00 in rents unless 
he shall prevail in this cause." On 12 September 1950 the Honorable 
Luther Hamilton, purporting to act as a special judge, issued a rule 
directed to the referee and requiring him to appear 011 9 October 1950 and 
"show cause why he should not be removed as Referel. and why he should 
not be ordered to return all monies paid to him on account thereof." 

.It the October Term. which convened 9 October 1950, Rudisill, J., 
found certain fact., and upon the facts found ordered that  ( I )  the referee 
he removed effective 12 September 1950, (2 )  the report filed be rejected 
as being unacceptable, and ( 3 )  thc refwee refund t h ~  an~ounts  paid to 
him under the consent ordrr. The o r d e ~  was signed out of term by con- 
sent 21 October 1950. 

T o  the ordrr  entered tlic defcndant excepted and al~psaled. 

L. R. Prince for p l a i n f i f  appel lee .  
-7. E. P h i p m n n  nnd I i ~ l l u r n  .R. I l u m p h r e y  for cl~fcnrlont a p p e l l n n f .  

BARNHILL, J. The order of the court below discharging the referee 
must be held for error. I n  civil cases the parties have the right to select 
the manner of trial of their cause. They may waive trial by jury and 
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submit the controversy to the judge presiding, or they may agree to sub- 
mi t  the cause to a referee. When, as here, the parties agree upon a 
reference, the consent of the parties continues until the order of reference 
is complied with by a full report. The order cannot be reroked a t  the 
election of one of the parties without the consent of the other. E'lemming 
v. Roberts,  77 N.C. 415; T r u s t  Co. v. Jenk ins ,  196 N.C. 428, 146 S.E. 68; 
Mills  v. Real ty  Co., 196 N.C. 223, 145 S.E. 26; Smi fh  1.. Hicks ,  108 
N.C. 249. 

The consent extends not only to the terms of the reference but also to 
the person of the referee. The referee selected by the parties, or by their 
consent, must continue as such until the order has been fully executed 
and the final report made, unless by like consent another is substituted in 
his stead. Flentming v. Roberts,  supra. 

We do not mean to say that  the court may not discharge a referee for 
willful failure to discharge his duties or for intentional disregard of the 
order of reference, T r u s t  Co. v. Jenk ins ,  supra. But  no such cause is here 
made to appear. 

I t  is true the court concluded "That the Referee has not performed his 
duties and has indicated a lack of responsibility to his duties as Referee," 
but this conclusion is bottomed on two specific findings of fac t :  (1 )  The 
referee was directed to file his report on or before 10 April 1950, and 
( 2 )  the referee "failed and refused" to file his report until the order 
signed by the Honorable Luther Hamilton was served on him. 

The report was not filed by 10 April 1950 as in said order directed. 
Even so, plaintiff is i n  no position to assert that fact as cause for remov- 
ing the referee. The parties continued with the reference without objec- 
tion until the report was prepared and copies thereof were furnished to 
counsel, actually entering into stipulations in respect thereto as late as 
13  September, after the motion herein was filed in court. , h y  cause 
for objection that  the referee failed to file the report as in ?aid order 
directed was waived. A party to a reference will not he permitted to 
proceed with the reference after the day fixed for the final report, without 
objection, thereby taking his chances of a decision in his favor, and then 
a t  a later stage, after a decision has been or seems likely to be rendered 
against him, for the first time, urge the delay as cause for ren~or ing the 
referee. A n d r e w  v. Jordan,  205 N.C. 618. 

The able and conscientious attorney to whom this cause was referred 
encountered those conditions so often arising in reference matters which 
serve to delay a prompt report. AS disclosed by the repoyt filed, this 
delay was caused in large part  by counsel for the parties. Counsel who 
actually appeared a t  the hearings before the referee hare  not seen fit to 
challenge or contradict these statements. The record remains devoid of 
any substantial grounds for a conclusion that  the referee willfully refused 
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or intentionally failed to file his report as promptly as conditions would 
permit. 

The amounts paid the referee were paid by the parties under the terms 
of the consent reference. The court was without authority to require the 
referee to refund the same. 

Likewise, that  part of the order which rejects the rcport of the referee 
"as being unacceptable" must be held for error. T h i ~  for two reasons: 
(1 )  I t  i s  based 01; specific findings of fact which are unsupported by the 
record, and (2 )  the report was not before the judge for consideration. 

The judge found that  the referee in his report cloes not set out his 
findings of fact and conclusions of law, and he failed to file !iis report 
in the time allowed by the order. While the referee does not divide his 
report into subtitles, "findings of fact" and "conclusions of law," as is 
sometinles done, he found all the essential facts a t  issue. The facts found 
are supported by evidence and are sufficient to support his conclusions 
of law. On this record the delay in filing the relhort is no cause for 
rejecting the same. 

The judge of the Superior Court, in the exercisc of his superrisory 
power and under the statute, G.S. 1-194, may affirm, amend, modify, set 
aside, confirm in whole or in part, or disaffirm the report of a referee, or 
he may make additional findings of fact and enter judgment on the report 
as thus amended. -1nderson u. M c R a e ,  311 N.C. 197, 189 S.E. 639, and 
cases cited. But this does not mean that  the judge may, ex m e r o  motu ,  
vacate a report upon which no attack has been made b<g any of the parties. 
The authority must be exercised, if a t  all, in an orderly manner in accord 
with recognized rules of procedure. "Either party . . . may move the 
judge to review the report, and set aside, modify or confirm i t  in whole 
or in part  . . . ," G.S. 1-194, and the report "maj be excepted to by 
either party . . . and reviewed in like manner and with like effect in all 
respects as in caws on appeal . . ." G.S. 1-195. 

The broad supervisory power of the judge is to be exercised in ruling 
upon exceptions duly entered, or some motion dirwtly attacking the 
validity of the report. C o n f m c t i n g  Co. z*. Power Co., 195 N.C. 649, 143 
S.E. 241; lt'nllnrc I $ .  I jenner, 200 N.C. 124, 156 8.13. 795; T h i q p ~ n  c. 
T r u s t  Po., 200 S.C.  201, 165 S.E. 720; I iolder 71. X o r f g a g e  Co., 214 
N.C. 128, 198 S.E. 580. 

Speaking to the subject in . lnderso?~ u. I l f cRae ,  supra ,  S f a c y ,  C'. J.. 
qays: "This hc may do, however. only in passing upon the exceptions, 
for in the a b w i c ~  of exceptions to the factual finding3 of a referce, such 
findings are concl~isive . . . and where no exceptions are filed, the case 
is to be determi~:ed upon the facts a6 found by the wferee." McIntosh 
P. g: P. 577. 
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Plaintiff's motion does not assail the report of the referee. Indeed, 
a t  the time the motion was entered, the report had not been filed. N o  
exceptions have been entered. The cause, by the stipulations of the 
parties, had in effect been continued until 14 October. The  report was 
not before the judge for consideration. The order rejecting the same 
must be vacated. 

I n  this connection i t  is interesting to note that the record presents a 
somewhat novel situation. While the order was signed out of tern1 
21 October, i t  is made retroactive and effectire as of 12 September. Thus 
the order rejects as being unacceptable a report which was not on file on 
the effective date of the order. 

On a consent reference, findings of fact made by a referee, in the 
absence of exceptions thereto, are conclusive on the hearings in the Supe- 
rior Court as they are on appeal to this Court. The findings to which 
no exceptions are entered become in effect facts agreed. Bank v. Graham, 
198 N.C. 530, 152 S.E. 493; Salisbury v. Lyedy,  208 X.C. 386, 180 
S.E. 701. 

Therefore, for the reasons stated, the report filed by the referee must  
be restored to its rightful place on the civil issue docket. I n  the absence 
of exceptions thereto, i t  should be affirmed and judgment entered in 
accord therewith. 

Error  and remanded. 

OSSIE BISHOP, TRADING A N D  DOING BUSIKESS A 6  BISHOP CONSTRUCTION 
COMPANY, v. D. H. BLACK AND E. L. HAZEN, TRADING AS MOUNTAIN 
CREST FL4RMS, AND VINNIE BLACK. 

(Filed 21 March, 1951.) 

1. Appeal and Error 8 10u- 
An exception to the order for the disbursement of the funds remaining 

in the hands of the receiver in accordance with the receiver's report there- 
tofore filed, to which no exception was taken, presents the correctness of 
the judgment for review, and the alleged error being presented by the 
record proper, no case on appeal is required. 

2. Receivers 5 lad- 
Where there are no exceptions to the receiver's report, an exception to 

the order of the court directing the disbursement of the funds remaining 
in the receiver's hands presents the question of whether the priority of 
payment directed is correct upon the findings of the receiver. 
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3. Receivers 9 1 2 0  

Under the provisions of R.S. 3466, 31 U.S.C.A. 191, the United States is 
entitled to priority upon its claim for tares immediately upon the appoint- 
ment of a receiver provided the debtor is insolvent a t  the time of the 
appointment, irrespective of the time its claim for tares is docketed in 
the district. 

4. S a m e  
While the right of the United States to priority on its claim for taxes 

against an insolvent is not enforceable "against any mortgagee, pledgee, 
purchaser, or judgment creditor until notice thereol has been filed by the 
collector," 26 U.S.C.A. 3672, creditors who have atlached property of the 
debtor prior to the appointment of the receiver but who have not reduced 
their claims to judgment a t  the time the right of the United States to 
priority of payment arises, do not come within this category and they 
are not entitled to priority over the claim for taxes. 

Where all claims filed with the receirer which were secured and superior 
to the claim of the United States for taxes have been paid in full, the 
claim of the United States for income taxes due from the debtor, filed 
with, approved and reported by the receiver, is entitled to full satisfaction 
out of the assets of the insolvent before any other claim or charges of other 
creditors can be paid from the assets. 

.IPPEAL by the United States from Rtdisill, J., December Term, 1950, 
of HENDEI<SOA-. 

This  is  an action instituted 11 October, 1949, in which the plaintiff 
alleged the defendants D. H. Black and ('. L. Hazen, trading as Mountain 
Crest Farms, were nonresidents of S o r t h  Carolina;  that  they were in- 
debted to him in the sum of $1,705.88, and in which a warrant of attach- 
ment was issued and levied on certain personal property belonging to 
the defendants. 

The plaintiff further alleged othcr creditors had f i l d  suits and attached 
property of the defendants; that  the debts of the defendants amounted to 
approximately $100,000, and that  a large number of additional creditors 
were preparing to file suits and attach their property. Wherefore, the 
plaintiff prayed the court to appoint a receiver to take over the assets of 
the defendants and to restrain the creditors from instituting further suits 
and to require all the defendants' creditors to file their claims with the 
receiver in order that  such claims might be adjudicated in said receiver- 
ship. Accordingly, a temporary receiver was appoinl-ed and the appoint- 
ment was made permanent on 7 November, 1949. Thereafter, on 6 
March, 1950, the Receiver made his report to the March Term of the 
Superior Court of Henderson County, the pertinent parts of which are 
as follows : 

"The undersigned duly appointed receiver in the above entitled action 
respectfully reports to the court . . . a list of the names of all creditors 
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who have filed claims with him, as receiver, with the finding by the 
receiver as to the priority of each claim as provided by statute: 

"1. The cost of this action to be taxed by the court. 
"2. State Trust Company mortgage on real estate together with col- 

lateral note secured on bean seed, $23,052.22. This the receiver finds to 
be a first lien and prior claim on the money derived from the sale of the 
real estate and equipment of the defendants. 

"3. State Trust  Company, $7,158.83. Secured by chattel mortgage on 
farm equipment which has already been paid under former order of the 
court. 

"4. To the U. S. Government for income tax liens filed: amount at  
this time not absolutely determined, but approximately, $2,691.39. 

"5. Any other taxes that may be due the Government of the U. S., or 
the State of North Carolina, that have not been filed with the Receiver. 

('6. Ossie Bishop, the sum of $715.00 by reason of sale of Buick auto- 
mobile to W. R.  Johnson for the sum of $730.00, which automobile had 
been attached by said Ossie Bishop prior to the appointment of your 
Receiver, your Receiver finding as a fact that such attachment constitutes 
a prior lien on funds derived from said sale. 

"7. T o  Ben Israel the sum of $632.14, by reason of said Ben Israel 
having attached one Ford Truck which was sold to W. R. Johnson for 
the sum of $1,000 prior to the appointment of the Receiver in this cause, 
which the Receiver finds is a prior lien on the funds derived from the 
sale of said truck." 

The report then deals with additional preferred claims, not pertinent 
to this appeal, and lists the common creditors who are entitled to share 
ratably in any assets remaining after payment of the preferred claims. 

No exceptions were filed to the report of the Receiver. 
After the payment of items two and three, as shown in the report of 

the Receiver, the only assets remaining in the hands of the Receiver, is 
a sum slightly in excess of $1,000. 

9 t  the December Term, 1950, of the Superior Court of Transylvania 
County, the court entered an order purporting to determine the parties 
entitled to receive the funds then in the hands of the Receiver. 

The court held that since the Receiver was appointed on 12 October, 
1949, and "the Collector of Internal Revenue did not transfer and have 
docketed its claim from the State of Florida to the Collector of Internal 
Revenue, in Greensboro, against the defendants until several months 
thereafter," the United States is not entitled to recover on its claim. 
The order then states that the remaining parties having entered into an 
agreement prorating their claims which were approved by the Receiver 
as a preference, or preferred claim, the court ordered the Receiver to pay 
to Ben Israel the sum of $250.00, to Ossie Bishop $550.00, and to the 
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State Trust  Company the sum of $200.00, and to  file his report and be 
discharged. 

This judgment was entered by consent of the attorney of record who 
represents the plaintiff Ossie Bishop, and who also represented the 
Receiver a t  the hearing below, and by the respective attorneys represent- 
ing  State Trust  Company and Ben Israel. 

Upon being apprised of the entry of this judgment, the United States 
excepted thereto and gave notice of appeal to the Supreme Court. 

A. J .  Redden  for Ossie Bishop.  
0. B. Crowell  for S f a t e  T r u s t  C o m p a n y .  
P a u l  K.  Barnwel l  f o r  B e n  Israel ,  appellees. 
T h o m a s  ,4. 17zzell, JT . .  17nited S f a t e s  Attorney, and J a m e s  B. Craven .  

J r . ,  Ass t .  Gnitpd S t a f e s  A t t o r n e y ,  for appellant.  

DENNY, J. The appellees move to dismiss the appeal for that  the 
appellant failed to serve a statement of case on appeal pursuant to the 
order entered by his Honor on 13  December, 1950, and for the further 
reason that  110 notice was given the appellees or their attorneys of the 
hearing when the court adjudged that  the record proper should consti- 
tute the case on appeal. 

The correctness of the judgment entered below is the only question 
posed for decision, and tha t  is presented by the exccytion noted. 

When an error relied on by the appellant is presented by the record 
proper, no case on appeal is  required. Russos  v. Bai ley ,  228 N.C. 783, 
47 S.E. 2d 22. This cause was heard below on the report of the Receirer, 
therefore it was unnecessary to serre a case on a p p a l .  Reece v. Reece,  
231 N.C. 321, 56 S.E. 2d 641; P r i l v t f e  I * .  Al len ,  227 N.C. 164, 41  S.E. 2d 
364; Bessemer Co.  a. I Inrdware  Co., 171 N.C. 728, 88 S.E. 567; C o m -  
missioners v. Scalrs ,  171 N.C. 523, 88 S.E. 868. The motion to dismiss 
i s  denied. 

The appellant excepts and assigns as wror  the signing of the judgment 
entered below in that  i t  directs the disbursement of the remaining assets 
in the hands of the Receiver in a manner contrary i,o the law governing 
priority of payments among creditors, and for the further reason that  his 
Honor had no'jurisdiction to  reverse the findings of the Receiver in the 
absence of appropriate exceptions to hi:: report. 

I n  the case of S u r e f y  Corp. v. S h a r p e ,  232 N.C. 98, 59 S.E. 2d 593, 
Ervin, rJ . ,  speaking for the Court, sets out in a very comprehensive 
manner the duties of a receiver. I t  is pointed out that  "the receiver 
must pass upon the validity and priority of the claims presented to him. 
and allow or disallow them or any part  thereof, and notify claimants of 
his determination. . . . G.S. 55-152. . . . When this is done 'any inter- 
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ested person' may except to the reported finding of the receiver as to the 
claim, and contest such finding in the original receivership action with- 
out any leave from court provided he files his exceptions in apt  time. . . . 
G.S. 55-152." 

S o  exception having been taken to the report of the Receiver, this 
appeal turns upon whether the United States is entitled to priority of 
payment on the findings of the Receiver. 

The Congress of the United States in 1797 enacted a statute con- 
ferring upon the government a right of priority in payment out of the 
assets of an insolvent debtor of all claims due the United States. There 
has been no substantial change in this statute in the meantime, which is 
nolv R.S. 3466, 31 U.S.C.A. 191, the pertinent part  of which reads as 
follows: "Whenever any person indebted to the United States is insol- 
vent, or whenever the estate of any deceased debtor, in the hands of the 
executors or administrators, is insufficient to pay all the debts due from 
the deceased, the debts due to the United States shall be first satisfied." 

"It is well settled that the priority statute does not create a lien upon 
the debtor's property in favor of the United States, but merely confers 
upon the government a right of priority i11 payment out of that  property 
in the hands of the debtor's assignees or other representatives, under the 
conditions specified in the statute.'' 28 Am. Jur., Insolvency, section 73, 
p. 819. Bramwel l  I? .  United S ta tes  F i d e l i f y  & G .  Co., 269 U.S. 483. 
70 L. Ed. 368; Cni ted  S ta tes  v. E m o r y ,  314 r . S .  432, 86 L. Ed.  314; 
44 C.J.S., Insolvency, section 14 (b ) ,  p. 374. 

The priority of the United States, under the provisions of the above 
statute, attaches upon the appointment of a voluntary or involuntary 
receiver, Gordon c. Campbe l l ,  329 U.S. 362, 91 L. Ed.  348, or upon the 
date of debtor's assignment for the benefit of creditors, United S ta tes  a. 
Waddi l l ,  Hol land & F l i n n ,  323 U.S. 353, 89 L. Ed.  294; Cni ted  S ta tes  
a. T c s a s ,  314 U.S. 480, 86 L. Ed. 356; Price  c. 7-n i f ed  S t a f e s ,  269 U S .  
492, 70 L. Ed. 373; I n  re X i t che l l ' s  Restcrurnnf,  Del. , 67 A. 2d 
64;  Spokane  Merchants'  h s o .  v. S t a t e ,  15 Wash. 2d 186, 130 P. 2d 373. 

IIowever, the right to priority of payment under the above statute does 
not give the government any lien or right that may be enforced "against 
any mortgagee, pledgee, purchaser, or judgment creditor until notice 
thereof has been filed by the collector" in accordance with the provisions 
of 26 U.S.C.A. 3672. 

The appellees, Ossie Bishop and Ben Israel, are creditors who at- 
tached property of the debtors prior to the appointment of the Receiver. 
E ren  so, they had not reduced their claims to judgment a t  the time the 
right of priority of payment in favor of the government arose. Hence, 
they cannot claim priority under the above statute. They mere not mort- 
gagees, pledgees, purchasers or judgment creditors a t  the time the right 
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to priority of payment arose in favor of the United States. Cnited 
States v. Texas, supra; MacXenzie v. United States (C.C.A. 9th Cir.), 
109 F. 2d 540. 

Moreover, prior to the adoption of 26 U.S.C.A. 3670, 3671 and 3672, 
not even innocent purchasers for ~yalue, holders of recorded mortgages, 
or of unsatisfied judgments of record were protected from an unrecorded 
tax lien. United States 1 % .  Snyder, 149 U S .  210, 37 L. Ed. 705; Mac- 
Kenzie v. United States, supra. 

It is well, however, to keep in  mind that  priority of payment in favor 
of the government within the meaning of R.S. 3466, 31 U.S.C.A. 191, 
does not arise unless the debtor is insolvent. Louisiana State University 
a. Hart, 210 La. 78, 26 So. 2d 361, 174 A.L. R. 1:366; United States v. 
Oklahoma, 261 U.S. 253, 65 L. Ed.  638. Bu t  where a receiver is ap- 
pointed the insolvency of the debtor, a t  the time of the appointment, is 
clearly demonstrated when i t  appears his assets when liquidated are 
insufficient to satisfy the claims of contesting creditcrs. Gordon 2'. Cnmp- 
bell, supra. 

Now, as to the appellee. State Trust  Company, it is difficult to under- 
stand why the court below approved the payment of any portion of the 
funds remaining in the hands of the Receiver to this claimant. I t  appears 
from the record that  the State Trus t  Company iiled only two claims 
with the Receiver and that  both of them were paid in full. Furthermore, 
the only reference to an  additional claim by this concern is found in an 
order signed by his Honor 10 October, 1950, which contains the follo~ving 
statement: "The court fu r thw finds that  the State Trust  Company has 
a claim in the amount of $1,020.00, which it claims to be a first claim 
prior to the three creditors set u p  in said report." How this claim arose, 
why i t  was not filed with the Receiver, and why it should be allowed as 
either a preferred or common claim is not disclosed by the record. 

Since i t  appears that  all claims filed with the Receiver, which were 
qecured and superior to the claims of the United Skates under the pro- 
visions of 26 U.S.C.A. 3670, 3671 and 3672, have been paid in full, it  is 
our opinion, and we so hold, that  the claim of the United States for 
income taxes due from the debtors, claim for which was filed with, ap- 
proved and reported by the Receiver, is entitled to full satisfaction out 
of the assets of the insolvent debtors before any additional claim or 
charge is paid except the costs incident to the receivership. 

The judgment entered below is racated and this cause is remanded for 
judgment in accord with t h i ~  opinion. 

E r ro r  and remanded. 
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J. W. HALL, AD~~IXISTRATOR OF THE ESTATE OF BETTY S U E  HALL, v. HAR- 
LEYSVILLE MUTUAL CASUALTY COBIPANT AND THE MUTUAL AUTO 
FIRE INSURANCE COMPANY. 

(Filed 21 hfarch, 1931. ) 
1. Pleadings § 17- 

A demurrer should point out the particular facts which should have 
been, but a re  not alleged. 

2. Insurance § 4& 
Where a policy insures against liability as distinguished from mere 

indemnity, coverage attaches when liability attaches regardless of actual 
loss by insured a t  the time, which coverage inures to the benefit of a n  
injured third person who may sue the insurer a s  soon as  the liability of 
the insured has been established by judgment, a fortiori  where the policy 
itself provides that such injured person who has secured judgment against 
insured is entitled to recover under the policy. 

Complaint in an action by the injured third person against insurer in 
a liability policy will not be held demwrable for failure to identify the 
particular vehicle insured when the policy provides coverage as  to any 
other automobile driven by insured, and the complaint identifies insured 
as  the driver of the vehicle causing the injury. 

4. Insurance § 44d- 
Complaint in a n  action by the injured thirtl person against insurer in 

a liability policy alleging notice to insurer of plaintiff's claim and insurer's 
refusal to appear and defend the action against insured, and the obtaining 
of judgment against insured, is held not denl~irrable for failure to allege 
compliance by insured with the conditions and terms of said policy, since 
conditions as  to the conduct of insured subsequent to the accident relate 
to affirmative defenses notwithstanding they may be designated as  condi- 
tions precedent, and plaintiff is not required to negative the existence of 
an affirmative defense. 

.\WEAL by defendant f rom . L r i n ~ f r o r ~ ~ .  J . ,  October Term,  1950, 
WILHES. 

Civil action by third p a r t y  beneficiary to recover on automobile lia- 
bility insurance policy, heard on demurrer .  

T h e  plaintiff alleges the death of his  intestate as  the proximate result 
of the  negligent operation of a motor whic le  by one Ernes t  Cleary, the 
recovery of judgment against Cleary f o r  said n r o n g f u l  death,  the re tu rn  
of execution n d l n  bona, the  issuance bv  defendant  of its automobile 
liability insurance policy insuring Clearg against liability f o r  damages 
because of bodily i n j u r y  or  death sustained b y  a n y  person a s  a result of 
Cleary's operation of a motor vehicle, notice to  defendant of the original 
action against Cleary, and t h a t  the  policy was i n  ful l  force and effect a t  
the  t ime of the  i n j u r y  to  and death of his  intestate. 
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HALL v. C A ~ ~ A L T Y  Co. 

Defendant demurred for that  "the complaint fails to state a cause of 
action against these defendants for that" (1) "it s.lleges or attempts to 
allege a n  obligation between the plaintiff and these defendants when, in 
fact, no such obligation exists;" (2 )  "there are no allegations in  said 
complaint which create in the plaintiff any right to be a proper party 
plaintiff i n  a n  action against these defendants;" ( 3 )  "the complaint does 
not allege that  either a contract or a breach thereof exists that  would 
give rise to a cause of action between plaintiff and these defendants." 

The demurrer was overruled and defendant appealed. 

W. H.  iMcElwee, Jr., a n d  .R. P. Crouse for plaintiff: rcppellee. 
Broughton,  Teague 6. Johnson and Larry 8. ilfoore for defendant 

appellants. 

BARNHILL, J. I t  is to be noted in the beginning that  the demurrer is 
in general terms. I t  does not point out any particular fact which should 
be but is not alleged. I t  seems to be directed solely to the contention that  
plaintiff as a third party beneficiary has no right to maintain an  action 
on the policy. Even so, we take note of certain contentions advanced by - .  

defendant in its brief as to why the complaint fails to state a cause of 
action. 

I t  is settled law with us that  where the policy of insurance is against 
liability and not of indemnity and the liability of the insured has been 
established by judgment, the injured person may maintain an action on 
the policy of insurance, that  is, coverage attaches when liability attaches, 
regardless of actual loss by the insured a t  the time, and the coverage 
inures to the benefit of the party injured. Distributing Co. I:. Insurance 
Co., 214 N.C. 596, 200 S.E. 411; 6 Blashfield, P a r t  2, 104. 

But  here plaintiff is not required to look to, and we need not cite, 
former decisions of this Court. The right of action by a third party 
beneficiary is stipulated in the policy. 

'(Any person or organization or the legal represcntative thereof who 
has secured such judgment (against the insured) or written agreement 
(agreement signed by the insured, the claimant, and the company) shall 
thereafter be entitled to recover under this policy to  the extent of the 
insurance afforded by this policy." 

The  policy of insurance which is made a par t  of the complaint insures, 
primarily, against liability arising out of the operat on of the particular 
motor vehicle described in the policy. Defendant in its brief contends 
that  as i t  is not alleged the death of plaintiff's intes1:ate arose out of the 
negligent operation of this particular vehicle, the complaint fails to 
state a cause of action against defendant. But, on this record, such is 
not the case. The rider attached to the policy provides that  "If the 



N; C.] S P R I N G  TERM, 1951. 341 

named insured is an individual who owns the automobile classified as 
'pleasure and business' or husband and wife either or both of whom own 
said automobile, such insurance as is afforded by this policy for bodily 
injury liability . . . with respect to said automobile applies with respect 
to any other automobile, subject to the following provisions . . ." And 
the provisions attached do not necessarily exclude the automobile involved 
in the collision which caused the death of plaintiff's intestate. That 
remains a matter of proof at  the hearing. The allegation in this respect 
is sufficient to repel the demurrer. 

The plaintiff alleges notice to defendant of plaintiff's claim and de- 
fendant's refusal to appear and defend the original action against the 
insured. While the defendant now directs attention to the failure of 
plaintiff to allege that the insured complied with the conditions and 
terms of said policy, i t  cites no decision from this or any jurisdiction 
in which it is held that such allegation is essential to the statement of a 
cause of action upon a liability insurance policy. 

"The designation of the condition as a condition precedent does not 
necessarily vary the court procedure or the rules of evidence which places 
the burden of proving an affirmative defense upon the party making it, 
especially where the condition relates to the conduct of the insured subee- 
quent to the accident maturing the liability." MacClure v. Casualty Co., 
229 N.C. 305. Plaintiff is not required to negative the existence of an 
affirmative defense. 

Whether plaintiff may offer evidence sufficient to bring his cause 
within the rule which renders defendant liable under its policy to the 
party injured by the negligent operation, by the insured, of an automobile 
covered by the policy is a question which must await the day of trial. 
The allegations contained in his complaint are sufficient to entitle him to 
the right to attempt to do so. This is all we are now required to decide. 

The judgment overruling the demurrer is 
Affirmed. 

STATE v. CHARLIE ALSTON AND JESSE ALSTOS. 

(Filed 21 March, 1951.) 

1. Criminal Law 9 52a (3)- 

Circumstantial evidence is a recognized and accepted instrumentality 
in the ascertainment of truth, and in many cases is sufficient to overrule 
defendant's motion to nonsuit even though the individual facts may be 
weak in themselves when they present a strong case considered together. 
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2. Criminal Law 52a (1)- 

Upon motion to nonsuit the court is required to ascertain merely whether 
there is evidence to sustain the allegations of the indictment, and not 
whether it be true or the jury should believe it. 

3. Larceny § 7--Circumstantial evidence of guilt of llarceny held sufficient. 
Evidence tending to show that on the morning following the night the 

tobacco of the prosecuting witness was stolen, defendants were seen in the 
truck owned by one of them when it became stuck (on the side of the road, 
that the truck was then loaded with tobacco, but th,at later when the truck 
was pushed out of the ditch there mas no tobacco in it, and that the tobacco 
belonging to the prosecuting witness was thereafter found in the woods 
opposite the place where the truck had been stuck, i s  held sufficient, with 
the other circumstantial e~idence in the case, to o~erru le  defendant's mo- 
tions to nonsuit in this prosecution for housebreaking and larceny. 

APPEAL by defendants, Charlie Xlston and Jesse Alston, from Parker,  
J., and a jury, a t  J anua ry  Criminal Term, 1951, of WARREN. 

Criminal prosecution tried upon a two-count bill of indictment charg- 
ing both defendants with the perpetration of the following offenses on 
1 2  October, 1950: ( 1 )  breaking and entering a building wherein leaf 
tobacco belonging to Willis Pri tchard was stored and kept, with intent 
to commit larceny therein contrary to G.S. 14-54; and ( 2 )  larceny of leaf 
tobacco of the value of one thousand dollars, the property of Willis 
I'ritchard. 

The State's evidence tends to show that Willis Pritchard had stored 
about fifteen hundred pounds of leaf tobacco, of the value of approxi- 
mately one thousand dollars, in a dwelling-packhouse near his home. H e  
last saw the tobacco on 10 October, 1950. When he returned to the pack- 
house on the morning of 12 October. 1950, the locks had been broken and 
pulled off and all of the tobacco was gone. Ear ly  that  night Sheriff Roy 
Shearin and others, including Willis Pritchard, while out searching for 
clues, saw signs on the shoulder and side of the Lickskillet-Inez dir t  road, 
a t  Walker's Hil l  about ten miles from the Pri tchard place, indicating 
that  a motor vehicle had been stuck in the side ditch, next to a thick 
wooded area, with dense undergrowth extending u p  to  the road. They 
saw a leaf of tobacco on a bush side of the road. Out in the thicket. 
from thir ty feet to a hundred yards from the side of the road. they found 
about eleven hundred pounds of leaf tobacco hidden in stump holes, 
behind bushes, and in low places. Willis Pri tchard testified that  the 
tohacco was his and he identified it from the way i t  was t ied;  he said it 
had been tied by his mother who is left-handed, by his tenant, his tenant's 
wife;and by himself; that  his mother, because of arthritis in her hands, 
tied loose left-hand ties and capped i t ;  that he, Wil?is Pritchard, made a 
tie with a big, long head without cap ;  that his tenant's wife made a "near" 
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medium-size head with cap;  that  his tenant tied a head about the same 
as his but with not quite as many leaves in a bundle. About fifty or sixty 
tobacco sticks were found in the woods with the tobacco and also a tobacco 
rack, which Willis Pri tchard identified as his. H e  said he made the 
rack out of "one by fours" and knew it, and that  the sticks were made 
bv his father out of cut oak and that  he knew them. 

The same night the tobacco mas found, and only a short while there- 
after, Sheriff Shearin saw both defendants a t  a nearby store. Charlie 
Alston's truck was there, in a muddy condition, and the Sheriff asked 
him if he had been stuck and Charlie replied: "Yes, that  i t  had been 
stuck on Walker's Hill." 

The witness Arthur Robinson testified in substance that  he remem- 
bered when the tobacco was stolen; that  he met Charlie Alston that  morn- 
ing just before sunrise on the Lickskillet road;  that  when they met, 
Charlie pulled his truck too f a r  to the side and hit the soft shoulder and 
ran into the ditch;  that, after passing, he looked back and saw the truck 
qtanding in the ditch, and that the truck had tobacco on it,-he estimated 
about twelve hundred pounds. 

Luther Palmer testified that  he was in the car with Arthur Robinson 
and recognized both defendants on the truck and saw tobacco on it. 
R e  said he later showed the Sheriff where they met the truck and saw i t  
get stuck. 

Rufus Dent testified that  about 5 :00 or 5 :30 o'clock a.m. of the "day 
when Sheriff Shearin came there that  night when they said Mr.  Pritch- 
ard's tobacco was stolen," he met Charlie Alston walking u p  the Lick- 
skillet road about half a mile from where the truck was stuck and went 
back to help him push i t  out. Jesse Alston was a t  the truck when he 
arrived; that  he, with the help of some others, pushed the truck out of 
the ditch. H e  said he did not see any tobacco on the truck a t  that  time. 

G. R. Rooker, Deputy Sheriff. testified that  Arthur Robinson pointed 
out to him the place where he said the truck was stuck, and that  i t  was 
opposite where the  tobacco was found. 

There was other evidence corroborative of and cumulative to the fore- 
going evidence tending to show that the defendants' truck was seen with 
tobacco on i t  before i t  reached the place where it was stuck, and that  
none was on i t  when seen thereafter. 

The defendants went upon the witness stand and admitted being on 
the Lickskillet road in the early morning of 1 2  October, 1950. They 
further admitted that  the truck they were operating got stuck a t  Walker's 
IIill that  morning and had to be pushed out. However, they testified that  
no tobacco was on the truck at anv time that  morning, and in this they 
were supported and corroborated by the testimony of members of their 
family and other witnesses. They offered evidence tending to show that 
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they lived that year on nearby rented lands and had interests in about 
sixteen acres of tobacco; that they used the Lickskillet road in hauling 
their tobacco to market and made frequent trips over the road during the 
Fall of 1950; that on the early morning of the day before the plaintiff's 
tobacco is alleged to have been stolen, they carried a load of tobacco to 
market over this road. They said, however, that on the morning in 
questiion they were on another mission ; namely, trying to locate Thomas 
Kearney for the purpose of surrendering him in court that day in order 
to prevent forfeiture of a fifty dollar cash appearance bond posted for 
Kearney by Charlie Alston. The defendants' theory of the case is that 
the State's witnesses are in error as to the time rind place when they 
claim to have seen tobacco on the defendant's truck. 

The jury returned a general verdict of guilty as charged on both counts 
in the bill of indictment as to each defendant. From judgment pro- 
nounced on the verdicts, each defendant appealed, assigning errors. 

Leon T .  Vaughan and James D. Gilliland for defendants, appellants. 
Attorney-General McMullan and Assistant Attorney-General Bruton 

for the State. 

JOHNSON, J. The defendants lay stress on their exception to the 
refusal of the court below to allow their motion for judgment of nonsuit 
made when the State rested its case and renewed at the close of the 
evidence. 

True, the verdicts here rest entirely upon circumsi;antial evidence, "but 
circumstantial evidence is not only a recognized and accepted instru- 
mentality in the ascertainment of truth, but it is essential, and, when 
properly understood and applied, highly satisfactory in matters of the 
gravest moment." S. 11. Brackville, 106 N.C. 701, 11 S.E. 284; 8. v. 
Cash, 219 N.C. 818, 15 S.E. 2d 277. "In some classes of cases the chain 
of evidence is said to be no stronger than the weakest link, but this is 
not always true, for sometimes facts, which seem weak by themselves, 
may be woven together like twigs in a bundle, or wires in a cable, and so 
a strong case may be constructed of facts which would be weak by them- 
selves." Lockhart, North Carolina Handbook of Evidence, 2d Ed., Sec. 
266, p. 316. 

The motion to nonsuit under G.S. 15-173 "requires that the court 
ascertain merely whether there is any evidence to sustain the allegations 
of the indictment, and not whether it be true or the jury should believe 
it." 8. v. McLeod, 196 N.C. 542, 146 S.E. 409. 

Here, the series of incriminating circumstances, taken in its entirety. 
was sufficient to be submitted to the jury. 
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V e  have examined the other exceptions brought forward in defendants' 
brief and find in them no cause to disturb the results below. The defend- 
ants have had a fa i r  trial under application of the correct principles 
of law. 

N o  error. 

STATE v. JOHN HENRY THOMPSOK. 

(Filed 21 March, 1951.) 

1. Indictment and Warrant LJ 15- 
While the trial court has broad power to allow alnendments to warrants, 

both as to form and substance, nevertheless amendments must relate to 
the charge and the facts supporting it as they exist a t  the time it was 
formally laid, and may not be allowed to change the nature of the offense 
intended to be charged in the original warrant. G.S. 7-149 (12). 

2. Same: Bastards LJ P- 
An indictment charging defendant with being the father of prosecutrix' 

unborn illegitimate child may not be amended so as to charge, after the 
birth of the child, defendant's willful failure and refusal to support the 
child. 

3. Bastards 8 l- 
The offense of nonsupport of an illegitimate child is the willful and 

intentional failure to support the child without justification after notice 
and request, nnd since the begetting of an illegitimate child is not denomi- 
nated a crime, paternity being merely incidental to the issue of nonsupport, 
a man cannot be held criminally liable for the willful failnre to support 
an unborn illegitimate child. 

-IPPEAL by defendant from Carr ,  J., October Term, 1950, of CHATHAM. 
The defendant was tried and found guilty in the General County Crim- 

inal Court of Chatham, 10 July,  1950, on the following warrant, issued on 
3 January,  1950, by a justice of the peace: 

"Mary Bivens, being duly sworn, complains a i d  says that  a t  and in 
the said County Of Chatham, Bear Creek Township, on or about the 
3 day of December, 1950 (1949), John Henry  Thompson did unlawfully, 
wilfully and feloniously be the father of her unborn illegitimate child 
and does refuse to furnish adequate support, contrary to the form of the 
statute and against the peace and dignity of the State.'' 

Judgment was rendered sentencing the defendant to six months in jail, 
assigning him to work upon the roads, to be suspended on payment of 
$15.00 for the support of the child and a like sum on the first day of each 
month thereafter until further orders of the court. 
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On appeal to the Superior Court, upon motion of the Solicitor for the 
State, the warrant mas amended so as to allege "that on or about the 
24th day of May, 1950, the child referred to in  this warrant, to wit, 
Wilmia Jean  Bivens, was born, and that subsequent to her birth, and 
between that  time and the time this action was tried in the Recorder's 
Court of Chatham County, to wit, on the 10th day of July, 1950, the 
defendant did wilfully and unlawfully fail and refuse to support and 
maintain said child, contrary to the form of the stattlte in such case made 
and provided, and against the peace and dignity {of the State." The 
defendant excepted to the allowance of this amendment. 

Upon the trial, the prosecutrix testified that  she had had sexual inter- 
course with the defendant on many occasions, and that he was the father 
of her child; that  she had some conversation with him about the support 
of the child before the warrant was issued; that  he paid the hospital bill 
a few days after the child was born, and told her he was going to support 
it until i t  was of age, although she had not said anything to him about 
support for the child and did not do so until 25 August, 1950. She 
further testified that after her conrersation with the defendant in  the 
hospital after her child was born, she nerer had another conversation 
with him until 25 August, 1950. 

From an adverse verdict and the judgment entered pursuant thereto, 
the defendant excepted and appealed to this Court, assigning error. 

Atforney-General ilfcilfullan, Assisfant dfforney-General Bruton, and 
Walter F. Brinkley, Member of Staff, for the State. 

Barber & Thompson for defendanf. 

DENNY, J. When the appeal was called for hearing in this Court, 
counsel for defendant moved that the judgment entertd below be arrested, 
for that  the warrant was issued on 3 January,  1950, prior to the birth 
of the illegitimate child on 24 May, 1950, and the amendment permitted 
in the court below resulted in the trial and conviction of the defendant 
upon an offense entirely different from that charged (if an  offense was 
charged) in the original warrant. 

I t  is well settled by this Court that the power of the Superior Court 
to allow amendments to warrants is rery  comprehensive. S. v. Stone, 
231 N.C. 324, 56 S.E. 2d 675; S. 1 . .  Carpenter, 231 N.C. 229, 56 S.E. 2d 
733; S. v. Rou,ser, 230 N.C. 330, 53 S.E. 2d 282; S. v. Wilson, 227 N.C. 
43, 40 S.E. 2d 449; S. 1.. Blown, 225 K.C. 22, 33 S.E. 2d 121; 5. v. Holt. 
105 N.C. 240, 135 S.E. 324; 8. v. X i l l 9 ,  181 N.C. 520, 106 S.E. 677. A 
warrant, however, cannot be amended so as to charg. a different offense. 
S. v. Clegg ,  214 N.C. 675, 200 S.E. 371; 8. v. Goff, 205 N.C. 545, 172 
S.E. 407. But ordinarily, under our statute, G.S. 7-149, Rule 12, the 
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trial judge may allow, in his discretion, an  amendment to a warrant both 
as to form and substance before or after verdict, provided the amended 
warrant does not change the nature of the offense intended to be charged 
in  the original warrant. S. v. +lIills, supra; S. v. Poythress, 174 N.C. 
809, 93 S.E. 919; 8. v. Telfair, 130 N.C. 645, 40 S.E. 976. 

Notwithstanding these broad powers with respect to amendments, a 
warrant as well as the amendments thereto must relate to the charge and 
the facts supporting i t  as they existed a t  the time i t  was formally laid 
in the court. 8. v. Summerlin, 224 S . C .  178, 29 S.E. 2d 462. 

Therefore, a conviction upon an amended warrant, unsupported by 
the facts as they existed a t  the time the warrant was issued, will not be 
upheld. Neither will a conviction for the willful failure to support an 
illegitimate child be upheld on such warrant, where the State, in order 
to sustain the conviction, must rely altogether on evidence of willful 
failure to support the child subsequent to the time the charge was laid in 
court. S. v. Summerlin, supra. 

The mere begetting of an illegitimate child is not denominated a crime. 
$9. v. Stiles, 228 N.C. 137, 44 S.E. 2d 728; S. v. Dill, 224 N.C. 57, 29 S.E. 
2d 145. Likewise, the failure of a father to pay the expenses of the 
mother incident to the birth of his illegitimate child, is not a criminal 
offense. But  upon conviction the court may require the payment of such 
expenses. And the issue or question of paternity is incidental to the 
prosecution for the crime of nonsupport. S. v. Bozoser, supra; S. v. 
Stiles, supra; S. v. Summer1 i n ,  supra. 

I n  order to convict a defendant for the nonsupport of an  illegitimate 
child, the burden is on the State to show beyond a reasonable doubt, that 
he is the father of the child and that  he had refused or neglected to sup- 
port and maintain it, and that such refusal or neglect was willful, that is, 
intentionally done, "without just cause or justification," after notice and 
request for support. S. v. H a y d c n ,  224 N.C. 779, 32 S.E. 2d 333; 8. 2). 

Ellison, 230 N.C. 59, 52 S.E. 2d 9 ;  S.  v. Stiles, supra. 
The motion in  arrest of judgment will be allowed for the reason that a 

man cannot be held criminally liable for the wilIfu1 failure to support an 
unborn illegitimate child. Moreover, a warrant may not be amended so 
as to charge the defendant with an offense which was committed, if com- 
mitted at  all, after the warrant was issued. 

The defendant's objection to the allowance of the amendment to the 
warrant should have been sustained. Consequently, i t  is unnecessary to 
discuss the assignments of error appearing in the case on appeal. 

Judgment arrested. 
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STATE v. AARON ARTIS. 

(Filed 21 March, 1951.) 
1. Homicide $j 2.5- 

Evidence tending to show that after an altercation between landlord and 
tenant as to whether the landlord should keep his dog in the tobacco barn 
near the tenant's house, both the parties armed themselves, and that as 
the landlord was passing through defendant tenant's yard, presum- 
ably on the way to the tobacco barn with the dog, defendant fired from 
the house inflicting mortal injury, is keZd to require the overruling of 
defendant's demurrer to the evidence, notwithstanding that defendant's 
evidence, if believed, mould justify a self-defense a,zquittal. 

2. Criminal Law 8 8 l c  (5)-  

Where defendant is convicted of manslaughter uplm evidence fully justi- 
fying the verdict, alleged error relating to the charge of murder in the 
second degree cannot be prejudicial. 

APPEAL by defendant from C a w ,  J., Kovember Term, 1950, of WAYNE. 
Criminal prosecution on indictment charging the defendant with the 

murder of J i m  Henry  Gasdner. 
I n  apt  time, the solicitor announced that  he would not put the defend- 

ant  on trial for murder in the first degree, but woulcl ask for a verdict of ., , 
guilty of murder in the second degree or manslaughter as  the evidence 
might disclose. 8. 1 . .  W o l l ,  205 N.C. 659, 172 S.E. 216. 

The relation of the deceased and the defendant .,i7as that  of landlord 
and tenant. The  two lived about 100 yards apart. There were two barns 
on the premises leased by the defendant, a corn barn or feed barn and a 
tobacco barn. The corn barn or feed barn was used jointly by the two. 
the landlord using the left side for his farming tools, hay and feed, and 
the defendant using the right side for his corn, feed and livestock. The 
landlord also kept some of his farming utensils under the shelter of the 
tobacco barn. 

During the latter part  of September, 1950, the landlord housed his 
oldest son's dog in the feed barn, which was near the defendant's house: 
in fact, in the edge of the back yard only a short distance of the defend- 
ant's living quartcrs. The dog kept so much noise a t  night, constantly 
barking, that  the defendant threatened to kill the (dog to get rid of it. 
On Sunday morning, 1 October, 1950, the landlord, together with his son 
J immic  and grandson, Antoni Anderson, went over to the defendant'. 
place to feed the hogs. The landlord went into the f d d  to get some corn 
for the pigo, while the boys gave them the slops. The boys then took the 
dog and put it in the landlord's chicken house, returning to the defend- 
ant's home about the time the landlord came from the field with the corn 
for the pigs. 
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The evidence is in conflict as to what transpired thereafter. It seems 
the defendant did not object to having the dog put into the tobacco barn 
which was some distance from his house, but insisted that  the dog could 
not be kept in the corn barn because it worried him. Then according to 
the State's evidence, "he got mad and went into the house and got his 
rifle; said the dog could not be put in the feed barn, and if i t  were he 
would kill him." 

Words were exchanged between the defendant and his landlord, the 
latter leaving to get the dog to "put him in the tobacco barn," according 
to the State's evidence, and according to the defendant's evidence, "Mr. 
Gardner says, 'You stay here until I come back and when I come back me 
or you one is going to die.' " And further : ''Mr. Gardner said, 'Aaron, 
I am going to get that  dog and put him back in that  barn. I t  is my  dog 
and my barn, and I am going to put him there.' " 

At any rate, the landlord did go to his house, got his gun and loaded it, 
and returned with the dog, leading him by a rope and chain. I n  going 
to the tobacco barn, if that  were his destination, he would needs pass 
through the defendant's front yard. The witnesses on both sides were 
fearful of what a meeting of the two might portend. 

T h e n  the landlord reached the defendant's front yard and had entered 
only a short distance, the defendant fired his rifle, shot him over the 
heart and killed him instantly. 

The State's evidence is to the effect that  the deceased was carrying his 
gun on his shoulder when he entered the yard, while the defendant says 
lie had it in firing position ''something like this" (indicating), and he 
warned the deceased not to approach nearer in his menacing attitude, 
but he paid no heed. 

The defendant contended that  he shot only in self-defense, and his 
witnesses were positive in their testimony in his behalf. 

The State's witnesses were equally certain of their testimony. The 
tleceased was hard of hearing and poor of vision. "My father could not 
hear but very little. . . . H e  was almost blind." The defendant imme- 
diately fled and mas sought by the officers all day, finally being arrested 
about 9 :00 p.m. that night. 

Verdict : Guilty of manslaughter. 
Judgment:  Iinprisonn~eilt in the State's Prison for a term of not less 

than 7 nor more than 10 years. 
The defendant appeals, assigning errors. 

Attorney-Grrrcrnl Jfc;lfu71nn and  -4ssisfant At torney-General  Moody  
f o r  the  S ta te .  

IIerbert R. Atrlse and Sco t t  B. Rerkr ley  f o r  de fendan t .  
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STACY, C. J. The appeal challenges, first, the sufficiency of the evi- 
dence to overcome the demurrer, second, the submission of the charge of 
murder in the second degree, and, third, the correctness of the instruc- 
tions to the jury. 

The State's evidence readily supports the verdivt. The defendant's 
evidence, if believed, would have justified a self-defense acquittal. And 
even if the weight of the evidence seem to bear in favor of the defendant, 
we cannot say there was error in submitting the case to the jury. They 
are the triers of the facts. The credibility of the evidence is for them. 
The court ruled properly in denying the motion for judgment as in case 
of nonsuit. Indeed, the presumptions arising from an intentional killing 
with a deadly weapon, to wit, unlawfulness and malice, required a jury 
verdict. S. v. Chnvis, 231 S.C.  307, 56 S.E. 2d (178; S. v. Childress, 
228 N.C. 208, 45 S.E. 2d 42; S. 71. Brooks, 228 N.C. 68, 44 S.E. 2d 482; 
S. v. DaMai, 227 N.C. 657, 44 S.E. 2d 218; S. v. Staton, 227 N.C. 409, 
42 S.E. 2d 401; S.  v. Vaden,  226 N.C. 138, 36 S.E. 2d 913; S. v. Robin- 
son, 226 N.C. 95, 36 S.E. 2d 655; S. ?$. Rivers, 224 X.C. 419, 30 S.E. 2d 
322; S. 11. Todd, 224 N.C. 358, 30 S.E. 2d 157; S. 1'.  Burrage, 223 N.C. 
129, 25 S.E. 2d 393; S. 1 % .  K m f o n ,  206 N.C. 682, 175 S.E. 296; 8. v. 
Gregory, 203 N.C. 528, 166 S.E. 387. 

The defendant complains that the charge of murder in the second 
degree should not have been submitted to the jury, and that otherwise 
error was committed in the trial of this charge. Eve11 so--though no 
error in this respect appears on the record-the defendant is in no posi- 
tion to take advantage of it, since he was convicted of the lesser offense 
of manslaughter and the evidence fully justifies the conviction. S. v. 
Beachum, 220 N.C. 531, 17 S.E. 2d 674; 8. 7.. Rlacihuell, 162 N.C. 672, 
78 S.E. 316. 

The occurrence here mas quite a needless tragedy Both of the prin- 
cipals were a little too insistent upon their rights. Each made the mis- 
take of arming himself. I n  this respect the defendant seems to hare been 
the first offender. But, then, we are looking at the events of the day in 
retrospect. I f  the parties themselves had it to go over, they too might. 
and doubtless would speak and act differently. I t  is easy to be wise in 
the aftertime. Many there are who will learn only in the school of 
experience-that school exclusirely reserved for those who will learn in 
no other. I t s  lessons are hard and it is usually thorough in its teachings. 
as all who are connected with this case will now quite readily agree. 

No  error appears in the charge as given or in the refusal to charge as 
requested. The whole case mas largely one of fact determinable alone by 
the jury. We find no error in the trial. The verdict and judgment will 
be upheld. 

No error. 
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D. WEBSTER DAVIS v. NICHOLAS, MARTINI, THOMAS R. BURT, JAMES 
EVERITT MORLEY, AND JAMES EVERITT MORLEY, TEADINQ AS 

MORLEY'S TRANSIT. 

(Filed 21 March, 1931.) 
1. Process g 10- 

G.S. 1-105, which authorizes service of process on the Commissioner of 
Motor Vehicles a s  agent of a nonresident defendant in a n  action arising 
out of his operation of a motor vehicle on the public highways of this 
State, is constitutional. 

2 Same- 
G.S. 1-10.? authorizes service of process thereunder (1) upon a nonresi- 

dent personally operating a vehicle on a public highway of this State and 
( 2 )  upon a nonresident when the operation of the vehicle is under his 
control or direction, express or implied. 

3. Appeal and  Er ror  g 40d- 
The findings of fact of the trial court a re  conclusive on appeal when 

they a re  supported by competent eridence notwithstanding there may be 
evidence to the contrary also, i t  being the function of the trial court to 
weigh the contradictory affidavits and to determine for itself the crucial 
issues of fact involved. 

4. Appeal and  E r r o r  g 6c (3)- 
Exceptions to the findings of fact and to the denial of requests for 

special findings, challenge the sufficiency of the evidence to support the 
findings attacked. 

5. Process $j l+Evidence held sufficient t o  support Anding t h a t  t ruck was 
under control of nonresident within purview of G.S. 1-105. 

Evidence tending to show that  a nonresident issued bill of lading in the 
name of his transit company, agreed to transport the cargo between the 
designated points, that  the cargo was transported in a truck bearing his 
firm name, that  he gave directions as  to who should drive the truck, the 
time of departure and arrival, and that  the collision occurred while the 
cargo specified was being transported in the truck driven by the designated 
driver on a public highway in this State, is held sufficient to support the 
trial court's finding that  the truck was under the control of the nonresi- 
dent within the purview of G.S. 1-105, notwithstanding his conflicting 
affidavits that  he was a mere freight forwarder without control of the 
truck, and that the truck was owned and operated by an independent 
contractor. 

.IPPEAL by  defendant, J a m e s  E r e r i t t  Morley, t rad ing  as  Morley's 
Transi t ,  f r o m  Bone, J., i n  chambers a t  Nashville, N o r t h  Carolina, 
1 9  December, 1950, i n  action i n  t h e  Superior  Cour t  of NASR County. 

Special appearance challenging t h e  val idi ty  of service of process upon  
the Commissioner of Motor  Vehicles as  agent  f o r  a nonresident defendant 
under G.S. 1-105. 



352 IN T H E  S U P R E N E  COURT.  [233 

This civil action grows out of a collision between a truck owned by 
the plaintiff, D. Webster Davis, a resident of North Carolina, and a 
tractor-trailer combination drivel1 by the defendant, Thomas R. Burt ,  a 
resident of Florida, which occurred upon a public highway in Sharps- 
burg, North Carolina, on 4 January ,  1950. The tractor-trailer combina- 
tion was owned by the defendant, Xicholas Xart ini ,  a resident of New 
Jersey. The plaintiff sued Burt ,  Martini, and the defendant, James 
Everitt Morley, a resident of New York, for damage'3 for in jury  inflicted 
oil his truck in the collision. H e  filed a complaint alleging in specific 
detail that  the collision x-as caused by the actionable negligence of Bur t  
in the operation of the tractor-trailer combination; that  Bur t  was jointly 
employed by Martini and Morley to  drive the tractor-trailer from Lake 
,Ilfred, Florida, to Philadelphia, Pennsylvania; and 1 hat Bur t  was acting 
within the scope of such employment and in behalf of both Martini  and 
Morley a t  the time of the collision. 

Service of summons and complaint was had upon the Commissioner of 
Motor Vehicles as process agent for each of the nonresident defendants. 
Burt ,  Martini, and Morley, in the manner prescribed by G.S. 1-105. 

The defendant Morley appeared specially, and movcd to vacate the 
attempted service of process on him and to dismiss the action as to him 
for want of jurisdiction over his person. 

I n  deciding the issue arising on the special appe,rirance, Judge Bone 
considered affidavits offered by the plaintiff and counter affidavits sub- 
mitted by Morley, and fo1111d "that the motor ~ e h i c l e  described in the 
complaint, although owned by the defendant, Nicholas Martini, was 
being operated by the defendant Thomas R. Bur t  upon a public highway 
of the State of North Carolina on the clccasion referred to in the com- 
plaint for the joint benefit of his co-defendants Xicholas Martini  and 
James Everitt Morleg, both nonresidents of the State, and under their 
joint control and direction within the meaning of G.S. 1-105." Judge 
Bone concluded that  the court had jurisdiction orr r  the person of Morley. 
and denied the motion lodged by hiin on his special appearance. The 
defendant Rlorley appealed, assigning errors. 

Tf i tnous  T .  V a l e n t i n e  for p la in t i f f ,  appellee.  
Ba t t l e .  TYinslou-,  Alferrell  LC. T11y1or fo r  de f enr lnn f ,  .Tccrnr.s E v e r i t t  X o r -  

l e y ,  appe l lan t .  

ERVIN, J. The Legislature acted within the liniits of its constitutional 
authority in enacting the statute now embodied in G.S. 1-105, which 
authorizes service of process on the Commissioner of Motor Vehicles as 
the agent of a nonresident defendant in an  action arising out of his 
opcaration of a motor rellicle on a public highway of this State. W y n n  
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v. Robinson, 216 N.C. 347, 4 S.E. 2d 884; B i g h a m  v. Poor, 201 N.C. 14, 
158 S.E. 548; Ashley  v. Brown,  198 N.C. 369, 151 S.E. 725. 

Under this statute, the ownership or lack of ownership by the nonresi- 
dent defendant of the motor vehicle involved in the accident is of no legal 
consequence in so far  as his amenability to constructive service of process 
is concerned. Coach Co. v. Medicine Co., 220 N.C. 442, 17 S.E. 2d 478; 
W y n n  v. Robinson,  supra. I t  provides for constructive service of process 
upon a nonresident defendant in either of the following situations: 

1. Where the nonresident was personally operating the vehicle. 
2. Where the vehicle was being operated for the nonresident, or under 

his control or direction, express or implied. 
The facts found by the trial court sustain the ruling on the special 

appearance, and are binding on the parties to the appeal if they are 
supported by competent evidence. B i g h a m  v. Poor, supra. 

The defendant Morley has reserved exceptions to the findings and to 
the denial of his requests for special findings, and has thereby challenged 
the sufficiency of the evidence to support the crucial finding that Burt 
was operating the tractor-trailer combination for him, or under his con- 
trol or direction at  the time of the collision between it and the truck 
owned by the plaintiff. 

The affidavits offered by plaintiff at  the hearing on the special appear- 
ance contained competent evidence revealing the facts and warranting the 
inferences set forth in the next five ~aragraphs.  

1. The defendant Morley, who did business under the style "Morley's 
Transit," had offices at  Middletown and New York City in New York, 
and at Lake Wales in Florida. 

2. On 2 January, 1950, the defendant Morley, acting through his 
office at Lake Wales, Florida, issued a straight bill of lading in the name 
of "Morley's Transit, Brokerage Division, Insulated Refrigerated Trac- 
tor-Trailer Service, 204 Franklin Street, New York 13, New York," 
acknowledging receipt of 350 packages of oranges from the shipper, the 
Star Fruit  Company, at  Lake Alfred, Florida, and agreeing to carry them 
from that place to the consignee, the Atlantic and Pacific Tea Company, 
at  Philadelphia, Pennsylvania. Under the bill, all carriage charges were 
payable directly to "Morley's Transit." 

3. The defendant Morley, acting through his office at  Lake Wales, 
Florida, gave these specific directions : That the oranges should be trans- 
ported from the place of shipment to the place of destination in the 

, tractor-trailer combination described in the complaint; that Burt should 
drive such combination; and that Burt should leave Lake Alfred, Florida, 
at  5 :00 p.m. on 2 January, 1950, and arrive at Philadelphia, Pennsyl- 
vania, not later than 6 :00 p.m. on 4 January, 1950. 
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4. Although the tractor-trailer coinbination was registered i11 the name 
of the defendant Martini  i11 the State of New Jersey, the tractor bore 
the name "Morley" in letters approximately 1 4  inches high on its front, 
and the trailer carried this inscriptioil in large words and figures on 
each side : "Hauling for Morley's Transit,  Brokerage D~T.,  Middletoum, 
N. Y., Phone 3513, Kew York City, Phone C d  6-1400." 

.5. The collisioii giving rise to this action occurred on a public highway 
of S o r t h  Carolina while the tractor-trailer combinatioii drireii by Bur t  
was carrying the oranges from Lake Alfred, Florida, to Philadelphia, 
I'cnnsylvania. 

These facts and inferences support tlie finding that Bur t  was operatiiig 
tlie tractor-trailer conibination for Xorley, or under Morley's control or 
direction a t  the time of the accident resulting in this litigation. 

To be sure, the defendant Morlcy offered counter affidavits stating in 
specific detail that  Morley was a lrlcrc freight forwarder, having no 
control over the tractor-trailer combination or its driver, Bur t :  that  
Morley simply engaged Martini, an intlrpc~litlent contractor, to transport 
the oranges from Florida to Pennsy l~an ia  ; and that  the collisioii occurred 
while Martini  w a r  carrying out hi.; ulidertakiiig by nieans of his ow11 
tractor-trailer combination operated by his ow11 driver, Burt .  

The trial court was: iiecessarily called on to weigh the coiitradictoq- 
aflidarits, and to determine for itself the crucial issue of fact arising on 
the special appearance. Siiicc its (lccisioli t h~ rco i i  is supported by conl- 
petent evidence, the resultant ruling must he 

-1ffirmed. 

R.iRB.IRAX JEAR'E EIIWARDS, 1x1 H1.l: S k : w  FI~IKXII,  W. 1)ORTCH 
L A S G S T O S .  \-. I .  (:. CROSS. 

(Filed 21 March, l9Zl.)  

1. Automobiles 5 18h (2)-Evidence of frontal collision wit11 child where 
vision was unobstructed held for jury on issue of negligence. 

Evidmce tending to sl~ow that a six-ywr-old child was strr~cli by the 
l'mit of a car owned ant1 operated by defendant as the child was crossing 
the highway nlong an intersecting farm road plainly visible to a motorist 
on  the highwny, tliat the Iiigl~\wy n-irs strai#lit for a qunrter of n niile 
\rith nothing to obstruct the ~ i e w  of n ~iiotorist, and that the driver did 
I I O ~  sl:~clwn slwetl or sountl his 11orn t)efl)rc the collisioli nnd failed to stop 
nfterwartls, althongh he sl:lckenr.tl speed after traveling a short distance 
after the impact, ant1 n-as nerrons when Inter nplvch~?nded and qnestionetl 
about the occiwrence, in ltcld snfficient to be sr~l)~iiittetl to the jury nlwn the 
issue of defenclnnt's negligence. 
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2. Autoniobiles 8 l8g (6)- 
Defendant's failure to stop after hitting a pedestrian, G.S. 20-166, and 

liis nervousness al~on being later apprehended and questioned about the 
itcciclent, perillits the inference of conscious wrong or dereliction on his 
part, i u~d  is some evidence that lle was guilty of negligence in the opera- 
tion of the vehicle. 

8. Negligence 8 lob (1 )- 
While 110 inference of 11rg1igeiic.e arises from the 11iere t'l~ct of an wci- 

dent or injury, where the thing causing injury is slio\vn to be under the 
control nut1 01)erittion of defendaiit mid the acciclent is one wllieli does not 
i ~ c . c ~ ~ r  iu the orcli~itrry cvmrse of things if t he  care is esri~clsed, the accident 
itself, in tlie absence of soiw esplanation by defendant, affords some evi- 
tleitce of negligeilc~e. 

,\PPF:AI, by plaintiff from C'arr, ./., August-September Tcrm, 1950, of 
WAYNE. 

Civil action to recover damagcs for an alleged negligent injury. 
The record discloses that on the afternooil of 7 October, 1947, Barbara 

Jcane Edwards, an  infant  six years of age, left her mother a t  a tobacco 
barn, after returning from school, and started to their home across the 
highway approxiniately 120 yards away. A well-beaten path, or farm 
road, plainly risible to a motorist on the highway, ran from the house to 
the barn. The plaintiff was struck by an  automobile and seriously injured 
while attempting to cross the highway. Her  back and left leg r e r e  
broken; shc was kliocked unconscious and remained so for twenty-four 
hours. "I t  was two or three days before she knew anything like she did 
bcfore." There is evidence ~wrmitt ing the in f~ rence  that  the defendant. 
driving his black, two-door Chcvrolet Sedan, was the motorist who struck 
the plaintiff. H e  was travt,ling in thr  tlirectioil of Goltlsboro. While the 
rcco&l is silent as to the specd of the car or just how thc illjury occurred, 
it is in evidenec that  the motorist did not slacken liis ~ p e c d  or sound his 
horn befow striking the plaintiff; nor tlid he stop to identify himself or 
to r ~ n t l e r  ally assistance after the injury, albeit a short distance up the 
road, while still in sight, he retlueed his speed and i t  appeared that he 
was preparing to stop, but hc im-cr tlid. The plaintiff was found "lying 
right middle n a y  of the road." 

The sound of the imnact whcii the car struck the nlaiiitiff was loud 
cnough to attract the attention of plaintiff's mother, some fifty yards 
away. The road was straight a t  this point for a quarter of a mile with 
nothing to  obstruct the riew of a motorist. I t  was "drizzly rain, misty- 
like," a t  the time. N o  other traffic was on the road, except a truck follow- 
ing the Clievrolet Sedan some distance away, or "a few minutes" behind, 
which ?topped but would not carry the plaintiff to the hospital. The 
rlefendant was quite nerrouw and ill a t  ease when later apprehended and 
questioned abont tlic occurlwlee. 
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From judgment of nonsuit entered at  the close 01' plaintiff's evidence, 
she appeals, assigning errors. 

Scott B. Berke ley  and  H u g h  Dortcli for p l u i d i f f ,  appellant.  
J .  Fa i son  l ' h o m s o n  for de fendan t ,  appellee. 

STACY, C. J. The question for decision is whether the evidence, taken 
as true and in its most favorable light for the plaintiff, together with the 
reasonable intendments and legitimate inferences fairly deducible there- 
from, suffice to overcome the demurrer and to carry the case to the jury on 
the issue of defendant's negligence. The trial court answered in the 
negative. We are inclined to a different view. 

The evidence clearly permits the inference that the defendant was the 
motorist who struck the plaintiff; that the extent m d  character of the 
injuries inflicted appear to indicate a frontal contact or collision, rather 
than a side-swiping occurrence ; that the automobile he was driving was 
his and under his control and operation; that he had a clear vision of 
the beaten path or farm road crossing the highway: that nothing inter- 
fered with his seeing the plaintiff, if he were looking or keeping a proper 
lookout; that his failure to sound his horn or to slacken his speed permits 
the inference that his attention was diverted from th(1 road ahead and the 
plaintiff's presence thereon; and that his failure to stop as required by 
statute, G.S. 20-166, or immediate flight from the scene of the injury, 
affords sufficient evidence of conscious wrong, or dereliction on his part, 
to warrant the jury in so concluding. S. c. Fosfe.r*, 130 N.C. 666, 41 
S.E. 284; Ether idge  v. Ether idge ,  222 N.C. 616, 24- S.E. 2d 477. His 
better judgment almost persuaded him to stop a short distance up the 
road, but the impulse was not quite strong enough. Doubtless he could 
see, and did see through his rear-view mirror, the plaintiff's body lying 
motionless in the middle of the road and her mother frantically calling 
for assistance and trying to help her. This could have added to his 
nervousness when later apprehended and charged wirh the offense. The 
jury may ascribe such uneasiness to his appreciation and knowledge of 
guilt. Actions are sometimes just as vocative as wcrds and often more 
reliable or trustworthy. Language can be wed to conceal thought as 
well as to express it.-Qoltaire 

By rendering the plaintiff unconscious and running away the motorist 
has forced her to rely on circumstantial widence. The battle may be an 
unequal one, but the plaintiff says it is not pet hopeless. She is still 
pressing her claim. 

The applicable rule is stated by Barnhill, .T., in the last cited case, 
Ether idge  I - .  Ethar idge ,  as follows: "Whe~i a thing which caused an 
injury is shown to be under the control and operation of the party 
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charged with negligence and the accident is one which, in the ordinary 
course of things, will not happen if those who have such control and 
operation use proper care, the accident itself, in the absence of an  expla- 
nation by the party charged, affords some evidence that  i t  arose from 
want of proper care." 

This was followed in Boome v. ~Matheny ,  224 N.C. 250, 29 S.E. 2d 687, 
and Wy r ick  v. Ballard Co., 224 N.C. 301, 29 S.E. 2d 900. 

The case of Mills v. Moore, 219 N.C. 25, 12 S.E. 2d 661, is not a t  
variance with our present position. There, a child not quite nineteen 
months of age, was struck by a passing Chevrolet truck and killed. The 
scene of the injury was in the road immediately adjacent to the home 
af the child's parents. N o  one saw the child in the road prior to the 
injury. The  driver of the truck was not aware of the child's presence. 
The more likely occurrence was that  the child ran under the truck behind 
the cab, or after the driver's vision was cut off. We think the case of 
Yokeley  v. Rearns,  223 N.C. 196, 25 S.E. 2d 602, is more nearly in point 
in factual situation than the Mills Case. 

I t  is t rue no inference of negligence arises from the mere fact of an  
accident or injury. Mills v. Moore, supra;  Lamb v. Boyles, 192 N.C. 542, 
135 S.E. 464; Is ley v. Bridge Co., 141 N.C. 220, 53 S.E. 841. Here, 
however, we have something more than the plaintiff's injury. Etheridge 
v. Etheridgo, supra. We think the circumstances are such as to warrant 
the submission of the issues to the jury;  the facts shown seem to make 
out a prima facie case. The twelve will say how i t  is. 

Reversed. 

RUBS H. BATEMAN v. THOMAS E. BATEMAN. 

(Filed 21 March, 1951.) 

1. Divorce and Alimony § 14- 
G.S. 50-16 provides two separate remedies : (1) al imon~ without divorce, 

and ( 2 )  subsistence and counsel fees pendeiite lite. 

2. Same-- 
An affirmative finding upon the issue as to whether defendant had 

offered such indignities to plaintiff's person as to render her condition 
intolerable and life burdensome will support judgment for alimony without 
divorce notwithstanding the negative findings of the jury upon the issues 
as to whether defendant had separated himself from plaintiff and failed 
to provide her subsistence, and had wrongfully abandoned her, and by 
cruel and barbarous treatment had endangered her life. 
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3. Divorce and Alimony 8 Sd- 
I11 an action for alimony with divorce under G.S. 50-16 it is incun~beiit 

upon plaintiff to allege and prove that the acts of ruisconduct complained 
of were without adequate provocation on her part, but allegations that 
plaintiff had been a dutiful wife and had tried to make a lionie for defend- 
ant and live with hiin in peace, with her testimony on the trinl that she 
had done nothing to provoke defendant's iuistreatment of her, i8 1ccld 
sufficient for this purpose. 

.Jormsos, .J., took no part in the consideration or decision of this wse. 

PETITIOX by plaintiff to rehear the case reported in 232 N.C. 659. 
61 S.E. 2d 909, where the facts are stated. 

Simms d Simnzs and  J o h n  M.  Simnls for plointijF, pcf i f io t icr .  
Hicket t  ct: Hanks  for defendant .  

DEVIN, J. The plaintiff's suit was under G.S. 50-16 and her pragcr 
for relief was for reimbursement for necessary expenses incurred while 
she was living with the defendant as his wife. and for present subsistence 
and counsel fees. The statute provides two separate remedies, one for 
alimony without divorce, and second for subsistence and counsel fee;. 
O l d h a m  v. Oltlhnm, 225 N.C. 476, 35 S.E. 2d 332; X c F e f f e r s  v. X c -  
Fetters, 219 X.C. 731, 14  S.E. 2d 833. .Is grounds for relief under this 
statute the wife must allege and prove that  the husbsnd has been guilt>- 
of miscond~ict or acts that  would constitute cause for divorce. The cause$ 
for divorce from bed and board are enunlerated in G.S. 50-7, and anlong 
tht.se, under section 4, the statute declares it a cause for divorce if either 
party "offers sucli indignities to the person of the other as to render hi, or 
her condition illtolerable and life burdensome." 

In the case at bar the plaintiff, in addition to other matters pleaded 
not now pertinent. has alleged, in substance. that  because of the contin- 
nous mistreatrncnt, physical violence and abuse of her by the defendant 
she has suffered many "indignities to  her person," which she sets out in 
detail, and that  such mistreatment and abuse has rendered her condition 
intolerable; and that defendant has offered such indignities to her person 
as to "render the plaintiff's condition intolerable and her life burdeu- 
wme." On the trial the plaintiff offered widence t e ~ ~ t l i n g  to sllpport this 
allegation. 

I n  the former opinion it was thought the issues 2s answered by the 
jury would not support the judgment. I t  appears f r ~ m  the record that 
issues were submitted to the jury (1) as to marriage, (2 )  as to whether 
the defendant had separated himself from the plaintiff and failed t o  
provide subsistence. (3 )  mas a drunkard, (4) had wrongfully abandoned 
the plaintiff, (5) had by cruel and barbarouq treatment endangered her 



X. C.] SPHIKG TERM, 1951. 359 

life, and (6 )  ('did the defendant offer such indignities to the person of 
the plaintiff as to render her condition intolerable and life burdensome." 

The jury answered the first issue yes, and the 211d, 3rd, 4th and 5th 
issues no, but answered the 6th issue yes. This finding alone, we think, 
was sufficient to support the judgment in favor of the plaintiff. 

I n  addition to plaintiff's allegations of mistreatment and abuse to 
which the 6th issue was addressed, i t  was also incumbent upon the plain- 
tiff to allege and to prove that the acts of misconduct complained of were 
without adequate provocation on her part. Barker v. Barker, 232 N.C. 
495, 61 S.E. 2d 360; Carnes v. Cames,  204 N.C. 636, 169 S.E. 222. 
Here, the plaintiff alleged that she had a t  all times been a dutiful wife to 
the defendant and had tried to make a home for him and to live with 
him in peace, and she testified in her examination on the tr ial  that  she 
had done nothing to provoke the treatment complained of. With refer- 
ence to the 4th, 5th, 6th and 7th issues the court charged the jury that  
the burden was upon the plaintiff to show she was '(free from fault, free 
from blame on these four issues." (The  serenth issue mas whether the 
defendant was an  habitual drunkard).  

Under these circumstances we do not think the jury's finding on the 
6th issue, in riew of the pleadings, evidence and charge of the court, was 
rendered ineffectual by the findings on the other issues. 

For  the reasons stated we reach the conclusion that the petition to 
rehear should be allowed and the juclgment appealed from affirmed. I t  
is so ordered. 

Petition allowed. 

. T o ~ x s o s ,  J., took no part in the coiisitleratio~~ or tlecisioi~ of thii; case. 

ST,lTE v. BLAIR HOVIS. 

(Filed 25 March, 1951.) 

1. Criminal Law 88 52a (2) ), 5%- 
On tlrmnrrer to the evidence or n~otion for n 

gnilty, neither the weight nor the reconciliation 
credibility of the witnesses is for the court, bnt 

dirrrtrtl verdict of 
of the evidence nor 

not 
the 

the court is reanired to 
determine only whether there is suffic4ent evitlence, considered in the light 
n~ost fi~rorable to the State. to snpport a verdict for the prosecution. 

2. Criminal Jaw § 52a (4)- 

Contradictions and cliscrepm~cies in the State's evidei~ce, even though 
some of them relate to testimony of escrilpatory statements made by 
defendant, do  not justify nonsnit when other evidence of the State, inclnd- 
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ing inculpatory statements made by defendant, tend to establish the 
State's case, the reconciliation of the evidence being the function of the 
jury alone. 

3. Criminal Law 8 8lb- 
Where the charge is  not in  the record i t  will be assumed that  the court 

correctly charged the jury. 

4. Homicide 5 -Evidence held sufficient to support verdict of guilty of 
involuntary manslaughter. 

Deceased was fatally shot while in a room alone with defendant. The 
State offered evidence of threats made by defendant against deceased a 
short time before the fatal shooting. The State also offered in evidence 
testimony of statements made by defendant to tlle effect that he and 
deceased were "fooling" with defendant's pistol, when i t  went off inflicting 
the fatal  injurg: and of later statements made by defendant to the effect 
that deceased had threatened to kill herself if defmdant would not give 
her more beer, and that  a t  the critical moment had the gun to her chest 
when defendant attempted to stop her. and the gun went off. Held:  Con- 
ceding that defendant's statements may be reconciled, they a re  neverthe 
less susceptible to inferences some of which a r e  inculpatory and some 
exculpatory, and the inculpatory statements together with the other evi- 
dence for the prosecution is sufficient to sustain the jury's rerdict of 
guilty of involuntary manslaughter and overrule defendant's demurrer to 
the evidence and motion for a directed verdict, the reconciliation and 
credibility of the testimony being the province of tlle jury. 

5. Homicide 5 8a- 
Where one engages in a n  unlawful and dangerous act, such a s  handling 

a loaded pistol in a careless and reckless manner, or pointing i t  a t  another, 
and kills the other by accident, he is guilty of involuntary manslaughter, 
and no presumption is required to support a rerdict of guilty of this 
offense. G.S. 14-34. 

Where the unintentional killing of a human being results from an 
unlawful act not amounting to a felony or from a lawful act negligently 
done, the offense is inrolnntary manslaughter. 

APPEAL by d ~ f e i d a n t  f rom rq11(1rp, Spminl Judge,  , January Term,  1951, 
of LINCOLN. 

Cr imina l  prosecution oli i~itlictnient charging the defendant with the 
murder  of Mrs. R u b y  Bonduran t  Colhert. 

Upon  the call of the c a s  fo r  trial,  the  so l ic i to~  announced t h a t  he  
would not  prosecute the  defendant  f o r  murder  i n  the first degree, bu t  
would ask f o r  a rerdict  of murder  i n  the second degree or  manslaughter 
as  the  evidence might  disclose. S. v. Wnll, 205 N.C. 659, 172 S.E. 216. 

I t  is revealed by the  record t h a t  on S u n d a y  afternoon, 17 September, 
l!f50, about 4 :30 p.m., the deceased was shot i n  the  chest with the  defend- 
ant's .38 S m i t h  & Wesson pistol and died short ly  thereafter.  She was 
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on a couch in the sleeping room of the defendant's "Moonlight Grill" 
about four miles from Lincolnton on the Maiden Highway when she was 
shot, with the defendant the only other person in the room at  the time. 

The defendant came immediately from the bedroom into the main 
room of the grill, called Amzi Linn, who went back into the bedroom with 
him. Linn came back out and called Henry  Grayson, who returned with 
him to the bedroom. Grayson says : "When I walked in there this woman 
was on the bed a-bleeding. She was lying with her head up in the north- 
west corner of the bed." H e  further testified that  the defendant was 
running around and around saying, "Get an  ambulance, get a doctor, do 
something. . . . Get an  ambulance and the sheriff. . . . H e  was not 
drunk or anything like that  but he looked like he was scared. . . . H e  
acted like he was scared awfully bad. . . . When I first went into the 
room, I said, 'What is going on in here?' H e  (defendant) said they 
were fooling with an old gun and i t  went off. 

"The Court : Who was fooling with an old g u n ?  
"Witness: Well, I can't say whether he was fooling with i t  or she was 

fooling with it. H e  said they were fooling with an  old gun and it went 
off." 

The sheriff testified that  Henry  Grayson told him on the folIowing 
Monday that  the defendant said, "he was fooling with an  old gun and 
i t  went off." 

On being recalled, the witness Grayson again stated that  when he first 
went into the bedroom, the defendant said : "We was fooling with an old 
gun and i t  went off." 

The sheriff testified that  he found the ('pistol with fire loaded car- 
tridges and one empty shell . . . near the southeast corner of the bed, 
about fifteen inches from the foot of the bed. I asked him (defendant) 
whose gun i t  was and he said i t  was his.'' 

Mrs. Nellie Pope, a patron in the p i l l ,  said she heard "feet scuffling 
or something. . . . Then I heard a man's roice cursing and talking loud. 
H e  said, 'Damn you' and 'G- damn you' two or three times, . . . and 
in two or three minutes I heard something fall. I t  was just like some- 
thing heavy fell. I t  jarred the floor. I t  was not but just a few minutes 
until I heard a shot or something that  sounded like a shot." 

Dr.  W. G. Page performed an autopsy on the body of the deceased and 
testified that  i n  his opinion her death was caused from a bullet passing 
through her chest; that  there were abrasions or ruptures of the skin 
about the face which "appeared to have been made right a t  the time of 
death or shortly thereafter"; that  he found a quantity of food and blood 
in the stomach "which had a marked alcoholic odor"; that  in his opinion 
"the gun was six inches or more from the body when i t  was fired. . . . I 
found no smudging either on the clothing of the deceased or on the body 
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under tlle.clothing. . . . The bullet entered the body about the center of 
the chest and ranged clownward and came out about two inches below the 
point of entrance and slightly towards the heart side"; that  the abrasion. 
on the skin "could have been caused by striking the head against the 
edge or corner of a door. . . . They could 1-ery easily have been inflicted 
after her death, as much as thir ty minutes after lieath." The indica- 
tions were that "the woulids were received subsequent to death or a t  the 
time of death." 

While in jail, the defendant was interviewed by R. W. Turkelson, 
Special Agent of the State Bureau of Investigation, to whom he stated 
that  the deceased, a d i ~ o r c e e  with three children, "had been staying out 
there and l i ~  ilig nit11 him on meek-ends." off and on .'or about three years. 
and for some time *he had appeared rather blue or morose; that she had 
received a call fro111 her former hnsband in Florida bvhich had upset he r ;  
that  011 the day in question she had been drinkiiig and came to the 
kitchen where he n-as and wanted some more beer; that he told her -11c 
had had euough, to which hl~e replied, ('all right I will kill myself t'lien" : 
that  as soon as he finished making a saildwich he came to the door of the 
bedroom and "saw h r r  I r  i th the gun  u p  to her chest" and that she again 
threatened to  kill herself ; that  he called to her, "Ruhy don't do that," aiitl 
rrached for the giiu; that  "as he got his hand over her hand and partly 
011 the gun i t  welit off"; that  this excitcd him and he tried to get her to 
the hospital and that  "he slipped and fell down as he was carrying her 
out the back door." 

The sheriff, on being recalled, quoted the tlefendsmt as saying to hiill 
on Sunday iright, '(that M13. Colbert had wanted more beer hut he ~ ron ld  
not give it to her and that  she got mad and shot herself." 

There is further evidencc that  in December, 1949, the deceased and 
the defendant were heard fussing a t  the Moonlight Orill and the defeiid- 
ant  threatpiled to "blow her brains out" if she went ;iway that night. 

.it the close of the State's evidence, the defendant demurred and n l o ~  ed 
for a directed vwtlict. Overruled ; exception. 

The defendant offered no ~vidence.  
Verdict : Giiilty of inr-oluntary nlonslanghtrr. 
Judgment:  Tmp~isonment in thr  State's Prison for a tern) of not lcq. 

than fire nor 111orr than seven years. 
D e f e n d a ~ ~ t  appeals, ascigning as error the refusal of the court to dis- 

miss the action aS ill case of ~ l o n w i t  or to direct a \-erdict in his favor. 
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STACY, C. J. The single question presented for c!t&ion is the sufi- 
ciency of the evidence to overconie the demurrer a1111 to withstand the 
nlotion for a directed verdict. The rulings of the trial court r e r e  favor- 
able to the State, and we are disposed to approvr. 

I t  is true the evidence is not all one way and it mas offcred by t l ~ c  
prosecution-the defendant electing not to go upon the witness stand or 
to offer anv evidence-nevertheless i t  is the rule with us that 011 demurrer 
to the erideilce or motion for directed verdict the State is entitled to 
have the evidence considered in its most favorable light, eliminating for 
the purpose any discrepancies or contradictions which the jury alone 
may reconcile or consider. S. v .  Rountree, 181 N.C. 535, 106 S.E. 669. 
The court's inquiry on demurrer or such motion is directed to the suffi- 
ciency of the evidence to warrant its submission to the jury and to sup- 
port a verdict for the prosecution. S. v. Har t ,  116 K.C. 976, 20 S.E. 
1014. Neither the weight nor the reconciliation of the evidence nor the 
credibility of the witnesses is for the court. S. u. Uflay, 126 N.C. 997, 
35 S.E. 428. 

Then, too, all of the discrepancies and contradictions in the evidence. 
if such there be, come from variant statements made by the defendant 
to different witnesses. I f  these result in ultimate equivocation, the jury 
alone is authorized to find the facts or to say what they are, and to assess 
their value in the light of the attendant circumstances. .\ verdict is the 

u 

jury's veredicfum-the dictum of truth, or the pronouncement of the real 
truth of the matter. 

Here, the defendant is quoted as saying to Henry Grayson that  "we 
were fooling with an old gun and it went off," meaning he and the de- 
ceased were fooling with the gun when it fired, and Grayson quoted the 
defendant to the sheriff as saying, "he was fooling with an old gun and 
it went off." 

On the other hand, the sheriff and the S.B.I. agent quote the defendant 
as saying to them that  Mrs. Colbert was drinking on thc afternoon in 
question; that she wanted more beer and h r  v-ould not g i w  i t  to he r ;  
whereupon she threatened to kill herself and had the gun ul) to her chest 
when the defendant attempted to stop her and it went off, thus i*esultinp 
in a misadventurous homicide. S. 1 ' .  E l d ~ i d q ~ .  197 S.C.  626, 150 S.E. 
125; S. v. Whaley, 191 N.C. 387, 132 S.E. 6. 

Initially, the defendant says there is no real contradiction in his statc- 
ments to Grayson, the sheriff and the S.R.1. agent; that  his statement to 
Grayson was made under excitement and on the spur of the nloment and 
was intended only as a short-hand statement of the occurrence which is 
readily reconcilable with his later statements to the sheriff and the S.B.I. 
agent. I n  the absence of the court's charge to the jury, which does not 
appear in the transcript, it  is to he assumed the court correctly instructed 
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the jury to reconcile the evidence, where reasonably susceptible of recon- 
ciliation, and thus the defendant presunlably was given full benefit of his 
position in  this respect i n  the jury's consideration (of the evidence. 

Moreover, taking the State's view of the different statements, the 
defendant says the record presents this question: Where the State offers 
contradictory statements of the defendant, some initially made which are 
inculpatory and others later made which are exculpatory, is the State 
bound by the later statements thus entitling the def.ndant to a dismissal 
of the action? 

An  affirmative answer is urged by the defendant. H e  contends that  
"it is neither charity nor common sense nor law" to permit a jury to 
infer a criminal occasion when the State's evidence, with equal or greater 
certainty, points to accident or misadventure as the cause of decedent's 
death, S. v. Massey, 86 N.C. 658, and that  a compulsory nonsuit or dis- 
nlissal of the prosecution on demurrer to the evidenve is suggested, if not 
required, by the following authorities: S. v. R a y ,  829 N.C. 40, 47 S.E. 
2d 494; S. v. W a t t s ,  224 N.C. 771, 32 S.E. 2d 348; 8. v. B o y d ,  223 N.C. 
79, 25 S.E. 2d 456, and cases cited ; S. a. T o d d ,  222 N.C. 346. 23 S.E. 2d 
47, and cases cited; S. c. Cohoon, 206 N.C. 388, 174 S.E. 91. 

While defendant's counsel have presented his cac3e cogently and with 
much force, we are constrained to think the record, viewed as a whole, 
hardly pushes the prosecution into this position. There is the evidence 
of Mrs. Nellie Pope and the attendant circumstances, including the 
defendant's previous threat to kill the deceased, which would seem to 
bring the case within the principle announced in  S. v. Phil l ips ,  227 N.C. 
277, 41 S.E. 2d 766, and S. 1 1 .  Gregory, 203 N.C. 52&, 166 S.E. 387. The 
probative value of the evidence is  for the tweke.  The solicitor felt 
impelled to give the jury the benefit of all the evidence and to "let the 
chips fall wherever they may." An  adverse answer to the question, 
however, may be found in S. 1.. Robinson, 229 N.C. 647, 50 S.E. 2d 740, 
and Jaclcson v. Hodges, 232 N.C. 694, loc. cit. 696, 62 S.E. 2d 326. 

Finally, the defendant says there is nothing on the record to show an 
intentional killing on his pa r t ;  that  thtl jury has so found, and that  no 
adverse presumption arises to overcome the presumption of innocence, 
or to support the verdict of involuntary manslaughter. S. v. Cranford,  
231 N.C. 211, 56 S.E. 2d 423; 8. v. Harvey ,  228 N.C. 62, 44 S.E.  2d 472; 
S. v. Edwards ,  224 N.C. 577. 31 S.E. 2d 762; 8. c. LTntith, 221 N.C. 400, 
20 S.E. 2d 360 ; S. v. Godwin,  227 N.C. 449,42 S.E. :!d 617. And further, 
that  his statements to the sereral witnesses, which wwe offered as worthy 
of belief, clearly reveal in their entirety, S. v. Edtixzrds, 211 X.C. 555, 
191 S.E. 1, an  accidental homicide or a self-inflicted lethal injury. 8. 11. 

Cofey, 228 N.C. 119, 44 S.E. 2d 886; S. c.  Penry ,  220 N.C. 248, 17  S.E. 
2d 4 ;  S. v. Shv,  218 N.C. 387, 11 S.E. 2d 155; S. v. Montague, 195 N.C. 



N. C.] S P R I N G  TERM, 1951. 365 

20,141 S.E. 285; S. v. Tillman, 146 N.C. 611, 60 S.E. 902; S. v. Goodson, 
107 N.C. 798, 12 S.E. 329. Sgain, we must refer to the absence of the 
charge from the transcript and assume the defendant's position in these 
respects was adequately explained to the jury. Evidently the defendant 
desires or craves complete vindication or nothing. No presumption is 
required to support a verdict of involuntary manslaughter, where the 
evidence permits such an inference. S. v. Coble, 177 N.C. 588, 99 S.E. 
339; 8. v. Stitt, 146 N.C. 643, 61 S.E. 566. Where one engages in an 
unlawful and dangerous act, such as "fooling with an old gun," i.e., using 
a loaded pistol in a careless and reckless manner, or pointing it at  another, 
and kills the other by accident, he would be guilty of an unlawful homi- 
cide or manslaughter. G.S. 14-34; S. v. Vines, 93 N.C. 493; 8. v. Trol- 
linger, 162 N.C. 618, 77 S.E. 957; S. v. Limerick, 146 N.C. 649, 61 
S.E. 568. 

Involuntary manslaughter has been defined to be, "Where death results 
unintentionally, so far as the defendant is concerned, from an unlawful 
act on his part not amounting to a felony, or from a lawful act negli- 
gently done.'' 1 Wharton Cr. Law, Sec. 305; S. v. Williams, 231 N.C. 
214, 56 S.E. 2d 574; 8. v. Stansell, 203 N.C. 69, 164 S.E. 580; 8. v. 
Turmge, 138 N.C. 566, 49 S.E. 913. Of course, nothing said herein 
militates in any way against the doctrine upheld in 8. v. Horton, 139 
N.C. 588, 51 S.E. 945; 8. v. Satterfield, 198 N.C. 682, 153 S.E. 155, and 
other cases, of a misadventurous homicide. 

Sf ter  a searching investigation of the record and with full appreciation 
of the forceful argument of defendant's counsel, we are constrained to 
approve the submission of the case to the jury. Hence, on the record as 
presented, the verdict and judgment will be upheld. 

No error. 

STATE OF NORTH CAROLINA on RELATION OF THE UTILITIES COMMIS- 
SION, v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 28 March, 1951.) 

1. Utilities Commission § & 

While the orders of the Utilities Commission must be considered on 
appeal as  prima facie just and reasonable, appellant nevertheless may 
show that the order appealed from was not supported by competent, mate- 
rial and substantial evidence upon the entire record, and thus rebut the 
prima facie effect of the order. G.S. 62-26.10. 

2. Carriers 8 1 M - 
The power qf the Utilities Commission to require transportation com- 

panies to maintain substantial service to the public in the performance of 
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the absolute duty to provide transportation facilities will not be denied 
even though the service will be nnremunerative when singled out antl 
related only to a particular instnncle or lornlity if the loss is incidentnl 
and collaternl when viewed in relaticm to ant1 tIs a part of all its tmnspor- 
tation operations a s  a whole. 

Where the discontinnnnce of an tigtwcy lit i l  railroatl sttition n-oultl re- 
sult only in requiring that incoming freight be prepaid and in inconrenience 
to indiviclual shippers from possible delay in notifying consignees of the 
tlrrirnl of freight, though otherwise the same freight service would be 
available, Reld the maintenance of the agency is incidental to the carrier's 
primary and absolnte duty of furnishing transportation facilities, and loss 
to the carrier is properly considered in determining whether convenience 
to individuals and to the public outweigh the benefit which \vonltl in1u.e to 
the carrier from the abantlonment of the agency. 

4. Same- 
No absolntc rule can be set for tlcfermining ~1 carrier's :tl)l)lication to 

cliscontinue a pnrticulnr service, but each case must be cwxjidered upon 
its own facts in accord with the criterion of retlson:~t)lrntw and justice to 
determine whether public convenience and necessity reqnire the service 
to be maintained or permit its disc.ontinuance, weighing the benefit to the 
carrier of abandonment against the inronveniencca to ~vhich individual 
shippers may be subjected. 

3. Same--Record held not t o  support order denying carrier's application to 
discontinue agency a t  station. 

Upon the undispnted evidence it appeared that the maintenance of an 
agency a t  a station by the carrier resulted in loss to the carrier and that 
the tliscontinnnnce of the agency would result only in inconvenience to 
the inclivitli~t~l shippers, bnt that  the public neces~sity ~vould be met by 
the continuance of snbstantiillly the s i~me freight service without an agent. 
Held: The conclusion of the Utilities Co~nlnission that the public conve- 
nience and necessity required the denial of the carrier's application to clis- 
continue thc agency is not supported by nmterinl and substa~itial evidenw 
upon the whole record as  bein:: reasonable ant1 jnqt t ~ n d  judgment nffiru- 
ing its order denying the application is r e v n w d  

, \PPEAL by tleft~ntlant Railrou(1 Coinp:rnp fronl Illomis. .I.. Septem1)rtr 
T e r m ,  1950, of 1'1-rrr. R c ~ e r s r c l .  

T h i s  was :I p r o ~ ~ e d i n g  i~ls t i tnted before t h ~  N o r t h  Carolina Utilities 
Cornmission hy the app l ica t io~i  of tlw ,\tlantic C'oast Line Rai lroad 
Company f o r  ~wrmiss ion  to close its agency a t  Stoke;, Sort11 Carolina. 

T h e  application was denied by order  of thc  Utilities Commission ( two 
members dissenting), exceptions t o  the order overruled, and rehearing 

dtlnied. O n  appcal  to  the  Superior  Court ,  the  order 'of the  r t i l i t i e s  Com- 
mission was affirmed antl the  &\tlantic Coast L ine  Railroad Company 
appealed t o  th i s  Court.  
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Attorney-Genernl  M c M u l l n n  and  Assis tant  i l t torney-General  P r y l o r  
for the  S t n t ~  o f  -Yorth  Carolina en: rcl. Sor t lb  Carol ina Gt i l i t ies  C'om- 
mission, appellee. 

( 'harles  C'ook I I o u ~ e l l  nnd N u r r a y  A l l en  for , l t lantir Coast L ine  Rai l -  
road Compan?~,  appel lant .  

DEVIN, J. The application of the defendant Railroad Company filed 
with the Utilities Commission was not for the purpose of obtaining 
authority to close its railroad station a t  Stokes, but to close the agency, 
that  is, to dispense with the services of a local agent a t  that  station, for 
the reasons set out in the application. 

The facts were not controverted. The question prcwitetl to us for 
tlecision is whether thcsc facts afford ~ubstant ia l  evitlmcc. in view of 
the entire record, which would support tlie concliision reached by the 
court below that  public convenience and necessity warranted the coi~tinued 
operation of t l ~ c  agency, and that thc order of the T'tilities Cornmi-cion 
t ~ k n y i n ~  application for tliscontii~~iance of this scrviw mas reaml:~ble 
and just. 

Stokes i~ w village of 325 inl~al)itants, without nianufacturiiig or pro- 
cessing industry, situated in an agriciiltural community, traversed by 
paved roads. 'I'hcrc arc only six buqiness establishmwts, and these are 
principally dm-otcd to nierchandisiiig, including the handling and tlis- 
tributing of commercial fertilizers. Railroad freight transportation 
service is afforded by thc defendant's branch line from Parmalee to 
Washington. S o r t h  Carolina. X o  passenger service is maintained. Pa r -  
malee is seven miles northwest and Washington is sixteen miles southeast. 
I t  appeared that for the twelve months' period ended 30 September, 1949, 
two carloads we1.c shipped from Stokes and ninety received. Of those 
received serenty-two contained fertilizer or fertilizer material. It was 
admitted, and so found by the Utilities Commission, that after giving thc 
station of Stokes credit for all railroad revenues derived from shipments 
originating and received a t  that station, the loss for the year was $572.90. 
The expense incurred for the salary and expense of the local agent, which 
under wage agreement the defendant could not modify, was $3,339.14 
per annun]. The amount of time necessary for the performance of all 
the duties of an agent a t  this station would not exceed oil an average 
thirty minutes per day. There mas also uncontradicted evidence that i11 
spite of effort over a period of ten years there had been no increase in 
freight shipnlents to and from this station, and that  there was no possi- 
bility of expanding the railroad business or earnings there, and that  on 
the other hand in small comiminities like this transportation by rail 
increasingly suffered from competition with motor vehicles operating 
over improved highways. 
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I t  also appeared that  the absence of a local agent a t  Stokes would 
not affect freight shipments to and from that  station. The same freight 
service would be available. The same freight t r a im would run, stopping 
on same schedules a t  Stokes. The  only difference would be that  incoming 
freight must be prepaid, and that  notice of arrival would be mailed from 
Washington instead of Stokes, and that  waybills and receipts for  freight 
from Stokes would be handled by the train conductor. Less than carload 
shipments would be unloaded and deposited in the station building, and 
consignee notified. I t  also appeared that  a large proportion of freight 
shipments to  Stokes, particularly fertilizer, now arrives prepaid. 

After notice of defendant's application was given, only one person 
appeared in opposition, Mr. W. F. Stokes of the firm of Stokes & Con- 
gleton, merchants, who received sixty-six of the n ~ n e t y  cars shipped to 
Stokes station during the year referred to. Mr. Stokes expressed the 
opinion that  there was public need for the continuance of the agency, 
and that  handling carload and other freight shipments without a local 
agent would cause inconvenience and sometimes delay, and that  if the 
agency were discontinued i t  would result i n  his fjrm's transferring its 
freight business to motor carriers. 

The Utilities Commission was of opinion that  notwithstanding the 
applicant sustained a loss of $572.90 during the tavlve months used as a 
basis this was not a sufficient showing to deprive the community of 
agency service to which i t  had been accustomed, and that  if the agency 
were discontinued there would be no ridequate substitute as there were 
no regular truck routes operating into Stokes, and that  handling freight 
through other agencies and using train conductors would be unsatisfactory 
from the standpoint of the community. I t  was co~wluded that  the public 
conrenience and necessity of the agency a t  Stokes was sufficiently shown 
to warrant  the continued operation of the agency. The application of 
the defendant was accordingly denied. Defendant filed numerous excep- 
tions to the order of the Commission, and, among others, that  there was 
no  substantial evidence that  public conrenience anti necessity warranted 
continuance of the agency a t  Stokes, or that  the requirement that  appli- 
cant continue to maintain such agency a t  a loss, under the circumstancet 
here disclos~d, was reasonable and just. 

These exceptions har ing  been overruled and petition to rehear denied 
(G.S. 62-26.6), defendant appealed to the Superior Court where the 
order of the Utilities Commission was affirmed. That  court in affirming 
the Commission's order expressed the view that  the fact that  there were 
no regular motor carrier routes into the community and the absence of 
an  adequate substitute for the service now rendered by the applicant bore 
"heavily upon the question of public convenience and necessity and upon 
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the reasonableness and justice of the order entered by the Utilities 
Commission." 

B y  statute (G.S. 62-26.10) upon appeal the orders made by the Utilities 
Commission "shall be prima facie just and reasonable" (Utilities Corn. v. 
Great Southern. Trucking CQ., 223 N.C. 687, 28 S.E. 2d 201), but this 
does not preclude the appellant from showing that the evidence offered 
rebuts the prima facie effect of the order, and that the order was "unsup- 
ported by competent, material and substantial evidence in view of the 
entire record." Hence the question posed for our consideration is whether 
the evidence was sufficient to warrant  the conclusion that  public conven- 
ience and necessity required maintenance, a t  a substantial loss, of agency 
service a t  Stokes, and whether under the circumstances here shown the 
order of the Utilities Commission denying defendant's application was 
reasonable and just. 

The power conferred by statute upon the Utilities Commission to 
require transportation companies to maintain substantial service to the 
public in the performance of an  absolute duty will not be denied even 
though the service may be unremunerative when singled out and related 
only to a particular instance or locality, if the loss be viewed in relation 
to and as a par t  of the over-all operations of transportation, rather than 
as incidental and collateral thereto. Washington ez rel. Oregon R. d N .  
Co. v. Fairchild, 224 U.S. 510. The distinction was pointed out in 
Kurn v. State, 175 Okl. 379, where i t  was held as correctly stated in the 
syllabus: "In the performance of an  absolute duty by the railway com- 
pany the question of expense is not to be considered, but where the duty 
sought to be enforced is one of additional convenience rather than neces- 
sity, the question of expense to  the company and relative benefit to the 
public is the deciding factor and may not be disregarded." This principle 
was again stated in same language in l'homson v. Sebrmka State Railway 
Corn., 143 Xeb. 52, and in St. Louis-S. F. R. Co. z.. State, 195 Okl. 41. 

This question was considered by the Supreme Court of South Carolina 
in Southern Railway v. Public Service Commission, 195 S.C. 247, 10 
S.E. 2d 769, where the Court used this language: "And as we have 
pointed out there is clearly no absolute duty requiring a railroad company 
to maintain an  agent a t  every one of its stations, for the simple reason 
that  nonagency stations may provide reasonably sufficient service, taking 
into consideration the amount of the public patronage and other sur- 
rounding conditions. I n  other words, the duty  of maintaining an  agent 
is a t  most incidental to the railroad company's primary and absolute 
duty of furnishing transportation services. ~ a n i f e s t l ~  in a case of this 
kind the question of loss is of greater importance." The same view was 
expressed in Seward T. Denver & R. G. R. CO., 17 N.M. 557, and in the 
case of .4. C. L. R. R. Co. v. King, 49 SO. 2d 89. 
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I n  A.  C'. L. R. R. Co.  il. C'ommonveal ih  of I'irginia, 191 Va. 241. 
61 S.E. 2d 5, the Supreme Court of Appeals of Y~rg in ia  considered t h ~ .  
application of the Railroad Conlpany for authorily to close its s ta t io l~  
:tt Carson, Virginia, as an  ageucy station for the reason, as in our case, 
that  i t  was being maintained a t  a lose. Tn a well wnsidered opinion b ~ -  
C h i e f  Just ice  H u d g i n s  the denial of the railroad's application by the 
State Corwxation Commission was reversed as unreasonable and uniust. 
From this opinion we quote: "There is no conflict in the evidence. Con- 
sidering all of the facts and circumstalices, vie cannot escape the conclu- 
sion that  it would be unreasonable and unjust to require appellant to 
maintain Carson as an  agency station when the cost of such service is - " 

out of proporti011 to the revenue derived from that  portion of the public 
benefited thereby, especially ~vhcre it is shown, as in this case. that  the 
wbstituted servire propoecd will afl'ortl the same e~i,ential transportatim 
ser~iccs, but a t  less conrenicnce to the prospective par,srngers and shipper-. 
This concl~~sion is supported by the principles applied in the follo~vilip 
eases from other jurisdictions" (citing numerous cases). 

I n  the case a t  bar the r t i l i t ies  Cowmission fount1 that  in spite of 10.- 
to the applicant t h ~ w f r o m  the public conrenieuce an4 necessity for agency 
service a t  Stokes warrantrd its continiwtl maintenaucc., and the Superic~r 
('ourt ap l~ rowd .  The stztute G.S. 62-39 enxpo\vel8s the 17tilities C'oni- 
nlissioli to require transportation co111l)anirs '(to vs1ablis11 and maintain 
all such public services and conveniences as may be reasonable and just." 
T-tili f ics C'om. 1,. Grcnt Sotithf'rrt Truc.X.in,y Co.. 293 N.C. 687, 28 S.E. 
2d 201. 

Qut>stions of convenience to indi\-iduals and to the public filld tlieil. 
limitations in the criterion of reasonableness and justice. Xo  abso lu t~  
rule can be set up  and applied to all cases. The fac.ts in each case n1u.t 
be considered to determine whether public convenience and ncceqsity 
rcquire the service to be niaintained or permit its cliscontinuance. The 
benefit to the one of the abandonment must be weighed against the incon- 
venience to which the other may be suhj~cted.  The question to be decided 
is whether the loss resulting from the agency iq out of proportion to any 
benrfit to an ilidiridual or the public. Tn Ill inois ~Prntrnl R. Co. ct 01. 
I * .  l l l inois  Commercc C o m w ~ i s s i o i ~ ,  306 Ill. 323, it was said, "The main- 
taining of an uneconomic service resulting in an  ecsnomic waste cannot 
he justified or rxcuscd by the showing that  the ~e rv ice  has been in  the 
conrenience and necessity of some individual. The convenience and 
necessity required are those of the puhlic and not of an ilitliridual o~ 
individuals." .\nd in a later case derided by that Court, I l l i n o i . ~  Cent .  R. 
Co. v. I l l inois  Commerce Con~miss ion  , 399 Ill.  67, i t  waq :aid : '(Recent 
dt&ions of this Court have established the rule that i t  is m~reasonable 
to require the maintenance of an agency station where the copt of the 
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.errice is out of proportion to the revenue derived from the portion of 
tlie public benefited thereby, particularly where a substitute service may 
be provided affording the same essential, although less convenient 
hervice.'' 

I11 the recent case of Atlantic ( 'onst Line R. C ' o .  I . .  K i n g ,  19 So. 2d SO, 
tlie S u ~ r e n i e  Court of Florida reversed the order of the Utilities Com- 
mission of that  state denying plaintiff's application to discontinue certain 
passenger train stops, the Court saying: "The disparity between the 
inconvenience to such a limited cross citv traffic and the cost. delav antl 
burden to appellant is so out of proportion that we think the application 
for conditional service was reaso~~able  and just antl should have bee11 
granted.'' 

While on tlie hearing before the Ctilities Colnmission the principal 
receiver of freight a t  stokes expres~ed apprehension that  inconvenience 
would result from discontinuance of agency service a t  that station, this 
~ rou ld  seem to involve individual rather than public inconvenience, as 
the same essential service would be retained as to both incoming and 
outgoing freight though with some inconvenience to the individual 
shipper, and raises the questiou whether the court should require thtl 
railroad to continue this service a t  a loss of $572.90 per annum, in order 
to save one or more shippers from inconvenience of t h e  character about 
\ ~ h i c h  the shipper testified. 

We are inclined to the view, after considering the evidence heard by - 
the Utilities Commission which was not in conflict, and on the entire 
record before us, that  the railroad freight service which will be continued 
a t  Stokes if defendant's application be allowed, will measurably provide 
for the needs and convenience of the public, and that  the disparity be- 
tween the inconrenience resulting to the complaining shipper and the 
hnrden now imposed on the railroad tends to negative the conclusion 
reached below that  it was reasonable and just to require the maintenance 
of agency service a t  a substantial loss to the applicant. - 4 .  ('. I,. R. R. 
C'o. a. Commonzoealfh of Virgin in, supra.  

We think the finding of the Utilities Commission affirmed by the court 
below is not supported by material and substantial evidence, and that 
the order denying application for discontinuance of agency service a t  
Stokes under the evidence did not measure up  to the standard of reason- 
ableness and justice required by the statute. The judgment affirming 
the order of the TJtilities Commission is reversed and the cause remanded 
for appropriate orders in accord with this opinion. 

Reversed. 
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!rOMMY ANDERSON, EMPLOYEE, V. NORTHWESTERN NOTOR COMPANY, 
EMPLOYER, AND PENNSYLVAXIA THRESHERMIEN t FARMERS nm- 
TUAL CASUALTY INSURANCE COMPANY, CARRIER. 

(Filed 28 March, 1951.) 

1. Master and  Servant 5 40~-  

Claimant under the Workmen's Compensation Act must show not only 
that  he has suffered personal injury by accident which arose out of and 
in the course of his employment but also that his injury caused him dis- 
ability unless it  is included in the schedule of injuries made compensable 
under G.S. 97-31 without regard to loss of wage earning power. 

"Disability" as  used in the Workmen's Compensation Act means impair- 
ment of wage earning capacity rather than a physical impairment. G.S. 
97-2 ( i ) .  

3. Same--F'indings held to  sustain conclusion tha t  injury did no t  mate- 
rially accelerate o r  aggravate pre-,existing infirmity. 

Findings to the eiyect that  claimant suffered :in injury by accident 
which arose out of and in the course of his employment but that he lost no 
time or wages a s  a result thereof, and after working for about a month 
with this employer, entered into business for himself, and that  the dis- 
ability of claimant is not a result of the accident but of a congenital 
infirmity, is held to sustain decision denying compensation, since the 
Andings support the conclusion that  the injury neither of itself nor in 
combination with the pre-existing infirmity resulted in any disability, and 
claimant is not entitled to have the cause remande~rl for a speciflc finding 
a s  to whether the injury proximately contributed to his disability by 
accelerating or aggravating his pre-existing condition. 

4. Same- 
Where claimant's expert witness testifies to the elPect that  claimant had 

a congenital infirmity of the spine and that  claimant now suffers a 10% 
disability, and fiirther that  claimant's disability could be the result of 
the accident or could have antedated it ,  such testimony does not impel 
the single conclusion that  the injury accelerated or aggravated claimant's 
pre-existing infirmity, and further, the testimony related to a physical 
impairment rather than an impairment of wage earning capacity. 

5. Master a n d  Servant § 59- 

In  passing upon issues of fact the Industrial Commission is the sole 
judge of the credibility of the witnesses and of the weight to be given 
their testimony, and map accept or reject the testimony of a witness, 
either in whole or in part. depending solely upon whether it  believes or 
disbelieves the same. 

6. Master and  Servant 5 55d- 
Findings of fact of the Industrial Commission are  conclusive when 

 upp ported by legal evidence. G.S. 97-86. 
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~ ~ P P E A L  by plaintiff from Bobbitt, J., at January Term, 1951, of 
WILKES. 

Proceeding under the North Carolina Workmen's Compensation Act 
in which the plaintiff, Tommy Anderson, seeks compensation from his 
employer, Northwestern Motor Company, and its insurance carrier, 
Pennsylvania Thrcshermen & Farmers Mutual Casualty Insurance Com- 
pany, for an alleged injury by accident arising out of and in the course 
of his employment. 

The parties concede that they are subject to the provisions of the Act. 
The only evidence of legal importance offered in the proceeding was 

that of the plaintiff and his physician. 
The plaintiff testified to the effect that on 7 March, 1949, his employ- 

ment by the defendant required him to assist a fellow employee in unload- 
ing a heavy safe from a truck; that while he was in an awkward and 
unusual position the safe unexpectedly slipped and fell, wrenching his 
back and producing much pain ; that despite this mishap he continued to 
work for the defendant without any loss of time or wages until the 
defendant terminated its business "a month or so" later; that he had been 
operating a small garage of his own ever since the defendant had closed, 
but was "not making anything"; and that he had not been able to do 
anything except light work since 7 March, 1949. The plaintiff admitted 
that ha bad drawn compensation under the North Carolina Workmen's 
Compensation Act on two previous occasions on account of back injuries 
suffered by him in 1946 and 1948 while working for a former employer, 
the Gaddy Motor Company. 

The plaintiff's physician testified, in substance, that he had examined 
and treated the plaintiff's back both before and after 7 March, 1949 ; that 
the plaintiff has a congenital infirmity of the spine, "which precludes 
mechanically the normal functioning (of his) back, and tends to subject 
it to stress and strain more easily"; and that "viewing the average person 
as one hundred per cent," the plaintiff now suffers a permanent physical 
disability of ten per cent. The physician stated that this disability "could 
be the result of the last injury received while working for the North- 
western Motor Company," or could have arisen before that time. 

The Hearing Commissioner denied the plaintiff's claim for compensa- 
tion, and the plaintiff appealed to the Full Commission, which made 
these specific findings of fact bearing on the questions involved on the 
present appeal: (1) "That the plaintiff on March 7, 1949, sustained an 
injury by accident that arose out of and in the course of his employment, 
and as a result thereof he has lost no time or wages." ( 2 )  "That after 
working for about a month more with this employer, the plaintiff removed 
himself from the labor market, and entered into business for himself." 
(3 )  "That any disability the plaintiff has sustained is not a result of the 
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accident of March 7, 1949, but is a result of a congenital condition." 
The Full  Commission concluded as a matter of law on the basis of these 
findings that the plaintiff had not suffered a compensable injury by 
accident within thc purview of the Act, and entered its decision accord- 
ingly. 

The plaintiff thereupon appealed from the Full  Commission to thc 
Superior Court, find the Superior Court rendered judgment affirming the 
tlecision of the Full Commission. The plaintiff excepted to this judg- 
nleilt, and appealed therefrom to this Court, assigning errors. 

11'. II. X c E l r r e e ,  Jr., for  p la in t i f f ,  appe l lan t .  
' l ' r i ~ d / e .  I In l sho~rse r  & M i f c h ~ l l  for d e f e n d a n t s ,  appellees.  

E ~ v r s ,  J. To obtain an award of compensation for an  injury under 
the North Carolina Workmen's Compensation Act, an employee must 
wlways show these three things : (1) That he suffered a personal injury 
by accident; ( 8 )  that his injury arose in the course of his employment; 
and (3) that  his injury arose out of his employment. W i t h e r s  v. B l a c k ,  
230 N.C. 428, 53 S.E. 2d 668. Furthermore, he must establish a fourth 
essential elenlent, to wit, that  his injury caused him disability, unless i t  
is included in the schedule of injuries made compensable by G.S. 97-31 
without regard to loss of wage-earning power. B y a n h a m  v. P a n e l  Co., 
223 N.C. 233, 25 S.E. 2d 865. As used here, the term "disability" signi- 
fies an impairment of wage-earning capacity rather than a physical 
impairment. This is necessarily so for the very simple reason that the 
. k t  expressly specifies that "the term 'disability' means incapacity be- 
cause of injury to earn the wages which the eniployee was receiving at  
the time of thc injury in the same or any other empl~~yrnent." G.S. 
97-2 ( i ) .  

The assignl~~ci~tq of error permit the plaintiff to challenge the validity 
of the judgmrnt of the Superior Court on alternative grounds. This hr 
does. 11t. insitts primarily that the decision of the Full  Commission is 
not sustained 1)p its findings of fact, and he asserts m3econdarily that such 
findings of fact ar r  not supported by the evidence before the Commission. 
I l e n r y  I * .  L ~ n f h c r  Po., 231 N.U. 477, 57 S.E. 2d 760. 

While there seems to be no case on the specific point in this State, 
courts in other jurisdictions hold with virtual uniformity that  when an 
employee afflicted with a pre-existing disease or iniirmity suffers a per- 
sonal injury by accident arising out of and in the course of his employ- 
ment, and such injury materially acrelerates or aggravates the pre- 
existing disease or infirmity and thus proximately contributes to the death 
or disability of the employee, the injury is compensable, even though it 
would not have caused death or disability to a normal person. Schneider's 
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A s u ~ ~ s o s  v.  No~orr Co. 

TYorkinen's Compensation (Perm. Ed, ) ,  Text Volume 6 ,  ~ect ion  1543 ( i )  ; 
.58 Am. Jur., Workmen's Compensation, section 247; 71 C.J., W o r k ~ ~ i e n ' ~  
Compensation Acts, section 358. 

When this proceeding was heard before the Commisbion. the plaintiff 
invoked these outside authorities, and argued that he was entitled to an 
award of conlpensation under them because the evidence established these 
three propositions: ( 1 )  That  he was afflicted x i t h  a pre-existing infirmity 
of the spine; ( 2 )  that  on 7 March, 1949, he suffered a personal injury 
by accident arising out of and in the course of his employ~nent;  and ( 3 )  
that such persoiial injury acceleratcd or aggravated his pre-existing in- 
firmity of the spine and in that way proximately contributed to a dis- 
ability on his part. The defendant denied the ralidity of this argument. 

The plaintiff's primary position on the appeal may htt summarized as 
follows : The Commission rejected the outside legal autliorities invoked 
11y plaintiff as the basis for his claim, and for that reason did not find 
thc facts in respect to the plaintiff's third pi~oposition. a consequcnce. 
the findings are silent on the main issue joined between the parties. fail 
to determine the controversy inrolved in the proccctlinp, and do not 
-upport the decision, denying compensation to the plaintiff. Hence, the 
Superior Court erred in refusing a request by plaintiif that  the proceeding 
be remanded to the Con~mission with an  instruction that the Commission 
find from the evidence whether the personal illjury b ~ -  accident suffered 
by plaintiff on 7 March, 1949, proximately contributed to a disability 011 

his part by accelerating or aggravating his pre-existing spinal infirmity. 
Eonns I * .  Lumber Co., 232 N.C. 131. 59 S.E. 2d 612; IToullg v. W h i t e -  
hnll  Co.. 229 N.C. 360, 40 S.E. 2d 797. 

The plaintiff's primary position is untenable because his fundamental 
premise, i.e.. that  the Comtnission rejected the outside Icgal authorities 
invoked by him as the basis for hi3 claim and by reason thereof did not 
find the facts in respect to his third proposition. lacks validity. 

When the record is read aright, it  rereals that  the Full  Commission 
ahsunled that  the principle of lam relied on by plaintiff prevails in Korth 
Carolina, and that the Full  Commission denied the claiin for compensa- 
tion because it found as a fact from the evidence before it that the plain- 
tiff had not sustained a con~pensable i n j u ~ y  vi th in  the purview of that  
~~r inc ip l e .  The first, second, and third specific findings meall simply this : 
-\lthough the ljlaintiff suffered a personal injury by accident arising out 
of and in the course of his employment on 7 March. 1949, such injury 
was incon~equential in nature, and did not, either of itself or in combina- 
tion with the pre-existing infirmity of the plaintiff, cause any disability, 
i .e . .  loss of wage-earning power, to the plaintiff. 

This being true, the findings c o ~ e r  the material issues of fact arising 
in the proceeding, determine the entire controrersy between the partie., 
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and support the decision of the Commission. The plaintiff's injury does 
not fall within the schedule embodied in G.S. 97-31.. and is not comDen- 
sable in the absence of a resulting disability. 

The plaintiff adopted his secondary pos"ition against the eventuality 
of an adverse interpretation of the findings of fact of the Commission. 
He  advances these interesting arguments in its support: The evidence 
presented by the plaintiff before the Commission pointed unerringly to 
the single conclusion that the injury by accident which he sustained on 
7 March, 1949, accelerated or aggravated his pre-existing spinal infirmity 
and in that may proximately contributed to a disabilityon his part. AS 

this evidence was uncontradicted, it was obligatory for the Commission 
to accept i t  and to make accordant findings of fact. Instead of doing 
this, the Commission made findings diametrically contrary to the uncon- 
tradicted evidence. As a consequence, its findings of fact are not sup- 
ported by evidence, and the Superior Court ought, to have vacated its 
decision on that ground. 

The plaintiff's secondary position is not maintainable. I n  the first 
place, its underlying premise, i e . ,  that the evidence before the Commis- 
sion engendered a single conclusion favorable to the plaintiff, crumbles 
when the testimony of the plaintiff's chief witness, the physician, is 
analyzed. His evidence to the effect that the plaintiff has a ten per cent 
disability refers to a physical impairment, and not to an impairment of 
wage-earning capacity. Besides, the physician stated that the plaintiff's 
disability could have antedated the mishap of 7 March, 1949. When the 
evidence before the Commission is considered as a whole, it is completely 
compatible with the Full Commission's determinative finding that the 
personal injury by accident sustained by plaintiff on 7 March, 1949, was 
inconsequential in character, and did not, either of itself or in conjunction 
with his pre-existing infirmity, cause him any disability, i.e., loss of wage- 
earning power. 

Moreover, the notion that it is obligatory for the Commission to accord 
an involuntary or unquestioned credence to any particular testimony 
runs counter to the statute which confers upon it full fact-finding author- 
ity. G.S. 97-84; Reach v. H c L e a n ,  219 N.C. 521, 14 S.E. 3d 515. I n  
passing upon issues of fact, the Commission, like an,y other trier of facts, 
is the sole judge of the credibility of the witnesses, and of the weight to 
be given to their testimony. H e n r y  z9. Leather  Co . ,  supra. This being 
true, it may accept or reject the testimony of a witness, either in whole 
or in part, depending solely upon whether it belieyes or disbelieves the 
same. Johnson's Case, 256 Mass. 489, 155 N.E. 460; Fitzgibhons' Case,  
230 Mass. 473, 119 N.E. 1020. 

Inasmuch as the findings of fact of the Full Comrnission are supported 
by legal evidence, they cannot be disturbed. G.S. 97-86. 
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F o r  the  reasons given, the  decision of the  Commission is  
-4ffirmed. 

JOSEPH H. CHAFFIN v. C. W. BRAME. 

(Filed 28 March, 1951.) 

1. Automobile g 8a-Duty of motorist to be  able t o  stop within range of 
his lights. 

The rule that  a motorist traveling a t  nighttime must not exceed a speed 
a t  which he can stop within the distance that  objects can be seen ahead 
of him on the highway is not a rule of thumb but requires of him only 
that  he exercise that  degree of care for his own safety which a reasonably 
prudent person would exercise in like circumstances and be able to stop 
before striking a n  object on the highway which he sees or should see in 
maintaining a proper lookout and attention to the road, but not that  he 
should be able to bring his automobile to an immediate stop upon the 
sudden arising of a dangerous situation which he could not reasonably 
have anticipated, or require him to see that which is invisible to a person 
exercising due care. 

2. Negligence § ll- 
A plaintiff cannot be guilty of contributory negligence unless he acts or 

fails to act with knowledge and appreciation, either actual or constructive, 
of the danger of injury which his conduct involves. 

3. Negligence § O- 
A person is not bound to anticipate negligent acts or omissions on the 

part  of others, but in the absence of anything which gives or should give 
notice to the contrary, he is entitled to assume and to act upon the assump- 
tion that  every other person will perform his duty and obey the law and 
that he will not be exposed to danger which can come to him only from 
the violation of duty or law by such other person. 

4. Automobiles 18b- 

A motorist traveling a t  nighttime may assume, until he has notice to 
the contrary, that  no other motorist will permit his vehicle to  move or 
stand on the highway without displaying the lights required by G.S. 
20-129 ( d ) ,  G.S. 20-134, that  the driver of any truck disabled on the 
highway will display the red flares or lanterns required by G.S. 20-161 
and that a motorist approaching from the opposite direction will season- 
ably dim his headlights a s  required by G.S. 20-181. 

5. Automobiles 1 8 h  (3)-Evidence held not t o  show contributory negli- 
gence a s  a matter  of law on par t  of motorist striking unlighted vehicle 
on highway a t  nighttime. 

Plaintiff's evidence was to the effect that  he was traveling a t  nighttime 
a t  a speed of about forty miles per hour, that  upon being partially blinded 
by the undimmed lights of a vehicle approaching from the opposite direc- 
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tion, he snbstantially reduced his speed and blinked his lights a s  s signal 
to the approaching motorist, that  the other motorist nevertheless failed 
ru dim his lights so that plaintiff could not see defendant's truck, whicl~ 
was parltrtl on the highway in his lane of travel without lights, until 
l~laintiff l1;1sst4 the approaching vehicle some thirty feet before reaching 
the parked truck, and that  immediately upon seeing the truck plaintiff 
attempted to avoid the collision by bearing to his left, but that the right 
\ide of his car struck the rear of the truck a t  a time when plaintiff's speed 
did not exceed twenty miles per hour, resulting in the injuries in suit. 
IIcld: The evidence fails to disclose contributory negligence a s  a matter 
of law on the part of plaintiff, and defendant's motion to nonsuit on this 
-round \v:w properly refused 

6. Pleadings 29- 

The trial conrt inny allow nil nniendment, even a f t~?r  verdict, to lnnlie the 
lblendinx con for^^^ to the evidence when the amendment does not change 
the clain~ of 1)lnintiff. G.S. 1-163. 

A \ r , r ~ ~ ~  1). ~ l e f ~ n t l a n t  f rom ( : r ~ y t t n .  J. .  and a jury, a t  the J a n u a v  
T P ~ I I I ,  1951, of LISCOLK. 

Civil action f o r  tlanlagc inflicted upon plaintiff's n~ovi i ip  automobile 
ill collision I\ it11 I m r  of defendant', truck, which wafi parked on highway 
at  i ~ i g h t  withont light.; o r  warning sigiials. 

'I 'l~ese iseuc. alee+ on t h e  pleadings, and were wbmi t ted  to  the  j u r y :  
1. W a s  the j)laintiff's automobile damaged by the  negligence of the 

tlcfentlant, a* allcgid i n  the compla in t?  
2 .  I f  so, did the plaintiff, by his own negligence, contribute to his own 

dainage, as  alleged i n  the  answer?  
3. \That tla1nagc.c.h. if any,  is the  plaintiff entitled to rccol-er? 
T h e  j u y  a i ic~ \  c w d  the first issue "Yes," the  second issue T o , "  and 

the third ibhw "$550.00." T h e  court  entered j u d g n ~ c n t  fo r  plaintiff on 
tlic verdict, ant1 thc tlefendant appealed, as.igning errors. 

E n v ~ s ,  J .  I 'hc :rq*ignnient< of e r ror  la isc  thcse q ~ e s t i o n s  : 
1. Did thc~ c.oniSt rn .  i n  rcfn&ip to dkinihs the action 1111011 a compul- 

-or\ nonillit i tftrr all  the evidence on Imtli sides was i n ?  
2.  Did t l ~ c  court e r r  i n  p e ~ ~ i r ~ i t t i i i g  the plaintiff to  amend liib complaint 

aftel' w r d i c t  and hefore j d g m e n t  ? 
We e o n 4 t l c ~  thcse questionc in  tlieir numerical order. 
There Iraq s l ~ a q )  conflict i n  the  testimony offered by the  parties a t  the 

trial.  W e  oirlit i ~ f e r c n c ~  to the c r i d e n w  adduced by the  defendant 
hcc.au-P it  i. 11 ot ntwssa?y to :?n nndcrst anding of the questions ar is ing 
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on the appeal. The plaintiff made out this case: At  9 p.m. on 8 March, 
1950, plaintiff was driving his Ford car southward on Route 18, a paved 
highway 18 feet wide, in Wilkes County, Kor th  Carolina. Defendant's 
truck was parked upon the right side of the highway without lights or 
warning signals. I t  was headed southward, blocked the entire right 
traffic lane, and virtually blended with the darkness of the night. As 
plaintiff neared the Dodge truck a t  a rate not exceeding 40 miles an  hour, 
he met a passenger automobile driven by one Garland, which was pro- 
ceeding northward along the highway a t  an  estremely low speed, and 
which was displaying glaring and undimmed headlights. Plaintiff tilted 
the beams of his front lamps downward. When plaintiff came within 
200 feet of the Dodge truck, he was partially blinded by thc glaring and 
undimmed headlights on the approaching automobile driven by Garland. 
H e  forthwith substantially reduced the speed of his car, and signaled his 
discomfiture to Garland by blinking his lights. Despite this, Garland 
failed to dim his headlights. As a consequence of the unlighted state of 
the parked truck and the partial blindness induced by the glaring and 
undimmed headlights confronting him, plaintiff could not see defendant's 
truck until his car passed the headlights of the Gar la ld  automobile. *It 
that  time the truck was only 30 feet away. Plaintiff attempted to avoid 
the collision by reering to the left side of the highway, but the right side 
of his car struck the rear of the truck and sustained damage. The plain- 
tiff's speed did not exceed 20 miles an hour a t  the instant of impact. 
The defendant admitted shortly after the accident that his negligence 
caused the collision. 

The defendant concedes that  the evidence indicating that  hc parked his 
truck on the traveled portion of the highway a t  night without displaying 
lights or warning signals is sufficient to establish actionahlc negligence on 
his part. H e  contends, howerer, that  plaintiff was guilty of contributory 
negligence as a matter of law because he did not so control his car a4 to 
be able to stop within the range of his lights. 

To sustain his position, the defendant invokes thc long linc of cases 
beginning with W e s f o n  v. R. R., 194 N.C. 210. 139 S.E. 237, and ending 
with Mnrshol l  r. R. R., n n f e ,  38, 62 S.E. 2d 459. declaring either ex- 
pressly or inipliedly that  "it is negligence as a matter of law to drive a n  
automobile along a public highway in the dark at such a speed that it 
cannot be stopped within the distance that  objects can be seen ahcad 
of it." 

The rationale of these cases was considered in T h o t ) l ~ t s  r .  J l o f o r  Liues, 
230 Y.C. 123, 52 S.E. 2d 377, where this elucidation appears: "Few 
tasks in trial law are more troublesome than that  of applying the rule 
suggested by the foregoing quotation to the facts in particular cases. The 
tlifficulty iq much enhanced by a tendency of the bench and bar to regard 
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it as a rule of thumb rather than as an effort to express in convenient 
formula for ready application to a recurring factual situation the basic 
principle that a person must exercise ordinary care io avoid injury when 
he undertakes to drive a motor vehicle upon a public highway at night. 
The rule was phrased to enforce the concept of the law that an injured 
person ought not to be permitted to shift from himf)elf to another a loss 
resulting in part at  least from his own refusal or failure to see that which 
is obvious. But it was not designed to require infdlibility of the noc- 
turnal motorist, or to preclude him from recovery of compensation for an 
injury occasioned by collision with an unlighted obstruction whose pres- 
ence on the highway is not disclosed by his own headlights or by any other 
available lights. When all is said, each case must be decided according 
to its own peculiar state of facts. This is so because the true and ultimate 
test is this: What would a reasonably prudent perfion have done under 
the circumstances as they presented themselves to the plaintiff ?" 

I t  thus appears that the cases invoked by the defendant enunciate no 
mere shibboleth. They simply apply to the factual situations involved 
in them the fundamental truth that the law charges every person with 
the duty of exercising ordinary care for his own safety. 

Since the nocturnal motorist is subject to this universal duty, his 
conduct on a given occasion must be judged in the light of the general 
principle that the law does not require a person to shape his behavior by 
circumstances of which he is justifiably ignorant, and the resultant par- 
ticular rule that a plaintiff cannot be guilty of contributory negligence 
unless he acts or fails to act with knowledge and appreciation, either 
actual or constructive, of the danger of injury which his conduct involves. 
Patterson v. Nichols, 157 N.C. 406, 73 S.E. 202. 

The duty of the nocturnal motorist to exercise 01-dinary care for his 
own safety does not extend so far  as to require that he must be able to 
bring his automobile to an immediate stop on the sudden arising of a 
dangerous situation which he could not reasonably have anticipated. 
Any such requirement mould be tantamount to an acljudication that it is 
negligence to drive an automobile on a highway in ihe nighttime a t  all. 
The law simply decrees that a person operating a motor vehicle at  night 
must so drive that he can stop his automobile or change its course in time 
to avoid collision with any obstacle or obstruction whose presence on the 
highway is reasonably perceivable to him or reasollably expectable by 
him. I t  certainly does not require him to see that which is invisible to 
a person exercising ordinary care. 

I t  is a well established ~ r i n c i ~ l e  in t h ~  law of negligence that a person 
is not bound to anticipate negligent scats or omissions on the part of 
others; but in the absence of anything which gives o r  should give notice 
to the contrary, he is entitled to assume and to act upon the assumption 
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that every other person will perform his duty and obey the law and that 
he will not be exposed to danger which can come to him only from the 
violation of duty or law by such other person. Gaskins v. Kel ly ,  228 
N.C. 697, 47 S.E. 2d 34; Cummim v. Frui t  Po., 225 N.C. 625, 36 S.E. 2d 
11; Hobbs v. Coach Co., 225 N.C. 323, 34 S.E. 2d 211; Cab Co. v. 
Sanders, 223 X.C. 626, 27 S.E. 2d 631; l 'urranf  v. Bottling Co., 221 
N.C. 390, 20 S.E. 2d 565; M u r r a y  v. R. R., 218 N.C. 392, 11 S.E. 2d 
326; Hancock L-. Wilson ,  211 N.C. 129, 189 S.E. 631; Jones v. Bagwell,  
207 N.C. 378, l i f  S.E. 170; Shirley v. d y e r s ,  201 N.C. 51, 158 S.E. 840; 
Wilk inson  21. R. R., 174 N.C. 761, 94 S.E. 521; W y a t t  v. R. R., 156 N.C. 
307, 72 S.E. 383. 

The task of applying these legal principles to the instant case must now 
be performed. 

When the plaintiff undertook to drive his automobile on the public 
highway during the nighttime, he had the right to act upon the following 
assumptions until he had notice to the contrary: (1)  That no other motor- 
ist would permit a motor vehicle either to moye or to stand on the high- 
way without displaying thereon a lamp projecting a red light visible 
under normal atmospheric conditions from a distance of five hundred 
feet from its rear, G.S. 20-129 (d) ,  20-134; (2) that the driver of any 
truck becoming disabled on the highway after sundown would display 
red flares or lanterns at  least two hundred feet to the rear of the disabled 
truck as a warning to approaching motorists of the impending peril, 
G.S. 20-161 ; and (3)  that whenever he met another motor vehicle travel- 
ing in the opposite direction, its driver would seasonably dim its head- 
lights and not persist in projecting a glaring light into his eyes, G.S. 
20-181. 

When the plaintiff's evidence is taken in the light most favorable to 
him, it reasonably warrants these inferences: The plaintiff was keeping 
a proper lookout and driving at  a reasonable speed as he traveled south- 
ward along Route 18. On being partially and temporarily blinded by 
the glaring lights of Garland's approaching automobile, the plaintiff 
reduced the speed of his car, and proceeded with extreme caution. The 
plaintiff exercised due care in adopting this course of action instead of 
bringing his car to a complete stop because he reasonably assumed that 
Garland would seasonably dim his headlights in obedience to the law, 
and thus restore to the plaintiff his full normal vision. The plaintiff 
had no reason whatever to anticipate or expect that the defendant's truck 
had been left standing on the traveled portion of the highway ahead of 
him without lights or warning signals until his car came within 30 feet 
of it. He did everything possible to avert the collision just as soon as 
the truck became visible. 
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T h i s  being true, we cannot  hold t h a t  the  plaintiff was gui l ty  of con- 
t r ibutory negligence a s  a mat te r  of law. T h i s  conclusion finds ful l  s u l ~  
port  i n  these decisions: Thomas 1.. Xotor  Lines, supra; Cummins 1.. 

Fruit CO., supra; Leonard I ! .  Transfcr C'o., 218 N.C. 667 ,12  S.E. 2d 729 : 
Clarke v. N a r f i n ,  215 N.C. 405, 2 S.E. 2d 1 0 ;  Cole v. Koonce, 214 N.C. 
188, 198 S.E. 637;  Williams z*. Bzpress Lines, 198 N.C. 193, 1 5 1  S.E. 
1W.  

T h e  amendment  to  the complaint made the  pleading conform to t h e  
evidence, and  did not change the  claim of the  plaintiff. I t s  allowance 
was, therefore, permissible under  t h e  s tatutory provision t h a t  "the judge 
. . . may, before and a f te r  judgment, i n  fur therance of justice, . . . 
amend a n y  pleading . . . when the amendnlent does not  change sub- 
s tant ial ly  the  claim or defense, by conforming the  pleading . . . t o  the 
fact  proved." G.S. 1-163. 

There  is i n  l a w  
N o  error .  

STATE v. CARSOX WEBB asu PAUL WEBB. 

(Filed 28 SIarch, 10.51.) 

1. C14minal Law § 52a ( 1 )- 

Upon demurrer to the evidence it must be taken in the light most favor- 
able to tlie Stnte. G.S. 15-173. 

2. Criminal Law § 28- 

1)efenclant's plea of not guilty puts in issue every elenlent of each 
oRense of which he stands charged. 

3. Intoxicating Liquor § Sb- 

Possession of intosicating liquor ~vithin the niear~ing of G.S. 18-2 and 
possession of property designed for tlie manufactnre of intoxicating liquoi 
within tlie nieaning of G . S .  18-4 inay be either actual or constrnctire, i r  
bring sufficient if the liquor or tlie property is n-itllin the  on-c.r of the 
tlefendant in such sense that he can and does command its use. 

4. Criminal Law 9 52a (3)- 
While circumstantial evidence is an accepted instrnmentality in thr  

ascertainment of truth, in order to be sutticient to owrrule  nonsuit tlie cir- 
cwnstances must be so connt~cted or related as  to point unerringly to d r -  
fendant's guilt and exclude any other reasonnble hypothesis, nnd circuul- 
stnntial evidence which is consistrnt with innocence or merely shows it 
possible that defendant committed the oRense or raises a mere conjectnre 
of guilt is insnfficient to be submitted to the jury. 
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3. Intoxicating Liquor 8 9d-Circumstantial evidence of defendants' guilt 
of possession af intoxicating liquor and utensils of manufacture held 
insufficient for jury. 

The State's evidence tended to show that each of the two appealing 
defendants and also another defendant who did not appeal, lived in apart- 
ments in a large farmhouse with their respective kinsmen or families, that 
a quantity of corn beer, liquor and property susceptible to use in the manu- 
facture of intoxicating liquor mere found on the premises, with tracks or 
paths running therefrom to the house. There was no evidence tending to 
identify any of the tracks as those of defendants, or that the tracks from 
the back of the house led from any particular apartment. Held:  There 
is no sufficient evidence to support a finding that either of the appealing 
defendants had constructive possession of either the liquor or the utensils 
but leaves the matter in conjecture and speculation and is insufficient to 
be submitted to the jury. 

- ~ P P E A I .  by defendants from Btr l y i c v ! j t ~ ,  Spec.iu/ .I udge, a t  Special Octo- 
ller Term, 1950, of JOHNSTOX. 

Criminal prosecution upon a bill of iiitlictment containing two counts 
charging that  Carson Webb, Pau l  Webb and R. G. Royall did on 11 
October, 1950, unlawfully ( 1 )  "haye in their possession 18 barrels of 
heer, one liquor still, oil cans, oil intended for the use in the unlawful 
~ ~ a n u f a c t u r i n g  of intoxicating liquor," and ( 2 )  '(have and possess 2711; 
pallons intoxicating liquor for tlie purpose of sale" against the form of 
the s ta tu t4  etc. 

The defendants pleaded not guilty as to both counts. 
Upon the trial in Superior Court, tlie State offered evidence tending 

ro show, as of 11 October, 1950, the date of the alleged offenses, a narra- 
rive substantially as follows : 

Defendants reside in a large house near Four  Oaks,-Golden Royall 
; l i d  his si.;ter in one apartment, Paul  Webb and his sister in another, and 
('arson Webb and his wife and family in another. They are all related 
hy blood or marriage. The house is located "just off," and about midway 
:i two-miles long State-maintainetl dir t  road between two hard-surfaced 
highways. I t  turns off the hard-surfaced highway "coming from Ben- 
-011," near an  old millpond. 

About seventy-fire feet south of the house, there is a path or road or 
cartway leading from the dirt road in front of the house to, and by, and 
heyond a tobacco barn into a wooded area. This barn is about 125 yards 
from the dirt road, and about 100 yards from the house. There were 
fields around the house up  to  the yard and around the barn, both culti- 
rated by Royall, and a cornfield beyond and about 150 yards from the 
l~a rn .  This cornfield is cultivated by Pau l  Webb. 

Deputy Sheriff Hales, and three other oficers, visited the premises 
,thore dehcribed on the day above stated. Trawl ing by car, they entered 
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the path or road leading from the dir t  road. They intended to stop in  the 
yard, but seeing a "bunch of men" a t  the barn, they drove on to  it. As 
they approached, Royall went around behind the barn shelter and re- 
appeared in a second or two, having two men with him. The testimony 
of the officers varied as to who the two were. There were four men a t  
the barn, Royall and P a u l  Webb and two others, Colon McGee and 
Charlie Tar t .  According to testimony of one officer the two were Pau l  
Webb and McGee. Carson Webb was not there. 

Behind, and about 12 feet from the barn. where there were several fresh 
foot tracks, the officers found about a quart  of fresh corn meal beer in 
a half-gallon jar  in a stump hole under a piece of till. From the barn 
the officers followed fresh footprints, '(going and coming" down the 
"wagon path or old cart  path" to and across a branch, to the edge of a 
cornfield and into the moods,-beyond ((a little streak of woods," where 
they found a still,-600 to  700 yards from the house and about 600 yards 
from the barn,-but not in sight of either the house or the barn. 

The still was a 400-gallon subrnarine type, a 24-barrel outfit, operated 
by oil. Six barrels had been run out, and there were 18 to run. I t  was 
corn meal beer,-similar to  the kind found a t  the tobacco barn. 

Between the barn and the still the officers found an  automobile pump,- 
10 or 15  steps from the still. and two den~ijohns and an  oil can which 
had the odor of liquor and oil in them. The pump was the kind used to 
pump air  into the oil burner tank. 

Also a t  the tobacco barn there was a big 5-gallon oil can with about a 
gallon of oil in it,-hanging under a big drum. About 50 feet from the 
barn there was a half-gallon jar  of whiskey. h d  following a path across 
an oak ridge, the officers found below the ridge a pit with four or five 
demijohns ful l  of "bootleg" whiskey. Close by there was another 5-gallon 
jar  in a hole-not over 50 yards from the house. The liquor found in 
the wooded area or oak ridge was about 150 yards from, and in sight of 
the house. 

Between the house and barn there was a half-gallcm jar with the odor 
of corn beer in it,-the same kind of beer found a t  the tobacco barn. 

-It the rear of the house, under the well shelter, located about 20 feet 
from the house, there were a half-gallon jar with the "drainings" or corn 
beer in it, four or five gallon oil cans with the odor of kerosene oil in 
them, and a bfer can with beer in it. "They got water out of the same 
w d l  and under the well shelter," the officers testifiet. And there was a 
mash pot in the yard. From it there was "a little traffic," that  is, foot- 
prints or foot path, across the cotton patch. On the fourth row of cotton 
behind the wash pot there were three half-gallon jars of white whiskey- 
about 25 feet from Pau l  Webb's door--and a short distance from the 
back door of Carson Webb's apartment. I n  this connection, Deputy 
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Sheriff Hales was asked the question, "Was there any sign or any path 
of traffic from the door to where you found the liquor?" I n  reply he 
stated: "One a t  the back door and another went out back across just 
on the left just behind the pump;  straight out from the well shelter there 
mas traffic, I would say as near as from here to  the wall, if not nearer. 
The one from the corner of the back door I would say was not but just a 
little ways; went out here, back here and around to the left and the 
well shelter was straight here." And, under cross-examination, Deputy 
Sheriff Hales continued : "I do not know how many used that  back door, 
as there is a back porch comes out of one apartment, and then there is a 
back porch from another one conling out of that  kitchen. You come out 
on the hack porch to the kitchen; they all use it, so I don't know whose 
tracks lead to the liquor." 

The officers testified that  they did not know who owned the land where 
the still, whiskey and beer were found. There is testimony that  Annie 
Royall owned the house and rented i t  "to these people." And there is 
testimony that  the house and premises "were in the names" of Annie 
Royall and Carson Webb's wife. Bu t  there is no evidence as to who owns 
the land where the still was found or as to whose land i t  adjoins. 

And as to the tracks or footprints, Deputy Sheriff Hales testified: '(I 
could not identify any of the tracks leading to the beer, the still, or any 
of the whiskey as being made by either of dcfcntlants." H e  further testi- 
fied: "I cannot say that  the liquor belonged to either of the defendants 
or to some other person ill that  vicinity. ,\I1 I can tell is where I found 
it." There is other testimony to like cffect. 

The officers arrested Pau l  Webb and Royall while on the prrmihes. 
They arrested <'arson Webb later on tlie night of the day of their visit. 

Paul  Webb was drinking something that  srnrlled like beer. "He was 
high." H e  did not say anything about whose whiskey it was tlie officers 
found. Royall denied knowing anything about it, or about the still. 
When arrested lie seemed a little nervous. There was no smell of alcohol 
on him. 

Verdict: Guilty as charged in said bill of indictment in manner and 
form as charged. 

Judgment:  As to Pan1 Webb: Confinenlcnt in the common jail for a 
period of six months, and assigned to work the ]soads under the supervision 
of the State Highway and Public TTorks Commission. 

,Is to Carson T e b b :  Sentenced to jail for  12  months to work under 
direction of State Highway and Public Works Commission. 

To the foregoing judgment the defendants Carson Webb and Pau l  
Webb except and appeal to the Supreme Court, and assign error. 
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Attorney-General 1llcMullan and Assistant Attorney-General R r u t o n  
for the Stute .  

J .  H. Barefoot  f0.r de fcndanfs ,  appellnnts. 

WINRORNE, J .  The defendant Royal1 has not appealed from judgment 
on the verdict rendered against him. So this appeal is concerned with 
the defendants Pau l  Webb and Carson Webb who have appealed from 
the judgments on verdicts against them. I t  challenges the correctness of 
the action of the trial court in overruling their demurrers to the eridence. 
G.S. 15-173. When so challenged, the evidence is to be taken in  the light 
most favorable to the State. So considered under applicable principles 
of law, we hold that  the evidence sho~vn in the record is not sufficient. 

I n  this State it is t~iilawfnl for any ~ ~ e r s o i i  to possm any intoxicating 
liquor for the purpose of sale. G.S. 15-2. It is also unlawful to have or 
possess any "property" designed for the manufacture of intoxicating 
liquor intended for use, or which has been used in violating the prohibi- 
tion laws of North Carolina. G.S. IS-4. 

Defendants are charged with riolating each of these statutes. Their 
pleas of not guilty put in issue erery c~lenient of each of the offenses 
charged. S. 11. N ( > y ~ r s ,  100 N.C. 239, 1 2 9  S.E. 600; S. u. H o w e y ,  228 
N.C. 62, 44 S.X. 2d -172; S. 1,. IIrndricl~., 22.2 S . C .  44'7, 61 S.E. 2d 340. 

Possession, within the meaning of the abore statute, may be either 
actual or constructire. S. 1 . .  T,w, 164 S . P .  533, 90 S.1:. 405; S. T .  Meyers ,  
E/LPT(l .' S. 1'. Pellry ,  220 X.C. 24d, 1 'i S.E. 2d 4. 

In  the N e y e r s  case, supra,  i t  i~ stated: "If the liquor was within the 
powclr of the defendant in such a sensc that lie could and did command 
its use. the possession was as cornplete within the meaning of the statute 
as if his possession had been actual.'' The principle applies alike to 
possession of "property" designed for the manufacture of intoxicating 
liquor within the ineaniiig of the statute. G.S. 15-4 

( 'oncededly there is no evidence that either d~fendartt  had actual posses- 
sion of the liquors or of the "property" found. But the State relies upon 
circunlstantial evidence to support the conriction of appealing defendants 
on the theory that  the circunlstances testified to show that  each of them 
had constructive possession of both the liquor and the "property." 

While circunlstantial e~ idence  is a "rc-cognized and accepted instru- 
mentality in the ascertainment of truth," LC. 1 , .  CofFey, 210 N.C. 561, 
187 S.E. 754, when the State relies upon such e d c i v e  for a conviction. 
as in the present case, "the rule is that the facts established or advanced 
on the hearing must be of such a nature and so connected or related as to 
point unerringly to the defendant's guilt and to exchtde any other reason- 
able hypothesis." S. L , .  S f i w i n f r r .  211 X.C. 278, 1139 S.E. 868; S. T .  

,Jones. 215 N.C. (360, 2 S.R. 2tl SG7; S. I , .  H(rrrc!j, srrpm; S. 7l. Coffe?~,  
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228 N.C. 119, 44 S.E. 2d 886; S. v. Minton,  228 N.C. 518, 46 S.E. 2d 
296; 5. 21. Frye,  229 K.C. 581, 50 S.E. 2d 895; S. 2). Fulk, 232 X.C. 118, 
59 S.E. 2d 617. 

Moreover, the guilt of a person charged with the commission of a 
crime is not to be inferred merely from facts consistent with his guilt. 
They must be inconsistent with his innocence, "3. v. Massey, 86 N.C. 
658; S.  a. Harvey ,  s~rpro.  

"Evidence which nierely shows it possible for the fact in issue to be 
as alleged, or which raises a mere conjecture that  i t  was so, is an  insuffi- 
cient foundation for a rrrdict  and should not be left to a jury." S. v. 
T'inson, 63 N.C. 335; S.  1 , .  ITtrrwy, supra, and cases cited. See also S. v. 
Johnson, 199 N.C. 429,154 S.E. 730; S. 1 ' .  Boyd,  223 N.C. 79, 25 S.E. 2d 
456; S. e. Mwph?y,  225 K.C. 115, 33 S.E. 2d 588. 

I n  the Murphy  cnse defendant being charged with highway robbery, 
the evidence showed that  others had equal opportunity with defendant 
for taking the money. I t  is there held that  under such circunlstances to 
find that  any particular person took the money is to enter the realm of 
speculation, and that  verdicts so found may not stand. 

Jus t  so in the case in Iiand, to hold that  there is sufficient eridence 
to support a finding that  either of the appealing defendants had construc- 
tive possession of either the liquor or the "property," as charged, is con- 
jecture and speculation. They ought not to be conricted on such evidence. 
IIence their demurrers to the evidence shoultl hare  been sustai~ied. 

Therefore, the judgments from which this appeal is taken are hereby 
Reversed. 

EIJSICB 31. II'OCK v. CHARLES J. IPOCK. 

(Filed 25 March, 1951.) 

1. Divorce and Alimony 8 1 6  
Alimony without clirorce InaF not be awarded unless the husband sepa- 

rates himself from his wife and fails to provide her with the necessary 
subsistence according to his income and condition in life, or unless he 
shall be guilty of such misconduct or acts as would constitute a cause for 
divorce, either absolute or from bed and board. 

2. Divorce and Alimony § 12- 
Alimony pcl~dente lite and corulsel fees may not be awarded in an action 

for alimony without divorce unless plaintiff alleges in her complaint facts 
sufficient to constitute a good cause of action under the statute. 

3. S a m e  
The court does not have nn absolute and unreviewable discretion to allow 

temporary subsistence upon motion therefor made in an action for alimony 
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without divorce, but is expected to look into the merits of the action and 
determine the matter in the exercise of his sound legal discretion, after 
considering the allegations of the complaint and the evidence of the respec- 
tive parties, and it is error for the court to refuse to hear the evidence of 
the defendant in support of his contention that the separation was due to 
the fault of plaintiff and to enter the order based solely upon the 
allegations of the complaint and the plaintiff's evidence in support thereof. 
G.S. 50-16, 6.8. 50-16. 

APPEAT. by defendant from Godwin ,  Special J u d g e ,  Koveinber Term, 
1950, of C'RAVEK. 

This is an  action instituted by tlie plt~ilitiff on 14 July,  1950, against 
her husband for alimony without divorce. 

The plaintiff, in her complaint, alleges that  she and the defendant 
internlarried 1 March, 1930, and lived together as man and wife until 
about 1 Angust, 1943, when the defendant abandoned her without just 
cause until sometime in October, 1944, when the marital relationship was 
resumed; that  the defendant again abandoned her in October, 1945, and 
tha t  on 27 May, 1946, they entered into a separation agreement, but subse- 
quent thereto they bccame reconciled and renewed t h ~ i r  marital relations 
and lived together as man and wife until June,  1050, when the defendant 
again abandoned her aud has failed and refused to ~ r o v i d e  her with the 
necessary subsistence according to his means and condition in life. 

The defendant, in his answer, denied the material allegations of the 
complaint, and alleged tha t  the present separation of the plaintiff and 
the defendant was due to the fault of the plaintiff. 

When this cause came on to  be heard 011 a  notion for a l in~ony p e n d e n f ~  
l i f e  and for counsel fees, the plaintiff offered oral testimony and suh- 
mitted affidavits in support of her motion. The defendant, however, was 
not permitted to offer any evidence in support of his allegation to the 
effect that the separation of the plaintiff and defenclant was due to the 
fault of the plaintiff. Defendant excepted. 

The court entered an  order directing the defendant to pay alinlonyr 
pendrute l i te and counsel fees, from which order thr  defendant appeals 
and assigns error. 

7f. P. Tl'h i tehurst  uncl TVilliam 11~11 t1 .  .Tr..  f o r  plait$ t i f f .  
Charles L. A b e r n e t h ? ~ ,  JT., for defer1dnnf. 

D E X ? ~ ~ ,  .J. &4limony without divorce nlay not be awarclecl unless the 
husband qt~paratm himself from his wife a i d  fails to provide her with 
the necessary subsistence according to hi:. income and condition in lifc. 
or unlesq he shall be guilty of such ~ n i ~ c o ~ i t l ~ l c t  or arts as would constitute 
a cause for divorce, eit11t.r absolntc or from h 1  and board. G.S. 50-16. 
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,4nd alimony pendente lite and counsel fees should not be awarded in 
such action unless the plaintiff alleges in  her complaint facts sufficient 
to  constitute a good cause of action under the provisions of the statute. 
McJfanus  v. J I c X a n u s ,  I91  N.C. 740, 133 S.E. 9 ;  Price v. Price, 188 
N.C. 640, 125 S.E. 264. 

I t  has been repeatedly held by this Court that on a motion of this kind, 
in an  action brought under the provisions of (3.8. 50-16, the judge is not 
required to find the facts as a basis for his order for temporary subsist- 
ence of the wife, except when her adultery is alleged by the husband as 
a bar to  her recovery, Phil l ips  v. Phil l ips ,  223 N.C. 276, 25 S.E. 2d 848; 
Holloway v. Hollowny, 214 K.C. 662, 200 S.E. 436; Southard v. 
Soz~thard ,  208 X.C. 092, 180 S.E. 665; Byer ly  z.. Byer ly ,  194 N.C. 532, 
140 S.E. 158 ; ,11clllo~tlrs u. XcMant l s ,  supra, although i t  is better for him 
to do so when the facts are in dispute, Price 7>. Price, supra. 

This does not mean, however, that  in considering a motion for alimony 
pendente lite,  in such action, that  unless the adultery of the wife is 
pleaded, the court may exercise a11 absolute and unreriewable discretion 
based solely upon the allegations of the complaint and the plaintiff's 
evidence offered in support thereof, and refuse to hear the evidence of 
the defendant. F o r  i t  is expressly provided in G.S. 50-15, "That no 
order allowing ali~llony pendents l i f e  shall be niade unless the husband 
shall have had fire days notice thereof, and in all cases of application 
for alimony pende l~ fe  lite under this or section 50-16, whether in or out 
of term, i t  shall be permissible for the husband to be heard by affidavit 
in reply or answer to the allegations of the complaint." 

Consequently, in passing on such motion the judge is expected to look 
into the merits of the action and determine in his sound legal discretion, 
after considering the allegations of the cornplaint and the evidence of 
the respective parties, whether or not the movant is entitled to the relief 
sought. But ler  z.. Butler ,  226 N.C. 594, 39 S.E. 2d 745; Holloway v. 
IIollowny, supra. *\nd where i t  affirmatirely appears the defendant was 
not permitted to offer evidence which was pertinent to the allegations of 
the complaint, the exception thereto will be sustained. Holloway z.. 
Hollozcay, supro. 

The defendant is entitled to a rehearing on the n~otion,  and i t  is so 
ordered. 

Error. 
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STATE v. J O H N  HENRY ROGERS. 

(Filed 11 April, 1951.) 

1. Homicide 8s 4d, 29--Murder conimitted in  perpetration of robbery o r  
rape is murder  in  t h e  flrst degree. 

Where the State's evidence tends to show a murder committed in the 
perpetration of robbery and rape, and tends to identify defendant as  the 
perpetrator of the crime by testimony of his confession, foot tracks, pres- 
ence a t  the scene shortly before the crime mas committed, discovery of 
articles connected with the crime in his possession or where he had hidden 
them, together with other circumstantial evidence and testimony of con- 
flicting statements made by him when questioned after the occurrence, 
is held sufficient to be submitted to the jury on the charge of murder in 
the first degree. 

2. Criminal Law 42d- 
Where a State's witness testifies concerning certain matters, testimonr 

of consistent statements made by the witness prior tcl the trial is properly 
admitted for the restricted purpose of (!orroboration. 

3. Criminal Law 38- 

Where the State's evidence tends to show that a wrist watch was worn 
by the deceased a t  the time of the homicide and that it  was subsequently 
found detached from her person where the death-dealing blows were ap- 
parently struck by her slayer, the State is entitled to offer the watch in 
evidence and exhibit it to the jury. 

4. Criminal Law g 38d- 
Where the photographer identifies pictures made by him and states they 

were correct and true representations of the body of the deceased and the 
place where it  was found, the photographs a re  rightly received in evidence 
for the limited purpose of esplanation or illustrntion, notwithstanding 
that  they may be of n shocking nature and tend to arouse passion or 
prejudice. 

3. Criminal Law § 3 3 -  
An extrajudicial confescion of guilt by a n  accused is admissible against 

him when, and only when, it was in fact voluntarily made. 

6. Same- 
A confession is presumed rolnntary until the contrniSy is inade to appear. 

7. Sam* 

Where the voluutnriness of a confession is ch:~llru::etl, 111e niatter is to 
be determined by the trial judge after aKording both the prosecution and 
defense a reasonable opportunity to present evidenct. on the question in 
the absence of the jury. 
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8. Same- 
The admissibility of a confession is to be determined by the facts ap- 

pearing in eridence when i t  is received or rejected, and not by the facts 
appearing in evidence a t  a later stage of the trial. 

9. S a m e -  
The finding by the trial court that a confession is voluntary is not sub- 

ject to review i f  i t  is supported by any competent evidence. 

10. S a m e -  
A confession is not rendered incompetent by the mere fact that  the 

accused was under arrest or in jail or in the presence of armed officers 
a t  the time it  was made. 

11. Same- 
Where, on preliminary inquiry, the State offers testimony tending to 

show that defendant's confession was voluntarily made, and defendant, 
after being afforded an opportunity to do so, offers no evidence to the 
contrary, the ruling of the trial court that  the confession was voluntary 
is conclusive, since it  is supported by the evidence a t  the time of the admis- 
sion of the confession in evidence. 

12. Criminal Law g 31- 
Where the State's witness testifies that  he has studied the science of 

comparing fingerprints and footprints of human beings for the purpose of 
identilication and had had years of practical experience in such work, the 
trial court properly admits testimony of the witness that  the bare foot- 
prints found a t  the scene of the crime were identical with prints taken 
from defendant's corresponding foot when the evidence discloses that the 
prints found a t  the scene of the crime could have been impressed only a t  
the time the crime was perpetrated. 

13. Same: Constitutional Law g 39- 
Objection by defendant that  the taking of his footprint violated his 

constitutional right not to be compelled to give eridence against himself, 
Constitution of N. C., Article I, Section 11, held untenable both because 
the evidence disclosed defendant voluntarily suffered his footprint to be 
taken and because the constitutional protection does not extend to physi- 
cal facts. 

14. Criminal Law g 5 6 -  
Motion in arrest of judgment on the ground that  the grand jury which 

indicted defendant had not been sworn cannot be allowed when the record 
proper reveals that the requisite oath 11-as administered to all the grand 
jiirors. 

.\PPEAL by prizoner from Bvrney,  .T., and a jury, a t  the October Term, 
1950, of SAMPSOS. 

Criminal  prosecution upon a n  indictment charging the prisoner with 
the murder  of Mrs. Elinice Kornegay. 
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The facts shown by the State's evidence are as follows: 
1. Mrs. Kornegay, a white woman, lived with he1 husband, Lester B. 

Kornegay, near the Piney Grove School in a rural  section of Sampson 
County. H e  operated a small store, which stood n e n  his residence and 
fronted on a paved highway. On the opposite side of the highway was 
a field, which had a depth of 100 yards or more and ended a t  a ditch on 
the edge of a dense wood. The prisoner, John Henry Rogers, a Negro 
man, who sometimes traded a t  the Kornegay store, lived about a mile 
away as the crow flies. 

2. On 15 June, 1950, Lester R. Kornegay put Mrs. Kornegay in charge 
of the store, and went to Carolina Beach to fish. He  left some sixty-five 
dollars in silver coins in  a money box in a showcase inside the store. 
Mrs. Kornegay was last seen alive by the State's n,itnesses just after 
3 :15 p.m. unlocking the front door of the store for the apparent purpose 
of selling merchandise to the prisoner, who was stallding nearby. The 
prisoner wore khaki pants and was barefooted. H e  was next seen betwern 
5 and 6 p.m. a mile and a half away, coming out of some woods from the 
direction of the Kornegay store. 

3. Lester B. Kornegay returned about 7 p.m., fo~ind the store locked 
up, and could not locate Mrs. Kornegay or the key. Becoming alarmed, 
he called on others for assistaiice, and a search ensued. The searchers 
discovered a fresh trail on the opposite side of the highway from the store, 
which had patently been made by dragging some objeat through the field, 
across the ditch, and into the dense wood beyond the ditch. They obserred 
the imprints of bare feet a t  two or three places alclng the trail in the 
field, and found "a large quantity of blood and hair  i n  the ditch." Nearby 
lay a wrist watch habitually worn by Mrs. Kornegay, and several broken 
pieces of wood "two or two and a half feet long," whose heavy ends were 
sticky with blood and hair. 

4. The trail ended in the dense wood 25 yards be-yoiitl the ditch. Here 
the body of Mrs. Kornegay was found. H e r  skull had been fractured, and 
hela left arm had been broken between the elbow and the hand. The left 
side of her head had been beaten until i t  was "just a mass of hair, flesh, 
and blood." "She had eridently been dragged across the field, feet first. 
All her clothes were rolled up around her breasts. and she was completely 
nude from there down." When discovert.d, her body rested on the back 
with the legs extended and widely separated. h qanitary napkin, which 
had apparently been rcmoved from her person, lay beside the body. 
Medical examination ~e rea led  that  death had resulted from the fracture 
of the skull. 

5. On the morning of the next day, i .c..  16 June,  1050, the store was 
opened and inspected by Lestrr 13. Kornegay, Shniff  P. T3. Lockerman, 
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and Janles Bradshaw, a representative of the Stntc. Ci~reau  of Investiga- 
tion. The inspection disclosed that a portion of tlic silver coins had been 
removed from the money box; that there was a 1,uddle of blood, "five by 
eight or ten inches" on the floor "next to the icebox," which contained 
beverages ; that a bag of onions had been placed upon the puddle of blood ; 
that a copy of a newspaper, to wit, the 8ampson Independeni, dated a t  
Clinton, S o r t h  Carolina, on 15  June, 1950, lay on the floor "twelve or 
eighteen inches from the puddle of blood"; and that the exposed front 
page of the newspaper bore the imprint of a bare foot. Subsequently, 
to wit. on 21 June, 1950, James Bradshaw took the footprint of the pris- 
oner, who mas then confined to jail on the present charge, and compared 
i t  with that found on the newspaper, and ascertained that the two foot- 
prints were identical. 

6. Neanwhile, to wit, immediately after the discovery of the body of 
Mrs. Kornegay, peace officers of Sampson County visited the prisoner a t  
his honle, and questioned him concerning his activities and whereabouts 
on the preceding afternoon and the source of a small quantity of silver 
coins he had in his possession. The prisoner stated that  he had borrowed 
the  coin^, that he had not been near the Kornegay store for many days, 
that he had worn blue pants during the afternoon, and that  he had spent 
the entire afternoon working for Percy Flowers. The falsity of these 
statements was disclosed by subsequent investigation, and the prisoner 
was arrested and jailed to await trial for the murder of Mrs. Kornegay. 

7. For sometime next succeeding his incarceration, the prisoner made 
contradictory and sometimes fantastic statements either disclaiming all 
knowledge concerning the death of Mrs. Kornegay, or rharging various 
others with perpetrating the homicide. On 22 June, 1950, however, he 
told Sheriff Lockerman that "he was guilty of murder, but . . . was not 
guilty of rape and robbery." On 25 September, 1950, he 111at1e the fol- 
lowing confession to Sheriff Lockerman and Deputy Sheriff Weeks ill 
the Salnpson County jail: That  he went to the store on the afternoon of 
15 June. 1950, wearing khaki pants and carrying a wrench in his pocket; 
that after buying a beverage from Nrs.  Kornegay, he struck her with the 
wrench. knocking her to the floor in an insensible state; that he picked 
her "1,. and "toted" and dragged her to the ditch, where she regained 
consciousliess; that  he thereupon beat her into insensibility with pieces 
of wood, which he left on the ditch bank, and dragged her onwards into 
the dense wood, where he abandoned her ;  that he returned to the store, 
took "two dollars in change" from the money box, and placed a sack of 
onions on a puddle of blood, which marked the spot where Mrs. Kornegay 
had fallen to the floor; and that he then locked the store up and departed 
from the premises. 
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8. Immediately after making these statements, the prisoner piloted 
peace officers to places where he said he had put the wrench and khaki 
pants, and produced a wrench and unearthed a rotting pair of khaki 
pants, which he identified as the wrench and khaki pants mentioned in 
his confession. While 011 this trip, the prisoner st,ated to three of his 
acquaintances in the presence of Deputy Sheriff Weeks "that he was the 
one that  killed Xrs .  Kornegay, and that  he didn't kncw why he did it." 

The prisoner testified in his own behalf that he wore shoes on the 
afternoon of 15 June, 1950; that  he was not in the Kornegay store on 
that day;  that he did not kill Mrs. Kornegay ; and t h i ~ t  he was afraid and 
"didn't know what he was doing" when he allegedly confessed to the 
officers. Witnesses for the prisoner deposed that  they saw him between 5 
and 6 o'clock on the afternoon of the homicide, and did not observe any 
blood on his person or clothing. 

The jury returned n verdict finding the prisoner guilty of murtlcr in 
the first degree, but did uot recommend that  his punishment sho~dtl  be 
imprisonment for life in the State's prison. The trial court enteiwl judg- 
ment that  the prisoner suffer (leaill by the administration of Iet l i~I gas, 
and the prisoner excepted and appealed, assigning errors. 

Attorney-Gen,ercd JIc~Xullan nut1 Assistant Aiforney-General Bruton 
for the State. 

James F. Chestnuft nnd Robert C. Trells for the pl i s o n ~ r ,  appdlant. 

ERVIN, J. The prisoner insists primarily that he is entitled to a 
reversal for insufficiency of testimony. This claim is insupportable. 
The evidence for the State warrants the inference that the prisoner killed 
the deceased in an attempt to commit a rape and a robbery upon her. 
Hmce, it sustains the verdict and the resultant judgment, for the relevant 
statute expressly prorideq that "a murder . . . which shall be committed 
in the perpetration or attempt to perpetrate any awon, rape, robbery, 
burglary or other felony. shall be deemed to be murder in the first degree." 
G.S. 14-17 as rewritten by Section 1 of Chapter 299 of the 1949 Session 
Laws of North Carolina ; S. 1 . .  Sfrer fon ,  231 K\'. C., 301, 56 S.E. 2d 649. 

The prisoner contends .;econtla~.ily that he is entitled to  a new trial 
beeause the trial judge erred in permitting the State's witness, Ailton J. 
Jordan, to testify as to extrajudicial statements made to him by L e ~ t e r  B. 
Kornegay; in admittinr: the wrist watch of the deceased; in receiring 
photographs of thc hod- of the deceased, and of the place where it was 
found; in permitting Sheriff Lockermall and Deputy Sheriff Weeks to 
testify as to extrajudicial confessions made by the prisoner in their 
prmence; and in pemi t t ing  Jameq Bradsha~v, the representative of the 
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State Bureau of Investigation, to testify as to the footprint found in the 
store and the footprint taken from the prisoner. 

The State's witness, Blton J. Jordan, gare eridence of statements made 
by Lester R. Kornegay before the trial as to relevant things he obserred 
a t  the store and ill-the field and wood uDon his return from Carolina 
Beach. Kornegay had already testified for the State concerning the same 
matters, and the eridence of Jordan was rightly received under the rule 
that a witness may be corroborated by proof that on a previous occasion 
he has made statements corresponding to the testimony given by him at 
the trial. S. v. Tate,  210 N.C. 613, 188 S.E. 91; S. v. NcKeithnn,  203 
N.C. 494 166 S.E. 336; S. v. Rhodes, 181 N.C. 481, 106 S.E. 456. The 
trial jndge restricted the evidence of Jordan to corroborative purposes 
at  the time of its admission. See: S. v. Johnson, 218 N.C. 604, 12 S.E. 
2d 278. 

The testinlonv for the State tended to show that the wrist watch was 
worn by the deceased at  the time of the homicide, and that it was subse- 
quently found detached from her person at the place where the death- 
dealing blows were apparently struck by her slayer. This being true, the 
State was entitled to offer the watch in evidence and to exhibit it to the 
jury in the courtroom to enable the jury to understand the evidence, and 
to realize more completely its cogency and force. S. v. Speller, 230 N.C. 
345, 53 S.E. 2d 294; S. v. Westmoreland, 181 3.C.  590, 107 S.E. 438. 

The State laid a proper foundation for the introduction of the photc- 
graphs by the testimony of James Bradsham, the person who made them. 
H e  identified them, and stated that they were correct and true representa- 
tions of the body of the deceased. and of the d a c e  where it was found. 
The photographs were then admitted in evidence by the trial judge for 
the restricted purpose of enabling the witness to explain or illustrate to 
the jury his testimony as to the condition of the deceased's body and as to 
the place where it was found. The prisoner insists that the receipt of the 
photographs even for this restricted purpose constituted error because of 
their shocking nature and their tendency to arouse passion or prejudice. 
A similar argument was rejected in the recent case of S. 2'. G ~ r d n e r ,  225 
N.C. 567. 16 S.E. 2d 824, where Mr. Justice 1T'inborne declai-ed that "if 
the testimony sought to be illustrated or explained be relevant and mate- 
rial to any issue in the case, the fact that an authenticated photograph 
is gory, or gruesome, and may tend to arouse prejudice will not alone 
render i t  incompetent to be so used." Inasmuch as the testimony of the 
State's witness, ;Tames Bradshaw, respecting the condition of the de- 
ceased's body and the place where it  as found bore directly upon the 
crucial issues in the case, the photographs were rightly received in evi- 
dence for the limited purpose of explanation or illustration. S. v. Chavis. 
231 K.C. 307, 56 S.E. 2d 678. 
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The rules of law germane to the exceptions reserwd by the prisoner to 
the admission of the confessions allegedly made by him in the presence 
of Sheriff Lockerman and Deputy Sheriff Weeks are summarized in the 
next paragraph. 

An extrajudicial confession of guilt by an accuscd is admissible 
against him when, and only when, i t  was in fact roluntarily made. S. v. 
Thompson, 227 N.C. 19, 40 S.E. 2d 620; S .  v. Moore, 210 N.C. 686, 188 
S.E. 421; 8. v. Anderson, 208 K.C. 771, 182 S.E. 643. A confession is 
presumed to be voluntary, however, until the contrary appears. S. I.. 

Mays, 225 N.C. 486, 35 S.E. 2d 494; S. v. Grier, 20:) N.C. 586, 166 S.E. 
595; 5. v. Christy, 170 N.C. 772, 87 S.E. 499. When the admissibility of 
a confession is challenged on the ground that it was induced by improper 
means, the trial judge is required to determine the question of fact 
whether it was or was not roluntary before he permits it to go to the jury. 
S ,  v. Litteral, 227 N.C. 527. 43 S.E. 2d 84; S. 2,. Andrew, 61 N.C. 205. 
I n  making this preliminary inquiry, the judge shculd afford both the 
prosecution and the defense a reasonable opportunity to present evidence 
in the absence of the jury showing the circumstances under which the 
confession was made. S. 1 . .  Gibson, 216 N.C. 535, B S.E. 2d 717; S. v. 
Alston, 215 N.C. 713, 3 S.E. 2d 11; 8. I ? .  Smith ,  213 N.C. 299, 193 S.E. 
819; S. v. Blake, 195 K.C. 547, 152 S.E. 632; S. v. Whitener, 191 N.C. 
659, 132 S.E. 603. The admissibility of a confessioi~ is to be determined 
by the facts appearing in evidence when it is receired or rejected, and not 
by the facts appearing in evidence at  a later stage of the trial. S. v. 
Richardson, 216 N.C. 304,4 S.E. 2d 852; S. v. Alstotl, supra. When the 
trial court finds upon a consideration of all the testimony offered on the 
preliminary inquiry that the confession was voluntarilp made, his finding 
is not subject to review, if i t  is supported by any competent evidence. 
S. v. Hairston, 222 N.C. 455, 23 S.E. 2d 885; S. v. Mtrnning, 221 N.C. 70, 
18 S.E. 2d 821 ; S .  v. i l ls fon,  supra. A confession is not rendered incom- 
petent by the mere fact that the accused was under a mest or in jail or in 
the presence of armed officers at  the time i t  was made. S. v. Litteral, 
supra; S. v. Bennett, 226 S .C .  82, 36 S.E. 2d 708; $7. z3. Thompson, 224 
N.C. 661, 32 S.E. 2d 24; S. I * .  'l17ngstafl, 219 N.C. 15, 12 S.E. 2d 657. 

The record discloses that the trial judge made due preliminary inquiry 
into the voluntariness of the confessions allegedly made by the prisoner. 
After hearing the State's witnesses, Sheriff Lockennan and Deputy 
Sheriff Weeks, who testified to specific facts pointing to the single con- 
clusion that the prisoner made the confessions of his own volition, the 
trial court expressly extrlided to the prisoner the opportunity to present 
evidence showing that the confessions were not voluntary on his part, and 
was expressly informed by counsel for the prisoner that the prisoner did 
not have any testimony to offer upon the preliminary inquiry then in 
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progress. The trial judge thereupon found that the confessions were 
voluntary, and adjudged that they were admissible in evidence. This 
ruling cannot be disturbed on this appeal because i t  is supported by all 
the facts appearing in evidence at  the time of the admission of the con- 
fessions. S. v. dlston, supra; S. v. Perry, 212 N.C. 533, 193 S.E. 729. 

This brings us to the question whether the trial judge committed error 
in admitting the footprint evidence given by the State's witness, James 
Bradshaw. 

Bradshaw testified in specific detail that he had studied the science of 
taking and comparing the fingerprints and footprints of human beings 
for the purposes of identification at  various schools, and had had ten years 
of practical experience in that work. The trial judge thereupon found, 
in substance, that Bradshaw was qualified to testify as an expert in finger- 
printing and footprinting, and permitted him to give the following testi- 
mony over the exception of the prisoner: That the Kornegay store was 
locked up from the time of the discovery of the body of the deceased until 
the morning of 16 June, 1950, when he and others entered and inspected 
the building; that he found a newspaper, to wit, the So?npson Indcpend-  
ent, dated at  Clinton, Korth Carolina, on 15 June, 1950, lying beiide a 
~ u d d l e  of blood on the floor of the store: that he observed the iml~rint of 
a bare foot on the exposed front page of the newspaper, and made en- 
larged photographs of i t ;  that six days later he took the print of the 
corresponding bare foot of the prisoner, made enlarged photographs of it, 
and by that means compared the footprint on the newspaper with that 
of the prisoner; and that the friction ridges on the two footprints were 
identical. The enlarged photographs of the footprints were received in 
evidence over the exception of the prisoner for the limited purpose of 
enabling the witness to explain or illustrate to the jury his testimony as 
to the characteristics of the footprints. 

Diligent search has failed to uncover a single decision in any jurisdic- 
tion involving the admissibility of this precise type of footprint evidence. 
I t  is a matter of common knowledge, however, in the fields of crime 
detection and medical jurisprudence that the permanence of the friction 
ridge3 on the sole of the foot makes a naked footprint a means of identifi- 
cation. See these publications : O'Hara and Osterburg : An Introduc- 
tion To Criminalistics, pages 112-114; and Herzog: Medical Jurispru- 
dence, Section 244. Moreover, Bradshaw testified with positiveness that 
the friction ridges on the soles of the feet of human beings are as indi- 
vidual and permanent as those on their fingers, and that the technique 
used in identifying naked footprints is the same as that employed-in 
identifying fingerprints. 

As a consequence, the action of the trial judge in admitting the foot- 
print evidence given by Bradshaw is sanctioned by this well settled rule 



398 I N  T H E  SUPREME COURT. [233 

of evidence: That proof of fingerprints corresponding to those of the 
accused found in  the place where the crime was coinmitted, under such 
circumstances that they could only have been impressed at  the time when 
the crime was perpetrated, is receivable in evidence to identify the accused 
as the person who committed the crime charged. S. P .  Helms ,  218 N.C. 
5!)2, 12 S.E. 2d 243; S. v. fluffman, 209 S .C.  10, 182 S.E. 705; 8. I . .  

Combs,  200 W.C. 671, 155 S.E. 252; X q o u  c. Sfcifc,  82 - I r k  418, 198 P. 
288, 16 A.L.R. 362. 

We hare not overlooked the coiltention of the defel~se that the footprint 
evidence ought to have been excluded without regard LO its probative value 
because of the circumstances under which the prisoner's footprint was 
obtained by the prosecution. This contention is as follows : Thc prisoner 
was forced to submit to the taking of his footprint Consequently, the 
introduction of evidence of its correspondence with the footprint found 
a t  the scene of the crime violated Section 11 of Article 1 of the Constitu- 
tion of North Carolina, which provides that the accused in a criminal 
case cannot be compelled to give evidence against himself. 

This contention is untenable for the very simple reason that its under- 
lying pren~ise, i.e., that the prisoner's footprint was procured by com- 
pulsion, has no factual foundation. The prisoner voluntarily suffered his 
footprint to be taken, and for that reason cannot complain of the admis- 
sion of the footprint evidence on the ground now assigned. S. v.  Cash, 
219 S.C. 818, 15 S.E. 2d 277; S. v. Eccles, 205 N.C. 825, 172 S.E. 415; 
Cr'arcic~ v. sf at^, 26 Ariz., 597, 229 P. 100; Moon I ? .  Sta te ,  22 Ariz. 418, 
198 P. 288, 16 ,\.L.R. 362; State 1.. V a t s o n ,  114 Vt 543, 49 A. 2d 174; 
 stat^ c. .Tohnson, 111 W. Va. 658, 164 S.E. 31. 

But the prisoner's standing would not be bettered a whit if the record 
did in fact disclose that he had furnished his footpriiit to the State under 
compulsion. The point in principle is decided ggainst the prisoner in 
the following North Carolina cases: (1) S. v. Riddle., 205 N.C. 591, 172 
S.E. 400, where it was held that the constitutional guarantee that the 
accused shall not be compelled to testify against himsclf does not preclude 
testimony by a witness as to marks on the accused's body tending to 
identify him as the perpetrator of the crime; (2 )  S. 2%. Graham, 74 N.C. 
646, 21 ,Im. Rep. 493, and S. v. T l ~ o m p s o n ,  161 N.C. 238, 76 S.E. 249. 
where it was decided that no violation of the con;titutional privilege 
against self-incrimination was involved in the admission of the testimony 
of an officer, who had the accused in custody, that he riade the accused put 
his foot in tracks found a t  the scene of the crime, and that his foot fitted 
such tracks; and ( 3 )  5'. v. Garret t ,  71 K.C. 85, wh2re it was adjudged 
that the constitutional inhibition against self-incrimination was not in- 
fringed by the receipt of the evidence of witnesses as to the condition of 
the accused's hand at the time of the holding of the coroner's inquest, 
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although the accused was then compelled to exhibit her hand to the wit- 
nesses by the coroner against her will. These North Carolina cases are 
in accord with well considered decisions in other jurisdictions to the 
effect that the constitutional privilege against self-incrimination is not 
violated by the introduction of evidence of fingerprints to identify the 
accused, even where the fingerprints of the accused are obtained by coer- 
cion. Shannon v. State, 207 Ark. 658, 182 S.W. 2d 384; People v. Jones, 
112 Cal. App. 68, 296 P. 317; Bartlette v. McFeeley, 107 N. J. Eq. 141, 
152 A. 17; Conners v. State, 134 Tex. Cr. 278,115 S.W. 2d 681; McGarry 
v. State, 82 Tex. Cr. 507, 200 S.W. 527; Owens v. Commonwealth, 186 
Va. 689,43 S.E. 2d 895. 

Simon Greenleaf, a master of the law of evidence, explained the reason 
supporting these and like holdings in substantially these words: The 
scope of the privilege against self-incrimination, in history and in prin- 
ciple, includes only the process of testifying by wort1 of mouth or in 
writing, i.e., the process of disclosure by utterance. I t  has no application 
to such physical, evidential circunlstancrs as may esist on the accu:ed's 
body or about his person. Greenleaf on Eridence (16th Ed.), seetion 
469e. See, also, in this connection: S. 1.. Cnsh, supm; 8. z9. Kidae, 
supra; Wigmore on Evidence (3rd Ed.), section 2265. 

Athough judicial uttwances oftt.11 commingle and confuse the two 
exclusionary rules, tllel-e is a basic distinction between the rule rejecting 
involuntary confessions and that excluding statements inhibited by the 
constitutional privilege against self-incrimination. A11 involuntary con- 
fession is "made under circumstances that would reasonably lead the 
person charged to beliere that it would be better to confess himself guilty 
of a crime he had not committed." S. I - .  Grier, supra. For this reason, 
the law deems involuntary confessions to be testimonially unreliable, and 
rejects them because they are likely to be false. S. a. Patrick, 48 N.C. 
443. The constitutional pririlege against self-incrimination, however, 
bars the introduction of all statements falling within its scope without 
regard for their truth or falsity. People v. For, 319 111. 606, 150 N.E. 
347. 

This heing so, the footprint evidence in the instant case cannot be 
likened to an involuntary confession for reasons similar to those invoked 
by a New York court in sustaining a ~ t a t u t e  which provided, among other 
things, that no person convicted of specified crimes should be sentenced 
until fingerprint records mere searched "with reference to the particular 
defendant," for the purpose of ascertaining whether or not there had been 
a prior conviction. "No volition-that is, no act of willing--on the 
part of the mind of the defendant is required. Fingerprints of an uncon- 
scious person, or even of a dead person are as accurate as are those of the 
living . . . By the requirement that the defendant's fingerprints be 
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taken there is  no danger tha t  the defendant will be required to give false 
testimony. The witness does not testify. The physical facts speak for 
themselves; no fears, n o  hopes, no will of the prisoner to falsify or to 
exaggerate could produce or create a resemblance of her fingerprints or 
change them in  one line, and therefore there is no danger of error being 
committed or untruth told." People .c. Sallow, 100 Misc. 447, 165 N.Y.S. 
915. See, also, Inbau:  Self-Incrimination, pages 33-41. 

When this case was heard in this Court, the prisloner moved in arrest 
of judgment on the supposition that  the grand jur,y which indicted him 
had not been sworn. This motion is disallowed because the record proper 
reveals that  the requisite oath was administered to  all the grand jurors. 

As the trial judge did not commit error in any matter of law or legal 
inference, the proceedings had in the court below must be upheld. 

N o  error. 

C. D. KISTLER v. THE BOARD OF EDUCATION OF IIANUOLPH COUNTY. 
R. C. WHITE, G. F. LANE, K. A. MARTIN, T. S. BOULDIN, A. B. COX. 
E.4RL JOHNSON, J. F. PARRISH, E. W. FREEZE, W. B. WOODLIEF, 
COLON ALLRED AND C. V. REDDING. 

(Filed 11 April, 1951.) 
1. Schools § 611- 

The selection of sites for schoolhouses in local school districts in a 
county, except in city administrative units, is vested in the sound discre- 
tion of the county board of education, and its action cannot be restrained 
by the courts unless there has been a manifest abuse of discretion or its 
action is in violation of some provision of law. G.9.  115-86. 

2. Schools § 4d- 

In a suit to restrain the purchase of a school site selected by the bo;irtl 
of education of the county, the demurrer of the individual members of the 
board is properly sustained, since the hoard is authorized to prosecute and 
defend suits for or against it  in its corporate capacil-g, G.S. 115-45, and the 
individuals have no authority to exercise any of the powers plaintiff seeks 
to enjoin. 

3. Public OfHcers § 5a- 

Where there is no allegation that members of a board of education were 
not duly appointed to their respective positions as required by law, the 
legality of the acts of these appointees is not open to attack in an action 
to enjoin the board from purchasing a school site selected by it. 

4. Schools 9s 4b, 6a- 
The fact that the selection of a school site was voted a t  a special session 

of the board of education rather than a t  a regular meeting. G.S. 115-48, has 
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no bearing on the question of bad faith or abuse of discretion in the selec- 
tion of the site. 

5. Same- 
The fact that a member of the county board of education promises to 

call a public mass meeting to discuss and consider the selection of a school 
site, and later refused to do so, has no bearing upon the question of bad 
faith or abuse of discretion in the selection of a site by the board a t  a 
subsequent special meeting, since promises made by individual members 
of the board have no binding erect on it unless expressly authorized, and 
the board has no authority to transact business except a t  a regular or 
special meeting. 

6. Schools § 6a: Public Officers § 7b- 

While the courts are alert to impeach any transaction where a public 
otficial has any pecuniary interest in u matter decided by him, mere alle- 
gation that a member of the board of educntion owns property in the 
vicinity of a site selected hy the board for a school is insufficient to support 
n finding of bad faith on the part of the board in the absence of allegation 
that the member esercisetl an improper or corrupt influence over the other 
members of the board. 

7. schools 8 41>- 

A county board of educcltio~i i s  not precluded by law from holding execu- 
tive sessions. 

8. Schools 89 4b, 6a- 
The law mag not require a county board of education to hold a mass 

meeting in connection with the selection of a school site in the discharge of 
the board's discretionary responsibility. 

APPEAL by plaintifi from Sharp, Specinl  Judge ,  October Term, 1950, 
of RANDOLPH. 

This is an action instituted by the plaintiff for and on behalf of hirn- 
self and other citizens and taxpayers in Randleman School District, 
Randolph County, North Carolina, to restrain the defendants from pur- 
chasing a site selected by the Board of Education of Randolph County 
for the location of a new high school for the Randleman School District. 

The sum and substance of the allegations of the serenteen page com- 
plaint may be si~nimarized as follows : 

1. That  the defendants Lane, Cox, Bouldin, Nar t in  and Johnson, a t  
the times herein complained of, purported to hold and "occupy the offices 
of the Board of Education of Randolph County; that  the defendant 
R. C. White, has a t  the times herein complained of . . . purported to 
hold the office of Superintendent of Public Instruction of Randolph 
County;  that  the defendants Parrish,  F~eeze ,  Woodlief, Allred and Red- 
ding have a t  the times complained of . . . purported to  hold the offices 
of the Randleman School District Committee; but this plaintiff, upon 



information and belief, denies that any of said ~Jefendants are legally 
holding the various offices abore described, none of them having properly 
qualified themselves for said respective offices under and in accordance 
with the General Statutes of Xorth Carolina." 

2. That sometime after 4 June, 1949, certain State and local funds 
were allotted for the purpose of constructing a new high school building 
for the Randleman School District; that on or about 1 February, 1950, 
the defendants had tentatively selected a site on which to build the new 
high school building, whereupon certain citizens informed the defendant, 
J. F. Parrish, a member of the Randleman School District Committee, 
that they felt a public meeting should be called and the interested citizens 
and patrons of the school should be apprised as to what sites mere heing 
considered-to the end that a public discussion might be had on the rrla- 
tive merits of the rarious sites considered and to be considered. Pursuant 
to this request, a meeting was held on 14 February, 1050, at  the Randle- 
man High School. This meeting was attended by certain citizens of the 
community and the defendants R. C. White, G q  Lane, Ear l  Johnson 
and a majority of the members of the Randleman School District Conr- 
mittee. The defendants presented maps and data on five sites which the 
County Board of Education had under consideration, including the site 
which has been selected, known as the High Point Street site. which lies 
on the northwest of the Town of Randleman. I t  is alleged that the 
defendant Guy Lane was asked by several persons present if the defendant 
Board of Education would consider the present high who01 site in the 
Town of Randleman, if a survey was made to determine the correct 
acreage within the site and the correct acreage of available land contigu- 
ous thereto, and that Lane promised, in the presencle of the entire group 
that if a survey was made by the group present, he mould call another 
meeting of the group to study and discuss the matter further. The survey 
was made at  the expense of the local Chamber of Commerce of Randle- 
man, but the defendant Lane refused to call another meeting. 

3. "That on 3 March, 1950, according to the information and belief 
of this plaintiff, the defendant Board held a secret special meeting at- 
tended by the defendants Lane, Johnson, Cox and Bouldin, and voted 
. . . unanimously to purchase the High Point Street site; that this was 
done without any notification to the local Chamber of Commerce or to 
other interested citizens, and no announcement of the action of the Board 
was made until the publication of the March 6th iwie  of The  Courier- 
Tribune in Bsheboro." 

4. That, thereafter, the patrons of the Handleman School District and 
the Mayor and members of the Board of i\ldermen of the Town of Randle- 
man, called a public meeting of all the citizens and residents of the 
School District, on 7 March, 1950; that some 200 perwns attended thc 
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meeting and that  an overwhelming majority of them voiced their objec- 
tion to the selection of the High Point  Street site and voted to circulate 
a petition, protesting the selection thereof. The petition, containing 
approximately 988 signatures of citizens and residents of the School 
District. was filed with the County Board of Education a t  a special 
meeting on 13 March, 1950, requesting the local Board and the State 
Board of Education to withhold and deny a p p r o ~ a l  of the proposed site 
until further investigation of the advantages and disadvantages of each 
proposed site could be presented to the State Engineers and such other 
parties a. may be interested, but recommended that the new high school 
be built on the present site of the Randleman High School. Representa- 
tives of the protesting group were then assured that no further action 
mould he taken on the selrction of a kite uutil the matter could be dis- 
cussed with Dr.  Erwin. State Superintendent of PuLlic Instruction. 
Thereafter a delegation of some 60 citizms and patrons of the Randlemaii 
School District went to Raleigh and expressed to Dr.  Erwin their dis- 
approval of the selection of the High Point  Street site. Dr.  Erwin agreed 
to make a personal inspection of the various sites proposed, and on 
4 April, 1950, made such iiisprction of the fire sitei under consideration. 
including the present site of the Randleman High School. H e  recom- 
mended only two of the five sites, viz., the Swaim property and the High 
Point  Street property, giving no intimation of a preference as between 
the two. 

5. I t  appears that what was known as the Bostic site, as well as other 
proposed sites, including the Randleman High  School property, having 
been rejected by Dr.  Erwin, the plaintiff and other interested parties then 
sought to  have the Board of Education select a site across the road from 
the original Bostic site, which is also Bostic property. This property 
lies ~ o u t h  of Randleman on Highway 220. The offer was rejected a t  a 
meeting of the defendant Board of Education on 21  August, 1950, for the 
following reasons: (1 )  the price of the property was too high;  (2 )  a deep 
ravine runs through the property; ( 3 )  the railroad runs through this 
site: and (4) the Board did not know wliether the proper State officials 
would approve the site. Whereupon, the Board again approved the pur- 
chase of the High Point  Street property. 

6. I t  is further alleged that the defendants Lane, Martin, Bouldin, Cos 
and Johnson are guilty of misfeasance and arbitrary, dictatorial and 
capricious abuse of power in illegally attempting to select a site for the 
new school building in Randleman School District in direct opposition 
to the expressed opinion of approximately 90% of the citizens and patrons 
of the District; that  the defendant Johnson, member of the County Board 
of Education, and E. W. Freeze and J. F. Parrish, members of the 
Randleman School District Committee, each o m  large tracts of land in 



the immediate vicinity of the High Point Street sLte, and that the con- 
struction of a school on this site will greatly enlitnee the value of the 
property of these three defendants, and that this t'actor was the major 
consideration in the minds of the three defendants ill selecting and recom- 
mending the selection of the High Point Street site ; that the Bostic offer 
was rejected at  a meeting which the public was not permitted to attend 
and the members of the Board failed to contact rail road officials to deter- 
mine whether some solution could he had to the objection that the rail- 
road ran through the proposed Bostic site. 

Whereupon, the plaintiff prays for an injunction, restraining the 
defendants from acquiring the High Point Street site, and the issuance 
of a writ compelling the defendant, Roard of Education of Randolph 
County, to issue a notice for a public meeting inriting all citizens inter- 
ested in "this project to present their case for or a j ~ a i i l ~ t  any particular 
site available." 

When the cause came on for hearing, the indi~itlual defendants dc- 
niurred ore f cnus ,  on the ground that the complaint did not state a cause 
of action against them. The demurrer was sustail ed, and the plaintiff 
excepted. 

The defendant Board of Education of Randolpl~ ('ounty, thereupon, 
through its attorney, demurred ore f enus  to the com ~laint .  on the ground 
that the same did not state a cause of action against it. The demurrer 
was likewise sustained, and the plaintiff excepted. 

Plaintiff appeals to this Court and assigns error. 

L. T.  H a m m o n d  and Ot tway  Bur ton  for p la in f ig .  
Mil ler  & Moser for defendants.  

DENNY, J. The selection of sites for schoolhous~e in local school diq- 
ti-icts in a count?, except in city administrative unit\, is vested in the 
sound discretion of the county board of education, and its action cannot 
be restrained by the courts, unless in violation of some provision of law, 
or there has been a manifest abuse of discretion. G S. 115-85 ; Feezor z.. 
S i c e l o f ,  232 X.C. 563, 61 S.E. 2d 714; Atk ins  I * .  Xc..lden, 229 N.C. 752, 
51 S.E. 2d 484; Board o f  Educa t ion  I . .  Pcgmm, 197 N.C. 33, 147 S.E. 
622; Board of Educat ion v. Forrest,  1!10 N.C. 753. 130 S.E. 621; Mc-  
Innislz v. Board of Educat ion,  187 N.C. 194, 122 S.E. 1S2; School C o m -  
mit tee  v. Board of Educat ion,  186 N.C. 643, 120 S.E. 202; Davenport 
v. Board o f  Educat ion,  183 K.C. 570, 112 S.E. 246; School Commission- 
ers v. Aldermen ,  158 N.C. 191, 73 S.E. 905; Venc~ble  v. School C o m -  
mi t t ee ,  149 N.C. 120, 62 S.E. 902; Pickler  v .  Board o f  Educat ion,  149 
N.C. 221. 62 S.E. 902. 
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The Board of Education of Randolph County is a body corporate and 
by that name it shall hold all school property belonging to Randolph 
County, and i t  is authorized to purchase and hold real and personal prop- 
erty, to build and repair schoolhouses and to prosecute and defend suits 
for or against i t  in its corporate capacity. G.S. 115-45. 

The demurrer ore tenus to the complaint by the individual defendants 
was properly sustained. These defendants as individuals possess no 
authority to exercise any of the powers the plaintiff seeks to enjoin. 
Board of Education v. Commissioners, 192 N.C. 274, 134 S.E. 852. 

The plaintiff takes an anomalous position with respect to the defend- 
ant Board of Education. I n  his complaint he alleges that the individuals 
purporting to be members of this board are not legally qualified to serve 
as members thereof, because they have not '(properly qualified them- 
selves, in  accordance with the General Statutes of North Carolina." I n  
his brief, however, he argues and contends that the individuals named as 
board members are de facto officials and that their acts are the acts of the 
Board of Education; that no other person or persons are claiming the 
offices or contesting the right of these individuals to their respective offices, 
and that this action is not a qtro ~cwrranto. proceeding to remove them 
therefrom. 

There being no allegation in the complaint to the effect that the mem- 
bers of the defendant Board of Education were not duly appointed to 
their respective positions as required by law, the legality of the acts of 
these appointees is not open to attack in this proceeding. Crabtree v. 
Board of Education, 199 N.C. 645, 155 S.E. 550. 

I t  appears from the allegations of the complaint that this is an unfor- 
tunate local fight, waged originally by persons primarily interested in 
having the new high school located on the present site of the Randleman 
High School, and presently by a small group who appears to be primarily 
interested in having the school located on the Bostic site. 

I t  is well to keep in mind, however, that the Board of Education of 
Randolph County was charged with the legal duty to select a suitable 
site for a new high school, not only for the Town of Randleman but for 
the whole district, of which the Town of Randleman constitutes but a 
part. And i t  will be noted that the complaint does not allege that the site 
chosen is an improper one from the standpoint of the local district as a 
whole. Moreover, the petition signed by the 988 citizens and patrons of 
the school, and filed with the defendant Board of Education, merely 
requested that approval of the High Point Street site be withheld until 
further investigation. This request was granted and the State Superin- 
tendent of Public Instruction, at  the request of the protestants, inspected 
each proposed site and recommended the selection of the High Point 
Street property or the Swaim property. The present site of the Randle- 
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man High School, recommended in the petition referred to herein, not 
having been approved by the State Superintendent of Public Instruction. 
a new site was then proposed, which the Board considered and stated the 
reasons for its rejection. 

The plaintiff is relying upon the following allegations to show bad 
faith and abuse of discretion : (1) That on 3 Narch, 1950, the defendant 
Board held a secret meeting and voted unanimously to purchase the High 
Point Street property as a site for the new high school; (2) that a mem- 
ber of the County Board of Education, Guy F. Lane, promised to call 
another public mass meeting to discuss and consider the selection of a 

' 

site for the new high school, which he later refused to do; ( 3 )  that Earl  
Johnson, a member of the defendant Board, owns a large tract of land 
in the immediate ricinity of the High Point Street property which will 
be greatly enhanced in value if the high school is built on that site; and 
(4)  that the Bostic offer was rejected at a meeting which the public was 
not permitted to attend. 

These allegations will be discussed in the order abore set forth. (1) 
The meeting on 3 March, 1950, is designated a secret meeting because it 
was not held on a first Monday in the month. Such an allegation has no 
bearing on the question of bad faith or abuse of discretion, in light of 
the provisions of G.S. 115-48, which read as followrs: "The county board 
of education shall meet on the first Monday in January, April, July  and 
October. I t  may elect to hold regular monthly meetings, and to meet in 
special sessions as often as the school business of the county may require." 

(2)  A county board of education has no authorii y to transact business 
except at  a regular or special meeting, and statements or promises made 
by the individual members thereof have no binding effect on the board 
unless it expressly authorized them. 7 'u f f l e  v. Buildin,q Corp., 228 N.C. 
507, 46 S.E. 2d 313, and cited cases. "As a rule awthorized meetings are 
prerequisite to corporate action bascd upon delikerate conference and 
intelligent discussion of proposed measures. . . . The principle applies 
to corporations generally and by the express terms of our statute . . . 
every county is a corporate body." 0'A7eal I > .  A'ccke Counf?y, 196 N.C. 
184, 145 S.E. 28; I l i l l  I * .  R. R., 143 N.C. 539, 55 S E. 854. 

( 3 )  The courts are alert to impeach any transaction where a public 
ofiicial has any pecuniary interest in a matter decided by him. Venable 
o. School C o m n ~ i t f ~ e ,  supra. But where a member of a county board of 
education has no financial interest in property selected as a school site. 
i,he mere allegation that he owns property in the neighborhood or imme- 
diate vicinity of such site, is not sufficient to support a finding of bad 
faith on the part of the board, in the absence of an allegation that in the 
selection of such site he exercised an improper or corrupt influence over 
other members of the board. 



S. C.] SPRING TERM, 1951. 407 

( 4 )  While i t  may not be wise or expedient for boards such as the 
defendant Board of Education to hold executive sessions and exclude the 
public therefrom, we know of no statute or decision which prohibits the 
holding of such sessions. 

I n  the final analysis, the plaintiff is simply seeking to eliminate the 
High Point Street property from the list of available sites for the new 
high school, by having the defendant Board permanently enjoined from 
procuring the property; and, to require the Board to call a mass meeting 
to discuss other available sites. 

The law does not require a county board of education to hold a mass 
meeting in connection with the selection of a school site, and the courts 
have no authority to direct it to do so. The responsibility for the selec- 
tion of schoolhouse sites, as heretofore pointcd out, has been committed 
by the Legislature to the sound discretion of the respective local boards of 
education or to the respective boards of trustees in city administrative 
units; and the courts may not interfere with the exercise of discretionary 
powers conferred upon such boards, "unless their action is so clearly 
unreasonable as to amount to an oppressive and manifest abuse of discre- 
tion." Xetoton v. School C~rnmiftee, 158' N.C. 186, 73 S.E. 886. 

The complaint contains numerous allegations against the individual 
defendants, who are not necessary or proper parties and whose demurrer 
ore tenus was sustained in the court below, as well as many allegations 
which are conclusions of the pleader, but in our opinion the complaint 
does not state a cause of action against the defendant Board of Edu- 
cation. 

The ruling of the court below, in sustaining the demurrer ore tenus 
interposed by the defendant Board and by the individual defendants, will 
be upheld. 

Affirmed. 

TROY LUMBER COMPANY, A CORPORATION, v. STATE SEWING MACHINE 
CORPORATION. 

(Filed 11 April, 1951.) 

1. Appeal and Error 8 6c (3)- 
A sole exception to the signing of the judgment presents only whether 

the facts found by the trial judge support the judgment and whether error 
in matters of law appear upon the face of the record, and does not bring 
up for review the findings of fact or challenge the sufficiency of the evi- 
dence upon which they are based. 

2. Process lj 12- 
The sheriff's return raises the implication that the process was served 

according to law. 
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Where the summons commands the sheriff to serve defendant corpora- 
tion, the sheriff's return of service on "A1 ChalM--Service Mgr. for State 
Sewing Machine Corp." is service on the corporation\ and not on the service 
manager individually. 

4. Process g Sd- 
A foreign corporation engaged in the business of contracting for the 

manufacture of sewing machine cabinets which i t  sells to its customers, 
entered into contracts with two North Carolina coimpanies for the manu- 
facture of the cabinets and had two full time agents here for the purpose 
of inspecting cabinets manufactured here and looking after its business 
within the State. Held: The foreign corporation was doing business in 
this State so as to subject it to the jurisdiction of our laws and render it 
amenable to process here. 

5. Process Q 8a- 
Whether an officer or employee of a foreign corporation is an agent 

upon whom process may be served within the purview of O.S. 1-97 (1) is 
to be determined by the nature of the business and the extent of the 
authority given to and exercised by such person, and under the statute a 
process agent is not limited to agents with authority to receive money on 
behalf of the corporation, but extends to those persons regularly employed 
here who have some charge or measure of control over the business sum- 
cient in character to afford reasonable assurance of notice to the corpo- 
ration. 

A foreign corporation maintained a full time employee here to look 
after and manage the business of the corporation in this State with author- 
ity to settle, adjust, manage and compromise the very subject matter of 
the action. Held: Such employee is a "managing or local agent" of the 
corporation within the purview of G.S. 1-97 (1) upon whom process in an 
action against the corporation map be served. 

APPEAL by defendant from Phillips, J . ,  holding courts of 15th Judicial 
District, in Chambers a t  Rockingham, 3 February, 1!351. 

Civil action instituted by Troy Lnmber Company, a North Carolina 
Corporation, against State Sewing Machine Corporation, a corporation 
organized and existing under the laws of the State of New York, to 
recover for alleged breach of contract for the manufacture of sewing 
machine cabinets, etc. 

Summons in the action was issued, under seal, to sheriff of Forsyth 
County by Clerk of Superior Court of Montgomery County, on 30 No- 
vember, 1950, and was returned by said sheriff, bearing this endorsement: 
"Received Nov. 30, 1950. Served Rov. 30, 1950 by delivering a copy of 
the within summons, a copy of the application for extension of time to 
file complaint and a copy of the order extending the time for filing com- 
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plaint, to each of the following defendants: 'A1 Chaliff-Service Mgr. 
for State Sewing Machine Corp.' Fee, $1.00 pd. E. G. Shore, Sheriff 
Forsyth County, By:  Jack Gough, D.S." 

The State Sewing Machine Corporation, in due time thereafter, entered 
a special appearance and moved "to vacate and dismiss the purported 
service of summons and process in this cause, and to that end, and solely 
for that purpose" set forth in summary the following: That it is a cor- 
poration organized and existing under the laws of the State of New York, 
and is a sales organization with its only office located at  11 W. 42nd Street 
in the city, county and State of New York; and that i t  has done nothing 
to render i t  amenable to process under statutes of North Carolina. 

When the motion so made by defendant came on for hearing before 
judge holding courts of Fifteenth Judicial District, it was "heard out of 
Montgomery County and out of term by consent upon the written motion 
filed, the answer of the plaintiff used as an affidavit, the complaint filed 
in  this cause, summons, return, order extending time to file complaint, 
order continuing the hearing on the motion from the January Term of 
the Superior Court of Montgomery County to this hearing, affidavits, and 
other evidence and exhibits as appear in the record," and the judge made 
findings of fact substantially these : 

That plaintiff is a corporation organized and existing under the laws 
of the State of North Carolina, with its principal office and place of 
business in Troy, Montgomery County, North Carolina; 

That defendant is a corporation organized and existing under the 
laws of the State of New York, with an office and place of business in 
the city of New York, and "engaged in manufacturing and selling sewing 
machine cabinets to its customers, and so far as the evidence discloses had 
no manufacturing plant in New York, or elsewhere, except its contract 
manufacturers in North Carolina"; and "that in order to carry out its 
corporate functions and the purposes for which it was evidently formed, 
its duly constituted officers and agents came to North Carolina and 
entered into a contract with plaintiff herein to manufacture sewing ma- 
chine cabinets, the terms and conditions of said contract being as set forth 
in the complaint filed herein"; and that in addition thereto it also entered 
into a contract with Winston Manufacturing Company, of Forsyth 
County, North Carolina, for the manufacture of sewing machine cabinets, 
similar in terms to the said contract entered into with the plaintiff; 

That the said contract between plaintiff and defendant was entered into 
orally on 10 September, 1950. as result of negotiations had a t  Troy, North 
Carolina, between the presidents of the two corporations; 

That the terms and conditions of the contract are these: Plaintiff 
would convert its manufacturing plant to the manufacture of sewing 
machine cabinets for defendant, and upon such conversion would manu- 
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facture 12,000 of them of specified models upon order and according to 
specifications of defendant for fixed price f.0.b. Troy, North Carolina; 
and would do the work at  its plant, and furnish all labor and material in 
connection with such manufacture, except defendant would furnish the 
sewing machine motors, knee switches and lights,-- he knee switches to 
be installed by plaintiff, but the motors and lights to be packed in separate 
cartons and included in the cartons in which the cabinets were to be 
packed for shipment; "that defendant would procure, employ and furnish 
an inspecting agent" at  plaintiff's plant "with express authority as such 
agent, servant and employee of the defendant to inspect, accept, or reject 
all cabinets manufactured by the plaintiff, and that upon inspection and 
acceptance by said agent, the cabinets would be deemed in all and every 
respect and detail in accordance with all requirements and specifications, 
and such would constitute irrevocable acceptance of the cabinets by the 
defendant, and that they should be immediately shipped to customers of 
the defendant, and upon such shipment, title would immediately pass to 
defendant and it would therefore become liable, and would honor sight 
draft for the cabinets; 

That pursuant to the contract plaintiff converted its plant, as i t  had 
agreed, and defendant appointed I f .  L. I'age as its inspecting agent, and 
plaintiff manufactured, and after their inspection and acceptance by said 
inspecting agent, 31. L. Page, and on orders furnished to it by said M. L. 
Page, shipped 96 cabinets on 26 October, 1950, to Charlotte, North 
Carolina, 75 cabinets on same day to St. Louis, Mo., and 146 two days 
later to Brooklyn, N. Y. ; 

That plaintiff drew sight drafts on defendant for the contract price of 
cabinets so shipped, but defendant refused to honor same and to pay 
plaintiff; 

That in  addition to the abore numbers of cabinets, plaintiff manufac- 
tured others ; 

That from 23 September, 1950, to 23 November, 1950, the Winston 
Manufacturing Company manufactured under the twms of its contract 
with defendant and delivered to defendant f.0.b. Winston-Salem, N. C., 
530 sewing machine cabinets; and at the times set forth in plaintiff's 
complaint, defendant had two full-time employees looking after its busi- 
ness operations in North Carolina, making, accepting, and shipping 
cabinets ; 

That at  the time the summons was served on A1 Chaliff on 30 Novem- 
ber, 1950, he was not only admitted to be an emp1oyl:e of defendant but 
was also the "Managing Agent" and "Business Agent" of defendant,- 
"having been sent to North Carolina to look after and to manage its 
general business in North Carolina, . . . and instructed to settle, adjust, 
manage for defendant's benefit and compromise the very subject matter 
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of this action, and . . . clothed with exclusive supervision and control 
over defendant's business operations in North Carolina, and particularly 
with the differences existing between plaintiff and defendant, . . . with 
authority to exercise his independent judgment and discretion in connec- 
tion with defendant's business operations and contract obligations with 
plaintiff," and, therefore, he was an employee, "business agent" and "man- 
aging agent" of defendant while in North Carolina, and, when summons 
mas served on him, was of such rank, position and duties as to come within 
the provisions of G.S. 1-97, subsection 1, and to meet the reasonable 
requirements of North Carolina statutes so as to make it reasonably 
certain that service of summons upon him would result in notice to de- 
fendant, which the record shows did actually result. 

The court further found as facts that defendant has property in  Mont- 
gomery County, North Carolina, consisting of sewing machine motors, 
knee controls and plugs and lights of approximate value of $5,000; and 
that plaintiff's alleged cause of action arose in said county. 

Upon the facts found, the judge held as a matter of law that the service 
of summons herein challenged by defendant is legal, valid and binding 
upon defendant. 

9nd,  from judgment in accordance therewith, and dismissing the mo- 
tion, defendant appeals to Supreme Court and assigns error. 

David H. Armstrong fo.r plainti$, a.ppellee. 
Jones & Jones for defendant, appella.nt. 

WINBORNE, J. The assignments of error presented by appellants on 
this appeal are founded upon exception to the signing of the judgment 
from which the appeal is taken. Such assignment of error raises only 
the questions as to (1)  whether the facts found by the judge of Superior 
Court support the judgment, and (2) whether error in matters of law 
appear upon the face of the record. Sinzmons 2'. Lee, 230 N.C. 216, 53 
S.E. 2d 79; C1ulbreth v. Rri t t  Covp., 231 N.C. 76, 56 S.E. 2d 15, and 
cases there cited. See also S. v. Black,  232 N.C. 154, 59 S.E. 2d 621. I t  
does not bring up for review the findings of fact or challenge the suffi- 
ciency of the evidence upon which they are based. Bz~rnsvi l le  v .  Boone, 
231 N.C. 577, 58 S.E. 2d 351; Boiley v. NcPherson ,  ante, 231, and cases 
cited, and numerous others. 

Within the purview of these p1-inciples, appellant states and debates 
in this Court three questions of law: 

1. Does the return of the sheriff entered on the summons show service 
of i t  on defendant? 

2. Was defendant doing business in the State of North Carolina? 
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3. Was A1 Chaliff a proper person upon whom sewice on defendant, a 
corporation, could be had? 

w e  hold that each question merits an affirmative answer. 
I n  this connection it is appropriate, at the outset, to note certain perti- 

nent statutory provisions. 
"An action against a corporation created by or under the law of any 

other State or government may be brought in  the Superior Court of any 
county in which the cause of action arose, or in which the corporation 
usually did business, or has property, or in  which th~? plaintiffs, or eit,her 
of them, resides, by a resident of this State for any cause of action." 
G.S. 1-80 (1). \ ,  

Moreover, every corporation having property or doing business in this 
State, whether incorporated under its laws or not, shall have an officer 
or agent in this State upon whom process in all actions or proceedings 
against it can be served. G.S. 55-38. 

A summons in a civil action must be directed to the sheriff. or other 
proper officers of the county or counties in which the defendants, or any 
of them, reside or may be found; and it must command the sheriff or other 
proper officer to summon the defendant, or defendants, to appear and 
answer. etc. G.S. 1-89. 

"The officer to whom the summons is addressed must . . . serve i t  by 
delivering a copy thereof t,o each of the defendants." G.S. 1-94. 

The manner of delivering summons, if the action t ~ e  against a corpora- 
tion, shall be to, among others, the "managing or local agent thereof"; 
and "any person receiving or collecting money in this State for a corpo- 
ration of this or any other State or government is a local agent for the 
purpose of this section"; but "such service can be made in  respect to a 
foreign corporation only when it has property, or the cause of action 
arose, or the plaintiff resides, in this State, or when it can be made per- 
sonally within the State upon the president, treasurer or secretary there- 
of." G.S. 1-97 (1). 

These statutes prescribe how the sheriff shall make service, and his 
duty as to the manner of discharging it. And when the sheriff returns 
that he has "served" the summons, this implies that he has discharged his 
official duty in that respect, that is, that he has served i t  according to 
law. Strayhorn v. Blalock, 92 N.C. 293; NcDonald 1%. Carson, 94 N.C. 
498; Isley v. Bosn,  113 N.C. 249, 1s S.E. 174; 8. 21. Moore, 230 N.C., 
648,55 S.E. 2d 177. 

I n  the Moore case, supra, Bamzhill, J . ,  considering a sheriff's return 
on a sci. fa., pertinentlystated : " 'Served' implies seivice as by law re- 
quired. So then the return 'Served' or as here 'Served on Tar  Heel 
Bonding Company' . . . signed by the officer in his official papacity is 
sufficient-at least prima fncie-to show service." 
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Testing the return, now being considered, by the provisions of the 
statutes, and decisions of this Court, expressly service was made on each 
defendant. And since there is only one defendant, State Sewing Machine 
Corporation, and since d l  Chaliff is not a defendant, the service on him 
wasrnanifestly in his capacity as an agent of the corporation. 

On the other hand, appellant, while conceding that the summons com- 
mands the sheriff to serve the defendant, contends that the return does not 
show service of it on defendant, and purports to show only service on the 
individual named. i n  support of this position, appellant cites and relies 
upon the cases of Plemmons  v. Improvement  Co., 108 N.C. 614, 13 S.E. 
188. and IIassell 1,. Steamboat Co.. 168 K.C. 296. 84 S.E. 363. 

These cases, hoverer, are clearly distinguishable from, and inapplicable 
to the case in hand. 

I n  the Plemmo,ls case, supra, the sumnlons commanded the sheriff to 
summon "A. H, Bronson, President of the Southern Improvement Com- 
pany," and it was so served. The Court held the service was legal only 
as to the individual, and that the super-added words "President, etc." were 
a mere descriptio. personae, as would be the words ('Jr." or "Sr." B simi- 
lar situation was involved in the Hassell case. Also the case of Hogsed 
a. Pearlman,  1013 K.C. 240, 195 S.E. 789, cited by appellant is distin- 
euishable. " 

Passing to the second question : On the facts found, was defendant doing 
business in the State of North Carolina so as to render it amenable to 
process in the courts of the State? 

The phrase "doing business in the State" has been the subject of con- 
sideration in several decisions of this Court with r e s ~ e c t  to statutes relat- 
ing to service of process on foreign corporations. 1h  T i m b e r  Co. v.  In$. 
(lo., 192 N.C. 11.5, 133 S.E. 424, it is said: "No all-embracing rule as to 
what is 'doing business' has been laid down. The question is one of fact, 
and must be determined largely according to the facts of each individual 
case, rather than by the application of fixed, definite and precise rules." 

Also in T r u s t  Co. v. Gaines. 193 N.C. 233. 136 S.E. 609, we find these 
expressions : "It has been generally held that a foreign corporation cannot 
be held to be doing business in a State, and therefore subject to its laws, 
unless it shall be found as a fact that such corporation has entered the 
State in which it is alleged to be doing business, and there transacted, by 
it? officers, agents or other persons authorized to act for it, the business in 
which it is authorized to engage by the State under whose laws i t  was 
created and organized. The presence within the State of such officers, 
agents or other persons, engaged in the transaction of the corporation's 
business with citizens of the State, is generally held as determinative of 
the question as to ~ ~ h e t h e r  the corporation is doing business in the State," 
citing T i m b e r  Co.  1.. Ins. Co., supra,  and other cases. 
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And in  Ruarlc v. Trust Co., 206 N.C. 564, 174 S.E. 441, the Court 
declared: "The expression 'doing business in this State' as used in C.S. 
1137, means engaging in, carrying on, or exercising ill this State, some of 
the things, or some of the functions, for which the corporation mas 
created." (The statute C.S. 1137 is now G.S. 55-38 hereinabove cited.) 

See also the case of C. T. 11. C'orp. v. Alfaxwell, C'ommr. of Revenue, 
212 N.C. 803, 195 S.E. 36, in which the term "doing business," as used 
in statute imposing corporate franchise tas, is treated. 

Moreover, the case of Sf. Louis S. W .  R. CO. v. -4lezander, 227 U.S. 
218, 33 S. Ct. 245, 57 L. Ed. 486, the Supreme Court of the United 
States had this to say: "This Court has decided each case of this char- 
acter upon the facts brought before it, and has laid down no all-embracing 
rule by which it may be determined what constitutes the doing of business 
by a foreign corporation in such manner as to subject i t  to a given juris- 
diction. I n  a general way it may be said that the business must be such 
in character and extent as to warrant the inference that the corporation 
has subjected itself to the jurisdiction and laws of the district in which i t  
is served, and in which it is bound to appear when a pi oper agent has been 
served with process." 

~ e a s u r i n g  the facts found in the present case by these principles, i t  is 
clear that defendant was engaging in, carrying on, and exercising in this 
State some of the functions for which i t  was created,--which are of such 
character and extent as to warrant the inference that i t  has subjected 
itself to the jurisdiction and lams of the State of North Carolina in which 
i t  is served. 

The third question then arises: Was the service of summons upon a 
proper agent of defendant-within the meaning of the term "managing 
or local agent7' as used in the process statute G.S. 1-97 (1 )  2 

This Court has held that the words in the statute "any person receiving 
or collecting money within this State for or on behalf of any corporation 
of this or any other State or government shall be deemed a local agent 
for the purpose of this Section," Code 217, now G.S. 1-07 ( I ) ,  are not 
intended to limit service to such class of agents, but to extend the meaning 
of the word "agent" to embrace them; that the authoriiy to receive money, 
of itself, constitutes the one so authorized a local agmt, but this is not 
the exclusive test of agency. Copland v. Telegraph Co., 136 N.C. 11, 
48 S.E. 501; V'hifehurst 21. Kerr, 153 N.C. 76. 68 S.E. 013. 

I n  the Whitehurst case, supra, Hoke, J., speaking to the subject of 
the meaning of the term "local agent" as used in Rev. 440 (1)  now G.S. 
1-97 ( I ) ,  gave this summary: "While there is some apparent conflict of 
decision in construing these statutes providing for serrice of process on 
corporations arising chiefly from the difference in the terms used in the 
various statutes on the subject, the cases will be found in general agree- 
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ment on the position that in defining the term agent i t  is not the descrip- 
tive name employed, but the nature of the business and the extent of the 
authority given and exercised which is determinative, and the word does 
not properly extend to a subordinate employee without discretion, but 
must be one regularly employed, having some charge or measure of control 
over the business entrusted to him, or of some feature of it, and of suffi- 
cient character and rank as to afford reasonable assurance that he will 
communicate to his company the fact that process has been served upon 
him." 

To like effect are Lumber Co. v .  Finance Co., 204 N.C. 285, 168 S.E. 
219; Bervice Co. T .  Banlc, 218 N.C. 533, 11 S.E. 2d 556. 

Applying these principles to the facts found in this case, we concur in 
the ruling that -\1 Chaliff was a "managing or local agent" of defendant 
within the purview of G.S. 1-97 (I), on whom process could be served in 
the State of North Carolina a t  the time summons was served. 

Hence the judgment below is 
Affirmed. 

P A U L  R. ERVIN, ~~DJIINISTBATOE O F  THE ESTATE OF MARION LIPE, DECE.~SED, 
v. CAKNON MILLS COMPANY AND FRED ALLEN. 

(Filed 11 April, 1951.) 
1. Trial $2;2a- 

In determining a motion to nonsuit, the evidence must be viewed in the 
light most farorable for plaintiff, giring him the benefit of every reason- 
able inference to be drawn therefrom and assuming to be true all facts 
in evidence tending to support his cause of action. 

2. Trial Q 22b- 
On motion to nonsuit, evidence offered by defendants will be considered 

to the extent to which it is favorable to plaintiff or tends to clarify and 
explain plaintiff's evidence. 

3. Automobiles Q 8c- 
A motorist making a left turn on the highway is not only required by 

statute to give the statutory signal during the last fifty feet traveled, but 
is also required flrst to exercise reasonable care to ascertain that the 
movement can be made in safety, G.S. 20-154, and further is under the 
common law duty to exercise that degree of care which an ordinarily pru- 
dent person would exercise under like conditions to avoid injury to others. 

A motorist turning left into an intersection is required to pass beyond 
the center of the intersection before making the turn. G.S. 20-153. 
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5. Automobiles 8 7- 
The violation of a public statute regulating the operation of motor 

vehicles on a public highway constitutes negligence, and is actionable if 
the proximate cause of the injury. 

6. Automobiles 8 1 8 h  (2)-Evidence of negligence in making left t u r n  
held sufficient t o  be s u b m i t t ~ d  t o  t h e  jury. 

The evidence, considered in the light most favorable to plaintiff, tended 
to show that  defendant truck driver in making a left turn into the drive- 
way entrance to the corporate defendant's plant, extended his hand in the  
statutory signal for less than fifty feet before starting the turn, "angled" 
into the driveway before reaching the center of the intersection, giving no 
signal after he started to turn, and failed to look into his rear view mirror 
to ascertain whether the movement could be made in safety, although had 
he done so he could have seen plaintiff's intestate who was following him 
on a motorcycle. Plaintiff's intestate was fatally injured when the motor- 
cycle collided with the left side of the truck's front bumper on the left 
side of the street two to five feet from the curb. Held: The evidence was 
sufficient to be submitted to the jury on the issue of n~gligence, and defend- 
ants' motion to nonsuit was properly denied. 

5. Automobiles g 14-- 

The statutory requirement that  a motorist befort? attempting to pass 
another vehicle traveling in the same direction shall sound his horn does 
not apply in a business district of a city. G.S. 20-149. 

8. Automobiles § 18h (3)-Evidence held not t o  show cont r ibu to~y  negli- 
gence of motorcyclist i n  hi t t ing t ruck  attempting to make  lef t  turn. 

Evidence disclosing that  a motorcyclist following a truck on a city street 
collided with the left front bumper of the truck two to fire feet from the 
left curb after the truck had slowed down and turned to its left to enter 
a driveway on the left side of the street without giving the cyclist proper 
warning, i s  lleld not to show as a matter of law contributory negligence on 
the part of the cyclist constituting a proximate cause of his injury, since 
the evidence does not show that  the cyclist attempted to pass the truck 
until i t  had slowed down to make the turn and te i~ds  to show that  the 
cyclist turned left in a n  attempt to avoid the collisioii. there being no eri- 
dence of anything unusual in the manner or speed a t  which the motorcycle 
was being operated immediately prior to the accident. 

0. Negligence & 

What is the prosilllate cause of a n  injury is ordi11:lriiy a question to be 
determined by the jury a s  n fact in view of the attendant circumstances. 

APPEAL by defendanti: f rom Pltillips, ,T.. Janna-y  Term,  1951, of 
IRICDELL. NO error. 

T h i s  was a n  action to recover damages f o r  i l l jury and death of plaiil- 
tiff's intestate alleged to l ~ a w  been c a u s d  by the ncglipence of the  de- 
fendants  i n  the  operation of a motor truck. 
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Issues of negligence, contributory negligence and damage were sub- 
mitted to the jury and answered in favor of the plaintiff. From judgment 
in accord with the verdict defendants appealed. 

Guy T.  Carswell, Shannonhouse, Bell & Horn, and Burke & Burke for 
plaintiff, appellee. 

Hartsell & Hartsell and Scott & Collier for defendants, appellants. 

DEVIN, J. The only assignment of error brought forward in defend- 
ants' appeal is the denial of their motion for judgment of nonsuit. 

The determination of this question requires consideration of the evi- 
dence offered in accord with the rule that it be viewed in the light most 
favorable for the plaintiff, and that he be given the benefit of every 
reasonable inference to be drawn therefrom. iVash v. Royster, 189 N.C. 
408, 127 S.E. 356; Graham z.. Gas Co., 231 X.C. 680, 58 S.E. 2d 757. 
On this motion not only will the evidence offered by plaintiff be consid- 
ered, but also that offered by defendants which is favorable to the plaintiff, 
or which may be used to clarify and explain plaintiff's evidence. Harri- 
son v. R.  R., 194 N.C. 656, 140 S.E. 598; Gregory v. Ins. Co., 223 N.C. 
124, 25 S.E. 2d 398. All the facts in evidence which tend to support 
plaintiff's cause of action are assumed to be true. Bundy v .  Powell, 229 
N.C. 707, 51 S.E. 2d 307. 

The evidence offered tended to show that on the morning of 4 October, 
1946, about 10 a.m. the truck of defendant Mills Company was being 
driven by its employee, defendant Allen, in the regular course of his 
employment, westward along McGill Street in the City of Concord. The 
street was paved, 30 feet wide, straight and practically level, with slight 
down grade westward. The street crossed the main line of Southern 
Railway and a spur track, and then Bruton Street, and 40 or 50 feet 
farther, on the south side of McGill Street, and to the truck driver's left, 
was the entrance into the plant of the defendant Mills Company, into 
which defendant Allen intended to drive the truck. The day was clear 
and the pavement dry. Proceeding along the street in the same direction 
behind the truck was tho plaintiff's intestate riding a motorcycle. The 
truck was being driven at 20 or 25 miles per hour and was slowed down 
to make a left turn across the street. The defendant Allen on his exami- 
nation said he gave the left turn signal, extending his hand and arm out 
of the truck cab window, and then "angled" across the street toward the 
entrance to the driveway, so that the distance across instead of being 
15 feet was 25 or 30 feet, and that after giving the signal for left turn as 
soon as he began to turn he withdrew his hand in order to hold the wheel 
of the truck with both hands to make the turn. He  said, "When I got 
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ready to turn I took my hand in . . . I did not keep my hand out until 
the impact. I had brought it back in. You can't make the turn with 
one hand." I n  making the left turn the truck did not pass to the right 
of the point at  which the center line of the mill driveway extended would 
intersect the center line of McGill Street. The truck had proceeded 
across the street to a point two to fire feet from the south curb line of 
McGill Street, just east of the entrance to the driveway, when it was 
struck by the motorcycle of plaintiff's intestate. The left front bumper 
of the truck was knocked loose, the motorcycle damaged, and plaintiff's 
intestate so severely injured that as result he died five days later. There 
were marks on the pavement indicating the motorcycle had traveled from 
about the center of the street diagonally 30 feet to the point of impact, 
which was indicated by the appearance of dirt on the pavement. The 
officer who investigated the collision testified the defendant Allen stated 
a t  the time that he did not use his rear view mirror. ,4 nd defendant Allen 
testified the truck was equipped with outside rear vision mirror, that he 
did not look out the back window of cab and did not see the motorcycle 
until the instant of impact; that he had looked back farther east and 
seen nothing. "But I didn't look back at the time I turned." Looking 
east, vision is unobscured 700 or 800 feet. I t  is 376 feet from the railroad 
track to the entrance to the mill. Shortly before the collision the motor- 
cycle was observed at  the railroad crossing where i t  had momentarily 
stopped, and a witness testified that it then moved on going west with 
nothing unusual as to manner or speed. 

The statute prescribes that the driver of a motor vehicle upon a high- 
way "before starting, stopping or turning from a direct line shall first 
see that such movement can be made in safety, . . . and when the opera- 
tion of any other vehicle may be affected by such movement shall give a 
signal as required in this section plainly visible to the driver of such other 
vehicle. . . . Left Turn-hand and arm horizontal, forefinger pointing. 
All signals to be given from left side of vchicle during last fifty feet trav- 
eled." G.S. 20-154. 

1-t is also provided by statute that at  an intersection the driver of a 
vehicle "intending to turn to the left shall approach such intersection 
in the lane for the traffic to the right of and nearest LO the center of the 
highway, and in turning shall pass beyond the center of the intersection, 
passing as closely as practicable to the right thereof l~efore turning such 
vehicle to the left." G.S. 20-153. Banks v. Shepond,  230 N.C. 86, 52 
S.E. 2d 215; Ward v. Bowles, 238 N.C. 273, 45 S.E. 2d 354. Violation 
of a public statute regulating the operation of motor vehicles on the high- 
way is a breach of legal duty and constitutes negligence, but it does not 
afford ground for action unless it be the proximate cause of resultant 
injury. Holland v. Sfmder,  216 N.C. 436, 5 S.E. 2d ,311. 
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From the evidence offered, the inference seems permissible that the 
driver of defendants' truck in making a left turn across the street on this 
occasion failed to give the left turn signal with his hand "during last 
50 feet traveled," as according to his statement he extended his hand when 
he was 40 or 50 feet away from the driveway into the mill but withdrew 
his hand when he began to turn, or as he expressed it when he "got ready 
to turn," and that due to his "angling" course across the street he began 
his turn 25 or 30 feet from the entrance. During that time he gave no 
signal. Though he estimated he kept his hand out about a '(minute and 
a half," the short distance traveled at  the rate given would indicate not 
more than a second or two of time could have been consumed. "A statu- 
tory warning must be substantially complied with, in order to avoid the 
imputation of negligence.'' Huddy 3-4 sec. 53. I t  is the purview of the 
statute that the prescribed hand signal should be maintained for a suffi- 
cient length of time to enable the driver of the following vehicle to observe 
it and to understand therefrom what movement is intended. According 
to defendant Allen's testimony he did not pass to the right of the point 
where the line of the mill driveway extended would have intersected the 
center line of the street. There is thus some evidence the defendants did 
not comply in all respects with the provisions of the statutes. 

But on the motion for judgment of nonsuit the plaintiff is entitled to 
a favorable consideration of the evidence in another aspect. We do not 
regard the requirement in G.S. 20-154, that a prescribed hand signal be 
given of intention to make s left turn in traffic, as constituting in all 
cases full compliance with the mandate also expressed in this statute 
that before turning from a direct line the driver shall first see that such 
movement can be made in safety, nor do we think the performance of 
this mechanical act alone relieves the driver of the common law duty to 
exercise due care in other respects. 

Under the allegations and testimony here the obligation rested upon 
the defendants in the operation of their motor truck upon the streets of 
the City of Concord to exercise due care not to injure others rightfully 
using the street by conduct or omission the injurious consequences of 
which under the circumstances they could reasonably have foreseen and 
avoided. Failure to perform a duty, whether required by statute or im- 
posed by the circuinstances in which the parties are placed, becomes 
actionable when it is shown to be the proximate cause of injury. 

Here the evidence shows the intestate's motorcycle was proceeding in 
the same direction as the truck, following behind. The defendants' truck 
was equipped with an outside rear view mirror. A glance at  this would 
have revealed the presence of the following vehicle and admonished the 
driver to exercise care to see that adequate warning of his intention to 
turn was given, and that the movement of slowing down to 10 or 15 miles 
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per hour and then turning diagonally across the street to the left in front 
of the following vehicle could be made in safety. The duty devolves upon 
one driving a motor vehicle on the highway, intending to make a left 
turn, to exercise care to avoid injury to a following vehicle by keeping 
proper lookout, by giving proper signals of his intention, and by keeping 
his motor vehicle under control. 6 A.L.R. 2d 1246 note. Performing 
the requirement of giving appropriate hand signals does not necessarily 
relieve the driver of a motor vehicle of the duty also to make proper 
observation of the movement of vehicles approaching from the rear, and 
the giving of a hand signal quickly withdrawn witk out observing traffic 
to the rear may not be considered as measuring up to the full duty 
imposed upon the driver under the circumstances. Bazler v. Davis, 43 
Cal. dpp .  2d 764. "The giving of the statutory signals is the least the 
law requires of a driver of a motor vehicle. After giving the statutory 
signals he cannot close his eyes. I f  he sees a person in danger from his 
car, he must do what is reasonably necessary to avoid injuring him." 
Kulbmun & Co. v. Samuels, 148 Miss. 871. "He (the driver) is held to 
the duty of seeing what he ought to have seen." Wall v. Bain, 222 N.C. 
375 (379), 23 S.E. 2d 330. "The circumstances and conditions may be 
such that the reasonable and ordinary care of the prudent person is not 
satisfied or fulfilled by mere compliance with the regulation, but requires 
the exercise of more or other care. Whatever precautions ordinary and 
reasonable care and prudence require for the protection of others must 
be taken even though not exacted by statutory provisions." Richards v. 
Begenstos, 237 Iowa 398. 

considering a similar statute, the Court of Civil Appeals of Texas, in 
Theater Corp. v. Rehmeyer, 115 S.W. 2d 985, used this language: "This 
duty is separate from the duty prescribed by the words immediately 
following, which is to give a 'plainly visible or acdible' signal to the 
driver of any car the movement of which might be affected by such change 
of course. Obviously the signal would be futile if .the movement could 
not be made in safety; and, therefore, there is a complete failure of duty 
upon the part  of the driver of the turning car, if he does not first use 
reasonable care to see that the turn may be made in safety.'' I n  Blash- 
field, sec. 703, we find the principle stated concisely: "The giving of the 
statutory signals will not necessarily relieve a motorkt from the duty of 
giving other signals. I n  other words, s w h  statutes call for the minimum 
of care and not the maximum." From IIuddv Automobile Law 3-4. see. 
52, we quote: "The driver of an automolde may be required to give, not 
only the statutory signals, but also other signals, or to slacken speed or 
take other steps to avoid n collision, if the surrounding circumstances and 
conditions require it. The giving of the statutory signals is the least 
the law requires." 
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This view was expressed by Justice Ervin, speaking for the Court in 
Grimm o. Watson. ante. 65. 62 S.E. 2d 538 : "Under the statute codified . ,  
as G.S. 20-154, any person who undertakes to drive a motor vehicle upon 
a highway must exercise reasonable care to ascertain that such movement 
can be made in safety before he turns either to the right or the left from 
a direct line. ~ e s i d e s  he is required by the same statute to signal his 
intention to turn in the prescribed manner and for the specified distance 
before changing his course 'whenever the operation of any other vehicle 
may be affected by such movement.' A motorist violates G.S. 20-154 
and in consequence is negligent as a matter of law if he fails to observe 
either of these statutory precautions in changing the course of his vehicle 
upon the highway, and his negligence in such respect is actionable if it 
proximately causes injury to another." See also Cooley v. Baker, 231 
N.C. 533, 58 S.E. 2d 115. 

The defendants in their brief base their argument for reversal of the 
ruling below solely on the ground that there was no evidence of negli- 
gence on the part of the defendants. The question of the contributory 
negligence of plaintiff's intestate is not there presented. However, we 
have considered the evidence in the record also as it relates to this phase 
of the case. There was no evidence as to the speed of the motorcycle 
ridden by plaintiff's intestate. One witness saw him as he stopped at the 
railroad crossing and then proceeded on his way in the direction of the 
place of collision 376 feet away, and saw nothing unusual in the manner 
or speed with which the motorcycle was being operated. Defendant 
Allen said no signal was given by the rider of the motorcycle, but as this 
was in a business district of the City of Concord the requirement that 
the driver of the following vehicle shall sound his horn before attempting 
to pass (G.S. 20-149) does not apply. Nor does it appear that the rider 
of the motorcycle in the first instance was attempting to pass until the 
truck had slowed down and began turning to the left, as the marks on the 
pavement would seem to indicate that at  that point he turned to his left, 
apparently to avoid the truck, applied his brakes and traversed a dis- 
tance of 30 feet before colliding with the truck, which was also turning 
to the left. 

I n  any event, the question of proximate cause was one for the jury. 
What is the proximate cause of an injury is ordinarily a question to be 
determined by the jury as a fact in view of the attendant circumstances. 
I n  the language of Justice Barnhill in Conley v. Psarce-Young-Angel 
Co.., 224 N.C. 211, 29 S.E. 2d 740, "It is only when the facts are d l  
admitted and only one inference may be drawn from them that the Court 
will declare whether an act was the proximate cause of the injury or not. 
But this is rarely the case." Nichols v. Goldston, 228 N.C. 514, 46 S.E. 
2d 320; Morris v. Transportation Co., 208 N.C. 807, 182 S.E. 487. We 
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think the evidence is lacking in probative value to show such contributing 
negligence on the part of plaintiff's intestate as would require nonsuit as 
a matter of law on that ground. 

The decision in Stovall v. Ragland, 211 N.C. 536, 190 S.E. 899, cited 
by defendants, is not controlling on the facts of this case. There the 
plaintiff, driver, looked both ways, front and rear, and seeing no vehicle 
approaching, the road being straight for 500 feet, turned to his left with- 
out hand signal, and was entering his driveway when struck by defend- 
ant's automobile traveling rapidly. I t  was held that plaintiff having 
looked carefully and observed no vehicle approaching was not required 
under the circumstances to give the signal prescribed by the statute, and 
nonsuit was reversed. 

A careful analysis of the evidence in the record in the case at  bar leads 
to the conclusion that considering it in the light most favorable for the 
plaintiff and giving him the benefit of every reasonable inference there- 
from it was sufficient to warrant submission to the jury, and that the 
motion for judgment of nonsuit was properly denied. 

As the judge's charge was not sent up, it is presumed that the pertinent 
principles of law applicable to the facts of this case were fully and cor- 
rectly stated to the jury. 

I n  the trial we find 
No error. 

D. C. DUNCAN (EMP~YEE) v. CARPENTER AND PHILLIPS (EMPLOYER) 
AND COAL OPERATORS CASUALTY COMPANY (CARRIER). 

(Filed 11 April, 1951.) 

1. Master  and Servant 1 401- 
In recognition of the insidious character of asbestosis and silicosis, the 

Legislature has provided that disablement from such diseases means the 
event of becoming actually incapacitated by such diseases from performing 
normal labor in the last occupation in which the employee was remunera- 
tively employed; but that in all other cases of occupational disease "dis- 
ablement" should be equivalent to "disability" and should mean incapacity 
because of injury to earn wages which the employee was receiving at  the 
time of the injury in the same or any other employmlent. G.S. 97-54, G.S. 
97-2 ( i ) .  

2. Statutes 8 5d- 
Statutes in pari materia are to be construed together reconciling them 

so that no part of either statute should be meaningless, and where the 
language is ambiguous the courts must construe it to determine the true 
legislative intent. 
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8. Statutes 8 5a- 
Where a strict, literal interpretation of the language of a statute would 

contravene the manifest purpose of the Legislature, the reason and purpose 
of the lam should control, and the strict letter thereof should be dis- 
regarded. 

4. Master and Servant 8 401- 
In order to be compensable, disablenlent from asbestosis, silicosis and 

lead poisoning must occur within two years from the last exposure to the 
hazards of the respective diseases. G.S. 97-58 ( a ) .  

6. Master and Servant § 4 3 -  

A claim for compensation for disablement resulting from asbestosis, 
silicosis or lead poisoning is not barred if filed within one year from the 
date the employee has been advised by competent medical authority that 
he has such disease, notwithstanding that the disablement may have 
existed from the time the employee quit work more than a year prior to the 
flling of claim. G.S. 97-58 (b) (c). 

APPEAL by plaintiff from Armstrong, J., September Term, 1950, of 
MITCHELL. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen's Compensation Act, for disability due to 
silicosis. 

The facts are not in dispute and may be summarized as follows : 
1. I t  is stipulated and agreed that the parties are subject to and bound 

by the provisions of the North Carolina Workmen's Compensation Act, 
and that the defendant Coal Operators Casualty Company became the 
insurance carrier of its codefendant on 30 June, 1947, and has continued 
as such carrier since that time. 

2. That on and prior to 23 dpril ,  1948, the ?laintiff was regularly 
employed by the defendant employer at  an average weekly wage of 
$44.00; that the plaintiff has been exposed to silica dust in North Caro- 
lina for two years or more during the last ten years and was exposed to 
silica dust for as much as thirty working days or parts thereof within 
the seven consecutive calendar months immediately preceding the month 
of April, 1948. 

3. I t  was further found as a fact from the Case History and Medical 
Report on the plaintiff, prepared by Dr. Otto J. Swisher, Director of the 
Division of Industrial Hygiene, North Carolina State Board of Health, 
'(that he was employed in dusty trades for Carolina Minerals from 1912- 
1917 as foreman; by Clinchfield Products Company, 1918-1922, and it 
was determined by an examination on August 5, 1935, that the plaintiff 
had pulmonary tuberculosis, adult type. The plaintiff continued his 
labors in the dusty trades as foreman and driller in spar mines, and an 
examination on November 17, 1936, revealed 'usual fibrosis with healed 
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adult type of tuberculosis.' His next examination was on September 12, 
1!)46, while employed by the defendant in this case and at  a time when 
he had been shearing mica for approximately one year inside the plant. 
This examination disclosed no change since his last examination with the 
exception of 'probably a little more fibrosis than usual.' The plaintiff's 
next examination on May 17, 1949, disclosed a cough which he had had 
for eighteen months, hacking in the daytime and productive mostly in 
the early morning, shortness of breath upon the slightest exertion, which 
condition seemed to be getting worse, sore lungs. The final diagnosis was 
'tuberculosis moderately advanced activity questionable with early sili- 
cosis 11.' " 

4. The plaintiff, by reason of his physical condition, quit work in 1948 
for about a month, and returned thereafter to his job for about two 
months, and finally quit in April of that year. 

5. That the plaintiff was first advised by competent medical authority 
that he had silicosis on or about 29 November, 1948. 

6. That the plaintiff is actually incapacitated because of silicosis from 
performing normal labor in the last occupation in which remuneratively 
employed, and is thus disabled within the meaning of G.S. 97-54; that 
such disablement occurred a t  the time of the plaintiff's last exposure on 
23 April, 1948. 

7. That the plaintiff filed his claim with the North Carolina Industrial 
Commission for compensation on 25 April, 1949. 

Upon the facts found from the evidence and the stipulations, the hear- 
ing Commissioner concluded as a matter of law that the plaintiff filed 
his claim in time, and was entitled to compensation, and made an award 
as provided in G.S. 97-29, reduced by reason of his tubercular condition, 
as provided in G.S. 97-65. 

The defendants appealed to the Full Commission, which affirmed the 
opinion and award of the hearing Commissioner. C)n appeal therefrom 
to the Superior Court, his Honor held as a matter of law that the plaintiff 
did not file his claim with the Industrial Commissjon within one year 
after his disablement, and was, therefore, not entited to compensation 
and entered judgment accordingly. 

The plaintiff appeals and assigns error. 

McBee ,& McBee and W .  E. Anglin for plaintiff. 
Proctor & Damcron for defendants. 

DENNY, J. The only question for decision is whcther upon the facts 
in this case the plaintiff filed his claim with the Industrial Commission 
in time, in light of the prorisions of G.S. 97-58) whic'h read as follows: 
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"(a) An employer shall not be liable for any comrensation for asbesto- 
sis, silicosis or lead poisoning unless disablement or death results within 
two years after the last exposure to such disease, or, in case of death, 
unless death follows continuous disability from such disease, commencing 
within the period of two years limited herein, and for which compensation 
has been paid or awarded or timely claim made as hereinafter provided 
and results within seven years after such last exposure. 

"(b) The report and notice to the employer as required by Sec. 97-22 
shall apply in all cases of occupational disease except in case of asbestosis, 
silicosis, or lead poisoning. The time of notice of an occupational disease 
shall run from the date that the employee has been advised by competent 
medical authority that he has same. 

"(c) The right to compensation for occupational disease shall be 
barred unless a claim be filed with the industrial commission within one 
year after death, disability or disablement as the case may be." 

I t  is well to note that our Legislature has recognized the insidious 
character of asbestosis and silicosis. Every employer in whose business 
his employees or any of them are subjected to the hazards of asbestosis 
or silicosis, is required, by G.S. 97-60, to provide prior to employment 
necessary examinations of all new employees for the purpose of ascertain- 
ing if any of them are in any degree affected by asbestosis or silicosis or 
peculiarly susceptible thereto; and every such employer shall from time 
to time, as ordered by the Industrial Commission provide similar exami- 
nations for all of his employees whose employme& exposes them to the 
hazards of asbestosis or silicosis. And where an employee, though not 
actually disabled, is found by the Industrial Commission to be affected 
by asbestosis or silicosis, and such disease has progressed to such a degree 
as to make it hazardous for him to continue in his employment, the 
Industrial Commission may require his removal therefrom. G.S. 97-61. 

Furthermore, when compensation payments have been made and dis- 
continued, and further compensation is claimed, whether for disablement, 
disability, or death from asbestosis, silicosis, or lead poisoning, the claim 
for such further compensation may be made within two year*, but as to 
all other occupational diseases claim for further compensation shall be 
made within one year after the last payment. G.S. 97-66. 

I t  should also be kept in mind that there is a distinction between the 
words ('disablement" and "disability," when used in connection with 
certain occupational diseases, under the provisions of our Workmen's 
Compensation Act. Disablement "as applied to cases of asbestosis and 
silicosis, means the event of becoming actually incapacitated, because of 
such occupational disease, from performing normal labor in the last occu- 
pation in which remuneratively employed; but in all other cases of occu- 
pational disease shall be equivalent to 'disability' as defined in Section 
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97-2 (i)." G.S. 97-54. Disability, as defined in Section 97-2 ( i ) ,  ('means 
incapacity because of injury to earn wages which the employee was re- 
ceiving at the time of injury in the same or any other employment." 
Young v. Whitehall Co., 229 N.C. 360, 49 S.E. 2d '197. 

The appellees seriously contend that in passing G.S. 97-58 (b), the 
intent of the Legislature is obvious. Thirty days is not, in the average 
case, sufficient time for an employee to discover, with certainty, that he 
is suffering from an occupational disease. Such diseases, by their nature, 
are gradual in their developnlent and difficult of diagnosis. Consequently, 
the Legislature relieved the employee of the necessity of giving any notice 
pursuant to the provisions of G.S. 97-22, to the ,employer in  cases of 
asbestosis, silicosis and lead poisoning, and extended the time for giving 
the notice in all other cases of occupational diseases to thirty days after 
the employee was advised by competent medical authority that he was 
suffering from an occupational disease. 

The ~ppellees further contend that subsection (b) applies only to the 
notice to be given the employer, and does not in any way affect or extend 
the time in which notice and claim of death, disability or disablement 
must be filed with the Industrial Commission, as provided in subsection 
( c )  of the statute. 

I f  we concede this to be a correct interpretation of the statute, then 
the Legislature did a vain and useless thing when it enacted subsection (c) 
of the statute. For  such an interpretation would make the time for filing 
a claim for compensation for an occupational diseaz;e identical with that 
fixed for filing a claim for an accident, resulting in injury or death, as 
provided in G.S. 97-24, irrespective of the date the employee was advised 
by competent medical authority that he had such disease. 

Statutes in pari materia are to be construed together and where the 
language is ambiguous, the court must construe it to ascertain the true 
legislative intent. Young v. Whitehall Go., supra; Mullen v. T o w n  of 
Louisburg, 225 N.C. 53, 33 S.E. 2d 484; Supply  C(7. v. Naxwell, Comr. 
of Revenue, 212 N.C. 624, 194 S.E. 117; S. v. Humphries, 210 N.C. 406, 
186 S.E. 473. And where a strict literal interpretation of the language 
of a statute would contravene the manifest purpose of the Legislature, 
the reason and purpose of the law should control, and the strict letter 
thereof should be disregarded. S. I.. Bnrksdale, 181 N.C. 621, 107 S.E. 
505. 

I n  our opinion, by enacting G.S. 97-58, subsections (a) ,  (b) and (c), 
the Legislature intended to authorize the filing of a claim for compensa- 
tion for asbestosis, silicosis or lead poisoning where disablement occurs 
within two years after the last exposure to such disease; and, although 
disablement may have existed from the time the employee quit work, such 
digablement, for the purpose of notice and claim for compensation, should 
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date from the time the employee was notifief1 by competent medical 
authority that he had such disease. This view i~ supported by decisions 
from other jurisdictions, among them being Roschak v. Vulcan Iron 
Works,  157 P. Super. 227, 42 A. ad 280, citing Blassingame v. iisbestos 
CO., 217 N.C. 223,7 S.E. 2d 478 ; Consolidated Coal Co. v. Porter (Mary- 
land), 64 A. 2d 715; Free v. Associated Indelnnity Corp., 78 Ga. 839, 
52 S.E. 2d 325 ; Marsh v. Industrial Accident Comrnissi~n,  217 Cal. 338, 
18 P. 2d 933,86 A.L.R. 563; Greener v. E. I. DuPont De A7emours & Co., 
188 Tenn. 303, 219 S.W. 2d 185. Were we to rule otherwise, it would 
be necessary to hold that i t  was the legislative intent to require an em- 
ployee, in many instances, suffering from any one of these occupational 
diseases to make a correct medical diagnosis of his own condition or to 
file his notice and claim for compensation before he knew he had such 
disease, or run the risk of having his claim barred by the one year statute. 

I t  follows, however, as a matter of course, that the finding of the com- 
petent medical authority must be to the effect that disablement occurred 
within two years from the last exposure in cases of asbestosis, silicosis 
and lead poisoning, and in claims involving other occupational diseases 
that disability occurred within one year thereof. 

Now, in  applying the above construction to the facts disclosed on this 
record, let us review briefly the pertinent evidence with respect to the 
physical condition of the plaintiff prior to the hearing below. There is 
no evidence in this record that tends to show the plaintiff ever lost any 
time from his work on account of his physical condition prior to 1948. 
I n  fact, a work card, good in dusty trades, was issued to him on 28 Janu- 
ary, 1947. Moreover, Dr. Swisher, the Director of the Division of 
Industrial Hygiene, a department of the State Board of Health, created 
for the purpose of making periodic examination of persons exposed to the 
hazards of occupational diseases, testified "the first date on which my 
examination revealed that the plaintiff had silicosis disabling i n  its nature 
and extent w w  17 May, 1949. I had examined him on 12 September, 
1946. At that time it could not be definitely determined if any silicotic 
pathology was present." 

Likewise, Dr. C. D. Thomas, Medical Director of the Western North 
Carolina Sanitorium at Black Mountain, testified "the plaintiff was 
examined at the Sanitorium on 22 August, 1949. I t  is my opinion that 
the plaintiff had silicosis as we usually list moderately advanced, grade 2, 
with no tuberculosis. I examined an X-ray taken by Dr. Webb, on 
29 November, 1948. This showed the presence of tuberculosis, but not 
active. I t  is my opinion that the plaintiff was disabled, due to silicosis, 
from doing normal labor in his last occupation in which he was remunera- 
tively employed." 
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The plaintiff in his testimony said : "I was sick when I came from the 
mines. I did not know what was wrong. The first notice to me that I 
had silicosis was from Dr. Thomas on 29 November, 1948." 

Thus the record reveals that from the periodic examinations of the 
plaintiff by the Division of Industrial Hygiene, it was not ascertained 
that the plaintiff was suffering from silicosis until 1'7 May, 1949, twenty- 
three days after he had filed his notice and claim for compensation with 
the Industrial Commission, pursuant to the informa tion he had received 
from Dr. Thomas on or about 29 November, 1948. And while Dr. 
Thomas notified the plaintiff, on or about 29 November, 1948, that he 
had silicosis, there is nothing in his testimony that would tend to show 
that he had concluded that the disease had progrer~sed to the extent of 
preventing the plaintiff from doing normal labor in the last occupation 
in which he was remuneratively employed, until he was examined at the 
Sanitarium on 22 August, 1949. 

I n  light of this evidence, we hold that the plaintiff was entitled to file 
his notice and claim for compensation at  any time within one year from 
the time he was notified by Dr. Thomas that he had silicosis. This is a 
case of first impression with us, involving this particular statute, but we 
think the construction we have given it is in keeping with the spirit and 
purpose of the law. 

The judgment of the court below is reversed and the cause remanded 
for judgment, in accord with this opinion. 

Reversed. 

GOLDSTON BROTHERS, INC., v. J. A. NEWKIRK AND WIFE, MARY ANKE 
NEWKIRK. 

(Filed 11 April, 1951.) 
1. Contracts 5 1 8 -  

As a general rule, nonperformance of antecedent obligations may not be 
excused by inability to ~erform due to unex~ected difficulties or unforeseen - - 
impediments unless caused by wrongful act or conduct of the other party 
to the contract. 

2. Brokers 5 1-Under contract in this case, broker was not entitled to 
commissions until sale was completed. 

The contract in suit provided that the corporate broker should be entitled 
to commissions at  the close of sales as evidenced by contracts signed by 
purchasers, and that the broker should collect from the purchasers' first 
payment on property sold. After auction by the broker and the collection 
by it of initial payments on part of the property, l is  pendens was filed in 
a suit instituted by a third person against the owners of the land, and 
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thereafter the broker, without authorization from the owners, refunded 
the initial payments of those purchasers who had not stopped payment on 
their checks. Held: I n  the absence of evidence by the broker that  the 
purchasers were bound in writing by their bids, or that  performance was 
prevented by wrongful act  of the owners, the broker is not entitled to 
commissions, since i t  had not shown performance of its antecedent obliga- 
tions in respect to closing the sales, nor waiver of performance by the 
owners. 

As a general rule, prevention by one party excuses nonperformance of an 
antecedent obligation by the other provided such prevention is wrongful, 
but prevention of performance by interference of a third party, independent 
of wrongful conduct on the part of the other party to the contract, will not 
excuse nonperformance of an antecedent obligation. 

4. Brokers § 1- 
Where consummation of sale of realty by a broker is prevented by the 

flling of lis pendens in  a n  action brought by a third party, and consnmma- 
tion of sale is a n  antecedent obligation to the right to commissions, the 
broker m s t  introduce eridence tending to show that the filing of Zis 
pend~ns was due to wrongful conduct on the part of the owners in order 
to maintain that its nonperforniance was excused. 

6.  Trial 6- 
Where plaintifl' is not entitled to recover in the action as  constituted, 

the court may not postpone further proceedings on the ground that the 
determination of another suit against one of the parties by a third person 
might affect the rights of the parties to the instant action, but must render 
final judgment. 

6. Quasi-Contracts g 1- 
Ordinarily recovery on quantum meruit may not be had where no benefit 

accrues to the party sought to be charged, and where the contract sued on 
is entire, and the party sought to be charged has received no benefit from 
the attempted performance by plaintiff, the refusal to submit the issue of 
quantum meruit is proper. 

7. Appeal and Er ror  § 31a- 
Where there a re  no assignments of error and no exceptions are  brought 

forward in appellant's brief, the appeal will be dismissed. 

APPEAL by plaintiff f rom Carr, J., a t  October Term,  1950, of LEE. 
Civil action b y  auction-broker to  recover commissions f o r  selling land. 
T h e  plaintiff, by  wri t ten contract dated 2 August,  1945, agreed to offer 

f o r  sale f o r  the  defendants on or before 15 October, 1948, a f i re  thousand 
acre t ract  of land. P u r s u a n t  t o  the  terms of the contract,  the  plaintiff 
supervised the  subdivision of the  land into parcels and, a f te r  d u e  adver- 
tisement, offered it f o r  sale on  the  premises, commencing t h e  morning of 
1 2  October, 1948. Some thir ty-four  parcels, aggregating about three 
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thousand acres, were sold that day to various purchasers at  bid prices 
totaling $46,484.70; and deposits for the initial payments on the land, 
amounting to $8,345.55, were made to the plaintiff'5, sale clerk. All sales 
were confirmed by the defendants at the1 bid prices. Plaintiff also claims 
to have negotiated a private sale the nest day for the remaining acreage 
a t  a price of $16,000. On the morning of 13 October, 1948, Babcock 
Lumber Company, Inc., instituted in the United ;States District Court 
for the Eastern District of North Carolina a civil action against the 
defendants, and at  ten o'clock that morning "filed lis pendens and com- 
plaint" in the office of the Clerk of the Superior Court of Harnett County 
against the land then in process of being sold. 

After the notice of lis pendens was filed, the bidders refused to accept 
deeds for the property and requested return of the deposits. Some of the 
bidders stopped payment on their checks. Thereafter, all funds so de- 
posited with the plaintiff's clerk were returned to the bidders and the 
sales have never been consummated. 

Plaintiff thereafter instituted this action, alleging full performance 
on its part of the provisions of the contract, breacbh by the defendants, 
and asking a recovery of $6,248.47,-commissions and compensation in 
accordance with the terms of the contract. The defendants answered, 
denying the material allegations of the complaint. They allege, among 
other things, that plaintiff, without fault of the defendants, never closed 
the sales and that therefore the plaintiff is not entitled to recover the 
commissions and compensation fixed by the contract. 

At the close of the evidence in the trial below, the plaintiff tendered 
an issue on quanfum meruit, and the court ruled that upon the pleadings 
and the evidence offered the plaintiff was not entitled to submit the issue 
to the jury. The plaintiff excepted. 

"Counsel for plaintiff and defendants thereupon agreed that in respect 
to the issue arising on the pleadings relating to damages for breach of an 
express contract, the Court might find the facts ,and render judgment 
thereon without the intervention of the jury." 

The judgment thereafter entered contains these recitals : 
"The Court, having considered the pleadings artd the evidence, is of 

the opinion that no cause of action in faror of the plaintiff and against 
the defendants has been shown to exist which entitles the plaintiff to a 
judgment at  this time against the defendants. The Court finds as a fact 
that this action is so interwoven with the action of Rnbcock L u m b e ~  
Company v. J .  A. A'ewkirk and wife, Mary Anne Newkirk, pending in 
the District Conrt of the United States for the Eastern District of North 
Carolina, referred to in the pleadings and the evidence in this action, that 
there may be developments in the said Babcock Lumber Company case 
which will entitle the plaintiff to a recovery against the defendants by 



N. C.] SPRING TERM, 1951. 431 

reason of the matters and things alleged in plaintiff's complaint. I n  
order to preserve the rights of the plaintiff, if any there be, the Court in 
the exercise of its equitable powers declines to dismiss this action to the 
end that the action may be continued for the purpose of permitting such 
motions in  this case as are deemed advisable by the plaintiff in the light 
of future developments in the Babcock Lumbar Company case." 

Thereupon, it was adjudged by the court "that the plaintiff is not at 
the present time entitled to a judgment against the defendants; and i t  is 
. . . ordered that this action be not dismissed and that i t  be continued 
for the purpose of enabling the plaintiff to file such motions in this cause 
as the plaintiff deems necessary in the light of future developments in the 
said Babcock Lumber Company case." 

From the judgment entered, the plaintiff appeals, assigning errors. 

Gavin, Jackson & Gnuin for p la in t i f ,  appellant. 
Rivers D. Johnson and S. R a y  Ryerly for  defendants, appellees. 

JOHNSON, J. The contract declared on provides that the plaintiff 
shall be paid "at the close of sale ten per cent in cash of the gross receipts 
of sale, as evidenced by contracts signed by purchasers." The contract 
also stipulates that the plaintiff shall collect for the defendants "the first 
payment on the property sold." 

Hence, plaintiff's duties did not terminate on knocking the land off to 
the high bidders. Plaintiff was required to close the sale for the defend- 
ants by collecting the initial payments of purchase money and turning 
over to defendants purchasers who were bound by signed contracts. These 
duties to collect purchase money and bind the purchasers stand as ante- 
cedent obligations which were required to be performed by the plaintiff 
as conditions precedent to its right to receive commissions. Page on 
Contracts, Vol. 5, Sec. 2960, p. 5226; 17  C.J.S., Contracts, Secs. 452 and 
456, pp. 932 and 937 ; 12 Am. Jur., Contracts, Secs. 327 and 328, pp. 881 
and 883. Corinthian Lodge zr. Smith, 147 N.C. 244, 61 S.E. 49: Ducker 
v. Cochrane, 92 N.C. 597. See also Jones v. Realty Co., 226 N.C. 303, 
37 S.E. 2d 906; Horney z3. Xi l l s ,  189 N.C. 724, 128 S.E. 324; Clark v. 
Seay,  140 Okla. 198, 282 P. 357. 

I n  12 Am. Jur., p. 882. it is stated: "If one promise is first to be per- 
formed as the condition of the obligation of the other, that which is first 
to be performed must be done or tendered before the party who is to do it 
can sustain a suit against the other." 

And the general rule is that performance of antecedent obligations may 
not be excused by subsequent inability to perform on account of unex- 
pected difficulties or unforeseen impediments, short of prevention by 
wrongful act or conduct of the other party to the contract. 12 Am. Jur., 



432 I N  THE SUPREME COURT. [233 

pp. 883 and 884; Mizell v. Burnett, 49 N.C. 249. See also Clancy u. 
C)verm.an., 18 N.C. 402. 

This appeal is grounded on the assumption that plaintiff was entitled 
to recover below on either of three theories, namely: (1)  performance, 
(2)  prevention of performance by wrongful conduct of the defendants; or 
(3)  recovery on implied assumpsit or quanfum me?-&. The court below 
declined to allow recovery on either theory, and no error has been made 
to appear upon the record as presented. 

1. Performance. The plaintiff alleges that i t  "performed and dis- 
charged all of its duties in making said sale in accordance with said con- 
tract." And in its brief plaintiff contends that the evidence offered below 
supports the allegations of performance. However, we are unable to so 
interpret the record. The evidence fails to show that the plaintiff closed 
the sale by binding the purchasers with signed contracts and collecting 
the initial payments of purchase money out of which commissions were 
to be paid. True, the witness J. W. Goldston, Jr., on cross-examination 
referred to certain "tickets of agreement of purchasers." However, none 
of these tickets were introduced in evidence, nor were their contents 
shown. I t  nowhere appears that the purchasers wem bound in writing by 
their bids. There is evidence that plaintiff collected the initial payments 
of purchase money from some of the purchasers ; but it likewise appears 
that these payments were refunded after some of the purchasers had 
stopped payment on their checks. I t  does not appear that the defendants 
authorized the return of these deposits. Performance of the plaintiff's 
antecedent obligations in respect to closing the sale has not been made to 
appear. Therefore the rule explained iu. Eller v. Fletcher, 227 N.C. 345, 
42 S.E. 2d 217, and companion cases cited by plaintiff does not control 
here. Nor does i t  appear that the plaintiff eithlx alleged or proved 
waiver of performance. 17 C.J.S., Contracts, Sec. 574, p. 1209. 

2. Prevenfion of performance by wrongful co?~dzlcf of fhe defendants. 
As a general rule, prevention by one party excuses nonperformance of 
an antecedent obligation by the adversary party, and ordinarily the party 
whose performance is thus prevented is discharged from further perform- 
ance and may recover as in case of breach. hfcCurry 1). Purgason, 170 
N.C. 463, 87 S.E. 244; Haynran v. Davis, 182 N.C1. 563, 109 S.E. 554; 
12 Am. Jur., p. 885 ; 17 C.J.S., p. 966, et seq. 

However, in order to excuse nonperformance, the conduct on the part 
of the party who is alleged to have prevented performance "must be 
wrongful, and, accordingly, in excess of his legal rights." Page on Con- 
tracts, Vol. 5, Sec. 2919, p. 5145. And i t  is generally held that the pre- 
vention of performance by interference of a third party, independent of 
wrongful conduct of the other party to the contract, mill not excuse per- 
formance of an antecedent obligation. 17 C.J.S., p. 949, and 17 C.J.S., 
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p. 967; Cromer v. Miller, 56 Minn. 52, 57 N.W. 318. Here the suit and 
notice of lis pendens filed by Babcock Lumber Company against the de- 
fendants is the only circumstance in evidence tending to show that the 
defendants prevented the plaintiff from closing the sale according to the 
terms of the contract. There is no supporting evidence tending to show 
that the Babcock lis pondens was justifiably filed because of some previous 
breach of its legal rights occasioned by wrongful conduct of the defend- 
ants. Nor does the record suggest connivance between Babcock Lumber 
Company and the defendants. Besides, defendants do not allege wrongful 
prevention. Therefore upon the record as presented, the court below did 
not err in declining to allow recovery on the theory that plaintiff's failure 
to close the sale was prevented by wrongful conduct of the defendants. 

The intimation in the judgment below that further proceedings in this 
case be held in abeyance pending the trial of the Babcock case has practi- 
cal pertinency. But it is assumed that the intimation was intended only 
as a suggestion. I t  may not be interpreted as requiring a postponement 
of further proceedings in the instant case. 17 C.J.S., pp. 196 and 205. 

3. Implied assumpsit or quantuvz meruit. Ordinarily, where one 
party has endeavored in good faith to perform his contractual obligations 
and while partially performing, though failing in some particulars, he 
has conferred on the other party substantial benefits, he may recover on 
quantum meruit as upon an implied promise to pay for the benefits so 
received from partial performance. 17 C.J.S., Contracts, Secs. 508 and 
511, pp. 1085 and 1093. Ordinarily, however, this rule does not apply 
where no benefit accrues to the party sought to be charged. Elliott on 
Contracts, Vol. 3, Sec. 2101, p. 293. Nor can there be a "recovery on a 
quantum meruit for services rendered under a special contract, where by 
reason of a failure to meet its conditions no pay was due on such con- 
tract." 12 Am. Jur., Contracts, Sec. 328, p. 884. Here the sale was 
never closed. I t  does not appear that any benefits accrued to the defend- 
ants from the plaintiff's services. The contract sued on is entire (Brewer 
v. Tysor, 48 N.C. 180) and not divisible (Chamblee v. Baker, 95 N.C. 
98). The plaintiff may recover, if at all, only upon the special contract 
sued on. See McIntosh, Selected Cases on Contracts, Synopsis p. 39. 
The court below correctly declined to submit the issue on quantum meruit. 

The defendants also excepted to the judgment below and appealed. 
However, no errors were assigned and no exceptions were brought forward 
in their brief. The appeal appears to have been abandoned. I t  is dis- 
missed. Rank v. Snow, 221 N.C. 14, 18 S.E. 2d 711 ; I n  re Will of Har- 
grove, 207 N.C. 280,176 S.E. 752. 

Except as herein modified, the judgment of the court below is upheld. 
Modified and affirmed. 
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0. LEE ICENHOUR, JAY STAFFORD. BURETTE STAFFORD, ROM C. 
DEAL, RALPH STAFFORD, AND WAITSELL ICENHOUR, ON BEHALF 
OF THEMSELVES AND ALL OTHER PERSONS WHO HAWS OR CLAIM AN INTEREST 
OR RIQIIT BY WAY O F  E A ~ E M E N T  OR OTHERWISE T O  PROPERTY OR RIGHTS 
REFERRED TO IN THE COMPLAINT IN THIS ACTION, v. MARSHALL BOW- 
MAN, PERRY WHITE, JATSON FOX, WILLARD PRICE, ELBERT 
BOWMAN, SWAN BLANKENSHIP, DEXTER DEAL, MARVELEE 
DAGENHART. MARLOW ICENHOUR. GARLANID HEFNER. TERRILL 
BOSTIAN, A N D  EUGENE C L I ~ ,  TR~JBTEES OF FRIENDSHIP LUTH- 
ERAN CHURCH, AND THEIR SUCCEBSORB IN OFFICE. 

(Filed 11 April, 1951.) 

1. Constitutional Law 8 2% 

Where the parties to a civil action do not wake trial by jury, nor con- 
sent that the judge find the facts, it is error for the judge to enter judg- 
ment without the aid of a jury on controverted issues of fact raised by 
the pleadings. Constitution of N. C., Art. I ,  See. 19  : Constitution of N. C., 
Art. IV, Sec. 13;  G.S. 1-172; G.S. 1-184. 

2. Same: Trial § 20- 

In an action by heirs to recover land on the ground of breach of condi- 
tion of a conditional fee, defendants' answer asserting an unqualified 
fee simple, denying breach of condition, and settinq np the defenses of 
waiver, estoppel and statutes of limitation, raisrs, issues of fact for the 
determination of the jury, and it is error for the court in the absence of 
waiver of jury trial or consent that the court find the facts, to render 
judgment without the intervention of a jury. 

APPEAL by defendants from Godwin, Special Judge, a t  J anua ry  Term, 
1951, of ALEXANDER. 

Civil action to have certain land described in con~plaint  declared a 
public burial ground, and, in the event of failing in this, to adjudge plain- 
tiffs the owners of so much of it as had not been hlsetofore used to bury 
the dead, etc. 

Plaintiffs, on behalf of themselves as heirs a t  la13; of Nimrod Lunsford 
and all other persons who are interested with them, allege and say in 
their complaint substantially the following: That  on or about 16  August, 
1532, Nimrod Lunsford executed and delivered t o  Daniel Bowman, Daniel 
Fry, George Deal and Nimrod Lunsford, Commissioners and their suc- 
cessors, a deed for three and one-half acres of land in Burke County, 
North Carolina, lying on waters of Lower Little River on the south side 
of a small branch, specifically described. "for the m l y  use of a Meeting 
and School house as long as the above named cornmissioners and their 

successors will keep them for that  purpose"; that  the commissioners 
named took charge of the property and for a number of years conducted 
a school and meeting house on the premises and used a portion of same 
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-- 

as a burial ground for the general public, and while the school and meet- 
ing house were not kept up and maintained as a school and meeting house, 
the land has been maintained as public burial ground, without inter- 
ference; that approximately one and a half acres has been so taken, and 
i t  has been understood that in case so desired the remainder of the prop- 
erty should be kept and used for general burial ground without regard to 
denomination or church affiliation, but for the general public under 
proper management; that the defendants have violated such understand- 
ing and are seeking to use it for other purposes, and in fact are now doing 
so,-they having erected a barn on, and fenced a portion of that which 
has not been used for the burial of the dead,-their purpose being to 
acquire title thereto, etc.; that, as the plaintiffs are advised, when the 
property ceased to be used for the purposes mentioned in the deed it 
reverted to Nimrod Lunsford, and, he being dead, the portion not actually 
used as a burial ground reverted to his heirs at law; that the heirs at  
law are agreeable to the continued use of the property as a public burial 
ground; but that, if satisfactory adjustment to that end cannot be had, 
they, as such heirs at  law, are the owners of the land in fee, and are 
entitled to the immediate possession of same. 

Defendants, answering, admit that Kimrod Lunsford executed and 
delivered to Daniel Bowman, et  al., Commissioners, a deed for three and 
a half acres of land in Burke County, now in Alexander County, as de- 
scribed in said deed; that the commissioners took charge of the lands; 
that a school and meeting house were erected thereon ; that a portion of 
the land was used as a burial ground or cemetery for the benefit of the 
people of that community,-the privilege of burying their dead there not 
being denied to any one by said commissioners and their successors of the 
Friendship Lutheran Church, including the defendants ; that the Friend- 
ship Lutheran congregation and the successor commissioners and trustees 
moved the school and meeting house, and erected and have maintained 
through the years what is known as the Friendship Lutheran Church; 
and that they and their predecessors in office have erected a barn at  the 
northwest corner of said 3.5 acre tract and used a portion of said land 
not used for cemetery purposes as a pasture. But defendants deny all 
other material allegations of the complaint, and aver that in addition to 
the land described in the complaint the Friendship Lutheran congregation 
and the successor commissioners and trustees have purchased and set 
aside additional grounds for said church and burial purposes, across the 
public road, and have been and are now using all said property as one 
church plant; that two public roads go through the church property, and 
the property described in the complaint lies on the east of one of these 
roads; that approximately two acres of the 3.5-acre tract have been taken 
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and are now used as a burial ground, and approximalely 1.5 acres "remain 
for such use during the coming years." 

And for a further defense, defendants aver in pertinent part:  
1. That the deed from Nimrod Lunsford to the commissioners '(con- 

veyed an indefeasible fee simple title to said land to said commissioners, 
as defendants are advised and believe . . ." 

2. That two of the commissioners named in the deed, namely Daniel 
F r y  and George Deal, in 1833, were communing members and Elders, 
and a third one, Daniel Bowman, in 1836, was a communing member of 
the Lutheran congregation of Frienship Meeting House, and each so 
remained until his death; and was buried on said land. 

3. That as they are advised and believe, the Lutheran congregation of 
Friendship Church, by and with the consent of the commissioners named 
in said deed, erected a school and meeting house upon the land described 
in the complaint in the year 1833, and used the same as a meeting and 
school house continuously for approxinlately 25 yeitrs or until the year 
1858, and also used a portion of said land as a bury lng ground ; and that 
during said period Nimrod Lunsford, the grantor i 1 the deed, withdrew 
and was succeeded as commissioner, and waived any and all rights that he 
may have had in and to said property, and delivered same over to his 
successor or successors in the Lutheran congregation of Friendship Meet- 
ing House. 

4. That Nimrod Lunsford died about the year 1846. 
5. That as defendants are advised and believe, in about the year 1858, 

the portion of the said land fronting along the public road having been 
used for burying grounds, and no suitable portion of same remained near 
the highway for the erection of a new meeting house or church, the then 
successor commissioners, who were officers and trustees of the Friendship 
Lutheran congregation, deemed it advisable to purchase additional lands 
across the pubic road on which to erect a new school and meeting house, 
and said new house was erected to take the place of the old log school and 
meeting house; '(that thereafter and continuously tl~rough the years the 
officers and trustees of Friendship Lutheran congregation were the sole 
successor commissioners and trustees to, the owners of, and in full charge 
and possession of said land . . . and have conscientiously endeavored to 
carry out the wishes and intent of the original gran.ior in the uses of the 
land," etc. 

6. That the officers and trustees, including the pastor of said Friendship 
Lutheran congregation of Alexander County, as successors to the original 
commissioners, by virtue and under said deed, are now the owners in fee 
simple absolute of the lands therein described, "or that the said Friend- 
ship Lutheran congregation and the officers and trustees thereof have 
been in open, notorious and continuous adverse possession under a claim 
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of fee simple title since the year 1858, and are the owners thereof by 
adverse possession under the laws of North Carolina, and as such owners, 
for a long period of years, have properly kept up and maintained said 
land, and in the exercise of Christian virtues and principles, have volun- 
tarily given the privilege to, not only Lutherans, but to all citizens of that 
community, with or without religion, to bury their dead upon said prem- 
ises . . . and i t  is the intention and purpose of said defendants and 
owners to continue this Christian practice." 

7. That, for causes and in manner stated, defendants plead waiver and 
estoppel, and also statutes of limitations as a bar to plaintiffs' right to  
recover herein. 

Plaintiffs, replying, deny in material aspects the said averments of 
defendants' further answer and defense. 

When the cause came on for hearing, and a jury having been selected 
and impaneled, and the pleadings read, and considered, the court an- 
nounced that in his opinion the intervention of a jury was not necessary. 
Defendants objected. Objection overruled. Defendants excepted. Ex- 
ception No. 1. 

Thereupon the court proceeded to find facts, and on facts found ad- 
judged and declared that the property described in the complaint and deed 
referred to, and all parts thereof, to be a public burial ground, etc., and 
ordered that the fencing, barn, etc., placed upon the unused portion of 
the premises be removed, etc., and that plaintiffs recover costs to be taxed. 

Defendants excepted, and appeal to Supreme Court and assign error. 

A. C. Payne and Burke & Burke for plaintiffs, appellees. 
Jesse C. Sigmon, Jesse C. Sigmon, Jr., and John C. Stroupe for defend- 

ants, appellants. 

WINBOBNE, J. I n  North Carolina the Constitution guarantees, the 
statutes of the General *Assembly preserve, and the decisions of the courts 
enforce, the right to trial by jury. Constitution of N. C., Art. I, Section 
19, Art. IV,  Section 13, G.S. 1-172, G.S. 1-184. Andrews v. Pritchett, 
66 N.C. 387; Chasteen v. Martin, 81 N.C. 51; Driller Co. v. Worth,  117 
N.C. 515, 23 S.E. 427; Hershey Corp. v. R. R., 201 N.C. 122, 176 S.E. 
265 ; McCullers v. Jones, 214 N.C. 464, 199 S.E. 603. 

The Constitution, Article I, Section 19, proclaims that "in all contro- 
versies at  law respecting property, the ancient mode of trial by jury is 
one of the best securities of the rights of the people, and ought to remain 
sacred and inviolable." The Constitution, Article IV,  Section 13, also 
declares that "in all issues of fact, joined in any court, the parties may 
waive the right to have the same determined by a jury . . ." And in 
implementation of these Constitutional provisions, the General Assembly 
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of North Carolina has enacted these statutes : G.S. 1-172, which provides 
that "an issue of fact-must be tried by a jury, unless a trial by jury is 
waived or a reference ordered," and G.S. 1-184, which provides that "trial 
by jury may be waived by the several parties to an issue of fact . . ." 

Thus where the parties to a civil action do not waive trial by jury nor 
consent that the judge find the facts, it is error for the judge to enter 
judgment without the aid of the jury on the cont~overted issues of fact 
raised by the pleadings. McCullers v. Jones, supra. 

Hence the assignment of error predicated on exception of defendant to 
the action of the trial judge in dispensing with rL jury trial, now pre- 
sented, in absence of waiver and consent of parties, is well founded. The 
averments in  the answer of defendants, particularly in the further answer 
and defense, raise issues of fact as to which defendants may not be de- 
prived of the right to a jury trial,-without their consent. Here, as in 
McCullers v. Jones, supra, there is no waiver of jury trial, and no con- 
sent that the judge find the facts. Hence there is error in the judgment 
from which appeal is taken. Therefore the judgment is stricken out, and 
the cause is remanded for the proper determination of the issues arising 
upon the pleadings. 

Error and remanded. 

STATE v. JAMES PATTERSON SIIklPSON. 

(Filed 11 April, 1951.) 
1. Automobiles § 30d- 

Direct and positive testimony by the prosecuting witness that defendant 
was' highly intoxicated and was under the stee~ing wheel immediately 
after the collision, is held sufficient to be submitted to the jury on a charge 
of drunken driving, G.S. 20-138, the probative ralu8e of the testimony being 
for the j u r ~ .  

2. Criminal Law § 50d-Arrest of defendant and his >witnesses to the h o w l -  
edge of jury held impeachment of their testimon:~ entitling defendant to 
new trial. 

Where the record discloses that the trial court immediately upon ad- 
journment for noon lunch ordered the sheriff to take defendant and his 
two witnesses into custody, and that when the court reconvened, the jury 
being in the box, defendant and his two witnesses were brought into the 
courtroom in the custody of the sheriff and his oificers, a new trial must 
be awarded for impeachment and depreciation by the court of defendant's 
evidence and that of his witnesses, there being no suggestion of any con- 
tumacy justifying the court in acting peremptorily, and it is not necessary 
that the record affirmatively show the jury had any knowledge of the 
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occurrence, since the jurors are presumed to know what goes on in their 
presence. 

3. Criminal Law 8 681- 
The trial court may not in any manner, whether directly or indirectly, 

by comment on the testimony, by arraying the evidence unequally in the 
charge, by imbalancing the contentions of the parties, by choice of lan- 
guage in stating the contentions, or by general tone and tenor of the trial, 
indicate what impression the evidence has made on his mind or what 
deductions he thinks should be drawn therefrom. 

4. SameMiss ta tement  of evidence and manner and language in stating the 
State's contentions held error as expression of opinion upon evidence. 

An erroneous statement that defendant never denied his driving the car 
a t  the time in question although "he had every opportunity" to do so (not- 
withstanding the failure to call the inadvertence to the court's attention 
in apt time) and the language of the charge in stating the State's conten- 
tions that the prosecuting witness had been shown to be a responsible 
colored man worthy of belief whose "character alone in contradiction of 
the defendant and his witnesses is worth more than a dozen of them" and 
that defendant and his witnesses were trying to embarrass the prosecuting 
witness by the testimony of admitted criminals and that the testimony of 
the prosecuting witness should be given more weight and credit than a 
"courthouse full of the kind and stripe and character" of defendant and his 
witnesses, must be held for prejudicial error as an espression of opinion 
upon the weight of defendant's evidence in violation of G.S. 1-180. 

APPEAL by defendant from Phillips, J., Janua ry  Term, 1951, of 
CABARRUB. 

Criminal prosecution on warrant  charging the defendant with operat- 
ing a motor vehicle upon a public highway in Cabarrus County, this 
State, while under the influence of intoxicants in violation of G.S. 20-138. 

The case was tried originally in the Recorder's Court of Cabarrus 
County and de novo on appeal to the Superior Court. 

The State's evidence is to the effect that  on the night of 15  May, 1950, 
between 8 :00 and 9 :00 o'clock, Jesse Banner, a Negro school teacher, was 
driving his Chevrolet automobile southwardly on Zion Road in Cabarrus 
County when a Ford car, traveling northwardly on the same road and 
driven by the defendant, struck the Chevrolet car  of the prosecuting 
witness and knocked i t  into the ditch on the side of the road. The defend- 
ant  was in "a high state of intoxication, very drunk, and had approxi- 
mately one-half pint of whisky in a bottle. . . . H e  was under the steer- 
ing wheel" (immediately after the collision). 

The defendant testified that  the Ford car in question belonged to Gene 
Green: that  he and Homer Rurlocker were on the back seat: that  he was 
asleep when the wreck occurred, and that  he "was not driving the car. 
. . . I had not been driving that  car a t  any time that  night." The de- 
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fendant admitted that he and Hurlocker were drinking. They were both 
arrested for public drunkenness. 

Gene Green, a witness for the defendant, testified that he was with the 
defendant on the night in  question. "It was my car and I was driving. 
James Simpson did not drive the car a t  any time that evening. H e  was 
sitting in the back seat with Hurlocker at  the time of the wreck." 

Homer Hurlocker, a witness for the defendant, testified that the Ford 
car belonged to Green and that Green was driving; xhat Simpson did not 
operate the car at  any time that evening, and that he and Simpson were 
drinking. On cross-examination, he admitted that he had been convicted 
of public intoxication a number of times. "I don't know whether it was 
as many as 59 or not." 

At  this point, the court took a recess for the noon lunch. Immediately 
upon adjournment, some of the jurors being still in the courtroom, the 
trial court called the sheriff to his rostrum, and ordered him to take the 
defendant and his two witnesses, who had been on the witness stand, into 
custody. They were immediately arrested in the courtroom and placed 
in jail. When the court reconvened after the noon recess, the jury being 
in the box, the defendant and his two witnesses were brought into the 
courtroom in the custody of the sheriff and his officer(3, and the trial of the 
case was resumed. Later in the day the court instructed the solicitor to 
draw indictments against the defendant and his two witnesses for perjury 
in connection with the Simpson case. They were held in  jail for several 
days until they were able to give appearance bonds. Exception. 

I n  the court's charge to the jury, he stated in the form of a contention, 
that the defendant went on the stand "and never denied i t  (that he was 
driving the car), didn't say he didn't do it, and he had every oppor- 
tunity." Exception. 

Again, "the state contends that Banner (prosecuting witness) holds a 
responsible position . . . that he is a man worthy of your belief; that he 
has proven a good character by a white man who has known him for a 
number of years, and that his character alone in  contradiction of the 
defendant and his witnesses is worth more than a dozen of them," Ex- 
ception. 

And again, "the State contends . . . that they (defendant and his 
witnesses) are trying to embarrass the witness Banner and are trying to 
discredit his testimony by three admitted criminals and a little 15-year-old 
girl that they brought up here whose mother is mad with Banner." Ex- 
ception. 

And again, "the State contends . . . that the defendant on numerous 
occasions has been convicted of crime, that all of his witnesses have been 
convicted of crime, one of them 57 times, or thereabouts, for public 
drunkenness . . . and contends that one colored man's testimony, such as 
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Banner, should be given more weight and credit by you than a courthouse 
full of the kind and stripe and character that the defendant has shown 
upon admission upon the stand and his witnesses have shown." Excep- 
tion. 

Verdict : Guilty. 
Judgment: Eight months on the roads. 
The defendant appeals, assigning errors. 

Attorney-General McMullan, Assistant Attorney-General Moody, and 
Charles G. Powell, Jr., Jlember of Staff, for the State. 

B. W.  Blackwelder and R. F u r m m  James for defendant. 

STACY, C. J. The defendant is well advised in abandoning his de- 
murrer to the su5ciency of the evidence to carry the case to the jury. 
The prosecuting witness was direct and positive in his testimony. I t s  
probative value was for the twelve. S. v. Hovis, ante, 359. 
9 new trial must be granted, however, because of the impeachment and 

depreciation by the court of the defendant's evidence and that of his 
witnesses, Green and Hurlocker. This was done, first, by ordering the 
defendant and his two witnesses into custody during the trial, which 
action by the court came to the attention of the jury trying the case, 
S. v. MchTeill, 231 N.C. 666, 58 S.E. 2d 366; and, secondly, by the manner 
in which the court's charge was given to the jury. S .  v. Rhinehart, 209 
N.C. 150, 183 S.E. 388. 

First. I t  would be begging the question to say that "it does not appear 
on the record" the jury had any knowledge of the order of arrest or the 
actual incarceration of the defendant and his witnesses during the trial. 
Kelly v. Boston, 201 Mass. 86, 87 N.E. 494. The jury was in the court- 
room and saw what transpired, some of them at the beginning of the noon 
recess, and all of them after the court had reconvened for the afternoon 
session. They are presumed to know what goes on in their presence. 
The case of S. v. McNeill, supra, is controlling on the point. 

There is no suggestion of any contumacy on the part of the defendant 
or his witnesses such as might have justified the court in acting peremp- 
torily, without prejudice to the defendant. 8. v. Slagle, 182 N.C. 894, 
109 S.E. 844; Seawell v. R.  R., 132 N.C. 856, 44 S.E. 610; 53 Am. 
Jur.  82. 

Second. The authorities are to the effect that no judge a t  any time 
during the trial of a cause is permitted to cast doubt upon the testimony 
of a witness or to impeach his credibility. G.S. 1-180, as rewritten, Chap. 
107, S.L. 1949; 5. v. Cantrell, 230 N.C. 46, 51 S.E. 2d 887; S.  v. Owenby, 
226 N.C. 521, 39 S.E. 2d 378; S .  v. Woolard, 227 N.C. 645, 44 S.E. 2d 
29; S. v. Auston, 223 N.C. 203, 25 S.E. 2d 613. 
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The judge may indicate to the jury what impression the evidence has 
made on his mind, or what deductions he thinks should be drawn there- 
from, without expressly stating his opinion in so many words. This may 
be done by his manner or peculiar emphasis or by his so arraying and 
presenting the evidence as to give one of the parties (an undue advantage 
over the other, or, again, the same result may follow the use of language 
or form of expression calculated to impair the credit which might other- 
wise and under normal conditions be given by the jury to the testimony 
of one of the parties. Speed v. Perr?~, 167 R.C. 122, 83 S.E. 176; 8. v. 
Dancy, 78 W.C. 437; S. v. Jones, 67 N.C. 285. 

I t  can make no difference in what way or manner or when the opinion 
of the judge is conreyed to the jury, whether directly or indirectly, by 
comment on the testimony of a witness, by arrayirg the evidence un- 
equally i11 the charge, by imbalancing the contentions of the parties, by 
the choice of language in stating the contentions, or by the general tone 
and tenor of the trial. The statute forbids any intimation of his opinion 
in any form whatever, it being the intent of the law to insure to each 
and every litigant a fair and impartial trial before the jury. Withers 
u. Lane, 144 N.C. 184, 56 S.E. 855. "The slightest intimation from a 
judge as to the strength of the evidence or as to the credibility of a witness 
will always have great weight with the jury, and, therefore, we must be 
careful to see that neither party is unduly prejudiced by an expression 
from the bench which is likely to prevent a fair and impartial trial1'- 
Walker, J., in S. v. Ownby, 146 N.C. 677, 61 S.E. 630. 

I t  is true, where the court misquotes the evidence, e.g., here, "the de- 
fendant went on the stand and never denied that he was driving the car," 
when the fact is he did deny it, the misquotation or inadvertence should 
be called to his attention at  some appropriate time before the case is given 
to the jury, so as to afford an opportunity of correction. Where this is 
done and no correction is made, the party is entitled to his exception on 
appeal. Harris v. Draper, ante, 221, 63 S.E. 2d 209. 

We think the court inadvertently conveyed to the jury an expression 
of opinion upon the weight of the defendant's evidence in violation of the 
provisions of G.S. 1-180, as rewritten, Chap. 107, S.1,. 1949. The error 
may have been one of those casualties which, now and then, befalls the 
most circumspect in the trial of causes on the circuit. S. v. Rline, 190 
N.C. 177, 129 S.E. 417; 8. v. Griqgs ,  197 N.C. 352, -148 S.E. 547; S. v. 
Stiwinter, 211 N.C. 278, 189 S.E. 568; S. v. Buchanan, 216 N.C. 34, 
3 S.E. 2d 273; S. v. Floyd, 220 N.C. 530, 17 S.E. 2d 658; I n  re Will of 
Lomax, 225 N.C. 31,33 S.E. 2d 63. Even so, the ques1,ion is presented on 
appeal, and we must "Hew to the line, and let the  chip^, fall wherever they 
may." Bamzes v. Teer, 219 N.C. 823, 15 S.E. 2d 379; S. v. Hovis, ante, 
359. 
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T h e  defendant is entitled t o  a new trial.  I t  is so ordered. 
N e w  trial.  

FANNIE V. BOWEN v. GEORGE DARDEN AND WIFE, HILDRED DARDEN. 

(Filed 11 April, 1951.) 

1. Reformation of Instruments § 6- 
The life tenant may not maintain a n  action against the remainderman 

to reform the deed without the joinder of the grantors. 

2. Deeds Q 16- 
Breach of agreement by the remainderman to care for the life tenant 

during the remainder of her life, cannot entitle the life tenant to judgment 
declaring her the owner of the land free of the remainder. 

8. msts 9 Sc- 
An action by the life tenant against the remainderman and her husband 

to have the remainderman declared trustee ex maleftcio cannot be main- 
tained in the absence of evidence that  the remainderman was guilty of any 
fraud or that  there was collusion between the remainderman and her 
husband so a s  to charge her with liability for fraud alleged to have been 
committed by him. 

4. Same-- 
There must be allegation that  provision in the deed conveying the re- 

mainder was inserted therein without the knowledge and consent of the 
life tenant in order to entitle the life tenant to have the remainderman 
declared a trustee for her use and benefit on the ground that the husband 
of the remainderman had the provision conveying the remainder inserted 
in the deed in violation of the trust and confidence reposed in him by the 
life tenant. 

5. Pleadings %a- 
Plaintiff must choose the cause of action upon which she relies and state 

same in a clear and concise manner so that  defendants will not be left in 
doubt a s  to how to answer and what defense to make. G.S. 1-122. 

6. Pleadings § 26- 
The pleadings must raise the precise issues which a r e  to be submitted 

to the jury so a s  to clearly deflne the nature of the cause of action. 

7. Pleadings § !&&a- 
Allegation and proof must correspond, and where the proof offered is 

not directed to any issue raised by the pleadings, there is fatal variance 
requiring a dismissal. 

APPEAL by  plaintiff f rom Morris, J., September Term, 1950, PITT. 
Affirmed. 
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Civil action in which plaintiff seeks relief against the terms of a deed. 
The deed under attack conveys the Massey property in New Bern to 

plaintiff for life with remainder in fee to the fenze defendant, her daugh- 
ter. Claiming that the property should have been conveyed to her in 
fee, plaintiff now seeks to avoid the effect of the prevision conveying the 
property to the feme defendant in fee, subject to her life estate. Defend- 
ants then lived with plaintiff and the male defendant supervised her farm 
and transacted much of her business. 

From the plaintiff's complaint we glean the following allegations : (1) 
Plaintiff, on account of her age and infirmity, decided to move from the 
country to town where she would be more comfortable and could more 
easily obtain medical attention; (2)  she obtained an  option to buy the 
Massey home in  Greenville for $21,000; (3) to supplement the cash she 
had on hand she borrowed $1,500 from a daughter and $6,500 from the 
savings and loan association ; (4) when she went to the lawyer's office to 
close the deal and receive the deed, she discovered she lacked $2,300 having 
the amount required to pay the purchase price; ( 5 )  the male defendant, 
her son-in-law, agreed to and did advance this amount as a loan, and she 
agreed to give him security for it. She was unduly influenced by the 
defendants to secure or arrange for the repayment of' this loan by having 
the deed to the Massey property made so the title would vest "in the 
name of the plaintiff first as the life tmant  with the remainder in fee 
simple to the defendants," upon the representation that the interest of 
defendants would be discharged by the repayment cbf the loan; (6)  the 
deed was written in its present form so as to afford the defendants security 
for the repayment of the loan; (7)  the plaintiff has offered to repay said 
loan and now stands ready, able, and willing to reps y same, but defend- 
ants refused and still refuse to accept the same; (8) for some seventeen 
years prior to said purchase, the defendants, plaintiff's daughter and 
son-in-law, had lived in plaintiff's home. The male defendant supervised 
her farm and attended to other business for her, and she had great confi- 
dence in him and relied upon his assistance; (9 )  the arrangement con- 
summated, unless corrected to reflect the aetual lending agreement rather 
than the conveyance of the remainder interest in  the property to defend- 
ants, "would constitute an unconscionable and inequitable bargain." 

She prays that she be declared the owner of said property, free of any 
right or claim thereto by defendants, that the purported remainder inter- 
est be charged with a trust in her favor and "that ths purported remain- 
der interest of the plaintiff (defendants?) therein be removed and stricken 
from the record as a cloud upon plaintiff's title." 

The testimony offered tends to show two conflicting situations : 
(1) The defendants agreed to live with plaintiff d l r ing the remainder 

of her life and they were to hare the house and lot at  her death. "If they 
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had stayed with me they would have been welcome to that place after I 
died." The agreement was made when the deed was being prepared. The 
defendants lived with plaintiff for about one year thereafter and then 
moved elsewhere, thereby breaching their agreement to live with and care 
for plaintiff during her natural life; and 

( 2 )  Plaintiff purchased the Massey property but let the male defend- 
ant look after closing the deal because of her enfeebled condition and 
because of her confidence in him. He  had the deed made just as he 
wanted it, and she believed he would "do i t  right." By reason of her 
confidence in him she did not even read the deed. She did not discover 
its true contents until about a year later, after defendants had left her 
home. 

At the conclusion of plaintiff's evidence in chief, defendants moved 
for judgment as of nonsuit. The motion was allowed and plaintiff 
appealed. 

Dink James, Kenneth G. Hite, and A l b i ~ ? ~  Uunn for plainfif appellant. 
Blount & Taf t ,  E. H.  Ta f t ,  Jr., and W .  H.  Watson for defendant 

appellees. 

BARNHILL, J. The complaint is an extended and somewhat laborious 
recital of numerous events, facts, and circumstances. Occurrences both 
before and after the execution of the deed under attack are detailed at  
some length. This prolixity renders it difficult, if not impossible, for us 
to ferret out with any degree of certainty the exact nature of the cause 
of action plaintiff seeks to allege. On the argument here her counsel was 
unable to-give us any assistance in this respect. Jackson v. Hodges, 
Comr. of  Insurance, 232 N.C. 694. 

I f  she seeks to reform the deed, then the grantors are necessary 
parties. I f  she rests her case upon the alleged breach of an agreement by 
defendants to live with and care for her during the remainder of her life, 
she must seek another remedy. Min0.r v. Minor, 232 N.C. 669. I f  it is 
her purpose to have the grantee of the remainder interest declared trustee, 
ex maleficio, for that the inclusion of that provision was procured by the 
fraud and undue influence of the defendants, she is met by the fact there 
is no evidence the grantee in any wise took advantage of any confidential 
relation or participated in the inclusion of the remainder pro- 
vision in the deed. Nor is there allegation or proof that there was any 
collusion between the two defendants such as would charge the feme 
defendant, grantee, with liability for the acts of the male defendant. 

On the other hand, if she seeks to impress a trust upon the remainder 
interest conveyed to Hildred Darden and have her declared trustee for 
the use and benefit of plaintiff for the reason the male defendant abused 
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and betrayed his position of trust and confidence by having the deed pre- 
pared in  its present form, without the knowledge and consent of plaintiff, 
then there is no sufficient allegation in the complaint to support testimony 
to that effect. Plaintiff was unduly influenced to agree to insert that 
provision in  the deed as a means of secnring the money borrowed from 
the male defendant. So it is alleged. -4nd this allegation imports knowl- 
edge of the contents of the deed at  the time it was executed. 

There must be allegata and probata and the two must correspond to 
each other. The plaintiff must make out her case s e c m d u m  allegata, and 
the court cannot take notice of any proof unless there is a corresponding 
allegation. Maddox v. Brown, 232 N.C. 542; Whzchard v. Lipe, 221 
N.C. 53, 19 S.E. 2d 14. 

I t  may be, as counsel for plaintiff so earnestly in,&ts here, the facts 
alleged entitle plaintiff to some relief. Yet the law requires the plaintiff 
to choose the cause of action upon which she desires to rely, and she must 
state that cause of action in her complaint in a clear and concise manner, 
G.S. 1-122, so that the defendants will not be left in  doubt as to how to 
answer and what defense to make. Bussey  v. R. R., 98 N.C. 34. The 
pleadings must raise the precise issues which are to be submitted to the 
jury, H u n t  v. Eure ,  189 N.C. 482, 127 S.E. 593, so that the court itself 
may not be left in a quandary as to the cause of actior i t  is trying. K i n g  
v. Coley, 229 N.C. 258. 49 S.E. 2d 648. 

The proof offered is not directed to any issue raised by the pleadings, 
and for this reason there is a variance between allegation and proof. 
This requires a dismissal. Whichard v. Lipe, supra. 

The judgment below is 
Affirmed. 

HAROLD L. DAIL, EMPLOYEE, V. THE KELLEX CORPORATION, EMPLOYEB, 
AKD TRAVELERS INSURANCE COMPANY, CARRIER. 

(Filed 11 April, 1951.) 

1. Master and Servant 5 40a ( 1 ) - 
Disability as used in the Workmen's Compensation Act is to be measured 

by the employee's capacity or incapacity to earn the wages he was receiv- 
ing at the time of the injury, and a general physical disability not result- 
ing in loss of wages is not compensable under the Act. G.S. 97-2 ( i ) .  

2. Master and Servant 8 47- 

Where at  the time of the hearing the employee has returned to work, 
and the Industrial Commission awards him compensation for the amount 
of wages that he has lost as a result of the injury it has discharged its 
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full duty and has no authority to retain jurisdiction upon its finding that 
the employee had sufPered a general disability which might in the future 
result in loss of wages. G.S.  97-30. Branham v. Panel Co., 223 N.C. 233, 
distinguished. 

APPEAL by plaintiff from Burney, J., November Term, ONBLOW. 
Claim for compensation under the Workmen's Compensation Act. 
On 27 June 1947, plaintiff, while in the employ of defendant Kellex 

Corporation, suffered an injury by accident which arose out of and in  
the course of his employment. He  and his employer entered into an 
agreement for the payment of compensation which was duly approved by 
the Industrial Commission. Payments were made as stipulated in the 
agreement until 5 January, 1948, on which date plaintiff returned to 
work. 

Thereafter plaintiff quit his employment with the Kellex Corporation, 
accepted employment with and is now employed by the State of North 
Carolina. 

On 13 November 1948, plaintiff requested the Commission to reopen 
his claim to determine the amount of additional compensation, if any, to 
which he was entitled. The claim was reopened and a hearing had. At 
the hearing it was made to appear that plaintiff, due to his injury, had 
suffered a loss of wages from 23 August to 18 September 1948 and three 
days in November 1948. He  had also incurred certain expenses for 
medical treatment, etc. Except for the period stated, he has been regu- 
larly employed and has suffered no loss of wages. 

I t  was also made to appear that his injuries have produced a '(chronic 
and permanent" physical condition "of a general nature7' which has 
resulted in a twenty per cent physical disability which may in the future 
cause further loss of wages. 

The Commission made an award to compensate plaintiff for loss of 
wages during the period he was unable to work and for expenses incurred. 

The award also included the following finding of fact : 
"C. That as a result of the condition hereinbefore mentioned which 

resulted naturally and unavoidably from the injury by accident which 
the plaintiff suffered on June 27, 1947, said plaintiff has a twenty per 
cent permanent partial disability of a general nature." 

I t  also included conclusions of law as follows: 
1. ". . . that if at any time within three hundred weeks from the date 

of the injury by accident the plaintiff, as a result of said injury by acci- 
dent or as a result of the disease caused naturally and unavoidably by said 
accident, is totally disabled for any period of time and does not earn any 
wages, that he will be entitled to compensation for temporary total dis- 
ability for said period and that if as a result of said injury by accident 
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the plaintiff is partially disabled and does not earn wages equal to the 
average weekly wage which he was receiving at  the time he suffered his 
injury by accident, that he will be entitled to compe:nsation as set out i n  
G.S., Paragraph 97-30, above quoted." 

2. ". . . the Industrial Commission has jurisdiction of said case in 
connection with any change in the plaintiff's physical disability or ability 
to earn wages for a period of three hundred weeks from the date of the 
injury by accident. BRANHAM V. DENNT ROLL & PANEL CO., 223 N.C. 
233." 

The defendant excepted and appealed to the Superior Court. On the 
hearing in the court below the trial judge concluded : 

(1) There is no sufficient evidence in the record to support a finding 
that the plaintiff has an incapacity for work resulting from the injury 
which is either permanent or partial within the purview of G.S. 97-30; 
(2 )  the facts found by the Commission do not support the conclusion that 
the Commission has jurisdiction of this claim for a period of three hun- 
dred weeks in connection with any change in plaintiff's physical dis- 
ability or ability to earn wages; and (3) the Commission is without 
authority to find as a fact that plaintiff has "a disability of a general 
nature'' and that such finding does not confer upon the Commission juris- 
diction in this case for a period of three hundred weeks. 

Thereupon judgment was entered affirming the specific award made and 
ordering stricken from the award the quoted provisions thereof through 
which the Commission undertook to retain jurisdiction of the claim for 
a period of three hundred weeks. Plaintiff excepted and appealed. 

Guy El l io t t  for plaintiff appel lant .  
Thos .  J. W h i t e  for de fendan t  appellees. 

RARNHILL, J. The Industrial Commission found ,3s a fact that plain- 
tiff has suffered no loss of wages for which he has not been compensated 
except during the period from 23 ilugust to 18 September 1948 and three 
days in November 1048. For this additional loss compensation was 
awarded. But the Commission further found that plaintiff has a twenty 
per cent permanent partial disability of a general nature which may in 
the future develop into a compensable disability, and undertook to retain 
jurisdiction for three hundred weeks pending future developments. I n  
this the Commission exceeded its jurisdiction. 

'The disability of an employee because of an injur,y is to be measured 
by his capacity or incapacity t,o earn the wages he ~ 7 a s  receiving at  the 
time of the injury. B r a n h a m  a. Pane l  Co., 223 N.C. 233,25 S.E. 2d 865 ; 
Anderson  v. M s t o r  Co., ante, p. 372. Loss of earning capacity is the 
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criterion. I f  there is no loss of earning capacity, there is no disability 
within the meaning of the Act. 

The function of the Industrial Commission in respect of plaintiff's 
claim was to determine whether and to what extent he had suffered a 
disability within the meaning of the Workmen's Compensation Act and 
to make an award either granting or denying compensation as the evi- 
dence might warrant. This it has done and in so doing it discharged its 
full duty. 

There is nothing in the statute, G.S. Chap. 97, that contemplates or 
authorizes an anticipatory finding by the Commission that a physical 
impairment may develop into a compensable disability. Neither does 
the statute vest in the Commission the power to retain jurisdiction of a 
claim, after compensation has been awarded, merely because some physi- 
cal impairment suffered by the claimant may, at some time in the future, 
cause a loss of wages. The Commission is concerned with conditions 
existing prior to and at  the time of the hearing. I f  such conditions 
change in the future, to the detriment of the claimant, the statute affords 
the claimant a remedy and fixes the time within which he must seek it. 
G.S. 97-47. 

Branham v. Panel Co., supra, is cited by the Commission and relied on 
by plaintiff as authority for the order asserting and retaining jurisdiction 
of the plaintiff's claim. But that decision is bottomed on a substantially 
different factual situation. I t  is not controlling here. 

The plaintiff has been awarded compensation for the disability he was 
able to establish at  the hearing. This award was affirmed by the court 
below. Thus he has recovered in full the compensation to which he was 
entitled. 

For that reason the judgment entered is 
Affirmed. 

CHARLEY SCARBORO, JOHN SCARBORO, WILL SCARBORO, CHESTER 
SCARBORO, ARTHUR SCARRORO, DOC SCARBORO, AND JEFF SCAR- 
BORO v. MARY MORGAN, ALIAS MARY SCARBORO, 

and 
MARY SCARBORO v. CHARLEY SCARBORO, ADMINISTRATOR UPON THE 

ESTATE OF EVERETTE SCARBORO, DECEASED. 

(Filed 11 April, 1951.) 
1. Quieting Title 2- 

In an action to remove claim of dower as a cloud on title, plaintiff's evi- 
dence and defendant's admissions tending to establish that at the time of 
defendant's marriage to deceased she had a living husband by a former 
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marriage, and that the first marriage had not been dissolved by divorce at 
the time of the second ceremony, is sufficient to take the case to the jury. 

2. Marriage 5 7- 
Where suit for annulment on the ground that plaintiff was under four- 

teen a t  the time of the marriage is instituted after the ratidcation of Chap. 
1022, Session Laws of 1940, and it is made to appear that children of the 
marriage were alire a t  the time decree of annulment was entered, the 
decree is in conflict with the statute and was ilnprovdently entered. G.S. 
51-3 as amended. 

3. Marriage 8 2f- 
A bigamous marriage cannot be given validity by a subsequent annul- 

ment of the first marriage. 

4. Evidence 5 39- 
Ordinarily a judgment in another cause is not admissible to prove a fact 

in issue in the present action. 

5. Judgments 5 29- 
The wife's decree of annulment of a prior marriage rendered after the 

death of the male party to a second ceremony is not binding upon his heirs 
a t  law, since they were not parties thereto. 

APPEAL by Mary Morgan, al ias  Mary Scarboro, from C'arr, J., and a 
jury, a t  September-October Term, 1950, of JOHNSTON. 

Two civil actions consolidated by consent for trial. Both cases involve 
the single question of whether the marriage between Everette Scarboro, 
deceased, and Mary Morgan, al ias  Mary Scarboro, was bigamous and 
void on the ground that  a t  the time of her marriage tc Everette Scarboro 
Mary Morgan had a living husband from whom she had not been divorced. 

The first action was brought by the children of Everette Scarboro by 
a former marriage, against Mary Morgan, al ias  Mary Scarboro, alleging 
that  she was not lawfully married to Everette Scarboro and that  her 
dower claim against two tracts of land belonging t o  him a t  the time of 
his death constitutes a cloud upon the title which they seek to remove. 
Also involved in  the action is title to a third tract of' land which Mary 
Morgan (Scarboro) claims as surviving tenant by the entirety. The 
defendant denies the material allegations of the complaint and alleges 
that  she was Everette Scarboro's lawfully wedded wife a t  the time he died 
intestate in L!~g~st, 1948. 

The second case is a proceeding brought by N a r y  Scarboro against the 
administrator of Everette Scarboro for the allotment of her year's allow- 
ance. T h r  proceeding was instituted hefore the Clerk of Superior Court, 
but upon issues joined, the case, by consent, was tried in the first instance 
in the Superior Court along with the other case. 
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The jury verdict in each case was adverse to Mary Morgan (Scarboro), 
indicating a finding that her second marriage was bigamous and void. 
Judgment was entered in the first case adjudging that she has no dower 
estate in the two tracts of land owned by Everette Scarboro, and that she 
owns only an undivided one-half interest in the so-called entirety tract. 
I n  the other case in which she was seeking a year's allowance, judgment 
was entered on the verdict denying her claim. 

From judgment in each case, Mary Morgan (Scarboro) appeals, assign- 
ing errors. 

Lyon B Lyon and Sharpe & Pittman for Mary Morgan (Scarboro), 
appellant. 

Leon G. Stevens, Hooks, Mitchiner B Spence, and Mary TI. Lehew for 
appellees. 

JOHNSON, J. The appellant, Mary Morgan (Scarboro) insists that 
her motion for nonsuit, renewed at the close of the evidence, should have 
been sustained for failure to make out a case of bigamous marriage 
against her. A study of the record impels the opposite view. 

I t  appears in evidence that Mary Knight married Herman Morgan in 
Wilson County in December, 1914; that she lived with him about seven 
years, bore him three children, and thereafter was deserted by him in 
1921 ; that thereafter she went through a marriage ceremony with Ever- 
ette Scarboro in Johnston County in November, 1934. Certified copies 
of both marriages were introduced in evidence. I t  was further shown 
that at the time of the second marriage Herman Morgan was living; and 
substantial evidence was offered tending to show that the first marriage 
had not been dissolved by divorce at the time of the second ceremony. 
Mary Morgan (Scarboro) admitted upon the witness stand that she went 
through both marriage ceremonies. She also admitted that about two 
years after the second marriage, Herman Morgan came to her Scarboro 
home looking for the children, and she stated she talked with him at that 
time. She further admitted that she had never been divorced from 
Herman Morgan. I t  would seem that the foregoing evidence, supported 
as it was by other testimony, exceeded the minimum requirements neces- 
sary to overcome the demurrer and take the case to the jury. See S. v. 
Williams, 224 N.C. 183, p. 190, 29 S.E. 2d 744; S. v. Herren, 175 N.C. 
754, p. 759, 94 S.E. 698. Also annotations: 34 -4.L.R. 464, pp. 491 and 
495; 77 A.L.R. 729, pp. 740 and 741. The motion to nonsuit was prop- 
erly overruled. 

The rest of appellant's exceptions relate to the admission and exclusion 
of evidence. Chief emphasisis placed on the exception relating to the 
action of the court in refusing to permit appellant to offer in evidence a 
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certified copy of a judgment rendered in the Superior Court of Wilson 
County in an action entitled "Mary Knight Morgan (Scarboro) v. Her- 
man Morgan," purporting to decree an annulment of the marriage be- 
tween Mary Knight and Herman Morgan. The judgment recites per- 
sonal service of summons on Herman Morgan. 11, also recites a jury 
verdict, finding, among other things, that Mary Knight and Herman 
Morgan were married in December, 1914; that Mary was then under the 
age of fourteen, and that she "disaffirmed the purported marriage to the 
defendant before she reached the age of 14." How she disaffirmed the 
marriage while living with Herman seven years and bearing him three 
children is not made to appear. But nevertheless, the judgment decrees 
that the marriage ~vas  and is "null and void ab initzo for all intents and 
pur>oses." The judgment in the annulment case was rendered in June, 
1949, after the instant actions were instituted in October, 1948. I t  also 
appears that the annulment judgment was rendered after the ratification 
of Chapter 1022, Session Laws of 1949, which amends G.S. 51-3 by 
adding the following proviso: "Provided further, that no marriage by 
persons either of whom may be under sixteen years of age, and otherwise 
competent to marry, shall be declared void when the girl shall be preg- 
nant, or when a child shall have been born to the par hies unless such child 
a t  the time of the action to annul shall he dead." Two children of Mary 
and Herman Morgan were alive at the time this judgment was entered. 
The record indicates that both of them testified in the trial below. There- 
fore, the decree of the Superior Court of Wilson County, being in conflict 
with the cited statute, was improvidently entered. 

But should we concede, arguendo, that the judgment is valid, it would 
be effective only from the date of rendition and viould not affect the 
instant case so as to give retroactive validity to a prior bigamous mar- 
riage. Sawyer v. Slack,  196 K.C. 697, 146 S.E. 864; Watters v. Watters,  
168 N.C. 411, 84 S.E. 703. Here the rights of the parties became fixed 
and determined as of the date of the death of Everette Scarboro in 
August, 1948. Simpson v. Cureton, 97 N.C. 112, 2 t1.E. 668. 

The annulment judgment does not come within the exceptions to the 
rule "that a judgment in another cause, finding a fact now in issue, is 
ordinarily not receivable" in evidence. Wigmore on Evidence, 3d Ed., 
Vol. 5, Sec. 1671a, p. 687, et seq.; Wigmore on Evidence, 3d Ed., Vol. 4, 
Sec. 1346a, p. 671. I n  any event, the heirs at law of Everette Scarboro, 
not being parties to the action in Wilson County, are not bound by the 
annulment judgment. 30 Am. Jur., p. 951. The judgment was properly 
excluded. 

We have examined the other exceptions brought forward in appellant's 
brief and find in them no cause to disturb the results below. 

No error. 
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STATE v. ERNEST RHODES. 

(Filed 11 April, 1951.) 

1. Searches and Seizures 8 2: Criminal Law 8 4 3 -  
Where one officer armed with a "John Doe" warrant and another officer 

armed with a valid warrant correctly identifying the owner of the prem- 
ises, act in concert in making the search, it will be presumed that both 
officers acted under the valid writ, and evidence discovered by such search 
is competent. 

2. Sam- 
Where the warrant and the supporting affidavit recite compliance with 

the statutory requirements, G.S. 18-13, G.S. 15-27, it will be presumed that 
the issuing officer properly examined the complainant and otherwise ob- 
served the requirements of the statute. 

3. Intoxicating Liquor 9d---Circumstantial evidence held sufficient to  
support conviction of possession of nontax-paid liquor. 

Evidence disclosing that a quantity of nontax-paid liquor was found in 
a locked smokehouse on defendant's premises, that defendant admitted 
having the key to the smokehouse but failed to produce it, that in another 
locked building to which defendant's employee had the key, fifteen hundred 
or more empty pint taxpaid liquor bottles were found, that a path led 
from defendant's dwelling to the smokehouse, is held, together with the 
other incriminating circumstances, sufficient to be submitted to the jury on 
the charge of possession of nontax-paid whiskey for the purpose of sale, 
it  further appearing that the garage apartments occupied by the defend- 
ant's tenants were separate from his dwelling from which the incriminat- 
ing path led. 

APPEAL by defendant from Stevens, J., and a jury, a t  27 November 
Term, 1950, of LENOIR. 

Criminal prosecution tried upon a warrant charging the defendant 
with the unlawful possession of nontax-paid whiskey for the purpose 
of sale. 

The  State's evidence tends to show that  the defendant's premises (con- 
sisting of dwelling, combination filling station and general store, two 
garage apartments occupied by tenants, and other buildings) located on 
the Deep Run  Road about a mile and a half from Kinston, were searched 
by two county alcoholic beverage control officers on 7 October, 1950. ,411 
of the defendant's buildings are located within a radius of one hundred 
twenty-five feet or less from the filling station. 

When the officers arrived a t  defendant's place, he was not there. After 
searching out several buildings on the premises, the officers went to an  
old smokehouse owned by the defendant located about sixty feet behind a 
house rented to one Phillips and about one hundred fifty feet from the 



454 I N  T H E  SUPREME COURT. [233 

defendant's dwelling house. A well-worn path led f:rom the defendant's 
house to the smokehouse. Finding the smokehouse locked, the officers 
waited a t  the store for the defendant to return. He  rode by in an auto- 
mobile and, seeing the officers, did not stop, but returned an hour or so 
later. He  was told by the officers that they had a riearch warrant and 
would like to search the smokehouse. When he was requested to give 
them the key, he admitted having it, but failed to find or produce it. 
The hasp was pried off the smokehouse door by the officers and four one- 
gallon jugs of nontax-paid whiskey were found inside, along with some 
forty-odd empty jugs and over one hundred fifty empt,y pint bottles. The 
empty jugs and bottles smelled like whiskey. 

I n  a feed bin about fifty feet behind the defendant's store, which was 
also locked, the officers found, while waiting for the defendant to return, 
fifteen hundred to two thousand empty pint tax-paid liquor bottles. They 
gained access to the building with a key furnished by a clerk at  the 
defendant's store. 

The defendant did not go upon the witness stand, but offered evidence 
tending to show that he did not have a key to the smolrehouse and that it 
was not occupied by him. 

From a verdict of guilty, and judgment thereon imposing penal servi- 
tude of eighteen months, the defendant appeals, assigning errors. 

Attorney-General McMulJan, Assistant dtforney-Omera1 Brutoa, and 
Walter F. Brivkley, Member of S f a , f ,  for the State. 

Jones, Reed & Griffin for defendant, appellant. 

JOHNSON, J. The State in making out its case relied mainly upon the 
testimony of officer G. C. Cox. The defendant objected to all incriminat- 
ing facts given in evidence by this witness on the ground that his knowl- 
edge in respect thereto was obtained in the execution of illegal search 
warrants. The exceptions preserving these objections have been brought 
forward and form the basis of the defendant's main challenge to the 
validity of the trial below. 

It appears in evidence that officer Clarence Bland obtained a search 
warrant to search the premises of the defendant Ernest Rhodes, described 
as including "his dwelling, garage, filling station, barn and outhouses, and 
pren~ises, which is located on Deep Run Road and near Jenkinsville, 
which is located in Neuse Township, Lenoir County, N. C." 

A similar warrant was obtained by officer Cox, naming "John Doe'' 
as the person whose property was to be searched and describing the same 
property as i t  set out in the companion warrant against the defendant. 

In  the court below, the defrndant contended that the testimony of 
officer Cox was incompetent on the ground that both search warrants 
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were invalid. The  court ruled with the defendant as to the John Doe 
warrant, announcing that  "I will admit any evidence that  is competent 
under the search warrant  against Ernest Hhodes, on the premises: the 
dwelling, garage, filling station, outhouse and premises of Ernest Rhodes, 
and I will exclude any evidence under the other warrant." The presiding 
judge further qualified his ruling by stat ing:  ('I will admit evidence as 
to  all buildings occupied by this defendant, but not as against the build- 
ings occupied by tenants." The foregoing rulings in effect amounted to 
a quashal of the John  Doe warrant. 

The testimony of officer Cox then appears to have been offered by the 
State and admitted in evidence by the court upon the theory that  the 
search was made by officers Cox and Bland together, acting in concert 
under the warrant of officer Bland, which was held to be valid. This 
ruling is sustained by the presumption that  the officers acted, not under 
the invalid warrant, but under the ral id writ. Wharton's Criminal 
Evidence, Vol. 1, p. 177. N o  error may be predicated upon this ruling 
in the absence of a showing that  the search warrant against the defendant 
was not issued according to the procedural formalities of G.S. 15-27, 
which provides as follows : "Any officer who shall sign and issue or cause 
to be signed and issued a search warrant without first requiring the com- 
plainant or other person to sign an  affidavit under oath and examining 
said person or complainant in regard thereto shall be guilty of a misde- 
meanor; and no  facts discovered by reason of the issuance of such illegal 
search warrant shall be competent in the trial of any action." 

The defendant in attacking the validity of the search warrant  against 
him specifies no particular defect therein. H e  simply contends that  the 
S ta t ed id  not offer evidence showing affirmatively that  the warrant  was 
issued in accordance with the statutory requirements. The contention 
is without merit. Officer Cox testified: "Mr. Bland obtained a search 
warrant  on or about October Sth, to search the premises of Ernest Rhodes. 
I was with Mr. Bland a t  the t ime; this is the search warrant." The 
warrant and supporting affidavit are set out in the record and i t  appears 
that they comply with the requirements of the statutes, G.S. 18-13 and 
G.S. 15-27. This being so, it  is presumed that  the issuing officer prop- 
erly examined the complainant and otherwise observed the requirements 
of the statute. Wharton's Criminal Evidence, Vol. 1, pp. 176 and 179. 
See also 8. 21. h'hermer, 216 S .C .  $10, 8 S.E. 2d 529; 8. z'. Elder, 217 
N.C. 111, 6 S.E. 2d 840. I t  fol lo~rs that  the testimony of officer Cox was 
properly admitted by Judge Stevens. 

The defendant's remaining exceptions test the sufficiency of the evi- 
dence to take the case to the jury. The record indicates that  the nontax- 
paid whiskey was found on property o~vned by the defendant, near his 
dwelling and place of business. -1 path led from his dwelling to the 
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smokehouse in  which the liquor was found; the smokehouse was pad- 
locked, and the defendant, when told that  the officers would like to search 
the building, replied tha t  "You won't find anything in there." H e  later 
said, "I hare  the key here some place," but failed to produce it, and upon 
being told tha t  the officers would break in, he said, "If you break in you 
will have to fix i t  back." Elsewhere on the defendant's property, within 
about fifty feet of his store, i n  a building which was locked, were found 
fifteen hundred to two thousand empty pint tax-paid liquor bottles, and 
an  employee of the defendant had in  his possession the key to the build- 
ing. This evidence, with other incriminating circumstances shown in 
evidence, it would seem, was sufficient t o  take the case t o  the jury. S. v. 
Meyers, 190 N.C. 239, 129 S.E. 600; S. 21. Pierce, 192 N.C. 766, 136 S.E. 
121; S. v. W~ston ,  197 N.C. 25, 147 S.E. 618. 

N o  error. 

ISHAM REGISTER, ADMINISTRATOR FOR THE ESTATE OF CHARLES EDWARD 
REGISTER, DECEASED, T. GUSTON MONROE GIBBS AND C. M. BLACK- 
MON. 

(Filed 11 April, 1951.) 
1. Trial 8 22a- 

On motion to nonsuit, all the evidence, whether introduced by plaintiff 
or defendant, which tends to support plaintiff's claim will be taken as  
true and considered in the light most favorable to plaintiff, giving him 
the benefit of every reasonable inference that can legitimately be drawn 
therefrom and resolving any contradictions or discrepancies in his favor. 

2. Trial 22b- 

On motion to nonsuit, defendant's evidence in conflict with that of plain- 
tiff is to be ignored. 

3. Automobiles 88 17, 18h (2)-"Sudden appearance doctrine" held not to 
warrant nonsuit in action for death of child struck on highway. 

Evidence tending to show that decedent, a six-year-old boy, was playing 
with companions in the yard of a house on the east side of a highway run- 
ning north and south through a hamlet of some fifteen houses, that he 
suddenly left his companions and ran from behind a parked car into the 
highway some ten or fifteen yards ahead of defendant's approaching car, 
but that the driver's view of the yard and the children was unobstructed 
except for the parked car for a distance of some 900 feet and that the 
driver, traveling north, proceeded a t  an unabated speed of from forty-flve 
to fifty miles per hour without giving any warning of his approach until 
he overtook and struck the child a t  a spot some two-thirds across the 
highway, and then traveled some 102 feet after the brakes were applied, 
is held sufficient to be submitted to the .jury upon the issue of negligence 
of defendant in failing to keep a reasonably careful lookout, in failing to 
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keep the automobile under control, in driving at a speed that was not 
reasonable and prudent under the existing conditions, G.S.  20-141 (a ) ,  and 
in failing to give a reasonable and timely warning of his approach, G.S. 
20-174 (e ) ,  and whether such negligence w t l d  i~ proximate cause of the 
injury. 

APPEAL by defendants from Carr, J., and n jury, at  the September 
Term, 1950, of HARNETT. 

Civil action by administrator to recover damages for death of six-year- 
old boy, who was struck and killed by an automobile while crossing the 
highway. 

The tragedy occurred about four o'clock p.m. on 23 August, 1949, upon 
Highway 82 in front of premises occupied by Earl  Coats near Tart's 
Mill in Harnett County. The automobile involved in the accident was 
operated by the defendant Guston Monroe Gibbs, who was carrying out a 
business mission for his employer, the defendant, C. M. Blackmon. Both 
sides offered evidence at  the trial. 

These issues arose on the pleadings, and were submitted to the jury: 
1. Was the plaintiff's intestate killed by the negligence of the defend- 

ants, as alleged in the complaint? 
2. I f  so, what damages is the plaintiff entitled to recover of the 

defendants ? 
The jury answered the first issue "Yes," and the second issue 

"$2,500.00." The trial judge entered judgment for plaintiff in accord- 
ance with the verdict, and the defendants excepted and appealed. 

J. R. Barefoot and Everette L. Doffermyre for plaintif, appellee. 
Neil1 McK. Sa1mo.n for defendants, appellants. 

ERVIN, J. The assignments of error raise this single issue: Did the 
trial court err in refusing to dismiss the action upon a compulsory non- 
suit after all the evidence on both sides was i n ?  

The plaintiff contends that this inquiry should be answered in the 
negative upon the authority of the decisions defining the duty of a motor- 
ist to exercise due care to avoid injuring children whom he sees, or by the 
exertion of reasonable care could see, on or near the highway. Hughes v. 
Thayer, 229 N.C. 773, 51 S.E. 2d 488; Sparks v. Willis, 228 N.C. 25, 
44 S.E. 2d 343; Yokeley v. Kearns, 223 N.C. 196, 25 S.E. 2d 602; Smith 
v. Miller, 209 N.C. 170, 183 S.E. 370; Moore v. Powell, 205 N.C. 636, 
172 S.E. 327 ; Goss v. Williams, 196 N.C. 213, 145 S.E. 169. The defend- 
ants insist, however, that the query should be answered in the affirmative 
because the evidence at  the trial compels the conclusion that Gibbs was 
free from actionable negligence as a matter of law. Fox v. bar lo.^, 206 
N.C. 66, 173 S.E. 43. 
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Undoubtedly the testimony offered by the defendants was sufficient to 
exonerate them from all legal liability for the death of the plaintiff's 
intestate under the "sudden appearance doctrine.' Blashfield's Cyclo- 
pedia of Automobile Law and Practice (Perm. Ed.), section 1498. More- 
over, much of the evidence presented by the plaintiff harmonized with 
that of the defendants. But these considerations, in and of themselves, 
did not entitle the defendants to an involuntary nonsuit in the court below. 

I n  determining the legal sufficiency of testimony to withstand a motion 
for a compulsory nonsuit after all the evidence on both sides is in, the 
testimony is interpreted most favorably to plaintiy, and most strongly 
against defendant. Thus all facts in evidence, whether introduced by 
plaintiff or defendant, which make for the plaintiff's claim or tend to 
support his cause of action are assumwl to be true. Bundy v. Powell, 
229 N.C. 707, 51 S.E. 2d 307. Furthermore, plaintiff is given the benefit 
of every inference favorable to him that can be legitimately drawn from 
such facts. Graham n. Gas Co., 201 N.C. 680, 58 E.E. 2d $57. I f  there 
are contradictions or discrepancies in the testimont offered by plaintiff, 
they are resolved in his favor. Boilcy 7). Michael, 231 9 . C .  40-1, 57 S.E. 
2d 372; Thomas n. l l f o f o r  Lines, 230 N.C. 122, 5f! S.E. 2d 377. .2ny 
evidence presented by defendant which contradicts that of plaintiff, or 
tends to establish a different state of facts is ignorell. Bundy v. Powell, 
supra. 

When the testimony at the trial is subjected to these rules, it makes 
out this case for the plaintiff: 

1. Route 82 is a paved highway, 20 ft>et in width, with earth shoulders 
4 or 5 feet wide on each side, and without adjacent sidewalks. I t  courses 
northwardly and southwardly through a small hamlet near Tart's Mill 
in Harnett County, where the decedent's parents and their near neighbor, 
Ear l  Coats, reside. The hamlet consists of a cluster of about 15 dwell- 
ings fronting the roadway. The home of the decedent's parents and that 
of Coats are located on the east side of the highway. The front yard a t  
the Coats residence has a depth of only 30 feet. ,4t the time of the 
accident, a passenger carrying automobile, which belonged to Cecil 
Bagley and which was headed north, stood on the right side of the high- 
way in front of the premises occupied by Coats, half on the pavement and 
half on the adjacent earth shoulder. Notwithstanding, a motorist travel- 
ing northward on Route 82 a t  that time had an uno1)structed view of the 
entire front yard at  the Coats residence, and of all the highway before 
him, except the narrow strip immediately in front of the Bagley car, 
for a distance of at least 900 feet. 

2. On the afternoon of the accident, the decedent, a small boy aged six 
years, and three other little children were playing sear the east edge of 
Route 82 in the front yard at  the Coats residence. The decedent sud- 
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denly abandoned his companions, and uuc!ertoo!r to I 1111 westwarilly across 
the highway. I n  so doing, he ran from the ('oat, yard into the roadway 
just ahead of the Bagley car, pasked in front of that  vehicle until he 
emerged from its left front corner, and contini~cd his westward journey 
until he reached a spot "two-thirds acroai the highway." 

3. &leantime, Gibbs approached tlie decedent in Blackmon's auton~o- 
bile, which he was driving northward along Route 82 at a speed of "45 to 
50 miles per hour." While so doing, Gibbs had an unobstructed view of 
the decedent as he played with his small companions in the Coats yard 
near the east side of the highway, as lle ran  from the Coats yard into the 
highway just ahead of the Bagley car, as he emerged from the left front 
corner of the Bagley car some "10 or 15 yards" ahead of the oncoining 
Blacknlon automobile, and as he undertook to continue his travel north- 
ward across the highway. Though there was nothing to obstruct his view 
of these things, Gibbs persisted in driving the Rlackn-~on automobile 
northward a t  an unabated speed of "-15 to 50 miles per hour" without 
giving the decedent any warning of its approach uiitil he orertook the 
decedent a t  a spot "two-thirds across the highway" and struck the deced- 
ent with the front end of the automohile. inflicting fatal  injuries upon 
the decedent. Gibbs thereupon undertook to bring the Blaclrmon auto- 
mobile to a stop, but that  rehicle t r a v e l d  102 feet after the brakes were 
applied, carrying the decedent's body 87 feet of that  distance. 

This evidence suffices to show that  the defendant Gibbs was negligent 
in the operation of his employer's autonlobile in these respects : (1 )  That  
he failed to keep a reasonably careful lookout, Robbitt I?.  IIaynes, 231 
X.C. 373, 57 S.E. 2d 361; I fenson v. lWsotz, 225 K.C. 417, 35 S.E. 2d 
245; (2 )  that  he failed to keep the autoinobile under reasonable control, 
Hobbs 1,. Coach Co., 225 K.C. 323, 34 S.E. 2d 211; Tarrant v. Bottlinq 
Co., 221 N.C. 390, 20 S.E. 2d 5 6 5 ;  Rrevrs 2,. Staley,  220 N.C. 573, 18 
S.E. 2d 239; (3 )  that  he drore the automobile on the highway a t  a speed 
greater than was reasonable and prudent under the conditions then exist- 
ing, G.S. 20-141 ( a )  ; and (4 )  that  he failed to give a reasonable and 
timely warning of the approarh of the automobile to the decedent. G.S. 
20-174 (e)  ; Sparks 13. TVillis, supra;  Yokc ley  v. Kearns, supra;  Smith 
v. Nillm-, supra. I t  likewise warrants a finding that  such negligence on 
the part  of Gibbs was the proximate cause of the death of the decedent. 
These things being true, the trial court rightly refused to nonsuit the 
action. 

No error. 
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STATE v. JULIUS WINFRED GOINS. 

(Filed 11 April, 1951.) 

1. Automobiles 9 28-Evidence of culpable negligence held sufficient in 
this manslaughter prosecution. 

Evidence tending to show that defendant drove his automobile a t  a 
speed of eighty miles an hour or more upon a sharp curve a t  the crest of a 
steep grade with the left  heels some three or four feet to the left of the 
clearly visible center line placed on the highway by the State Highway 
and Public Works Commission, and struck a car traveling in the opposite 
direction, killing three occupants of the other car, is held sufficient to be 
submitted to the jury on the charge of involuntary :manslaughter, since it 
tends to show an intentional or reckless disregard of statutes enacted for 
the safety of persons on the highway, proximately (causing the deaths of 
the occupants of the other car. G.S. 20-141 (b ) ,  G.S. 20-146, G.S. 20-148, 
G.S. 20-150 (d )  . 

2. Criminal Law 5 78e (2) - 
Objection to the court's recapitulation of the evidence and statement of 

the State's contentions based thereon may not be taken for the first time 
in the case on appeal. 

APPEAL by defendant from Gwyn,  J., and a jury, a t  the December 
Term, 1950, of RANDOLPH. 

Criminal prosecution for involuntary manslaughter' arising out of three 
homicides caused by a collision of two motor vehicles on a public highway. 

Three separate indictments were returned against the defendant, Ju l ius  
Winfred Goins, charging him with the unlawful slaying of Robert Bell, 
Bailey Martin, and Everett B. Martin. The three indictments were con- 
solidated for tr ial  by consent, and were treated by the court below as 
separate counts in the same bill. The defendant pleaded not guilty to 
all charges. 

The accident out of which the prosecution arose happened on Route 64 
three miles east of hsheboro in  Randolph County. Route 64 runs east 
and west, and is 20 feet wide. 

The  only evidence a t  the trial was that  of the State. When this evi- 
dence is taken in the light most favorable to the prosecution, i t  is  suffi- 
cient to establish the matters set out in the next paragraph. 

On  the afternoon of 7 October, 1950, the defendant was driving a 
Mercury automobile westerly on Route 64. H e  met a Plymouth car, 
which was proceeding along the highway in the opposite direction, upon 
a sharp curve a t  the crest of a steep grade where a clearly visible center 
line had been placed on the highway by the State Highway and Public 
Works Commission. The Mercury struck the Plymouth a t  that  point, 
killing Robert Bell, Bailey Martin, and Everett B. Martin, who were 
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riding in the Plymouth. At the time of the collision, the defendant was 
driving the Mercury automobile "three or four feet" to his left side of 
the center line of the highway a t  a speed of "80 miles an hour or more." 

The jury found the defendant guilty as charged in each indictment, 
and the trial judge imposed sentence as follows: "It is the judgment of 
the court that the defendant be confined in the State Prison at  Raleigh, 
North Carolina, for a period of not less than four nor more than six years, 
to be assigned to work under the supervision of the State Highway and 
Public Works Commission." The defendant excepted and appealed, 
assigning errors. 

Attorney-General Nci2iullan and Assistanf Attorney-General Bru ton  
for the State .  

John. G. Prevette for the defendant, appellant. 

ERVIN, J. The defendant's first exception challenges the refusal of 
the trial court to dismiss the charges against him upon compulsory non- 
suits under G.S. 15-173. 

The testimony suffices to show that the accused violated statutes enacted 
by the Legislature to protect human life and limb on the public highways 
of the State in these particulars : (1)  That he drove a passenger carrying 
motor vehicle upon a public highway in a place outside a business or 
residential district at  a speed greater than fifty-five miles an hour, G.S. 
20-141 (b), as rewritten by Section 17 of Chapter 1067 of the 1947 
Session Laws of North Carolina; (2)  that he failed to drive his motor 
vehicle upon the right half of the highway, when it was practicable for 
him to travel on that side of the highway, G.S. 20-146; (3)  that he failed 
to yield to the Plymouth car at least one-half of the main traveled portion 
of the roadway as nearly as possible when he met it proceeding along the 
highway in the opposite direction, G.S. 20-148; (4)  that he drove his 
motor vehicle to the left side of the visible center line of the highway upon 
the crest of a grade in the highway where such center line had been placed 
upon the highway by the State Highway and Public Works Commission, 
G.S. 20-150 (d )  ; and (5) that he drove his motor vehicle to the left side 
of the visible center line of the highway upon a curve in the highway 
where such center line had been placed upon the highway by the State 
Highway and Public Works Commission. G.S. 20-150 (d).  

The testimony is likewise sufficient to establish both of these additional 
propositions : 

1. That the defendant's violation of the statutes was either ( a )  inten- 
tional, or (b)  such as disclosed a reckless disregard of consequence or a 
heedless indifference to the rights and safety of others and reasonable 
foresight that injury would probably result. 
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2. That  the defendant's violation of the statutes proximately caused 
the deaths of the persons named in  the indictments. 

These things being true, the trial court rightly refused to exonerate 
the defendant from criminal responsibility for the three deaths by dis- 
missing the charges against him upon compulsory ncnsuits. S. c. Lowery, 
223 N.C. 598, 27 S.E. 2d 638; 8. c. Cope, 204 N.C. 28, 167 S.E. 456; 
S. v. Stnnsell,  203 N.C. 69, 164 S.K. 580; 8. c. A g n e w ,  202 N.C. 755, 
164 S.E. 578. 

A11 remaining exceptions other than those strictly forrnal in character 
are addressed to portions of the charge 111 which the trial court undertook 
to state the facts in evidence and the contentions of the State based upon 
them. These exceptions are not subject to review here hecause they were 
noted for the first time in tlie defendant's case on apprnl. S. 1 % .  L a m b e ,  
232 N.C. 570, 61 S.E. 2d 608. Bu t  even if they had 11cen taken a t  the 
time the charge was delivered, they would be unavailing to defendant for 
the very simple reason that  the trial court stated the testimony given in 
the case and the contentions of the State legitimattiy ariqiilg upon it 
\+ith conili~ei~dable correctness. 

As no error was committed on the trial in any matter of law or lrgal 
inference, the proceedings had in the court below must be upheld. 

N o  error. 

EUGEXE G. MORRIS, .JR., r .  J. H. WRAPE. 

(Filed 11 April, 1951.) 
Appeal and Error § 40e- 

The verdict of the jury upon controverted issues of fact is conclusive in 
the absence of prejudicial error of law cornmittrd in the trial of tlie cause. 

APPEAL by plaintiff from Shnrp, Special Judge ,  October Term, 1950, 
of RANDOLPH. N o  error. 

This was an action to recorer broker's commission alleged to be due 
for sale of defendant's real property. 

Issues were subn~itted to and answerecl by the jury as follows : 
"1. Did the defendant agree to pay the plaintiff t l ~ e  sum of $500.00 as 

a realtor's commission to sell the Mills property for him, as alleged in the 
complaint ? Answer : No. 

"2. I f  so did the plaintiff procure E. C. Bruton as a purchaser, ready, 
willing and able to purchase the Mills property on defendant's terms? 
Answer : No. 
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"3. I n  what amount, if any, is the defendant indebted to the plaintiff? 
Answer: No." 

From judgment on the verdict plaintiff appealed. 

S m i t h  & W a l k e r  for plaintiff, appellant. 
Miller & Moser for defendant ,  appellee. 

DEVIN, J. The plaintiff assigns error in the ruling of the trial court in 
the admission of certain testimony, and in the court's charge to the jury 
in  the particulars specified. We have examined each of these assign- 
ments of error and are unable to perceive harm to the plaintiff as result 
of any of the rulings complained-of. 

Though the evidence was sharply contradictory, this was submitted to 
the jury fairly, and the applicable principles of law arising thereon cor- 
rectly stated. G.S. 1-180; Gibbs v. Arnzsfrnng, ante, 279, 63 S.E. 2d 551. 
The issues of fact raised by the pleadings and the testinlony were decided 
by the jury against the contentivns of the plaintiff, and the result will 
not be disturbed. 

N o  error. 

REBECCA TARLTON POST, ADMINISTRATRIX OF THE ESTATE OF WILLIAM 
ROBERT YOST, JR., PLAIXTIFF, v. MYRON H. HALL AND WILLIAM 
FRANCIS BROADDUS, DEFENDANTS, AND THE RETAIL CREDIT COM- 
PANY, ADDITIOXAL DEFENDANT. 

(Filed 18 April, 1951.) 
1. Automobiles § 8i- 

Where a vehicle on a servient highway approaches an intersection a t  
approximately the same time as a rehicle on his right traveling on the 
dominant highway, the vehicle on the dominant highway has the right 
of way both under G.S. 20-155 ( a )  and G.S. 20-158. 

2. Automobiles 8 l8g (5)-  
The physical facts a t  the scene may be more convincing than oral testi- 

mony. 

3. Automobiles Q 18g (1)- 

In the absence of evidence to the contrary it will not be assumed that 
either motorist involved in a collision was operating his vehicle in excess 
of the legal limit permitted under the circumstances. 

4. Automobiles § 81- 

The fact that a motorist on a servient highway reaches an intersection 
a hairsbreadth ahead of one on the dominant highway does not give him 
the right of way, but it is his duty to yield the right of way to the motorist 
on the dominant highway unless snch motorist is a sufficient distance from 
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the intersection to warrant the assumption that  he can cross in safety 
before the other vehicle, operated a t  :1 reasonable speed, reaches the cross- 
ing. G.S. 20-158. 

5. Automobiles § 18g (2)- 

Where each defendant testifies that his injury in the collision a t  an inter- 
section produced a state of retrograde amnesia so that  neither could say 
whether he saw the other vehicle involved in the accident, testimony of 
statements made immediately after the collision by defendant driver in 
the presence of defendant owner, who was a passenger, that they were in 
a hurry, that  he did not see the railroad track or slop sign, did not remem- 
ber seeing the other vehicle or the stop sign before the intersection with a 
dominant highway, held for the jury as  to whether they amounted to noth- 
ing more than a disavowal of memory, the asserted amnesia not applying 
to such statements. 

6. Automobiles l 8 g  (5) -  

Where a motorist is mortally wounded in a collision so that he may not 
have been in condition to apply his brakes oramake any effort to stop his 
vehicle after the impact, the fact that  his vehicle traveled a distance of 
ninety feet after the collision is a mere circumstance for the consideration 
of the jury, and does not compel the conclusion that  he was traveling a t  
an excessive speed a t  the time. 

7. Automobiles 9s 81, 1 8 h  (2)-Physical evidence held t o  show negligence 
i n  operation of ca r  along servient highway causing collision a t  inter- 
section. 

Intestate was killed a t  a n  intersection in a collision between his car, 
which was traveling a dominant highway, and th,? automobile owned by 
one of the defendants and driven by the other, which approached the inter- 
section from intestate's left along the servient highway, there being appro- 
priate signs along each of the highways before the intersection. Defend- 
ants' car was damaged across its front end and intestate's car was dam- 
aged on its left side. Immediately after the accident defendant driver 
stated he did not see the stop signs or intestate's car until the impact 
At the trial both defendants testified they were suffering with re t rograd~  
amnesia and could not remember anything immediately preceding or a t  
the time of the collision, so that there was no eyewitness testimony as  to 
the accident. Held: Considering the eridence in the light most favorable 
to plaintiff, i t  warrants a n  inference that the two automobiles approached 
the intersection a t  approximately the same time and that defendants 
failed to see, or seeing, failed to heed the presence of intestate's car and 
yield it  the right of way, and therefore the e-iider~ce was sufficient to be 
submitted to the jury on the issue of negligence. 

8. Appeal a n d  E r r o r  8 30a- 
Alleged errors n*hich do not challenge the validit:: of the trial in respect 

to the verdict as  rendered must be deemed immatejrial and harmless. 

9. Highways 8e- 
The State Highway and Public Works Commis;sion has authority to 

designate one highway as  the dominant highway a t  a n  intersection not- 
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withstanding that  it  was built and is maintained in part by Federal funds 
and forms a link in a n  interstate system designated as  U. S. highways. 
G.S. 20-158. 

10. Automobiles 8 18g  ( 1 )  - 
The fact that a party is prevented from testiQing as  to events relating 

to the collision because of amnesia resulting from injuries received in the 
accident raises no presumption that  he exercised due care when there is 
positive evidence of negligence on his part, and in such event the loss of 
memory should not be considered either in favor or against him. 

11. Same- 
The presumption that a nlotorist exercised due care in the absence of 

evidence to the contrary cannot be used to create a presumption of negli- 
gence on the part of the other driver involved in the collision. 

12. Automobiles 3 181- 
An instruction in general terms on the questions of negligence and proxi- 

mate cause will not be held for error as  failing to apply the law to thr  
facts in evidence when theretofore the court has correctly instructed the 
jury with particularity as  to the acts of negligence relied on, the evidence 
in support thereof, and the facts necessary to be found by the jury to 
support an affirmative answer to the issue. 

13. Trial 8 7- 
Comment by counsel in their arguments relating to compensation re- 

ceived by intestate's widow under the Workmen's Compensation Act and 
as  to who got the benefit thereof, held cured by the court's correct cate- 
gorical instruction that  the jury should not consider the matter in deter- 
mining the issue of damages. 

14. Death § 8- 

Any error in instructions upon the rule for ascertaining the present cash 
value of decedent's life to his dependents or in failing to elaborate upon 
the rule upon the request of the jury, held cured by the subsequent sub- 
mission of a mathematical formula, to which counsel for both sides agreed, 
the formnla, not appearing of record, being presumed correct and to have 
fully satisfied the members of the jury. 

15. Trial 7: Death 8 8- 
Comment by counsel in contrasting the financial condition of the widow 

of plaintiff's intestate with counsel's projected probable earnings of de- 
fendants, although highly improper, he ld  cured, upon the record in this 
case, by the court's instruction that  the jury should not consider the cir- 
cumstances of the parties in determining the issue of damages and should 
disregard the argument, and should take the law from the court. 

APPEAL by defendants from C*wyn, J., October Term,  1950, ROWAN. 
N o  error. 

Civil action to  recover compensation f o r  wrongful death and f o r  dam- 
ages t o  a n  automobile i n  which defendants plead counterclaims. 
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On the afternoon of 18 March 1949, plaintiff's intestate was traveling 
in a northwesterly direction on U. S. ILighway 52, going from Hamlet  to 
Salisbury. Defendants Hal l  and Broaddus, together with their wives, 
were traveling in  a northeasterly direction on Highway 49, going from 
Charlotte to Raleigh. The  autonlobile they were using belonged to Hal l  
and was being operated by Broaddus. Highway 52 extends in a north- 
westerly and southeasterly, and Highway 49, in a northeasterly and 
southwesterly direction. The  two highways intemect a t  approximately 
right angles a t  a point in Stanly County. On Highway 49 west of the 
intersection there are a number of warning signs, including a ('SLOW 
DANGEROUS INTERSECTION," '(JUNCTION," ('HIGHWAY 52," and a 
"THKOPGH TRAFFIC-STOP" sigu. Similar signs, oi her than a ((THROUGH 
'TRAFFIC-STOP'' sign, were along IIighway 52 to the south of the inter- 
section. 

The two cars collided in the intersection, each car a t  the time being on 
its right-hand side of the road. The Yost car waq damaged on its left 
side from the door to the bumper. I t  proceeded ac210cs Highvay  49 for 
a distance of ninety f w t  illl(1 s t o p p d  a t  or near tht road ditch. Pos t  was 
in a dazed condition and died the next morning. The Hal l  car was dam- 
aged across its front end. I t  traveled on aciosi I I i e l ~ ~ v u y  52 a distalice of 
42 feet. When found, i t  was on its right side. The top via, badly dam- 
aged and its right side was practically demolishc>d. Jus t  how f a r  it 
traveled on its side is not made clear. rill the occupants of the Hal l  car 
were injured. 

The plaintiff's intestate was employed by the Retail Credit Company. 
I n  their answers each individual defendant pleads a counterclaim against 
plaintiff's intestate and his employer for damages cln account of injuries 
sustained by him. On their motion the Credit Company mas made a 
party defendant. 

There were no eyewitnesses to the wreck other than the occupants of 
the two cars. Each defendant testified that  the in j  ~ r i e s  he received pro- 
duced retrograde amnesia, and he could not recall anything immediately 
preceding or a t  the time of thq collision. The wife of neither defendant 
was present. 

The  court below submitted ten issues to the jury. The first three- 
negligence, contributory negligence, and damages-were directed to plain- 
tiff's cause of action. The remaining six were directed to  the two cross 
actions or counterclaims. The jury answered the first three issues in 
favor of plaintiff and returned same as their verdict. From judgment on 
the verdict the individual defendants--hereafter referred to as defend- 
ants-excepted and appealed. 
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Linn (6 S h u j o r d  for p1ainti.f appellee.  
Dectl cC II~itchins, C'raige d C?aige ,  and  Slr~itli, S a p p ,  X o o r e  cf Sn~i t l i  

for  de f endan t  appel lants ,  X y r o n  11. IIall and  iZT i l lmm b ' r a n c i ~  Broaclclu.5. 
C .  11. G'occr for acltlitiontrl d e f p d o n f  c r p p c ~ l / ~ e ,  The I2~'etall ( ' r e d t t  

C o m p a n y .  

BARKHILL, J .  The absence of direct testimoiiy in respect to the cir- 
cumstances surroniiding the collision is provocative of much speculation 
as to just what did happen. Such speculation might well generate con- 
tradictory surmises. But  we are interested 0111,~ ill the fact bituation dis- 
closed by such evidence as the parties were able to produce. 

I f  the two automobiles apl,roacl~cd the intersection a t  approsimatelp 
the same time, then it was the duty of the defe~itlaiits to yield the right of 
way to Yost. This, for two reasow : (1) the Yost car war to t11ci1- right, 
G.S. 50-155 (a ) ,  and ( 1 )  they welc t : , a~e l i~ !g  oou the ser\iei!t highway. 
G.S. 20-158. 

Therc \;.as 110 cycxwitl!ct,a i~cconi!t ,); t l x  c'(~lii.;ion. 111 appr:~i.-i~!g thv 
testimony for the 1 1;rpo.c of tlt.teri;l iiiiiig \ ? . l ~ ~ t l l t ~ r  111~1 .0  is ail!. C I . ~ ~ ! C I I ~ ( '  
of neg!igencc on ~ ! I P  part of tilt> ~!~~L'eud;~iits, i,l that they breachell t!li- 
duty, ~utncient  to \\arrant t l l i~  ~ . ~ i i ) ~ n i s ~ i o i i  of the cause to  a jur?-, \I e : t ~ , (&  

driven in large measure-tllough not altog~thc.1--to thc conritieration of 
the physical facts developed by the tc.ti:l~on,v. Evcn so, physical facth 
are so~netilnes more convincicg than oral tt>.timouy. Powers 7. Sfer71- 
berg ,  213  N.C. 41, 195 S.E. E8. 

The court, in the ebsence of proof to the contrary. map not assume that 
either motorist was operating his vehicle in esce.s of the legal limit per- 
mitted under the ci~~cumstanccs. We review the evidence with that  in 
mind. 

The two automobiles collided within the intersection. They arrived 
a t  the same point a t  the same time. Their approach was so timed that 
both could not proceed in safety. If neither stopped, a collision was 
inevitable. 

The Hal l  car evidentlv entered the intersection ~vlien the Yost vehicle 
was a t  least four feet away. But the fact a motorist on a servient road 
reaches the intersection a 1iairsh1-eaclth ahead of one on the dominant 
highway does not give him the right to proceed. I t  is his duty to stop 
and yield the right of way unless the motorist on the dominant highway 
is a sufficient distance from the intersection to warrant thc a~eumntion 
that he can cross in safety before the other vehicle, operated a t  a renson- 
able speed. reaches the crossing. S. I>. Hill, an te ,  61 ,  and cases cited. 

Shortly after the accident Broaddus, in the presence of Hall, made 
the statement that  he did not see the railroad track or the stop sign. They 
were in a hurry. H e  told the officer that  he did not remember seeing the 



468 I N  T H E  SUPREME COURT. [233 

Yost car until he hit it. When asked if he saw the stop sign, he replied: 
"I won't say I did nor I won't say I didn't; I don't remember seeing the 
sign." While each defendant testified his injury produced a state of 
retrograde amnesia and that is the reason they cannot say whether they 
saw the sign or the Yost car, no such qualification was attached to these 
statements made shortly after the collision. So then, it was for the jury 
to say whether the statements amounted to nothing more than a disavowal 
of memory. 

But the defendants insist the fact t,he Yost automobile continued on 
for a distance of ninety feet, after the collision indicates that Yost was 
traveling at  an excessive speed at  the time. Standing alone and unquali- 
fied by any other circumstance, this fact might compel, or at  least permit, 
that inference. This we need not now decide, for it appears that Yost 
was in a dazed or uiiconscious condition, was mortally wounded, and died 
in less than twenty hours after the collision. I t  may well be he was in 
no condition to apply his brakes or make any other effort to stop his 
vehicle. The distance he traveled after the collision, under the circum- 
stances here disclosed, was for the consideration of the jury. Bailey 11. 

Michael, 231 N.C. 404, 57 S.E. 2d 372. 
The evidence, considered in the light most faroralde to plaintiff, clearly 

warrants the inference that the two automobiles i3r~proached the inter- 
section at  approximately the same time, a i d  defeii~lants failed to see, or 
seeing, failed to heed the presence of Yost approaching the intersection 
on the dominant road. Reeves v. Sfale,y, 220 N.C. 573, 18 S.E. 2d 239. 

The jury's verdict on the first three issues is determinative. Any 
exceptions or assignments of error relied on by defendants which do not 
vhallenge the validity of the trial in respect to the rerdict as rendered 
may be by-passed. Even if they point out error in the trial, the error 
inust be deemed immaterial and harmless. Winborne v. Lloyd, 209 N.C. 
483, 183 S.E. 756; Randle v. Grady, 228 N.C. 159, 45 S.E. 2d 35; I n  re 
Will of Kestler, 228 N.C. 215, 44 S.E. '2d 867; Coach Co. c. Xotor  Lines, 
229 N.C. 650, 50 S.E. 2d 909; Call v. Sfroutl, 232 N.C. 478, 61 S.E. 2d 
342. 

Certain of our highways are built and maintaillet1 in part out of funds 
contributed by the Federal go~ernment. They form links i11 an interstate 
system and are designated as IT. S. highways. They are, nonetheless, 
State highways under the supervision and control of the State Highway 
and Public Works Conlmission. G.S. 20-158 is applicable to these just 
as i t  is to other State highways. The contention that Highway 52 was 
not a dominant or through highway for want of authority in the State 
Commission to so designate it is without validity. 

When a person survives an accident but is unable to testify concerning 
the events leading to the accident, by reason of the loss of memory result- 
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ing from injuries he sustained in the accident, it will be presumed, in the 
absence of evidence to the contrary, that he exercised due care. Anno. 
141 A.L.R. 872. The defendants seek to invoke this rule and assert that 
the court's charge in respect thereto deprives them of the benefit thereof. 
I n  this we cannot concur. 

Presumptions of this type are created to fill a complete hiatus in the 
testimony. They are "bats of the law, flitting in the twilight but dis- 
appearing in the sunshine of actual facts." Mockowik v. Railroad, 196 
Mo. 550. I f  there is any evidence to the contrary, the presumption fades 
out of the picture. I t  cannot be accorded evidential value or probative 
force, or be weighed against the evidence offered. In. re Will of Wall, 
223 N.C. 591, 27 S.E. 2d 728. 

The rule has no application here for the reason there is evidence of 
negligence on the part of defendants to be considered by the jury. On this 
record the loss of memory, if it be a fact-and that was for the jury to 
decide-should not be considered either in favor of or against the defend- - 

ants on the issue of negligence. 
I n  considering this rule it is well to note that the absence of evidence 

of negligence on the part of one of the parties involved in a collision 
cannot be used to create a presumption of negligence on the part of the 
other. 

I n  concluding its charge on the first issue, the court instructed the jury 
as follows : 

"Upon the evidence you are instructed that if the plaintiff has satisfied 
you from the evidence and by the greater weight thereof that the defend- 
ants, in the operation of their automobile were negligent, that is, the 
defendants Hall and Broaddus, and has further satisfied you from the 
evidence and by the greater weight thereof that such negligence was the 
proximate cause of injury and death of the plaintiff's intestate and injury 
to his property, then i t  would be your duty to answer that issue yes. I f  
the plaintiff has failed to so satisfy you, it will be your duty to answer 
that issue no.)' 

This instruction is in general terms and is defective in that it fails to 
point out the particular acts of negligence alleged upon which plaintiff 
must rely, and does not state the facts, supported by evidence, which, if 
found to be true, would constitute negligence on the part of the defend- 
ants. Standing alone, it might be held for error in this respect. Cham- 
bers v. Allen, ante, 195. A consideration of the charge as a whole, how- 
ever, leads to the conclusion the court below pointed out with sufficient 
particularity the acts of negligence relied on, the evidence in support 
thereof, and the facts necessary to be found by the jury to support an 
affirmative answer to the first issue. When it instructed the jury "that 
if the plaintiff has satisfied you . . . that the defendants, in the operation 
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of their autolilobile were negligent . . .," they, as intelligciit men, con- 
sideriilg what the court had theretofore said, must have understood that 
the court meant "negligent in the manner alleged and as heretofore par- 
ticularized by the court." 

Fo r  the purpose of establishing the employer-employee relation exist- 
ing between the additional defendant, Retail Credii Company, and yopt, 
defendants offered evidence tending to show that  the credit company a a s  
paying or had paid compensation to plaintiff under the Workmen's Coni- 
pensation Act. Plaintiff, in rebuttal, testified that  she understood the 
law under which she would have to reimburse the credit company out of 
any recovery she might obtain. There was solne comment in the argu- 
ment on this evidence. I n  respect thereto the court, i n  charging the jury 
on the third issue, instructed it as follom : 

"Sow, gentlemen, in this connection, before I , r i ~ e  you that  rule, 1 
want to give you a further caution. The evidence 1,hicli has been off~red  
and talked about with relatioli to compcn~ation an 1 n h a t  beromc. of it, 
who gets it or n h o  doesn't, if your ~crclict  as to daniagcs should in ally- 
wise be a&ctctl by that  evidence, then this trial ~ ~ o u l d  not represent 
justice, that  would be a mistake. 

"Now if there iq any question in tlie m i d  of any juror as to whether 
you call follow thc iustructions which 1 sliall presently give you as to 
the measure of damages, the yardstick that  you have to apply to this 
evidence,-if there is ally question in your mind as to thiq el idence as to 
c~ompensation, if you will suggest it non I will n-ithdraw a juror and we 
will t ry  the caqe over and We won't have any furthcr trial. I want that  
assurance." 

I n  this the court Tvas careful to caution tlie jury that  any evidence 
regarding the payment to and receipt by plaintiff of compensation under 
tlie Workmen's Compellsatiou .\ct was not to he conridered h~ tliem on 
the issnr of tl:~ulagcs. The statenlcnt was correct. The caution was 
timely. I t  is as favorable to the defendants as to the plaintiff. Certainly, 
tlcfcndant4 were not entitled to cinp credit for the ar~oi ln ts  ~o paid. That  
heing truc, the e14ence had no bearing on the i w w  of damages. 

I n  instrnctiiig the jury on the third issuc, the court gave the correct 
rule on nirarurc of damages to he npplicd in nronpful death cases. .Ifter 
the jury had been out for some time, it returned to the courtroom and the 
foreman s t a t ~ d  to the court: "We would like for yo11 to  explain the yard- 
stick for measuring damages." Thereupon the court again gave the cor- 
rect rule. The foreman then stated : "Vha t  we ~ v c n t  to know is how to 
determine the cash value." I n  answer thereto thta comt explained the 
rule in the language of our deciqions. The foreman, apparently still 
uncertain that  the jury understood the rule as stated, said:  "How are 
we to determine the p r e ~ e a t  cash value of that  worth 1" T o  this the court 
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replied: "The formula which I have given you is the rule laid down by 
the Supreme Court, and I doubt that  I should undertake to elaborate 
upon it further." The jury retired. 

"The court then recalled the jury and gave a mathematical rule for 
the computation of present cash value which was agreed to by counsel 
for all parties." 

I f  there was any error in the instruction on damages respecting the 
rule for ascertaining the present cash value of the net amount the jury 
should find the deceased would have earned but for his untimely death, 
or in declining to elaborate further on the rule, it was rendered harmless 
by the action of counsel in submitting, or having the court submit, a 
mathematical rule to which they agreed. Jus t  what that rule was, the 
record does not disclose. We must presume that it was correct and that 
i t  answered the question of the foreman to the satisfaction of the mem- 
bers of the jury. 

This brings us to the most troublesome exception in the record. Dur- 
ing his argument to the jury, X r .  Shuford, of counsel for plaintiff, drew 
a diagram on the blackboard for the purpose of showing that during the 
next five years defendants may earn some $75,000, and compared that to 
the situation of the widow. On objection and motion for new trial, the 
court cautioned the jury that the financial situation of defendants, so 
f a r  as capacity to respond in damages is concerned, was not a matter for 
the jury to consider; that  it should disregard the argument and render 
its verdict under the instructions of the court without regard to the com- 
parative positions of the parties or the capacity of the defendants to earn 
money, and that the argument was improper and should be erased from 
their minds. 

Again, later, after some further discussion of arguments made by 
counsel, the court instructed the jury:  

('Gentlemen of the jury, any pitiable situation in which the widow 
may find herself and any pitiable situation which the minor child may 
be found is not a circumstance to affect in the least vour verdict in this 
case. The Court will give you the scale that will be necessary for you to 
use in measuring any damage which may be recovered. The Court will 
give you the formula to apply if and when you come to apply the rule, 
and the Court will ask you to abide the rules as they are given and as 
they are announced by the Court. I t  is proper, gentlemen, for lawyers 
for all parties to argue their cases and to tell you what their conception 
of the law is, but in the final analysis it is the duty of the Court to tell you 
what the law is, and when the Court tells you what the law is and what 
the rules are, i t  is your duty under oath, gentlemen, to follow just those 
rules. I f  there is any question whether the jury can do that, I will with- 
draw a juror and direct a mistrial now." 
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The argument made by counsel exceeded the bounds of propriety. I t  
constituted such an appeal to the sympathy of the jury as to warrant a 
new trial unless its prejudicial effect was fully effaced by the court. For 
that reason, we have weighed the question at  some length. The deceased 
was a young man, robust and active. He was a highly satisfactory em- 
ployee. His life expectancy, his ability, and his earning capacity war- 
ranted a finding that the present cash value of his prospective net income 
was substantial. Under all the circumstances, we are unprepared to say 
that the recovery may be considered excessive or above that to be expected 
under the evidence offered. I t  would seem, therefore, that the caution 
of the careful and painstaking judge who presided at  the trial served to 
remove from the minds of the jurors any prejudicial impression aroused 
by the argument. 

We have carefully examined the other exceptive assignments of error 
to which we have not specifically referred. They fail, either severally or 
in combination, to disclose any sufficient cause for disturbing the verdict. 

I n  the trial we find 
No error. 

MRS. T. C. COUNCIL v. DICKERSONS, INC. 

(Filed 18 April, 1951.) 
1. Pleadings SQ 3a, 31- 

Matter in a pleading is irrelevant and should he stricken on motion 
aptly made if it has no substantial relation to the ccmtroversy between the 
parties in the particular action. G.S. 1-153. 

2. Negligence 9 l- 
The law imposes upon every person who enters upon an active course of 

conduct, regardless of whether he does so in his own behalf or under 
contract with another, the positive duty to exercise ordinary care to pro- 
tect others from harm, and calls a violation of that duty negligence. 

3. Highways 8 4b- 
When a contractor undertakes to perform work on a highway under a 

contract with the State Highmap and Public Works Commission he is 
under positive legal duty to exercise ordinary care for the safety of the 
general public traveling over the road on which he if3 working. 

4. Same: Negligence s 16: Pleadings 8 31- 
In an action by a motorist against a road contractor for alleged negli- 

gence causing injury to plaintiff when she undertook to drive across a 
highway being worked on where it intersected the highway on which plain- 
tiff was traveling, allegation that defendant was performing the work 
under contract with the State Highway and Public Works Commission is 
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relevant as stating the circumstance out of which arose the duty owed by 
defendant to the traveling public to exercise ordinary care, and motion to 
strike such allegation was properly denied. 

5. Torts Q S- 

An omission to perform contractual obligation is never a tort unless such 
omission is also the omission of a legal duty. 

6. Highways Q4b: Negligence Q 16: Pleadings Q 81- 
Allegations to the effect that a road contractor performing work on a 

highway under contract with the State Highway and Public Works Com- 
mission failed to provide flagmen and warning signs a t  particularized 
places as ordered to do by the highway engineer acting under the provisions 
of the contract, held irrelevant and should have been stricken on motion 
aptly made since the allegations relate to a breach of contractual obliga- 
tions to the Commission and not the violation of a legal duty to the general 
traveling public. 

7.  Appeal and Error Q 401- 
Exception to the refusal to strike certain allegations from the complaint 

upon motion aptly made will be sustained when the matter is irrelevant 
and its retention in the pleading will cause harm or injustice to movant. 

APPEAL by defendant from B ~ n e ,  J., a t  the February Term, 1951, of 
WAKE. 

Civil action to recover damages for actionable negligence heard upon 
motion to strike allegations contained in the complaint. 

The complaint alleges, in detail, that  on 16 September, 1949, the de- 
fendant, Dickerson's, Inc., a highway contractor, made a contract with 
the State Highway and Public Works Commission whereby the defendant 
agreed "to hard-surface the public highway known as the Apex-McCullers 
Road in  southern Wake County"; that  the defendant entered upon the 
performance of the contract; that  while prosecuting work under the con- 
tract, to wit, on 1 December, 1949, the defendant was guilty of various 
allegedly negligent acts and omissions, which proximately caused injury 
to the plaintiff's person and damage to her automobile, as she approached 
and undertook to  cross the place where the Apex-McCullers Road inter- 
sected with another highway on which she was traveling; and that  by 
reason of the premises the plaintiff is entitled to "judgment against the 
defendant for the sum of . . . $3,300.00 for her personal injuries and 
automobile damages." 

Before answering, demurring, or obtaining an extension of time to 
plead, the defendant moved to strike out these parts of the complaint: 

1. The portion of paragraph 3 alleging that  the defendant contracted 
with the State Highway and Public Works Commission "to hard-surface 
the public highway known as the Apex-McCullers Road in southern Wake 
County." 
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2. The three portions of paragraph 5 averring, in substance, "that the 
plaintiff's injuries and the damages to plaintiff's automobile . . . were 
directly and proximately caused by the negligence of the defendant . . . 
i n  that  the defendant failed" to provide flagmen and warning signs a t  
particularized places along the plaintif 's approach to  the scene of the 
accident as ordered by the engineer of the State Highway and Public 
Works Commission acting under this provision of the contract between 
the Commission and the defendant: ('The contractor shall place and 
maintain such signs, danger lights, and furnish watchmen and flagmen 
to direct traffic as in the opinion of the engineer may be deemed neces- 
sary." 

The presiding judge refused to strike these portions of paragraphs 3 
and 5 from the complaint, and the defendant appealed, assigning such 
ruling as error. 

S i m m s  (e- S i ~ n m s  and  J o h n  M. Sinzms for pluint i f f ,  n p p e l l e ~ .  
Bickett & R a n k s  for d e f e n d a n t ,  appellant.  

ERVIN, J. Motions to strike out separate parts of pleadings are sanc- 
tioned by this provision of the Code of Civil Proceljure: "If irrelevant 
01- redundant matter is inserted in a pleading, i t  may be stricken out on 
motion of any person aggrieved thereby, but this motion must be made 
before answer or demurrer, or before an extension of time to plead is 
granted." G.S. 1-153. 

Matter in a pleading is irrelevant within the purxiew of the statute if 
i t  has no substantial relation to the controversy between the parties in the 
particular action. Ilowell v. Ferguson,  87 N.C. 113. 

N o  occasion arises in the instant case for us to express any opinion as 
t o  whether the plaintiff can sue the defmdant for breach of its contract 
with the State Highway and Public Works Conimi~sion. This is so for 
the very simple reason that  the plaintiff sues for a tort and bases her 
action upon the con~plaint  that  she suffered personal illjury and property 
damage as the proximate consequence of the negligence of the defendant 
in pursuing an affirmative course of conduct, i.e., paring a highway. 

Although the plaintiff sues in tort and not in contract, the contract 
between the defendant and the State IIighway and Public Works Com- 
missiori created the state of thing? which furnished the occasion for the 
tort for reasons stated below. .Tnc.hson P. C c n f r a l  T x - p c d o  Co., 117 Okl. 
245, 246 P. 426, 46 X.L.R. 338. 

The law i n ~ p o w ~  upon every person a h o  enters upon an active course 
of conduct the positirc duty to exercise ordinary care to  protect others 
from hann ,  and calls a riolotion of that duty negligence. I t  is immaterial 
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whether the person acts in his own behalf or under contract with another. 
Prosser on Torts, section 33. 

When the defendant undertook to perform the promised work under 
his contract with the State Highway and Public Works Commission, the 
positive legal duty devolved upon him to exercise ordinary care for the 
safety of the general public traveling over the road on which he was 
working. Furlough v. Highway Commission, 195 N.C. 365, 142 S.E. 230, 
rehearing denied in 196 N.C. 160, 144 S.E. 693; Evans v. Construction 
Co., 194 N.C. 31, 138 S.E. 411; Ilughes v. Lassiter, 193 X.C. 651, 137 
S.E. 806; K a h m  v. Dilts, 222 Iowa 826, 270 N.W. 388 ; Toler u. Hawkins, 
188 Okl. 58, 105 P. 2d 1041. 

The judge rightly refused to strike out the bare allegation of para- 
graph 3 of the complaint that the defendant contracted with the State 
Highway and Public Works Commission to "hard-surface . . . the Apex- 
JdcCullers Road." That allegation must be read in combination with 
succeeding allegations o f  the complaint that the plaintiff was injured in 
her person and property by the negligent conduct of the defendant while 
it was actually working on the road under its contract with the Commis- 
sion. When these allegations are thus read, they state facts showing 
that the defendant owed the plaintiff as a member of the traveling public 
the positive legal duty to exeEcise ordinary care to protect her from harm 
at the time and place named in the complaint because it was then and 
there engaged in an active course of conduct, i.e., paving a highway, under 
its contract with the State Highway and Public Works Commission; 
that the defendant violated this legal duty; and that such violation of 
this legal duty proximately resulted in injury to the plaintiff's person 
and property. Thus the allegation of paragraph 3 of the complaint bears 
a substantial relation to the controversy between the parties when it is 
considered contextually. 

But it is otherwise with respect to the three portions of paragraph 5 
of the complaint challenged by the defendant's motion to strike. When 
these particular allegations are reduced to simple terms, they merely 
charge that the defendant inflicted injury on the plaintiff's person and 
property by failing to perform an agreement embodied in its contract with 
the State Highway and Public Works Commission whereby the defendant 
promised to station flagmen and to place warning signs at  such places as 
the engineer of the State Highway and Public Works Commission should 
designate while the road was being paved. To be sure, the allegations 
under scrutiny undertake in general terms to characterize the nonper- 
formance of the promise as negligence. An omission to perform a con- 
tract obligation is never a tort, however, unless that omission is also the 
omission of a legal duty. Franceschi 1:. De Tord,  71 F.  2d 95 ; dttleboro 
M f g .  Po. a. Frankfort Marine, e tc . ,  Ins. Co., 153 C.C.A. 337, 240 F. 573; 
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Dantzler Lumber & Export Co. v. Columbia Cmuai ty  Co., 115 Fla. 541, 
156 So. 116; Dice v. Barbour, 161 Ky. 646, 171 S.W. 195, L.R.A. 1916 F, 
1155 ; Tut t le  v. George H. Gilbert Mfg.  Co., 145 Mass. 169, 13 N.E. 465 ; 
C'ox v. Mason, 89 App. Div. 219, 85 K.T.S. 973; Frank v. &fundel, 76 
App. Div. 413, 78 N.Y.S. 855; Dustin zl. Czwtis, 74 N.H. 266, 67 A. 220, 
11 L.R.A. (N.S.) 504, 1 3  Ann. Cas. 169. 

While it required the defendant to exercise ordinary care for the safety 
of the general public traveling over the highway on which the defendant 
was working, the law did not impose upon the defendant a duty to obey 
the orders of the engineer of the State Highway and Public Works Com- 
mission respecting the stationing of fla&en and thi? placing of warning 
signs. Any such obligation was simply a creature of contract. This 
being true, the portions of paragraph 5 of the complaint under attack 
aver a breach of a contract obligation, and not a violation of a duty 
imposed by law. IIence, this matter has no substantial relation to the 
controversy between the parties as to whether tlie plaintiff suffered 
injury to her person and property on account of actionable negligence on 
the part of the defendant, and ought to have been stricken from the com- 
plaint pursuant to the defendant's motion. 

Inasmuch as the complaint is so phrased as to give an exaggerated 
prominence to this irrelevant matter, we are constrained to hold that the 
retention of such matter in the pleading will cause harm or injustice to 
the defendant. Hinson v. Brit t ,  232 N.C. 379, 61 S.E. 2d 185. The 
action is remanded to the Superior Court of Wake County with directions 
that an order be entered striking out the three portions of paragraph 5 
of the complaint designated with particularity in the defendant's motion. 

Error and remanded. 

SALLIE COUNCIL v. DICKERSON'S, INC. 

(Filed 18 April, 1951.) 

APPEAL by defendant from Bone, ,I., at the February Term, 1951, of 
WAKE. 

Civil action to recover damages for actionable negligence heard upon 
motion to strike allegations from complaint. 

This is a companion case to the action this day decided entitled Mrs. 
T .  C. Council versus Dickers~n's ,  Inc. The plaintiff, who was riding in 
the automobile belonging to Mrs. T. C. Council, sued the defendant for 
damages for personal injury allegedly sustained by her in the same acci- 
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dent. She couched her complaint in practically the same language as 
that  employed in the complaint in the illrs. T. C.  Council case, and the 
defendant moved to strike therefrom allegations virtually identical with 
those set out in its motion in the X r s .  T. C. Council case. The presiding 
judge made rulings on the motion similar to those made in  the Mrs. T. C. 
Council case, and the defendant appealed, assigning such rulings as error. 

S i m m s  d S i m m s  and John  111. Sinznls for plaintiff, appellee. 
Bickett d Banks  for defendant, appellant. 

ERVIPU', J. For  the reasons stated in the X r s .  T. C.  Council case, this 
cause is remanded to the Superior Court of Wake County with directions 
that  an order be entered striking out the three portions of paragraph 5 
of the complaint designated with particularity in the defendant's motion. 

Error  and remanded. 

STATE v. HOYLE BENTON BUCHANAN. 

(Filed 18 April, 1951.) 

1. Intoxicating Liquor g 4- 
Possession of any intoxicating liquor for the purpose of sale, except as  

authorized by lam, is unlawful, and possession within the meaning of the 
statute may be actual or constructive. G.S. 18-32. 

8. Intoxicating Liquor § 9b- 

Proof of possession of more than one gallon of spirituous liquors a t  one 
time, whether in one or more places, constitutes prima facie evidence of 
possession for sale. G.S. 18-32. 

3. Criminal Law § % 

Defendant's plea of not guilty puts in issue every element of the offense 
charged. 

4. Intoxicating Liquor § 9d- 

Evidence tending to show that defendant operated a rooming house and 
that the officers found more than one gallon of tax-paid whiskey in the 
two rooms occupied by him, is sufficient to make out a prima facie case 
and overrule defendant's motion to nonsuit in a prosecution under G.S. 
18-32. 

APPEAL by defendant from I lntch,  Spccinl Judge,  a t  December Term, 
1950, of WAKE. 



478 I N  T H E  SUPREME COURT. [233 

Criminal prosecution upon a warrant issued out of the City Court of 
Raleigh, City of Raleigh, Wake County, North Carolina, charging that 
Hoyle Benton Buchanan did on 24 June, 1950, at and in the City of 
Raleigh "unlawfully sell, barter, transport, import, export, deliver, fur- 
nish,.purchase or possess, intoxicating liquor for the purpose of s a l e  
to m t ,  forty-nine pints of tax-paid whiskey, against the form of the 
statute," etc., heard de notlo in Superior Court on appeal thereto from 
judgment of said city court. 

Defendant pleaded not guilty. 
Upon the trial in Superior Court, the State offered evidence, briefly 

stated in the light most favorable to the State, as fallows: 
On 24 June, 1950, defendant was in charge of, and living in a rooming 

house in the 300 block of South Blount Street in the city of Raleigh, for 
probably six or seven months. Steps lead up to a large room or hallway. 
Around this hall are small adjoining rooms. There is a door from the 
hall into each room, and connecting doors between all rooms. Officer 
Goodwill testified in pertinent par t :  "I found which room was occupied 
by Buchanan,-the one on the south and southeast corner. We went in 
that room. I n  one of the rooms, he has two rooms there that he claims. 
I n  one of those rooms we found 7 pints of tax-paid whiskey . . . I n  the 
adjoining room, as I say, each room is joined. The door from that room 
was open into the adjoining room. I n  that room we found 8 pints of 
whiskey and a broken pint bottle which was about a fifth full, and a 
broken fifth bottle which had just a small amount in it, I'd say a table- 
spoon . . . We went into all the rooms and we found whiskey in seven 
of the rooms . . . 8 broken pints and a broken fifth in one room; in the 
next . . . 8 pints . . . in another 8 pints . . . one of them was locked; 
we never did get into that;  . . . in another room there were 8 pints . . . 
in another . . . 7 pints, a total of 48 pints . . . This is the whiskey. 
The whiskeys were in bags . . ." 

Officer Peebles testified in pertinent part:  "I wen]; on up to the room 
that Buchanan told me several times was his room, and I went in that 
room and the one on each side, the one just east of his room, and the 
one joining at  the west. They were optln from his room . . . When I 
went in his room I found 7 pints in Buchanan's room; there were 7 pints 
in the room adjoining on the east side, and . . . 8 pmts in a bag in the 
room joining his on the west; then there was a piece of a pint . . . I 
found 22 full pints in the two rooms." 

.4nd Officer Nichols testified in pertinent part:  "The doors were un- 
locked between the rooms we went into. You can go from Buchanan's 
room to each of the other rooms without unlocking any doors . . . I was 
in Buchanan's apartment, two rooms ; we found several pints there." 
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The State also offered, over objection by defendant, evidence tending to 
show that the officers had observed the place since Buchanan has been 
in charge of it, two or three Saturday nights during the month, and had 
seen "considerable traffic in and out other than the roomers . . . people 
drive up, park their cars, go in and stay a while, and come out." And 
Officer Nichols, without objection by defendant, testified to like effect. 

Defendant offered no evidence, but reserved exceptions to denial of his 
motions, aptly made for judgment as of nonsuit. 

Verdict : Guilty as charged. 
Judgment: Confinement in common jail of Wake County for a term 

of nine months and assigned to work the public roads "under the order 
and direction'' of the State Highway and Public Works Commission. 

Defendant appeals to Supreme Court, and assigns error. 

Attorney-General McMullan, Assistant Attorney-General Bruton, and 
Walter F. Brinlcley, Member of Staff,  for the State. 

Jones & Farmer for defendant, appellant. 

WIXBORNE, J. Defendant, on this appeal, challenges, in the first in- 
stance, the correctness of the action of the trial court in overruling his 
demurrer to the evidence under provisions of G.S. 15-173. 

I n  this State G.S. 18-32 declares it unlawful for any person to have or 
keep in possession for the purpose of sale, except as otherwise authorized 
by law, any spirituous liquor, and proof of the possession of more than 
one gallon of spirituous liquors at  any one time, whether in one or more 
places, shall constitute prima facie evidence of the violation of this 
section. 

Possession, within the meaning of this statute, G.S. 18-32, may be 
either actual or constructive. S .  v. Lee, 164 N.C. 533, 80 S.E. 405 ; S. v. 
Meyers, 190 N.C. 239, 129 S.E. 600; S. v. Penry, 220 N.C. 248, 17 S.E. 
2d 4 ;  S. v. Webb, ante, 382. 

I n  the Meyers case, supra, it is stated: "If the liquor was within the 
power of the defendant, in such a sense that he could and did command 
its use, the possession was as complete within the meaning of the statute 
as if his possession had been actual." 

The defendant here, by his plea of not guilty, put in issue every element 
of the offense charged. S. T. Neyers,  supra; 8. v.  Harvey, 228 N.C. 62, 
44 S.E. 2d 472 ; 8. v. f l e d r i c k ,  232 N.C. 447, 61 S.E. 2d 349 ; S. v.  
Webb, supra. 

The question therefore arises here as to whether there is evidence suffi- 
cient to support a finding by the jury, beyond a reasonable doubt, that 
defendant had in his possession, actual or constructive, more than one 



480 I N  THE S U P R E M E  COURT. [233 

gallon of spirituous liquors. While the record on appeal recites evidence 
from which the jury might have found otherwise, we are of opinion and 
hold that  the quoted portions of the evidence are su6.cient to  make out a 
prima facie case against defendant on the charge of unlawful possession 
of more than one gallon of spirituous liquors on 24 June,  1950, within 
the meaning of G.S. 18-32. - 

This case is distinguishable in factual situation from the case of S. v.  
Hmford ,  212 N.C. 746, 194 S.E. 481, on which defendant relies. I t  too 
is distinguishable from S. c .  Webb, supm.  

Other assignments of error have been giren due attention and are found 
to be without merit. 

Hence, in the judgment below, we find 
:No error. 

CLARA BLAKE v. CITY O F  CONCORD, ET AL. 

(Filed 18 April, 1951.) 

1. Municipal Corporations 5 14a: Trial § Slc-Charge held supported by 
inference of fact arising upon the facts in evidence. 

The evidence disclosed that in the middle of an eight foot sidewalk 
there was a hole two and one-half to three feet long and two feet wide 
which had been refllled with tamped dirt differing in color from the side- 
walk, and that a t  the time of the injury the dirt was two and one-half to 
three inches below the level of the sidewalk. Plaintifl? testified that pedes- 
trians standing in front of the hole obstructed her vision, that when they 
moved aside to permit her to pass, she stepped into the hole and fell to 
her injury, and that she did not see the hole until after she fell. Held: 
That plaintiff must have seen the hole before stepping into it is a per- 
missible inference of fact upon the facts in evidence, and therefore an 
instruction by the court to the effect that a person sui juris who selects a 
dangerous way when a safe - ~ a y  is open to use is guilty of contributory 
negligence, cannot be held for error. 

2. Trial 5 l9-- 
Inferences of fact are for the jury and not the court. 

3. Negligence 5 1- 

The physical facts a t  the scene may outweigh t h ~  testimony of some 
of the witnesses. 

APPEAL by plaintiff from B e n n e t t ,  Specirrl ,Tudge, November Term, 
1950, of CABARRUS. 

Civil action to recover damages for personal injuries suffered by plain- 
tiff when she fell on one of the public sidewalk. of the City of Concord 
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due to an open hole or depression alleged to have been negligently dug 
or allowed to remain therein. 

There is allegation and evidence to the effect that sometime prior to 
25 April, 1950, the defendants dug a hole or excavation in the cement 
sidewalk on the west side of North Union Street in the City of Concord 
to locate a leak in an underground pipe from a nearby restaurant. After 
locating and repairing the leak, the hole was refilled with dirt, ,packed 
down with a tamper, gravel placed on top, and left in this condition to 
settle before covering over with new cement or asphalt. 

According to the plaintiff's evidence "the hole was about two and oiie- 
half to three feet long and about two feet wide." And according to plain- 
tiff's sister, "it was about three feet from the curb . . . and two feet 
from the building, I would think." 

Plaintiff further testified that the clay which had been put into the 
hole "was irregular and did not come up to the pavement; . . . I would 
say two and one-half to three inches.'' 

On Sunday afternoon about 6 :30 p.m., the plaintiff came along North 
Union Street, did not see the hole or excavation in the sidewalk because 
of three men and a girl standing there in front of the hole engaged in 
conversation, whom she asked to let her pass, and she says, "when they 
did move, being in front of the hole, I didn't have clear vision and stepped 
right into the deep hole and rough pavement and lost my balance and fell 
out into the street and crushed my arm, my wrist and little finger on the 
pavement. . . . 1 couldn't see the hole for the men there. . . . My shoul- 
der was knocked out of place; . . . my elbow was hurt. . . . I looked 
at the hole after I fell . . . and that is when I noticed it." 

The defendant's evidence is to the effect that when the hole was refilled 
with dirt and gravel "it was up level with the sidewalk." The sidewalk 
was examined by the City Superintendent of Streets and another em- 
ployee on the morning following plaintiff's accident, and "the hole was 
down something like half an inch at  the lower end, and around the edge 
it had settled a little bit ;  . . . approximately half an inch, and in the 
middle it was almost level. The surface was hard." 

Plaintiff's nephew and witness, William B. Cothran, testified: "I 
didn't have any trouble seeing this place when I went by. . . . I didn't 
pay any attention to the hole, just avoided i t  as I passed. . . . I could 
easily step orer it or to the side." Cross-examination: "I saw the hole 
the day after the plaintiff fell. I t  was then safe, had been worked on. 
. . . I saw it from my car, it might not have been the next day." 

The jury answered the issues of negligence and contributory negligence 
in the affirmative and awarded no damages. 

From judgment on the ~erd ic t ,  the plaintiff appeals, assigning errors. 
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E. T .  Bost, Jr., and W .  Presfon Whi te ,  Jr., for plainti f ,  appellant. 
Hartsell & Ifartsell and C. S .  Morgan, Jr., for defendant, C i t y  of 

Concord, appellee. 
Jones & Small and John Hugh  W i l l i a m  for defendant, Board of Light 

& Water Commissioners, appellee. 

STACY, C. J. The following excerpt from the charge constitutes the 
only exception brought forward and discussed in plaintiff's brief: "Our 
court has held in Groome v. Statesville (207 N.C. 535), that if there are 
two ways open to a person to use-one safe and the 01 her dangerous-the 
choice of the dangerous way with knowledge of the danger constitutes 
contributory negligence, and where a person sui juris, that is, above the 
age of minority, and so on, knows of a dangerous condition and volun- 
tarily goes into the place of danger, he is guilty of contributory negli- 
gence which will bar his recovery." 

The plaintiff has no quarrel with this instruction as an abstract state- 
ment of the law, applicable to the facts in the Groome Case, but as applied 
to the facts of the instant record, she contends that serious injury was 
occasioned to her suit, because of its impertinency and distracting or 
misleading effect. S .  v. Sally, ante, 225, 63 S.E. 2d 151; S. v. Lee, 193 
N.C. 321, 136 S.E. 877; S .  v. Bryson, 200 N.C. 50, 156 S.E. 143; S .  21. 

Anderson, 222 N.C. 148, 22 S.E. 2d 271. 
The inapplicability of the instruction, so plaintiff iiays, arises from the 

fact that she had no previous knowledge of the defective condition of 
the street; that she was warranted in acting on the assumption the author- 
ities of the city had used ordinary care in the discharge of their duty to 
keep the sidewalk reasonably safe for pedestrian travel, Russell v. Monroe, 
116 N.C. 720, 21 S.E. 550, and that hence she never was presented with 
the choice of using a safe or a dangerous way to pasrl the hole or depres- 
sion in question. 25 Am. Jur.-Highways, Sec. 462. 

I t  is conceded that plaintiff states a sound principle of law, applicable 
to the facts as outlined which she thinks is pertinent here, but which 
the defendants say is impertinent to the facts of the present record, 
because according to the plaintiff's own testimony the hole or depression 
in the sidewalk was necessarily visible and apparent to any person exer- 
cising reasonable care and keeping a proper lookout. Pitzgerald v. 
Concord, 140 N.C. 110, 52 S.E. 309; Rivers v. H'ilson, nnfe ,  272, 63 S.E. 
2d 544. I t  is contended that a hole in the middle of an eight-foot concrete 
sidewalk 21,$ to 3 feet long, 2 feet wide, and 21L2 to 3 inches deep and dif- 
fering in color from the pavement, could hardly be unnoticed by a pedes- 
trian who was at  all observant of the path ahead. Watlcins v. Raleigh, 
214 N.C. 644, 200 S.E. 424. I f  other pedestrians on the sidewalk mo- 
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mentarily obstructed the plaintiff's view, the hole or depression would 
necessarily loom into focus immediately upon their stepping aside or 
clearing the pathway, SO the defendants assert. They further say that 
they could not foresee or anticipate a situation comparable to the one 
described by the plaintiff, and that they are liable only for negligence 
and are not insurers of the plaintiff's safety. Gettys v. Town of Marion, 
218 N.C. 266, 10 S.E. 2d 799; Walker v. Wilson, 222 N.C. 66, 21 S.E. 
2d 817; Beaver v. China Grove, 222 N.C. 234, 22 S.E. 2d 434; Ferguson 
v. Asheville, 213 N.C. 569, 197 S.E. 146, and cases cited. 

The conflicting contentions and theories of the parties arise from 
different interpretations and conceptions of the operative facts. Both 
positions are supported by seemingly permissible inferences from the 
record, with neither compellable as a matter of law, hence the case was 
properly submitted to the jury. Inferences of fact are for the twelve, not 
the court. The physical facts of a case sometimes outweigh the testi- 
mony of some of the witnesses. Powers v. Sternberg, 213 N.C. 41, 195 
S.E. 88. There can be no debate over a fact once established. The wit- 
nesses may see or understand it differently, but this would not change 
the fact. I t  is this difference of opinion or different understanding of 
the witnesses which calls for the intervention of a jury to determine the 
fact in dispute. Eere, the trial court regarded the evidence as sufficiently 
equivocal to require the aid of a jury to determine the exact facts of the 
case, and, therefore, he called in the twelve. 

I t  would seem that the following doubtful queries or jury matters are 
presented by the record : 

Was the hole or depression as deep and dangerous as plaintiff says? 
Why did she not see i t ?  
I f  unsafe and clearly so, Was there an obviously safe passageway 

around i t ?  
Where does the fault or blame lie? 
The jury has answered, attributing the injury to the negligence of 

both parties. We cannot say there was error in the trial, or that the 
challenged instruction was harmful or prejudicial to the plaintiff's cause. 

On the record as presented, the verdict and judgment will be upheld. 
No  error. 
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CLYDE BUTLER, ADMINISTRATOR OF CARSON EUGENE: BUTLER, DECEASED, 
v. J. R. ALLEN AND BOBBY ALLEN, BY HIS GUAILDIAN AD LITEM, J. R. 
ALLEN. 

(Filed 18 April, 1951.) 
1. Trial 5 22a- 

On motion to nonsuit, the evidence is to be considlered in the light most 
favorable for plaintiff, giving him the benefit of all reasonable inferences 
fairly deducible therefrom. 

2. Automobiles § 17- 

While ordinarily a motorist proceeding a t  a lawful and reasonable speed 
is not liable for injuries to a child who darts from behind another vehicle 
or other object into the street so suddenly that  he cannot avoid striking 
the child, where the motorist travels at a speed in excess of the statutory 
limit or greater than is reasonable and prudent under the existing condi- 
tions he is not relieved of liability if his excessive speed prevents him 
from avoiding the accident after he saw or should have seen the child in 
the exercise of due care. 

3. Automobiles l2a- 
I t  is unlawful for a motorist to drive a t  a speed greater than is reason- 

able and prudent under the existing conditions, and the fact that the speed 
of a vehicle is lower than the statutory limit does not relieve the driver 
of the duty to decrease speed when special hazards exist with respect to 
pedestrians or other traffic. G.S. 20-141 ( a )  ( c ) .  

4. Negligence 1- 

The standard of care required by law is always that care which a reason- 
ably prudent man would exercise under the same or rlimilar circumstances. 

5. Automobiles 1Sh (2)-"Sudden appearance doctrine" held not  t o  
justify nonsuit in this  action for  death of child s t ruck on  street. 

Evidence tending to show that  the driver of a car was proceeding north- 
erly a t  a speed of sixty miles a n  hour on a street in a town along a block 
on which several houses fronted, that a wagon was llroceeding in a south- 
erly direction along the street, that intestate, a five-year-old boy, was on 
the west side of the street and other children were playing on the side- 
walk on the opposite side thereof, and that the boy suddenly ran into the 
street from behind the wagon into the path of the car, and was struck 
some twenty-five to fifty feet north of a n  intersection, held sufticient to 
he submitted to the jury upon the question of whether the driver was 
guilty of negligence in speeding and, if so, whether it was a proximate 
cause of the injury and death of intestate. 

BARNHILL, J., concurring. 

~ ~ P P E A L  by  plaintiff f r o m  Godwin,  h'pecial J u d g e ,  December Term,  
1950, of CABARRUS. 

This is a n  action instituted to  recorer damages for  the  wrongful dea th  
of plaintiff's intestate, Carson Eugene Butler, a boy five years  of age. 
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H e  died as the result of injuries sustained, on 12 November, 1948, from 
being struck by an automobile owned by the defendant J. R. Allen, while 
being driven by his minor son, the defendant Bobby Allen. 

At the conclusion of the plaintiff's evidence, the defendants moved for 
judgment as of nonsuit, the motion was allowed, and the plaintiff ap- 
peals, assigning error. 

John Hugh Williams for plaintiff. 
B. S. Brown, Jr., Hugh Q. Alexander, and R. Furman James for 

defendants. 

DENNY, J. The evidence, when considered in the most favorable light 
to the plaintiff, tends to establish the following facts: the defendant, 
Bobby Allen, at  the time of the accident, was driving his father's auto- 
mobile in a northerly direction on South Juniper Street, in Kannapolis, 
N. O., at  a speed of sixty miles an hour, and struck the plaintiff's intes- 
tate when he ran into the street from behind a wagon which was pro- 
ceeding in a southerly direction on said street. The child was struck at  
a point in the street somewhere between 25 and 50 feet north of the inter- 
section on South Juniper and West C. Streets, and "was knocked forward 
and North on the road, 12 to 15 feet." The body of the child came to 
rest about three feet from the curb on the west side of the street. The 
street is 26 feet wide, paved from curb to curb, and is slightly upgrade in 
the direction in which the Allen car mas traveling. There were skid 
marks in the street which started 10 or 12 feet north of where plaintiff's 
intestate was lying, and continued north about 35 or 40 feet. The auto- 
mobile came to rest on the east side of the street, 52 feet from where the 
plaintiff's intestate lay. The right rear wheel of the Allen car was 
against the curb with the front end headed across the street. There were 
some children on the sidewalk on the opposite side of the street from 
where the plaintiff's intestate attempted to cross the street. The Allen 
car and the wagon referred to herein were the only vehicles on the street 
at  or near the scene of the accident at the time it occurred. The wagon 
had a bed on i t  which was about waist high. "It was a shallow top." 
The evidence would indicate the accident may have occurred in a resi- 
dential district. There is a grocery store, service station and barber shop 
at the intersection of South Juniper and West C. Streets, according to 
the testimony of the witnesses, and at  least four residences on the west 
side of the street in the block in which the accident occurred. Be that 
as it may, the plaintiff never undertook to clarify the facts in this respect. 

The question for determination is whether the evidence adduced in the 
trial below, when considered in its most favorable light for the plaintiff, 
together with the reasonable inferences fairly deducible therefrom, as it 
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must be on motion for judgment as of nonsuit, is sufficient to carry the 
case to the jury on the issue of defendants' negligence. We are inclined 
to the view that it is sufficient to do so. Edwards v. Cross, ante, 354, 
64 S.E. 2d 6;  Chambers v. Allen, ante, 195, 63 8.13. 2d 212; Thomas 
v. Motor Lines, 230 N.C. 122, 52 S.E. 2d 377; Bundy v. Powell, 229 
N.C. 707, 51 S.E. 2d 307. 

Ordinarily, where a motorist is proceeding at  a lawful rate of speed 
and such speed is reasonable and prudent under the circumstances then 
existing, he is not liable for injuries to a child who darts from behind 
another vehicle or other object in front of his automobile so suddenly that 
he cannot stop or otherwise avoid the injury. Kennedy v. Lookadoo, 203 
N.C. 650, 166 S.E. 752; Henklemann v. Metropolitan Life Ins. Co., 180 
Md. 591, 26 A. 2d 418; Peabody Coal Co. v. Industn'al Commission, 308 
111. 133, 139 N.E. 7. See also the case of Fox v. Bm-low, 206 N.C. 66, 
173 S.E. 43. But, on the other hand, where one is driving an automobile 
a t  a speed in excess of the statutory limit, or at a greater speed than is 
reasonable and prudent under the conditions then existing, the mere fact 
that a child suddenly runs in front of the moving vehicle, does not neces- 
sarily relieve the driver from liability. There still remains the question 
whether the negligent driving of the automobile made it impossible for 
the driver of the car, under the circumstances, to avo,d the accident after 
seeing the child, or whether by the exercise of reasonable care, such driver 
could have seen the child in time to avoid the injury Goss v. Williams, 
196 N.C. 213, 145 S.E. 169; ilfoore v. Powell, 205 N.C. 636, 172 S.E. 
327; Kelly v. Humucker ,  211 N.C. 153, 189 S.E. 664. 

I t  is provided in G.S. 20-141, subsection (a ) ,  thxt "No person shall 
drive a vehicle on a highway at a speed greater than is reasonable and 
prudent under the conditions then existing." And it is further provided 
in subsection (c) of the same statute that the fact that the speed of a 
vehicle is lower than that fixed by statute, such fact does not relieve the 
driver from the duty to decrease his speed when special hazards exist with 
respect to pedestrians or other traffic, and "speed shall be decreased as 
may be necessary to avoid colliding with any person, vehicle, or other 
conveyance on or entering the highway in compliance with legal require- 
ments and the duty of all persons to use due care.'' 

The due care required in fixing responsibility for negligence is the rule 
of the prudent man. The standard is always that care which a reason- 
ably prudent man should exercise under the same or similar circum- 
stances. Rea v. Simowifz ,  225 N.C. 575, 35 S.E. 2d 871. And, as stated 
by Barnhill, J., in speaking for the Court in the last cited case: "The 
quality of care required to meet the standard must be determined by the 
circumstances in which plaintiff and defendant were placed with respect 
to each other. And whether defendant exercised or failed to exercise 
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ordinary care as understood and defined in our law of negligence is to be 
judged by the jury in  the light of the attendant facts and circumstances." 

This is a borderline case, but in view of the fact tha t  the evidence dis- 
closes the presence of children on the sidewalk near the scene of the acci- 
dent a t  the time of its occurrence, and that  a number of families were 
living in  the block in which the accident occurred, coupled with the 
further testimony as to the speed of the car, the evidence is sufficient, i n  
our opinion, to  justify the submission of the case to the jury. We think 
i t  should be left to the twelve to say whether the defendant Bobby Allen 
was guilty of negligence in the operation of his father's car, and, if so, 
whether such negligence was the proximate cause of the injury and death 
of the plaintiff's intestate. Hughes v. Thayer, 229 N.C. 773, 51 S.E. 2d 
488 ; Sparks v. Willis, 228 N.C. 25, 44 S.E. 2d 343 ; Smith v. Milker, 209 
N.C. 170, 183 S.E. 370. 

The judgment of the court below is 
Reversed. 

BARNHILL, J., concurring: The eridence considered in the light most 
favorable to plaintiff tends to show that  defendant operated his auto- 
mobile through a built-up area a t  a street intersection in  Kannapolis a t  
about sixty miles per hour. H i s  conduct, in so doing, evidenced a wanton 
indifference to the safety of others. Such use of an  automobile converts 
i t  into a deadly weapon. And one who, by the reckless use of a deadly 
weapon, injures or kills another is both criminally and civilly liable. I t  
is  on this theory of liability I concur. 

STATE v. JOHNNY RUSSELL. 

(Filed 18 April, 1951.) 

1. Criminal Law g 81c (1)- 
Where upon defendant's confession admitted in evidence, which was 

not challenged or repudiated by him, he is guilty of murder in the second 
degree a t  least, his contention that in the manner in which the court per- 
mitted the solicitor to cross-examine his witnesses and in the general con- 
duct of the trial, the court impeached the testimony of witnesses and con- 
veyed an expression of opinion to the jury on the merits in violation of 
G.S. 1-180, is feckless, and any error in this respect will be held harmless 
upon appeal from conviction of second degree murder. 

3j. Criminal Law 8 8 1 b  
Where the charge of the court is not in the record it will be assumed 

that the charge properly instructed the jury upon the law arising upon 
the evidence. 
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APPEAL by defendant from Rudbill, J., January Term, 1951, of 
BUNCOMBE. 

Criminal prosecution on indictment charging the defendant with the 
murder of one Willard Jackson. 

The record discloses a confession on the part of the defendant. I n  i t  
he says that on Saturday, 29 July, 1950, Willard Jackson came to his 
place of business, 26 Clingman Avenue, Asheville, began cursing, '(walked 
up to me and smacked me across the face. I saw a gun in his pocket." 
The defendant ordered him from his premises. "He went on up the street 
and said he was going to kill me before dark." The defendant then says 
he went home, got his pistol, put it in his pocket and returned to Cling- 
man Svenue "where Willard Jackson was standing." When the defend- 
ant came within 10  or 1 2  feet of Jackson, he called to him. Jackson 
turned around, so he says, and "I started shooting at  him. I thought that 
Jackson might shoot me and I was so mad that I started shooting at  him 
when I saw him. I shot Jackson till I saw him fall." 

The forgoing is taken from the defendant's confession which he gave 
to one of the officers after his arrest. 

On the trial, the defendant testified that he did not go to his house to 
get, his pistol but got it out of his laundry or place of business and stayed 
at his home for sometime, hoping that he would not again come in contact 
with the deceased who was a violent and dangerous man; that when he 
did return and approached the point where the deceased was standing, 
the deceased drew his knife and started towards the defendant; that he 
thereupon shot one time and missed the dtveased and as the deceased kept 
coming towards him, he fired two or three more shots which were fatal;  
that they were facing each other when the shooting started. 

The defendant sought to justify the killing on the grounds of self- 
defense. 

The doctor who examined the deceased testified that he found two bullet 
wounds, one in the right back, 3 or 4 inches over the middle of the spine, 
and the other in the back of the head ; that in his opinion the first did and 
the second could have caused his death. "I don't think Willard lived 
long. I think he was dead on arrival at  the hospital." 

Verdict: Not guilty of murder in the first degree; guilty of murder in 
the second degree. 

Judgment: Imprisonment in the State's Prison for a term of not less 
than 25 nor more than 30 years. 

Defendant appeals, assigning errors. 

Attorney-General ;IlcMul2nn and Assistanf Attorney-General Moody 
for the State. 

I .  C. Crawford and George Pennell for defendnnf. 
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STACY, C. J. The record discloses no challenge to the voluntariness of 
defendant's confession, either before or after its reception in evidence; 
nor was there any repudiation, disavowal, or denial of the statements 
contained therein, save the defendant's testimony to the effect that he 
"was all upset and had been worried to death all morning." S. v. Rogers, 
ante, 390. On the strength of the confession, the jury was fully justified 
in returning the verdict they did, albeit the confession seems to have been 
offered only in corroboration of the officer's testimony. 

The defendant took a number of exceptions to the manner in which the 
solicitor cross-examined his witnesses and to the general conduct of the 
hearing. He  contends that these exceptions, taken as a whole, or in their 
totality, if not singly, make it quite clear that the presiding judge inad- 
vertently allowed the solicitor to take charge of the proceeding. 

For example, the solicitor was allowed to ask one of defendant's wit- 
nesses on cross-examination if he did not know "that John Dailey is the 
man that is financing this trial?" This was before the defendant had 
gone upon the witness stand and his character had not then been put in 
issue. S. v. Fowler, 230 N.C. 470, 53 S.E. 2d 853; S. v. Choate, 228 N.C. 
491, 46 S.E. 2d 476. The answer was, "I do not know." Then, this 
question: "Do you know this entire shooting occurred over a white liquor 
war here between the deceased and this Johnny Russell and John Dailey 
and another white man here in town? Objection. Answer: "No, Sir, 
I don't know what the trouble was." 9 n d  this further question: "What 
were you talking to John Dailey about here a while ago in the courtroom? 
Objection. "He is a well known bootlegger here in town, isn't he?" Ob- 
jection sustained. 

Similar questions were asked other witnesses and in this way, the de- 
fendant contends, his character was impeached and his defense preju- 
diced, notwithstanding the seemingly harmless and even favorable answers 
to the questions. S. v. Jones, 229 N.C. 276, 49 S.E. 2d 463. Of course, 
it is possible for the court, by the manner of conducting the trial, to 
impeach the testimony of witnesses, or to convey an expression of opinion 
to the jury on the merits of the case in violation of G.S. 1-180 as re- 
written, Chap. 107, S.L. 1949. S. v. Simpson, ante, 438. The defendant 
thinks this was done here. 

The defendant has pressed his position in respect of the totality of his 
exceptions with force and conviction; and but for the acquittal of defend- 
ant on the capital offense, i t  might prove difficult to resist his appeal. 
S. v. Hart, 186 N.C. 582, 120 S.E. 345. Here, however, the defendant's 
confession makes him guilty at  least of murder in the second degree, if 
not of the capital offense, and hence the errors assigned were apparently 
harmless. S. v. Muse, 230 N.C. 495, 53 S.E. 2d 529. 
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The defendant could not explain to  the satisfaction of the jury, nor is 
it apparent from the record, how he and the deceased were facing each 
other, when the shooting occurred, and yet the deceased was shot i n  the 
right back and in the back of the head. The jury did not accept his plea 
of self-defense. 

The  court's charge to the jury has not been brought forward in the 
transcript and we must assume the judge properly instructed the jury in  
respect of the matters about which the defendant now complains. S. v. 
Hovis, ante, 359. 

On the record as presented, the exceptions, taken singly or in their 
total impact, seem insufficient to justify a disturbance of the result below. 
Hence, the verdict and judgment will be upheld. 

N o  error. 

W. H. RENN, JR., A N D  WIFE, MILDRED CARTER RENN; EUTICUS 
THONAS RENN AND WIFE, RACHEL ADAMS REblN; M.4RY E. RENN 
TAFF AND HUSBAND, C. B. TAFF, v. BETTIE WILLIAMS, NANNIE 
WILLIAMS AND ELLIS NASSIF, GUARDIAN FOH I3ETTIE WILLIAMS 
AND NANNIE WILLIAMS. 

(Filed 18 April, 1951.) 
1. Wills 3 38- 

In the absence of an apparent intention to the contrary, a residuary 
clause will be construed to pass not only all interests in land not otherwise 
specifically devised or provided for, but also any interest included in a 
devise which lapses or becomes void or incapable of taking effect, G.S. 
3142, so as to prevent intestacy as to any part of the estate. 

It will be presumed that a person who makes a will does not intend to 
die intestate as to any part of his property, and where a will is susceptible 
to two interpretations, one resulting in complete testacy and the other in 
partial intestacy, the former will be adopted. 

Property included in a devise to a person who attested the execution 
of a will so that the devise is void under G.S. 31-10 passes under the 
residuary clause of the mill, there being nothing in the instrument to indi- 
cate a contrary intention. 

APPEAL by defendants from Harris, J., a t  Chambers, 17 March, 1951. 
From WAKE. Affirmed. 

This was a suit to determine the devolution of certain real property 
under the will of Mary Alice Williams, heard upon rm agreed statement 
of facts. F rom the judgment rendered, defendants appealed. 
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M a n n i n g  & J o s h  for plaintif fs,  appellees. 
E l l i s  Nassi f  fo.r defendants ,  appellants.  

DEVIN, J. The will of the decedent, which was duly admitted to pro- 
bate 11 June, 1945, contained the following pertinent provisions : 

"1. To Bennie Corbitt Hall one hundred acres of land where he now 
lives. . . . 

"3. To Rudolph Renn I give the rest of my real and personal property 
at  the death of my three sisters. My sisters to have full possession till 
their death." 

One of the sisters of the testatrix died intestate and without issue, and 
the two surviving have been adjudged incompetent and are represented by 
their general guardian. 

Rudolph Renn died intestate and without issue in 1950 leaving the 
named plaintiffs as his only heirs. 

The wife of Bennie Corbitt Hall having attested the execution of the 
will of Mary Slice Williams, the devise to him of one hundred acres of 
land was rendered void by the statute G.S. 31-10. I t  was so adjudged by 
the clerk and admitted by all parties. I I a m p t o n  v. H a r d i n ,  88 N.C. 592 
(595) ; 2 Mordecai Law Lectures, p. 1180. 

The question presented by this appeal then is whether the real property 
covered by the ineffectual devise in item 1 of the will, admittedly rendered 
void by the statute, should be included in the residuary devise set up in 
item 3, or pass as undevised real property to the heirs at  law of Mary 
Alice Williams, the testatrix. 

One of the rules for the construction of wills is prescribed by G.S. 
31-42 as follows: "Unless a contrary intention shall appear by the will, 
such real estate or interest therein as shall be comprised or intended to 
be comprised in any devise in such will contained which shall fail or be 
void by reason of the death of the devisee in the lifetime of the testator, 
or by reason of such devise being contrary to law, or otherwise incapable 
of taking effect, shall be included in the residuary devise (if any) con- 
tained in such will." I t  was intended by this statute, enacted in 1844, 
that the property passing by residuary clause of a will should comprise 
all the estate owned by the testator at  time of his death not otherwise 
specifically devised or provided for, and should include any described in a 
devise which may have lapsed, or become void or incapable of taking 
effect. Faison v. Middleton,  171 N.C. 170, 88 S.E. 141; T r u s t  GO. v. 
Cozoan, 208 N.C. 236, 180 S.E. 87; Shoemaker  1 1 .  Coats, 218 N.C. 251, 
10 S.E. 2d 810. 

Furthermore, as a general rule it is required in the construction of a 
will that the residuary clause be so interpreted as to prevent intestacy 
as to any part of the estate, unless there is an apparent intention to the 
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contrary. Featherstone v. Pass, 232 N.C. 349, 60 S.E. 2d 236;  Ferguson 
v. Ferguson, 225 N.C. 375, 35 S.E. 2d 231; Faison v. Middleton, supra. 
The presumption is that one who makes a will does not intend to die 
intestate as to any part of his property. Holland v. 13mith, 224 N.C. 255, 
29 S.E. 2d 888; Gordon L-. Ehringhaus, 190 N.C. 147, 129 S.E. 187. 
Testacy presupposes no intestacy, and "where a will is susceptible of two 
constructions, the one favorable to complete testacy, and the other con- 
sistent with partial intestacy, in the application of the presumption, the 
former construction will be adopted and the latter ]*ejected." Ferguson 
v. Ferguson, supra, and cases there cited. 

The language in which the will of Mary Alice Williams was expressed 
seems to indicate a purpose to dispose of all her property by that instru- 
ment. We perceive no expression of a contrary intention. Hence we 
conclude that Judge Harris has ruled correctly, and that the property 
described in the attempted devise to Bennie Corbitt, Hall, which devise 
became void by reason of the statute, passed under the residuary clause 
in the will to Rudolph Renn, and upon his subsequent death descended 
to his heirs a t  law. 

Judgment affirmed. 

STATE v.  EVERETT CLINTON EDWARDS. 

(Filed 18 April, 1951.) 

APPEAL by defendant from Parker, J., October Term, 1950, of WAKE. 
No error. 

The defendant was charged with making an indecent exposure of his 
person on a public street in the City of Raleigh, in violation of Chapter 
273, Public Laws 1941, now G.S. 14-190. 

The jury returned verdict of guilty as charged, and from judgment 
imposing sentence the defendant appealed. 

Attorney-General MciVullnn and Assistant Attorney-General Bruton, 
and Charles G. Powell, Jr., Mpmber of &'tuff, for fhe Stafe,  appellee. 

E. D. Flowers and Robert H7. Brooks for defendanr', appellant. 

PER CURIAM. The defendant noted several exceptions to the ruling of 
the trial judge in the admission of testimony and to a portion of the 
charge to the jury, but on examination we find none of them of substan- 
tial merit. 

The evidence was sufficient to support the verdiet, and in the trial 
we find. 

No  error. 
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IN THE MATTER OF DEANNA BLALOCK (SUZANNE CARTER). 

(Filed 2 Mag, 1951.) 

1. Appeal and  Er ror  8  6 c  (3)- 
A sole exception and assignment of error to the judgment or to the 

signing of the judgment presents only whether the facts found by the court 
support the judgment and whether error in matters of law appears upon 
the face of the record. 

2. Courts 9 2- 
Jurisdiction of the person of a defendant can be acquired only by service 

of process upon him or by his voluntary appearance. G.S. 1-103. 

3. Appearance 5 s  l , 2 a -  
Whether a n  appearance is special or general is to be determined not by 

its form but by its character; an appearance for the purpose of testing 
the jurisdiction of the court over the person of defendant is a special 
appearance, and an appearance for the purpose of invoking the judgment 
of the court in any manner on any  question other than that  of jurisdiction 
of the court over the person of defendant, such as  the court's jurisdiction 
over the subject matter, is a general appearance. 

4. Appearance 8 2b- 
A general appearance waives any defects in the jurisdiction of the court 

for want of valid summons or of proper service. 

5. Appearance 8  2a- 
A purported special appearance in  a n  adoption proceeding for the pur- 

pose of moving to dismiss for want of jurisdiction of the court over the 
minor child, the subject of the proceeding, is a general appearance waiving 
want of service upon movants. 

6. Courts § 18- 
Where a domestic relations court acquires jurisdiction of a child under 

sixteen upon adjudication in proceedings for its custody that  such minor 
is a ward of the State, such jurisdiction continues until the minor becomes 
of age or until the issuance of a valid court order to the contrary. G . S .  
7-103, G.S. 110-21. 

7. Same: Adoption Cj 8- 
An interlocutory order tentatively approving the adoption of a minor 

and expressly providing that the minor should remain a ward of the juve- 
nile court, entered by the clerk upon the consent of the child's mother, does 
not oust the jurisdiction of the domestic relations court theretofore ob- 
tained in a proceeding for the custody of the child upon its adjudication 
that  the child was a ward of the State. Furthermore, under G.S. 7-103 
the domestic relations court would be included in the term "court" a s  used 
in the clerk's order. "Tentative" and "tentatively" deflned. G.S. 110-23, 
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8. Adoption Q 4: Clerks of Court Q 7- 
An adoption proceeding is before the clerk of the Superior Court. G.S. 

Chap. 48, G.S. 1-7, G.S. 1-13. 

9. Judgments  Q Ma- 
An "interlocutory order" is provisional or preliminary and does not 

determine the issues in the action, and is subject t c ~  change by the court 
during the pendency of the action to meet the exigencies of the case. 

10. Courts Q 18: Clerks of Court Q 7- 
Domestic.relations courts and clerks of court a re  separate branches of 

the Superior Court, the former being given exclusiv~e original jurisdiction 
involving the custody of juveniles, G.S. 7-103, and the latter jurisdiction of 
adoption proceedings with power to award the cus~tody of a child to a 
petitioner pending final decree of adoption. G.S. Chap. 48, G.S. 1-7. G.S. 
1-13. 

11. Statutes  Q 5d- 
Statutes relating to the same subject will be consPrued together so that 

effect may be given to all  provisions of each if possible by any fair  ant1 
reasonable interpretation. 

12. Courts Q 18- 
A domestic relations court has jurisdiction to modify an order for the 

custody of a child entered in a proceeding in which both the mother and 
child were before the court personally, even though 8.t the time of entering 
the order of modification neither the child nor its purported adoptive 
parents a re  within its territorial jurisdiction, a fortiori where the pur- 
ported adoptive parents have brought themselves within the jurisdiction 
of the court by a general appearance. G.S. 110-36. 

13. Courts 19- 
Persons awarded telnporary custody of a child who is under the super- 

vision and care of a domestic relations court hare no right to take the 
child out of the State without the written consent (of the State Board of 
Public Welfare, notwithstanding that  they may have obtained the consent 
of the superintendent of a county board of welfare. G.S. 110-52. 

14. Adoption 8 4: Courts Q Q  14, 18: Judgments  8 2836-Foreign decree of 
adoption of child domiciled here, entered upon suppression of facts, 
held void. 

Where a domestic relations court has obtained jurisdiction of a child 
born in North Carolina upon its adjudication that  the child is a ward of 
the State, and the domicile of the child has not been changed, a decree of 
adoption entered by a court of another state upon the suppression by peti- 
tioners therein of the facts that  the child was a ward of our domestic rela- 
tions court, that  its mother had moved in said court for modification of an 
order for the custody of the child, that  the petitioners in such foreign 
court acquired possession of the child upon assurances that they would 
abide hy the laws of this State, and that they failed to obtain the consent 



N. C.11 S P R I N G  TERM, 1951. 495 

of the State Department of Welfare of North Carolina or of any court of 
our State for removal of the child from this State, is void. 

15. Domicile 8 1- 
Upon birth, an illegitimate child acquires the domicile of its mother, 

and such child is without power to change its domicile until its majority 
or emancipation. 

16. Judgments 8 28 36 : Constitutional Law 8 28- 
A judgment obtained in another state may be challenged in this State 

by proof of fraud practiced in obtaining the judgment which may have 
prevented an adverse trial of the issue, or by showing want of jurisdiction 
either of the subject matter or of the person of the defendant. 

APPEAL by Mr. and Mrs. Robert K. McGowen from Patton, Special 
Judge., at  August Civil Term, 1950, of BUNCOMBE. 

Proceeding in the Domestic Relations Court of Buncombe County, 
North Carolina, pertaining to the custody of a dependent child, Deanna 
Blalock, born out of wedlock to Mary Blalock (now Mrs. J. W. Higgins), 
on 15 December, 1943, on petition of the mother for modification of order 
of 26 March, 1947, placing the child in the custody of Mr. and Mrs. 1,. E. 
Carter, on account of alleged changed conditions,-heard in said court on 
motion of Mr. and Mrs. Robert K. McGowen, the appellants, to dismiss 
the proceeding for lack of jurisdiction as hereinafter shown,-and heard 
again in Superior Court of Buncombe County, North Carolina, on appeal 
thereto by the movants Mr. and Mrs. McGowen from judgment of said 
Domestic Relations Court, the hearing in Superior Court being on the 
record as certified by the Clerk of said Domestic Relations Court. 

The petition of the mother, Mrs. Higgins, subscribed and sworn to 
13 January, 1950, as shown in the record, is addressed to the Domestic 
Relations Court of Buncombe County, and-(deleting immaterial words) 
-represents that she is a resident of said county; "that Deanna Blalock 
. . . a child . . . under the age of sixteen years . . . is . . . within the 
meaning of the law of this State a dependent child . . . in that the said 
child . . . by order of this court dated March 26, 1947, . . . was placed 
in the custody of L. E. Carter and wife, who at the time planned to adopt 
her"; that "for reasons of their own they felt unable to do so and turned 
her over to the Buncombe County Department of Public Welfare"; that 
"at that time petitioner was in such a condition as to be unable to care for 
said child; however, petitioner is now able and willing to provide said 
child a suitable home, adequate support and proper care, and desires the 
custody of said child." Thereupon, the petitioner "prays the court to 
inquire into the matter herein set forth and make such orders in the 
premises as the court may deem proper and for the best interests of the 
said child." 
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The record also shows that  a notice, styled "Summons," was issued 
14  February, 1950, by the Clerk of Domestic Relations Court, addressed 
to "Marcella Ponderly and Robert Kenneth McGowen, Hendersonville, 
N. C.," commanding them to appear before the Domestic Relations Court 
on 27 February, 1950, in regard to the custody of, and bring with them 
"Deanna Blalock, alius Suzanne Cartc>r, crlias Betsy McGowen, r e p r e  
sented to this court as being a dependent child and there to abide by such 
order as may be made with reference to said child." But  the record fails 
to show that  the notice was sen-ed on those to whom it is addressed. 

Severtheless, the record does show that on 1 7  March, 1950, Mr. and 
Mrs. Robert K.  McGowen, through their attorneys Williams & Williams, 
entered an appearance in the Domestic Relations Court of Buncombe 
C'ounty, State of North Carolina,-entitled "SPECIAL APPEARANCE A N D  

~ ~ O T I O N  TO DISMISS,"-"for the purpose, and only the purpose of moving 
to dismiss the above entitled matter, on the ground:; that  this court does 
not now have jurisdiction over said cause, for the following reasons : 

'(I. That  the minor child, subject of this action, has resided and has 
been domiciled in the city of Chicago, State of Illinois, for more than 
(1)  year preceding the institution of this action, and by virtue thereof 
is subject exclusively to the jurisdiction of the courts of the State of 
Illinois. 

"2. Tha t  the said Mr.  and Mrs. Robert K. McGovren, in whose custody 
the said minor child has been since approximately tht. first day of Septem- 
ber, 1948, are citizens and residents of the city of Chicago, State of 
Illinois, and are not subject to the jurisdiction of this court, and h a w  
not been served with summons or process of any kind in this action." 

The record also shows these matters of record : 
(1 )  On 25 February, 1947, Mr. and Mrs. L. E. Carter, who resided a t  

Sky Camp, Route 1, Asheville, N. C., filed a petition in the Domestic 
Relations Court of Buncombe County, K. C., praying that  inquiry be 
made into the matter of the custody of Deanna Blalock, an  illegitimate 
child of Mary Blalock,-a dependent vhild within the meaning of thr  
law of this State, and such order to be made in the  remises as the court 
may deem proper and for the best interests of the child. A copy of this 
petition together with a summons was served on Mary Blalock on 14 
March, 1947. Judgment on this petition was entered on 26 March, 1947. 
The judgment recites that  the proceeding being hecud,  with petitioners 
and their counsel, and the respondent Mary Blalock and Deanna Blalock 
personally present, the court found these facts froni the evidence and 
sworn admissions of the respondent : ( I n  pertinent par t )  That  Deanna 
Blalock was born a t  Crossnore, North Carolina, on 15 December, 1943, 
to the respondent Mary Blalock, who herself was born in Avery County, 
North Carolina, 16  March, 1918; that  respondent Mary Blalock is not 
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able or competent to care for said child and to provide i t  a fit home or 
adequate support;  that  the petitioners L. E. Carter and wife, Bonnie 
Carter, are fit and suitable persons to have the custody of said child; and 
that  they are solvent, i n  good health and entirely capable of providing 
said child a suitable home, adequate support and proper care and educa- 
t ion:  "Whereupon, with the written consent of the respondent Mary 
Blalock (who has also agreed to  consent to the adoption of said child by 
Mr. and Mrs. Carter)," the court awarded the custody and control of 
Deanna Blalock to  L. E. Carter and wife,-but made provision for Mary 
Blalock to visit the child. And Mary Blalock signed and sealed her name 
in written consent to the entry of the above judgment. 

(2 )  Thereafter on 27 March, 1947, Carter and wife, citizens and resi- 
dents of Buncombe County, North Carolina, filed a petition before the 
Clerk of Superior Court of said county for the adoption for life of the 
minor child then in their custody,-the name to be changed to Mary 
Suzanne Carter. The  petition so filed set forth that  the mother has exe- 
cuted a written consent for the adoption of said child by the petitioners, 
and that she is the only necessary party to give consent for adoption. 
And thereupon, on the same day, 27 March, 1947, the Clerk of the Supe- 
rior Court of said county entered an order referring the matter to the 
Superintendent of Public Welfare of said county with directions to inves- 
tigate, and report on the conditions and antecedents of the child, etc. 

( 3 )  Thereafter on 23 February, 1948, the said Clerk of Superior Court 
entered an  interlocutory order, in which after reciting that  i t  appearing 
to the court the petitioners, Carter and wife, are residents of Buncombe 
County, North Carolina, that  the minor was born in Avery County, North 
Carolina, and is now living in the custody of the petitioners a t  Asheville, 
N.  C. ; and that "the mother of said child has executed a written consent 
for the adoption of said child by the petitioners," the adoption of the 
child by the petitioners was "tentatively" approved, but it was ordered 
therein that  "said minor . . . be and she is hereby placed in the care and 
custody of petitioners until further orders of this court." And the court 
further "expressly ordered that  this order shall be provisional only and 
may be rescinded or modified a t  any time prior to the final order of adop- 
tion which shall be made not less than one year or more than two years 
after this date," and that  "until said final order of adoption the said 
minor shall be and remain a ward of this court, and its care shall be 
under the supervision of George H. Lawrence, Superintendent of Public 
Welfare of Buncombe County, unless otherwise directed by the court." 

(4)  Thereafter a t  Asheville, N. C., on 9 September, 1948, George H. 
Lawrence, Superintendent, reported to the Clerk of Superior Court of 
Buncombe County, summarily stated, that  on account of illness of Mrs. 
Carter, Mr.  Carter had arranged for the return of the child, and she was 
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returned on 27 May, 1948; and that the Welfare Department arranged 
for her to be placed in a boarding home. And the Superintendent recom- 
mended that since the child had been returned by Mr. and Mrs. Carter, 
and was then under the supervision of the Welfare Department, a nonsuit 
in the adoption be issued. 

(5) Thereafter on 22 September, 1948, upon hearing the report of 
George H. Lawrence, Superintendent of Public Welfare of Buncombe 
County, and it appearing therefrom that since the interlocutory order 
signed the 23rd day of February, 1948, placing said child with the peti- 
tioners, Leon Earle Carter and Bonnie Brookins Carter, his wife, they 
do not now desire to adopt the minor child, Mary Suzanne Carter 
(Deanna Helen Blalock) and hare returned her to the Department of 
Public Welfare, Buncombe County, North Carolina, at Asheville, N. C., 
the Clerk of Superior Court "ordered, adjudged and decreed" that the 
said interlocutory order ('be revoked and rescinded, and that the final 
order be not issued and that this proceeding be, and the same is hereby 
dismissed at the cost of the petitioner." 

The record discloses that it was aftw the adopt~on proceeding was so 
dismissed that the petition of the mother, first hereinabove described 
was filed. 

The record also shows that on 17 May, 1950, the Sort11 Carolina State 
Board of Public Welfare petitioned the Domestic Relations Court of 
Buncombe County to be permitted to appear as amicus curiae in the court 
for the purpose of filing briefs and presenting argument upon the question 
of jurisdiction raised by Mr. and Mrs. Robert K. McGowen, as herein- 
above set forth. The permission was granted by order of court 19 May, 
1950. 

The record also contains copies of various affidavits, and of copies of 
court records filed in the proceeding in the Domestic Relations Court. 
Among the records so filed is purported transcript of an adoption pro- 
ceeding in the County Court of Cook County, Illinois, entitled "In the 
Matter of the Petition of Robert K. McGowen and I\larcella P. McGowen, 
His Wife, to Adopt Deanna Blalock, a Minor," instituted in March, 1950, 
and numbered "128 496." I n  the petition therein the petitioners name 
"Deanna Blalock, a minor, Mary Blalock Higgins, the mother of said 
minor, Leon E. Carter and Bonnie Carter, his wifcl, parties defendant in 
this cause," and ask, among other things, that the name of the minor 
child be changed to Elizabeth Lynn McCTowen. And the record therein 
contains a notice to defendants, but it also contains form of an affidavit 
of Robert K. McGowen to the effect that "Mary Bl~lock Higgins, Leon E. 
Carter and Bonnie Carter, defendants, reside out of this State, and on 
due inquiry cannot be found within this State." L3ervice of notice as to 
them is not shown in the transcript of the record. 
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And pursuant to hearing on 10 June, 1950, the Judge of Domestic Rela- 
tions Court of Buncombe County entered a judgment in pertinent part 
as follows : 

"The above named child first came to the attention of this court on 
February 25, 1947 upon a petition filed by L. E. Carter and wife; sum- 
mons was served March 14, 1947 on the illegitimate mother of said child, 
Mary Blalock, and the court took jurisdiction of the child, after a lengthy 
investigation and hearing the court entered a judgment on March 26, 
1947 placing the child in the custody of Mr. and Mrs. Carter-with the 
written consent of the mother. 

"Immediately thereafter, to wit:  On March 27, 1947, the Carters 
started an adoption proceeding in the Buncombe County Superior Court, 
to which the mother, Mary Blalock, consented. An interlocutory order 
was entered February 23, 1948 and the child remained in the possession 
of the petitioners, but as 'a ward of this (Superior) Court and its care 
shall be under the supervision of George H. Lawrence, Superintendent of 
the Public Welfare Department of Buncombe County, unless otherwise 
directed by this Court.' " 

"Thereafter the Carters abandoned said adoption proceeding and re- 
turned said child to the custody of the Buncombe County Welfare Depart- 
ment which, on September 9, 1948, requested the Superior Court to 
nonsuit the adoption proceeding; an order of revocation was entered 
September 22, 1948. 

"Said child remained in the custody of the Buncombe County Welfare 
Department and under the jurisdiction of this Court; the Buncombe 
County Welfare Department sought the assistance of Mrs. Lucinda Cole, 
Superintendent of the Henderson County Welfare Department, in placing 
said child; she did seek a home for said child and was contacted by Mr. 
and Mrs. Robert K. McGowen to whom she granted the temporary posses- 
sion in Henderson County but on condition that if the said McGowens 
desired the permanent custody of and intended to adopt said child the 
laws of the State of North Carolina must be conlplied with. R o  petition 
was filed and no adoption proceeding was begun in Henderson County. 
However, in September 1948 (sometime after the 8th day) they took said 
child to their home in Chicago, Illinois, with the consent of Mrs. Cole, 
but upon assurance to her by Mrs. McGowen that the McGowens would 
comply with the requirements of the laws of this State; said temporary 
removal of said child was without the knowledge or consent of the Bun- 
combe County Department of Public Welfare or of this Court. 

"Meantime, the mother, Mary Bldock, had married one J .  W. Higgins, 
and with him had established a home in Asherille, Buncombe County, 
North Carolina; on January 13, 1950 she filed a petition in this Court 
for the custody of said child ; a copy of said petition and a summons were 
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sent to Mrs. Lucinda Cole, Superintendent of the Henderson County 
Department of Public Welfare, to be served on the temporary custodians 
of said child. B y  letter dated February 7, 1950 hl rs. Cole advised this 
Court for the first time that  said child was in the possession of the 
McGowens and 'at the present time this family is vifiting out of the State 
but they will be glad to return whenever you notif*y them to appear for 
the hearing. I f  you can let me know a few days prior to the hearing 
1 shall appreciate it. Also, the family, if possible, would like the hearing 
before the first of March. as they had planned to spend the month of 
March in Florida.' 

"It does not appear that  the summons and petition were served on the 
McGowens but they were advised of the proceeding for on March 17, 1950 
the McGowens filed a 'special appral*ance and motion to dismiss' alleging 
that  this Court had no jurisdiction of said child. . . . 

"This Court holds as a conclusion of law that  having acquired juris- 
diction over said child in 1947 i t  has not lost or s~ r rende red  said juris- 
diction for that  the adoption proceeding begun by the Carters on March 
27, 1947 in the Buncombe County Superior Court was never completed 
and that  when said Carters surrendered the child to the Buncombe County 
Welfare Department on September 9, 1948 said Department took said 
child as agents and officers of this Cour t ;  and subject to the jurisdiction 
and supervision of same; that  notwithstanding the fact that  the Mc- 
Gowens took said child to Illinois in September 19413 where, as they aver, 
she has lived since; said child being an  unemancipsted infant is non mi 
juris, and cannot of her own volition select, acquire or change her domi- 
cile; Duke v. Johnston,  211 N.C. 171 (175)) and cases cited. 

"Deanna Blalock (sometimes known as Suzanne Carter)  was tempora- 
rily placed in the possession of the McGowens by the Henderson County 
Welfare Department as an agent of this Cour t ;  she did not lose her domi- 
cile within North Carolina (where her mother continued to live and 
reside) and the purported adoption of said child loy the McGowens in 
the County Court of Cook County, Illinois, was void and of no effect. 

''IT IS THEREFORE L d ~ . ~ u ~ a ~ ~  that  the special appearance be vacated; 
that  the McGowens' motion to d i~ni iss  this action be denied and that  said 
respondents, Mr. and Mrs. Robert McGowen, appe:ir with said child in 
this Court and answer the petition of said Mary Blalock Higgins on its 
merits." 

"To the entry of the foregoing judgment and the signing thereof, the 
respondents, Mr. and Mrs. Robert K. McGowen, excepted in apt  time 
and gave notice of appeal in open court and further notice waived." 

On appeal from the judgment of the Domestic Relations Court, as 
above shown, the Judge presiding over the August 1950 Term of Bun- 
combe County Superior Court found these facts : 
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"(1) That the above named child became a ward of the Domestic 
Relations Court of Buncombe County on a petition filed by L. E. Carter 
and wife, summons being served on the mother of the child and the Order 
entered on March 26, 1947, placing the child in the custody of Mr. and 
Mrs. Carter with the written consent of the mother. 

"(2) On March 27, 1947, L. E. Carter and wife instituted an adoption 
proceeding in the Superior Court of Buncombe County, to which pro- 
ceeding the mother of the child consented, and an interlocutory order 
was entered on February 23, 1948, in said adoption proceeding and the 
child continued in the possession of Mr. and Mrs. Carter but as a ward 
of the Court with its care under the supervision of George H. Lawrence, 
Superintendent of Welfare of Buncombe County, unless otherwise di- 
rected by the Court. 

"(3)  Thereafter, L. E. Carter and wife abandoned said adoption pro- 
ceeding, returned the child to the custody of the Buncombe County 
Welfare Department, and on September 22, 1948, the adoption proceeding 
was terminated by order of the Court. 

"(4) Said child remained in the custody of the Buncombe County Wel- 
fare Department and under the jurisdiction of the Court at  all times 
thereafter, although the Buncombe County Welfare Department sought 
the assistance of Nrs. Lucinda Cole, Superintendent of the Henderson 
County Welfare Department in placing said child and Mrs. Cole placed 
the temporary custody of the said child with Mr. and Mrs. Robert K. 
McGowen on condition that if the said McGowens desired permanent 
custody of said child and did adopt it, the laws of the State of North 
Carolina must be complied with. 

" ( 5 )  That the temporary custody of the said child was placed with 
the McGowens in Henderson County, North Carolina, and they there- 
after took said child to their home in Chicago, Illinois, with the consent 
of Mrs. Cole but without the consent of this Court or any other Court, 
and upon the assurance by the McGowens that they would comply with 
the requirements of all the laws of the State of North Carolina in respect 
to said child, said temporary removal from the State of North Carolina 
being without the consent or knowledge of the Buncombe County Welfare 
Department or of the Court. 

"(6) That the mother of the said child has heretofore filed a petition 
in the Domestic Relations Court of Buncombe County for the custody of 
the said child and a copy of the petition and summons was sent to Mrs. 
Lucinda Cole, Superintendent of the Henderson County Welfare Depart- 
ment, to be served on the temporary custodians of said-child. 

"The Court was then advised that the child was in the possession of 
the McGowens and that they would like a hearing before the first day of 
March, as they planned to spend the month of March in Florida. 
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"On March 17, 1950, the McGowens filed a Special Appearance and 
Motion to Dismiss, alleging that the Court had no jurisdiction of the 
child; that since the McGowens have assumed the temporary custody of 
the said child they have undertaken in the State of Illinois to institute 
an adoption proceeding for the adoption of the said child." 

And upon the foregoing Findings of Fact the Court made the following 
Conclusions of Law : 

"FIRST: That the Domestic Relations Court of Buncombe County, 
North Carolina, acquired jurisdiction over said child in the year 1947 
and has not lost or surrendered said jurisdiction since said date. 

'(SECOND : That said child was removed from the State of North Caro- 
lina in violation of the statutory laws of the State of North Carolina and 
without the consent of the Domestic Relations Court of Buncombe 
County which had jurisdiction over said child. 

"THIRD: That said child has never lost her domicile within the State 
of North Carolina and that the purported adopticm of the said child in 
the State of Illinois is void and of no effect." 

Thereupon, it was "Ordered, Adjudged and Dec~eed by the Court that 
said Special Appearance and Motion to Dismiss be, and the same is 
hereby OVERRULED AND DENIED, and the judgment of the Domestic Rela- 
tions Court heretofore entered is hereby AFFIRMED in all respects and 
this cause is remanded to the Domestic Relations Court of Buncombe 
County for further proceeding." 

"To the foregoing Judgment and the signing thereof, Mr. and Mrs. 
Robert K. McGowen, appearing specially and for no other purpose than 
to determine the jurisdiction of the Court, OBJECT AND EXCEPT and give 
notice, in open Court, of appeal to the Supreme leourt of North Caro- 
lina," and assign error. 

Narzlel J .  Crawford for petitioner, appellee. 
R. R. Williams nnd Robert Willirrms, Jr., for appellants. 
Drury H. Thompson for State Board of Ptlbllc Welfare as dmicus 

Curiae. 

WINBORNE, J. The sole assignment of error presented on this appeal 
is predicated upon exception to the judgment and the signing of it. 
Such assignment of error raises only the questions as to (1) whether the 
facts found by the judge of the Domestic ReIatiorls Court of Buncombe 
County, North Carolina, and reiterated by the judge of the Superior 
Court on appeal, support the judgment from which appeal is taken, and 
( 2 )  whether error in matters of law appears upon the face of the record. 
Culbreth v. Brift Corp., 231 N.C. 76, 56 S.E. 2d 15, and cases cited. See 
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also Bumsville v. Boone, 231 N.C. 577, 58 S.E. 2d 351; S .  v. Black, 232 
N.C. 154, 59 S.E. 2d 621; Rice v. Trust  Co., 232 N.C. 222, 59 S.E. 2d 
803; Smith  v. Furniture Po., 232 N.C. 412, 61 S.E. 2d 96; Paper Co. v. 
Sanitary Dist., 232 N.C. 421, 61 S.E. 2d 378; Johnson v.  Barham, 232 
N.C. 508, 61 S.E. 2d 374; Hoover v. Crotts, 232 N.C. 617, 61 S.E. 2d 
705; Weaver v.  Morgan, 232 N.C. 642, 61 S.E. 2d 916; Gibson v. Ins. Co., 
232 N.C. 712, 62 S.E. 2d 320; Perkins v. Sykes, ante, 147, 63 S.E. 2d 
133, and numerous other cases. 

I n  the light of the record, and facts found by the court, the movants, 
Mr. and Mrs. Robert K. McGowen, raise two questions, stated in reverse 
order: (1)  Does the Domestic Relations Court of Buncombe County, 
North Carolina, hare jurisdiction over the persons of movants? (2) 
Does said court have jurisdiction over the child Deanna Blalock, the 
subject of the action, or proceeding? Both questions are answered in the 
affirmative. 

As to the first question: Jurisdiction over the person of a defendant 
ran be acquired only in two ways: (1)  By service of process upon him, 
whereby he is brought into court against his will; and (2)  by his volun- 
tary appearance and submission. 3 Am. Jur .  784. G.S. 1-103. 

Concededly, in the case in hand, process issued to Mr. and Mrs. Mc- 
Gowen was not served on them. I t  remains, therefore, to inquire into 
the effect of their appearance. 

An appearance may be either general or special. The distinction 
between the two is not so much in the manner in which, or the proceeding 
by which, the appearance is made, as in the purpose and the effect of an 
appearance. "The test is the relief asked,-the law looking to its sub- 
stance rather than to its form. I f  the appearance is in effect general, the 
fact that the party styles it a special appearance will not change its 
character. The question always is what a party has done, and not what 
he intended to do." Scott v. Li fe  ASSO., 137 N.C. 515, 50 S.E. 221; 
Woodard v. Milling Co., 142 N.C. 100, 55 S.E. 70; Motor Co. v. Reaves, 
184 N.C. 260, 114 S.E. 175; Shaffer v. Bank,  201 N.C. 415, 160 S.E. 
481; Buncombe County v. Penland, 206 N.C. 299, 173 S.E. 609; see also 
3 Am. Jur .  782; McIntosh N. C. P. R- P. 323. 

A special appearance by a defendant is for the purpose of testing the 
jurisdiction of the court over his person. Scott v .  Life Asso., supra. 
Motor Po. v. Rcaves, supm; Denton v. I'assiliades, 212 N.C. 513, 193 
S.E. 737; Williams v. Cooper, 222 N.C. 589, 24 S.E. 2d 484. See also 
3 Am. Jur .  782; McIntosh N. C. P. & P. 323. 

An appearance merely for the purpose of objecting to the lack of any 
service of process or to a defect in the process or in the service of it, is a 
special appearance. I n  such case the defendant does not submit his 
person to the jurisdiction of the court. 3 Am. Jur .  783. 
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On the other hand, a general appearance is one whereby the defendant 
submits his person to the jurisdiction of the court by invoking the judg- 
ment of the court in any manner on any question cther than that of the 
jurisdiction of the court over his person. 3 Am. J'ur. 782, 6 C.J.S. 66, 
McIntosh N. C. P. & P. 323. Scott v .  Life Asso., supra; Motor Co. v. 
Reaves, supra. 

A general appearance waives any defects in the jurisdiction of the 
court for want of valid summons or of proper service thereof. Motor CO. 
v .  Reaves, supra; Bank v.  Derby, 215 N.C. 669, 2 S.E. 2d 875; Credit 
Corp. v.  Satterfield, 218 N.C. 298, 10 S.E. 2d 914*, Williams v. Cooper, 
222 N.C. 589,24 S.E. 2d 484; Wilson v.  Thaggard, '225 N.C. 348, 34 S.E. 
2d 140. 

Indeed, in Williams v. Cooper, supru, in opinion by B a d i l l ,  J., it is 
said: "An objection that the court has no jurisdiction of the subject 
matter of the action is considered in law as taken to the merits and not 
merely to the jurisdiction of the court over the person of the defendant 
and an appearance for the purpose of entering such objection is, in fact, 
a general appearance which waives any defect in the jurisdiction arising 
either for want of service on the defendants or from a defect therein." 
See cases there cited. 

Applying these principles to the case in hand, if the movants had, as 
is said in Motor Co. v. Reaves, supra, confined their motion to dismiss 
for want of jurisdiction over their persons, all would have been well with 
them, but when they asked the court to adjudge as to want of jurisdiction 
over the subject of the action, they converted their special appearance 
into a general one. I t  follows, therefore, that the movants have waived 
any defect in the jurisdiction arising for want of service on them,-and 
they are in court. Williams v. Cooper, supra. 

This brings us to the second question: As to whether the Domestic 
Relations Court of Buncombe County, North Carolina, has jurisdiction 
over the child, Deanna Blalock, the subject of the proceeding. 

The establishment of Domestic Relations Courts was authorized, and 
the machinery therefor provided by the General X~sembly of 1929. See 
P.L. 1929, Chapter 343. While the act as originally passed did not apply 
to Buncombe County, it was made applicable thereto by an amendatory 
act-Chapter 208 of P.L. 1941. The act authorizing the establishment 
of such court, as amended from time to time, became sub-chapter I V  of 
Chapter 7 of General Statutes entitled "Courts:" And the General 
Statutes became effective 31 December, 1943, and have been in effect 
since then. 

Section 3 of Act of 1929, now G.S. 7-103, provides, among other things. 
that Domestic Relations Courts, where established, shall have, and be 
vested with all the power, authority, and jurisdiction theretofore vested 
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in the juvenile courts of North Carolina,--said power, authority, and 
jurisdiction being as fully vested in the Domestic Relations Court as if 
therein particularly set forth in detail; and in addition thereto such 
Domestic Relations Courts shall have exclusive original jurisdiction over, 
among others, "(c) all cases involving the custody of juveniles, except 
where the case is tried in Superior Court as a part of any divorce pro- 
ceeding." See In re Morris, 224 N.C. 487, 31 S.E. 2d 539, and X. c., 225 
N.C. 48,33 S.E. 2d 243. 

What then are the "power, authority and jurisdiction" given to juvenile 
courts? The Juvenile Court 9ct ,  enacted by the General Assembly of 
1919, Chapter 97 of P.L. 1919, later becoming Article 2 of Chapter 90 of 
the Consolidated Statutes, on the subject "Child Welfare," and now 
Srticle 2 of Chapter 110 of the General Statutes, on the same subject, 
provides that the Superior Courts shall have exclusive original juris- 
diction of any case of a child less than sixteen years of age residing in or 
being at  the time within the respective districts "who are in such condi- 
tion or surroundings or in such improper or inefficient guardianship or 
control as to endanger the morals, health, or welfare of such child." This 
jurisdiction when obtained in the case of any child shall continue for the 
purposes of the statute on "Child Welfare" during the minority of the 
child, unless a court order be issued to the contrary. G.S. 110-21. 8. v. 
Coble, 181 N.C. 554, 107 S.E. 132; I n  re Coston, 187 N.C. 509, 122 S.E. 
183 ; I n  re Morris, supra. See also Phipps  1%. Vannoy ,  229 N.C. 629, 50 
S.E. 2d 906. 

This section of the statute, G.S. 110-21, also imposes upon the court the 
constant duty to give to each child subject to its jurisdiction such over- 
sight and control in the premises as will conduce to the welfare of such 
child and to the best interest of the State. I n  re Morris, supra. 

And for the purpose of hearing cases coming within the provisions of 
the statute the General Assembly established in each county of the State 
a separate part of the Superior Court of the district, such part to be 
called '(The Juvenile Court" of the particular county, and appointed and 
authorized the Clerk of Superior Court of each county to act as judge of 
the Juvenile Court in the hearings of such cases within such county. 
G.S. 110-23. 

The express intention of this statute is "that in all proceedings under 
its provisions the court shall proceed upon the theory that a child under 
its jurisdiction is the ward of the State and is subject to the discipline 
and entitled to the protection which the court should give such child 
under the circumstances disclosed in the case." G.S. 110-24. 

Moreover, any order or judgment made by the court in the case of any 
child shall be subject to such modification from time to time as the court 
may consider to be for the welfare of the child, except in certain cases 
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not pertinent here. G.S. 110-36. I n  1.e Morris, supra; see also S. v. 
Bumet t ,  179 N.C. 735, 102 S.E. 711 ; 171  re Coston, supra. 

The procedure for initiating a proceeding and for notice or summons 
to the parent is prescribed in the statute G.S. 110-25 to G.S. 110-28. 
And it is also provided that upon the return of thl. summons or other 
process, the court shall proceed to hear and determine the case in a sum- 
mary manner. And that upon such hearing, the court, if satisfied that 
the child is in need of care, protection or discipline of the State, may so 
adjudicate, and may find the child to be delinquent, :neglected, or in need 
of more suitable guardianship, and thereupon may, among other pro- 
visions, commit the child to the custody of a relativ'e or other fit person 
of good moral character, subject, in the discretion of the court, to the 
supervision of a probation officer and the further orllers of the court, or 
render such further judgment or make such further order of commitment 
as the court may be authorized by law to make in a-ny given case. G.S. 
13.0-29. 

I n  the C0sto.n case, supra, this Court in an opinion by Hoke, J., refer- 
ring to the Juvenile Court Act, as construed and applied in 8. v. Burnett, 
supra; S. v. Coble, supra, and I n  re Hamilton, 182 N.C. 44, 108 S.E. 385, 
had this to say: "From the principles approved in these decisions and 
in further consideration of the statute a i d  its terms and purpose, it 
appears that the law primarily conferred upon these juvenile courts the 
power to initiate and examine and pass upon cases coming under its pro- 
visions. That these powers are both judicial and administrative, and 
when, having acquired jurisdiction, a juvenile court has investigated the 
case and determined and adjudged that the child comes within the pro- 
visions of the law and shall be controlled and dealt with as a ward of the 
State, this being in the exercise of the judicial powers in the premises, 
fixes the status of the child. and the condition continues until the child 
is of age, unless and until such adjudication is modi6ed or reversed by a 
further judgment of the court itself or by the Superior Court judge hear- 
ing the cause on appeal as the statute provides." See also I n  re Prevatt, 
223  N.C. 833, 28 S.E. 2d 564. 

Alpplying the provisions of the statute. as so interpreted by this Court 
to the facts found by the judge of the trial court, as set forth in the 
judgment from which this appeal is taken, it clearly appears that the 
Domestic Relations Court of Buncombe County (standing in the stead 
of the Juvenile Court), by the proceedings had on the petition of the 
Carters in March, 1947, fixed the status of Deanna Iilalock, as a ward of 
the State, which condition continues, and will continue until she is of age, 
unless and until such adjudication be modified or reversed by a further 
judgment of the court itself or by the Superior Court judge hearing the 
cause on appeal as the statute provides. 
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But the appellants say, in effect, that whatever jurisdiction the Domes- 
tic Relations Court obtained over the child by virtue of the order of that 
court dated 26 March, 1947, no longer exists for several reasons: First, 
that the order was terminated by the interlocutory order entered by the 
Clerk of Superior Court of Buncombe County on 2 September, 1947, in 
the adoption proceeding instituted by the Carters in that that order was 
a "court order . . . issued to the contrary" within the meaning of G.S. 
110-21. This position is untenable. See opinion by H o k e ,  J., in the 
Coston case, supra. Moreover, the statute expressly declares that the 
term "court7' when used in the Juvenile Courts Act without modification 
refers to the juvenile courts established as provided therein. Q.S. 110-23. 
See also I n  re Hami l ton ,  supra; I n  re Coston, supra;  I n  re Preva t t ,  supra. 
And since the "power, authority and jurisdiction" of the juvenile courts, 
G.S. 7-103, is vested in Domestic Relations Courts, the term "court" 
would refer to the latter. 

On the other hand, a proceeding for adoption of a minor child, under 
the statute pertaining thereto, Chapter 45 of General Statutes, read in 
connection with the provisions of G.S. 1-7 and G.S. 1-13, is before the 
Clerk of Superior Court. 

And the statute provides that when all the prescribed conditions satis- 
factorily appear the court "may tentat ively  approve the adoption and 
issue an order giving the care and custody of the child to the petitioner," 
and within two years of "the interlocutory order'' the court shall complete 
the proceeding by an order granting letters of adoption, or, in its discre- 
tion by an order dismissing the proceeding; that the effect of any adoption 
so completed shall be retroactive to the date of the application; that 
during this interval the child shall remain the ward of the court and 
shall be subject to such supervision as the court may direct; and that the 
order granting letters of adoption shall state whether for the minority or 
for the lifetime of such child and shall have the effect forthwith to estab- 
lish the relation of parent and child between the petitioner and the child. 
G.S. 48-5. 

Here it is noted that the word "tentatively," as used in this statute, is 
the adverbial form of the word ('tentative" which Webster defines "as of 
the nature of an attempt, experiment or hypothesis to which one is not 
finally committed ; making trial ; testing." 

I t  is noted also that the order tentatively approving the adoption is 
denominated "interlocutory order." Such an order is provisional or pre- 
liminary, and does not determine the issues in the action but directs some 
further proceedings preliminary to a final decree. McIntosh N. C. 
P. & P., Section 614, p. 686. Johnson  v. Roberson, 171 N.C. 194, 88 S.E. 
231; Russ  v .  Woodard ,  232 N.C. 36, 59 S.E. 2d 351. 
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Indeed, an interlocutory order differs from a final judgment in that 
an interlocutory order is "subject to change by the court during the pen- 
dency of the action to meet the exigencies of the case.'' See Russ v. 
Woodard, supra, and cases cited. 

Thus i t  appears that the General Assembly has created both Domestic 
Relations courts and Clerks of Superior Court as separate branches of 
the Superior Court. To the former is given exclusive original jurisdic- 
tion over all cases involving the custody of juveniles, G.S. 7-103, and to 
Clerks of Superior Courts jurisdiction of proceedings for the adoption of 
minor children with right, incidental to temporary approval of applica- 
tion for adoption, to "issue an order giving the care and custody of the 
child to the petitioner." Chapter 48 of G.S. and G.S. 1-7 and G.S. 1-13. 

And for the purpose of learning and giving effect to the legislative 
intention, all statutes relating to the same subject are to be compared and 
so construed in reference to each other that effect may be given to all 
provisions of each, if it can be done by any fair and reasonable interpre- 
tation. Alexander v. Lowrance, 182  N.C. 642, 109 S.E. 639. 

I n  the light of this rule of construction, applied to the two statutes now 
being considered, we regard it clearly the intention of the General A, ~sem-  
bly that the Domestic Relations Courts hare the exclusive original juris- 
diction in all cases of a child coming within the purview of the Juvenile 
Court Act and the Domestic Relations Court Aci, which, when once 
acquired, and the status of the child is fixed, continues during the minority 
of the child. 

And we regard i t  equally clear that the provision in  the adoption 
statute that the court (the Clerk), if it be satisfied that the adoption be 
for the best interests of the child "may tentatively approve the adoption 
and issue an order giving the care and custody of the child to the peti- 
tioner" during the testing period, so to speak, is provisional, and is not 
intended to oust the jurisdiction of the Domestic Itelations Court in a 
case involving question of custody of such child. 

Secondly, appellants contend that since neither the child nor they, 
styled adoptive parents, are within t h ~  bounds of the State of North 
Carolina, and are in the State of Illinois, the Domestic Relations Court 
of Buncombe County, North Carolina, is without power to enforce its 
adjudication which is an essential to jurisdiction. In taking this position 
appellants lose sight of the fact that the petition filed by the mother is 
for the modification of an order of the Domestic Relations Court entered 
in the exercise of exclusive original jurisdiction acquired over both the 
mother and the child in a proceeding involving the custody of the child. 
The power to modify such order is expressly granted to the court by 
statute, G.S. 110-36, referred to hereinabove with citations of pertinent 
cases. And the question whether under such statute a court may alter 
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or modify its decree as to the custody of the children, in the absence of 
the parent or the child from its territorial jurisdiction, case annotators 
say, has been resolved, by the great weight of decisions, in favor of the 
existence of such power in the court. See Annotation 70 A.L.R. 526 of 
pertinent subject-citing among other cases Elersey v. Hersey, 271 Mass. 
545, 171 N.E. 515, 70 A.L.R. 518. See also I n  re &for&, 225 N.C. 48, 
33 S.E. 2d 243. 

Indeed, the appellants are now in court. And the cases of I n  Te DeFord, 
226 N.C. 189, 37 S.E. 2d 516, and others cited and relied upon by appel- 
lants are distinguishable in factual situation. 

Thirdly, appellants say "there was no violation of the court order or 
court jurisdiction when they took the child to their home, etc." As to 
this, attention is directed to the findings of fact made by the trial court 
and to the statute G.S. 110-52, a section of Article 4 of Chapter 110 of 
General Statutes, as rewritten by Section 3 of Chapter 609 of 1947 Ses- 
sion Laws of North Carolina, effective 1 July, 1947, which declares that 
"no child shall be taken or sent out of the State for the purpose of placing 
him in a foster home or in a child-caring institution without first obtain- 
ing the written consent of the State Board of Public Welfare . . ." The 
terms "he" or "his" or "him" used in the statute is made to apply to a 
female as well as to a male. G.S. 110-56. 

Moreover, it is provided in G.S. 110-55, a section of Article 4 of 
Chapter 110 of General Statutes, that "every person acting for himself 
or for an agency who violates any of the provisions of this Article . . . 
shall, upon conviction thereof, be guilty of a misdemeanor and punished 
by fine of not more than two hundred dollars or by imprisonment for not 
more than six months, or by both such fine and imprisonment.'' 

Lastly, while appellants in the statement of facts in their brief, say 
that the petitioner commenced this proceeding on 13 January, 1950, that 
they, appellants, first heard of the existence of this proceeding by a letter 
which mas received some time after 7 February, 1950; that upon discov- 
ery that the matter had not been concluded in North Carolina, appel- 
lants, on 10 March, 1950, filed a petition for adoption of the child under 
the laws of the State of Illinois in the County Court of Cook County, 
Illinois, and that a final adoption decree was entered in which facts were 
found upon which jurisdiction of the Illinois Court was determined; and 
that appellee had opportunity to raise the question of Illinois jurisdiction, 
and upon failing so to do is estopped to deny the jurisdiction of that court. 

I n  this connection it is noted that the Illinois Revised Statutes 1947, 
Chapter 4, pertaining to adoption of children, in Sec. 1-2 provides that 
the petition for adoption shall state: 

"1. The name, if known, the sex, and the place and date of birth of the 
child sought to be adopted; and 
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"2. The name, if known, of the person or organization having the legal 
custody of the child; and 

"3. The name, if known, of each of the parents or of the surviving 
parent of such child; and whether such parent or parents are or is a 
minor or otherwise under any legal disability ; and 

"4. That the child has resided in the home of the petitioners a t  least 
six consecutive months immediately preceding the filing of the petition, 
if such is the fact . . .," and, that "the petition shall be verified by the 
petitioner." 

I n  the light of this Illinois statute, while the petition states that the 
child Deanna Blalock was born at  Crossnore, Awry  County, North 
Carolina, on 15 December, 1943, and that Mary Blalock, the mother, is 
the s d e  legal parent of said child, there is no disclos~lre of the facts (1) 
that the child became a ward of the Domestic Relations Court of Bun- 
combe County, North Carolina, in March, 1947, a proceeding involving 
question of the custody of the child, and that the mother is moving in said 
court for modification of order made in March, 1947; (2)  nor as to the 
circumstances under which they, the petitioners-appellants, acquired 
possession of the child; (3)  nor as to the assurance,3 given by them in 
respect to the child; (4) nor as to their removal of the child from North 
Carolina without, first, having obtained the consent of the State Depart- 
ment of Welfare of North Carolina, or of any court,--facts found by the 
trial court in present proceeding. Nor is there allegation of facts which 
would work a change of the domicile of the child. 

Moreover, the judgment of the Illinois court indicates upon inspection 
that i t  is predicated upon the facts alleged, and there is no finding in 
respect of the matters so withheld from the petition. 

Hence, we hold that the conclusions of law made by the trial court that 
the child has never lost her domicile in the State of North Carolina and 
that the purported adoption of the child in the Statt of Illinois is void 
and of no effect, are well founded and proper. 

The Conflict of Laws, by Joseph H. Beale, Vol. 1, Chapter 2, on the 
subject of Domicile, declares that every person must have a domicile of 
origin; that this domicile comes into being as soon as the child becomes 
at  birth an independent person; that this domicile is retained until i t  is 
changed in accordance with law; that if the child be illegitimate it takes 
its mother's domicile, Thayer v. Thayer, 187 N.C. 573, 122 S.E. 307; 
that there can be no change of domicile without an intention to acquire 
the new dwelling as a home, or as it is often phrased, without an animus 
manendi. Hence "an unemancipated infant, being ncln sui juris, cannot 
of his own volition, select, acquire, or change his domicile." Thayer v. 
Thayer, supra; Duke v. Johnston, 211 N.C. 171, 189 i3.E. 504. See also 
Allman v. Register, post, 531. 
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Moreover, t h e  Conflict of Laws, supra, Vol. 2, on the  subject of adop- 
tion, states t h a t  jurisdiction t o  adopt  would seem t o  depend s tr ic t ly  on  
common domicile of both parties, since the  s tatus  of both is  affected. 

A judgment obtained i n  another  S t a t e  m a y  be challenged in this  S t a t e  
b y  proof of f r a u d  practiced i n  obtaining the  judgment which m a y  have 
prevented a n  adverse t r i a l  of the  issue, o r  by showing want  of jurisdiction 
ei ther  of the  subject mat te r  o r  a s  to  the  person of the  defendant. See 
Hat Co. T. Chizik,  223 N.C. 371, 26 S.E. 2d 871, and  cases there cited. 

F o r  reasons stated, the  judgment  below is  
Affirmed. 

STATE v. STERLING L. HICKS. 

(Filed 2 May, 1951.) 

1. Constitutional La,w $j 38-  
No person shall be twice put in jeopardy for the same offense. 

2. Criminal Law 8 Z1- 
Upon defendant's plea of former acquittal, whether the facts alleged in 

the second indictment, if given in evidence, would sustain a conviction 
under the flrst indictment is to be determined by the court;  whether the 
same evidence would support a conviction in each case is to be determined 
by a jury from extrinsic testimony if the plea of former jeopardy avers 
facts dehors the record showing the identity of the offenses. 

Where the plea of former jeopardy avers no facts dehore the record 
showing the identity of the offenses, but merely sets forth the two indict- 
ments and the result of the former trial and draws the legal conclusion 
that defendant was being twice put in jeopardy for the same offense, held: 
the plea is determinable by the court and its refusal to submit issues to 
the jury as  to the identity of the prosecutions is without error. 

4. Same- 
Acquittal of maliciously conspiring to damage or injure the property of 

one person will not support a plea of former jeopardy in a prosecution for 
~naliciously conspiring to injure the property of another person, even 
though the evidence in both prosecutions is virtually the same except a s  to 
the ownership of the property. 

5. Criminal Law 8 lZb- 
Our courts have jurisdiction of a prosecution for conspiracy if any one 

of the conspirators commits within the State a n  overt act in furtherance 
of the common design, notwithstanding that  the unlawful agreement was 
made outside the State. 
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Property 8 2b- 
Transformers placed npon the land of another without being physically 

annexed thereto retain the character of persona l t~ ,  a fortiori where the 
contract with the landowner specifies they should remain the property of 
the owner of the transformers. 

Property 8 3- 
Evidence tending to show defendant's participation in a conspiracy to 

damage or injure transformers which the owner had placed upon the land 
of another without annexation under a contract that  they were to remain 
its property, held sufficient to support conviction of conspiracy to injure 
the personal property. 

Criminal Law § 81c (4)- 

Where defendant is convicted on two counts, and equal concurrent sen- 
tences a re  imposed on each, error relating solely to one count is unavailing 
on appeal when no error was committed in the trial in respect to the other 
count. 

Criminal Law 42d- 

I t  is competent for a co-conspirator to testify that  he was then serving 
sentence for his offense to forestall a contention on the par t  of defendant 
conspirator that the witness was testifying to obtain personal immunity. 

10. Criminal Law 42c- 

A soldier witness may testify that  he appeared a s  a witness in obedience 
to military orders for the purpose of counteracting the implication made 
by the defense on his cross-examination that he was a hired witness. 

11. Criminal Law § 32 j(i- 

A witness who has heard defendant talk and who expresses his opinion 
that the voice he heard on the telephone was that  of defendant, may testify 
as  to the telephone conversation, the witness' lack of assurance a s  to the 
identity of the speaker going to the weight of the evidence and not to its 
admissibility, especially where the telephone conversation contains internal 
evidence tending to identify defendant a s  the speaker a t  the other end of 
the line. 

12. Criminal Law 8 38c- 

Where the evidence tends to show that defendant furnished dynamite 
to his co-conspirator pursuant to a conspiracy to damage personalty, the 
State may properly introduce in evidence the dynamite which the co- 
conspirator found a t  the place designated by defendant in a telephone 
conversation and which was in the witness' possession a t  the time he was 
apprehended in attempting to consummate the con.%piracy. 

IS. Criminal Law § 81c (3)- 
The unsuccessful effort of the solicitor to have a witness identify certain 

dynamite caps connected with the offense cannot be prejudicial when the 
dynamite caps are  not introduced in evidence. 
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14. Criminal Law 88%- 
In a prosecution for conspiracy to damage transformers used in connec- 

tion with a radio station, antecedent threats made by defendant to injure 
the broadcasting company and his threats and expressions of ill will 
against the company are competent to show intent and motive. 

15. Criminal Law 8 40d- 
The solicitor may impeach the defendant as a witness by cross-examin- 

ing him as to antecedent acts of misconduct. 

16. Criminal Law 8 81c (2)- 

Exceptions to the charge will not be sustained when the charge read 
contextually is free from prejudicial error. 

APPEAL by defendant from Clemed,  J., and a jury, at the January 
Term, 1951, of MECKLENBURQ. 

Criminal prosecution for conspiracy tried upon a two-count indictment. 
The first count alleges that the defendant conspired "with Chesley 

Morgan Lovell and other persons to the State unknown" to violate G.S. 
14-127 by maliciously committing damage and injury upon the real prop- 
erty of the Duke Power Company, and the second count charges that the 
defendant conspired "with Chesley Morgan Lovell and other persons to 
the State unknown" to commit the misdemeanor denounced by G.S. 
14-160 by wantonly and willfully injuring the personal property of the 
Duke Power Company, to wit: "electrical transformers and other equip- 
ment of said Duke Power Company . . . located upon and near  the 
property of the Jefferson Standard Broadcasting Company." 

The events set forth in the next two paragraphs antedated the trial on 
the present indictment. 

  he defendant and Chesley Morgan Lovell made personal appearances 
at the March Term, 1950, of the Superior Court of Mecklenburg County 
to answer two consolidated indictments numbered respectively 15,772 and 
15,773. Indictment 15,772 charged that the defendant "and Chesley 
Morgan Lovell and other persons to the State unknown" committed the 
felony denounced by G.S. 14-50 by conspiring "to wilfully and maliciously 
injure . . . a building owned by the Jefferson Standard Broadcasting 
Company, which said building was then and there in actual use by said 
.Jefferson Standard Broadcasting Company for business purposes, by the 
use of dynamite and other high explosives." Indictment 15,773 con- 
tained two counts. The first ccunt alleged that the defendant "and 
Chesley Morgan Lorell and other persons to the State unknown" con- 
spired to violate G.S. 14-127 by maliciously committing damage and 
injury upon the real property of the Jefferson Standard Broadcasting 
Company, and the second count averred that the defendant "and Chesley 
Morgan Lovell and other persons to the State unknown" conspired to 
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commit the misdemeanor defined by G.S. 14-160 by wantonly and wil- 
fully injuring the personal property of the Jefferson Standard Broad- 
casting Company." 

Love11 pleaded guilty to the consolidated indictments, and was sen- 
tenced to imprisonment. A jury trial was had as to the defendant, who 
denied guilt. Virtually the same testimony was adduced by both the 
prosecution and defense a t  the March Term, 1950, as was presented by 
them at the trial now under review. The presiding Judge acquitted the 
defendant upon the second count in indictment 15,773 under G.S. 15-173 
by sustaining his motion for a compulsory nonsuit thereon at the close of 
all the evidence; the jury found the defendant not guilty upon indict- 
ment 15,772; and the jury convicted the defendant upon the first count 
in indictment 15,773, i.e., the count charging a conspiracy to damage the 
real property of the Jefferson Standard Broadcast.>ng Company. The 
defendant appealed to this Court from the judgment pronounced against 
him on the verdict upon the last mentioned count, and won a reversal 
here solely on the ground that there was a fatal variance between the 
allegations of that count and the proof. This Court said: "There is a 
fatal variance between the indictment and the proof on this record. The 
indictment charges the defendants with conspiring to maliciously commit 
damage and injury to and upon the real property of the Jefferson Stand- 
ard Broadcasting Company. The proof is to the affect that they con- 
spired to maliciously commit damage arid injury to the property of the 
Duke Power Company . . . The question of variance in a criminal action 
may be raised by motion for judgment as of nonsuit;, or by demurrer to 
the evidence . . . The motion for judgment as of nonsuit should have 
been allowed with leave to the Solicitor to secure another bill of indict- 
ment, if so advised.'' See: S. v. Hicks, ante, 31, 62 S.E. 2d 497. After 
the decision of this Court in the former action was certified to the Supe- 
rior Court, the present indictment was returned by the grand jury. 

Before pleading to the present indictment, the defendant filed a plea 
of former acquittal, setting forth indictments 15,772 and 15,773 and the 
present indictment and the result of the former trial, and concluding from 
these matters that the crimes described in the present indictment are 
identical with those charged against him in indictments 15,772 and 15,773 
and that by reason thereof his acquittal upon those indictments consti- 
tutes a bar to the present prosecution. The defendant tendered these two 
issues: (1)  Has the defendant been formerly acquitted of the charge 
contained in the first count of the present bill of indictment? ( 2 )  Has 
the defendant been formerly acquitted of the charge contained in the 
second count of the present bill of indictment? H e  prayed the court to 
submit the issues to the jury before the submission of the general issue 
of guilt, and to allow him to offer evidence before the jury on the trial 
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of the issues to establish the identity of the two counts in the present 
indictment with the offenses charged in the previous indictments. Judge 
Clement "refused to submit to the jury the two issues tendered by the 
defendant . . ., and . . . held, as a matter of law, that there was no 
former acquittal or former jeopardy involved in this case." The defend- 
ant reserved exceptions to the rejection of his plea of former acquittal, 
and pleaded not guilty to the indictment. 

The action was then tried on the merits before a petit jury. 
The case made out by the State's testimony is summarized in the next 

two paragraphs. 
The Jefferson Standard Broadcasting Company operates Radio Station 

WBT, which has offices in the City of Charlotte and a transmission 
station in a rural section of Mecklenburg County. The transmission 
station is located on a 19 acre tract owned by the Broadcasting Company, 
and is operated by means of electric power transmitted to i t  by the Duke 
Power Company through a transformer substation situated on the same 
land at a distance of 730 feet from the transmission station. The trans- 
former substation is maintained and operated by the Duke Power Com- 
pany, which placed it upon the 19 acre tract under a written contract 
binding the Jefferson Standard Broadcasting Company and specifying 
that the four transformers are the property of the Duke Power Company. 

The defendant, a resident of Charlotte and a discharged employee of 
the Jefferson Standard Broadcasting Company, made several statements 
prior to 12 January, 1950, indicating that he entertained ill will for the 
Broadcasting Company and desired to put Radio Station WBT out of 
business. On the late afternoon of that day, he and Chesley Morgan 
Lovell made an agreement at Jimmy's Cafe near Columbia, South Caro- 
lina, whereby Lovell agreed to "blow up the transformers" at  the trans- 
former substation situated on the 19 acre tract and whereby defendant 
agreed to pay Lovell $250.00 for so doing. Seven days later the defendant 
caused a supply of dynamite to be concealed behind a signboard near 
Jimmy's Cafe, and notified Lovell of that fact by telephone. Lovell took 
the dynamite into his possession and carried it from South Carolina to 
Mecklenburg County, North Carolina, where he entered upon the 19 acre 
tract under cover of darkness on the night of 21  January, 1950, for the 
purpose of dynamiting the transformers pursuant to his agreement with 
the defendant. He  mas apprehended by peace officers with the dynamite 
as he approached the transformers, and for that reason was unable to 
accomplish his object. 

The defendant offered evidence tending to show that he was not ac- 
quainted with Lovell and did not conspire with him or any other person 
to do any injury to the property of the Jefferson Standard Broadcasting 
Company, the Duke Power Company, or any other person. 
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The jury found the defendant ('guilty on both counts set forth in the 
bill of indictment." The judge decreed that he should be imprisoned 
as a misdemeanant for two years on each count, but stipulated that the two 
sentences should run concurrently. 

The defendant excepted and appealed, assigning as error the rejection 
of his plea of former acquittal, the refusal of his motions for compulsory 
nonsuits, various rulings in respect to evidential matters, and numerous 
portions of the charge. 

Attorney-General A~lcXullan and Assistant Attorney-General Noody 
for the State. 

Ralph T-. Iiicld and J .  C. S~dberry for the defendanf, appellant. 

ERVIN, J. I t  is an ancient and basic principle of criminal jurispru- 
dence that no one shall be twice put in jeopardy for the same offense. 
S.  v. Mansfield. 207 N.C. 233, 176 S.E. 761. Several criteria have been 
prescribed by the authorities for determining in diverse situations whether 
two indictments are for the same offense. The one applicable on the 
present record is the ('same-evidence test," which is somewhat alternative 
in character. I t  is simply this: Whether the facts ,111eged in the second 
indictment, if given in evidence, would have sustained a conviction under 
the first indictment (8. v. Freeman, 162 N.C. 594, 77 S.E. 780, 45 L.R.A. 
(N.S.) 977; S. v. Hooker, 145 N.C. 581, 59 S.E. 866; S. v. Hankins, 
136 N.C. 621, 48 S.E. 593; S.  a. dTash, 86 N.C. 650, 41 Am. Rep. 472; 
S.  v. Revels, 44 N.C. 200; S. v. Birmingham, 44 N.C. 120; S. v. Jesse, 
20 N.C. 95), or whether the same evidence would support a conviction 
in each case. S. v. Clemmons, 207 N.CY. 276, 176 S.E. 760; S.  v. Bell, 
205 N.C. 225, 171 S.E. 50. See, also. in this cocnection : 22 C.J.S., 
Criminal Law, section 279. 

Whether the facts alleged in the second indictment, if given in evidence, 
would have sustained a conviction under the first is always to be deter- 
mined by the court from an inspection of the two indictments. 8. v. 
Nash, supra. Whether the same kvidence would support a conviction in 
each case is to be determined by a jury from extrirlsic testimony if the 
plea of former jeopardy avers facts dehors the record showing the identity 
of the offense charged in the first with that set forth in the last indictment. 
S. v. Bell, supra. 

When these rules are laid alongside the case at bai., it is clear that the 
judge rightly refused to submit to the jury the two specific issues tendered 
by the defendant and rightly rejected the plea of former acquittal. The 
plea merely set forth the several indictments and the result of the former 
trial, and drew the legal conclusion from these bare matters that the 
defendant was being twice put in jeopardy for the same offense. I t  did 
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not aver any facts dehors the record showing the identity of the crimes 
charged in the former indictments with those described in the present 
one. These things being true, the plea was insufficient, for it revealed on 
its face the nonidentity of the several offenses. The defendant's legal 
standing would not be bettered a whit, however, on this phase of the case 
if his plea of former acquittal had gone beyond the record and invoked 
the extrinsic testimony. This is so because evidence of a conspiracy to 
damage or injure property owned or used by the Duke Power Company 
will not support a conviction of a conspiracy to damage or injure prop- 
erty owned or used by the Jefferson Standard Broadcasting Company. 
8. v. Hicks,  supra; S .  v. Crisp,  188 N.C. 799, 125 S.E. 543. 

This brings us to the question whether the trial judge erred in refusing 
to dismiss the prosecution on compulsory nonsuits under G.S. 15-173. 

The defendant was not entitled to have the action nonsuited on the 
theory that the crime alleged was committed outside the State. While 
the conspiracy was formed in South Carolina, one of the conspirators, 
namely, Chesley Morgan Lovell, committed overt acts in Mecklenburg 
County, North Carolina, in furtherance of the common design. As a 
consequence, the Superior Court of Mecklenburg County had jurisdiction 
to try the action. S. v. Davis, 203 N.C. 13, 164 S.E. 737; 22 C.J.S., 
Criminal Law, section 136. I n  legal contemplation, a criminal con- 
spiracy is continued and renewed as to all its members wherever and 
whenever any member of the conspiracy acts in furtherance of the com- 
mon design. 11 Am. Jur., Conspiracy, section 23. 

The defendant advances this additional argument in support of his 
contention that the trial court erred in refusing to nonsuit the action: 
The four transformers had been converted into realty by annexation to 
the land, and by reason thereof belonged to the Jefferson Standard Broad- 
casting Company. Hence, there was a fatal variance between the indict- 
ment charging a conspiracy to damage or injure the property of the 
Duke Power Company, and the proof showing a conspiracy to damage or 
injure the realty of the Jefferson Standard Broadcasting Company. 

This position is untenable. The transformers were not physically 
annexed to the land. S. v. Martin,  141 K.C. 832, 53 S.E. 874. Moreover, 
they were placed on the land under a contract with the landowner specify- 
ing that they should remain the property of the Duke Power Company. 
Consequently, the transformers retained the character of personalty. 
R. R. v. Deal, 90 N.C. 110 ; Feimsfer v. Johnson, 64 K.C. 259. I t  neces- 
sarily follows that the testimony of the State was sufficient to carry the 
case to the jury and to support the verdict on the second count, i.e., the 
count charging a criminal conspiracy to injure the personal property of 
the Duke Power Company. 
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There was no evidence at  the trial, however, to sucitain the verdict on 
the first count, i.e., the count charging a criminal conspiracy to commit 
damage and injury upon the real property of the Duke Power Company. 
Nevertheless, the erroneous submission of the first count to the jury is 
unavailing to defendant unless he shows error affecting the second count. 
This is true because the jury convicted the defendant on both counts, and 
the court imposed upon him equal sentences running concurrently on both 
counts. S. v. Merritt, 231 N.C. 59, 55 S.E. 2d 804; 8. v. Warren, 227 
N.C. 380, 42 S.E. 2d 350. 

A painstaking examination of the remaining exceptions discloses no 
prejudicial error affecting the second count. 

The testimony of the State's chief witness, Chesley Morgan Lovell, 
that he was serving a sentence for complicity in the affair under investi- 
gation Kas competent to forestall a contention on the part of the defense 
that he was testifying for the prosecution to obtain personal immunity. 
The testimony of the State's witness, Frank Turbeyville, a soldier, that 
he appeared as a witness at  the trial in obedience to orders of his military 
superior was admissible to counteract the imputation made by the defense 
on his cross-examination that he was there in the capacity of a hired 
witness. 

The prosecution laid a proper foundation for the introduction of 
Lovell's evidence as to the telephone conversation in which he was in- 
formed of the concealment of the dynamite behind the signboard near 
Jimmy's Cafe. Lovell had heard the defendant talk, and expressed the 
opinion that the voice heard on the telephone was that of the defendant. 
Stansbury : North Carolina Evidence, section 129 ; li. S. v. Easterday, 
57 F. 2d 165. Any lack of assurance on Lovell's pan; as to the identity 
of the speaker went to the weight of the evidence and not to its admis- 
sibility. Stansbury: North Carolina Evidence, section 96. Moreover, 
the telephone conversation contained internal evidence that the person 
at  the other end of the line mas a party to the criminal conspiracy formed 
a meek before. S.  zT. Strickland, 229 N.C. 201, 49 S.E. 2d 469. I t  was 
proper for the State to introduce in evidence the dynamite which Lovell 
found at the signboard immediately after the telephone conversation and 
had in his possession at  the time of his apprehension. The testimony 
indicated that the dynamite was provided by the defendant to enable 
Lovell to consummate the conspiracy. 22 C.J.S., Criminal Lam, section 
712. I t  is not perceived how the defendant suffei-ed any prejudice 
through the unsuccessful effort of the Solicitor to have the witness Lovell 
identify the dynamite caps. S.  v. Cofey, 210 N.C. !j61, 187 S.E. 754. 
These articles were not received in evidence. 

Since the testimony for the px-osecution tended to establish that the 
ultimate object of the conspiracy was to silence Radio Station WBT, the 
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court rightly received the evidence of the State's witnesses, Fletcher 
Austin, James B. Patterson, and Aloneo G. Squires, as to antecedent 
threats of the defendant to injure the Jefferson Standard Broadcasting 
Company, the owner of the radio station. The same observation applies 
to  the expressions of hostility for the Broadcasting Company contained 
in  the handbill distributed by the defendant and the letter written by him. 
The threats and expressions of ill will were admissible to  show intent and 
motive. Stansbury : North Carolina Evidence, section 83. 

The Solicitor did not transgress legal proprieties i n  undertaking to 
impeach the defendant as a witness by cross-examining him as to ante- 
cedent acts of misconduct. S. v. King, 224 N.C. 329, 30 S.E. 2d 230. 

The tr ial  judge did not err  i n  his instructions to the jury. When the 
charge is read contextually, i t  is manifest that  the court instructed the 
jury accurately on the law of the case, summed u p  the evidence of the 
witnesses correctly, and stated the contentions of the prosecution and 
defense fairly. 

Fo r  the reasons given, there is in a legal sense 
No error. 

ROSA P. MADDOX, ADMINISTRATRIX OF THE ESTATE OF FELIX L. MADDOX, 
DECEASED, V. GEORGE W. BROWN AND QUEEN CITY COACH COM- 
PANY, A COBPORATION. 

(Filed 2 May, 1951.) 

1. Appeal and Error § 61a- 
A decision of the Supreme Court on a former appeal constitutes the law 

of the case, both in subsequent proceedings in the trial court and on subse- 
quent appeal. 

Where, in granting a new trial, the Supreme Court expressly holds that 
the evidence was sufficient to be submitted to the jury, a motion to nonsuit 
in the subsequent retrial may be properly granted only if the evidence a t  
the retrial varies in some material aspect from that offered on the first 
trial, and variances, discrepancies, omissions and additions in the evidence 
upon the second trial cannot justify nonsuit therein when such differences 
relate solely to minor details and the evidence a t  both trials is substantially 
the same. 

It is the province of the jury to dissolve discrepancies and dispose of 
contradictions in the evidence and therefore such discrepancies and contra- 
dictions cannot justify nonsuit. 
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4. Evidence 5 22- 
Much latitude is permitted on cross-examination to test the consistency 

and plausibility of matters related by a witness on direct examination, 
and therefore questions which might be improper on direct examination 
may be permitted upon cross-examination. 

5. Autoniobiles § lSg (4) : Evidence § 4 9 -  

Testimony of an eyewitness that a bus pulled oler far enough to get 
around a motorcycle traveling ahead of it in the same direction had the 
motorcycle continued straight ahead, may be upheld as a statement of 
composite fact and not objectionable as invading the province of the jury 
by expressing a theoretical opinion about a matter of simple physical fact. 

APPEAL by plaintiff from B e n n e t t ,  Special  J u d g e ,  8 January,  1951, 
Extra  Civil Term, of MECKLENBURQ. 

Civil action by plaintiff to recovcr damages for the alleged wrongful 
death of her intestate husband resulting from the collision of a passenger 
bus, driven by the individual defendant for the corporate defendant on a 
regular run, and a motorcycle which the intestate was riding. Both 
vehicles mere traveling in the same direction on a four-lane highway. 
The collision occurred while the bus driver was attempting to pass to the 
left of the motorcycle. The point of collision was near the double lines 
that  mark the center of the highway. 

At  the close of plaintiff's evidence, the defendants moved for judgment 
of nonsuit. The motion was allowed, and from judgment based on such 
ruling, the plaintiff appealed, assigning errors. 

S m a t h e r s  & C a r p e n f e r ,  R. B o y l e  S m a t h e r s ,  nncl Lewis  B. Carpen ter  
for plaint i f f ,  appellant.  

Rob inson  & Jones  for d e f e n d m f s ,  appellees. 

JOHNSON, J.  This case was here a t  the Spring Term, 1950, on appeal 
by the defendants from judgment on a verdict in favor of the plaintiff. 
The decision, sustaining the action of the lower court in submitting the 
case to the jury and in upholding the verdict and judgment below, is 
reported in 232 K.C. 244, 59 S.R. 2d 791. Thereafter, upon rehearing, 
this Court reaffirmed the action of the lower court in holding that  the 
evidence was sufficient to orerconle the defendants' motion for nonsuit, 
but a new trial was grantcd for errors committed by the trial court in 
charging the jury. The opinion on rehearing is reported in 232 N.C. 542, 
6 1  S.E. 2d 613. 

The case comes back this time on appeal of the plaintiff from judgment 
as of nonsuit on motion of the defendants a t  the close of the plaintiff's 
evidence upon the retrial below. 
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I t  is settled law that a decision of this Court on :a former appeal con- 
stitutes the law of the case, both in subsequent proceedings in the trial 
court and on subsequent appeal. Pinnix  I * .  Gri f in ,  221 N.C. 348, 20 S.E. 
2d 366; llicCrraw v. R. R.. 209 X.C. 432, 184 S.E. 31; Robinson v. Mc- 
Alhaney, 216 N.C. 674, 6 S.E. 2d 517. 

Where the question of nonsuit has been decitlcd in favor of the plaintiff 
on a prior appeal, it suffices for the plaintiff on retrial to offer substan- 
tially the same evidence. Clark v. Sweaney, 176 N.C. 529, 97 S.E. 474; 
McGraw v. R. R., supra (209 N.C. 432). X motion to nonsuit may be 
resolved against plaintiff only when the evidence on retrial varies in a 
material aspect from that offered on the first trial.. George v. R. R., 217 
N.C. 684,9 S.E. 2d 373; McCall v. Inst i tute,  189 N.C. 775,128 S.E. 349. 

Therefore, it would seem that decision on the instant appeal lies in a 
narrow compass. I t  turns on the question of whether the evidence on the 
retrial was substantially the same as, or materially different from, that 
adduced at the previous trial. Clark v. Sweaney, sz~pra (176 N.C. 529) ; 
George v. R. R., supra (217 N.C. 684). 

We have studied and analyzed the records on both appeals. The 
physical facts showing location, highway dimensions and markings, 
weather conditions, and other background facts, with the exception of a 
few immaterial details, were shown at each trial to have been substan- 
tially the same. These background facts are set out in the two former 
opinions (232 N.C. 244 and 232 N.C. 542) and will not be restated, 
except in broad outline: The collision occurred on the morning of 9 July, 
1947, on Wilkinson Boulevard (U. S. Highway No. 29) between Char- 
lotte and Gastonia, about one hundred fifty feet east of the Berryhill 
Crossroads intersection. Wilkinson Boulevard is a four-lane highway. 
The center of the highway was marked with a double line. The north 
half was marked with a line dividing it into two traffic lanes. The south 
half was marked with a single line dividing it into two traffic lanes. The 
highway runs generally east and west. The north half was used for traffic 
going west toward Gastonia; the south half was used for traffic moving 
east toward Charlotte. The pavement is about forty-two feet wide. The 
sun was shining, and the surface of the roadway was dry. Both vehicles,- 
the motorcycle ridden by the intestate and the bus driven by the defendant 
Brown,-were traveling westerly toward Gastonia. 

At a about six hundred fifty feet east of the Berryhill Crossroads 
intersection, on the Charlotte side thereof, both vehicles were observed 
on the inside passing lane, with the motorcycle a short distance ahead of 
the bus. From there on, the vehicles traveled a further distance of about 
five hundred feet, with the bus driver signaling by horn his desire to pass 
the motorcycle. I n  the passing movement, which occurred about one 
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hundred fifty feet east of the Berryhill Crossroads intersection, the two 
vehicles collided, resulting in the death of plaintiff's intestate. 

Decision on this appeal, as on the former one, hinges on the evidence 
showing the movements of the two vehicles during the last four or five 
hundred feet traveled,-from the time the bus driver began blowing to 
pass the motorcycle until in attempting to do so the two vehicles collided. 
On this crucial phase of the case, we have examin2d and compared the 
evidence offered by the plaintiff at  each trial. The comparison discloses 
variances, discrepancies, omissions and some additions, in minor details. 
But i n  basic trend and content there is no material difference in the 
evidence adduced. I t  i s  substantially the same. 

On both trials the plaintiff relied in large part on the testimony of two 
eyewitnesses,-George Wallace and Mrs. John LeGette. The defendants 
point to and rely upon variances in the testimony of these two witnesses 
as supporting the lower court in nonsuiting the case upon the retrial. 

The witness George Wallace mas in the Richfield service station side 
of the highway, drinking a soft drink, when the two vehicles approached 
from the east. At both trials he testified in effect i,hat he heard a horn 
blowing like it "was hung up." H e  "hurried and got done drinking his 
drink'' and went out front "to see what was the mt~tter." When he got 
out in front of the station he looked toward Charlotte and saw a motor- 
cycle coming, with the bus about thirty-five feet behind; that both vehicles 
were about five hundred feet away when he first saw them. At the first 
trial, the witness said the motorcycle was in "the lane next to the center 
of the highway,-the lane right in  the center of the highway." This time 
he said the motorcycle, when he first saw it, was In the middle of the 
highway, between the double lines marking the center. On the first trial, 
he said the man on the motorcycle "pulled back in front of the bus . . .; 
that when the motorcycle and the bus come together the man slid off on 
his face . . . The bus never even touched him." On cross-examination 
before, he said "the motorcycle did cut into the side of the bus . . . and 
I first said that the motorcycle cut into the left door, and I corrected that 
to say the right door." This time, he said "I watched them as they came 
on down the road towards me . . . well the bus went to pull around the 
motorcycle and the motorcycle pulled out in front of the bus, to the left 
side. . . . Both of them turned the same direction,-to the lefthand 
side . . . and when the bus turned to go around the left side, well the 
motorcycle turned left too, and run right into the front door." Wallace 
further testified the first time that the tail part of the motorcycle came 
into contact with the bus.-"The tail part back there," and that then the 
man slipped off on the left side of his face. R e  further said on cross- 
examination this time that the bus did not hit the rear of the motorcycle, 
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but that the motorcycle ran into the right door of the bus when the bus 
was pulling over and had pulled over to pass it. 

The witness Mrs. LeGette testified each time to what she saw from her 
position in the bus. She was seated on the secoid seat from the front, on 
the right side, but next to the aisle. She was reading a magazine, but 
looked up when the bus driver started blowing his horn to pass. She 
looked out through the windshield and saw the intestate on the motor- 
cycle. He  was so close that she could see him only from his shoulders up. 
At both trials she said in effect that the intestate kept moving over toward 
the left as the bus moved over: "They moved to the left several times. 
I don't know how many times." At the first trial, she testified she 
"looked straight out" through the windshield and saw the intestate. This 
time, she said she was looking out of the "extreme right of the wind- 
shield." Before, in describing the actual impact, she said "I just braced 
myself because I knew it was going to,-and the man on the motorbike 
turned and looked directly around at us,-just like that-and then it 
happened." On cross-examination before, she also said "I don't know 
where he hit." This time, she said the man on the bike "got out just far  
enough in front of the bus and looked directly around at us and just 
about the time that he looked around and turned his head, well that's 
when he hit the side of the bus." Before, she said "I couldn't tell where 
in the highway the man was at  the time the collision took place." This 
time, she said ('I thought the accident happened about in the middle,- 
center of the highway." 

There are other differences and inconsistencies in the testimony of 
Mrs. LeGette, and also in the testimony of George Wallace and that of 
other witnesses, but these variations are not material and controlling. 
This being our over-all appraisal of the evidence, we deem it advisable, 
in order that neither side may be prejudiced on the next hearing, to 
refrain from making further detailed comparisons of the proofs offered 
at  the previous trials. I t  suffices to say that the statement of Mrs. LeGette 
in describing the impact at  the last trial: "Well, that's when he hit the 
side of the bus," does not perforce withdraw from the jury the plaintiff's 
theory that the bus driver failed to exercise due care in the passing 
maneuver, nor is it sufficient, when considered with the rest of the evi- 
dence favorable to the defendants, to saddle the plaintiff with contributory 
negligence as a matter of lam. Still stands sufficient evidence to justify 
a jury verdict either for or against the plaintiff on the issue of negligence, 
and either for or against her on the issue of contributory negligence. 
Upon the evidence adduced below, it would seem to be for the jury, and 
not for the Court, to resolve the discrepancies and dispose of the contra- 
dictions in the testimony. Ward v. Smith, 223 N.C. 141, 25 S.E. 2d 463 ; 
Edwnrds 2. .  Junior Order, 220 N.C. 41, 16 S.E. 2d 466; Childress v.  
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Lawrence, 220 N.C. 195, 16  S.E. 2d 842. The evidence is susceptible of 
supporting dual, conflicting theories. See Maddo.7: 2.  Brown, supra (232 
N.C. 542, pp. 544 and 545). 

We refrain from discussing the aspects of the evidcnce adduced a t  
the last hearing which the plaintiff contends supports inferences tending 
to strengthen her case. Such matters we leave for the forum below. 

We have examined plaintiff's assignment of error c8hallenging a portion 
of the testimony of the witness George Wallace, elicited on croes-examina- 
tion, upon the theory that  the witness was thereby allowed to invade the 
province of the jury by expressing a theoretical opinion about a matter of 
simple, physical fact. The witness was asked on cross-examination : 
"And (the bus) pulled over enough to get around i t  ( t he  motorcycle) if i t  
( the motorcycle) had gone straight ahead 1" The witmess answered, "Yes, 
sir." On cross-examination much latitude is given counsel in testing for 
consistency and plausibility matters related by a witness on direct exami- 
nation. Bank v. iVotor Co., 216 N.C. 432, 5 S.E. 2d 318. See also Perry 
21. Jackson, 88 N.C. 103. Besides, the answer here given may be treated, 
we think, as a "shorthantl ~ t a t emen t  of fact,"-the statement of a com- 
posite fact. Myers v. l i f i l i l i ~ s  C'O.. 203 N.C. 293, p. 295, 180 S.R. 694. 
The exception is untenable. 

However, for error in allowing the motion for nonsuit, the judgment 
below is 

Reversed. 
- 

MRS. SARAH McCRAW, WIDOW, AiYD MRS. MARY McCRAW PREVATTE, 
DAUGHTER OF JOSEPH E. McCRAW, DECEASED EAKPLOPEE, V. CALVINE 
MILLS, INC., EMPLOYER; LUMBERMEN'S MUTUAL CASUALTY COM- 
PANY, CAKRIER, AND S. J. ARD HOMER GADDY. 

(Piled 2 May, 1951.) 

1. Master and Servant § 4a- 
A person undertaking a specific job by contract under which he retains 

control of the manner of doing the work, and the hiring, firing and pay- 
ment of persons working under him, without being subject to the con- 
tractee except as to the result of the work, is an independent contractor, 
but if the contractee retains the right of control over the manner or method 
of doing the work, whether exercised or not, the contract creates the 
relationship of emploger and employee. 

2. Master and Servant § 53d- 
Findings of fnct of the Industrial Commission art> conclnsire on appeal 

when supported by competent eridence. 
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3. Master and  Servant § 3 9 b E v i d e n c e  held to show t h a t  decedent was em- 
ployee of independent contractor. 

The evidence tended to show that  the individual defendants contracted 
to paint the corporate defendant's mill for a specified price in accordance 
with certain specifications, the corporation being interested only in the 
result of the work, the individuals retaining complete control over the 
employment, wages and flring of their employee-painters and the time, 
place and manner of doing the work, with the exception that  the corpora- 
tion designated the times a t  which the interior might be painted so as  not 
to interfere with the operation of the mill, and advanced in a lump sum 
weekly a n  amount sufficient to meet the payroll, including an amount for 
the individual defendants which they charged against their anticipated 
profits. Held: The individual defendants were independent contractors 
liable under the Compensation Act for fatal  injury to a painter resulting 
from an accident arising out of and in the course of the employnient, and 
there is no evidence to sustain a finding that  such painter was a n  employee 
of the corporate defendant. 

4. Same- 
Testimony of a partner a s  to his interpretation of the results wliich 

might follow conjectural situations under the contract cannot support a 
finding that  the contract created the relationship of employer and em- 
ployee rather than that of employer and independent contractor when such 
partner had no direct dealings in execution of the contract and had no 
personal knowledge thereof except a s  shown by the writings which dis- 
closed a n  independent contract which was so treated by the parties in its 
practical interpretation in the performance of the work, since the question 
is not what the witness thought the contract meant but what was agreed 
upon. 

5. Master and  Servant § 4a- 
The fact that  the contractee retains the right to alter the specifications 

in immaterial aspects or provide for additional work for extra pay does 
not change the relationship of the parties from that  of employer and 
independent contractor to that  of master and servant. 

APPEAL b y  plaintiffs and defendant  H o m e r  Gaddy  f r o m  Sink, J., 
M a r c h  Term,  1951, of MECKLENBURQ. Affirmed. 

This  was a claim under  the  Workmen's Compensation Act  by  the  de- 
pendents of Joseph  E. McCraw f o r  compensation f o r  his  i n j u r y  and  death 
b y  accident ar is ing out  of and  i n  t h e  course of his  employment b y  defend- 
a n t  Calvine Mills, Inc.,  o r  i n  the al ternat ive by  the  defendants Gaddy, i n  
the  event the  l a t t e r  be determined t o  be independent contractors under  
contract with defendant Mills, Inc.  

T h e  Indus t r ia l  Commission found  t h a t  decedent suffered f a t a l  i n j u r y  
b y  accident ar is ing out  of and i n  course of employment b y  defenda;t 
Mills, Inc., and  t h a t  defendants Gaddy, self-insurers, though regular ly 
employing five or  more persons, were not  independent contractors o r  
employers of decedent under  t h e  circumstances here disclosed. Compensa- 
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MCCRAW v.  MILL^, Inc. 

tion was awarded the claimants as against defendant Mills, Inc.;only, and 
not against defendants Gaddy. Defendant Mills, Inc., and the plaintiffs 
appealed to the Superior Court. I n  the Superior Court the Judge re- 
versed the ruling of the Industrial commission, l~eing of opinion that 
there was no competent evidence to support the finding and conclusion 
that decedent was an employee of defendant Mills, Inc., at  the time of 
his injury. The Judge also held that all the evidence was to the effect 
that decedent's injury arose out of and in the course of his employment 
by defendants Gaddy, and accordingly remanded the case to the Industrial 
Commission for an award in accord with his judgment. 

The plaintiffs and defendant Homer Gaddy appealed. 

Helms d Mulliss and James B. McMillan for plc:intiffs, appellants. 
Taliaferro, Clarkson .Le. Grier for defendant Homer  Gaddy, appellant. 
Smathers & Carpenter for Calvine hfills,  Inc., and Lumbermen's X u -  

tual Casualty Company,  defendants, appellees. 

DEVIN, J. The question presented is whether under the evidence 
shown by the record Joseph E. McCraw, the decedent, at  the time of his 
death by accident, was an employee of Calvine Mills, Inc., or was an 
employee of defendants Gaddy while the latter were engaged in work for 
the corporate defendant under an independent contract. The Industrial 
Commission found he was an employee of defendant Mills, Inc., while the 
Judge of the Superior Court adopted the contrary view, holding that 
decedent was an employee of defendants Gaddy as independent contrac- 
tors, and not an employee of defendant Mills, Inc. 

The definition of independent contractor and the distinction to be 
drawn between the relationship of independent contractor and that of 
employee, in cases arising under the Workmen's Coinpensation Act, have 
been frequently stated by this Court. Scott v. Lumber Co., 232 N.C. 162, 
59 S.E. 2d 425; Perley v .  Paving Go.. 228 N.C. 479, 46 S.E. 2d 298; 
Brown v. Truck  Lines, 227 N.C. 299, 42 S.E. 2d 71 ; S m i t h  v. Paper Co., 
226 N.C. 47,36 S.E. 2d 730; Hayes 1 1 .  Elon College, 224 N.C. 11, 29 S.E. 
2d 137; Beach v. McLean, 219 N.C. 521, 14 S.E. 2d 515; Gadsden I - .  

Craf t ,  173 N.C. 418, 92 S.E. 174; Denny v .  Burl.l'ngton, 155 N.C. 33, 
70 S.E. 1085. I n  its simplest form an independent contractor may be 
said to be one who exercises an independent employment and contracts 
to do certain work according to his own judgment and method, without 
being subject to his employer except as to the result of his work. Perley 
v. Paving Co., 228 N.C. 479, supra. When one undertakes to do a specific 
job under contract and the manner of doing it, including employment, 
payment and control of persons working with or under him, is left 
entirely to him, he will be regarded as an independmt contractor unless 
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the person for whom the work is being done has retained the right to 
exercise control in respect to the manner in which the work is to be 
executed. Denny v. Burlingtom, 155 N.C. 33, 70 S.E. 1085. The test is 
whether the party for whom the work is being done has the right to 
control the worker with respect to the manner or method of doing the 
work, as distinguished from the right merely to require certain definite 
results conforming to the contract. If the employer has right of control, 
it is immaterial whether he actually exercises it. Scott v. Lumber CO., 
232 N.C. 162, 59 S.E. 2d 425. 

As the findings of fact made by the Industrial Commission must be 
held conclusive on appeal to the Superior Court and in this Court, if 
supported by competent evidence (Vause v. Equipment Co., ante, 88, 
63 S.E. 2d 173), a careful examination and analysis of the testimony 
presented to the Industrial Commission is in order. The evidence shows 
these material facts: The defendant Calvine Mills, Inc., is and was at  
the times referred to engaged in the manufacture of cloth. Desiring to 
have the mill building painted, it accepted the written proposal of S. J. 
Gaddy to do this work on the te1.m~ set out in the following letter: "For 
the sum of ten thousand and five hundred dollars ($10,500) we propose 
to paint the Calvine Mill interior and exterior in accordance with the 
specifications drawn up by the DuPont Paint Company. You are to 
furnish all materials, drop cloths, and rigging. We are to furnish all 
brushes and skilled labor. As work progresses you are to advance weekly 
payroll. We will assume all responsibility and do A-1 job. Thanking 
you for this opportunity of quoting you and hoping to be awarded this 
work. (Signed) S. J. Gaddy." 

The defendant Mills, Inc., was to make advancements on the contract 
to enable defendants Gaddy to meet their payrolls. The mill being in 
operation, it was understood that the painting on the inside of the build- 
ing should be done at  such times and places as would not interfere with 
the operation of the mill, and that this would be done on Saturdays and 
Sundays when the mill was usually closed. S. J. Gaddy and his son 
Homer Gaddy, who became interested with him, carried out this painting 
contract, employing a number of painters ranging from four on some 
days to twenty or more on week ends. Eomer Gaddy kept the time of the 
employed painters, and each week obtained from defendant Mills, Inc., 
in a lump sum an amount sufficient to pay the wages of the workmen 
including an amount for the two Gaddys which they charged against their 
anticipated profits on the contract. The decedent McCraw was one of the 
~ a i n t e r s  on the job, employed by and carried on Gaddys' payroll, and 
had been so employed four or five weeks before his death. S. J. Gaddy 
had been for many years a painting contractor and painter but had 
retired from active work until he made this contract. Homer Gaddy had 
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heen engaged for a number of years in fhe painting business with his son, 
brother and cousin. 

S. J. Gaddy testified that he made the contract to paint the mill accord- 
ing to the specifications for $10,500, and to furnish all the labor, brushes 
and ladders; that he and Homer Gaddy did the job according to specifica- 
tions in a satisfactory manner and were paid the contract price. "He 
(the mill superintendent) did not gi\-e us any orders or instructions. 
. . . There was no change in the specifications except when we got 
through the superintendent had an additional room <md asked us about it. 
That was additional work and we got paid for it." On request and as an 
accommodation a certain pipe in the mill was painted red. "Nobody at 
the mill told us how to hire or fire; they never told us how much to pay 
anybody; they never told us how to work and how not to work. My son 
and I exercised all the control over employees. Nobody else controlled 
them in any way. I did not recognize any right on the part of the mill to 
give any different orders or instruction other than that contained in the 
letter, other than the specifications we had to work by. Other than that 
I did not recognize any right on the part of the mill to give me further 
orders." 

Homer Gaddy testified for the plaintiffs that he participated with 
S. J. Gaddy in ~naking the estimates for the work. This was based on 
the plans and specifications furnished by defendant Mills, Inc., and it 
was to be done in accordance with specifications drawn up by the DuPont 
Paint Company. He  said the mill was to furnish the paint and all mate- 
rials, including drop cloth and rigging, while he and S. J. Gaddy were to 
furnish skilled labor and all brushes and ladders. "We assumed all 
responsibility and were to do an ,4-1 job." He testified that in com- 
pliance with the contract he and his father emplojled the painters, put 
them on ('our" payrolls and paid them. Neither of them mas on the 
mill's payroll, nor were any of the painters they employed. "The mill 
didn't know who was on our payroll." Joseph McCraw, the decedent, 
had previously worked for S. J. Gaddy on a number of occasions. No 
one at  the mill knew anything about his employment. Neither S. J. 
Gaddy nor Homer Gaddy used a brush. They directed the work of the 
~ a i n t e r s .  

Homer Gaddp further testified : "We employed the men and told them 
where to work, when to begin work, what place to work at, what work to 
do. We exercised all the control over the men that was exercised while 
they were at  work. Nobody at the mill attempted to tell us what men we 
worked. We decided where the men were to work. The superintendent 
would tell me  here I could work. H e  would tell u,3 we could work in a 
certain room. I told my men when to go to work, and how to do the work, 
and what to do, and then I told them when to quit, and I kept their time 
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and paid them, and the mill didn't care whether we worked any single men 
or we didn't work a certain man. The only thing the mill looked for was 
a n  A-1 job finished in the agreed time. They weren't caring whether we 
worked three men, six men or twenty men. We worked as many men as 
we wanted to. N o  one had anything to do with that but me and my 
father. . . . We had the right to fire these men if they didn't work prop- 
erly, and no one but my father and myself had the right to fire them. 
My father and I were the men that agreed with these men as to the rate 
of pay. We agreed with each painter as to his rate of pay. . . . The 
only instructions we got from the mill was the plans and specifications, 
and they would tell us from one day to the next what sections of the mill 
we could work in. They never told us who to work, or when to work 
there." 

This evidence produced by the plaintiffs mould seem to satisfy in all 
respects the definition of an independent contractor. Hayes v. E l o n  
Col lege ,  ,supra. S .  J .  Gatldy and Homer Gaddy were engaged in a sepa- 
rate and independent business, to wit, that of painting contractors, which 
required independent use of the special skill, knowledge and experiencr. 
incident to that business. They were not in the employ of the mill, except 
for this contract, and were not subject to discharge as such. They were 
free to use such workmen painters and as many or few as they saw fit, 
with full control over them as to hiring and firing, wages and hours, times 
and places. S. J. Gaddy and Homer Gaddy were subject only to the 
terms of the contract and the specifications forming a part thereof. Any 
changes in the contract or specifications were matters of agreement be- 
tween the contracting parties, and any additional work was to be done and 
paid for as should be agreed upon. 

But the plaintiffs rely for reversal of the ruling below upon certain 
other testimony given by the witness Homer Gaddy, over objection, which 
we quote, as follours : 

"Q. As far  as you were concerned, Mr. Gaddy, the mill superintendent 
or the mill owner or the general manager, they had the right to make 
requests of you as to the manner in which you did the work, didn't they? 
,4. Absolutely. 

'(Q. As f a r  as you were concerned in doing that job, you recognized 
their right to tell you how to do i t ?  A. Absolutely. 

"Q. ,4nd they did have the right under your agreement to prescribe 
the way and manner in which you did that  job? 9. Yes, sir. 

"Q. Or  make changes in the specifications as they saw fit as the job 
went along? A. Yes, sir. 

('Q. Or  tell you to knock off work in a particular room so they could do 
whatever they wanted to do there? A. Yes, sir. 
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"Q. Or to prescribe the hours that your men would be permitted to 
paint overhead before they would resume operation of the machinery? 
A. Yes, sir." 

I t  will be noted, however, that Homer Gaddy did not make the con- 
tract though he figured with S. J. Gaddy, his father, as to the cost and 
price proposed, and afterward became a partner with S. J. Gaddy in 
supervising the performance of the contract and sharing in the profits. 
He  testified he had had no direct dealings with any of the mill officials, 
except to obtain weekly checks with which to pay his painters for their 
work, and that the letter of S. J. Gaddy and its acceptance by the mill, 
and the plans and specifications called for constituted the entire contract. 
He had no personal knowledge of the contract except as shown by these 
writings. Hence his quoted testimony elicited under examination would 
seem to set forth merely what he regarded as the effwt of the contract, and 
his interpretation of the results which rnight follow coiljectural situations. 
The question posed for us is to be determined not by what this witness 
thought the contract meant, but by what was agrec~d upon. Overall Co. 
u. H O ~ W L C S ,  136 K.C. 425, 119 S.E. 817. That the contracting parties 
could alter the specifications in immaterial respects or provide for addi- 
tional work for extra pay would not change the relationship of the parties 
or make the employees of S. J. and Homer Gaddy employees of the mill. 
The fact that no coiltrol over the details of the work or of the employees 
of Gaddy was in fact exercised by the mill would indicate the practical 
interpretation of the contract by the parties thereto as one providing for 
an independent employment. Smith v .  Paper Co., supra. 

We conclude that the portions of the testimony of Homer Gaddy relied 
on by the plaintiffs, if competent, are not controlling so as to give decisive 
character to the relationship of the parties, and that the evidence as a 
whole presents an unmistakable picture of an independent contract for 
painting defendant's mill, and that the decedent at  the time of his acci- 
dental injury and death was not an employee of defendant Calvine Mills, 
Inc., but of the defendants Gaddy. 

The judgment of the Superior Court is 
Affirmed. 
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MRS. JANE V. ALLMAN v. THURMAN BURNETT REGISTER, SR. 

(Piled 2 May, 1951.) 
1. Divorce § 21- 

Where decree of divorce of another s tate  awards the custody of the 
minor children of the marriage, our court has no jurisdiction in  a proceed- 
ing under G.S. 50-13 to award the custody of the children except in con- 
formity with the decree of the sister state unless the children a re  domi- 
ciled in this State a t  such time. 

2. Domicile Q 2- 
While the domicile of unemancipated children is ordinarily that of their 

father during their minority, where the father abandons his wife and chil- 
dren or the parents are  separated by judicial decree or divorce which 
awards the children's custody to the mother, the children's domicile follows 
that  of the mother. 

3. Domicile § l- 

The place of children's residence and the place of their domicile may 
not be the same. 

4. Domicile Q 2: Appeal and Error  9 40d- 
Where it affirmatively appears from the record that the husband had 

abandoned his wife and children and that  the children had continuously 
thereafter lived with their mother in another state except for brief periods 
when they were permitted to visit their father in this State, the children's 
domicile is in such other state, and a finding by our court upon the record 
that  the domicile of the children was in this State is a conclusion of law 
and not binding on appeal. 

5. Domicile § 2- 

An unemancipated infant cannot, of its own volition, select, acquire or 
change its domicile. 

6. Divorce § 21: Constitutional Law 8 2%- 
Where a court of another state has jurisdiction over the parties and the 

minor children of the marriage, its divorce decree granting the custody of 
the children of the marriage to their mother is binding on our courts under 
the full faith and credit clause of the Federal Constitution and the only 
forum in which such decree can be modified is the court in which the 
decree was entered. 

7. Divorce gQ 20,21: Constitutional Law Q 28- 
Where a court of a sister state, having jurisdiction of the parties and 

the children of the marriage, has entered a decree for divorce awarding 
custody of the children to their mother with direction that  the father con- 
tribute to their support, and the mother and the children continue to be 
domiciled in such other state, our courts have jurisdiction to award the 
custody of the children only in accordance with such foreign decree and 
may render judgment for past due and unpaid installments for the support 
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and maintenance of such children, but not for the payment of future 
installments. 

APPEAL by plaintiff from Prisp,  Spct.ial J ~ i d g ~ ,  1)wember Term, 1950, 
of M E C R L E ~ U R Q .  

This is a special proceeding instituted pursuant to the provisions of 
(3.S. 50-13, for the custody of Nancy Ann Register 2nd Thurman Burnett 
Register, J r .  

I t  was agreed by the parties that the trial judge would hear the case 
upon the affidavits, letters and oral testimony of the parties, find the facts 
and enter his conclusions of law. 

The pertinent facts are as follows: 
1. That plaintiff and defendant intermarried in the City of Richmond, 

State of Virginia, on 14 September. 1934, and two children were born of 
the marriage, to wit. Nancy Ann Register on I;! October, 1937, and 
Thurman Burnett Regihter. Jr . ,  on 1 2  L2pril, 1940. 

2. That the plaintiff has always lived in the State of Virginia, except 
for two years when she and her children resided with the defendant in 
Wilmington, North Carolina, from the fall of 1941 until the fall of 1943. 

3. That plaintiff instituted an action for an abzolute divorce against 
the defendant in the Circuit Court of Henrico County, Virginia, on or 
about 15 May, 1947, in which action she prayed the court to award her 
the custody and care of the aforesaid children, and further asked for an 
order directing the defendant to pay a sufficient sum of money for the 
support of said children; that at  the time of the institution of such action 
the defendant was a citizen and resident of said lienrico County, Vir- 
ginia, and was personally served with summons in said divorce action and 
with a Notice to Take a Deposition in connection therewith on 16 May, 
1947. The Bill of Complaint which was subsequently filed by the plain- 
tiff was not personally served on the defendant. 

4. That the defendant failed to answer or demur to the Bill of Com- 
plaint, and on 7 July, 1947, a decree granting an absolute divorce to the 
plaintiff was entered on the ground that the defendant had deserted and 
abandoned her, in March. 1945, and the decree further awarded the full 
care and custody of Nancy Ann Registcr and Thurrlan Burnett Register, 
Jr., to the plaintiff, and ordered the defendant to p q  to the plaintiff the 
sum of $20.00 per week, beginning as of 30 June, 1947, for the mainte- 
nance and support of the two said children until further orders of said 
court. 

5. That according to the allegations in plaintiff's complaint and affi- 
davit in support thereof, the defendant at  the time this proceeding was 
instituted was in arrear in his payments under the above order in the sum 
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of $1,540.00, and that the decree of the Circuit Court of Henrico County, 
Virginia, has not been modified. 

6. That on 9 July, 1949, the plaintiff intermarried with one Carl F. 
Allman, and she and her present husband reside with her mother on a 
35-acre farm in Henrico County, near the City of Richmond, Virginia, 
where she and her children have lived since the fall of 1943. 

7. That the defendant has remarried and now lives with his wife and 
her 14 year old son by a former marriage, in Charlotte, North Carolina. 

8. That pursuant to an agreement between the plaintiff and defendant, 
the children in question were permitted to visit their father in Charlotte, 
North Carolina, during the summer vacation seasons of 1948, 1949 and 
1950; that prior to 1950 the children were returned to Richmond each 
summer in time to enter school in the fall, but in 1950, the father refused 
to permit the children to return to Virginia, hence the institution of this 
proceeding. 

The court found as a fact "that the home of the defendant is a suitable 
and desirable place for the rearing, care and supervision of the aforesaid 
minor children ; that the said children are receiving proper religious and 
moral training." No finding was made in respect to the fitness of the 
mother or her ability to provide for her children. The plaintiff's evi- 
dence, however, was ample to show that she is a good mother and a woman 
of excellent character; that she and her folks have provided a comfortable 
home for these children and have heretofore made adequate provision for 
their education and religious training. 

On the above facts the court below held that these children, at  the time 
of the institution of this proceeding, "were living with and residing with 
the defendant and were residents of North Carolina"; and further held 
that the decree as to the custody of these children, entered in the Circuit 
Court of Henrico County, Virginia, was not binding on the courts of 
North Carolina, and awarded the care, custody and control of the children 
to the defendant. 

The plaintiff appeals and assigns error. 

Charles W .  Bundy for plaintiff. 
R a y  S. Far& and H u g h  M .  McAulay  for defendant. 

DENNY, J. The question of the fitness or unfitness of the plaintiff 
to have custody of her children was not an issue in the hearing below. 
The validity of the judgment, from which she appeals, depends on 
whether the children involved herein were domiciled in North Carolina 
at  the time this proceeding was instituted. I t  must be conceded that 
unless the children were domiciled in this State at  such time, the court 
below was without jurisdiction to award their custody, except in con- 
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formity with the decree theretofore entered in the Circuit Court of 
Henrico County, Virginia. Burns v. Shapley, 16 Ala. App. 297, 77 So. 
447; Peacock v. Bradshaw, 145 Texas 68, 194 S.W. 2d 551; Conflict of 
Laws, by Beale, Vol. 11, Sec. 144.3, p. 717. 

Ordinarily the domicile of an unemancipated child, during its minority, 
follows that of the father. Thayer v. Thayer, 187 N.C. 573, 122 S.E. 
307; I n  re Means, 176 N.C. 307, 97 S.E. 39; Yarborough v. Yarborough, 
290 U.S. 802, 78 L. Ed. 269, 90 B.L.R. 924; 17 Am. Jur., Domicile, Sec. 
57, p. 625; 28 C.J.S., Domicile, Sec. 12, p. 21. However, where parents 
are separated by judicial decree or divorce and the custody of a child is 
awarded to the mother, or where a father abandons the mother and child, 
the child's domicile follows that of thtl mother. 28 C.J.S., Sec. 12 (2) ,  
p. 21, et seq.; 17 Am. Jur., Domicile, Sec. 59, p. 687; Restatement, Con- 
flict of Laws, Sections 32 and 33, pp. 57 and 58; In  re Means, supra; 
Wear v. Wear, 130 Kan. 205, 285 Pac. 606, 72 A.L.R. 425; Noss v. 
Tngram, 246 Ala. 214, 20 So. 2d 202; State v. Peisen, 233 Iowa 865, 10 
N.W. 2d 645. And it should be kept in mind that a child may reside in 
one place and its domicile may be in another. Duke v. Johnston, 211 
N.C. 171. 189 S.E. 504; Sheffield v. It'alker, 231 N.C. 556, 58 S.E. 2d 356. 

I t  affirmatively appears from the record that the defendant abandoned 
his wife in 1945, and that the children have lived with their mother con- 
tinuously since that time, except for the brief periods they have been 
permitted to visit their father, in Charlotte, North Carolina. Therefore, 
the domicile of these children would have been the same as that of their 
mother, even though the Virginia Court had not awarded her the custody 
of them. Restatement, Conflict of Laws, Section 33, p. 58. 

Consequently, the purported finding of fact to the effect that these 
cxhildren were residents of North Carolina at  the time of the institution 
of this proceeding, is but a conclusion of law and cannot be sustained 
on this record. 

"An unemancipated infant, being rlon sui juris, cannot of his own voli- 
t ion select, acquire, or change his domicile." Thcqer v. Thayer, supra; 
In re Reynolds, 206 N.C. 276, 173 8.13. 789; Duke v. Johnston, suprn; 
I n  re Blnlock. nnfe ,  49.7; I n  re W'ehb's Adopfion, 65 Ariz. 176, 177 P. 
2d 222. 

There is no contention here that the plaintiff, whcl is the legal custodian 
of her children, under the Virginia decree, has become domiciled in North 
Carolina, as mas the case in Tn re Aldermnn, 157 N.C. 507, 73 S.E. 126, 
and Bardee v. Mitchell, 230 N.C. 40, 51 S.E. 2cl 884, decisions upon 
which the appellee is relying. 

Moreover, it appears that the Virginia Court had jurisdiction over the 
parties to this proceeding, including the minor children involved, a t  the 
time the plaintiff's divorce decree was granted and she was awarded the 
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full care and custody of her children. Therefore, so long as the plaintiff 
and her children are domiciled in that State, and the decree awarding 
her the custody of her children remains unmodified, such decree is bind- 
ing on our courts under the full faith and credit clause of the Constitution 
of the United States. I n  re Biggers, 228 N.C. 743, 47 S.E. 2d 32; N c -  
Millin v. McMillin, 114 Col. 247, 158 P. 2d 444, 160 A.L.R. 396; Cole 
v. Cole, 194 Miss. 292, 12 So. 2d 425; Parsley v. Parsley, 189 La. 584, 
180 So. 417; Fraley v. Martin (Texas Civ. App.), 168 S.W. 2d 536; 
Ez Parte Mullins, 26 Wash. 2d 419, 174 P. 2d 790; 27 C.J.S., Divorce, 
Sec. 329, p. 1284. And the only forum in which the decree awarding 
custody of these children to the plaintiff may be amended or modified, is 
the court in which the decree was entered. Howland v. Stitzer, 231 N.C. 
528, 58 S.E. 2d 104. 

I n  cases like this, our courts are open for the purpose of obtaining 
custody of children, in accordance with the general law or a valid and 
binding court decree of a sister state, where such state is the domicile of 
the children; and, likewise in order to obtain a judgment for any past 
due and unpaid installments due under such decree, for the support and 
maintenance of such children. Burns v. Shapley, supra; Bradley v. 
Bradley, 309 Ky. 28, 214 S.W. 2d 1001; Hatrak v. Hatrolc, 206 Miss. 239, 
39 So. 2d 779; Conu)ell v. Conwell, 3 N.J.  266, 69 A. 2d 712; Boyer v. 
Andrews, 143 Fla. 462, 196 So. 825. But our courts are neither author- 
ized nor required, under the full faith and credit clause of our Federal 
Constitution in such cases, to render judgment for the payment of future 
installments for the support of such children in conformity with a decree 
of a sister state in which the cause has been retained for further orders of 
such court. The law in this respect is similar to that which applies to the 
payment of future installments of alimony under a decree of a sister 
state. Willard v. Rodman, 233 N.C. 198, 63 S.E. 2d 106, and cited cases ; 
Green v. Green, 239 Ala. 407, 195 So. 549. 

The order awarding the custody of Nancy Ann Register and Thurman 
Eurnett Register, Jr., to the defendant is set aside, and this cause is 
remanded for further proceedings in accord with this opinion. 

Error and remanded. 
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CASUALTY Co. v. WALLER. 

NEW AMSTERDAM CASUALTY COMPANY, A COEPORATION, v. C. P. 
WALLER. 

(Filed 2 May, 1951.) 
1. Indemnity Q 1- 

While ordinarily a contract of indemnity refers to and is founded upon 
another contract, either existing or anticipated, between the indemnitee 
and a third party, it requires only the two parties of indemnitor and indem- 
nitee and is an original promise by the indemnit.cn to the indemnitee to 
make good and save the indemnitee harmless from loss sustained by de- 
fault or miscarriage of a third party when established by unsuccessful 
efforts by the indemnitee to collect from him, and creates no obligation to 
the third party, or to perform the contract of such third party. 

2. Principal and Surety 8 1- 
A contract of suretyship requires the three parties of principal, surety 

and promisee or obligee, and is the collateral promise of the surety super- 
added to that of the principal which constitutes a direct promise to per- 
form the obligation of the principal in the event: the principal fails to 
perform. 

8. Indemnity 8 1- 
An instrument under which one party promises ,the other party to save 

such other party harmless from all loss i t  might sustain by reason of the 
execution of the performance bond for a construction company in which 
the flrst party was a stockholder and also a silent partner in the making 
of the construction contract, is held an indemnity contract and not one of 
suretyship, and the promise of the indemnitor is an original and direct 
promise to pay indemnitee loss sustained by it under the performance bond, 
and further, the interest of the indemnitor in the construction contract 
was a substantial consideration for the execution of the indemnity agree- 
ment. 

4. Indemnity 8 6: Limitation of Actions g 6 (h)- 
An action on an indemnity contract under seal is governed by the ten 

year, G.S. 1-47 (2), and not the three year, G.S. 1-52, statute of limitations. 

APPEAL by plaintiff from Harris, J., July  Speci,sl Term, 1950; judg- 
ment signed 18 November 1950, nunc pro tunc,  WAKE. Reversed. 

Civil action to recover on an indemnity bond. 
The Parkersburg Construction Company entered into a contract with 

the State of West Virginia to do certain construction work specified in 
the contract. 

On 1 June 1938, defendant and other officers and stockholders of the 
Construction Company, for the purpose of inducing the plaintiff to issue 
its compliance bond assuring the faithful performance of the contract by 
the Construction Company and as a consideration therefor, executed and 
delivered to the plaintiff an indemnity bond in which they agreed to 
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indemnify and save the plaintiff harmless "from and against any and all 
loss, cost, claim, demand, liability and expenses of whatever kind or nature 
which it shall at  any time sustain, incur, or be put to, for, by reason, or 
in consequence of" any fidelity bond plaintiff might execute to assure the 
faithful performance by the Construction Company of its contract with 
the State of West Virginia. This policy was under seal. 

Thereupon, on 15 June 1938, plaintiff executed and delivered to the 
State of West Virginia its fidelity bond in the sum of $108,125.80, assur- 
ing the faithful performance of said construction contract. 

The Construction Company defaulted on its contract by reason of 
which plaintiff was required to expend the sum of $74,872.24. I t  t h e r e  
after recouped $48,003.91, leaving a net loss of $26,868.33. I t s  cause of 
action against the indemnitors on account of said loss accrued in Septem- 
ber 1941, and this action was instituted 17 September 1948. 

The defendant, in his answer, asserts that in executing said indemnity 
bond he became a surety for the Construction Company and pleads the 
three-year statute of limitations, G.S. 1-52. 

The parties waived trial by jury, stipulated the essential facts, and 
submitted the cause to the judge for his decision on the facts agreed. By 
and with the consent of the parties the court took the case under advise- 
ment with the understanding that judgment might be rendered out of 
term and out of the county. 

The court, being of the opinion that plaintiff's cause of action is barred 
by the pleaded statute of limitations, entered judgment that plaintiff 
recover nothing and that defendant go hence without day. Plaintiff 
excepted and appealed. 

Bickett & Banks for plaintiff appellant. 
W .  P. Farthing and Basil N .  Watkins for defendant appellee. 

BARNHILL, J. The contract sued upon is a contract of indemnity in 
which the defendant obligates himself to save the plaintiff harmless from 
any loss i t  might suffer by reason of its compliance bond issued in behalf 
of the Construction Company. I n  executing the same did the defendant 
become surety for the Construction Company 1 The court below answered 
in the affirmative. I n  this conclusion we are unable to concur. 

Contracts of indemnity and of suretyship differ in a number of mate- 
rial repects. I n  indemnity contracts the engagement is to make good and 
save another harmless from loss on some obligation which he has incurred 
or is about to incur to a third party, and is not, as in suretyship, a promise 
to pay the debt of another. Somers v. U. 8. Fidelity d? Guaranty Co., 
217 P. 746; Indemnity Co. v. K n o f f ,  136 So. 474. 
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A surety is directly and immediately liable for a debt; an indemnitor 
is liable for the loss established by unsuccessful effo1.t~ by the indemnitee 
to collect from the debtor. I n  re Brock, 166 A. 778. The contract of a 
surety involves a direct promise to perform the oblig,ltion of the principal 
in  the event the principal fails to perform; a contract of indemnity obli- 
gates the indemnitor to reimburse his indemnitee for loss suffered or to 
save him harmless from liability, but never directly to perform the obli- 
gation indemnified. Gill 2.. Johnson, 69 P. 2d 1016; Mahana v. Alex- 
ander, 263 P. 260. 

-1, contract of suretyship requires three parties: the principal, the 
surety, and the promisee or obligee; while indemnity requires only two: 
the indemnitor and the indemnitee. Xoore v. Bank,  264 N.W. 288; 
42 C.J.S. 567. 

The promise of an indemnitor is original. The promise of a surety is 
superadded to that of the principal; the first is direct, the second is col- 
lateral. Dozier v. Wood, 208 N.C. 414, 181 S.E. 336; Moore v. Bank,  
supra; Tmut  Co. 71. Catt le  Co., 286 N.W. 766; 42 C.J.S. 564. 

Ordinarily, it is true, a contract of indemnity refers to and is founded 
on another contract, either existing or anticipated, between the indemnitee 
and a third party, and the indemnitor covenants to protect the indemni- 
tee from any loss he may incur as a party to such other contract. Yet i t  
is not a contract to answer for the contractual debt, default, or miscar- 
riage of one other than the promisee, but a contract to make good the loss 
resulting from such debt, default, or miscarriage. Blades v, Dewey, 136 
N.C. 176; IIowell v. Corn'r. of In t .  Rev., 69 F.  %d 447; Peterson v. 
Nelson, 252 P. 368; Land Co. v. IIandle, 171 A. 520. 

A policy of fidelity insurance insuring an employer against loss on 
aecount of the peculations of an employee, or a political agency against 
the defalcation of an officer is a contract of indemnity. The promisor 
contracts to make good the loss occasioned by the breach of faith by 
another. Yet no one mould seriously contend that the promisor is a 
surety and not a principal. 

I t  follows that the contract sued upon is an original agreement exe- 
cuted on an independent consideration and the defendant promisor is a 
principal. The ten year statute of limitations, G.S. 1-47 (2), is con- 
trolling. Crane Co. v. Longesf & Tessier Co., 177 N.C. 346, 99 S.E. 8 ;  
Chappell v. Surety Co., 191 N.C. 703, 133 S.E. 21; Garren v. Young- 
blood, 207 N.C. 86,176 S.E. 252; Coleman ?*. Fuller, 105 N.C. 328; U .  8. 
v. Mitchell, 74 F. 2d 571. 

We do not mean to say that the maker of a contract of indemnity is in 
all events a principal; that under no condition is Ee a surety. When, 
however, the promisor has a personal, immediate, an13 pecuniary interest 
in the transaction in which the third party is the original obligor, the 



N. C.] SPRING TERM, 1951. 

courts will  always give effect to the  promise as a n  original a n d  direct 
promise to  pay. 

Here,  the  defendant  was not  only a stockholder of the  Construction Go. 
having a direct a n d  immediate  pecuniary interest i n  i ts  contract  with 
West  Virginia, h e  was also a silent par tner  of the  Construction Company 
i n  making  t h a t  contract. It is  so stipulated i n  his indemnity agreement. 
A s  such he  was and  is  originally, directly, a n d  pr imar i ly  liable f o r  the  
payment  of the  debts of the partnership. S u c h  interest a n d  liability on 
his  p a r t  was a substantial consideration f o r  the  execution by h i m  of the  
contract sued upon. 

T h e  judgment below is 
Reversed. 

ELIZABETH PAGE ERICKSON ET AL. v. H. C. STARLING ET AL. 

(Filed 2 May, 1951.) 
1. Pleadings 1 9 b  

Where there is a misjoinder of parties and causes the court is without 
authority to order a sererance but must sustain defendants' demurrer. 
G.S. 1-132. 

Trustees may not profit individually from a trust estate to the detriment 
of the ceatuis, and a re  required to exercise their control of the trust corpo- 
ration and subsidiaries controlled by i t  for the benefit of the cestuis and 
not for their personal profit. 

3. Same: Pleadings § 1 9 b C e s t u i s  may join in one action trustees and a l l  
parties knowingly participating in alleged maladministration of trust. 

Plaintiffs alleged that  they were beneficiaries in a trust consisting of the 
controlling stock in a corporation, which corporation owned or controlled 
two subsidiary corporations. Plaintiffs instituted this action to remove 
the trustees and for a n  accounting, alleging dereliction of the trustees and 
maladministration of the trust, including the transfer to one of the trustees 
personally for a n  inadequate consideration stock in one of the subsidiaries, 
so that control of the subsidiary passed from the trustees in their fiduciary 
capacity. Held: Plaintiffs a re  entitled to investigate in a single action 
the entire ramifications of the alleged maladministration and maintain the 
action against the trustees and their confederates, corporate and individ- 
ual, with a view to a n  accounting from all who knowingly participated in 
the derelictions and maladministration or profited therefrom, and defend- 
ants' demurrer thereto on the ground of misjoinder of parties and causes 
was correctly overruled. G.S. 1-123. 

4. Equity § l- 

Equity regards the substance and not the form. 
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APPEAL by defendants from Bone,  ,T., March Term, 1951, of WAKE. 
Suit in equity to remove trustees, for an accounting, and to fix liability 

and losses for alleged derelictions and maladministration. 
The complaint alleges that on 18 June, 1942, B. F. Page, then the 

owner of 400 shares of the common stock of W. H. King Drug Company, 
represented by two certificates of 200 shares each, transferred the same 
to three named trustees in trust for the benefit of his two daughters, 
plaintiffs herein, and their distributees, upon the r,rusts therein set out, 
for a period of twenty-five years, or "Until the 18 day of June 1967," 
and charged the trustees with certain specific duties and obligations in 
respect of handling the trust properties and distributing the dividends 
derived therefrom. 

These 400 trust shares constitute the controlling interest or 61% of the 
outstanding stock of the W. H. King Drug Company. 

At the time of the creation of the trust, the Peabody Drug Company 
was, and still is, a wholly owned subsidiary of W. H. King Drug Com- 
pany, which parent company also owned 53% of the capital stock of 
Carolina Surgical Supply Company until 31 December 1947, when the 
defendant trustees permitted a transfer of 100 shares of this company's 
stock, 50 shares being transferred to trustee H. C. Starling personally. I t  
is alleged that this sale of 50 shares of stock to H. C. Starling in the Caro- 
lina Surgical Supply Company at a wholly inadequate price was wrong- 
fully and fraudulently allowed and ostensibly permitted the control of 
the corporation to pass from the trustees to others but in reality to the 
trustees individually. 

I t  is further alleged that huge profits have been made by all three of 
the named corporations; that the trustees, individually, have profited 
therefrom in the form of "salaries" and "bonuses" as directors and offi- 
cers, and that the plaintiffs have been paid a mere pittance in the form 
of dividends on their stock in the W. H. King Drug Company. 

Wherefore they ask for the removal of the trustees, for an accounting, 
and for judgment fixing the liability of the defendants. 

Demurrers interposed by each of the defendants on the dual grounds of 
misjoinder of parties and causes of action. From judgment overruling 
the demurrers, the defendants appeal, assigning errcrs. 

Lassiter,  Leager (e. W a l k e r  for plaintif fs,  appellees. 
Smith, Leach  & Anderson and J a m e s  K. Dorse l f ,  Jr . ,  for defendants ,  

appellants.  

STACY, C. J. While the complaint in this action contains 80 separate 
allegations and covers 22 pages of the rccord, in its final analysis the case 
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comes to a very narrow compass. I s  there a misjoinder of parties and 
causes of action? The trial court thought not, and we approve. 

I t  is readily conceded that a misjoinder of parties and causes of action 
in  the same complaint is demurrable, and the court is without authority, 
in such case, to order a severance of the causes of action for trial under 
the provisions of G.S. 1-132. Teague v. Oil Co., 232 N.C. 65, 59 S.E. 2d 
2; Rose v. Warehouse Co., 182 N.C. 107, 108 S.E. 389. 

All the plaintiffs are trying to do here, however, is to follow the 400 
shares of stock placed in trust by their father for their use and benefit. 
I t  constitutes the controlling interest in the W. H. King Drug Company. 

The trustees are charged with its use and management. Undoubtedly 
i t  reaches into the wholly-owned subsidiary Peabody Drug Company, and 
under the allegations of the complaint it would seem that the Carolina 
Surgical Supply Company is a proper, if not a necessary, party to the 
proceeding. Farmers L. & T .  Co, v. Pierso.n, 222 N.Y.S. 532; Rossi v. 
Davis, 345 Mo. 362, 133 S.W. 2d 362, 25 A.L.R. 1111. There is much 
more in the complaint, but this is the heart of the matter. 

The case is not unlike Jarrett v. Green, 230 N.C. 104, 52 S.E. 2d 223, 
where plaintiff's counsel aptly said : "We are entitled to pursue the hunt 
so long as we can track the fox; and not until we lose the trail are we 
obliged to abandon the chase, call our dogs and go home." 

Trustees are not permitted to profit individually from the trust estate 
to the detriment of the cestuis. This is the gist of the allegations in the 
instant case. Having been given the controlling interest in the W. H. 
King Drug Company in trust for the benefit of the plaintiffs, i t  was and 
is the duty of the trustees to use such control of the parent company and 
also of the companies controlled by it, not for their personal profit, but 
for the use and benefit of the plaintiffs. The complaint seeks to bring 
in the trustees and their confederates, corporate and individual, with a 
view to an accounting from all who have participated in the derelictions 
and maladministration of the trustees or profited therefrom. This would 
seem to result in no misjoinder of parties and causes of action in excess of 
the permissible provisions of G.S. 1-123 or in opposition to the pertinent 
decisions on the subject. Leach v. Page, 211 N.C. 622, 191 S.E. 349; 
Daniels v. Baxter, 120 X.C. 14, 26 S.E. 634; T-a.-X.C. Chemical Co. v. 
Floyd, 158 N.C. 455, 74 S.E. 465; Bundy v. Marsh, 205 N.C. 768, 172 
S.E. 353. Trustees may not cover up their machinations by the use of 
corporate forms or camouflage of any kind. The arm of equity is neither 
short nor palsied when it comes to dealing with fraud; nor is judicial 
process or privilege intended to be used as a shield against ferreting it out 
or to stay the day of reckoning and judgment, but rather to be employed, 
as contemplated, in a single action for inrestigation of the whole scheme 
and the il~iravelling of its ramifications. Equity regards substance not 
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form, and corporate identity offers no bar to its pursuit of the "plumb- 
line" of right dealing and fair accounting. Amos. '7 :8 ; Mills v. Mutual 
B. & L. Assoc., 216 N.C. 664, 6 S.E. 2d 549; L7nemployment Compensa- 
tion Com. v. Coal Po., 216 N.C. 6, 3 S.E. 2d 290; Fisher, E t  Al. v. So. 
Loan & Trust  Co., 138 N.C. 224, 50 S.E. 659. 

Up to now, the case rests only in allegation. The defendants have not 
yet answered. They may have a different story to tell. The question 
presently presented is the propriety of joining all the matters set out in 
a single complaint. The trustees are charged with maladministration of 
the trust estate, and the plaintiffs are seeking to follow the estate and to 
hold the trustees responsible and those who have knowingly participated 
in and profited from such maladministration, which would seem to be 
their right. Branch Banking d? Tmst CO. v. Peirce, 195 N.C. 717, 143 
S.E. 524. 

I n  Young v. Young,  S l  N.C. 92, i t  was held (as stated in the first head- 
note) : "Where a general right is claimed arising out of a series of trans- 
actions tending to one end, the plaintiff may join several causes of action 
against defendants who have distinct and separate interests, in order to a 
conclusion of the whole matter in one suit." And it has been held that 
in such case the share of each, in causing the total loss, may be separately 
measured and assessed in one action. Long v. Swindell, 77 N.C. 176. 

The rulings on the demurrers will be upheld. 
Affirmed. 

STATE v. FLAKE MULLIS. 

(Filed 2 May, 1951.) 
1. Criminal Law 8 41- 

The demeanor of a witness on the stand is always; in evidence. 

2. Criminal Law 9 50f- 
The solicitor has the right, within reasonable limits, to draw relevant 

inferences from and comment on the demeanor of a witness. 

3. Criminal Law § 53k- 

The trial court may properly give the contentions of the State upon rele- 
vant inferences reasonably deducible from the demeanor of a witness. 

4. Criminal Law 9 S l ' b  
Where the record does not show to the contrary, it will be presumed 

that the procedure in the lower court was regular and free from error. 
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5. Criminal Law 8 78e (2) - 
Objection to the statement in the charge of a legitimate contention of 

the State cannot be raised for the flrst time on appeal, it being incumbent 
upon defendant in apt time to have challenged the contention or requested 
a counter contention on his own behalf. 

6. Rape g 23- 
Evidence held sufficient to support conviction of assault on a female 

with intent to commit rape. 

APPEAL by defendant from Phillips, J., and a jury, a t  January Term, 
1951, of IREDELL. 

Criminal prosecution tried upon an indictment charging the defendant 
with rape of one Mary Emily Mullis. When the case was called, the 
Solicitor announced in open court that the State would not ask for a 
~everdict of guilty of rape but would ask for a verdict of guilty of an 
assault with intent to commit rape or guilty of an assault on a female. 

The State's evidence discloses that at  the time of the events which led 
to the indictment the prosecuting witness, Mary Emily Mullis, age 
thirty-three, was living with and keeping house for her father, Richard 
Mullis, at  his home out in the country from Statesville. On Saturday 
afternoon, 5 November, 1949, at  about 5 :30 or 6 :00 o'clock, the defendant 
went to the home of the prosecuting witness and her father. The defend- 
ant  invited the father to go with him to get some beer. They left together 
and returned about an hour later. Both were drinking, and the defendant 
had a bottle of liquor, from which both continued to drink,-the father 
more freely than the defendant. Finally the father became highly intoxi- 
cated and was put to bed by the defendant. When the defendant returned 
to the living room he cut the light off, caught hold of the prosecuting 
witness, and threw her on a couch. He  then, in spite of her protests and 
physical resistance, "half dragged and half carried" her to the bed and, 
as she put it, "He held me and took off my pants and got on top of me. 
I tried to pull his hands off me and let me alone, but he would not do it." 
The evidence further tends to show that the defendant partially pene- 
trated the female organs of the prosecuting witness, but when she ex- 
claimed that she was in great pain he desisted and did not complete the 
sexual act. She was carried to the hospital the next afternoon. She dis- 
charged blood from her female organs for a day and a half. Dr. F. L. 
Carpenter, who examined her at  the hospital, testified that "she had a 
tear in the vaginal mucous membrane around the opening of the vagina, 
and the hymen was torn. I t  was a recent tear and was bleeding slightly. 
. . . The hymen is a membrane that goes across the opening of the 
vagina, and is usually torn a t  the first intercourse." The prosecuting 
witness told her brother and sister of the occurrence when they came to 
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the house the next afternoon. I t  was then that she was taken to the  
hospital. 

The defendant went upon the witness stand and denied assaulting the  
prosecuting witness. H e  said that  his intimacies with her resulted solely 
from her own advances and solicitation; that  she first embraced him and 
then freely went to bed with h im;  that  they remained in  bed together 
until about 1 :30 o'clock a.m. ; that  the reason he did not have intercourse 
with her was because he was too drunk; that  other families lived nearby, 
--one u-ithin one hundred and fifty yards, and she made no outcry. 

Verdict: Guilty of a n  assault on a female with intent to commit rape. 
Judgment:  Imprisonment in  the State's prison for a term of not less 

than two and one-half years nor more than five years. 
The defendant appeals, assigning errors. 

Atforney-General McMzillan and Assistant Atfomey-General Mo,ody 
for the State. 

J .  G. Lewis and R. ,4. Hedrick for &fendant, nppellant. 

JOHSSON, J. The defendant places chief emphasis on a group of 
exceptions to the charge of the court,--all relating to the action of the  
court in giving, and in repeating, the State's contention that  the prosecut- 
i11g witness, Mary Emily Mullis, was a woman of subnormal mind. The 
defendant made no objection in the court below. The challenge comes 
for the first time on appeal. The defendant takes the position that  the 
contention as given may be held for error notwithstanding the absence of 
objection in the court below, for tha t :  (1) the contention is unsupported 
by testimony; and (2)  i t  relates to a matter material to the issue. He 
cites and relies upon the decisions in S. I ) .  Buchanan, 216 N.C. 34, 3 S.E. 
2d 273, and 8. 1 9 .  W y o n f ,  218 N.C. 505, 11 S.E. 2d 473. The exceptions 
are without merit, and the authorities cited by the defendant are distin- 
guishable. 

An examination of the charge indicates that  the court did not rest the 
challenged contention on any assumption that i t  was supported by testi- 
mony. The contention as given was expressly based upon the demeanor 
and appearance of the witness while upon the witness stand and in court. 
That  this is so is made clear by the following preliminary statement of 
the trial judge: "Tlic State insists and contmds . . . that from her 
demeanor, her actions, appearance, and the way and manner in which 
dre testified, that  you should find that  .;he mas a woman not of normal 
mental faculties but had a backward and subnormal inind:" . . . 

Here, the demeanor of the witness, as is always the case, mas in evi- 
dence. Wigmore on Evidence, 3d Ed., Vol. 111, Sec. 946, p. 498. See 
also I ferndon v. R. R., 162 N.C. 317, bot. p. 318, 78 S.E. 287; Fwebee 2.. 
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R. R., 167 N.C. 290, top p. 296, 83 S.E. 360. Accordingly, the Solicitor 
had the right, within reasonable limits, to draw inferences from and 
comment on the demeanor of the prosecuting witness, Mary Emily Mullis. 
Lamborn v. Hollingsworth, 195 N.C. 350, p. 352, 142 S.E. 19. And this 
being so, it was within the province of the trial court to embody in its 
summation of contentions such relevant inferences as were reasonably 
deducible from the demeanor of the witness. 
9 study of the charge as a whole indicates that the contention of the 

State as to the mental condition of the prosecuting witness was submitted 
to the jury, not as a controlling, material phase of the case, but rather as 
subordinate, explanatory features : (1)  as tending to show why the prose- 
cuting witness did not make outcry; ( 2 )  as tending to corroborate her 
version of the assault, the contention being that, while she had mind and 
memory enough to relate the details of the assault as it occurred, she was 
without the necessary capacity and cunning to have fabricated a series 
of events as narrated by her;  and (3)  as tending to support the State's 
theory that the defendant, knowing of the weak mental condition of the 
prosecuting witness and believing that by reason thereof he could more 
easily overcome her will, went to her home with the fixed purpose of 
getting her father drunk and then having carnal knowledge of her. 

There is nothing in the record indicating that the demeanor of the 
witness did not tend to support the contention as given. The record is 
silent on this point, and silence supports the presumption that the pro- 
cedure in the court below was regular and free of error. Claypoo.le v. 
Mclntosh, 182 N.C. 109, 108 S.E. 433; Indemnity Co. v. Tanning Co., 
187 N.C. 190, 121 S.E. 468. I t  was the defendant's right to have chal- 
lenged the contention (8. v. Baldwin, 184 N.C. 789, 114 S.E. 837) and 
requested a counter contention on his behalf. S. v. Sinodis, 189 N.C. 565, 
127 S.E. 601. His exceptions, first raised on appeal, may not be sus- 
tained. S. v. Britt, 225 N.C. 364, 34 S.E. 2d 408; S. v. Wells, 221 N.C. 
144, 19 S.E. 2d 243. 

We have examined the rest of the defendant's exceptions, including 
the challenge to the refusal of the court to dismiss the case as of nonsuit, 
and find them without merit. The evidence was sufficient to take the 
case to the jury. 

I n  the trial below we find 
No error. 
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SMITH LEE v. LEWIS C. POSTON, C. P. DETTER, A. W. DRUM AND J. B. 
DRUM, INDIVIDUALLY AND AS AGENTS ONE FOR ANOTHER AND AS TRUSTEES 
OF WHAT I s  KNOWN AS BALL'S CREEK CAMP GROUND. 

(Filed 2 May, 1951.) 

1. Municipal Corporations § 1- 

A municipal corporation is a subordinate agency created by the State 
to assist in the civil government of the territory and people embraced 
within its limits. 

2. Religious Societies 1- 

A religious corporation is a corporation whose purposes are directly 
ancillary to divine worship or religious teaching. 

3. Same- 
A corporation for the purpose of maintaining a particular church and 

camp ground is a religious corporation. 

4. Same: Constitutional Law 8 8c: Municipal Corporations 8 1- 
A corporation organized to maintain a particular church and camp 

ground may not be delegated authority by the General Assembly to enact 
ordinances for the good government and protection of the camp ground 
"while occupied for worship" or to appoint special police to keep the peace 
and execute process "while occupied for divine worship" since such corpo- 
ration is a religious corporation, and the attempted delegation of govern- 
mental powers to it is ineffectual. 

5. Venue § lc- 
Defendant corporation held not a municipality and therefore was not 

entitled to have an action instituted against it in the county of plaintiff's 
residence (G.S. 1-82) removed to the county in which the cause of action 
arose. G.S. 1-77. 

APPEAL by defendants from Bennetf, Special  Judqe, a t  March Term, 
1951, of MECKLENBURQ. 

Demand for a change of venue on ground that  action is not brought i n  
the proper county as prescribed by statute. 

'The plaintiff, a resident of Mecklenburg County, North Carolina, sued 
the defendants, residents of Catawba County, North Carolina, in the 
Superior Court of Mecklenburg County for the recovery of damages alleg- 
edly resulting to plaintiff from a previous unsuccessful criminal proceed- 
ing in courts of Catawba County, which was prosecuted against plaintiff 
by defendants without probable cause and with malice while the defend- 
ants were acting individually and as trustees of the Ball's Creek Method- 
ist Church and Camp Ground. 

Before the time for answering expired, the defendants made demand 
for a change of venue to Catawha County as a matter of right on the 
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ground that the cause of action arose in Catawba County and is based 
on official acts done by defendants as officers and agents of a municipality 
of Catawba County, to wit, the Trustees of Ball's Creek Methodist Church 
and Camp Ground. 

The Clerk of the Superior Court denied the demand for the change of 
venue, and the defendants appealed to the judge, who made a like ruling. 
The defendants thereupon appealed to the Supreme Court, assigning the 
decision of the judge as error. 

H e n r y  L. S t r i ck land  and K e n n e t h  D. T h o m a s  fm plaint i f f ,  appellee. 
Russell  W .  W k i t e n e r  and  E d d y  8. M e r r i t t  for defendants ,  appellants.  

ERVIN, J. The appeal presents a question of venue. The plaintiff 
asserts that the general statutory provision set forth in G.S. 1-82 allows 
him to bring the action in Mecklenburg County, where he resides, whereas 
the defendants contend that the special statutory provision embodied in 
G.S. 1-77 localizes the action in Catawba County, where i t  arose. 

Under G.S. 1-77, an action "against a public officer . . . for an act 
done by him by virtue of his office . . . must be tried in the county where 
the cause, or some part thereof arose, subject to the power of the court to 
change the place of trial in the cases provided by law." This statute 
governs the venue of actions against municipal corporations becauee such 
actions are essentially actions against public officers for official acts. 
G o d f r e y  v. P o w e r  Co., 224 N.C. 657, 32 S.E. 2d 27; M u r p h y  v. High 
P o i n t ,  218 N.C. 597, 12 S.E. 2d 1. 

The defendants predicate their demand for a change of venue from 
Mecklenburg County to Catawba County on these arguments : The plain- 
tiff's cause of action arose in Catawba County. He prosecutes it against 
the defendants in their capacities as trustees of the Ball's Creek Methodist 
Church and Camp Ground. As such trustees, the defendants constitute 
a municipal corporation. Consequently, the action is against a municipal 
corporation, and G.S. 1-77 fixes its venue in Catawba County, where it 
arose. 

The plaintiff's cause of action undoubtedly arose in Catawba County. 
Nevertheless, G.S. 1-77 does not make Catawba County the proper place 
for its trial. This is so for the very simple reason that the trustees of 
Ball's Creek Methodist Church and Camp Ground constitute a religious 
corporation and not a municipal corporation. This conclusion becomes 
indisputable when recourse is had to the characteristics of such corpora- 
tions, and the incorporating act, i.e., Chapter 47 of the Private Laws of 
1879. I t  is observed, in passing, that this act was adopted more than a 
third of a century before Article V I I I ,  Section 1, of the North Carolina 
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Constitution was rephrased so as to deprive the General Assembly of 
unrestricted power to create corporations by special acts. 

A municipal corporation may be defined with terseness as a subordi- 
nate agency created by the State to assist in the civil government of the 
territory and people embraced within its limits. Brooks v. Ci ty  of 
Wichita, 52 C.C.A. 209, 114 F. 297. See, also, in th IS connection : South- 
ern Assembly v. Palmer, 166 N.C. 75, 82 S.E. 18. A religious corpora- 
tion is a corporation whose purposes are directly ancillary to divine wor- 
ship or religious teaching. 54 C.J., Religious Societies, section 3. 

Chapter 47 of the Private Laws of 1879 createii a self-perpetuating 
body of trustees for "Ball's Creek Methodist Church and Camp Ground 
in the County of Catawba," and declares such trustees to be ('a body 
politic and corporate in deed and in law." When the act is read aright, 
i t  shows that the trustees are incorporated for the single purpose of main- 
taining a particular church and camp ground, namely, the Ball's Creek 
Methodist Church and Camp Ground in Catawba County, as a place for 
holding camp meetings under the auspices of a particular denomination, 
to wit, the Methodist Church. This sole corporate object is religious in 
nature, for a camp meeting is a temporary encampment of worshipers 
held for the purpose of conducting a series of religious services. Portage 
Township v. Full Salvation Union, 318 Mich. 693, 29 N.W. 2d 297; 
Thomas v. Smith ,  75 Hun. 573, 27 N.Y.S. 589; State v. Read, 12 R.I. 
135; State v. Hall, 18 S.C.L. 151; Johnson v. Jonta, 86 Vt. 167, 83 A. 
1085. 

To be sure, sections 8, 9 and 10 of the incorporating act undertake to 
confer upon the trustees power to "enact all ordinances for the good 
government and protection of the church and camp ground and the people 
there assembled while occupied for worship," and to appoint special police 
to keep the peace and to execute process "in the limits of this incorpora- 
tion while occupied for divine worship." These statutory provisions do 
not evince a legislative intent to set up the trustees of Ball's Creek Meth- 
odist Church and Camp Ground as a subordinate agency of the State to 
assist in the civil government of the area embraced within the camp 
ground. They are merely auxiliary to the corporate purpose of maintain- 
ing a place for holding religious camp meetings. A;3 a consequence, they 
constitute an ineffectual attempt on the part of the Legislature to delegate 
governmental powers to a nongovernmental body, to wit, a religious 
corporation. S .  v. Curtis, 230 N.C. 169, 52 S.E. 2cl 364. 

The question of the liability of religious corporations in tort does not 
arise, and is not considered on this appeal. 

Since the Ball's Creek Methodist Church and Camp Ground is the 
Lord's rather than Caesar's, the order denying the change of venue is 

A5rmed. 
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EMMIE S. PIPPIN v. JOHN H. BARKER AND WIFE, ESTELLA BARKER. 

(Filed 2 May, 1951.) 
1. TFusts Q 20a- 

Where land is conveyed to a person as trustee for his daughter with 
power in the trustee to sell upon such terms as may seem reasonable and 
flt and hold the proceeds in the manner as may seem fit and reasonable to 
him, all for the care and well being of the cestui, with further provision 
that the exercise of such power should be solely within the discretion of 
the named trustee, held the power of the trustee to sell was a special 
personal discretionary power and the death of the trustee without having 
exercised the power extinguishes it. 

Where the trustee is made solely a depositary of title for the beneflt of 
the cestui with a personal discretionary power to sell and hold the pro- 
ceeds for her beneflt, the extinguishment of the personal discretionary 
power of sale by the death of the trustee transforms the trust into a passive 
one, and by operation of our Statute of Uses the legal as well as the equita- 
ble estate becomes vested solely in the cestui. G.S. 41-7. 

APPEAL by defendants from Armstrong, J., Janua ry  Term, 1951, of 
HENDERSON. 

Suit  for specific performance submitted to the tr ial  judge on an agreed 
statement of facts and waiver of jury trial. 

Plaintiff, being under contract to convey to the defendants a tract of 
land in Henderson County, tendered deed sufficient in form to  vest in 
defendants fee-simple title to the property. The  defendants refused 
tender, alleging the title offered to be defective. 

Decision below was made to turn on the construction of the deed, under 
which the plaintiff claims title, from Chester R. Glenn to D. Sams, 
Trustee for Emmie C. Sams (who is the plaintiff), dated 19 June, 1925, 
and registered in the Public Registry of Henderson County in Deed Book 
No. 137, page 73 et  seq. 

I t  was stipulated below that  the deed "is legal in form," with the fol- 
lowing power appearing in the deed after the covenants of seizin and 
warranty : 

"The trustee herein named shall have the right and power a t  any time 
during the lifetime of the said Emmie C. Sams to sell the property herein 
described by private or public sale, upon such terms as may to him seem 
fit and reasonable with power to make a good and sufficient deed in fee 
simple therefor upon the trust to hold or invest or otherwise use all or 
par t  of the proceeds from such sale in the manner that  may seem to him 
most fit and reasonable for the care and well-being of the said Emmie C. 
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Sams. His  exercise of such power to be solely within the discretion of 
the said Trustee named herein." 

I t  was further stipulated that D. Sams, the trustee named in the deed, 
is dead; that he left a will, which has been duly prclbated, providing in 
effect that all of his property of every kind, including all property held 
by him "as trustee and/or agent," shall pass to his executors in trust, 
with direction that the executors, as trustees, shall collect the rents and 
profits and apply them to the use of his daughter, the plaintiff, Emmie 
Sams Pippin, and her children, during her lifetime. 

On the facts agreed, the court, being of the opinion that the deed 
tendered was sufficient to convey a good title, entered judgment for the 
plaintiff, from which the defendants appeal, assigning error. 

C h a r l t o n  E. H u n t l e y  a n d  L. B. P r i n c t ~  for p l a i n t i f ,  appellee.  
0. B. Crowcl l  f0.r de fendan t ,  appe l lan f .  

JOHNSON, J. Decision here turns on whether the discretionary power 
of sale vested in D. Sams expired at  his death, or survived and was trans- 
mitted to his executors. I f  the power expired, plaintiff's title is good and 
she prevails; if the power survives, her title is thereby encumbered and 
she may not prevail. The court below ruled with the plaintiff,-that 
the power expired,-and we approve. 

The controlling principle is stated in 41 ,4m. Jur., Powers, Sec. 31, 
p. 826: "It may be said to be the general rule that where a power is 
coupled with a personal confidence or discretion the donee cannot delegate 
its execution to another. This rule has been applied to powers, such as 
powers of sale, given to an agent, executor, or trustee. Where, however, 
no discretion is involved, the power may be delegated," . . . 

The decisions of this Court are in harmony with the foregoing rule. 
H a s l e n  v. K e a n ,  4 N.C. 700, pp. 715 and 717; Y o u n g  v.  Y o u n g ,  97 N.C. 
132, 2 S.E. 78; W e l c h  v. Trust Co., 226 N.C. 357, 38 S.E. 2d 197. The 
leading text-writers also are in accord: Thompson on Real Property, 
Permanent Ed., Vol. 4, Sections 2281 and 2289, pp. 82'5 and 837; Tiffany, 
Law of Real Property, 3d Ed., Vol. 3, Sec. 693, p. 35 et seq. 

In Welch v. T r u s t  Co., s u p r a  (226 N.C. 357), W i n b o r n e ,  J . ,  speaking 
for the Court, said : "And it is a general rule of law that purely personal 
and discretionary powers of an executor or trustee cannot be exercised by 
a substitute or successor, nor can a court appoint another in the event of 
the death, incompetency, or other failure of the designated person." 

The deed under which the plaintiff calaims title conferred upon the 
trustee, D. Sams, the power to sell the property at  any time during plain- 
tiff's lifetime. However, the language of the paragraph creating the 
power, by necessary implication if not by express prorision, seems to 
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limit the exercise of the power to the sole discretion of the trustee, 
D. Sams : twice the reference is to "the trustee herein named," with what 
appears to be an express limitation on its exercise to "the discretion of 
the trustee named herein." Here, the power to sell seems to have been 
conferred under special personal confidence reposed in D. Sams, coupled 
with a clear intent on the part of the grantor that the power should be 
exercised solely in the discretion of D. Sams. This being so, the power, 
not having been exercised by D. Sams during his lifetime, was extin- 
guished by his death. Thompson on Real Property, Permanent Ed., 
Vol. 4, Sec. 2304, p. 859; Tiffany, Law of Real Property, 3d Ed.. Vol. 3, 
Sec. 707, top p. 79; Welch v. Trust  Co., supra (226 N.C. 357). 

With the discretionary power of sale thus eliminated from the deed, 
there remains for our further interpretation nothing more than a regular 
form deed made to "D. Sams, Trustee for Emmie C. Sams" (now the 
plaintiff). This deed prescribes no duties of any kind to be performed by 
the trustee. He is made a depositary only of title. Where this is the 
case, the trust is passive (Akin v. Banlc, 227 N.C. 453, 42 S.E. 2d 518), 
as distinguished from active (Fisher v. Fisher, 218 N.C. 42, 9 S.E. 2d 
493). Therefore, by operation of our Statute of Uses, G.S. 41-7, the legal, 
as well as the equitable, estate in the land passed to and became vested 
solely in the plaintiff. Patrick v. Beatty, 202 N.C. 454, 163 S.E. 572; 
Ded v. Trust  Co., 218 N.C. 4 8 3 , l l  S.E. 2d 464. 

It is not necessary for us to discuss the question of when the Statute of 
Uses executed the use in this particular case, that is, (1) whether execu- 
tion occurred when the deed was made, thus creating at  that time a de- 
feasible fee, subject to be defeated by the exercise of the discretionary 
power of sale or made absolute by the extinguishment of the power of sale 
(Henderson v. Power Co., 200 N.C. 443, p. 446, 157 S.E. 425), or (2 )  
whether the merger of the legal and equitable estates was delayed until the 
power of sale expired with the death of D. Sams. This question being 
moot, we refrain 

The judgment 
Affirmed. 

from discussing it. 
below is 

ELLA L. DILLARD v. J .  B. BROWN AND WIFE, COLA BROWN. 

(Filed 2 May, 1951.) 

1. Appeal and Error 31d- 

Where one appellant fails to file brief, such failure works an abandon- 
ment of his assignments of error except those appearing upon the face of 
the record which are cognizable ex mero motu, and where no such error 
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appears and his counsel expressly states that he has abandoned his appeal, 
his appeal will be dismissed. 

Defendants are husband and wife. Defendants' answer raised the issue 
as to the feme defendant's individual liability, if any, separate and apart 
from that of her husband, and there was evidence tending to support such 
issue. Held: The submission of an issue as to the indebtedness of defend- 
ants to plaintiff and the refusal to submit an issue di:rected to the separate 
liability of defendants must be held for error upon the feme defendant's 
appeal in failing to afford her opportunity to present her contention of 
nonliability. 

3. Trial § 31b- 

Appellant's assignment of error for the failure of the court to declare 
and explain the law arising upon her evidence sustained upon authority 
of Collingtoood u. R. R., 232 N.C. 724. 

APPEAL by defendants from Bennett, Special Judge, a t  October-Novem- 
ber Civil Term, 1950, of GASTON. 

For cause of action plaintiff alleges in her complaint, as amended, 
substantially the following: That  defendant J. B. Brown is her nephew; 
tha t  she is the mother of Charles D. Dillard, deceased, and was beneficiary 
under certain policies of insurance on his l i fe;  that  cln given dates there 
were issued to her (1)  by insurance companies three certain checks in the 
sums of $1,000.00, $1,000.00 and $1,008.30, and another (2 )  by the 
Treasurer of the United States in the sum of $195.30, each of which was 
('fraudulently, wrongfully and illegally endorsed by the defendant J. B. 
Brown and cashed by said defendant"; that on a given date there was 
issued to her by an  insurance company another check in the sum of 
$1,001.41 which mas 'Yraudulently, wrongfully and illegally endorsed by 
the defendants J. B. Brown and Cola Brown and cas'hed by them"; that  
"said J. B. Brown and wife, Cola Brown, wrongfull:r, fraudulently and 
illegally procured the sum of $4,205.01 from plaintiff by signing or caus- 
ing her name to be signed by making her mark on tht: checks referred to  
. . . herein"; and that  as she is informed and belieyes defendants paid 
$800.00 for the funeral expenses of Charles D. Dillard, and are justly 
indebted to her in the sum of $3,405.01 with interest on certain amounts 
from certain dates, after demand and payment refused,-for which judg- 
ment "against the defendants" is prayed. 

Defendants, in their answer to the several allegatior~s of the complaint, 
say that  "except as herein admitted" each is untrue and is denied. The  
admissions in respect to checks are substantially these : 

(1)  As to the first $1,000 check: That  a t  the request of plaintiff who 
was living with them a t  the time, "defendants helped plaintiff in endorse- 
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ment of" i t ;  (2)  As to second $1,000 check: "The plaintiff procured 
these defendants to effect such signatures upon an insurance check . . . 
that same . . . be collected; (3)  As to the check for $1,008.30: "That 
. . . plaintiff procured the defendants to effect such signatures upon an 
insurance check . . . as enabled the defendant J. B. Brown to collect the 
amount thereof"; (4)  3 s  to the check for $195.30: '(That the plaintiff 
procured the defendants to effect such signatures to an insurance check 
. . . that same could be cashed"; (5)  As to the check for $1,001.41: 
"That at  the request of Mrs. Dillard the defendants made such signature 
to an insurance check payable to plaintiff . . . that same . . . be 
cashed"; ( 6 )  As to each of said checks, substantially, that defendant 
J. B. Brown collected or procured cash on the checks and ('handled same" 
in accordance with the directions or instructions of plaintiff; and ( 7 )  that 
the check for $195.30 was loaned by plaintiff to defendants. 

And by way of further answer and defense, defendants allege: (1) 
That during the latter part of 1946 or early 1947 plaintiff, who had been 
living with her daughter, came to home of defendants, and was cared for 
for a period of about three weeks; (2) that after the death of Charles D. 
Dillard on 31 July, 1947, plaintiff moved into the home of defendants 
as a member of the family, and so remained until 12 February, 1950; 
that she advised defendants to build a home, and "they furnish her hous- 
ing, board, sustenance and other reasonable necessities of life during the 
remainder of her life in consideration of the payment therefor out of 
such moneys realized upon any and all checks that the defendants, or 
either of them, had endorsed or received the cash thereon, to which agree- 
ment they agreed and carried same out until she left as aforesaid, and 
the defendants are now ready, able and willing to carry out said contract 
for her comfortable and reasonable support and maintenance during the 
remainder of her life." And thereupon defendants pray that plaintiff 
have and recover nothing of "the defendants or either of them except right 
of housing and support from the defendant J. B. Brown," and "for such 
other and further relief as either defendant may show himself or herself 
entitled to under the law and facts of the case." 

And defendants, by permission of the court, amended their answer by 
averring "that during the period that Mrs. Dillard lived in the home with 
them they rendered services to her of the value of $2,500.00." 

And upon the trial both plaintiff and defendants offered evidence,-the 
feme defendant Cola Brown testifying that while she witnessed one of the 
checks, "she never got any of the checks, rather money out of same." 

Defendants tendered these issues : 
"I. Did the plaintiff contract with the defendants, or either of them, 

paying money that she alleges to have been received by the defendants 
for support and maintenance? 
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"2. I f  SO, are the defendants, or either of them, ready, able and willing 
to carry out the contract? 

"3. I f  not, in what amount, if any, are the defendtints or either of them 
indebted to the plaintiff, and which one?" 

The court submitted the case to the jury upon these issues which were 
answered as shown : 

"1. Did the plaintiff agree with the defendants that the defendants 
should be paid for the furnishing of housing, board, r~ustenance, and other 
reasonable necessities of life, during the remainder of her said life, out 
of the moneys realized upon the said ch~cks  by the defendants, as alleged 
in  the answer ? Answer : No. 

"2. I n  what amount, if any, are the defendants indebted to the plain- 
tiff? Answer : $1,766.00." 

. h d  from judgment for ylrlintiff on the verdict, defendants appeal to 
Supreme Court, but the fmne defendant only files briclf in Supreme Court, 
assigning error. 

Ernes t  R. W a r r e n  for plaint i f f ,  nppellee. 
J .  L. Harnme  for defe,rdnfrf C 'do  Hrou-n ,  appel lant .  

WINBORNE, J. The record and case on appeal a3  to both defendants 
has been duly docketed in this Court. But defendant J. B. Brown has 
failed to file brief as required by Rule 27 of Rules of Practice in the 
Supreme Court, 221 N.C. 544, at page 562. Such failure works an aban- 
donment of his assignments of error, except those appearing upon the 
face of the record, which are cognizable e x  mero  m o i u .  See S. v. Robin- 
son, 214 N.C. 365, 199 S.E. 270. where authorities are assembled. How- 
ever, as to defendant J. B. Brown, error does not appear upon the face 
of the record. Indeed, his counsel expressly states that he has abandoned 
his appeal. Hence it must be dismissed. 

Nevertheless, as to the appeal by defendant Cola Brown, a different 
situation is presented. The pleadings raise an issue as to her individual 
liability, if any, separate and apart from that of her husband, the defend- 
ant J. B. Brown, and there is evidence tending to support such issue. 
The third issue tendered by defendant, and refused by the court, while 
not aptly phrased, is sufficient to present the question of her separate 
littbility, if any. And i t  is apparent that the second issue submitted to 
the jury is not determinatire of the case. I t  did not afford her oppor- 
tunity to present her contention of nonliability based upon the evidence 
offered. 

"It is essential in the trial of a civil action by jury," as recently stated 
by Devin, J., in T u r n o q p  I . .  M c L a ~ i ~ h o n ,  232 N.C. 515, 61 S.E. 2d 336, 
'(that the issues submitted shall embrace all material questions in contro- 
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versy, and  t h a t  each par ty  have opportuni ty to present fa i r ly  a n d  ful ly  
his contentions of l a w  and  fact," c i t ing cases. 

Moreover, the  assignment of e r ror  based upon exception taken  to t h e  
fai lure  of the  court, i n  charging the jury, to  declare a n d  explain the  law 
ar is ing upon her  evidence given in the  case, as  required by  the  provisions 
of G.S. 1-180, a s  amended by  Chapte r  107 of 1949 Session Laws  of N o r t h  
Carolina, is well taken. See Collingwood v. R. R., 232 N.C. 724, 62 S.E. 
2d 87. 

F o r  reasons stated there mus t  be a new t r ia l  as  to  defendant  Cola 
Brown. 

Hence, as to  defendant J. B. B r o w n :  
Appeal  dismissed. 
As to  defendant Cola Brown:  
N e w  trial.  

CAROLINA SCENIC STAGES v. J. WESLEY LOWTHER. 

(Filed 2 May, 1951.) 

1. Appeal and  EITO~ § QOa- 
A judgment will not be disturbed for error which is too attenuate to 

have affected the outcome of the trial. 

2. Appeal and  Error § 29- 
Exceptions not discussed in the brief a re  deemed abandoned. Rule of 

Practice in  the Supreme Court No. 28. 

S. Negligence fj 11- 
Contributory negligence need not be the sole proximate cause of the 

injury in order to bar recovery, it  being sufficient for this purpose if i t  be 
a proximate cause or one of them. 

4. Appeal and  Error 39b- 

Appellant may not complain of error relating to an issue answered in 
his favor. 

5. Negligence 9 U)- 

The jury answered the issues of negligence and contributory negligence 
in the affirmative. Held: An instruction that defendant's negligence must 
be "the proximate cause" of the accident to justify a n  affirmative finding 
on the issue of negligence, whereas plaintiff's negligence need be only "one 
of the proximate causes" thereof to warrant an affirmative finding on the 
issue of contributory negligence, cannot be held for prejudicial error on 
plaintiff's appeal, since the charge on the issue of contributory negligence 
is without error and plaintiff cannot complain of alleged error relating 
to the issue answered in its favor. 
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APPEAL by plaintiff from P a t t o n ,  Special  J u d g e ,  Extra Civil Term, 
September, 1950, of MECKLENBURQ. 

Civil action to recover damages arising from a bus-truck collision in 
York County, South Carolina. 

The record discloses that on 29 Rovember, 1946, the defendant was 
operating a 1946 Ford truck on Highway No. 21, between Fort Mills and 
Rock Hill, South Carolina. The plaintiff's bus, tr,aveling in the same 
direction, was following the defendant's truck, and when they reached 
the outskirts of Rock Hill, the bus driver attempted to pass the defend- 
ant's truck just as the truck driver started to turn left into a side road or 
drive, and the right front corner of the bus collided with the left side of 
the truck a t  the cab. 

Each charged the other with negligence and responsibility for the 
collision, the plaintiff asking damages and the defendant setting up a 
counterclaim. Both vehicles were damaged. 

The jury returned the following verdict: 
"1. Was the bus of the plaintiff damaged by reason of the negligence 

of the defendant, as alleged in the complaint 1 Ansu er : Yes. 
"2. Did the plaintiff by its own negligence contribute to the damages 

to its bus, as alleged in the answer? Answer: Yes." 
From judgment on the verdict denying recovery to both, the plaintiff 

appeals, assigning errors. 

Coving ton  & Lobdell  for plaint i f f ,  appellant. 
H e l m s  & Mulliss and  J a m e s  B. Mc,Villan for de fendan t ,  appellee. 

STACY, C. J. On sharply conflicting evidence, the jury has found both 
drivers responsible for the collision in suit. Hence, they never reached 
the issue of damages, either for the plaintiff or for t'ke defendant on his 
counterclaim. Neither was allowed to recover and the plaintiff was 
taxed with the costs. 

The evidentiary exceptions are not of sufficient monlent to require any 
discussion or elaboration. They are too attenuate to have affected the 
outcome of the trial. I t  mould be a work of supererog,~tion and repetition 
to discuss them ser iu f im .  Indeed, they seem to have been abandoned as 
they are not discussed in plaintiff's brief. 

The plaintiff also objected and excepted to the subinission of the issue 
of contributory negligence, but as this exception is not discussed on brief, 
it is regarded as feckleqs and deemed abandoned. 'Weaver v. J lorgan ,  
232 N.C. 642, 61 S.E. 2d 916; Rule 28, 231 N.C. 562. 

The exceptions to the charge are likewise too unsubstantial to require 
any extended discussion. The first disciissed on brkf and regarded as 
the most important perhaps will suffice to show their attenuateness: The 
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jury was told the defendant's negligence must be "the proximate cause" 
of the collision to warrant the jury in answering the first issue for the 
plaintiff; whereas, the plaintiff's negligence need be only "one of the 
proximate causes" to justify an affirmative answer to the second issue, 
i.e., the issue of contributory negligence. The difference in these instruc- 
tions on the two issues submitted is now urged as constituting reversible 
error. 

The plaintiff is in no position to take advantage of any error com- 
mitted on the first issue as this issue was answered in its favor. DeWeese 
v. Bellc's Department Store, ante, 281, 63 S.E. 2d 538. So we pass to the 
instruction on the second issue. We have consistently held that in actions 
like the present the plaintiff's contributory negligence, in order to bar 
recovery, need not be the sole proximate cause of the injury as this would 
exclude any idea of negligence on the part of the defendant. Godwin 
v. R. R., 220 N.C. 281, 17 S.E. 2d 137; Absher v. Raleigh, 211 X.C. 567, 
190 S.E. 897. I t  is enough if it contributes to the injury as a proximate 
cause, or one of them. NcKinnon c. Jfotor Lines, 228 K.C. 132, 44 S.E. 
2d 735; Wright v. Grocery Co., 210 N.C. 462, 187 S.E. 564. The very 
term "contributory negligence'' ez vi  termini implies or presupposes negli- 
gence on the part of the defendant. Gold v. Kiker, 218 N.C. 204, 10 
S.E. 2d 650; Fulcker v. Lumber CO., 191 N.C. 408, 132 S.E. 9. The 
plaintiff is barred from recovery, in an action like the present, when his 
negligence concurs and co-operates with the negligence of the defendant 
in proximately producing the injury. Gordon v. Sprott, 231 N.C. 472, 
57 S.E. 2d 785; illoore v. Boone, 231 N.C. 494, 57 S.E. 2d 783. The 
exception to the instruction on the second issue is without merit and is 
not sustained. Nor is there any contradiction or confusion in the instruc- 
tions on the two issues. But even if there were, the plaintiff could com- 
plain only of erroneous instructions hurtful to it. Mott v.  Tel. Co., 142 
N.C. 532, 55 S.E. 363. 

The remaining exceptions to the charge, 18 in number, are of similar 
criticisms to sentences or expressions which may be readily upheld as 
correct or nonprejudicial under the rule of contextual construction. 

On the record as presented, no error has been discovered which would 
seem to call for a disturbance of the result below. The verdict and judg- 
ment will be upheld. 

No error. 
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STATE 2). ROY and STATE 2). SLATE, 

STATE v. HAROLD D. ROY 
and 

STATE v. JAMES D. SLATE. 

(Filed 2 May, 1951.) 
1. Criminal Law § 44- 

The refusal of a motion for continuance will not be held for error when 
defendants do not give the name of the alleged essential witness who was 
out of the State or make it appear that any effort was made to secure the 
witness' presence a t  the trial, and further there is no atlidavit that defend- 
ants had not had time to prepare for trial. 

a. Rape § 28: Criminal Law § 5% (6)  - 
After announcement by the solicitor that he would not seek a conviction 

of rape, defendant was convicted of assault on a female with intent to 
commit rape. Held:  Defendant's contention that his motion to nonsuit 
should be allowed because all the evidence tended to show the commission 
of the crime of rape rather than the less degree of the crime of which he 
was convicted, is untenable, since the indictment incLuded the lesser offense 
and the conviction thereof was favorable to defendsat. G.S. 15-169. 

3. Criminal Law !j 6c: Army and Navy !j 3- 
The duty of a soldier to obey the orders of his superior officer refers 

only to lawful commands relating to military duty, m d  therefore a defend- 
ant soldier's contention that in committing an assriult upon a female he 
was acting under the orders of his sergeant is feckless, since it could not 
constitute a defense. 

4. Criminal Law 9 5% (2)- 

The incredibility of the State's testimony cannot justify nonsuit, since 
the credibility of the witnesses is for the jury and not for the court. 

APPEAL by defendants from .3'i.rnoc.ks, J., Janua ry  Term, 1951, of 
HARNETT. 

Criminal prosecution upon indictments charging the defendants with 
the crime of rape of a certain named female person, 

The cases were consolidated for the purpose of trial. Whereupon, the 
Solicitor announced that  he mould not seek a verdict of rape, but would 
seek a verdict of guilty of assault on a female with intent to commit rape. 

The  defendants entered pleas of not guilty. 
Verdicts: The  jury found the defendant Harold D. Roy guilty of 

assault on a female with intent to commit rape, and returned a verdict 
against James D. Slate of guilty of an assault on ti female. From sen- 
tences imposed on the respective verdicts, both defendants appealed to 
the Supreme Court, assigning error. 
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STATE v.  ROY and STATE v. SUTE. 

Attorney-Gencral McMullan and Assistant Attorney-General Bruton 
for the State. 

H. F. Seawell, Jr., for Harold D. Roy. 
Charles Ross and McNeill McK. Ross for James D. Slate. 

DENNY, J. The defendants except to and assign as error the failure of 
the court to grant their motion for a continuance. The motion was made 
on the ground that a witness, most vital to their defense, was out of the 
State. 

I t  will be noted the name of the witness was not given nor does it appear 
that any effort was made to secure his presence at  the trial. The alleged 
crime was committed on 29 November, 1950, and an investigation of the 
alleged facts was made shortly thereafter. A true bill was found against 
both defendants on 8 January, 1951, and the cases were called for trial 
on 11 January, 1951. However, there was no affidavit by defense counsel 
that they had not had time to prepare for trial. S. c. Creech, 229 N.C. 
662, 51 S.E. 2d 348; S. v. Gibson, 229 N.C. 407, 50 S.E. 2d 520. This 
assignment of error will not be upheld. 

The defendant Roy contends that since all the evidence pointed toward 
the crime of rape, and the State not having asked for a conviction of that 
crime, that his motion for nonsuit on the charge of assault with intent 
to commit rape should have been allowed. The contention is without 
merit. For, it is well settled that an indictment for an offense includes 
all the lesser degrees of the same crime. S. v. Moore, 227 N.C. 326, 42 
S.E. 2d 84; S. v. Gay, 224 N.C. 141, 29 S.E. 2d 458; S. v. Jones, 222 
N.C. 37, 21 S.E. 2d 812; S. v. High, 215 N.C. 244, 1 S.E. 2d 563; S. v. 
Williams, 185 N.C. 685, 116 S.E. 736; S. v. Hill, 181 N.C. 558, 107 S.E. 
140. And although all the evidence may point to the commission of the 
graver crime charged in a bill of indictment, the jury's verdict for an 
offense of a lesser degree will not be disturbed, since it is favorable to the 
defendant. G.S. 15-169; S. v. Bentley, 223 N.C. 563, 27 S.E. 2d 738; 
S. v. Harvey, 228 N.C. 62,44 S.E. 2d 472; S. v. Matthews, 231 N.C. 617, 
58 S.E. 2d 625. 

The defendant Slate, who is a private in the United States Army and 
stationed at  Fort Bragg, contends that at  the times referred to in the 
State's evidence, he was acting under the command of his sergeant, a 
non-commissioned officer, to wit, Sergeant Roy, and did only what he was 
directed to do, and is, therefore, not liable for his conduct in connection 
with this alleged offense. The contention has no merit. The duty of a 
subordinate to obey a superior officer, while one is subject to military law, 
has reference only to lawful commands of such superior officer, in matters 
relating to military duty. And there is certainly nothing on this record 
to indicate that either of these defendants were engaged in any activity 
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relating to military duties on the night in question. Title 10, U.S.C.A, 
Section 1536. 

The evidence adduced in the trial below was ample to support the ver- 
dicts rendered, and need not be detailed herein. Counsel for the defend- 
ant Roy admits his chief complaint is against the jury. He  contends the 
State's evidence was not worthy of belief and we should either grant the 
defendant Roy a new trial or a nonsuit. The court does not pass upon 
the credibility of the witnesses for the prosecution upon a motion to 
nonsuit. The weight to be given such evidence is for the jury to decide. 
8. v. Bowman, 232 N.C. 374, 61 S.E. 2d 107. The defendants offered 
no evidence except the certificate of the physician who examined the 
prosecuting witness on the day after the alleged crime. They simply 
eIected to rely upon the weakness of the State's evidence and lost. 

We have carefully examined all the exceptions and assignments of error 
and in the trial below we find 

No error. 

B. E. SELLERS v. HARVEY MORRIS AND IRIS M. MORRIS, TRADING AS 

MORRIS LIVE STOCK COMPANY. 

(Filed 2 May, 1051.) 
Animals & 

In order for the owner or keeper of a mule to be liable for an injury 
inflicted by the animal it must be alleged and proved that the animal 
possessed a vicious propensity and that the owner or keeper knew or 
should have known thereof, and where the complt~int contains no such 
allegations it is demurrable notwithstanding other allegations that the 
area selected by the keeper for auction of the animal was congested due 
to overcrowding so that plaintiff could not move out of the way. 

APPEAL by defendants from Bennett, Special Judge, January Special 
Term, 1951, MECXLENBURQ. Reversed. 

Civil action to recover damages for personal injuries caused by the 
kick of a mule. 

Defendants are engaged in the business of selling livestock both at  
private sale and public auctions. On 24 February 1950, they conducted 
an auction sale at  their stables or barns. The sale war3 held in the passage- 
way approximately 20 by 20 feet in size. The auctioneer stood on a box- 
like platform, and a small space in front of him was I-eserved for showing 
the mule being offered for sale. Prospective purchasers and spectators 
crowded into the passageway, Plaintiff, a prospective purchaser, was 
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crowded against the wall near where the mules were brought from the 
enclosure where they were kept until sold. 

During the sale a mule was brought out. The man having him in 
charge could not get the mule up to the auction block because of the 
crowd and the restricted space. R e  stopped near where M la in tiff was 
standing waiting to make his bid. The mule "viciously and suddenly" 
kicked plaintiff on the left leg, inflicting certain personal injuries. Plain- 
tiff sues to recover compensation therefor. 

The defendants demurred to the complaint for that it fails to state a 
cause of action in that it is not alleged (1) that the mule was the prop- 
erty of the defendants, or (2) that the mule was a vicious animal, or ( 3 )  
that the defendants had any knowledge of the vicious propensities, if 
any, of the mule. Other alleged defects are enumerated. The demurrer 
was overruled and defendants appealed. 

H e l m s  & Mull iss  and J a m e s  B. McMillan for de fendan t  appellants.  
ATo co,unsel contra. 

BARKHILL, J. "If an ox gore a man or a woman, that they die: then 
the ox shall be surely stoned . . . but the owner of the ox shall be quit. 
But if the ox were wont to push with his horn in time past, and i t  hath 
been testified to his owner, and he hath not kept him in, but that he hath 
killed a man or a woman . . . his owner also shall be put to death." 
Exodus 21 :28, 29. 

The philosophy of liability of an owner for damages inflicted by a 
domestic animal underlying this law of Moses is so sound and just in 
principle that it has survived the ages. 

To entitle plaintiff to recover for injuries, he must allege and prove 
(1) that the animal was dangerous, vicious, mischievous, or ferocious, or 
one termed in law as possessing a vicious propensity; and (2)  that the 
owner or keeper knew or should have known of the animal's vicious pro- 
pensity, character, and habits. Plumid ies  v. S m i f h ,  222 N.C. 326, 22 
S.E. 2d 713, and cases cited; H o b s o n  v. H o l t ,  ante ,  81. Such allegations 
are not contained in plaintiff's complaint. For that reason it is fatally 
defective. 

Plaintiff does make allegations respecting the limited area and the 
congested conditions due to overcrowding, his inability, by reason thereof, 
to move out of the way, want of notice, and the like. But these allega- 
tions are not sufficient to state a cause of action. They are pertinent only 
as they relate to the one basis of liability, if any,-the injuries inflicted 
by the mule. 

The plaintiff had eyes to see and he was as aware of the conditions 
about which he complains as anyone else at  the sale. Yet he was in the 
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vanguard of the 
821 ; McComas 
S.W. 2d 534. 

crowd. Pridgen v. Rress & Co., 2-13 N.C. 541, 196 S.E. 
v. Sanders, 109 P. 2d 482; Alexazder v. Crotchett, 124 

The demurrer was well advised. The judgment overruling the same 
must be 

Reversed. 

JOE EVANS, JR., v. CREED 0. MORROW A N D  CREED C. MORROW, 
ADMINISTRATOR. 

(Filed 2 May, 1951.) 
1.  Venue 5 lb- 

The statutory requirement that an action against an administrator in 
his official capacity must be instituted in the counly in which the admin- 
istrator qualified, G.S. 1-78, does not preclude an administrator from being 
joined as an additional defendant in an action pending in a county other 
than the one of his qualification upon a finding that the administrator is 
a necessary party to the action. G.S. 1-78 provides that such actions "must 
be instituted" in the county of qualification, whereas G.S. 1-76, dealing 
with venue, uses the phrase "must be tried." 

2. Venue 5 3- 
Venue is not jurisdictional. 

APPEAL by defendant individually and as administrator from Patton, 
Special Judge, October Special Term, 1950, of MECKLENBURQ. 

Civil action to recover damages arising from alleged negligent tractor- 
trailer-automobile collision. 

Plaintiff, a resident of Mecklenburg County, inslituted suit 9 March, 
1950, against Creed C. Morrow, a resident of Rowan County, alleging 
that  the defendant was the owner of a 1948 Studebaker Sedan which he 
maintained for the use and convenience of himself and other members of 
his family, including his son, Creed C. Morrow, J r .  ; that  on 11 February, 
1950, the defendant's son, Creed C. Morrow, Jr.,  was driving, operating 
and using the defendant's Studebaker Sedan with his consent, permission 
and knowledge, as his agent and in furtherance of his business ; that  on 
said date plaintiff's G.M.C. tractor-trailer, loaded with merchandise, was 
being driven on Highway No. 521 near Lancaster, S. C.;  that  the two 
vehicles collided as a result of the negligence of Creed C. Morrow, J r . ,  
driver of defendant's automobile, causing damage to plaintiff's tractor 
and trailer and the cargo of merchandise. 

The  defendant filed answer, denied that  he was the owner of the Stude- 
baker Sedan or that  he maintained i t  as a family car, as alleged, also 
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denied that Creed C. Morrow, Jr., was his agent or about his business 
on the occasion in question. 

The defendant, on being examined adversely by the plaintiff, revealed 
that the Studebaker Sedan was purchased by his son, Creed C. Morrow, 
Jr., and that he signed the title-retained contract because his son was a 
minor at  the time. I t  is alleged by the plaintiff, however, that the title 
of the car is in the name of the defendant, the license plates also being 
issued in his name, thus raising a question as to the ownership of the 
automobile at  the time of the collision. Creed C. Morrow, Jr., was killed 
in the accident and the defendant has qualified as his administrator in 
Rowan County; wherefore, plaintiff asked that the defendant as admin- 
istrator of his son's estate be made a party defendant in this action so 
that the whole controversy may be determined in a single action. 

The court found as a fact that the administrator of Creed C. Morrow, 
Jr., was a necessary party and ordered that he be brought in by summons, 
etc., and allowed time to answer. 

The defendant, Creed C. Morrow, individually, and as administrator 
of his son's estate, appearing specially in the latter capacity, excepts and 
appeals, assigning error. 

Smatkers & Carpenter for plaintiff, appellee. 
Frank H. Kennedy and P. D. Kennedy, Jr., for defendant, appellant. 

STACY, C. J. The appellant says that as actions against administrators 
in their official capacity, or upon their official bonds, may be instituted 
only in the county of their qualification, G.S. 1-78, the court was without 
authority to order Creed C. Morrow as administrator of his son's estate 
be made a party in this suit pending in Mecklenburg County, the county 
of his qualification as administrator being Rowan, citing as authority for 
the position the above statute and Stmley v. J Inson ,  Admr., 69 N.C. 1. 

The point raised is controlled by what mas said in Latham a. Latham, 
178 N.C. 12, 100 S.E. 131. The statute applies to original actions "insti- 
tuted," i e . ,  originally commenced against personal representatives, and 
not to actions already pending in which it may be proper or necessary to 
make them parties. I n  the cited case, an executrix qualified in Craven 
County, was made a party defendant to an action pending in Beaufort 
County. The executrix appeared and asked for a removal of the action 
to Craven County as a matter of right. The motion was denied, and on 
appeal the ruling was affirmed, the Court pointing out that nothing is 
said in the statute about the place of trial, only that such original actions 
"must be instituted" in the county of qualification, whereas in G.S. 1-76, 
dealing with venue, the language is "must be tried," etc., the difference 
in phraseology being regarded as significant. 
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The question is  not jurisdictional, but one of venue. Wiggins v. Finch, 
232 N.C. 391, 61 S.E. 2d 72, and cases there cited. 

Affirmed. 

MRS. ANN EWING v. MAYNARD K. THOMPSON AND MRS. DOROTHY 
THOMPSON. 

(Filed 9 May, 1951.) 
1. Process Q 10- 

A resident of Canada who operates a motor vehicle upon the public high- 
ways of this State is subject to service of process under the provisions of 
G.S. 1-105, since he is a "non-resident" within the meaning of the statute. 

2. Same: Appeal and Error § 40d- 
A finding by the trial court that a t  the time in question the son was 

operating the parent's car in this State within the purview of the "family- 
purpose doctrine" so as to render the nonresident parent subject to service 
under G.S. 1-106, is conclusive when supported by evidence. 

3. Automobiles § 25- 

The "family-purpose doctrine" obtains in this State. 

4. Process § l O -  
A resident of Canada who owns a car for the convenience and pleasure 

of the family may be served with process under G.S. 1-105 in an action 
involving a collision while the car was being driven in this State by the 
nonresident's son with her consent and approval, not,withstanding that she 
was not within the State a t  the time in question. 14th Amendment to the 
Federal Constitution. 

APPEAL by defendants from Bennett, Special Judge, a t  5 February, 
1951, Extra  Term of MECIILENBURG. 

Civil action to recover for personal in jury  and property damage alleg- 
edly resulting from actionable negligence of defendants, heard upon 
motions made on special appearance to dismiss the action for lack of 
jurisdiction. 

Plaintiff alleges, in her verified complaint, in pertinent part, the 
following : 

"1. That  the defendants are non-residents of the State of Nor th  Caro- 
lina and that, as the plaintiff is informed and' believes, the mailing 
address of each of the defendants is 42 Finchley Road, Montreal 29, 
Canada. 

"2. Tha t  this action grows out of a collision in  schich the defendant 
Maynard I(. Thompson was involved by reason of the operation by him 
of a motor vehicle on a public highway in the State of Nor th  Carolina, 
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and the plaintiff is informed and believes that at  the time the said defend- 
ant was acting as agent for his mother, the co-defendant, Mrs. Dorothy 
Thompson, by reason of the family-purpose doctrine and that each of the 
defendants is subject to the service of process in this action under the 
provisions of G.S. 1-105. 
"3. That on May 16, 1950 . . . there was a collision on U. S. High- 

way No. 21, a short distance south of the city limits of the city of 
Charlotte, N. C., between a Chevrolet sedan operated by the plaintiff, and 
a Pontiac coach automobile operated by the defendant Maynard K. 
Thompson. 

"4. That plaintiff is informed and believes that the Pontiac coach 
automobile referred to in the preceding paragraph hereof was owned by 
the defendant, Mrs. Dorothy Thompson. 

"5. That the plaintiff alleges, upon information and belief, that the 
defendant Maynard K. Thompson is a son of the defendant, Mrs. Dorothy 
Thompson, and that, at  the time hereinbefore alleged, the said Maynard 
K. Thompson was a member of her household ; that the automobile which 
he was driving was maintained by the defendant Mrs. Dorothy Thompson 
for the pleasure and convenience of members of her household, including 
Maynard K. Thompson; that said automobile was being operated at  the 
time hereinbefore alleged for the purpose for which the same was main- 
tained and kept by the said Mrs. Dorothy Thompson with her knowledge 
and consent, and that she is legally responsible for the operation of said 
automobile by her son, the defendant Maynard K. Thompson, on the occa- 
sion hereinbefore alleged." 

And the plaintiff further sets out and alleges (1)  her version of how 
the collision occurred, and (2)  that the collision, and the injuries to 
plaintiff, and damage to her automobile, in the manner and to the extent 
specified, "were all proximately caused by the negligence of the defendant 
Maynard K. Thompson for which the defendants are jointly liable" in 
the respects specifically detailed. Whereupon plaintiff prays judgment in 
specific amounts, "and such other and further relief to which she may be 
entitled," including service of summons in accordance with G.S. 1-105. 

The parties plaintiff and the defendants stipulated that service of 
process was had upon both defendants under the provisions of G.S. 1-105, 
for substitute service upon nonresidents; and that subsequent to the filing 
of special appearance by the defendants as hereinafter set forth, the 
plaintiff filed an affidavit of compliance with the provisions of said stat- 
ute G.S. 1-105. 

I n  the meantime, defendant Maynard K. Thompson, through his attor- 
neys, entered a special appearance for the purpose of dismissing the 
action, and to that end he shows to the court, in pertinent part, that he, 
as shown on the face of the complaint, is a nonresident of North Carolina 
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and of the United States of America, is a resident of the Province of 
Quebec, Canada, and is therefore an alien : Wherefore, he moves that the 
action be dismissed as to him, for that : (a )  As an alien he is not subject 
to service of process in the manner attempted herein; (b)  the service of 
process upon him as attempted here is defective in jurisdictional respects ; 
( c )  this court has obtained no jurisdiction of the person of him ; and (d)  
further procedure herein as to him would violate the 14th Amendment to 
the Constitution of the United States. 

The defendant Mrs. Dorothy Thompson, through her attorneys, also 
entered a special appearance for the purpose only of dismissing the action, 
and to that end shows to the court in pertinent part:  That she, too, as 
shown upon the face of the complaint, is a nonresident of North Carolina 
and of the United States of America, is a resident of the Province of 
Quebec, Canada, and is therefore an  alien; that at  the time complained of 
she was not in the State of North Carolina, was not operating an auto- 
mobile on the public highways of North Carolina, and was not, expressly 
or impliedly, exercising any control or direction over an automobile in 
the State of North Carolina; and that a t  the time complained of, no 
agent, express or implied, of her was operating an automobile on the 
public highways of North Carolina: Wherefore, she moves that the 
action be dismissed as to her, for the like reasons to those set forth in 
the motion of Maynard I(. Thompson, as above sat forth, and for this 
additional reason: "If otherwise subject to service, she has done no act 
bringing her within the purview of the law creating and prescribing such 
method of service." 

Neither of the motions filed by defendants was vel-ified, and defendants 
filed no affidavits or other proof in support thereof. 

Plaintiff, in her affidavit of compliance with provisions of G.S. 1-105 
with respect to service of summons, stated, among other things, "that 
at  the time of the collision referred to in the complaint, the defendant 
Naynard K. Thompson gave to the plaintiff, as the address of the said 
defendant and of his mother, Mrs. Dorothy Thompson, No. 42 Finchley 
Road, Montreal 29, Canada"; and that "he advitled the investigating 
police officers that the automobile which he u7as driving was owned by his 
mother." 

When the cause came on for hearing on the speojal appearances and 
nlotions of defendants, as above set forth, the judge of Superior Court, 
before whom the hearing was had, entered an order in pertinent part as 
follows: '(It appearing to the court that, subsequent to the filing of said 
motions, the plaintiff has filed an affidavit of compliance with the pro- 
visions of G.S. 1-105; and the defendants, in open court, having waived 
any defects in the plaintiff's compliance with the procedural provisions 
of the statute; and the court, having considered the record including the 
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verified complaint and plaintiff's affidavit of compliance with G.S. 1-105, 
and motions of the defendants, and having heard the argument of counsel, 
makes specific jurisdictional findings of fact for the purposes of this 
order only: Substantially in accordance with the allegations in the reri- 
fied complaint, and affidavit of plaintiff; and 
"4. That the defendant, Mrs. Dorothy Thompson, was not in the auto- 

mobile driven by the defendant Maynard K. Thompson at the time alleged 
in the complaint, and was not in the State of Korth Carolina." 

Upon the . . . findings of fact, so made, and upon the record, the court 
being of the opinion "that the defendant Maynard K. Thompson is a 
non-resident subject to service of process under G.S. 1-105, by reason of 
his operation in person of a motor vehicle on the public highways of this 
State, and that the defendant Mrs. Dorothy Thompson is a non-resident 
subject to service under said statute by reason of the operation of said 
automobile by Maynard K. Thompson for her and under her control or 
direction within the meaning of the statute, in the light of the family 
purpose doctrine, obtaining in this State, and that proceedings against 
the defendants, based upon service obtained under said statute will not 
violate the constitutioiial provision referred to in the motions to dismiss, 
. . . thereupon Ordered and Adjudged that the motion of each of the 
defendants to dismiss this action is denied, and the defendants, and each 
of them, are allowed thirty days from the date of this order to answer 
or otherwise plead to the complaint." 

The court refused to sign an order tendered by defendants granting 
their motions to dismiss the action, and they excepted. 

And defendants further except to specific findings of fact, and conclu- 
sions of law made by the court, and to the order denying their motions, 
and appeal to Supreme Court, assigning error. 

G u y  T .  C!arswell, Robinson & Jones ,  Lou i s  G e f e n ,  a n d  J o h n  M. Robin-  
son,  Jr. ,  for plaint i f f ,  appellee. 

Jones  & S m a l l  for defendants ,  appellants.  

WINBORNE, *J. The statute, G.S. 1-105, under which plaintiff has 
attempted to bring the defendants, residents of Canada, into court in this 
action, provides in pertinent part that "The acceptance by a non-resident 
of the rights and privileges conferred by law now or hereafter in force in 
this State permitting the operation of motor vehicles, as evidenced by the 
operation of a motor vehicle by such non-resident on the public highways 
of this State . . . shall be deemed equivalent to the appointment by such 
non-resident of the Commissioner of Motor Vehicles, or of his successor 
in office, to be his true and lawful attorney upon whom may be served all 
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summonses or other lawful process in any action or proceeding against 
him, growing out of any accident or collision in which said non-resident 
may be involved by reason of the operation by him, for him, or under his 
control or direction, express or implied, of a motor vehicle on such public 
highway of this State, and said acceptance or operation shall be a signifi- 
cation of his agreement that any such process again13t him shall be of the 
same legal force and validity as if served on him personally . . ." 

This statute is modeled after and is almost identical with Chapter 90 
of General Laws of Massachusetts, as amended by statute 1923, Ch. 431, 
Sec. 2,-the constitutionality of which was sustained by the Massachu- 
setts Supreme Judicial Court in  Pawloski v. Hess (Mass.), 144 N.E. 760, 
35 A.L.R. 945, and on a writ of error by Supreme Court of the United 
States in Hess v. Pawloski, 274 U.S. 352, 47 S. Ct. 632, 71 L. Ed. 1091. 
The Supreme Court of the United States dealt exprerisly with the question 
"whether the Massachusetts enactment controrenes the due process clause 
of the 14th Amendment." 

The constitutionality of the North Carolina Act, Public Laws 1929, 
Chapter 75, as amended, now G.S. 1-105, was upheld in Ashley v. Brown, 
198 N.C. 369, 151 S.E. 725, which has been referred to, or cited with 
approval in these cases: Bigham v. Poor, 201 N.O. 14, 158 S.E. 548; 
Smith v. Haughton, 206 N.C. 587, 174 S.E. 506; Dowling v. Winters, 
208 N.C. 521,181 S.E. 751; Wynn v. Robinson, 216 N.C. 347,4 S.E. 2d 
884; Alberts v. Alberts, 217 N.C. 443, 8 S.E. 2d 523; Propst v. Trucking 
Co., 223 N.C. 490, 27 S.E. 2d 152; Davis v. Martini, ante, 351, 64 S.E. 
2d 1. 

Moreover, appellants, in their brief filed on this appeal, call attention 
to the fact that there is no treaty between the United States and Canada 
relating to this subject. 

Therefore, the questions here are these : 
1. I s  a resident of Canada, operator of an automobile involved in an 

accident on a public highway in this State, a %on-resident" within the 
purview of G.S. 1-105 1 and 

2. I s  a family-purpose automobile, owned by a resident of Canada, 
and operated by her son on a public highway in thie State, operated for 
the owner, or under her control or direction, exprestj or implied, within 
the purview of G.S. 1-105 ? 

While neither of these questions had been presented heretofore to this 
Court, we are of opinion and hold that each merits an affirmative answer. 

As to the operator: The word "non-resident," as used in the Motor 
Vehicle Act, Chapter 20 of General Statutes, is defined by the General 
Assembly, as "every person who is not a resident of this State." The 
trend of decision in this Court in matters pertaining to attachment pro- 
ceedings is of like tenor. See Carden v. Carden, 107 N.C. 214, 12 S.E. 
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197; Brann v.  H a m ,  194 N.C. 571, 140 S.E. 292 ; Voehringer v. Pollock, 
224 N.C. 409, 30 S.E. 2d 374; see also Bigham v. Foor, supra, on facts 
found. 

Admittedly the operator of the automobile in the present action is 
not a resident of the State of North Carolina, and no sufficient reason is 
made to appear to entitle him to preferred consideration over any other 
nonresident of this State, upon whom substituted service has been effected 
under like circumstances. Bigham v. Foor, supra; W y n n  v.  Robinson, 
supra; Alberts v.  Alberts, supra; Davis v. Martini, supra. I n  so holding, 
support is found in the cases of Lulevitch v. Hill (1949), 82  Fed. Sup. 
612, and Silver Swan Liquor Corp. v.  A d a m  (1941) (Gal.), 110 Pac. 2d 
1097, etc. 

I n  the Lulevitch case, the defendant is a resident of Ontario, Canada, 
and Judge of the United States District Court of the Eastern District 
of Pennsylvania was construing the Pennsylvania statute providing for 
substitute service upon nonresident motorists, 75 P.S. 1201, et seq., which 
is similar to the North Carolina statute G.S. 1-105. The plaintiff con- 
tended that the act applies to any nonresident,-not merely those who are 
citizens of another State in the United States. There were no Pennsyl- 
vania decisions on the point. The holding of the Court is epitomized in 
this headnote: "Citizen and resident of Dominion of Canada was 'non- 
resident' subject to substituted service under the Pennsylvania statute 
providing for substitute service on non-resident motorists in civil suits 
arising out of accident or collision within the Commonwealth." 

And in Silver Swan Liquor Corp. v.  Adams, the Court, considering the 
case of a nonresident minor motorist, on whom personal service was made 
in Canada by duly qualified officer, held the process was properly served 
under provision in Vehicle Code of California relating to service of 
process on nonresident motorist. Vehicle Code, 404, St. 1935, p. 154. 
Civ. Code, Sec. 33. 

Now, as to the owner: While appellants object and except to the find- 
ing of fact made by the Superior Court judge that the automobile oper- 
ated by the son of the owner at  the time of, and involved in the accident 
out of which this action grows, was a family-purpose automobile, the 
finding appears to be based upon sufficient evidence. I n  fact, no evidence 
to the contrary appears in the record. Such finding of fact by the judge 
is conclusive on appeal. Bigham v. Foor, supra; Crabtree v. Sales Co., 
217 N.C. 587, 9 S.E. 2d 23; Davis v. Martini, supra; I n  re Blalock, 
ante, 493. 

The "family-purpose doctrine" with respect to automobiles has been 
adopted as the law of this jurisdiction, and applied in numerous cases,- 
among which are these: Robertson v .  Aldridge, 185 N.C. 292, 116 S.E. 
742; Allen v. Garibaldi, 187 N.C. 798, 123 S.E. 66; Wat t s  v.  Lefler, 190 
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N.C. 722, 130 S.E. 630; Grier v. Woodside, 200 N.C. 759, 158 S.E. 491; 
Lyon v. Lyon, 205 N.C. 326, 171 S.E. 356; McNcsbb v. Murphy, 207 
N.C. 853, 175 S.E. 718; Matthews v. Cheatham, 210 N.C. 592, 188 S,E. 
87; Vaughn v. Booker, 217 N.C. 479, 8 S.E. 2d 603. 

I n  Robertson, v. Aldrdge, supra, Hoke, J., writing for the Court, 
enunciated the principle in these words : "But it is also held in our opin- 
ions by the great weight of authority that where a parent owns a car 
for the convenience and pleasure of the family, a minor child who is a 
member of the family, though using the car a t  the time for his own pur- 
poses with the parents' consent and approval, will be regarded as repre- 
senting the parent in such use, and the question of liability for negligent 
injury may be considered and determined in that aspect," that is, under 
the principle of respondeat superior, citing Clark v. Sweaney, 176 N.C. 
529, 97 S.E. 474; 5'. c., 175 N.C. 280, 95 S.E. 568, and several cases from 
other jurisdictions. And in Watts v. Lefler, supra, the principle wae 
declared in a case involving the operation of a family-purpose car by an 
adult son, living with his parent. 

I n  the light of this principle, applied to facts as found by the judge 
below, for the purpose in hand, the son of the owner of the family-purpose 
automobile will be regarded as representing the parent in such use, and 
hence, the operation by the son would be for the owner, and within the 
purview of G.S. 1-105. 

Therefore, after careful consideration of all assignments of error pre- 
sented, and contentions made, and argument advanced by appellants, we 
are of opinion that the rulings of the judge of Superior Court are proper, 
and should be upheld. 

Affirmed. 

IN RE WILL A N D  ESTATE OF CURTIS B. JOHNSON, DECEASED. 

(Filed 9 May, 1951.) 
1. Wills g? 31- 

The intention of testator as gathered from the entire instrument con- 
sidered with regard to its general purpose, giving significance to its various 
expressions considered in the light of such intent, is the will, and to this 
end the court should place itself as nearly as practical in the position of 
testator, having regard to the kind, character and extent of his properties, 
the need for business experience in their management, and the difficulties 
likely to be encountered in the settlement of the estate. 

2. Executors and Administrators 1- 

The rule that a will must be construed to effectuate the intent of testator 
applies to the appointment of an executor therein. 
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8. Executors and Administrators @j 1,2b- 
The will in suit, which disposed of a large estate, directed the payment 

of specified sums to the beneficiaries from the assets, when, as and if  
conveniently available as determined by testator's widow "who is hereby 
appointed my esecutor" and a trust company "hereby appointed trustee of 
my estate." The widow renounced her right to qualify as executrix. 
Held: The trust company named is entitled to administer the estate either 
as executor or as administrator c. t .  a. in accordance with the tenor of the 
instrument, G.S. 28-22, and therefore judgment of the lower court that the 
clerk should issue letters testamentary to the trust company rather than 
to another nominated by the beneficiaries, will not be disturbed on appeal. 

4. Appeal and Error 8 38- 
The presumption is in favor of the correctness of the judgment of the 

lower court, and appellant has the burden of showing prejudicial error. 

5. Appeal and Error 8 89a- 
Appellant must make prejudicial error plainly appear and it is insuB- 

cient merely to cast doubt upon the accuracy of the judgment of the 
lower court. 

APPEAL by Union National Bank, respondent, and I d a  J. Lee, George 
Lee, H a r r y  Lee and S. M. Lee, Jr.,  interveners, from Phillips, J., a t  
November, 1950, Regular Cir i l  Term of MECI~LENBUR~,  by consent, judg- 
ment signed a t  Rockingham, 11 December, 1950. 

Application and petition of American Trust  Company for appointment 
as executor or  administrator with will annexed of the estate of Curtis B. 
Johnson, deceased. 

The record discloses that  Curtis B. Johnson, a resident of Mecklen- 
burg County, this State, died 6 October, 1950, leaving him surviving his 
widow, I rv ing H. Johnson, one sister, I d a  Johnson Lee, and three 
nephews, George Lee, S. M. Lee, J r . ,  and H a r r y  Lee, the sister and two 
of the nephews being residents of California, and one nephew a resident 
of Michigan. 

On 1 6  October, 1950, the surviving widow appeared before the Clerk 
and notified him that, after a diligent search, she had been unable to find 
her husband's will, if any he left, and asked that  she and the Union 
National Bank be appointed co-administrators of his estate, which was 
done, and they immediately entered upon their duties. 

A re-examination of the books and papers of the deceased by the admin- 
istrators brought forth the discovery that  he had left a will in his own 
handwriting, duly witnessed, and this was presented to the Clerk and 
admitted to probate 24 October, 1950. 

The following provisions of the will are regarded as pertinent for  
present purposes : 

"I give, devise and bequeath to my  sister, I d a  J. Lee, of Beverly Hills 
California during her lifetime the home she is now living in a t  above 
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location including any interest I may have in the household furniture 
contained therein. I also direct that she be paid out of my estate the 
sum of $750.00 per month during her lifetime. After her death this 
property she is living in to pass into the ownership of my three nephews 
(naming them). . . . 

"In addition to the above gift to the aforesaid nephews, I direct that 
each of them shall be paid ($25,000) Twenty Five Thousand Dollars 
from the assets of my estate as if and when the funds are conveniently 
available as determined by my wife Irving Harding Johnson who is 
hereby appointed my executor and the American Trust Co. of Charlotte, 
hereby appointed Trustee of my estate. (Then follows a large number 
of gifts to executives and employees of T h e  Charlotte Observer, personal 
friends and servants). . . . Payment of all gifts to be made at  time 
payment is made to my three nephews. To my wife I leave the residue 
of my estate (after payment of funeral expenses, debts and inheritance 
taxes which he realized would be quite heavy but thought the assets of 
the Semagraph Company, owned by him, would more than suffice to take 
care of all obligations without disturbing or in any way encumbering his 
controlling interest (57%%) in The Observer Go.). . . . 

"The 'residue' interest referred to on page 3 of thi3 document is willed 
to my wife, Irving H. Johnson, for her use and benefit during her life 
and at her death the (5'7y2C/o) fifty seven and one half stock interest in 
The Observer is to pass to my nephews in equal amounts, etc. . . . 

"I will that my wife shall become the president of The Curtis B. 
Johnson Benevolent Association and shall have full and complete control 
of its operations." 

On 4 November, 1950, Mrs. Irving H. Johnson renounced her right to 
qualify as executrix of her husband's will and filed her dissent therefrom. 
The Clerk thereupon vacated her previous appointment as eo-administra- 
trix of her husband's estate. 

Then on 6 November, 1950, the Union National Bank applied to the 
Clerk for letters of administration c .  t. a., accompanying its request with 
petitions signed by the individual resident legatees under the will, re- 
nouncing their rights to qualify as administrators c. i. a. and nominating 
the Union National Bank for such appointment. The nonresident lega- 
tees also joined the individual resident legatees by intervention and 
asked for the same appointment. These petitions, including the inter- 
vention of the nonresident legatees, are all dated 24 October, 1950. The 
petition was allowed on the day of its 6ling and the appointment was 
made on the same day. 

Two days later, 8 November, 1950, the American Trust Company, 
corporate trustee-legatee under the will, and the institution with which 
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the testator did his banking business, filed its application and petition 
with the Clerk for appointment as executor of the estate, or alternately 
as administrator c. t. a. There is no question as to the fitness and compe- 
tency of the petitioner to administer the estate and i t  has at  no time 
renounced or waived any of its rights under the will. I t s  petition, how- 
ever, was denied and the appointment of the Union National Bank as 
administrator c. t. a. was confirmed on 20 November, 1950. 

From the Clerk's judgment, the American Trust Company appealed 
to the judge of the Superior Court who reversed the judgment of the 
Clerk and remanded the proceeding with instructions that-the grant of 
letters of administration c. t .  a. to the Union National Bank be recalled. 
and that letters testamentary be issued to the American Trust Company 
as sole remaining executor under the will of the deceased. 

The court therefore deemed it unnecessary to pass upon the alternative 
application for letters of administration c. t. a. and made no ruling in 
connection therewith. 

However, it was suggested in the judgment that, in the event of an 
appeal, the Clerk appoint "some other discreet person" as collector to 
preserve the property of the deceased pending appeal. 

By consent, the judgment was signed out of term and out of the district 
a t  Rockingham, 11 December, 1950. 

From this judgment, the Union National Bank and the nonresident 
legatees, interveners, appeal, assigning errors. 

Ti l l e t t ,  Campbel l ,  Craighill  & R e n d l e m a n  for appel lant ,  U n w n  Nlzr 
ti& B a n k .  

Cov ing ton  & Lobdell for appellants,  I d a  J .  Lee,  et  al. 
H e l m s  & Mull iss  and  J o h n  W .  Johns ton  for appellee, Amer ican  

T r u s t  Co. 

STACY, C. J., after stating the facts as above: The question for deci- 
sion is whether the testator intended to name, and did name, the American 
Trust Company as one of the executors of his estate by the tenor of his 
will or by conferring upon it executorial powers and duties in connection 
with the administration thereof. The trial court answered in the a5rma- 
tive, and the parties have filed elaborate briefs with all the North Caro- 
lina decisions and many foreign authorities collected on the subject, e.g., 
on the one side is cited I n  re Leonard,  218 N.C. 738, 12 S.E. 2d 222 (no 
executor named in the will) ; and on the other, D u l i n  v .  Dul in ,  197 N.C. 
215, 148 S.E. 175 (held executor appointed by the tenor of the will). 
1 Williams Executors (7th Ed.) 281. Upon this line of demarcation the 
authorities are divided, and each side here seems equally confident that its 
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position is supported by the record and the pertinent decisions or the 
clear weight of authority. 

The sentence of the will presently in focus is this : '(In addition to the 
above gift to the aforesaid nephews, I direct that each of them shall be 
paid ($25,000) Twenty Five Thousand Dollars fro:m the assets of m y  
estate as if and when the funds are conveniently available as determined 
by my wife Irving Harding Johnson who is hereby appointed my executor 
and the American Trust Co. of Charlotte, hereby appointed trustee of 
m r  estate." 

The appellants say this sentence is too clear and unambiguous to re- 
quire any interpretation; that it expresses plainly the intent of the tes- 
tator and makes known his choice of a testatrix and a trustee of his 
estate; that the designation "executor" applies equally to a man or a 
woman; that the testator was a publisher, highly intelligent, fully cogni- 
zant of the difference between an executor and a trustee: that he had 
complete confidence in his wife's business acumen as he also nominated 
her president-manager of his Benevolent Association; that i t  is his will 
that is to be done, Cann0.n v. Cannon, 225 N.C. 611, 36 S.E. 2d 17, and 
that the language used should be given its plain and obvious meaning. 
Krites v. Plott, 222 N.C. 679, loc. cit. 683, 24 S.E. 2d 531. The appel- 
lants stake their case on the letter of the will which they say is clear 
beyond cavil and capable of but a single meaning. 

The appellee, on the other hand, says the conclusion of the appellants 
is too facile for the language employed; that joint executorial powers 
and duties are conferred on the widow and the L4mericrtn Trust Company; 
that they together are required to determine "if as and when" the legacies 
can conveniently be paid-an obligation properly belonging to those who 
are charged with the management of the estate; that the trust company 
is named trustee of "my estate," not simply of the trust properties, and 
that significantly the testator used the word "executor," applicable alike 
to both, rather than the more accurate denomination "executrix," if he 
had intended his widow alone to administer his estate. The appellee 
relies on the tenor of the will which it says reveals the appointment of 
the American Trust Company trustee of the estate ipwissimis verbis and 
coexecutor by the tenor. 

The solution of the problem is to be found in the expressed purpose of 
the testator. His intention is his will. This intention is to be gathered .., 
from the general purpose of the will and the significance of the various 
expressions, enlarged or restricted according to their real intent. A thing 
within the intention is regarded within the will though not within the 
letter. A thing within the letter is not within the will if not also within 
the intention. This applies to the appointment of an executor as well as 
to any other provision in the will. Cannon v. Cannon, supra; Bank v. 
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Corl, 225 N.C. 96, 33 S.E. 2d 613; Trust Co. v. Miller, 223 N.C. 1, 25 
S.E. 2d 177; Williams v. Rand, 223 N.C. 734, 28 S.E. 2d 247; Harper 
v. Harper, 148 N.C. 453, 62 S.E. 553; 23 C.J. 1020; 21 Am. Jur .  405. 

I n  searching for the intent or purpose of the testator in naming one 
or more personal representatives of his estate it is competent to consider 
the kind and character and extent of his properties; the need of business 
experience in their management, and the difficulties likely to be encoun- 
tered in the settlement of the estate. Consequently the court should place 
itself as nearly as practicable in the position of the testator, so as to 
appreciate and understand his viewpoint and purpose a t  the time of the 
execution of the will. Heyer v. Bulluck, 210 N.C. 321, 186 S.E. 356; 
Herring v. Williams, 153 N.C. 231, 69 S.E. 140. 

We find ourselves in disagreement on the question presented, but we 
are  of opinion that the American Trust Company is entitled to administer 
the estate either as executor or as administrator with the will annexed. 
G.S. 28-22. Hence, rather than prolong the litigation with further 
debate or extended discussions, we have concluded to affirm the judgment 
without lengthy opinions, which the briefs would seem to invite, holding 
that the appellants have failed to overcome the presumption of regularity 
or correctness or to show harmful error in the judgment on their appeal. 
Call v. Stroud, 232 N.C. 478, 61 S.E. 2d 342. 

To prevail here, the party alleging error has the laboring oar, which 
he must successfully handle, and that against the tide. Gibson v. Dudley, 
ante, 255, 63 S.E. 2d 630; Cole v. R. R., 211 N.C. 591, 191 S.E. 353. 
Nor is it sufficient merely to cast doubt on the accuracy of the judgment. 
I n  re ROSS, 182 N.C. 477, 109 S.E. 365. Prejudicial error is required to be 
shown, and it must be made to appear plainly, as the presumption is the 
other way. The appellant has the burden of showing error. Nichols v. 
Trust Co., 231 N.C. 158, 56 S.E. 2d 429; 8. v. Shepherd, 230 N.C. 605, 
55 S.E. 2d 79. 

The intention of the testator in respect of the appointment of the insti- 
tution with which he did his banking business, the American Trust Com- 
pany, as an executor of his estate, also "appointed trustee of my estate" 
in the same sentence, is not so wanting in clarity, equivocal or doubtful 
as to call for a reversal of the judgment below. I t  is certain he never 
had a business stranger like the Union National Bank in mind; i t  is 
nowhere mentioned in the will. 

Affirmed. 
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IN BE WILL AND ESTATE OF CURTIS B. JOHNSON, DECEASED. 

(Filed 9 May, 1951.) 
Appeal and Error 8 Sle- 

Where the questions sought to be presented become moot as of the time 
for decision, the appeal will be dismissed. 

APPEAL by the Union National Bank, respondent, and Ida J. Lee, 
George L. Lee, Harry J. Lee and S. M. Lee, Jr., interveners, from judg- 
ment of S ink ,  J., at March Term, 1951, Regular Civil Term of MECK- 
LENBURQ. 

Petition in the cause to determine collectorship of estate pending appeal 
in,  re letters to personal representative. 

Following the judgment of Phillips, J., entered in this matter on 
11 December, 1950, suggesting that in the event of an appeal from his 
judgment, the Clerk appoint "some other discreet person" as collector to 
preserve the estate pending the appeal, the Clerk did, on 22 January, 
1!)51, enter an order appointing the Union National Bank of Charlotte 
as such collector, to which order the American Trurgt Company objected 
and appealed to the judge of the Superior Court who reversed the Clerk's 
order and directed that he appoint "some discreet person other than Union 
National Bank of Charlotte or American Trust Company, pending final 
determination" of the appeal from the judgment of :Phillips, J., as afore- 
said, and from this judgment the Union National Bank, the sister and 
nephews of the deceased, objected and appealed, assigning errors. 

Ti l le t f ,  Campbell, Craighill & Rendleman for respondent, Union Na-  
tional Bank,  appellant. 

Covington & Lobdell for interveners, Ida J .  Lee, et al., appellants. 
Helms & .Mulliss and John Mr. Jo,hhnston for :Lmrrican Trus t  Co., 

appellee. 

STACY, C. J. This is the second appeal from orders entered in the 
same matter. As the order here appealed from affects only the collector- 
ship of the estate pending the original appeal, decided this day, it is 
apparent that the questions presently sought to be presented are now 
moot or academic as the pendency of the appeal comes to an end simul- 
taneously herewith. Hence this second appeal will be dismissed and the 
appellants taxed with the costs. 

Appeal dismissed. 
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STATE v. ROBERT L. BRIDGERS. 

(Filed 9 May, 1951.) 
1. Criminal Law 8 42d- 

Evidence of good character of witnesses for the State is not substantive 
evidence but is competent onlg as bearing upon their credibility. 

2. Criminal Law 88 40b, 40c- 
Where defendant testifies and then offer~ evidence of his good character, 

he is entitled to have the jury consider his character evidence both as 
bearing upon his credibility and as substantive evidence bearing directly 
upon the issue of his guilt or innocence. 

3. Criminal Law $531- 
Where the court undertakes to charge upon the character evidence of 

the State's witnesses and of defendant, who had testified a t  the trial, a 
charge to the effect that the character evidence of both sides was direct 
testimony and should be taken into consideration in flnding the facts in 
the case, must be held for reversible error, defendant being entitled to an 
instruction, if the matter is adverted to, that evidence of his good char- 
acter should be taken into consideration both on the question of his credi- 
bility and as substantive evidence upon the question of his guilt or inno- 
cence. 

4. C r M n a l  Law fj 5 3 b  

An instruction to the effect that evidence of an alibi need raise onlg a 
reasonable doubt of defendant's guilt to entitle him to an acquittal will 
not be held for reversible error when construed contextually with other 
portions of the charge categorically instructing the jury that an alibi is 
not a defense and that the burden of proof thereon does not rest upon 
defendant, but that the burden rests upon the State to show beyond a 
reasonable doubt all elements of the crime, including defendant's presence 
a t  the scene when necessary to the offense. Such instruction is not ap- 
proved and the correct form of a charge upon the question is given. 

APPEAL by defendant from Hatch, Special Judge, and a jury, a t  De- 
cember Criminal Term, 1950, of WAKE. 

Criminal prosecution tried upon a bill of indictment charging the 
defendant with the perpetration of the following offenses : (1) breaking 
and entering a dwelling house occupied by Frances Hal l  and Mary Ellen 
Hall, with intent to commit larceny therein ; and (2) larceny of a billfold 
and three dollars in money, the property of Frances Hall. 

Verdict: Guilty of breaking and entering and larceny as charged in 
the bill of indictment. 

Judgment:  Imprisonment in the State's Prison for a term of not less 
than two nor more than five years. 

The  defendant appeals, assigning errors. 
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Atto.rney-General McMullan and Assistant Attorney-General Moody 
for the State. 

Brassfield & illaupin and Butler Thompson for defendant, appellant. 

JOHNSON, J. The defendant's chief assignment of error relates to the 
charge of the court bearing on the character evidence offered below by 
both sides. The State offered testimony as to the good character of its 
witnesses, Frances and Mary Ellen Hall. The defendant, after taking 
the stand as a witness in his own behalf, offered five witnesses who testi- 
fied to his good character. The trial court's single reference to the char- 
acter evidence is embodied in the following instruction, to which the 
defendant excevted : 

"I charge you further, gentlemen of the jury, that character testimony 
is direct testimony and you are to take the character testimony into con- 
sideration in finding the facts in this case. Character testimony was 
offered by the two Hall girls as well as character testimony of the defend- 
ant in this case was offered by the defendant." 

By this instruction the jury, we think, was inadvertently led to believe 
that the character evidence offered both by the State cmd by the defendant 
should be weighed and considered alike, whereas the evidence of the 
defendant's good character is controlled by a rule different from that 
applicable to the evidence regarding the character of the two State's wit- 
nesses. The testimony as to the character of the wimesses for the State 
was not substantive evidence; it was rele~rant and material only as bearing 
upon the credibility of their testimony. S. v. Jeffreys, 192 N.C. 318, 
135 S.E. 32; and I n  re McKay, 183 N.C. 226, 111 S.E. 5. 

On the other hand, it is observed that the defendant went upon the 
witness stand. Then, when he offered evidence of his good character, he 
thereby placed his character directly in issue. Consequently, he was 
entitled to have the jury consider the evidence of his good character in 
a dual aspect: (1 )  as bearing upon his credibility as a witness in his own 
behalf,-his veracity and worthiness of belief; and (2 )  as substantive 
evidence, bearing directly upon the issue of his guilt or innocence of the 
crime charged, upon the theory that a man of good character, who has 
pursued an honest and upright course of conduct, is unlikely to deviate 
therefrom and do a dishonest act inconsistent with the record of his past 
life. S. v. Colson, 193 N.C. 236, 136 8.3:. 730; 5. v. Nunce, 195 N.C. 47, 
141 S.E. 468. See also Stansbury, North Carolina Evidence, Sec. 108, 
pp. 204 and 205. 

True, our decisions hold that, as a general rule, PI-ejudicial error may 
not be predicated upon failure of the trial judge to charge the jury that 
evidence of good character of the defendant should he considered as sub- 
stantive evidence, in the absence of a request for such instruction ( S .  v. 
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Scoggins, 225 N.C. 71, 33 S.E. 2d 473), the reason being that such evi- 
dence, when related to the charge of the court, is ordinarily treated as a 
subordinate phase of the case. S. v. Sims, 213 N.C. 590, p. 594,197 S.E. 
176. But be that as it may, when the trial court undertakes to instruct 
upon character evidence, it then becomes his duty, without special request, 
to expound and explain correctly the law applicable to its different phases. 
See 8. v. Austin, 79 N.C. 624 (second headnote), and Jarrett v. Trunk 
Co., 144 N.C. 299, p. 301, 56 S.E. 937. And where, as in the instant case, 
the defendant has placed his character in issue by offering testimony as 
to his good character, it would seem to be prejudicial error for the court 
to give a limited charge to the jury, directing attention to the fact that 
the State as well as the defendant has offered character evidence, with 
instruction that the jury shall consider the evidence of both sides merely 
as direct evidence, without going further and explaining to the jury that 
they should consider in its dual aspect the defendant's evidence of good 
character. 8. v. Davis, 231 N.C. 664, 58 S.E. 2d 355; 8. v. Moore, 185 
N.C. 637, 116 S.E. 161. 

Error is also assigned in a portion of the charge relating to the defend- 
ant's evidence of alibi. He  offered evidence tending to show that a t  the 
time charged he was in bed a t  his rooming house some eight blocks distant 
from the scene of the alleged crime. On this phase of the case, the trial 
judge charged the jury in part as follows (with the defendant's exception 
relating only to the last sentence, shown in parenthesis) : 

"the defendant in this case relies i11 part on what is known as an 
'alibi'; 'alibi' means 'elsewhere'; it is not, properly speaking, a defense 
within any accurate meaning of the word 'defense' but is a mere fact 
which may be used to call in question the identity of the person charged, 
or the entire basis of the prosecution; the burden of proving an alibi, 
however, does not rest upon the defendant; the burden of proof never 
rests upon the accused to show his innocence or to disprove the facts 
necessary to establish the crime with which he is charged. The defend- 
ant's presence and his participation in the crime charged are affirmative, 
material facts which the prosecution, that is, the State of North Carolina, 
must show beyond a reasonable doubt to sustain a conviction. For 
the defendant to say he was not there is not an affirmative proposition; 
it is a denial of the existence of a material fact in the case. ( I t  is only 
necessary for the defendant in his defense to produce such an amount of 
testimony, whether by evidence tending to show an alibi or otherwise, as 
to produce in the minds of the jury a reasonable doubt of his guilt.)" 

The foregoing portion of the charge to which exception is taken by the 
defendant, if lifted out of context and considered separate and apart 
from the rest of the charge, would seem to be susceptible, as suggested by 
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the defendant, of being interpreted as placing on the defendant the burden 
of producing evidence sufficient to raise a reasonable doubt as to his guilt, 
contrary to our decisions holding that an accused person may not be 
burdened with establishing his innocence. S. v. Jos,sy, 64 N.C. 56 ; S. v. 
Reitz, 83 N.C. 634. 

However, i t  is observed that in the instant case the charge as to alibi, 
including the challenged portion thereof, appears to follow almost ver- 
batim the instructions which were reviewed by this Clourt in S. v. Jaynes, 
78 N.C. 504 (p. 506), and S. v. Shefield. 206 N.C. 374 (pp. 384 and 385)) 
174 S.E. 105, where under application of the doctrine of contextual con- 
struction the charges were upheld, as were simi1a:r inexact charges in 
8. v. Starnes, 94 N.C. 973; S. v. Freeman, 100 N.C. 429, 5 S.E. 921; and 
S .  v. Rochelle, 156 N.C. 641, 72 S.E. 481. 

Therefore, in the instant case, upon a contextual interpretation of the 
charge as a whole, the challenged portion may not be held prejudicial. 
8. v. Jaynes, supra (78 N.C. 504)) and S .  v. Shefield, supra (206 N.C. 
374). 

Nevertheless, we deem it appropriate to suggest that the form of the 
charge as given in the instant case may be brought more nearly into 
accord with the tenor of our better reasoned decisior~s by substituting for 
the challenged portion of the instruction a statement in substance as 
follows : 

"Therefore, the defendant's evidence of alibi is to be considered by you 
like any other evidence tending to refute or disprove the evidence of the 
State. And if upon consideration of all the evidence in the case, including 
the defendant's evidence in respect to alibi, there arises in your minds a 
reasonable doubt as to the defendant's guilt, he should be acquitted." 

This is also in conformity with the weight of authority in other juris- 
dictions, sustaining the rule that by offering evidence tending to prove 
an  alibi, an accused person is not thereby saddled with an independent 
burden of proving the alibi as an affirmative defenrle. The proper rule 
to be followed by the jury in weighing and considering evidence of an 
alibi is concisely stated in the annotation appearing in 29 A.L.R., p. 
1127 : 

"The offering of evidence to prove an alibi should not be regarded as 
in any sense an attempt to prove an independent, affirmative defense. 
The prosecution must prove the defendant's prewnce (in those cases 
where presence is essential to the commission of the crime charged) 
beyond a reasonable doubt, and the defendant may, by any legitimate 
evidence, rebut or disprove this essential factor in the case for the prose- 
cution. One means of disproving presence at  the scene of the alleged 
crime at the time of its commission is obviously hy proof of presence 
elsewhere. And this is the sole purpose of evidence to prove an alibi,-- 



N. C.] SPRING TERM, 1951. 

to negative this essential factor  i n  t h e  State's case, t h e  same as  a n y  other 
evidence tending t o  rebut o r  disprove the  commission of a cr ime by  t h e  
defendant. A n d  it is apparent ly a n  erroneous view of the  mat te r  to  
regard a n  al ibi  as  a n  independent defense a t  all, and  to introduce the  
question of burden of proof into t h a t  issue." See also Annotat ions:  67 
A.L.R. 138, and  124  A.L.R. 471. 

A s  the  exceptions presented by  the  other exceptive assignments of e r ror  
may not  arise again, we  refrain f r o m  discussing them. 

N e w  trial. 

STATE v. WILLIAM C. CARTER. 

(Filed 9 May, 1951.) 
1. Criminal Law 8 79- 

Exceptions not set out and not discussed in the brief a re  deemed aban- 
doned. 

a. Criminal Law $ 5Oa : Constitutional Law 8 34a- 
Every person charged with crime is entitled to a trial before a n  impar- 

tial judge and a n  unprejudiced jury in a n  atmosphere of judicial calm. 

8. Criminal Law 8 Sod- 
The trial court must abstain from conduct or language which tends to 

discredit or prejudice the accused or his cause with the jury. G.S. 1-180. 

4. Sam- 
Remarks of the trial judge will not be held for prejudicial error unless 

they deprive defendant of his right to a fair trial, considering the remarks 
in the light of the circumstances under which they were made, and a bare 
possibility that  defendant may have suffered prejudice is not sufficient to 
overthrow a n  adverse verdict. 

5. Same: Criminal Law 8 51- 
The trial judge has discretionary authority to prevent the repetition of 

questions already answered, and remarks of the court to accelerate the 
proceedings that  the witness had already "answered that  question" and 
later, to "ask the witness something else," will not be held for reversible 
error as  prejudicing defendant. 

6. Criminal Law 8 SOd- 

In  reply to a question a s  to his manner of driving on the occasion in 
question, defendant testifled that  he never drove or allowed his car to be 
driven a t  a high rate of speed. The court, upon objection by the solicitor 
for irrelevancy, directed defendant to "leave past history out." Held: 
The court's remark merely cautioned defendant to omit irrelevant matter, 
and cannot be held prejudicial. 
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Defendant's counsel asked him whether he was ae normal at the time 
in question as he then was. The court's remark "let him say what his 
condition was" simply cautioned counsel to propound a correct interroga- 
tion in lieu of the leading question, and cannot be held prejudicial. 

Where at  the time of the question no evidence had been introduced that 
defendant was sder ing from asthma on the occasion in question, his 
counsel's direction that defendant tell "how asthma affected you on this 
occasion" is objectionable as assuming the existence of a fact not shown 
by the testimony, and the court's interjection "if it aflected him at all" will 
not be held prejudicial as disparaging defendant73 testimony, since it 
merely advised counsel that the inquiry was not proper. 

9. Same-- 
An order of the trial judge requiring defendant to reply to an unan- 

swered question twice put to him by his counsel cannot be held prejudicial. 

APPEAL by defendant from Sink ,  J., and a jury, at  the October Term, 
1950, of RICHMOND. 

Criminal prosecution for driving a motor vehicle upon a public high- 
way while under the influence of intoxicating liquor. G.S. 20-138. 

The cause was tried de novo in the Superior Court on the appeal of the 
defendant from the Richmond County Special Court. 

The evidence for the prosecution made out this case : On 9 April, 1950, 
its witnesses, W. A. Allison and C. F. Watkins, State Highway Patrol- 
men, observed the defendant, William C. Carter, drwing an automobile 
at  a speed of 60 miles an hour and in a zigzag course along Route 74, a 
public highway in Richmond County. The Patrolmen forthwith appre- 
hended the defendant, and discovered that he was intoxicated as the 
apparent consequence of drinking intoxicating liquor from a flask which 
he had on his person. 

The defendant took the witness stand in his own behalf. H e  testified 
with positiveness that he was sober and did not posse13s any flask contain- 
ing intoxicating liquor at  the time of his arrest. He  stated that he was 
then suffering from asthma. 

The jury found the defendant guilty of the crime charged, and the trial 
judge sentenced him to imprisonment as a misdemeanant for six months. 
The defendant excepted and appealed, assigning errors. 

Attorney-General McMullan, Assistpnt Attorney-General Moody, and 
Charles G. Powell, Jr., Member of Staff, for the State. 

Hugh A. Lee and Pi t tman & Webb for the defendant, appellant. 
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ERVIN, J. The rules regulating practice in the Supreme Court pre- 
scribe that "exceptions in the record not set out in appellant's brief, or 
in support of which no reason or argument is stated or authority cited, 
will be taken as abandoned by him." Rule 28. The defendant has thus 
relinquished all of his exceptions save those numbered 6, 7, 10, 11, 12, 
and 13. 

These particular exceptions are addressed to comments or remarks 
made by the presiding judge in the presence of the jury during the prog- 
ress of the trial. The defendant asserts with much earnestness that the 
language of the judge disparaged his defense, created prejudice toward 
him in the minds of the jury, and deprived him of his right to a fair trial. 

Every person charged with crime has an absolute right to a fair trial. 
By this it is meant that he is entitled to a trial before an impartial judge 
and an unprejudiced jury in an atmosphere of judicial calm. See: State 
v. Gossett, 117 S.C. 76, 108 S.E. 290, 16 A.L.R. 1299. 

The responsibility for enforcing this right necessarily rests upon the 
trial judge. He  should conduct himself with the utmost caution in order 
that the right of the accused to a fair trial may not be nullified by any 
act of his. 

The trial judge occupies an exalted station. Jurors entertain great 
respect for his opinion, and are easily influenced by any suggestion com- 
ing from him. As a consequence, he must abstain from conduct or lan- 
guage which tends to discredit or prejudice the accused or his cause with 
the jury. G.S. 1-180; S.  v. Simpson, ante, 438, 64 S.E. 2d 568; S.  v. 
B r y m t ,  189 N.C. 112, 126 S.E. 107. 

The bare possibility, however, that an accused may have suffered preju- 
dice from the conduct or language of the judge is not sufficient to over- 
throw an adverse verdict. S.  v. Jones, 67 N.C. 285. The criterion for 
determining whether or not the trial judge deprived an accused of his 
right to a fair trial by improper comments or remarks in the hearing of 
the jury is the probable effect of the language upon the jury. 8. v. 
Own,by, 146 N.C. 677, 61 S.E. 630. I n  applying this test, the utterance 
of the judge is to be considered in the light of the circumstances under 
which it was made. This is so because "a word is not a crystal, trans- 
parent and unchanged; it is the skin of a living thought and may vary 
greatly in color and content according to the circumstances and the time 
in which it is used." Towne v. Bisner, 245 U.S. 418, 38 S. Ct. 158, 62 
L. Ed. 372. 

When the comments and remarks of the trial judge in the instant case 
are tested in this way, they do not merit the criticism which has been 
visited upon them. 

Exceptions 6 and 7 relate to remarks made by the judge while counsel 
for the defense was cross-examining the State's witness, C. F. Watkins. 
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When counsel asked the witness whether the defendant's automobile 
passed the patrol car at  a place "where a man had rt right to pass," the 
judge informed counsel that the witness had already "answered that ques- 
tion"; and when counsel asked the witness whether he had an opinion as 
to the defendant's condition a t  the time of his arrest, the judge suggested 
to counsel that he "ask the witness something else." Counsel had pre- 
viously cross-examined the witness as to the matters covered by these 
questions, and the remarks under scrutiny merely manifested to counsel 
the desire of the judge that counsel should forego unnecessary repetitions. 
The judge presiding at  a trial has discretionary authority to prevent the 
repetition of questions already answered. S. v. Davemport, 227 N.C. 475, 
42 S.E. 2d 686; 8. v. Stone, 226 N.C. 97, 36 S.E. 2d 704; S. v. Mansell, 
192 N.C. 20, 133 S.E. 190; S. v. Robertson, 86 N.C. 628. "The judge is 
charged with the duty of having the trial properly conducted. He  should 
take care that the time of the court is not wasted. Cclurts are very expen- 
sive. While a judge should see that matters are not so hurried that any 
litigant is abridged of his rights, he should also see that the public time 
is not uselessly consumed. He  is not a mere moderator, but the court 
itself, and owes duties to the public as well as to litigants." IllcPhail v. 
Johnson, 115 N.C. 298, 20 S.E. 373. 

Exception 10 covers a comment made by the judge during the direct 
examination of the defendant. When counsel for the defense instructed 
his client to describe the manner in which he drove his automobile at  the 
time named in the warrant, the defendant stated: "I drove my car like 
I always do. I never drive a t  a high rate of speed. I do not allow my 
car to be driven at  a high rate of speed." The Solicitor objected to the 
response for irrelevancy, and the judge directed the defendant to "leave 
past history out." While the judge might well have couched his ruling 
in language more formal and tactful, this remark did not abridge any 
right of the defendant. I t  merely undertook to admonish him to omit 
irrelevant matter, ie., testimony as to the way in which he drove his 
automobile on occasions other than that specified in the warrant. Curt& 
v. State, 48 Ga. App. 135, 172 S.E. 99. 

Exceptions 11 and 12 challenge utterances made By the judge during 
the re-direct examination of the accused. Counsel for the defense asked 
his client this question: "Were you as normal as you are now?" The 
inquiry was clearly objectionable as leading, and the judge made this 
remark to counsel: "Let him say what his condition was." While the 
case on appeal is not altogether clear on the point, it intimates that this 
statement was evoked by an objection interposed by the Solicitor. Be 
that as it may, the remark was certainly not prejudicial to defendant, 
for i t  simply cautioned his counsel to propound to him an interrogation 
correct in form in lieu of the incompetent inquiry. The defendadt was 
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then directed by his counsel to "tell his Honor and the jury how asthma 
affected you on this occasion," and the judge interjected this utterance: 
"If i t  affected him a t  all." This remark is  not reasonably susceptible of 
the construction which the defendant undertakes to put  upon it, i.e., that  
it disparaged the testimony of the defendant as to how he was affected 
by asthma on the occasion named in the warrant. N o  such evidence had 
been given by the defendant or any other witness a t  the time the inquiry 
was propounded and the statement was made. F o r  this reason, the ques- 
tion was plainly objectionable in  that  i t  assumed the existence of a fact 
not shown by testimony, and the remark of the judge merely advised 
counsel for  the defendant that  the inquiry was improper in  that  respect. 
Carson v. Insurance Co., 171 N.C. 135, 88 S.E. 145; Nelson v. Hunter, 
140 N.C. 598, 53 S.E. 439. 

Exception 13  is palpably untenable. I t  is addressed t o  a n  order of the 
judge requiring the defendant to reply to a n  unanswered question twice 
put to him by his own counsel. 

F o r  the reasons given, there is i n  law 
N o  error. 

RAYMOND L. JOYCE AND WALLACE H. BIGGERS v. WILLIAM J. BRYAN 
SELL, TBADINQ AND DOING BUSINESS AB DAVIE FURNITURE COMPANY. 

(Filed 9 May, 1951.) 
1. Trial 9 22a- 

On motion to nonsuit, the evidence must be considered in the light most 
favorable to plaintiffs. 

8. Payment $j 9- 

The burden of proving the defense of payment in whole or in part is 
upon defendant. 

3. Evidence $j & 

Where the facts constituting a defense are within defendant's own 
peculiar knowledge it is incumbent upon him to prove them. 

4. Sales g 20- 
By alleging and offering evidence tending to show sale and delivery of 

goods a t  a certain price and the nonpayment of a portion of the purchase 
price, the seller makes out a prima facie case entitling him to go to the 
jury, and it is error to grant the purchaser's motion to nonsuit upon the 
purchaser's evidence tending to show a subsequent agreement under which 
the purchaser was to pay the remainder of the purchase price only in 
the event he was able to resell the goods for more than the amount paid, 
and if not, the amount paid should discharge the debt, since the burden is 
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upon the purchaser to prove the defense under the subsequent agreement 
that he was unable to resell the goods for more than the amount paid. 

5. Trial § 24- 
Ordinarily, nonsuit will not be allowed in favor of' the party upon whom 

rests the burden of proof except upon the issue of contributory negligence 
when plaintiff by his own evidence proves himself o,ut of court. 

6. Trial § 23+ 

Where plaintiff establishes a prima facie case he is entitled to go to the 
jury notwithstanding defendant's evidence tending to establish an affirma- 
tive defense. 

APPEAL by plaintiffs from C l e m e n t ,  J., February Term, 1951, of 
STANLY. Reversed. 

This was an  action to recover the balance alleged to be due on the sale 
of stock of merchandise. A t  the close of all the evidence defendant's 
renewed motion for nonsuit was allowed, and plaintiffs appealed. 

Mo,rton & W i l l i a m s  for plaintif fs,  appellants.  
Rober t  S. M c N e i l l  for de fendan t ,  appellee. 

DEVIN, J. The allowance of defendant's motion for judgment of in- 
voluntary nonsuit requires consideration of plaintiffs' evidence in  the 
light most favorable for them. E r v i n  v .  Mi l l s  Co., a d e ,  415. 

Plaintiffs' evidence tended to show that  desiring to close their mer- 
cantile business in Mt. Airy, Nor th  Carolina, they contracted to sell and 
the defendant contracted to purchase their entire stock of hardware, and 
automotive and electrical appliances a t  one-half the manufacturer's cost 
price, amounting to $3,151.70. This was 16  June,  1'348. The goods were 
promptly delivered to the defendant a t  his place of business in  Mocksville. 
However, some question having arisen as to  the condition of the goods 
on arrival, defendant paid $2,600 in cash on account, and the following 
agreement was entered into, reduced to writing and signed by plaintiffs: 
"Received $2600.00 on account of $3150.70. I f  all merchandise when 
sold does not bring $2600.00 this account is paid in full. However if 
merchandise brings over $2600.00 up to $3150.70 will be turned over to 
Joyce & Biggers. Copies of all transacltions on this merchandise are t o  
be mailed to Joyce 8: Biggers. W. H. Biggers, R. I,. Joyce." 

The defendant incorporated this written agreement in  his answer, and 
offered i t  in evidence a t  the trial. 

Defendant's contention was that  the $2,600 settled the debt in full, and 
that  in accordance with the terms of thiq agreement he had collected from 
the sale of those goods only $385, and hence was not liable for any balance 
over the amount paid. Defendant Sell, however, testified : "If either of 
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them (plaintiffs) had come to my place I would h a ~ e  paid them the $500 
I owed rather than come into court. . . . If they would have come in and 
discussed the matter before I came into court I believe I would have paid 
them the $500." 

The plaintiffs contend the language of the written agreement relied on 
by the defendant "received $2600 on account of $3150.70" constitutes an 
acknowledgment of a balance due, and that this agreement was offered by 
the defendant in support of a plea of payment. Furthermore plaintiff 
Joyce testified that he and his partner agreed to this "provided Mr. Sell 
furnish us with an itemized list of every transaction that was made in 
selling this merchandise," and that no report of sales has ever been made 
to them except one item of $122. 

considering only the plaintiffs' evidence and such of the defendant's 
evidence as is favorable to the plaintiffs, it appears that plaintiffs have 
sued to recover the balance due on a debt for goods sold and delivered, - 
and have offered evidence in support of their allegations. The defendant 
admits that he purchased the goods at  the invoice price to him of 
$3,151.70, but says that the $2,600 paid by him settled the entire debt. 
He testified he agreed if the goods ('brought up to $3100 I would pay the 
diflerence." I n  other words, the defense he has set up was he was not 
to pay the balance, or any more than the $2,600, unless he sold these goods 
for more than that amount. The plaintiffs reply that the agreement on 
their part was signed on condition that records o f  sales be furnished them, 
which was not done, though more than two years have elapsed. Hence, 
plaintiffs contend defendant has not shown payment, or avoidance, of the 
balance of the debt of $550.70, or brought himself within the terms of 
the subsequent agreement relied on by him. 

I t  is a general-rule that where the jefendant sued for debt admits the 
debt was originally owed, and pleads payment in whole or in part, it is 
incumbent upon him to prove such payment. MacClure v. Casualty Co., 
229 N.C. 305, 49 S.E. 2d 742 ; Ellison v. Rix, 85 N.C. 77; Cook v. 
Guirkin, 119 N.C. 13, 25 S.E. 715; Speas u. Bank,  188 N.C. 524, 125 
S.E. 398 ; Hunt  v. E w e ,  189 N.C. 482, 127 S.E. 593 ; McIntosh, Practice 
& Procedure, 608. There is also a well recognized principle that where 
the facts constituting a defense are within the defendant's own peculiar 
knowledge it is incumbent upon him to prove them. Cook v. Guirkin, 
supra. 

The plaintiffs having alleged and offered evidence to show sale and 
delivery of goods to defendant a t  a certain price and the nonpayment of a 
portion of the purchase price have made out a p r i m  facie case, and the 
defendant having admitted the contract and receipt of the goods and 
payment of a part of the price, it was incumbent upon him to go forward 
with evidence to show that in consequence of an agreement with plaintiffs 
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he was to pay the remainder of the purchase price only in the event he 
was able to sell the goods in his store for more than the amount he had 
paid, and that he has been unable to do so. 

I n  that situation, though defendant has offered evidence to support 
his defense, i t  was error to sustain defendant's motion for judgment of 
nonsuit. Ordinarily nonsuit will not be allowed in favor of the party 
on whom rests the burden of proof (Barrett  v. Williams, 217 N.C. 175, 
7 S.E. 2d 383; Hedgecock v. Ins. Co., 212 N.C. 638, 194 S.E. 86; Barites 
v. Trust  Co., 229 N.C. 409, 50 S.E. 2d 2))  except when on the issue of 
contributory negligence the plaintiff by his own evidence proves himself 
out of court. Hampton v. Hawkins, 219 N.C. 205,13 S.E. 2d 227; Hayes 
v. Tel.  Co., 211 N.C. 192, 189 S.E. 499. As against a prima facie case 
for the plaintiffs, the evidence relied on as a defense should have been 
submitted to the jury for their determination of this facts. Bennett v. 
R. R., 232 N.C. 144, 59 S.E. 2d 598; Mac-Clure v. Ca.j.ualty Co., 229 N.C. 
305,49 S.E. 2d 742; Speas v. Bank,  188 N.C. 524, 125 S.E. 398; Moore 
v. Miller, 179 N.C. 396 (399), 102 S.E. 627. 

For  the reasons stated, we think there was error in allowing the motion 
for judgment of nonsuit. 

Reversed. 

STATE O F  NORTH CAROLINA EX REL. NORTH CAROLINA UTILITIES 
COMMISSION V. THOMAS E. JOHNSON, B. H. BR.IGMAN, W. D. BUL- 
LARD, H. L. DUNCAN AND J. W. MELTON. 

(Filed 9 May, 1951.) 
Pleadings @ 2, l o b -  

An action against separate defendants to enjoin them from committing 
separate and unconnected proscribed acts is properly dismissed upon de- 
murrer for misjoinder of parties and causes, since there is no joint or 
common liability and no privity or community of interest among the sepa- 
rate defendants, G.S. 1-123. In the present case five taxicab operators were 
sued to enjoin the individual violati011 by them of G.S. 62-121.47, G.S. 
62-121.72 (2).  

APPEAL by defendants from Crisp, Special Jzrdge, February Term, 
1951, of RICHMOND. Reversed. 

This was an action instituted by the North Carolina Utilities Com- 
mission against the above named individual defendants, taxicab oper- 
ators, to restrain alleged violation by each of them of G.S. 62-121.47. 

This statute exempts from regulation by the Utilities Commission 
persons and vehicles engaged in "transportation of passengers by taxicabs 
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or other motor vehicles performing bona fide taxicab service and carrying 
not more than six passengers in a single vehicle a t  the same time and not 
operated on a regular route or between fixed termini ; provided, no taxicab 
while operating over the regular route of a common carrier outside of a 
town or municipality . . . shall solicit passengers along such route, but 
nothing herein shall be construed to prohibit a taxicab operator from 
picking up passengers along such r0ut.e upon call, sign or signal from 
prospective passengers." G.S. 62-121.47. The Utilities Commission is 
authorized by G.S. 62-121.72 (2)  to apply to the court for an order re- 
straining violation of this Act. 

Pursuant to this authority the Utilities Commission instituted this 
single action against the five defendants alleging that each of them had 
solicited passengers, operated on schedule, and hauled more passengers 
than permitted under the Act. 

Each of the defendants demurred for misjoinder of parties and causes 
of action. Each of the demurrers was overruled, and defendants appealed. 

Attorney-General McMullan, Assistant Attorney-General Paylor, and 
R. Mayne Albright for State of i ior th  Carolina ex rel. n'orth Carolina 
Utilities Commission, appellee. 

Pittman d Webb and Jones & Jones for defendants, appellants. 

DEVIN, J. I t  is apparent that the plaintiff has improperly sought to 
unite in the same complaint separate and distinct causes of action against 
five different persons among whom there is no joint or common liability 
and no privity or community of interest. Suit against one of the defend- 
ants for the causes alleged in nowise affects the other four, and hence 
joinder may not be permitted under G.S. 1-123 which requires that the 
causes of action set out in the complaint "must affect all the parties to 
the action." 

"It has been uniformly held by this Court that separate and distinct 
causes of action set up by different plaintiffs or against different defend- 
ants may not be incorporated in the same pleading, and that such a mis- 
joinder would require dismissal of the action." Snotherly v. Jenrette, 
232 N.C. 605, 61 S.E. 2d 708; Foote v. Davis d Co., 230 N.C. 422, 53 S.E. 
2d 311; Davis v .  Whitehurst, 229 N.C. 226, 49 S.E. 2d 394; Southern 
Mills v. Y a r n  Co., 223 N.C. 479, 27 S.E. 2d 289; Wingler v. Miller, 221 
N.C. 137, 19 S.E. 2d 247; Smith  v. Land Bank, 213 N.C. 343, 196 S.E. 
481 ; Wilkesboro v. Jordan, 212 N.C. 197, 193 S.E. 155 ; Bank v. Angelo, 
193 N.C. 576,137 S.E. 705. 

The demurrers should have been sustained and the action dismissed. 
Reversed. 
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HIRAM THOMAS SELLERS v. MOTORS INSURANCE CORPORATION; 
YELLOW MANUFACTURERS ACCEPTANCE C:ORPORATION ; Aao 
L. H. KNIGHT, SR., AND L. H. KNIGHT, JR., TRADING AND DOINB BUSI- 
NESS AS MOTOR TRUCK SALES & SERVICE. 

(Filed 9 May, 1951.) 
Pleadings 99 2,19b-- 

Where one of the causes alleged in favor of plai.ntiff is solely against 
one of several defendants, demurrer for misjoinder of parties and causes 
must be sustained and the action dismissed. G.S. 1-69, G.S. 1-71, G.S. 
1-123 ( 1 )  ; G.S. 1-132. 

APPEAL by defendants, Motor Insurance Corporation, and L. H. 
Knight, Sr., and L. H. Knight, Jr., Trading and Doing Business as 
Motor Truck Sales & Service, from Burney, J., resident judge of the 
Eighth Judicial District, at  Chambers, by consent, 10 March, 1951, of 
BRUNSWICR. 

Civil action to recover various amounts in accordance with allegations 
of the complaint in respect to matters growing out of the purchase, the 
financing and the insuring of a motor truck, on 23 August, 1948, which 
plaintiff alleged was destroyed by fire on 16 Eovember, 1948. 

And in eleventh paragraph of the complaint it is alleged "that in addi- 
tion to the above amounts the defendant Motors Insurance Corporation 
is indebted to the plaintiff in the sum of $103.38, representing the return 
premium on a previous policy of insurance which the plaintiff had on 
another truck with the same defendant, Motors Insurance Corporation, 
and which said defendant has failed and refused to pay to this plaintiff." 

Judgment as to this $103.38 is only ,sought against Motors Insurance 
Corporation. 

The defendants, Motors Insurance Corporation, and L. H. Knight, Sr., 
and L. H. Knight, Jr., Trading and Doing Business as Motor Truck Sales 
& Service, filed separate demurrers to the complaint on the ground of 
misjoinder of parties and causes of action in respect to the $103.38 and 
in other respects. The demurrers were overruled, and they appeal to 
Supreme Court and assign error. 

.Tohn D. Bellamy & Sons and Frink +e Herring f(9r plaintiff, appellee. 
Murray G. James and Prank H.  Kennedy for defendant, hfotors Insur- 

ance Company, appellant. 
John M.  Walker for defendants, L. H. Knight, ST., and L. H.  Knight, 

Jr., Trading nnd Doing Business as Motor Truck fales & Service. 

WINBORNE, J. "911 persons may be made defendants, jointly, sever- 
ally, or in the alternative, who have, or claim, an interest in the contro- 
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versy adverse to the plaintiff, or who are necessary parties to a complete 
determination or settlement of the questions involved." G.S. 1-69. 

Also "persons severally liable upon the same obligation . . . may all 
or any of them be included in the same action at  the option of the plain- 
tiff." G.S. 1-71. 

Moreover, the plaintiff may unite in the same complaint several causes 
of action, of legal or equitable nature, or both, where they all arise out 
of the same transaction, or transaction connected with the same subject 
of action. G.S. 1-123 (1).  

I n  the light of these statutes a demurrer should be sustained where 
there is a misjoinder of both parties and causes of action, and "the court 
is not authorized in such cases to direct a severance of the respective 
causes of action for trial under the provisions of G.S. 1-132," in the 
language of Denny, J., in Teague v. Oil Cs., 232 N.C. 65, 59 S.E. 2d 2, 
citing in support thereof numerous cases. 

I n  the present action the plaintiff and defendant Notors Insurance 
Corporation are the only parties to the controversy as to the item of 
$103.38. No allegation in respect thereto is made against the other de- 
fendants. Manifestly, therefore, as to this item there is a misjoinder of 
parties and of causes of action. See Gfilities Comm. v. Johnson, ante, 
588. 

And since the demurrer must be sustained and the action dismissed, i t  
is unnecessary that other grounds on which the demurrers are based be 
considered. 

Therefore, for the reasons stated, the order from which appeal is 
taken is 

Reversed. 

C. FRANK JAMES V. ATLANTIC & EAST CAROLINA RAILROAD COM- 
PANY, A CORPORATION; AND ATLANTIC & NORTH CAROLINA RAIL- 
ROAD COMPANY, A CORPORATION. 

(Filed 23 May, 1951.) 
1. Automobiles @ 20b- 

What is a joint enterprise is a question of law, and therefore is for the 
determination of the court when the facts are not in dispute, it being an 
issue for the jury only upon disputed facts. 

2. Same-- 
Where the driver and passenger are engaged in a joint enterprise, negli- 

gence on the part of the driver will be imputed to the passenger and will 
bar the passenger's right to recover against a third person. 
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3. Same- 
It is not sufficient that  the driver and passenger be engaged in a common 

enterprise in order for the doctrine of joint enterprise to obtain, but i t  is 
also required that  each have such control over the car a s  to be substan- 
tially in the joint possession of it. 

4. Municipal Corporations Q 11 H b- 
A police officer has only such powers as  are  given him by the Legislature, 

expressly or derivatively. 

5. Automobiles Q U)b- 
Evidence that  two police officers of equal rank were engaged in patrol- 

ing the streets of the municipality in a n  automobile furnished them by 
the city for their joint use in performing such duty, is sutficient to support 
a finding that  they were engaged in a joint enterprise, since each had an 
equal right to direct and govern the movements and conduct of the car. 

8. Railroads § 4- 

Evidence of negligence on part of driver of car. in failing to keep a 
proper lookout and in failing to exercise due care for his own safety in 
driving upon a grade crossing in front of a slow-moving shifting engine 
held to require the submission of the issue to the jury. 

7. Same: Automobiles 8 m a -  
Evidence of negligence on part of passenger in car engaged in joint 

enterprise with driver in failing to warn driver of approach of engine to 
grade crossing which passenger saw or should have seen in exercise of 
due care, held to require submission of the issue to the jury. 

8. Negligence Q 17- 
Contributory negligence is a n  affirmative defense upon which defendant 

has the burden of proof when relied on by him. G . 3 .  1-139. 

9. Negligence 8 20: Appeal a n d  E r r o r  Q 89h- 
Where the issues of negligence and contributory negligence a re  raised 

by the pleadings and evidence, a n  instruction that  no burden of proof 
rested on defendant, but that  plaintiff had the burden of satisfying the jury 
by the greater weight of the evidence before plaintiff would be entitled to 
recover, must be held for reversible error, since the lhurden of proof on the 
issue of contributory negligence rested on defendant. 

10. Appeal a n d  Er ror  8 39c- 
The contention of defendant that  the judgment of the lower court in its 

favor should be sustained notwithstanding error because in any event 
defendant would be entitled to  nonsuit on the issue of contributory negli- 
gence, cannot be sustained when the question of nomnsuit is not presented 
on the appeal. 

APPEAL by  plaintiff from Halsfead,  Special Judge ,  a t  January-Febru-  
a r y  1951 Civil Term,  of WAYNE. 
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Civil action to recover damages for personal injury sustained by plain- 
tiff in a collision between an automobile in which he was riding and a 
shifting engine of defendant, Atlantic & East Carolina Railroad Com- 
pany, at railroad crossing over North John Street in the town of Golds- 
boro, N. C,, allegedly resulting from actionable negligence of the above 
named defendant-as lessee of its co-defendant. 

These facts seem to be uncontroverted: John Street, which runs in 
north-south direction, intersects with Atlantic Street, which runs in east- 
west direction. The portion of John Street north of this intersection is 
called North John Street. Just  north of this intersection three tracks 
of defendant's railroad cross North John Street,-the main line track 
being the most southern, then a spur track, and then a pass track or 
siding, in the order named going from south to north. 

The collision occurred about the hour of 4:40 or 4 :50 a.m., and well 
before sunrise on 5 February, 1949. At the time, plaintiff was about his 
business as a police officer of the city of Goldsboro, riding in a patrol car 
of the city, then being driven by R. L. Morse, another police officer of the 
city, who was assigned to duty with plaintiff; and the patrol car was 
traveling southward along North John Street, and the shifting engine 
and cars were moving eastwardly on the main line track. 

Plaintiff, in his complaint, alleges, as acts of negligence on the part of 
defendant Atlantic & East Carolina Railroad Company, proximately 
causing the injuries of which he complains, that as its Diesel shifting 
engine and train of cars approached the crossing over North John Street, 
the headlights of the engine were not burning, and no signal of any kind, 
by whistle, bell or otherwise, was given nor was there a flagman or signal- 
man at thecrossing to warn of the approach of the engine and train. 

Defendant Atlantic & Fast Carolina Railroad Company, in its answer, 
which is adopted by its co-defendant, denies these allegations of negli- 
gence set forth against it in the complaint, and denies liability to plaintiff 
for injuries he sustained,-and avers that at  the time in question the 
engine had its lights burning, that a flagman was on the pilot of the 
engine, and that signals of the presence of the locomotive were given by 
blowing of whistle and ringing of bell. 

And on the trial in Superior Court, plaintiff and defendant offered 
testimony tending to support their respective contentions in this respect. 

On the other hand, defendant Atlantic & East Carolina Railroad Com- 
pany, in its further answer, and in bar of plaintiff's right to recover 
herein, makes these averments : That at  the time in question R. L. Morse, 
driver of the automobile in which plaintiff was riding, and plaintiff were 
engaged in a joint enterprise in that they were both upon a mission in the 
performance of their duties as police officers of the city of Goldsboro and 
were operating a patrol car belonging to the city which was furnished 
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to them for their joint use, and over which they had joint control, in 
carrying out the joint enterprise, and that the plaintiff and the said R. L. 
Morse were guilty of negligence and carelessness which was the sole and 
proximate cause of the injury to the plaintiff in the following particulars, 
briefly stated: That the driver of the automobile (1) was operating it 
at  an excessive rate of speed, (2 )  failed to stop, look and listen for the 
approach of trains before entering into and upon the crossing as required 
by statute, ( 3 )  was not keeping a proper lookout ahead, and (4 )  upon 
observing the locomotive, attempted to run around in front of same after 
it had passed over the center of the crossing; and that the carelessness 
and negligence of the driver was consented to, approved and acquiesced 
i11 by, and is imputed to plaintiff, and constitutes cc~ntributory negligence 
on his part, and is pleaded in bar of his right to recover against the de- 
fendant in this action. 

Then defendant further avers that plaintiff, by his own negligence and 
carelessness proximately contributed to his injury in that (1)  he saw, or 
by the exercise of due care, should have seen the defendant's locomotive 
in time to have given warning to the driver of the automobile, (2)  he 
failed to give the driver of the automobile warning of the presence of the 
locomotive, and ( 3 )  he was aware, or should hare been aware, that the 
driver was operating the automobile in careless and negligent manner, 
and without keeping a proper lookout for the approach of defendant's 
locomotive a t  and upon the crossing, and failed to remonstrate with the 
driver and to caution him of the danger of such careless and negligent 
driving, all of which is pleaded in bar of plaintiff's right to recover in 
this action. 

And upon the trial in Superior Court, plaintiff, on direct examination, 
relating to defendant's averment of joint enterprise, testified : "Mr. 
Norse was driving . . . and he had control of the automobile. I did not 
have any control of that automobile." But on cross-examination in re- 
spect thereto, he testified: ('At least two years prior to this accident 
Mr. Morse and I have been working together as police officers . . . We 
were on the night shift . . . On the night of the accident we went to work 
at  12 o'clock, and we were working together. We worked by automobile 
travel. We had one patrol car and we were operating that. We ride all 
over Goldsboro and check store fronts and busincss places . . . That's 
what we were doing together . . . We exchange drivers. He  drives some 
and I drive some . . . The first one gets under the wheel does the driving, 
when out on police activities. He  was out to do the same identical thing 
I was to do. The car was delivered to us for our joint use in carrying on 
our police activities . . . I t  was delivered on this occasion to Mr. Morse 
and me for our use in doing our ~ o l i c e  activities that night." Further, 
on re-direct examination, plaintiff testified: "I drive the automobile 
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sometimes and Mr. Morse drives it sometimes, the first one to get to the 
car. I n  answer to your question, (State whether or not the man who 
drives the automobile has the sole and exclusive duty of driving the auto- 
mobile?', I will say 'Yes, sir.' I n  answer to your question, 'The man 
who rides with him has nothing to do with that?', I will say, 'That's 
right.' That was the situation with reference to the operation of that 
automobile at  the time I was injured. Mr. Morse was driving the 
car . . ." 

Also, R. L. Morse, as witness for plaintiff, testified on cross-examina- 
tion, in pertinent part:  "Mr. James and I have worked together prior 
to the time of the accident . . . patrolling in an automobile . . . two or 
three years. I t  was not any particular one's job to drive the patrol car 
. . . either I or Mr. James drove this particular car . . . we were sup- 
posed to police over the city of Goldsboro . . . check . . . warehouses 
and stores . . . Those were our duties together, patrolling." 

Then on re-direct examination this witness continued: "That car had 
one clutch pedal, one brake pedal, one emergency brake and one steering 
wheel and I had control of all these. At the time the accident occurred 
I was in complete control of that car. At the time this collision occurred, 
immediately preceding, sornetime preceding it and at  the time of this 
accident, Mr. James' duties were to look out for drunks and to inspect 
doors, etc. . . . Mr. James used the spotlight and flashlight checking 
from his window in the car. . . . That was to his right." 

And on re-cross-examination the witness testified: "In answer to your 
question 'Mr. Morse, during your patrol duties that night did Mr. James 
observe the same conditions on the street, for example, a person appearing 
to be drunk and if he were to call your attention to stop, would you stop?', 
I will say, 'Yes, sir.' " 

Also upon the trial in Superior Court, both plaintiff and R. L. Morse 
testified that they were familiar with the railroad crossing of John 
Strect, the layout of tracks, and the operation of the shifting engine on 
the tracks of defendant,-Morse saying: "I am familiar with that inter- 
section . . . I have crossed it numerous times. I am familiar with the 
operation of the trains along those tracks, and switch engine . . . have 
seen them out there on numerous occasions before then. I hare observed 
them operating early in the morning about the same time . . . between 
four and five o'clock." 

And plaintiff, describing the scene of and referring to events imme- 
diately preceding the collision, testified: "Mr. Morse and I were . . . in 
the discharge of our duties as police officers at  the point where North 
John Street crosses the railroad tracks . . . that street light was there 
. . . in the intersection . . . around 60 feet from the point at which the 
automobile . . . was struck. The street light is about 20 feet high. The 
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light was burning a t  the time but it wasn't giving but very little light 
in the intersection where the railroad was . . . We had crossed two tracks 
before we got to the track that the train hit us on . . . the weather was 
clear. I t  was dark . . . we . . . checked stores and fronts and come to 
the Goldsboro Iron & Metal Company. We stopped and shined our lights 
on the front of the building on the doors, which is: I would say, 80 or 
90 feet from the railroad, pulled off from there at  rt slow rate of speed, 
and we got to this third track . . . I looked both ways . . . I looked and 
saw the front of the engine 6 or 8 feet from the car. I said, 'Look out, 
Dick,' and by that time they hit us in the side . . . The lights of our 
automobile were burning at  that time and they were burning all the way 
as we proceeded across that crossing . . . NO,-I wouldn't say we stopped. 
We only had about 20 steps to travel before we hit the railroad . . . We 
did look . . . There was nothing to obscure our vision to the left . . . I 
did not say anything to Mr. Morse about stopping an.d looking and listen- 
ing . . . The street light was burning . . . but it ,don't throw no light 
down the track . . . We were going across-swinging to the west side 
of the street as we came across. I would say we we1.e going 2 or 3 miles 
an hour." 

And R. L. Morse testified: "I could not say whether either of us got 
out in this section of town immediately prior to the collision . . . slowed 
down almost to a complete stop." 

Defendant, on the other hand, offered testimony of members of the 
train crew tending to show that a brakeman was on the front of the 
engine as it came up to the crossing; that there was a light on the front 
of the engine; that the light was burning at  the time; that the bell was 
ringing; that the engine was moving about four miles an hour; and that 
when the engine was about two-thirds across the crossing the car hit the 
north side of the Diesel at  the front step. 

The case was submitted to the jury, over objection and exception by 
plaintiff, upon these issues : 

"1. Was the plaintiff injured and damaged by the negligence of the 
defendant as alleged in the complaint? 

"2. I f  so, did the plaintiff contribute to his injury and damage by his 
own negligence as alleged in the answer? 

('3. Were the plaintiff and the driver of the automobile in which the 
plaintiff was riding engaged in a joint enterprise at  the time of the colli- 
sion as alleged in the answer? 

"4. Did the driver of the automobile in which the plaintiff was riding 
contribute to the injury and damage of the plaintiti by his negligence as 
alleged in the answer? 

"5, What amount, if any, is the plaintiff entitled to recover of the 
defendant ?" 
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The jury answered each of the first two issues "Yes," and did not 
answer either of the remaining issues. 

I n  apt time plaintiff tendered three issues, first as to negligence of 
defendant, Atlantic & East Carolina Railroad Company, second as to 
damage, and third as to liability of Atlantic & North Carolina Railroad 
Company as lessor. 

To the refusal of these issues  lai in tiff exce~ted. 
From judgment in favor of defendant on verdict rendered plaintiff 

appeals to Supreme Court and assigns error. 

Scott B. Berkeley for plaintiff, appellant. 
Matt H .  Allen and Dees $ Dees for Atlantic & E. C .  R. R. Co., defend- 

ant, appellee. 
R. Mayne Albright for Atlantic & N .  C. R. R. Co., defendant, appellee. 

WINBORNE, J. The questions, decisive of this appeal, are these: (1) 
I s  there sufficient evidence as shown in the record to require the submis- 
sion of an issue as to contributory negligence? (2)  I f  so, is there error 
in the charge in respect to the burden of proof as i t  relates to the issue of 
contributory negligence? Both questions deserve an affirmative answer. 

I n  considering the first question i t  must be borne in mind that the 
defendants base their plea of contributory negligence on two theories: 
(1) That the plaintiff and Morse, the driver of the patrol car in which 
plaintiff was riding at  the time of the collision, were engaged in a joint 
enterprise, and that Morse was negligent in the respects averred in  the 
further answer of defendants, and that his negligence is imputable to 
plaintiff; and (2)  that plaintiff, by his own negligence, contributed to 
his injuries. 

What is a joint enterprise is a question of law for the court. Whether 
a joint enterprise exists has to be determined to a great extent from the 
facts in the particular case. Jernigan v.  Jernigan, 207 N.C. 831, 178 
S.E. 587. I f  the facts be in dispute, the issue is for the jury. But if 
the facts be not in dispute, the whole resolves itself into a question of law. 
For the rule in similar question, see Miller v .  Johnston, 173 N.C. 62, 
91 S.E. 593; Brown v. Ho.dges, 232 N.C. 537, 61 S.E. 2d 603. 

The annotators say that the authorities are generally agreed that if two 
or more persons are engaged in a joint enterprise involving the operation 
of an automobile, and one of them is injured by the negligence of a third 
party and the concurring negligence of the other party to the joint enter- 
prise, the latter's negligence is imputed to the one injured, and will bar a 
recovery against the third person. Annotations 62 B.L.R. 440, 85 A.L.R. 
630. 
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This doctrine of joint enterprise is recognized in North Carolina in 
numerous cases. Much has been written by this Court on what is not, 
rather than what is, a joint enterprise. However, the principle is clearly 
stated in Albritton v. Hill ,  190 N.C. 429, 130 S.E. 5, in this quotation: 
". . . 'The circumstances must be such as to show that the occupant and 
the driver together had such control and direction over the automobile as 
to be practically in the joint or common possession of it. Parties cannot 
be said to be engaged in a joint enterprise unless there is a community of 
interest in the objects or purposes of the undertaking, and an equal right 
to direct and govern the movement of each other with respect thereto. 
Each must have some voice and right to be heard in its control and 
management.' Ruddy on The Law of Automobiles, 893." See Pusey v. 
R. R., 181 N.C. 137,106 S.E. 452 ; Williams v. R. R. (concurring opinion 
with citations), 187 N.C. 348, 121 S.E. 608; Charnock v. Refrigerating 
Co., 202 N.C. 105, 161 S.E. 707; ATezoman v. Coach Co., 205 N.C. 26, 
169 S.E. 808; Johnson v. R .  R., 205 N.C. 127, 1713 S.E. 120. See also 
citations in Haney v. Lincolnton, 207 K.C. 282, 176 S.E. 573 ; also Anno- 
tation 80 A.L.R. 312. 

I n  Charnock v. Refrigerating Co., supra, it is said : "A common enter- 
prise in riding is not enough ; the circumstances must be such as to show 
that plaintiff and the driver had such control over the car as to be sub- 
stantially in the joint possession of it," citing Albrir'ton v. Hill,  supra. 

Moreover, Blashfield, treating the subject, says : "An essential, and 
perhaps the central, element which must be shown in order to establish 
a joint enterprise is the existence of joint control over the management 
and operation of the vehicle and the course and conduct of the trip. There 
must . . . in order that two persons riding in an automobile, one of them 
driving, may be deemed engaged in a joint enterprise for the purpose of 
imputing the negligence of the d r i ~ e r  to the other, exist concurrently 
two fundamental and primary requisites, to wit, a clommunity of interest 
in the object and purpose of the undertaking in which the automobile is 
being driven and an equal right to direct and govern the movements and 
conduct of each other in respect thereto. The mere fact that the occupant 
has no opportunity to exercise physical control is immaterial." Cyclo- 
pedia of Automobile Law and Practice. Blashfield 4, Sec. 2372. 

"The control required is the legal right to exercise control. I t  does 
not necessarily require that there be actual physical control." Murphy 
I ) .  Keating, 204 Minn. 269, 283 N.W. 389. To like effect are Howard v. 
Zimmerman, 120 Kan. 77, 242 P. 131 ; Crescent M O ~ O T  CO. v. Stone, 211 
Ala. 516, 101 So. 49. 

I t  may be noted also that a police officer, unknown to common law, is 
a creature of statute, and as such has, and can only exercise such powers 
as are given to him by the Legislature, expressly or derivatively. S. v. 
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Freeman, 86 N.C. 683; Martin v. Houck, 141 N.C. 317, 54 S.E. 29; 
Wilson v. Mooresville, 222 N.C. 283, 22 S.E. 2d 907. The law applies 
alike to plaintiff and to R. L. Morse, as policemen. Thus when they 
became policemen of the city of Goldsboro, the existing laws pertaining 
to the position, entered alike into, and became a part of the relations?iip 
thus established as to each of them. I n  law, as officers, they attained 
equal rank. And their testimony, shown in the record on this appeal, 
indicates that the automobile was furnished by the city for their joint use 
in performing in common the activities of patrolling, in which they were 
engaged, and that each had an equal right to direct and govern the move- 
ments and conduct of the other in respect thereto. The mere fact that 
only one of them, at  a time, could actually physically control the car, is 
immaterial. 

Therefore, in the light of these principles applied to the evidence shown 
in the record on appeal, there is evidence to support a finding that plain- 
tiff and R. L. Morse, at  the time and place of the collision, were engaged 
in a joint enterprise. Likewise there is evidence tending to support the 
averment made by defendants as to negligence of R. L. Morse in the 
operation of the patrol car at  the time and place of the collision. 

Moreover, there is evidence tending to support the averments made by 
defendants as to negligence on the part of plaintiff. 

Wow, as to the second question: Plaintiff's Exception No. 19 is directed 
to this portion of the charge: "Gentlemen of the jury, another cardinal 
principle the court will ask you to bear in mind throughout the entire 
deliberation and discussion of this testimony in arriving at  your verdict 
and that is, that the laboring oar, the burden, is upon the plaintiff in 
this case to satisfy you by the greater weight of the evidence before he can 
recover in this action." And plaintiff's Exception No. 24 is directed to 
this portion of the charge: '(The defendant does not have to prove to 
you anything to your satisfaction; there is no burden upon this defendant 
with respect to the degree of proof that it will show to you, or has shown 
to you, but the burden is upon the plaintiff to satisfy you by the evidence 
and by its greater weight that he is entitled to recover." Both of these 
exceptions are well taken. While the burden of proof as to the first issue, 
that is, as to the negligence of defendant, rests upon the plaintiff, the 
burden of proof as to affirmative defenses is upon the defendant. Pittman 
v. Downing, 209 N.C. 219, 183 S.E. 362. The plea of contributory negli- 
gence is an affirmative defense, and when relied upon by defendant, the 
~ ta tu te ,  G.S. 1-139, puts the burden of proving it on the defendant. 
Among cases so holding are these: Wallace v. R. R., 104 N.C. 442, 10 
S.E. 552; Cox v. R. R., 123 N.C. 604, 31 S.E. 848; Tyree v. Tudor, 183 
Y.C. 340, 111 S.E. 714; Cherry I - .  R. R., 185 N.C. 90, 116 S.E. 192; 



600 I N  THE SUPREME COURT. [ZSS 

Ramey v. Furniture Co., 209 N.C. 165,183 S.E. 526; Pittmun v. Dour* 
ing, supra; Bundy v. Powe l l ,  229 N.C. 707, 51 S.E. 2d 307. 

Defendants, however, urge that even if i t  be conceded that the court 
erred in the charge, such error should not entitle plaintiff to a new trial,- 
Munday v. Bank, 211 N.C. 276,189 S.E. 779,--earnestly contending that 
they were entitled as a matter of law to a nonsuit on either the issue of 
contributory negligence or on the issue of the negligence of the driver 
while engaged in a joint enterprise. Hence a new tlsial would be a useless 
procedare. As to this contention, i t  is sufficient to say that the question 
of nonsuit is not presented on this appeal, and may not be considered. 

Other assignments of error are not treated, sincis they may not recur 
upon another trial. 

For error indicated above, a new trial is ordered. 
New trial. 

MARY ESSICK, ADMINISTBATBIX or HARVEY ESSICK, v. CITY O F  
LEXINGTON AND LEXINGTON UTILITY C!OMMISSION. 

(Filed 23 May, 1951.) 
1. Electricity g 7- 

Evidence tending to show that a municipal utility maintained uninsu- 
lated wires carrying a lethal voltage only about four feet above a tramway 
being constructed over a street with the city's knowledge and permission 
(G.S. 143-136), and that a workman on the tramway, who was not warned 
that the wires carried a dangerously powerful current, was electrocuted 
when a strip of metal he was using to cap the top of the roof of the tram- 
way came in contact with the uninsulated wires, i8  held sufecient to be 
submitted to the jury on the issue of negligence of the city and its utility 
commission. 

2. Electricity Q 10- 
Evidence tending to show that a carpenter while working on the roof of 

a tramway over a street was electrocuted when a strip of metal he was 
handling came in contact with uninsulated high voltage wires maintained 
only about four feet above the roof of the tramway, and that he had not 
been warned that the wires carried a dangerously powerful current, ia  held 
not to establish contributory negligence as a matter of law on the part of 
the workman. 

8. Negligence Q 19- 
Nonsuit on the ground of contributory negligence can be rendered only 

when but one reasonable inference leading to that conclusion can be drawn 
from the evidence. 
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4. Electricity Q 11 : Negligence Q lBd- 
The evidence disclosed that  intestate was electrocuted when a metal strip 

he was holding in the performance of his work in rooflng a tramway over 
a street came into contact with uninsulated wires maintained about four 
feet above the roof. The failure of intestate's employer to warn him of the 
dangerously powerful current carried by the wires in  close proximity to  
the place a t  which he was directed to work cannot be held a s  a matter of 
law to establish negligence on the part  of the employer constituting the 
sole proximate cause of the accident or that  the employer's negligence 
insulated the negligence of the utility so maintaining the wires. 

5. Appeal a n d  E r r o r  Q 3- 
Ordinarily, persons who a re  dismissed a s  additional parties defendant 

and therefore do not participate in the trial and are  not parties thereto, 
may not appeal from the judgment upon exception to the issues submitted. 

6. Negligence QQ 7, 11,211: Trial Q SO- 

A flnding by the jury on the issue of negligence which establishes that 
the alleged negligence of a third party was not the sole proximate cause 
of the injury and did not insulate the negligence of defendants is not incon- 
sistent with a finding by the jury upon a subsequent issue that  such third 
party was guilty of negligence contributing to the injury, since negligence 
of the third party may contribute to the injury without being either the 
sole proximate cause thereof or a new and independent cause insulating 
defendants' negligence. 

7. Master and  Servant Q 41- 
In  a n  action by the personal representative of a deceased employee 

against the third person tort-feasor, i t  is proper for the court to submit, 
upon supporting evidence, a n  issue a s  to the contributing negligence of the 
employer and, upon a n  affirmative finding thereto by the jury, to preclude 
the employer and its insurance carrier from reimbursement for the amount 
of compensation paid under the provisions of the Workmen's Compensation 
Act. G.S.  97-10. In  the absence of such finding they would be entitled to 
such reimbursement upon their certificate of interest even though they 
were not parties to the action. 

BARNHILL, J., dissents to the decision on the appeal of City of Lexington 
and Lexington Utility Commission. 

APPEAL b y  defendants f r o m  M o o r e ,  J., F e b r u a r y  Term, 1951, of 
DAVIDSON. N o  error. 

This  case was here a t  S p r i n g  Term, 1950, and is reported i n  232 N.C. 
200. 

T h e  action was instituted t o  recover damages for  t h e  wrongful  death of 
plaintiff's intestate alleged to have been caused by  the  negligence of the  
defendants. T h e  defendants denied the  allegations of negligence a n d  
pleaded contr ibutory negligence on t h e  p a r t  of plaintiff's intestate. 
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The defendants also alleged that plaintiff's intestate at  the time of his 
injury and death was in the employ of Dixie Furniture Company; that 
Dixie Furniture Company was negligent in respect thereto, and that its 
negligence was primary, and the sole proximate cause of the injury, or 
that its negligence insulated any negligence on the part of the City and 
its Utility Commission. Defendants further alleged that the Dixie Furni- 
ture Company, employer, and its insurance carrier, Travelers Insurance 
Company, had paid an award under the Workmen's Compensation Act 
for the injury and death of plaintiff's intestate, which plaintiff has 
received as compensation for the death of her intestate, but that by 
reason of the contributing negligence of the Dixie Furniture Company 
as alleged, it and its insurance carrier were barred from reimbursement 
of' the amount so paid out of any amount the plaintiff might recover 
under the principle of subrogation. 

On motion of these answering defendants the Dixie Furniture Com- 
pany and two of its employees were made additional parties defendant. 
Both the plaintiff and the additional defendants excepted to the order 
making them parties. 

I n  the opinion in the former appeal it was held that the demurrer to 
the complaint interposed by the original defendants should be overruled, 
that the two employees of Dixie Furniture Company were not proper 
parties, and that under the pleadings as then appeared the inclusion of 
Dixie Furniture Company was not justified. Pursuant to this opinion 
judgment was rendered in the Superior Court that Dixie Furniture Com- 
pany and its two employees be dismissed as parties defendant, and should 
no longer be referred to as defendants. No pleading13 were filed by Dixie 
Furniture Company though the insurance carrier filed an affidavit of 
interest. 

On the trial issues were submitted to the jury and answered as follows: 
"1. Was the plaintiff's intestate's death caused by the negligence of 

the defendant, as alleged in the complaint? Answer.: Yes. 
"2. I f  so, did plaintiff's intestate, by his own negligence, contribute to 

his said death, as alleged in the answer ? Answer : No. 
"3. Was the Dixie Furniture Company guilty of negligence contribut- 

ing to the death of the plaintiff's intestate, as alleged in the answer? 
Answer: Yes. 

"4. What amount of damages, if any, is the plaintiff entitled to recover 
of the defendants ? Answer : $20,000.00." 

From judgment on the verdict that plaintiff recovsr of the defendants 
the amount of the verdict less the amount heretofore received under the 
Workmen's Compensation Act ($6,010). to wit, $13,990, the defendants 
appealed. 
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The Dixie Furniture Company and its insurance carrier, Travelers 
Insurance Company, also excepted to the judgment and appealed. 

S.  A. DeLapp and Don A. Walser for plaintiff, appellee. 
Jones & Small and P. V.  Critcher for defendants, appellants. 
Smith, Sapp, Moore & Smith for Dixie Furniture Company and Trav- 

elers Insurance Company, appellants. 

DEVIN, J. The only assignment of error brought forward by the 
defendants City of Lexington and Lexington Utility Commission was the 
denial of their motion for judgment of nonsuit. 

I t  was not controverted that the City of Lexington in its corporate 
capacity owned and operated electric light and power lines, and that the 
Utility Commission was an incorporated agency of the City charged with 
supervision and management thereof. The plaintiff's intestate was a 
carpenter in the employ of the Dixie Furniture Company and was en- 
gaged at the time of his injury in putting a metal cap on the top of the 
roof over an elevated tramway constructed by the Dixie Furniture Com- 
pany, with the permission of the City, over a city street. The defendants 
had changed and relocated wires conveying 2,300 volts of electricity over 
this street and tramway in such way that uninsulated power wires were 
left only about four feet above the roof of the tramway. I t  was in evi- 
dence that while plaintiff's intestate was on the roof of the tramway 
handling strips of metal for capping one of these strips came in contact 
with the electric wire overhead and plaintiff's intestate was electrocuted. 

The plaintiff's evidence, tending to show the improper placing of wires 
carrying so powerful an electric current at  less than the height prescribed 
by the North Carolina Building Code regulations (G.S. 143-136) above 
construction work then being carried on with the knowledge and permis- 
sion of the defendants, and that it could reasonably have been foreseen 
that those engaged in this work, who were unwarned that the uninsulated 
wires carried a dangerously powerful current, were likely to come in con- 
tact therewith, when considered in the light most favorable for the plain- 
tiff, was sufficient to justify the imputation of negligence proximately 
causing the injury and death complained of. But defendants present the 
view also that the evidence offered by plaintiff makes out a conclusive 
case of contributory negligence on the part of plaintiff's intestate, and 
that their motion for judgment of nonsuit should have been sustained on 
that ground. However, it appears that plaintiff's intestate was a carpen- 
ter presumably unfamiliar with electric wiring and electric current, and 
was without knowledge or warning that the wires carried so powerful a 
current of electricity, or that wires placed so close to work then being 
rarried on with the knowledge of the defendants were uninsulated. With- 
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out undertaking to state the evidence at  length, we reach the conclusion 
that it does not establish as a matter of law that plaintiff's intestate was 
guilty of such contributory negligence as would ba~: recovery. The rule 
is that a judgment of nonsuit on this ground can be rendered only when 
but one reasonable inference leading to that conclusi~on can be drawn from 
the evidence. Hampton v. Hawkins, 219 N.C. 205, 13 S.E. 2d 227; 
Daughtry v. Cline, 224 N.C. 381, 30 S.E. 2d 322; Barlow v. Bus Lines, 
229 N.C. 382.49 S.E. 2d 793. Nor do we think the evidence was such as 
to justify nonsuit on the ground that negligence on the part of the plain- 
tiff's intestate's employer Dixie Furniture Company was either the sole 
proximate cause of the injury or that it insulated the negligence of the 
defendants. 

The case was properly submitted to the jury. 
On the appeal of defendants City of Lexington and Lexington Utilities 

Commission there is 
No  error. 

APPEAL of Dixie Furniture Company and Travlders Insurance Com- 
pany. 

The Dixie Furniture Company and the Travelere Insurance Company, 
though not parties to the action, noted exception to the judgment and to 
t,he submission of the 3rd issue, and have brought their appeal to this 
(2ourt. 

The defendants City of Lexington and Lexingto:n Utility Commission 
contend that these appellants have no standing in clourt, as they were not 
parties to the action; that the Dixie Furniture Company was dismissed 
as additional party defendant upon objection by plaintiff and Dixie 
Furniture Company, and did not participate in the trial, and hence 
should not now be heard to except to the rulings of the trial judge or to 
issues which were submitted without objection. 

This position would seem to be in accord with appropriate appellate 
procedure, but we will nevertheless consider the two points raised: (1) 
That the judge in his charge to the jury on the 1st issue submitted to the 
jury, in connection therewith, the question of intervening negligence on 
the part of the Dixie Furniture Company, and that the answer to that 
issue should have been held determinative of the 3rd issue. This position 
cannot be upheld as the finding that negligence on the part of Dixie Fur- 
niture Company did not insulate and render harmless the negligence of 
the City of Lexington and its Utility Commission ,is not necessarily incon- 
sistent with finding also that Dixie Furniture Company was negligent, 
and that its negligence contributed to the injury complained of. 

Plaintiff's allegation of negligence on the part; of the City and its 
Utility Commission, in substance, was that these defendants had negli- 
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gently placed and continued to maintain high tension uninsulated electric 
wires carrying a powerful current along a city street and immediately 
over an elevated tramway which they knew had been planned and was 
being constructed, and in such close proximity to the structure that in the 
exercise of due care it could have been foreseen that those engaged in this 
construction would likely come in contact with these power wires to their 
injury, and that this negligent placing of the wires was done and allowed 
to remain without warning of the dangerous nature of the current to 
those engaged in this construction. 

The answer of the defendants City of Lexington and Lexington Utility 
Commission alleged negligence on the part of the Dixie Furniture Com- 
pany in that i t  directed plaintiff's intestate to work in close proximity 
to these high tension electric wires without instruction or warning as to 
the dangerous nature of the electric current being carried by these wires. 
As a defense to the plaintiff's action it was alleged that this negligence 
on the part of the Dixie Furniture Company was primary, or was the sole 
proximate cause of the intestate's death, or that it was a new and inter- 
vening cause which insulated and rendered ineffective and harmless any 
negligence on the part of the defendants. 

Upon the evidence offered in support of these allegations the jury's 
answer to the 1st issue apparently negatived each of these three defenses, 
but it did not necessarily acquit the Dixie Furniture Company of fault 
or decide that its negligence was not in some degree a contributing cause 
of Essick's death. The finding on the 1st issue disposed of the defendants' 
defense that the negligence of Dixie Furniture Company in the respects 
alleged in the answer was a new and intervening cause breaking the chain 
of causation and interrupting the sequence between the defendants' negli- 
gence and the injury complained of, but it did not thereby absolve the 
Dixie Furniture Company entirely of the imputation of negligence con- 
stituting a contributing cause of the injury. 

Insulating negligence as that term is defined and applied in Ballinger 
v. Thomas, 195 N.C. 517, 142 S.E. 761; Butner v. Spease, 217 N.C. 82, 
6 S.E. 2d 808; Shaw v. B a m r d ,  229 N.C. 713, 51 S.E. 2d 295, means 
something more than a concurrent and contributing cause, and is not to 
be invoked as determinative merely upon proof of negligent conduct on 
the part of each of two persons acting independently but whose acts unite 
to cause a single injury. Evans v. Johnson, 225 N.C. 238, 34 S.E. 2d 73 ; 
Bost I:. Metcalfe, 219 N.C. 607, 14 S.E. 2d 648. Contributing negligence 
signifies contribution rather than independent or sole proximate cause. 
Noah v. R. R., 229 N.C. 176, 47 S.E. 2d 844. 

2. The Dixie Furniture Company and the Travelers Insurance Com- 
pany insist that the 3rd issue was improperly submitted, and the court 
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should not have held that the finding on this 3rd issue that the employer 
was guilty of negligence contributing to the death of plaintiff's intestate 
should preclude them from reimbursement out of the plaintiff's recovery 
for the amount they had paid and the plaintiff had received on account 
of the death of her intestate under the Workmen's Compensation Act. 
But this statute (G.S. 97-10) has been repeatedly interpreted by this 
Court, both the original statute and the amendments thereto, and it has 
been uniformly held that the third party tort-feasor when sued for dam- 
ages for an injury to an employee which is compensable under the Work- 
men's Compensation Act, is entitled to plead contributory negligence on 
the part of the employer as a bar to reimbursement pro tanto. for the 
award paid. Brown v. R. R., 202 N.C. 256, 162 S.E. 613; Brown v.  
R. R., 204 N.C. 668, 189 S.E. 419; Whitehead 4: Anderson, Inc., v.  
Branch, 220 N.C. 507,17 S.E. 2d 637; Eledge v. Ligitt Co., 230 N.C. 584, 
55 S.E. 2d 179. I n  this case on the former app~zal (232 N.C. 200) 
Justice Seawell restated the rule as follows: "Under Brown v. R. R., 
204 N.C. 668, 169 S.E. 419, when an award has been made and the em- 
ployer has paid it, or is bound to do so, an action at  common law may be 
brought by the employer, or the injured employee, or in case of death, 
by the personal representative of the deceased employee, in the manner 
set out in the statute, G.S. 97-10, in which the en~ployer may, on the 
principle of subrogation, become reimbursed pro tanto for the award so 
paid. And as against this right, the party thus sued may plead in bar of 
recovery by subrogation the negligence of the employer in producing the 
injury." I t  was pointed out by Justice Connor in .Brown v. R. R., 202 
N.C. 256, 162 S.E. 613, that the reason supporting this rule is that one 
should not be allowed to profit by his own wrong. Davis v. R. R., 136 
N.C. 115, 48 S.E. 591. 

I t  may be noted that the statute G.S. 97-10 provides that the right to 
bring the action against the third party tort-feasor when compensation 
has been paid or assumed shall for the period of six months following the 
injury belong to the employer or his insurance carrier and thereafter 
to the injured employee or his personal representative, though when the 
action is for wrongful death the action must in any event be brought in 
the name of the personal representatiw. Here the suit was instituted 
by the personal representative of the deceased, and the employer and its 
insurance carrier have taken no action except to file an affidavit of inter- 
est. However, this would not have prevented them from being reimbursed 
from the recovery except for the finding of the jury on the 3rd issue. 

We conclude that the rulings of the trial court in respect to the ques- 
tions raised by the appeal of the Dixie Furniture Company and the 
Travelers Insurance Company should be affirmed, and it is so ordered. 

Judgment affirmed. 
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BARNHILL, J., dissents t o  t h e  decision on  the appeal  of City of Lexing- 
ton and  Lexington Uti l i ty  Commission. 

MARY LOU BZINTZ v. ATLANTIC COAST LINE RAILROAD CO. 

(Filed 23 May, 1951.) 

1. Master a n d  Servant § 15a- 
Evidence tending to show that  three inches of the tread of the steps of 

a steel spiral stairway used by plaintiff employee in the performance of 
her work had been worn smooth and that  the steps were thereby rendered 
extremely slick, and that the employee fell on the steps to her injury, is held 
sufficient to be submitted to the jury on the question of negligence of the 
employer in failing to exercise ordinary care to provide the employee a 
reasonably safe place in which to work. 

2. Damages g la- 
The living expenses of plaintiff a re  not a n  element of compensatory 

damage recoverable for negligent injury unless the injury augments them 
by necessitating convalescent care or recuperative attention, etc., in  which 
case the amount expended over and above plaintiff's normal living ex- 
penses may be recovered. 

Where plaintiff seeks to recover compensatory damages only and there 
is no evidence that  her living expenses were materially increased by reason 
of the negligent injury sued on, testimony of plaintiff, over objection, that 
since her injury she had been supported by her father and her brothers 
and sisters, must be held for prejudicial error a s  calculated to mislead the 
jury on the issue of damages and augment the recovery. 

Damages recoverable for a personal injury a re  all  damages, past, present 
and prospective, sustained a s  a consequence thereof, embracing loss of 
past earnings, without interest, and the present cash value of prospective 
earnings, considering plaintiff's age, occupation and amount of income, and 
also indemnity for  actual nursing and medical expenses and a reasonable 
satisfaction for actual suffering, physical and mental, which a re  the imme- 
diate and necessary consequences of the injury. 

5. Master and  Servant 3 15a- 
I t  is not the absolute duty of the employer to furnish his employee a 

reasonably safe place to work, but only to exercise due care to provide 
such place. 

Whether a verdict should be set aside for excessiveness is ordinarily 
addressed to the sound discretion of the trial court. 
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APPEAL by defendant from V'illiams, J., September Term, 1960, of 
BRUNSWICK. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the negligence of the defendant. 

The plaintiff was employed by the defendant as a clerk in the office of 
Auditor of Freight Receipts, which is on the third floor of Coast Line 
Building "A," City of Wilmington. The file room, where statement 
forms are kept, is on the fourth floor of the same building, sometimes 
called the attic. These two floors are connected by an iron spiral stair- 
way of 22 steps. The steps are fastened to a center post and to each 
other by a spindle in the handrailing on the outer edge of the steps. 

The allegations of negligence are that the steel spiral stairway was 
insufficiently lighted; that the treads on the stairway were smooth and 
slippery; that the handrail was loose and insecure, and that both the 
handrail and the stairway were in an unsafe and (dangerous condition. 
From this she concludes the defendant negligently omitted to provide her 
a reasonably safe place to work. 

The plaintiff's evidence is to the effect that on 10 April, 1947, she went 
to the fourth floor to get some statement forms or blanks, and as she 
descended the steps on her way back she slipped on the 10th or 11th step, 
"fell four or five steps, landing on the lower end of my back.'' She fur- 
ther testified that her lower spine was seriously injured by the fall and 
that her condition is permanent. 

There is also evidence on behalf of the plaintiff lending to show that 
the corners of the corrugated steps were "worn slick . . . the outer edge 
that you step on is worn slick as glass. . . . The tread has a triangular 
shape; about three inches of it is worn smooth and slick . . . extremely 
smooth, like a worn piece of steel; . . . that the steps and railing were 
shaky." 

The plaintiff offered two physicians who testified that her injuries 
were both serious and permanent. And she was allowed to testify, over 
objection, that since her injury she had been supported by her father and 
her brothers and sisters. 

On 13 May, 1947, the plaintiff signed a statement saying that she 
stepped on a nail which caused her to fall and that someone caught her 
as she was falling and prevented her head from striking the steps. On 
the stand, she repudiated this statement and denounced it as spurious. 

The defendant denied the allegations of negligence, pleaded contribu- 
tory negligence, and offered evidence tending to show that the stairway 
in question "is a standard, spiral stairway in general use"; that i t  was 
well lighted; that the treads on the steps were neither smooth nor slick; 
that "the wearing of feet on steps makes them bright, but the diamond 
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safety tread is still there; . . . the nosing is slick, and i t  is supposed to 
be slick"; that the slight rattling of the rods in the handrail in no way 
affected the safety of the steps. 

Defendant's evidence also tends to show that much nearer to plaintiff's 
desk was an elevator in general and constant use which she could have 
taken to the file room. Some employees used the elevator; some the 
stairway; both were in general and constant use. 

J. 3'. Surles, Jr., a witness for the defendant, testified that he was 
ascending the stairway at the time the plaintiff was descending it and 
stepped to the outer edge of the 10th or 11th step to let her pass as she 
had her arms full of forms; that "when she got just about even with me 
she slipped; it looked like her feet went out from under her and she 
started slipping down, maybe going to sit down on the next step, and I 
caught her by her blouse, or her shoulders and blouse at the same time, 
and she sat there on the next step which was about the tenth. Mrs. Fowler 
who worked upstairs in the file room came down and assisted her to the 
rest-room. I caught her as she slipped." 

(On rebuttal, the plaintiff said : "I don't remember seeing Mr. Surles. 
I deny that I passed him on the steps.") 

The defendant offered two physicians, one of whom testified: "I don't 
believe that there is a permanent disability"; the other "that she is suffer- 
ing from what is known as a conversion reaction (i.e.) a change from 
psychological symptom to a physical symptom." 

The usual issues of negligence, contributory negligence and damages 
were submitted to the jury and answered in favor of the plaintiff, the jury 
assessing her damages at  $33,500.00. Motion to set the verdict aside for 
excessiveness; overruled; exception. The plaintiff consented to a reduc- 
tion in the award, and judgment was signed in her favor for $27,500. 

The defendant appeals, assigning errors. 

John D. Bellamy d2 Sons, Prink d2 Herring, Kirby E. Sullivan, and 
Lloyd S. Elkins, Jr., for plaintiff, appellee. 

Poisson, Campbell d2 Marshall for defendant, appellant. 

STACY,  C. J. The defendant has pressed its motion for judgment of 
nonsuit with vigor and conviction. However, taking the plaintiff's evi- 
dence as true and in its most favorable light for her, the accepted position 
on a motion of this kind, it appears that about three inches of the treads 
on the stairway were "smooth and slippery, worn extremely smooth and 
slick, and the outer edge of the tread was worn slick as glass," rendering 
the stairway unsafe and dangerous. This would seem to carry the case to 
the jury, even if it be conceded that the remaining evidence of "shaky 
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steps and railing" is too feckless to have any bearing on the issue. Batson 
v. Laundry, 205 N.C. 93, 170 S.E. 136. I t  is true the stairway was 
examined immediately after the plaintiff's fall, and her evidence is dis- 
puted, still this was a matter for the jury and not the court. Indeed, the 
case seems to be one of contradictions in many respects. 

A new trial must be awarded, however, for error in allowing the plain- 
tiif to testify, over objection, that since her injury she has been supported 
by her father and her brothers and sisters. This was incompetent on the 
issue of damages, calculated to mislead the jury, and it undoubtedly 
augmented the recovery. Robertson v.  Conklin, 153 N.C. 1, 68 S.E. 899, 
138 Am. S. R. 635, 21 Ann. Cas. 930; ,Tournigan v. Ice Co., ante, 180, 
63 S.E. 2d 183; McCoy v. R. R., 229 N.C. 57, 47 S.E. 2d 532; Alley v.  
Foundry Co., 159 N.C. 327, 74 S.E. 885; Wallace v. .R. R., 104 N.C. 442, 
10 S.E. 552. 

There is nothing in the case to justify a consideration of the plaintiff's 
pecuniary condition in assessing the damages. The action is to recover 
for personal injuries arising from the defendant's negligent default and 
not from any willful or malicious conduct on its part. Compensatory 
damages alone are sought, and there is no suggestioii that plaintiff's living 
expenses were materially increased by the injury. Robertson v. C'onklin, 
supra; Reeves v. Winn ,  97 N.C. 246, 1 S.E. 448. 

The pertinent authorities are epitomized in 17 C.J. 801 as follows: 
"A plaintiff is not entitled to recover for his liring expenses during the 
period of disability occasioned by the injury, where it does not appear 
that they were increased by the injury. But he is entitled to compensa- 
tion for an increase in such expenses occasioned by the injury.'' 

One of the authorities there cited is Vedder v. Delzney, 122 Iowa 583, 
98 N.W. 373, in which it is said: "Plaintiff, like every other person, is 
expected to pay for his own board and keeping, and that obligation is not 
removed by his injury through the negligence of another. I t  is true that 
the injury renders him unable for the time being to earn his board, but, 
if he recovers at  all, he recovers compensation for his3 loss of time, which 
is the equivalent of wages; and thus, so far as this i1;em is concerned, he 
is made whole. I t  may well happen that, by reason of his injured and 
dependent condition, his expense for board is materially increased, and 
in such case, doubtless, the enhanced cost may be recovered." 

I n  Graeber v. Derzoin, 43 Gal. 495, ti new trial was granted for the 
exact error committed here, and this was the only question considered in 
the opinion. 

The case at  bar is not like Perkins 7).  Coal Co., 189 N.C. 602, 127 S.E. 
677, where the plaintiff was allowed to state that his hospital, doctor, and 
drugstore bills, occasioned by his injury, were unpaid because of his 
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inability to pay them, and that he had promised to pay them, their rea- 
sonableness not being questioned. Allen v. Traction CO., 144 N.C. 288, 
56 S.E. 942. The plaintiff's living expenses as distinguished from those 
occasioned by her injury are not within the measure of damages for her 
loss. The defendant is required to pay for the loss occasioned by its 
negligence, not to support the plaintiff during her disability. Blaine v. 
Lyle, 213 N.C. 529, 196 S.E. 833. The measure of liability in such case 
is stated in Ledford v. Lumber Co., 183 N.C. 614, 112 S.E. 421; Helm- 
stetler 1 1 .  Power Co., 224 N.C. 821, 32 S.E. 2d 611 ; Daughtry v. Cline, 
224 N.C. 381, 30 S.E. 2d 322, 154 A.L.R. 789; Fox v. A r m y  Store, 216 
N.C. 468, 5 S.E. 2d 436; Shipp v. Stage Lines, 192 N.C. 475, 135 S.E. 
339; Fry  v. R. R., 159 N.C. 357, 74 S.E. 971; Johnson v. R. R., 163 
S.C. 431, 79 S.E. 690. 

I t  is true, as already stated, the tort-feasor may be liable for any addi- 
tional expenses reasonably entailed by the injury which perforce are in 
excess of the n la in tiff's personal livelihood or normal support. For 
example, expenses necessarily incurred for hospital treatment, conva- 
lescent care, or recuperative attention. Graeber v. Derwin, 43 Cal. 495; 
15 Am. Jur.  547. The challenged testimony in the instant case, however, 
was addressed to the plaintiff's personal livelihood or normal support. 
I t  was, therefore, incompetent and should hare been excluded. Tank- 
ersley a. Lincoln Traction C'o., 104 Neb. 24, 175 N.W. 602, 10 A.L.R. 
1510; 15 Am. Jur.  549. 

I n  cases of personal injury resulting from defendant's negligence, the 
plaintiff is entitled to recorer the present worth of all damages sustained 
in consequence of the defendant's tort. These are understood to embrace 
indemnity for actual nursing and medical expenses and for loss of time, 
or loss from inability to perform ordinary labor, or capacity to earn 
money. Plaintiff is to have a reasonable satisfaction for.actua1 suffering, 
physical and mental, which are the immediate and necessary consequences 
of the injury. The age and occupation of the plaintiff, the nature and 
extent of his business or employment, the value of his services and the 
amount of his income at the time, whether from fixed wages, salary or 
professional fees, are matters properly to be considered by the jury. 
Rushing v. R. R., 149 N.C. 158, 62 S.E. 890. The award is to be made 
on the basis of a cash settlement of the plaintiff's injuries, past, present 
and prospective. Ledford v. Lumber Co,., supra; Pascal v. Transit Co., 
229 K.C. 435, 50 S.E. 2d 534; Penny v. R. R., 161 N.C. 523, 77 S.E. 
774; Johnson v. R. R., 163 N.C. 431, 79 S.E. 690; F r y  v. R. R., supra. 
I n  assessing prospective damages, only the present cash value or present 
worth of such damages is to be awarded as the plaintiff is to be paid in 
advance for future losses. Helmstetler v. Power Co., supra; Murphy v. 
Lumber Co., 186 N.C. 746,120 S.E. 342. No interest is to be allowed on 
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damages already sustained because amount not fixed or known prior to 
verdict, i s . ,  unliquidated, and only the present cash value or present 
worth of future losses is to be included in the verdict. Penny v. R. R., 
supra; 15 Am. Jur .  579. See Harper v. R. R., 161 K.C. 451, 77 S.E. 415, 
for a different rule in respect to interest when action is to recover for 
property damage. 

As a matter of precaution and to guard against its repetition in the 
form presently couched, attention is directed to the following portion of 
the charge : 

"The Court charges you, Gentlemen, that the defendant owed to the 
plaintiff under the circumstances in this case the duty of furnishing to 
the plaintiff a reasonably safe place in which to perform the duties of 
the work in which she was engaged at the time and to maintain the stairs 
in a reasonably safe condition." 

I t  is not the absolute duty of the employer to provide a reasonably safe 
place for his employee to work-such would practically render him an 
insurer in every hazardous employment-but it is his duty to provide 
such place in the exercise of ordinary care. Murray v. R. R., 218 N.C. 
392, 11 S.E. 2d 326; Owen v. Lumber Co., 185 N.C. 612, 117 S.E. 705; 
Gaither v. C l e m n t ,  183 N.C. 450, 111 S.E. 782; Smi th  v. R. R., 182 
N.C. 290, 109 S.E. 22. This limitation on the employer's duty is not a 
mere play on words, nor a distinction without a difference, since it con- 
stitutes a material fact or circumstance affecting the rights of the parties. 
Murphy v. Lumber Co., 186 N.C. 746,120 S.E. 342: Tr i t t  v. Lumber Co., 
183 N.C. 830,111 S.E. 872; Murray z'. R. R., supra, and cases there cited. 
"It is the duty of the employer, in the exercise of ordinary care, to fur- 
nish an employee with a reasonably safe place to aork." Sfreet  v. Coal 
Co., 196 N.C. 178,145 S.E. 11. 

There are other exceptions of moment appearing on the record, which 
we do not reach, as they are not likely to arise on the further hearing. 

Whether the verdict should be set aside for excer~siveness is ordinarily 
addressed to the sound discretion of the trial court. Edmunds v. Allen, 
229 N.C. 250, 49 S.E. 2d 416. See 15 Am. Jur .  649, et seq. 

For the error as indicated, a new trial miwt be awarded. I t  is so 
ordered. 

New trial. 
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STARMOUNT COMPANY v. GREENSBORO MEMORIAL PARK, INC. 

(Filed 23 May, 1961.) 
1. Deeds 8 16b- 

A grantor in a duly registered deed containing contractual restrictions 
upon the purposes for which the property may be used is entitled to enforce 
such agreement against a purchaser by mesne conveyances from the 
grantee when the restrictions are reasonable in character and duration 
and are not against public policy. 

A restriction on the enjoyment of property must be created in express 
terms or by plain and unmistakable implication. 

Contractual restrictions in a registered deed that the property should 
be used only for residential purposes and that it should not be used for 
business or commercial purposes except for truck farming or poultry rais- 
ing, heid to preclude a purchaser by mesne conveyances from the grantee 
from constructing and using a driveway across such property as an en- 
trance to a commercial cemetery maintained on adjoining property, since 
use of the property as an incident to a forbidden business or enterprise 
would be tantamount to dedicating it to such proscribed use. 

Contractual restrictions placed in a deed for the benefit and convenience 
of grantor are not impaired by the fact that the grantor reserves the right 
to unrestricted use of other property retained by him in the vicinity. 

APPEAL by defendant from Aloore, J., a t  the April Term, 1951, of 
GUILFORD. 

Civil action to enjoin the breach of a restrictive covenant limiting the 
free use of land. 

The facts are not i n  dispute. They are summarized in  the numbered 
paragraphs set forth below. 

1. The plaintiff, Starmount Company, a domestic corporation, is now, 
and ever since 5 May, 1941, has been, engaged in  developing Friendly 
Acres, a large tract of land abutting on Westridge Road and other public 
highways in Guilford County, North Carolina. Although i t  has con- 
veyed various parts of the tract to sundry purchasers, the plaintiff still 
retains title to substantial portions of Friendly Acres, including those 
adjoining the lot mentioned in  the next paragraph. 

2. On 5 May, 1941, the plaintiff conveyed a part  of Friendly Acres, 
to  wit, a lot embracing 4.6 acres and having a frontage of 100 feet on 
Westridge Road, to Blanche Cox and Eva  Cox by a deed, which was 
forthwith duly recorded in the office of the Register of Deeds of Guilford 
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County. For convenience of narration, this lot is hereafter called the 
four acre tract. 

3. The deed by which the plaintiff conveyed the four acre tract to 
Blanche Cox and Eva Cox contained the following provisions pertinent 
to the present litigation: "But said property is conveyed . . . subject to 
certain restrictions as to the use thereof, running with said land by whom- 
soever owned until July 1, 1963, which restrictions are expressly assented 
to by the party of the second part by the acceptance of this deed and are 
as follows, to wit: . . . Said property shall be used only for residential 
purposes and for single family houses unless plans and specifications for 
houses other than single family houses are approved in writing by the 
Starmount Company, and said property shall not be used for business, 
manufacturing or commercial purposes : Provided, however, that this 
restriction shall not prohibit truck farming or poultry raising on said 
property. . . . The restrictions set out above shall apply only to said 
property, and nothing herein shall preclude the Starmount Company 
from altering the size or direction of frontage of any other property, or 
the location of any streets or roads other than such portions of such 
streets or roads as abut said property, or from establishing business dis- 
tricts, or from establishing or allowing to be established hospitals, schools, 
hotels, or other institutions which in its opinion will be for the benefit of 
the community in which said property is located." 

4. Subsequent to the events enunciated above, the four acre tract passed 
by meme conveyances from Blanche Cox and Eva ("ox to J. W. Means, 
who also acquired title to 41.47 additional acres bordering the rear of the 
four acre tract. For convenience of narration, the 41.47 additional acres 
are hereafter designated as the forty acre tract. 1Che forty acre tract 
does not lie within the limits of Friendly Acres, and is not restricted in 
any way as to use. 

5. On 21 March, 1950, J. W. Means conveyed the four acre tract and 
the forty acre tract to the defendant, Greensboro Memorial Park, Inc., a 
domestic corporation, which is developing and using the forty acre tract 
as a commercial cemetery. 

6. While it does not contemplate devoting any part of the four acre 
tract to burial purposes, the defendant is now constructing a driveway 
across the four acre tract to connect the forty acre tract with the West- 
ridge Road, and will use such driveway when completed as passageway 
to its commercial cemetery situated on the forty acre tract unless i t  is 
enjoined by the court from so doing. 

The complaint pleads the undisputed facts set forth above; concludes 
that the proposed use of the driveway runs counter to the restrictions 
contained in the deed from the plaintiff to Blanche Cox and Eva Cox, 
the predecessors in title of the defendant; and prays that the defendant 
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be enjoined from using the four acre tract "or any part  thereof as an  
entrance to or exit from, or as a part  of, or otherwise in connection with, 
a commercial cemetery, or for  any other business or commercial purpose 
a t  any time prior to Ju ly  1, 1963." The answer admits all facts alleged in 
the complaint; asserts that the contemplated use of the driveway does 
not fall within the ban of the restrictions in question; and prays that  the 
plaintiff be denied the relief sought by it. 

When the cause was heard in the court below, the plaintiff moved for 
judgment on the ~leadings .  The presiding judge sustained such motion, 
and rendered a final judgment granting the plaintiff injunctive relief 
according to the prayer of the complaint. The defendant excepted and 
appealed, assigning the entry of the judgment as error. 

Brooks, McLendon ,  B r i m  & Holderness for plaintif f ,  appellee. 
H a r r y  R. S t a n l e y  for the  defendant ,  appellant.  

ERVIN, J. This litigation does not involve the question whether the 
restrictions invoked by the plaintiff were inserted in the deed to the 
defendant's antecessors pursuant to a general plan for the development 
of Friendly Acres as a restricted community or neighborhood. H i g d o n  
v. Ja f fa ,  231 N.C. 242, 56 S.E. 2d 661; H u m p h r e y  v. Beal l ,  215 N.C. 15, 
200 S.E. 918. The action is bottomed upon a quite different foundation. 
The plaintiff bases its prayer for relief upon individual and particular 
covenants constituting an express contract between it and the defendant's 
predecessors and appearing in the defendant's recorded chain of title. 

The plaintiff's position is simply this : At the time of the original sale 
of the four acre tract, the plaintiff, as grantor, and the defendant's ante- 
cessors in title, as grantees, made an express contract imposing specific 
restrictions upon the use of the four acre tract for the benefit and con- 
venience of the plaintiff in its disposition or use of the other portions of 
Friendly Acres retained by it. Such contract was embodied in covenants 
inserted in the deed conveying the four acre tract to the defendant's prede- 
oessors. Inasmuch as such deed constituted an  essential link in the 
defendant's chain of title and appeared of record a t  the time i t  acquired 
the four acre tract, the defendant took the four acre tract with notice of 
the restrictive covenants. The restrictions are reasonable in character 
and duration, and do not clash with public policy. Since it took the four 
acre tract with notice of the restrictive stipulations, the defendant cannot 
equitahly refuse to perform them. Notwithstanding this, the defendant 
is about to  breach the restrictions by appropriating the four acre tract 
to prohibited purposes which will diminish the enjoyment and impair 
the value of the substantial portions of Friendly Acres which the plaintiff 
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still owns. As an original party to the restrictive covenants, the plain- 
tiff is entitled to an injunction to restrain the threatened breach. 

The plaintiff's position finds full support in auihority and reason. 
Th,omas v. Rogers, 191 N.C. 736, 133 S.E. 18;  Firth v. Marovich, 160 
Cal. 257,116 P. 729, Ann. Cas. 1912 D, 1190; Whitney v. Union Railway 
Co,., 11 Gray (Mass.) 359, 71 Am. Dec. 715; Sanford v. Keer, 80 N. J .  
Eq. 240, 83 A. 225, 40 L.R.A. (N.S.) 1090. 

This being true, the plaintiff is entitled to an injunction restraining 
the defendant from using the four acre tract as a means of access to the 
commercial cemetery on the unrestricted forty acre tract if the restric- 
tions contained in the deed of 5 May, 1941, prohibit !such use of the four 
acre tract. 

The defendant contends with much earnestness and industry that the 
deed does not forbid its proposed use of the four acre tract. I t  asserts 
primarily that the instrument, properly construed, permits such use. I t  
insists secondarily that the deed leaves the matter in doubt, and that the 
doubt must be resolved in its favor under the rule tkat restrictive cove- 
nants are to be strictly construed against the party seeking to enforce 
them. Edney v. Powers, 224 N.C. 441, 31 S.E. 2d 372. 

We do not deem either of these alternative contentions to be valid. 
A restriction of the enjoyment of property must be created in  express 
terms, or by plain and unmistakable implication. Ivey v. Blythe, 193 
N.C. 705, 138 S.E. 2. When the deed under scrutiny is read aright, it 
does these two things in express terms : First, i t  limits the use of the four 
acre tract to residential purposes, truck farming, and poultry raising; 
and, second, i t  prohibits the use of the four acre tract for any "business, 
manufacturing, or commercial purposes" other than truck farming and 
poultry raising. 

While these explicit provisions necessarily permit any use of the four 
acre tract reasonably consistent with its use for residential purposes, truck 
farming, or poultry raising, they plainly and unmistakably imply that 
the four acre tract is not to be put into service as an incident to a for- 
bidden business or commercial enterprise, even though such enterprise is 
situated on adjacent unrestricted land. As a consequence, the defendant 
cannot use the four acre tract or any part of it as an entrance or driveway 
into the commercial cemetery located on the forty acre tract. Such use 
would violate the restrictions in question for i t  would be tantamount to 
dedicating the four acre tract to a prohibited business or commercial 
purpose. Our conclusion harmonizes with the decisions of the courts of 
other jurisdictions which have been confronted by the same problem. 
Mellitz v. Sunfield Co.., 103 Conn. 177, 129 A. 228; Klapproth v. Grin- 
inger, 162 Minn. 488,203 N.W. 418, 39 A.L.R. 1080; State ex rel. Stalzer 
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v. Kennedy, 46 Ohio App. 1, 187 N.E. 640; Lnzrghlin v. Wagner, 146 
Tenn. 647, 244 S.W. 475. 

Since the restrictions were imposed on the four acre tract for  the benefit 
and convenience of the plaintiff in its disposition or use of the portions 
of Friendly Acres retained by it, their efficacy is not impaired in any 
degree by the stipulation that  "nothing herein shall preclude the Star- 
mount Company . . . from establishing business districts, or from estab- 
lishing or allowing to be established hospitals, schools, hotels, or other 
institutions which in its opinion will be for the benefit of the community 
in which said property is located." Town o f  Stamford v. Vuono, 108 
Conn. 359, 143 A. 245; Kuhn v. Saum, 316 Mo. 805, 291 S.W. 104; 
Beetchonow v. Arfer, 45 R.I. 133, 119 A. 758. 

Nevertheless, the injunction goes too far. I t  not only enjoins the 
defendant from using the four acre tract as an entrance or passageway 
to the cemetery, but i t  also restrains the defendant from using the four 
acre tract "for any other business or commercial purpose." The judg- 
ment is hereby modified so as to permit the defendant to use the four acre 
tract for  truck farming and poultry raising. As thus modified, it  is 
affirmed. 

Modified and affirmed. 

MABEL FLORENCE JONES BROWN AND TOM D. JONES AND CARRIE E. 
JONES v. C. G. HODGES AND WIFE, CARRIE HODGES, AND CHARLES 
M. HODGES. 

(Filed 23 Nay, 1951.) 

1. Appeal and Error 8 51- 
An opinion of the Supreme Court inust be considered with a view to the 

case in which it was delivered. 

2. Boundaries 8 3 b  

A call to a natural boundary will control courses and distances as set 
out in the description in the deed. 

3. Boundaries 8 3d- 

Where cotemporaneously with the execution of the deed, a line is run 
and marked and a corner made, such corner will control a call to a natural 
boundary or courses and distances set out in the deed. 

4. Boundaries 8 5h- 
A call to the corner of an adjacent tract will control distance called for 

in the description in the deed provided such adjacent corner is sufficiently 
established. 
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5. Boundaries 8 5a- 
Par01 evidence is not competent to alter the courses and distances as set 

out in the description in a deed when the deed contains no call to a natural 
boundary and there has been no cotemporaneons line run and marked 
and a corner made upon the land. 

6. Boundaries § 3d- 
The rule that a cotemporaneous survey made by the parties will control 

courses and distances as set out in the description in the deed does not 
apply unless the line is marked and a corner made upon the land, which 
requires the giving to the line a permanent location and to the corner a 
permanent position, and stakes for marking the line and fixing the corner, 
without more, are too lacking in stability and fixedness to serve as monu- 
ments for this purpose. 

PETITION to this Court by plaintiffs, appellees, to rehear this case, 
reported in 232 N.C. 537, 61 S.E. 2d 603, and "upon euch rehearing ( a )  
to affirm the judgment of thc Superior Court of 'Vatauga County, or 
(b )  a t  least correct the holdings contained in the opmion of the Court to 
the effect that  par01 evidence is not competent to establish a boundary 
line, and in holding that  a boundary line actually surveyed upon the lands 
a t  the time the deeds were executed would not control as against the calls 
in the deed." The facts shown in the record on appeal are fully stated 
in the opinion to which the petition to rehear relates. 

Burke & Burke and Trivette, Iiolshouser & ikfdchell for ~Zaintiffs, 
appellees. 

Bowie & Bozuie and Higgins & McMichael for defendants, appellants. 

WINBORNE, J. ('Every opinion, to be correctly understood, ought to 
be considered with a view to the case in which i t  was delivered,"-so 
declared Chief Justice iMarshal1, writing in 1807 in U. S. a. Burr, 4 
Cranch 469, a t  481. And the rule has been expressed i n  opinions in cases 
before this Court, among which are these: Light Co. v. Moss, 220 N.C. 
200, 17  S.E. 2d 1 0 ;  S.  v. Ufley,  223 N.C. 39, 25 S.E. 2d 195; S. v. Boyd, 
223 N.C. 79, 25 S.E. 2d 456; Byers v. Byers, 223 N.C. 85, 25 S.E. 2d 
466; S. v. C'randall, 225 N.C. 148, 33 S.E. 2d 861; Bruton v. Smith,  
225 N.C. 584, 36 S.E. 2d 9 ;  In  re Adoption o,f Doe, 231 N.C. 1, 56 S.E. 
2d 8. 

However, since the opinion in the instant case is apparently misunder- 
stood, and to avoid the possibility of further misunderstanding, i t  is 
deemed expedient to amplify and spell out the principles therein applied. 

Long ago this Court, in Cherr ,~  a. Slnde, 7 N.C. 82 (1819), in an 
opinion by Taylor, C. J., set out rules which had then '(grown out of the 
peculiar situation and circunlstances of the countr,y," and been "estab- 



N. C.] SPRING TERM, 1951. 619 

lished by decisions of the Court for settling questions relative to the 
boundary of land." These rules are : 

"1. That whenever a natural boundary is called for in a patent or 
deed, the line is to determine a t  it, however wide of the course called for 
i t  may be, or however short or beyond the distance specified. The course 
and distance may be incorrect, from any one of the numerous causes 
likely to generate error on such a subject ; but a natural boundary is fixed 
and permanent, and its being called for in the deed or patent, marks 
beyond controversy, the intention of the party to select that land from 
the unappropriated mass. . . . 

"2. Whenever i t  can be proved that there was a line actually run by 
the surveyor, was marked and a corner made, the party claiming under 
the patent or deed, shall hold accordingly, notwithstanding a mistaken 
description of the land in the patent or deed. . . . 

"3. Where lines or corners of an  adjoining tract are called for in a 
deed or patent, the lines shall be extended to them, without regard to 
distance, provided those lines and corners be sufficiently established, and 
that no other departure be permitted from the words of the patent or deed, 
than such as necessity enforces, or a true construction renders neces- 
sary. . . . 

"4. Where there are no natural boundaries called for, no marked trees 
or corners to be found, nor the places where they once stood can be ascer- 
tained and identified by evidence, or where no lines or corners of an adja- 
cent tract are called for, in all such cases, we are, of necessity, confined 
to the courses and distances described in the patent or deed; for, however 
fallacious such guides may be, there are none-others left for the location." 

And this Court, in Reed v. Schenck, 13 N.C. 415 (1830), in opinion 
by Henderson, C. J., referring to the principle as enunciated in  the second 
of the rules set out in Cherry v. Slade, supra., held that  parol evidence 
to control the description of land contained ip a deed is in no case admis- 
sible, unless where monuments of boundary were erected a t  the execution 
of the deed; that  where the boundaries of land never were marked, nothing 
can alter the course and distance of the deed; that, therefore, where a 
deed called for a front of six poles, and parol evidence was received to 
prove that six poles and six feet were intended, in the absence of proof 
that the line was run and marked, parol evidence was improperly received. 

And the subject of parol evidence as to stake boundaries was treated 
by this Court in the second appeal in Reed v. Schenck, 14 N.C. 65 (1831), 
-all three members of the Court, Henderson, C. J., and 11~17 and Rufin ,  
JJ., writing. The opinion there is epitomized in the headnote as follows : 
"The terminus of a line must be either the distance called for in the deed, 
or some permanent monument, which will endure for years, the erection 
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of which was cotemporaneous with the execution of the deed. A stake 
is not such a monument, and the evidence of its erection when the land 
was surveyed is not admissible to control course and distance." 

Moreover, Henderson, C. J., wrote in pa r t :  "To permit par01 evidence 
tlo show that  a stake was put up, or was seen a t  or near the spot, is to 
permit proof in opposition to the intention of the pariies. For  if one was 
actually set up, i t  was designed for some temporary purpose, and not 
as a landmark whereby the boundaries should be e~tablished. For  the 
parties designed a more certain description. The court should not have 
heard the evidence, or having heard it, should have instructed the jury 
that such evidence did not vary the description given by the course and 
distance in the deed. For  i t  is the province of the court to declare what 
are the calls of a deed, and where there is more than one call, which is the 
controlling one." 

And Ru,fin, J., concurring "with the senior members of the Court,'' 
stated his views as follows : "A deed is construed by the court, not by the 
jury. What  land by its terms i t  was intended to cover is just as much 
matter of law as what estate i t  conveys. I do not mean that  the location 
of the terw~ini is decided by the court, for that  is to be learned only from 
witnesses. But  what are the termini, wherever found by the jury, must be 
ruled by the court. Where a deed therefore is realrl, the court says, it 
covers the land only between such and such points. If any of the particu- 
lar  rules of construction, made necessary by our s i t u ~  tion and adopted by 
our courts, are then resorted to, for the purpose of showing that i t  covers 
other and more land than by its words it would, t h ~  evidence offered to 
that point, except as to its veracity, is still addressed to the court. I t  
must be so, else the construction is with the jury. I f  a stake is called for, 
i t  is not to be proved to the jury, that  there was a stake, and they told 
that if they are satisfied it was set up  for a boundary, and are also satis- 
fied that  the boundary thus designated was made upon actual survey, they 
may carry the deed to it, because in  law an object thus perishable, and so 
easily destroyed or ren~oved, is not sufficient to control the deed; and i t  
would be just as reasonable to control i t ,  upon mere proof of a survey to 
a particular spot, not at  all designated hy a call in the deed, nor marked 
by any erection whatever. The jury are not to hezr this evidence as a 
ground of inference by them that  particular land w:is actually surveyed, 
because if i t  was surveyed i t  was not conveyed by the deed. A11 matter is 
indeed subject to decay. but that  portion of i t  which must by nature be 
decomposed in  a very short time cannot be deemed a 'nndnznrlc sufficiently 
obvious and durable to alter the con~trnction of a deed. I t  is going f a r  
enough to admit such an  influence for objects longer 'lired than one or two 
generations of men. I f  then, after giving full credence to testimony, i t  
does not establish a fact sufficient in law to alter t,he construction, the 
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court must pronounce it. I n  other words, the court must pass upon the 
sufficiency of the proof. There is no difficulty in understanding this, if 
we suppose the court, as regularly they might and perhaps ought to call 
on the counsel to state the purport of his evidence, when he offered the 
witness. I f  i t  did not establish a case for going off from the deed, no 
part of it could be heard. I t  would be irrelevant, because insufficient for 
the purpose designated. 

"Stakes have never yet varied the construction. Marked trees, though 
not called for, have, where they were proved by the annual growth to have 
been marked for the particular tract. To relax the rule still further 
would be to let in an inundation of fraud, perjury and alteration of land- 
marks. Difficulties enough have been experienced in expounding and 
locating deeds under the established rules, and the safety of titles requires 
that the doctrine should stand at  what it is." 

The rules set out in Cherry v. Slade, supra, and the principles enun- 
ciated in the cases of Reed v. Srhenck, supra, have been treated and 
applied in decisions of this Court throughout the subsequent years. The 
second rule is treated as an exception to the general rule that natural 
objects called for in deed will control course and distance. 

For instance, in Bazfer v. Wilson, 95 N.C. 137, it is held that as a 
general rule, natural objects called for in a deed will govern course and 
distance, but there are exceptions to the rule, one of which is, where i t  
can be proved that a line was actually run and marked and a corner made, 
such line will be taken as the true one, although the deed calls for a 
natural object, not reached by such line. See also Marsh v. Richardson, 
106 N.C. 5 3 9 , l l  S.E. 522. 

And in Cladce v. Aldridge, 162 N.C. 326, 78 S.E. 216, the Court, 
through Hoke, J., declared that "it has long been held for law, in this 
State! that when parties, with the view of making a deed, go upon the 
land and make a physical survey of the same, giving it a boundary which 
is actually run and marked, and the deed is thereupon made, intending 
to convey the land which they have surveyed such land will pass, certainly 
as between the parties or voluntary claimants who hold in privity, though 
a different and erroneous description may appear on the face of the deed. 
This is regarded as an exception to the rule, otherwise universally pre- 
vailing, that in the cases of written deeds the land must pass according 
to the written description as it appears in the instrument (Reed v. 
Schenck, 13 N.C. 415) ; but it is an exception so long recognized with 
us that it must be accepted as an established principle in our law of 
boundary." 

Then the writer, Hoke, J., reviews pertinent authorities, and refers 
to, and quotes with approval the language of the second rule stated in 



I N  T H E  SUPREME COURT. 

Cherry v. Slade, supra, and the principle declared in Reed v. Schenck, 
supra, that "par01 evidence to control description of land contained in 
a deed is in no case admissible, unless where monuments of boundary were 
erected at  the execution of the deed." 

And in Lumber Co. v. Lumber Co., 169 N.C. 80, 85 S.E. 438, this 
Court, in opinion by Walker, J., referring to the principle of the second 
rule laid down in Cherry v. Slade, supra, had this to say: "But the in- 
superable obstacle of the application of this rule is that the line must 
have been 'marked and a corner made.' " 

The expression "line marked and a corner made" means giving to a 
line a permanent location, and to a corner a permanent position. Web- 
ster defines the word "permanent," as "continuing or enduring in the 
same state, status, place, or the like, without fundamental or marked 
change; not subject to fluctuation or alteration; fixed or intended to be 
fixed ; lasting ; abiding ; stable ; not temporary or transient." Webster's 
New International Dictionary. 

But stakes, without more, for the marking of a line or making a corner, 
are, as stated in the opinion here under challenge, too lacking in stability 
and fixedness as to serve as monuments for those purposes. Such is the 
thread of judicial decision on the subject in this State. Reed v. Schenck, 
supra; Massey v. Belisle, 24 N.C. 170; Mann v. Taylor, 49 N.C. 272; 
Clark v. Moore, 126 N.C. 1, 35 S.E. 137; Tate z.. Johnson, 148 N.C. 267, 
61 S.E. 741. 

Therefore, in the light of these principles, adhered to in the opinion as 
reported in 232 N.C. 537, 61 S.E. 2d 603,*applied to the facts of the case, 
the conclusion there reached is held to be correct after due consideration 
has been given to authorities cited by plaintiffs appellees, petitioners. 

Hence the petition to rehear is dismissed. 
Petition dismissed. 
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C. F. BRANCH, JOHN W. OXENDINE, N. C. STUBBS, L. G. SINGLETARY, 
J. B. POWELL AND J. M. POWELL, INDIVIDUALLY AND AS TAXPAYERS OF 

ROBESON COUNTY, NORTH CAROLINA, AND ON BEHALF OF SAID 
COUNTY, V. BOARD OF EDUCATION O F  ROBESON COUNTY; BOARD 
OF COUNTY COMMISSIONERS OF ROBESON COUNTY; C. L. GREEN, 
COUNTY SUPERINTENDENT OF COUNTY SCHOOLS ; W. D. REYNOLDS, ROBESON 
COUNTY MANAGER ; LCMBERTON ADMINISTRATIVE SCHOOL UNIT ; 
RED SPRINGS ADMINISTRATIVE SCHOOL UNIT; FAIRMONT AD- 
MINISTRATIVE SCHOOL UNIT; L. McK. PARKER, ROBESON COUNTY 
TAX COLLECTOR; AND HONORABLE HARRY McMULLAN, ATTORNEY- 
GENERAL OF NORTH CAROLINA. 

(Filed 23 May, 1951.) 
1. Schools 8 l0h- 

The right to  sue for the protection or recovery of school funds of a par- 
ticular school administrative unit upon allegation of threatened wrongful 
diversion or expenditure of such funds, belongs to the particular unit, 
whether it  be a county administrative unit or a city administrative unit. 
G.S. 115-11, 115-128, 115-129, 116-103, 115-49. 

2. Same: Public Offlcers § 7d: Counties 9 31: Municipal Corporations 
8 45a- 

Taxpayers may not bring an action on behalf of a public agency or 
political subdivision unless the proper authorities have wrongfully neg- 
lected or refused to act, and therefore the complaint in sucli action is 
demurrable unless it  alleges not only that  plaintiffs are  taxpayers of the 
unit, but also that  the proper authorities have refused to act after demand 
or circumstances indicating affirmatively that  demand would have been 
unavailing. 

3. Schools § 10h : Pleadings Fj 2- 
An action to enjoin allegedly unlawful expenditure or diversion of funds 

belonging to four separate school administrative units and to compel an 
allocation of such funds to the respective units, there being no contro- 
versy as  to the respective shares of each unit in the fund, is demurrable 
for misjoinder of parties and causes of action. 

APPEAL by  plaintiff f rom Grady, Emergency Judge, a t  the  J a n u a r y  
Term,  1951, of ROBESOE. 

Civil action to  enjoin a n  allegedly unlawful  expenditure of school 
funds, and  to compel a n  allocation of such funds  to various school admin- 
istrative units. 

Th is  case is here f o r  the second time. T h e  former appeal  merely in- 
volved the val idi ty  of a n  order dissolving a temporary restraining order. 
Branch v. Board of Educafion, 230 N.C. 505, 5 3  S.E. 2d 455. T h e  pres- 
en t  appeal  is concerned with the  sufficiency of the  complaint.  

T h e  plaintiffs prosecute this action against nine defendants, t h a t  is to  
s a y :  H a r r y  McMullan, Attorney-General of N o r t h  Caro l ina ;  Robeson 
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County; W. D. Reynolds, County Manager of Robeson County; L. RICK. 
Parker, Tax Collector of Robeson County; the Board of Education of 
Robeson County; C. L. Green, County Superintendent of Public Instruc- 
tion of Robeson County; the Board of Trustees of the Fairmont City 
Administrative Unit;  the Board of Trustees of the Lumberton City 
Administrative Unit; and the Board of Trustees of the Red Springs City 
Administrative Unit. The Attorney-General is made a party under 
General Statutes, section 1-260, because the plaintiffs allege certain 
statutes to be unconstitutional. 

The gist of the complaint is as follows: 
The plaintiffs sue solely in their capacities as tr~xpayers of Robeson 

County, North Carolina, which contains four school administrative units, 
to wit, a county administrative unit controlled by the Board of Education 
of' Robeson County, and three city administrative units governed respec- 
tively by the Board of Trustees of the Fairmont City ,idininistrative 
Unit, the Board of Trustees of the Lumberton City .ldministrative Unit, 
and the Board of Trustees of the Red Springs City Aldministrative Unit. 
Acting under two unconstitutional statutes, namely, Chapters 486 and 
487 of the 1945 Session Laws of North Carolina, Rol3eson Couilty and it5 
County Manager have unlawfully diverted various school funds belonging 
to each of the four school administrative units "to a capital reserve fund" 
totaling $295,000, which Robeson County retains and proposes to expend 
in some allegedly "unlawful and unauthorized manner" not explained in 
the pleading. The plaintiffs pray that Chapters 486 and 487 of the 1045 
Session Laws of North Carolina be declared unconstitutional, that Robe- 
son County be enjoined from expending any of the moneys in the capital 
reserve fund pending the trial of the action, and that a final judgment 
be entered in the cause requiring Robeson County to allot the moneys in 
the capital reserve fund to the four school adniinistratire units in con- 
formity to their respective interests in them. 

After the decision on the former appeal was certified to the Superior 
Court of Robeson County, the several defendants d~murred  to the coni- 
plaint for failure to state a cause of action, and for misjoinder of causes 
and parties. Judge Grady rendered judgment sustaining the demurrers 
and dismissing the action, and the plaintiffs appealed, assigning such 
riding as error. 

Malcolm McQueen, Frank MchTeill, Frank Hackett, and Hector Mc- 
Lean for plaintiffs, appellants. 

McKinnon & HcKinnon and 2lfcLean d Stacy fo,r the defendants, 
Robeson County; W .  D. Reynolds, County Manager of Robeson County; 
and L. McK.  Parker, T a x  Collector of Robeson County, appellees. 
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E. M .  Johnson for defendant, Bo.ard of Education of Robeson County ,  
appellee. 

Ozmer L. H e n r y  for defendanfs ,  Board of Trustees  of the Lumberton 
C i t y  Administrat ive U n i t  and Board of Trustees  of fhe Red Springs C i t y  
Administrat ive U n i t ,  appellees. 

F .  Wayland  Floyd for defendant, Board of Trustees of the Fairmont  
C i t y  Administrat ive U n i t ,  appellee. 

ERVIN, J. Ender the statutes regulating the public school system, city 
administrative units and county administrative units constitute separate 
and distinct governmental agencies. General Statutes, sections 115-8, 
115-11, 115-56, 115-77, 115-83, 115-128, 115-129, 115-352. The county 
board of education, as the governing board of the county administrative 
unit, has control of the school funds of the county administrative unit, and 
the board of trustees, as the gorerning board of the city administrative 
unit, has management of the school funds of the city administrative unit. 
General Statutes, sections 115-11, 115-128, 115-129, 115-165. This being 
so, the right to sue for the protection or recovery of the school funds of a 
particular school administrative unit belongs by necessary implication 
to the governing board of that  unit. 56 C.J., Schools and School Dis- 
tricts, section 894. Indeed, a relevant statute confers upon the county 
board of education in explicit terms the power to sue for the preservation 
and recovery of the money or property of the county administrative unit. 
G.S. 115-49. 

The law is heedful of realities when i t  fashions rules to regulate the 
affairs of men. I t  knows that  public officers are sometimes derelict in the 
performance of official duties. As a consequence, i t  permits a taxpayer 
to bring a taxpayer's action on behalf of a public agency or political 
subdivision for the protection or recovery of the money or property of the 
agency or subdivision in instances where the proper authorities neglect 
or refuse to act. The law takes cognizance, however, of the disruptive 
tendency of officious intermeddling by taxpayers in matters committed 
to the decision of public officers. Consequently, i t  decrees tha t  a tax- 
payer cannot bring an  action on behalf of a public agency or political 
subdivision where the proper authorities have not wrongfully neglected 
or refused to act, after a proper demand to do so, unless the circumstances 
are such as to indicate affirmatively that  such a demand would be unavail- 
ing. Hughes  v .  Teaster, 203 N.C. 651, 166 S.E. 745; M u r p h y  v. Greens- 
b o ~ o ,  190 N.C. 268, 129 S.E. 614; Waddi l l  v .  Masten, 172 N.C. 582, 90 
S.E. 694; Merr imon v. Paving Company ,  142 N.C. 539, 55 S.E. 366, 
8 L.R.,4. (N.S.) 574 ; 20 C.J.S., Counties, section 287 ; 64 C.J.S., Munici- 
pal Corporations, section 2138; 56 C.J., Schools and School Districts, 
section 913. 



626 I N  T H E  S U P R E M E  COURT. [233 

I t  necessarily follows that  where a plaintiff undertakes to bring a tax- 
payer's suit on behalf of a public agency or political subdivision, his com- 
plaint must disclose that  he is a taxpayer of the agency or subdivision. 
Hughes v. Teaster, supra; iZlichigan C?ity v. Alarwick, 67 Ind. A. 294, 
316 N.E. 434; Price v. Flannery, 225 Ky. 186, 7 ELW. 2d 1067. More- 
over, i t  must allege facts sufficient to establish the existence of one or the 
other of these alternative requirements: ( a )  That  there has been a 
demand on and refusal by the proper authorities to institute proceedings 
for the protection of the interests of the public agency or political sub- 
division (Hughes v. Teastcr, supra; Nerrimon !?. Paving Company, 
supra) ; or (b)  that such a demand on such authorities would be useless. 
illurphy v. Greensboro, supm. See, also, in this connection: 52 Am. Jur. ,  
Taxpayers' Actions, section 35 ; 64 C.J.S., Municipal Corporations, sec- 
tion 2164. 

The plaintiffs in the case at  bar do not sue to protect their individual 
rights. They attempt to bring a taxpayer's action for the benefit of four 
separate and distinct school administrative units located in Robeson 
County. Their complaint does not even allege that  they are taxpayers 
of the three city administrative units. Consequently, it does not appear 
that they have any interest in the premises entitling them to sue on behalf 
of the Board of Trustees of the Fairmont City ,Idministrative Unit, the 
13oard of Trustees of the Lumberton City *4dminjstrative Unit, or the 
Board of Trustees of the Red Springs City Administrative Unit. Fur-  
thermore, the complaint does not aver that  the governing boards of the 
several school administrative units have ever been requested to take the 
steps necessary for the proper protection of the interests of such units, 
and have neglected or refused to do so. Besides, the pleading does not 
allege facts showing that such a request would be a mere idle ceremony. 
These things being true, the complaint does not state facts sufficient to 
constitute a cause of action. 

The complaint could not survive the demurrers, however, even if i t  
contained the omitted allegations mentioned in the preceding paragraph. 
I n  such event, it would be demurrable for misjoinder of four independent 
causes of action belonging to four separate governmental agencies, to wit, 
the Board of Education of Robeson County, the Board of Trustees of the 
Fairmont City Administrative Unit, the Board of Trustees of the Lum- 
berton City Administrative Unit, and the Board of' Trustees of the Red 
Springs City Administrative Unit. Mills Go. v. Earlc, ante, 74, 62 S.E. 
2d 492. The complaint does not intimate that there is any controversy 
in  regard to the respective shares of the several !school administrative 
units in  the capital reserve fund. 
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F o r  the reasons given, the  judgment sustaining the  demurrers  and 
dismissing the  action is 

Affirmed. 

CLIFF A. ERICKSON v. LEXINGTON BASEBALL CLUB, INC. 

(Filed 23 May, 1951.) 

1. Games a n d  Exhibitions 3- 

The management of a baseball park is not guilty of negligence in failing 
to provide a patron with a choice between screened and unscreened seats 
a t  a game attended by an unusually large number of spectators. 

The management of a baseball park is not an insurer of the safety of its 
patrons, but is required to exercise care commensurate with the circum- 
stances to protect them from injury, and to this end is required to provide 
screening for seats in areas back of home plate where the danger is great- 
est, and to provide such screened seats in sufficient number to accommo- 
date a s  many patrons as reusonably may be expected to call for them on 
ordinary occasions. 

3. Same- 
After obtaining a seat in the bleachers, plaintiff's view of home plate 

became increasingly obscured intermittently by later arrivals of an un- 
usually large crowd, some of whom were standing between the bleachers 
and the fence, and a few on the other side of the fence. Plaintiff was 
struck by a foul ball which he contended he was prevented from seeing in 
time, or from dodging, by reason of the crowding and disposition of the 
spectators, contending the management was negligent in thus subjecting 
him to extra hazards. Held: Plaintiff was cognizant of his danger, and 
by failing to move to a place of greater safety, assumed the risk and was 
guilty of contributory negligence barring recovery. 

4. Negligence 9 l9c- 
Nonsuit on the ground of contributory negligence is proper when this 

conclusion is the sole reasonable inference deducible from the evidence. 

APPEAL by  plaintiff f rom Clement, J., a t  September Civil Term,  1950, 
of DAVID~ON. Affirmed. 

Civil action to  recover damages f o r  personal i n j u r y  sustained by  plain- 
tiff when hit b y  a foul  ball while at tending a league baseball game. T h e  
plaintiff, a f te r  purchasing his  ticket, first went to the grandstand,  which 
was screened. All seats there being occupied, he  was directed by a police- 
m a n  t o  t h e  r igh t  field bleachers where he  took a seat behind first base. 
T h e  bleacher seats were unscreened. 
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From judgment of nonsuit entered at the close of plaintiff's evidence, 
he appeals, assigning errors. 

H u b e r t  E. Olive  and  S. A. D e L a p p  for plaint i f f ,  trppellant. 
Ph i l l ips  & B o w e r  for de fendan t ,  appellee. 

JOHXSON, J .  The plaintiff insists that his case should have been sub- 
mitted to the jury on the theory that the defendant was negligent in not 
providing him with a choice between screened and unscreened seats. We 
are inclined to the other view. 

This was a post-season, play-off game. Interest was at  a high pitch. 
An unusually large crowd was in attendance, the like of which one witness 
said had never been seen before in Lexington. The grandstand and 
bleachers ordinarily seated about twenty-five hundred people. That night 
more than four thousand came. Play-offs like this seldom occurred. 
There was one admission price to all,-no reserved feats. I t  was a case 
of "first come, first served." The plaintiff reached the park about ten 
minutes before game time. All of the screened seats were then occupied. 
He was familiar with the park, having previously attended about a dozen 
games there. 

The defendant's failure to provide the plaintiff with a screened seat 
under the facts here developed does not support an issue of actionable 
negligence, and Judge Clement correctly so held. 

This is not to say that the management of a baseball park is not re- 
quired to exercise reasonable care for the safety of its patrons. Never- 
theless, it is not an insurer of their safety. Reasonable care is all that is 
required,-that is, care commensurate with the circuinstances of the situ- 
ation,-in protecting patrons from injuries. Anno.: 142 A.L.R. 868 
(p. 869). 

And the duty to exercise reasonable care imposes no obligation to 
provide protective screening for all seats in the stands and bleachers. 
This is so in part for the reason that many patrons prefer to sit where 
their view is not obscured by screening. Nor is management required, in 
order to free itself from negligence, to provide protected seats for all who 
may possibly apply for them. I t  is enough to provide screened seats, in 
the areas back of home plate where the danger of sharp foul tips is great- 
est, in sufficient number to accommodate as many palrons as may reason- 
ably be expected to call for them on ordinary occasions. Protected seats 
for an unusual crowd, such as was in attendance at the game here in- 
volved, need not be provided. Bripson v. Minneapolzs  Easeball  and  Ath- 
le t ic  Assn.,  185 Minn. 507, 240 N.W. 903; Q u i n n  v. Recrea t ion  Park, 
3 Cal. 2d 725, 46 P. 2d 144; Anno.: 142 A.L.R. 868 (p. 870 e t  seq.). 
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Anyone familiar with the game of baseball knows that balls are fre- 
quently fouled into the stands and bleachers. Such are common incidents 
of the game which necessarily involve dangers to spectators. And where 
a spectator, with ordinary knowledge of the game of baseball, on finding 
all screened seats filled, proceeds to sit in an unscreened stand, as did the 
plaintiff under the circumstances of this case, he thereby accepts the 
common hazards incident to the game and assumes the risks of injury, 
and ordinarily there can be no recovery for an injury sustained as a result 
of being hit by a batted ball. Brummerhoff v. St. Louis Nat'l Baseball 
Club (Mo. App.), 149 S.W. 2d 382; Quinn v. Recreation Park, supra; 
~risBon v. Minneapolis Baseball and Athletic Assn., supra. 

The plaintiff cites and relies on the decision in Cates v. Exhibition Co., 
215 N.C. 64, 1 S.E. 2d 131. However, the facts here are different. The 
cases are distinguishable. I n  any event, it was there said, as here, that 
management need not provide screened seats for unusually large crowds. 

Nor was the plaintiff entitled to have his case submitted to the jury 
on the other theory urged by him: that the management of the ball park 
was negligent in subjecting him to an extraordinary hazard by allowing 
spectators from an overflow crowd to congregate in front of him in such 
manner as to prevent him from seeing and dodging the ball by which 
he was hit. 

On this phase of the case, the plaintiff's evidence tends to show he was 
seated in the bleachers on the second row from the ground. I n  front of 
the bleachers was a mesh-wire fence about four feet high. This fence was 
about six feet from the bleachers in front of plaintiff's seat. His  line of 
vision out on the playing field was about six inches above the top of the 
mesh-wire fence. At first, the section of the bleachers in which he mas 
sitting was not crowded, but the "crowd kept coming." Finally, all seats 
were taken. The plaintiff testified that soon after the game got under 
way spectators crowded in front of him and interfered "part of the time" 
with his view of the playing field, particularly home plate. H e  said they 
were in front of him,-all along the walkway between the bleachers and 
the wire fence, from a point near the grandstand up to and beyond where 
he was sitting, and that some of the spectators made their way into the 
spaces between the fence and the playing field. 

This condition of obscured vision continued to exist, off and on, until 
the game was about half over, at  which time he was hit, At that par- 
ticular time, he said, he could not see the batter, "because a person (was) 
standing in my way inside the fence on the playing field. I did not see 
the batted ball until those in front, who were able to get out of the way, 
allowed the ball to pass through and I saw a white flash and simultane- 
ously it crashed me on the nose." Those in front "scrambled and there 
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was the ball right on me. . . . I was not able to move my body and dodge 
it, everybody was just packed in so close together that I did not have a 
chance to get myself free." 

I n  our opinion the foregoing evidence is insufficient to fix the defend- 
ant with liability on the theory of "extraordinary hazard." Especially 
so in view of the plaintiff's statements that "You could see home plate 
when you hollered out 'down in front' and they would sit. . . . I f  every- 
body had sat down, it would have been all right. . . . I would say that 
they attempted to stop people from moving around and milling about in 
front of people. There were patrolmen and po1icl:men who I assumed 
were there for the purpose of trying to control the crowd.'' 

I n  any event, the crowded condition complained of, which at  intermit- 
tent intervals obscured the plaintiff's view, obtained for some consider- 
able time before the mishap occurred. He  was fully cognizant of what 
was going on. I f ,  as the game wore on, his hazard of danger increased, 
he was aware of it nonetheless. That this is so ici epitomized by these 
frank statements of the plaintiff: "I did not get up and move because I 
had a good position. I had a seat. . . . I f  everybody had sat down, I 
would have been all right. . . . I could see when they moved out of the 
way." Thus, it would seem that the plaintiff, with full knowledge of all 
the dangers of the occasion, voluntarily assumed the risks of his situation, 
or failed to exercise due care to ~ r o t e c t  himself from the natural dangers - 
incident to his situation. And no other reasonable inference being de- - 
ducible from the evidence, the motion for nonsuit was properly allowed 
below. 38 Am. Jur., Negligence, Sec. 349, p. 1055; Brummerhoff v. 
St. Louis Nat'Z Baseball Club, supra; Gaddy v. j?. R., 175 N.C. 515, 
95 S.E. 925; ilfarshall v. R. R., a.nfe, 38, 62 S.E. 2d 489; Weston v. R. R., 
194 N.C. 210 (p. 216), 139 S.E. 237; 38 Am. Jur., 1). 845, et seq.; 52 Am. 
Jur., p..308, et seq. 

Affirmed. 
-- 

STATE v. PRESTON McMI1,LA:X. 

(Filed 23 May, 19.51.) 
1. Statutes g 5a- 

Where the language of a statute is plain and unambiguous and ex- 
presses a single, definite and sensible meaning, such meaning is conclu- 
sively presumed to be the meaning intended by the Legislature. 

2. Homicide 271- 

G.S. 14-17, as amended, gives the jury the uncontlitional and unqualified 
right to recommend life imprisonment upon its fln.ding that defendant is 
guilty of murder in the first degree, and defendant has a substantive right 
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to have the jury so instructed, and therefore a charge to the effect that the 
jury might recommend life imprisonment if the jury felt it warranted by 
the facts and circumstances, must be held for reversible error. 

APPEAL by defendant from Frizzelle, J., at September Term, 1950, of 
BLADEN. 

Criminal prosecution upon an indictment charging that defendant on 
30 July, 1950, did "unlawfully, wilfully, feloniously and of his malice 
aforethought kill and murder one Laura McMillan, against the form of 
the Statute," etc. 

Defendant, upon arraignment, pleaded not guilty. 
Upon the trial in Superior Court, the evidence offered by the State 

tends to show that defendant and Laura McMillan had been married 
about five or six years; that they lived about 100 yards from where her 
brother John H. Rhodie lived; that about 3 o'clock on afternoon of 
30 July, 1950, Laura McMillan and defendant went to house of John 
and Jessie Rhodie,-Laura came in first, and defendant about a minute 
later; that they were arguing-defendant cursing; that he cursed for 
about 30 minutes; that defendant told Laura to let's go home, and she 
said she was going to her mama's house before she went home; that 
defendant pulled Laura out of the door by the arm and knocked her down 
with his fists, and dragged her to the woodpile, about 18 feet, and got an 
axe and hit her with the back of the axe on the back of her head, knocking 
her down; that she begged him not to kill her; that he said he was going 
to kill her;  that he hit her three times, and cut her with the blade of the 
axe while she was lying down on the woodpile; that the first time he hit 
her with the axe she fell on her knees, and "the next time" he hit her she 
was lying down. And evidence for the State also tends to show that as 
defendant and Laura went out of the Rhodie's house they were cursing 
and knocking each other with their hands and fists ; that neither of them 
had any weapon, until defendant got the axe. And "for the purpose of 
the record it is admitted by counsel for defendant that the deceased came 
to her death as a result of a blow or blows from an axe." 

Defendant offered no evidence. His motions, aptly made, to dismiss 
the case were denied, and he excepted. 

Verdict: "Guilty of murder in the first degree, in manner and form as 
charged in the bill of indictment." 

.Judgment: Death by inhalation of lethal gas. 
Defendant appeals therefrom to Supreme Court, and assigns error. 

Atforney-General NcMullan, Assisfant Attorney-General Brdon ,  and 
Walfer  F. Brintley, Member of S t a f ,  for the Slate. 

Worth H.  Hester and R. J .  Hesfer, Jr., for defendant, appellant. 
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STATE v. MCMILLAN. 

WINBORNE, J. By assignments of error 5 and 8, predicated upon 
exceptions 5 and 6, defendant challenges the correctness of these portions 
of the charge of the court to the jury: 

"Under the law of the State at  this time, the court instructs you that if 
you return a verdict of guilty of murder in the first degree as charged in 
the bill of indictment against the defendant, then you have the right and 
the power in the exercise of your discretion to accompany that verdict 
with a recommendation of life imprisonment for the defendant, and the 
statute giving that right and authority and discretion to the jury, also 
instructs or provides that it is the duty of the court to instruct the jury 
that they do have the authority, the right and the power to accompany 
their verdict of first degree murder with a recommendation of that sort 
if they feel that under the facts and circumstances of the crime alleged 
to have been committed by the defendant, they are warranted and justified 
in making that recommendation. That is a matter to be exercised by you 
gentlemen, in your own discretion"; and 

"If the State has satisfied you upon the evidence beyond a reasonable 
doubt of the guilt of the defendant of murder in the first degree, i t  is 
your duty to so find. I f  you do so find and in the exercise of your discre- 
tion you think it proper to do so, you are authorized to accompany that 
verdict with the recommendation of life imprisonment for the defendant; 
if you do not so feel under the facts and circumstances, why then of course 
it is a matter that addresses itself to you as to whether or not you will 
make that recommendation." 

Defendant contends, and properly so, we hold, that these instructions 
are erroneous, in that they inveigh against the pro-visions of the statute, 
Q.S. 14-17, as amended by 1949 Session Laws of North Carolina, Chapter 
299, Section 1, pertaining to punishment for murder in the first degree. 
This Section, as so amended, reads as follows : "A murder which shall be 
perpetrated by means of poison, lying in wait, imprisonment, starving, 
torture, or by any other kind of willful, deliberate and premeditated kill- 
ing, or which shall be committed in the perpetration or attempt to perpe- 
trate, any arson, rape, robbery, burglary or other felony, shall be deemed 
to be murder in the first degree and shall be punished with death: Pro- 
vided, if at  the time of rendering its verdict in open court the jury shall 
so recommend, the punishment shall be imprisonment for life in the 
state's prison, and the court shall so instruct the jury." The proviso 
embraces the 1949 amendment. 

The language of this amendment stands in bold relief. I t  is plain and 
free from ambiguity and expresses a single, definite and sensible meaning, 
--a meaning which under the settled law of this State is conclusively 
presumed to be the one intended by the Legislature. Asbury v .  Albe- 
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marle, 162 N.C. 247, 78 S.E. 146; Mfg .  Co. v. Turnage, 183 N.C. 137, 
110 S.E. 779; 44 L.R.A. (N.S.) 1189; Motor Co. v. Maxwell, 210 N.C. 
725,188 S.E. 389. 

I t  is patent that the sole purpose of the act is to give to the jury in all 
cases where a verdict of guilty of murder in the first degree shall have 
been reached, the right to recommend that the punishment for the crime 
shall be imprisonment for life in the State's prison. (Compare S .  v. 
Shackleford, 232 N.C. 299, 59 S.E. 2d 825.) No conditions are attached 
to, and no qualifications or limitations are imposed upon, the right of the 
jury to so recommend. I t  is an unbridled discretionary right. And i t  is 
incumbent upon the court to so instruct the jury. I n  this, the defendant 
has a substantive right. Therefore, any instruction, charge or suggestion 
as to the causes for which the jury could or ought to recommend is error 
sufficient to set aside a verdict where no recommendation is made. 

I n  the light of these principles, we are of opinion and hold that the 
clause in the paragraph of the charge first quoted above, reading "if they 
feel that under the facts and circumstances of the crime alleged to have 
been committed by the defendant, they are warranted and justified in 
making that recommendation," and the phrase in the other quoted para- 
graph reading "under the facts and circumstances," impose unauthorized 
restrictions upon the discretion vested in the jury. 

I t  may be noted that we are here dealing with a different factual situ- 
ation from that involved in S. 2). Johnson, 218 N.C. 604, 12 S.E. 2d 278, 
and those in the cases referred to there in the main opinion of the Court. 

The Attorney-General for the State, and counsel for defendant cite 
decisions of the Supreme Court of the United States, and of the courts 
of last resort in other States treating the subject of recommendation of 
mercy by a jury, and the effect of such recommendation on question of 
punishment of the accused. They are of interest, and persuasive, but not 
controlling here. For annotations on the subject, see 17 A.L.R. 1117, 
87 A.L.R. 1362, 138 A.L.R. 1230. 

For error pointed out, it is ordered that there be a 
New trial. 

STATE v. HERMAN SIPES. 

(Filed 23 May, 1951.) 
1. Robbery la- 

Robbery is the felonious taking of personal property from the person of 
another, or in his presence, without his consent, or against his will, by 
violence, intimidation or putting in fear, the degree of force being imma- 
terial so long as it compels the victim to permit the taking. 
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Force as an element of robbery may be actual or constructive ; construc- 
tive force being all means, including demonstrations of force or menaces, 
by which the victim is put in fear sufficient to suspend the free exercise of 
his will or prevent him from resisting the taking. 

3. Robbery § 3- 
Evidence tending to show that defendant and two other men unknown 

to the prosecuting witness directed the witness to get into defendant's car, 
that he was driven to a secluded spot where his knife was taken away from 
him and thrown away, and that defendant then took the witness' pocket- 
book containing fifteen dollars, the three being together with one of them 
having his hand in his pocket in such a manner as to lead the witness to 
believe he had some weapon, and that the witness surrendered his money 
from fear, is held sufficient to overrule defendant's motions to nonsuit in 
a prosecution for robbery. 

APPEAL by defendant from Clement, J., December Term, 1950, GUIL- 
FORD (High Point  Division). 

Criminal prosecution on bill of indictment charging the defendant with 
the commission of the crime of robbery with the use or threatened use 
of firearms. 

On the night of 11 August 1950, Luther Coble went to the West Green 
Tavern in High Point  for  a bottle of beer. H e  wa,3 approached by de- 
fendant who suggested they match for a drink. Cohle won. Sipes then 
suggested they match for 50 cents. Defendant won and then suggested 
they match for $1. Coble won. The defendant refused to pay, and they 
started arguing. The man behind the counter ordered them to leave. 
They went out, and two other men came u p  and said, "A11 right, Coble, 
come and let's get in Sipes' car." One of them had his hand in  his pocket. 
Not knowing what the man had in  his pocket, but thinking he might have 
a weapon, Coble got in the car. The  three other men also got in and Sipes 
drove down behind the railroad cafe into an  old cement mixing plant, 
turned around, and told Coble to get out. H e  asked Coble if he had a 
knife. Coble replied in the affirmative and gave hie knife to  Sipes who 
threw i t  away. H e  then took Coble's pocketbook, took out $15, and hit  
Coble in the face. Coble ran  away and called the police. Later, Sipes 
was arrested in the tavern where he and Coble first met. Sipes denied he 
had ever seen Coble. Coble testified that  he went with the three men 
because he was scared and gave u p  his pocketbook because he did not 
know whether they had a gun. After Sipes was arrested he told Coble 
"he would pay me my  money back if he could and told me a t  first, I will 
give you your money back if you don't appear i n  court against me and i t  
will be easier on each of us." 
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There being no sufficient evidence of the use of firearms, the court sub- 
mitted the cause to the jury on the count of robbery. There was a verdict 
of guilty. The court pronounced judgment on the verdict and defendant 
appealed. 

9ttorney-General McMullan, Assistant Attorney-General Bruton, and 
Charles G. Poulell, Jr., Member of S t a f ,  for the State. 

Yo&, Morgan & York for defendant appellant. 

BARNHILL, J. Only one question is presented for decision. I s  the 
evidence, considered in the light most favorable to the State, sufficient to 
repel defendant's motion to dismiss as in case of nonsuit? 

Robbery is the felonious taking of personal property from the person 
of another, or in his presence, without his consent, or against his will, by 
violence, intimidation or putting in fear. S. v. Bell, 228 N.C. 659, 46 
S.E. 2d 834; S. v. Lunsford, 229 N.C. 229, 49 S.E. 2d 410. 

The degree of force is immaterial so long as it is sufficient to compel 
the victim to part with his property or property in his presence, and the 
element of force may be actual or constructive. S.  v. Sawyer, 224 N.C. 
61, 29 S.E. 2d 34. 

"Constructive force" includes all demonstrations of force, menaces, 
and other means by which the person robbed is put in fear sufficient to 
suspend the free exercise of his will or prevent him from resisting the 
taking. S .  v. Sawyer, supra. 

The evidence tested by these controlling principles leads to the con- 
clusion that it is sufficient to support the verdict. 

Defendant and two other men unknown by Coble directed him to get 
into defendant's automobile. He  was driven to a secluded mot. His 
knife was taken and thrown away. Defendant then took his pocketbook 
containing $15. There were three to one, and one of the three had his 
hand in his pocket in such manner as to lead Coble to believe he had 
some weapon. Coble was put in fear and his money was taken from his 
person by defendant and his companions. Whether in so doing they com- 
mitted the crime of robbery was for the jury to decide. 

I n  the trial below we find 
No error. 
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STATE v. HANIRAL WOOD. 

(Filed 23 May, 1951.) 
Criminal Law s 40b- 

Where defendant does not go upon the stand, his evidence of good char- 
acter is substantive evidence bearing directly on the question of his guilt 
or innocence upon the theory that a man of good character is unlikely to 
do a dishonest or immoral act inconsistent with the record of his past life. 

Criminal Law § 42d- 

Evidence of good character of witnesses for the :prosecution is corrobo- 
rative and relevant and material only as bearing upon the credibility of 
their testimony. 

Criminal Law kij 53j- 
A charge to the effect that the character evidence of defendant and the 

character evidence of witnesses for the prosecution constituted substantive, 
direct evidence, must be held for reversible error. 

Criminal Law § 77d- 

The Supreme Court is bound by the record as certified. 

APPEAL by defendant from Hatch,  Special Judge, October Term, 1950, 
CUMBERLAND. New trial. 

Criminal prosecution on bill of indictment charging the defendant with 
the commission of the crime of incest. 

There was evidence the defendant committed the crime charged. The 
State offered evidence of the good reputation of t h €  prosecutrix and her 
grandmother, witnesses for the State. While defendant did not testify 
in his own behalf, he likewise introduced evidence of his good reputation. 

There was a verdict of guilty. The court pronounced judgment on the 
verdict, and defendant appealed. 

Attorney-General McMullan, Assistant Atto.rneyGenera1 Moody, and 
C'harles G. Powell, Jr., Member of Staff ,  for the State. 

John  H.  Cook, George S .  Quillen, and Everette Doffermyre for defend- 
ant appellant. 

BARNHILL, J. I n  its charge the court instructed the jury as follows: 
('Character testimony, gentlemen of the jury, is siibstantive testimony; 

that is, i t  is different than corroborative testimony. I t  is testimony that 
is direct from that person that testifies on the witness stand that a person 
has a good character and reputation, that is, direct to that point and that 
you should believe what that witness has testified to, whoever the witness 
might be." 
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This must be held for error. 
The charge as it appears in this record makes no distinction between 

evidence of the good reputation of witnesses other than the defendant and 
of the defendant himself. 

When the defendant does not go on the witness stand, but puts his good 
reputation in issue, such testimony constitutes substantive evidence. Sub- 
stantive evidence is direct evidence and direct evidence is that which 
immediately points to the question at  issue. I t  is positive in character 
and is to be considered by the jury as bearing directly upon the issue of 
defendant's guilt or innocence of the crime charged, upon the theory that 
a man of good character who has pursued an honest and upright course 
of conduct is unlikely to deviate therefrom and do a dishonest or grossly 
immoral act, as here charged, inconsistent with the record of his past life. 
S. v. Bridgers, ante, p. 577, and cases cited. 

On the other hand, evidence of the good reputation of witnesses, other 
than the defendant, is merely corroborative in nature and is relevant and 
material only as bearing upon the credibility of their testimony. I t  is 
offered for the sole purpose of aiding the jury in determining what 
weight, if any, shall be given the testimony of the witnesses about whom 
such evidence has been offered. 

The quoted instruction draws no such distinction. I t  characterizes 
evidence of good reputation as substantive evidence, without qualification. 
I t  fails to define correctly the meaning of direct evidence and seemingly 
directs the jury that it should believe the witness about whom such testi- 
mony was offered "whoever the witness might be.'' 

I t  is entirely possible that the record is not an exact transcript of the 
charge as actually given by the court below. But we are bound by the 
record as i t  comes to this Court and must decide the questions presented 
as they appear therein. 

On authority of S. v. Bridgers, supra, the quoted instruction must be 
held for prejudicial error for which there must be a 

New trial. 

RELIABLE TRUCKING CO. v. HORACE MITCHELL PAYNE. 

(Filed 23 May, 1951.) 
1. Damages 3 10- 

Some latitude must be allowed in the pleading of special damages. 

2. Appeal and Error 3 401- 
The Supreme Court will not chart the course of the trial on appeal from 

an order upon motion to strike. G.S. 1-153. 
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3. Damages !ij 1- 
Loss of profits constitute a proper element of damage where such loss 

is the direct and necessary result of defendant's tort, and such loss may 
be recovered when capable of being shown with a reasonable degree of 
certainty. 

4. Damages !ij 10: Pleadings !ij 31- 
Plaintiff alleged that by reason of the damage to his tractor-trailer in 

the collision in suit he lost the use of same for two and one-half months 
notwithstanding erery reasonable effort for quick repair, and that it was 
impossible to rent a substitute, and alleged the approximate monthly proflt 
from the use of the trailer. Held: Defendant's motion to strike the alle- 
gations was improperly allowed. 

APPEAL by plaintiff from N o o r e ,  J . ,  April Term, 1951, of GUILFORD. 
Civil action to recover property damage and loss ar: sing from a tractor- 

trailer-automobile collision. 
Plaintiff alleges that  on 18 March, 1950, its 1946-1947 tractor-trailer 

was in collision with defendant's 1948 Oldsmobile coupe a t  the intersec- 
tion of Highways Nos. U. S. 220 and N .  ( 2 .  62 ; that  plaintiff was engaged, 
and had been for sometime, i n  hauling freight with its tractor-trailer unit, 
netting a profit of approximately $500 per month from its operation; tha t  
immediately after the collision plaintiff made every reasonable effort to 
get its trailer repaired, but was unable to do so in less than two and one- 
half months ; that  i t  was not possible to  rent a substitute in the meantime, 
and that  plaintiff's loss from the use of its trailer and in  business profits, 
i n  addition to the damage to its trailer, amounted a t  least to the sum of 
$1350, all of which resulted directly and proximately from the negligence 
of the defendant. 

There were other allegations relative to staternmts inade by the defend- 
ant  in respect of the collision and his willingness to pay for the damage 
done to plaintiff's trailer, etc. 

In apt  time, the defendant moved to strike from t h ~  complaint all alle- 
gations relative to statements alleged to have been made by him in con- 
nection with the collision, and also all allegations in respect of loss from 
the use of the trailer and loss of profits from plaintiff's business. Motion 
allowed ; exception. 

Plaintiff appeals, alleging error in striking from the complaint allega- 
tions in respect of loss of use of the trailer and loss of profits from plain- 
tiff's business during the period the trailer was undergoing repairs. 

i Smi fh ,  S a p p ,  Moore & Smith for p l a i n t i f ,  appel lant .  
W e l c h  J o r d a n  for de fendan t ,  appellee.  
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TBUCKINQ Co. v. PAYNE. 

STACY, C. J. The question for decision is whether the special damages 
pleaded by plaintiff are proper in an action to recover for alleged negli- 
gent damages to a commercial vehicle constantly needed and currently 
being used in a business enterprise. The trial court answered in the 
negative. We are inclined to a different view. 

I t  should be observed in. limine perhaps that the question is one of 
pleading, which may suggest sufficient liberality to include the greatest 
amount of damages to arise on the evidence. Parker v.  Duke University, 
230 N.C. 656, 55 S.E. 2d 189; Hill v .  Stansbury, 221 N.C. 339, 20 S.E. 
2d 308. The common-law pleading in this respect has been relaxed by 
the Code of Civil Procedure. A party may not recover all that he alleges, 
although he is limited in his recovery to his plea. For this reason some 
latitude may be expected in allegation which would not be permitted in 
the evidence. I n  other words, the plaintiff is not to be put in a straight- 
jacket in drafting his complaint, Terry  v.  Ice & Coal Co., 231 N.C. 103, 
55 S.E. 2d 926, nor is the Court disposed to chart the course of the trial 
on motions to strike. G.S. 1-153; Parlier c. Drum, 231 N.C. 155, 56 
S.E. 2d 383; Pemberton v. Greensboro, 205 X.C. 599, 172 S.E. 196. 

I t  is true that at  common law and in some of the earlier decisions loss 
of profits from a business enterprise, occasioned by the negligent damage 
to property, was regarded as too remote, uncertain and speculative to be 
included in the recoverable damages for the tort. Jones v. Call, 96 N.C. 
337, 2 S.E. 647; Sledge v. Reid, 73 N.C. 440; Boyle v. Reeder, 23 
N.C. 607. And even now such is still the rule in respect of certain busi- 
nesses where the profits are speculative, contingent or uncertain. Thomp- 
son V .  S .  A. L. R y .  Co., 165 N.C. 377, 81 S.E. 315; Brewington v. Lough- 
ran, 183 N.C. 558, 112 S.E. 257, 28 A.L.R. 1543. 

The earlier rule has been modified, however, not only in respect of 
pleading, but also in regard to the scope of the recovery, especially in 
actions purely of tort. 15 Am. Jur.  556; Jo.hn.son v. R. R., 140 N.C. 574, 
53 S.E. 362. I n  the case just cited, it was held (as stated in the 3rd sylla- 
bus) : "Where the profits lost by defendant's tortious conduct, proxi- 
mately and naturally flow from his act and are reasonably definite and 
certain, they are recoverable ; those which are speculative and contingent 
are not." This was followed with approval in Lumber Co. v. Power Co., 
206 N.C. 515,174 S.E. 427. 

Under the modern rule, then, it may be said that lost profits constitute 
a proper element of damage where such loss is the direct and necessary 
result of the defendant's wrongful conduct, and such profits are capable 
of being shown with a reasonable degree of certainty. Steffan v. Netkel- 
man, 223 N.C. 154, 25 S.E. 2d 626; Binder v. Acceptance Corp., 222 
N.C. 512, 23 S.E. 2d 894; Wilson v. Motor Lines, 207 N.C. 263, 176 S.E. 
750; Anno. 169 R.L.R. 1074; 15 Am. Jur .  558. 
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A t  any rate, i t  would seem that  the present challenged allegations in  
the complaint ought to survive a motion to strike if only the loss of use 
and profits are permitted to be shown in evidence and. considered in arriv- 
ing a t  the amount of damages sustained though not in themselves furnish- 
ing the proper measure of damages. J0hnso.n v. R. R., supra;  Jones  v. 
Call ,  supra;  15  Am. Ju r .  791. 

The allegations stricken and brought forward on the appeal should be 
allowed to remain in  the complaint. The exceptions to those not brought 
forward in  plaintiff's brief are of course abandoned. Rule 28. 

Error  and remanded. 

E. M. BRASWELL, ADMINISTRATOR OF RICHARD N. McCORMICK, DECEASED, 
v. ATLANTIC COAST LINE RAILROAD COMPANY. 

(Filed 23 May, 1951.) 
Process Sa- 

Where defendant has been duly served with sum,mons, together with a 
copy of an order extending the time for filing complaint, and within that 
time complaint is properly filed with copy, defendant is in court and the 
action may not be summarily dismissed for lack of service of process, the 
effect of plaintiff's failure to see that the clerk malit? the proper order and 
the sheriff serve copy of the complaint. (G.S. 1-121) being that defendant 
is not compelled to plead until the requirements of the statute are observed. 
Plaintiff would not be entitled to judgment by default for want of an 
answer until elapse of the time prescribed by G.S. 1-125 for answering. 
Ch. 1113, Session Laws of 1949. 

APPEAL by plaintiff from P a t t o n ,  Special  J z d g e ,  February Term, 1951, 
of CUMBERLAND. Reversed. 

Defendant's motion, on special appearance, to dismiss the action fo r  
want of proper service of process was allowed, and the plaintiff appealed. 

hTance & B a r r i n g t o n  and  Rober t  H.  D y e  for plaint i f f ,  appel lant .  
Shepard  & W o o d  for de fendan t ,  appellee. 

DEVIN, J. The defendant's motion was based on the following uncon- 
troverted facts: Summons in the above entitled action was issued 16 No- 
vember, 1950, and a t  same time order mas made by the clerk extending 
the time for filing complaint for 20 days. The summons and copy of the 
order of extension were duly served on the defendant on the same day. 
On 5 December following, and within the 20 days, plaintiff filed his com- 
plaint, but no order mas made by the clerk directing the sheriff to serve 
a copy of the complaint on the defendant, and the s:heriff did not within 
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10 days make such service. G.S. 1-121. Nor does i t  appear that copy of 
the complaint has since been served by the sheriff. On the hearing below 
the plaintiff offered for the consideration of the court a petition filed 
1 December, 1950, by attorneys for this defendant in a companion case 
praying for additional time within which to answer the complaint which 
had been filed in that case on the ground that i t  would be impractical to 
answer in that case until the complaint in this action should have been 
received. I n  the judgment appealed from the court recited that a copy 
of the complaint in this action '(some time after December 5, 1950," had 
come into the possession of one of counsel for the defendant. On this 
showing judgment was entered allowing defendant's motion and dismiss- 
ing the plaintiff's action. 

The inconvenience formerly experienced in the prosecution of civil 
causes due to the delays in filing pleadings finally resulted in the change 
in procedure (Ch. 66, Public Laws 1927), which required that the com- 
plaint be filed at  the time of issuance of summons and a copy delivered 
to the defendant at  the time of service of the summons, with provision 
authorizing the clerk by order to extend the time for filing the complaint 
for 20 days, copy of order to be delivered to defendant. I n  that case 
when complaint was filed plaintiff was required to file a copy thereof, and 
to furnish additional copies on notice to the plaintiff from the clerk. 
There was then no provision for service of a copy of the complaint on the 
defendant by an officer. I n  Wilson v. Robinson, 224 N.C. 851, 32 S.E. 
2d 601, where no copies of the complaint were left with the clerk or 
defendant, judgment by default was set aside and this ruling was affirmed 
here on appeal, though on another ground. 

However, by Chapter 1113, Session Laws 1949, i t  was provided that 
where complaint mas filed after the order extending the time, a copy of 
complaint should be served on the defendant by the sheriff under order 
of the clerk. Section 1 of this statute contains these provisions: "When 
the complaint is not filed at the time of the issuance of the summons the 
clerk shall, when the complaint is filed, make an order directing the sheriff 
to serve a copy of such complaint on each of the defendants by delivery 
of a copy thereof to each of them, and the sheriff shall within 10 days 
make such service and make written return on the paper containing the 
order issued to him . . ." But in section 2 of the Act of 1949, in amend- 
ing G.S. 1-125, there is the following additional provision: "If the time 
is extended for filing complaint, and a copy of the complaint, when filed, 
is not served on the defendant, then, in such case, said defendant shall 
have 30 days after the date of the sheriff's return showing that service 
was not made of such complaint, pursuant to G.S. 1-121, or the defendant 
shall have 30 days after the final day fixed for filing the complaint, which- 
ever is the later date, in which to plead." 
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I t  will be noted that the first section of the Act of 1949 makes no pro- 
vision as to the effect of failure to serve copy of complaint filed after the 
summons and the order of extension hare been served, but we think con- 
struing this section with section 2 of the Act (now codified as amendment 
to G.S. 1-125) it is obvious it was not the intent of the Legislature that 
failure of the clerk to make the order or the sheriff to serve a copy of the 
complaint which has been filed in apt time, should necessitate dismissal 
of the action, but rather that the defendant would not be required to plead 
until "30 days after the date of the sheriff's return showing that service 
was not made of such complaint pursuant to G.S. 1-1 21." 

Where the defendant has been duly served with sunlmons together with 
a copy of the order extending the time for filing complaint, and within 
the time the complaint is properly filed with copy, the defendant is in 
court and the plaintiff's cause may not be summarily dismissed for lack 
of service of process. 

While diligence is required in the prosecution of an action (Pepper v. 
Clegg, 132 N.C. 312, 43 S.E. 906; Johnson v. Sidhury, 225 N.C. 208, 
34 S.E. 2d 67)) and it was incumbent upon the plaintiff here to see that 
the clerk made the order and the sheriff served the copy of the complaint, 
the penalty for failure so to do, imposed by the statute, is that his adver- 
sary is not compelled to plead until the requirements of the statute are 
observed, nor would the plaintiff be entitled to judgment by default for 
want of an answer until the time prescribed by G.S. 1-125 within which 
to answer has elapsed. 

The judgment dismissing the plaintiff's action was improvidently 
entered and must be 

Reversed. 

NATIONAL SURETY CORPORATION v. VAN B. SHARPE AND LOUISE R. 
SHARPE, TRADING AND DOING BUSINESB AS CARTHAGE WEAVING CO. 

(Filed 23 May, 1951.) 
1. Partnership 8 14- 

Where the debts of a partnership are in excess of its assets, the receiver 
may be ordered to take possession of property belonging to the partners 
individually, including certificates of stock in a corporation controlled by 
them but not the physical property of the corporatilsn, with the partners' 
right to homestead and personal property t'xemptions to be determined in 
due time and in an orderly manner in the receivership proceedings. 

2. Appeal and Error 8 6c (8)- 
Where the sole exception is to the entering and signing of the order 

appealed from, it will be presumed that the court found facts sumcient 
to support its judgment and the judgment will be affirmed when it is 
regular in form and no error is made to appear on 1:he face of the record. 
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APPEAL by defendants from Clement, J., January Term, 1951, MOORE. 
Modified and affirmed. 

Proceeding in receivership. 
The partnership property is now in the possession of W. Lamont 

Brown, duly appointed receiver. The receivership property was ordered 
sold and creditors were restrained from pursuing their claims other than 
through the receiver. Sure ty  Corp. v. Sharpe,  ante, 83. The plaintiff 
moved the court that the receiver be ordered and directed to take into his 
possession and administer the property of the individual partners. Phil- 
lips, J., allowed the motion and issued an order restraining the defendants 
from selling any of the property of the Moore Central Railroad Company, 
of which they are the principal stockholders, and set the rule to show 
cause for hearing 13 January 1951. The hearing on the rule was con- 
tinued to be heard before Clement, J., at the January Criminal Term of 
Moore County Superior Court. When the cause came on to be heard, the 
court entered its order directing the receiver to take into his possession 
"all of the property of the defendants, both individually and as partners, 
which has not heretofore been taken into his possession . . ." The right 
of creditors to a marshalling of the assets was expressly reserved. 

Defendants excepted to the order entered and appealed. 

J o h n  M.  Sprat t  and Carroll & Steele for appellee Y o r k  Mills, Inc.  
Seawell & Seawell for defendant appellants. 

B~LRNHILL, J. The order entered in effect extended the receivership 
to include the property belonging to the defendants individually. I t  was 
made to appear that the debts of the partnership alone are many times 
in excess of the value of the partnership property. The only exception 
in the record is to the "entering and signing order dated January 24, 
1951." I t  is presumed that the court found facts sufficient to support his 
order. Hall  v. Conch Co., 224 N.C. 781, 32 S.E. 2d 325; Craver v. 
Spaugh,  227 N.C. 129, 41 S.E. 2d 82. The judgment is regular in form 
and no error is made to appear on the face of the record. Ruder v. Coach 
Co., 225 N.C. 537, 35 S.E. 2d 609; Roach v. Pritchef t ,  228 N.C. 747, 
47 S.E. 2d 20; Russos v. Bailey, 228 N.C. 783, 47 S.E. 2d 22. 

However, the record does leave in  doubt whether the order directs the 
receiver to receive and take into his possession the physical property of 
Moore Central Railroad. The receiver is entitled to the certificates of 
stock held by defendants or which have been wrongfully conveyed by them 
to defeat the rights of creditors, but not to the physical property and 
assets of the corporation. Let the order be so modified. 

The right of the defendants to homestead and personal property exemp- 
tions is not precluded by the order. This and other questions defendants 
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sought to debate on this appeal will be heard and dec:ided in due time and 
in an orderly manner. 

The order entered, as herein modified, is affirmed. 
Modified and affirmed. 

NATIONAL SURETY CORPORATION, PORK MILLS, INC., AND ALL OTHEB 
CREDITORS WHO DESIRE TO MAKE THEMSELVES PARTIES TO THIS ACTION, 
v. VAN B. SHARPE AND LOUISE R. SHARPE, CO-PARTNERS, TRADING AND 

DOING BUSINESS AS CARTHAGE WEAVING COMPANY. 

(Filed 23 May, 1951.) 
1. Receivers 11- 

Motion in the cause is the proper procedure to rec,sll the order of sale or 
restrain sale by the receiver thereunder. 

2. Judges 8 %I- 

A judge has no jurisdiction to hear a motion made without notice to the 
adversary in a cause pending in a county outside the district of his resi- 
dence and outside the district he is riding. 

S. Appeal and Error 8 S l e -  
Where an act sought to be restrained has been done pending appeal, the 

question becomes moot and the appeal will be dismissed. 

APPEAL by 0. B. Taylor, creditor, from Phillips, J., in Chambers in 
Rockingham, 9 April 1951, MOORE. 

Proceeding in receivership. 
On 24 February 1951, Phillips, J., entered an order directing the 

receiver to sell the receivership property at  public auction. The property 
was duly advertised for sale. On 30 March 1951, 0. B. Taylor, a creditor, 
appeared before Will iam, J., at Sanford, N .  C., and entered a motion in 
the cause, in affidavit form, that the receiver be restrained and enjoined 
from making said sale. Will iam, J., issued a temporary restraining 
order and notice to the receiver to appear before Phillips, Resident J., 
14 April, and show cause, if any he has, why the restraining order should 
not be continued to the final hearing. 

The order having been duly served, the receiver, on 2 April, appeared 
before Clement, J., and also Phillips, J., and moved that said order be 
vacated for the causes set forth in his motion. Both judges set the hear- 
ing on said motion before Phillips, J., in Chambers a t  Rockingham, 
7 April. Phillips, J., later continued the hearing until 9 April. On the 
day appointed, Phillips, J., after hearing the evidence and argument of 
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counsel, entered an order dissolving the temporary restraining order. 
Taylor excepted and appealed. 

Seawell & Seawell for 0. B .  Taylor, appellant. 
W. D. Sabiston, Jr., and Carroll & Steele for receiver appellee. 

BARNHILL, J. As the property in controversy was in the possession of 
the receiver under order of court, a motion in the cause to recall the order 
of sale or to restrain the sale was the proper procedure. But the motion 
was made out of the county and out of the district without notice and 
before a judge who was neither the resident judge nor the judge riding the 
district. Said judge was without jurisdiction to hear a motion in a 
cause pending in Moore County. For this reason alone, if for no other, 
the restraining order was properly dissolved and vacated. 

Furthermore, it is conceded here that pending this appeal the sale was 
had and the property was sold as ordered and advertised. The question 
the appellant now seeks to present is academic. Saunders v. Bulla, 232 
N.C. 578, 61 S.E. 2d 607. The motion of the receiver to dismiss the 
appeal must be allowed. 

Appeal dismissed. 

STATE v. M. B. WILKES. 

(Filed 23 May, 1951.) 
1. Criminal Law 8 1- 

Prosecution for violating a parking meter statute which provides that 
the punishment shall be a fine of fifty dollars or imprisonment not exceed- 
ing thirty days is in the exclusive original jurisdiction of a justice of the 
peace, and indictments originating in the Superior Court should be quashed 
on motion. G.S. 14-4, 7-63, 7-129, Constitution of N. C., Art. IV, sec. 27. 

2. Indictment 8 13- a 

An indictment may be quashed for lack of jurisdiction of the court to 
try the case. 

8. Criminal Law 8 83-- 

Where quashal of indictments in the Superior Court is correct because 
the court was without jurisdiction to try the case, the judgment of dis- 
missal will not be disturbed on appeal irrespective of the reason assigned 
by the lower court for dismissal. 

4. Appeal and Error g 401: Criminal Law 8 811- 
The Supreme Court will not pass on a constitutional question until the 

necessity for doing so has arisen. 
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APPIUL by the State from Sink, J., at the November Term, 1950, of 
SCOTLAND. 

The grand jury returned two indictments against the defendant, M. B. 
Wilkes, at  the November Term, 1950, of the Superio:r Court of Scotland 
County charging that on two occasions during the preceding month he 
parked his automobile next to a parking meter in a parking meter zone 
within the corporate limits of the Town of Laurinburg, a municipality, 
without depositing the required fee in such parking meter in violation of 
a parking meter ordinance enacted by the governing hody of the Town of 
Laurinburg under the authority of Chapter 66 of the 1947 Session Laws 
of North Carolina. The indictments were consolidtited by consent for 
the purpose of trial. Before pleading, the defendant moved to quash the 
indictments upon the ground that the ordinance and the enabling Act 
are unconstitutional. The court sustained the motion for the reason 
assigned, and entered judgment quashing the indictments and discharging 
the defendant. The State appealed under G.S. 15-179, assigning this 
ruling as error. 

Attorney-General MciZlullnn and James W .  Mason for the State, ap- 
pellant. 

Varser, McIntyre & Henry for the defendant, appei'lee. 

:ERVIN, J. The law apportions original jurisdiction over criminal 
cases between the Superior Court and the justice of the peace in this 
fashion : 

.I. The Superior Court has original jurisdiction of all criminal actions 
in which the punishment may exceed a fine of fifty dollars, or imprison- 
ment for thirty days. G.S. 7-63; S. v. Faublc, 154 N.C. 638, 70 S.E. 833; 
S. v. Wiseman, 131 N.C. 795,42 S.E. 826; S. v. Addington, 121 N.C. 538, 
27 S.E. 988; 5. v. Deaton, 101 N.C. 728, 7 S.E. 895; 8. v. Hollingsworth, 
100 N.C. 535, 6 S.E. 417; S. c. Edney, 80 N.C. 360; S. v. Hampton, 77 
N.C. 526. 

5. The justice of the peace has original jurisdiction of all criminal 
matters where the punishment cannot exceed a fine of fifty dollars or 
imprisonment for thirty days. N. C. Constitution, Art. IT, Sec. 27; G.S. 
7-129; 8. v. Wilkes, 149 N.C. 453, 62 S.E. 430; S. ,v. Bossee, 145 N.C. 
579, 59 S.E. 879; S. v. Davis, 129 N.C. 570, 40 S.E. 1112; S. v. Harrison, 
126 N.C. 1049, 35 S.E. 591; 8. v. Wilson, 84 N.C. 777; S. v. Dudley, 83 
N.C. 660; S. v. Jones, 83 N.C. 657; S. v. Craig, 82 N.C. 668; S. v. Ben- 
thall, 82 N.C. 664. 

The charges against defendant originated in indictments in the Supe- 
rior Court of Scotland County. This being true, the Superior Court of 
Scotland County had no jurisdiction to try the chargear for the very simple 
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reason that the parking meter ordinance of the Town of Laurinburg pre- 
scribes that "any person . . . violating any provision of this ordinance 
. . . shall be punished as provided by statute," and the statute specifies 
that "if any person shall violate an ordinance of a city or town, he . . . 
shall be fined not exceeding fifty dollars, or imprisoned not exceeding 
thirty days." G.S. 14-4; S. v. Wood, 94 N.C. 855; S. v. Threadgill, 76 
N.C. 17. 

Since an indictment may be quashed or dismissed for lack of jurisdic- 
tion of the court to try the case, the presiding judge entered the proper 
judgment irrespective of the validity of the reason assigned by him for so 
doing. S. v. Beasley, 208 N.C. 318, 180 S.E. 598; S. v. Rawls, 203 N.C. 
436, 166 S.E. 332; S. v. Harrison, supra; S. v. Styles, 76 N.C. 156. I n  
consequence, the judgment quashing the indictments must be affirmed 
without consideration of the interesting question so ably debated by coun- 
sel, i.e., the constitutionality of the ordinance and its underlying enabling 
act. This course is in keeping with the settled practice that courts do not 
pass on constitutional questions until the necessity for so doing has arisen. 
Homer v. Chamber of Commerce, 231 N.C. 440, 57 S.E. 2d 789. 

Affirmed. 

STATE v. MARION COBB. 

(Filed 23 May, 1951.) 

Criminal Law g 81c (4)- 

Where but one sentence is imposed upon a general verdict of guilty, and 
there is no error in respect to one of the counts, error relating to the other 
counts cannot be prejudicial. 

APPEAL by defendant from Sharp, h'pecial Judge, at  January Term, 
1951, of GUILE'ORD-H~~~ Point Division. 

Criminal prosecution upon warrant issued out of Municipal Court of 
the City of High Point, heard in Superior Court, on appeal thereto, on 
amended warrant charging that defendant did unlawfully (1) "barter, 
sell, give away, furnish, deliver, exchange, and otherwise dispose of" non- 
tax-paid intoxicating liquors, (2)  '(transport and import" nontax-paid 
intoxicating liquors, ( 3 )  "purchase, receive, have on hand and possess 
. . . 34 gallons" of nontax-paid liquors, against the statute in such cases 
made and provided, etc. 

Upon trial in Superior Court, the State offered evidence. Defendant 
offered none. Motions of defendant, aptly made, for judgment as of 
nonsuit on each count were denied. Defendant excepted. The court sub- 
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mitted the case to the jury only on the third count. The jury returned 
this verdict: "Defendant is guilty as charged." 

Judgment: Confinement in the common jail of Guilford County and 
assigned to work under the supervision of the State H:ighway and Public 
Works Commission for a period of twelve (12) months. 

Defendant appeals therefrom to Supreme Court and assigns error. 

Attorncy-General McMullan, Assistant Attomy-General Bmton ,  and 
Walter F. Brinkley, Member of Staff, for the State. 

Gold, McAnally & Gold for defendmt,  appellant. 

~ 'ER CURIAM. Defendant assigns as error the ruling of the trial court 
in denying his motions for judgment as of nonsuit on each count, and to 
the failure of the court to charge on each count. Manj.festly, the evidence 
offered upon the trial below is sufficient to support a verdict of guilty on 
the third count. And the charge on this count appears to be proper. 
However, the verdict is general, and the judgment imposes only one sen- 
tence. Therefore, the judgment is affirmed on authority of S .  v. Smith,  
226 N.C. 738, 40 S.E. 2d 363. 

No error. 

STATE v. M. H. McFARLAND. 

(Filed 23 May, 1951.) 

APPEAL by defendant from Clement, J., January Term, 1951, RICH- 
MOND. No error. 

Criminal prosecution under a bill of indictment which charges an 
assault with intent to commit rape. 

The trial judge, being of the opinion that there was no sufficient evi- 
dence of an intent on the part of the defendant to commit the crime of 
rape, submitted the cause to the jury on the lesser count of an assault 
upon a female, he, the defendant, being a male person over eighteen years 
of age. 

There was a verdict of guilty. The court pronounced judgment on the 
verdict and defendant appealed. 

Attorney-General McMullan and Assistant Attorney-General B m t o n  
for the State. 

Gavin, Jackson & Gavin, Jones & Jones, and D. E. McIver for defend 
ant appellant. 



N. C.] SPRING TERM, 1951. 

PER CURIAM. T h i s  cause resolved itself in to  an issue of fact.  There  
was  ample testimony offered by  the  S t a t e  t o  repel defendant's demurrer  
t o  t h e  evidence and  require i ts  submission t o  the jury. The assignments 
of e r ror  brought  fo rward  by  defendant and  discussed i n  h i s  brief fa i l  to  
disclose cause f o r  dis turbing t h e  verdict. Upon  the consideration of t h e  
whole record we find i n  the  t r i a l  

N o  error. 

IN R E :  HOUSING AUTHORITY O F  T H E  CITY O F  CHARLOTTE, N. C., 
HOUSING PROJECT N. C. 3-3. 

(Filed 7 June, 1951.) 

1. Municipal Corporations § 8d: Eminent Domain § 14- 

The hearing before the Utilities Commission of a petition of a housing 
authority for a certificate of public convenience and necessity is solely for 
the purpose of determining the public need for  such project in the particu- 
lar  community, and i t  is not required that  the petition set out a description 
of the property which the authority may select as  the situs or that  the 
owners of such property be made parties or be given notice of the proceed- 
ings before the Utilities Commission. G.S. 40-53, G.S. 157-28, G.S. 157-45, 
G.S. 157-61. 

2. Sam- 
The selection of a site for a public housing project after the issuance 

of a certificate of public convenience and necessity is within the sound 
discretion of the housing authority upon its resolution finding in good 
faith tha t  the acquisition of such property is in the public interest and 
necessary for public use, and while i t  will be presumed that  a housing 
authority has acted in good faith in  the exercise of such power, the owners 
of the property may in the condemnation proceedings challenge the selec- 
tion of the site on the ground that the authority acted arbitrarily, capri- 
ciously or fraudulently in making such selection. G.S. 40-36, G.S. 157-11, 
G.S. 157-60. 

8. Public Of3cers 9 9- 

I t  will be presumed that  public offlcials have exercised their powers in 
good faith in accord with the spirit and purpose of law. 

4. Municipal Corporations § 8d: Eminent Domain 9 14: Utilities Commis- 
sion 99 3, 6- 

In  passing upon the petition of a housing authority, the Utilities Com- 
mission determines only the public need for such project in the particular 
community, and its issuance of a certificate of public convenience and 
necessity does not give the housing authority any right, title or interest in 
real estate, even though the property be described in the petition, and 
therefore the individual property owners a re  not parties and have no right 
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to appeal from the order of the Utilities Commission. G.S. 40-53, G.S. 
157-28, G.S. 157-45, G.S. 157-51. 

6. Utilities Commission 3: Municipal Corporations g 8d: Eminent Do- 
main § 14-- 

The order of the Utilities Commission granting ar certificate of public 
convenience and necessity to a housing authority cannot be collaterally 
attacked in the eminent domain proceedings thereafter instituted by the 
housing authority when it appears that the certificate of the Utilities Com- 
mission was issued after due investigation upon its finding based upon the 
evidence that there existed in the area a need for public housing and that 
the statutory procedure had been followed. 

6. Appeal and Error 6c (3) - 
Where the evidence is not brought forward in the record it will be pre- 

sumed that there was competent evidence to support the court's findings 
of fact. 

7. Municipal Corporntions g 8d: Eminent Domain 9s 4, & 

The fact that a few isolated properties in an area sought to be con- 
demned for a public housing project are above the standard of slum prop- 
erties does not affect the public character of the trtking, and such prop- 
erties may be condemned in proper proceedings by a municipal housing 
authority. 

8.  Same- 
A municipal housing authority is given the power by G.S. 157-11 and 

G.S. 157-50 to condemn by eminent domain any real property which it 
may deem necessary for a housing project, and G.S. 40-10 does not apply 
to such proceedings. 

BARNHILL and ERVIN, JJ., dissent. 

APPEAL by petitioner and re~pondent~s from Benrzett, Special Judge, 
Janua ry  Term, 1951, of MECKLENBURQ. 

This is a proceeding to authorize the Housing -4.lthority of the City 
of Charl6tte to condemn certain lands as a site for the construction of 
400 additional units of decent, safe and sanitary lovr-rent dwellings. 

On 30 March, 1950, the North Carolina Utilitiw Commission, upon 
application of the Housing Authority of the City of Charlotte, N. C., 
issued to said Authority its certificate of public convenience and neces- 
sity for a project or projects for  the construction of not exceeding 600 
low-rent dwelling units. 

After the procurement of the certificate of public convenience and 
necessity for the project or projects, the Housing Authority adopted a n  
appropriate resolution declaring that  the acquisition of the property 
described therein was in the public interest and necessary for public use, 
as required by G.S. 157-11 and 157-50. 
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Thereafter, said Housing Authority filed a petition with the Clerk of 
the Superior Court of Mecklenburg County to condemn the respective 
properties described in the aforesaid resolution as a site upon which to 
erect 400 low-rent dwelling units, as provided in the Public Works Emi- 
nent Domain Law, G.S. 40-30 to G.S. 40-53, inclusive. Attached to and 
incorporated therein by reference was a copy of the certificate of public 
convenience and necessity issued by the North Carolina Utilities Com- 
mission. 

I n  apt time, the owners of 31 out of 109 parcels of land compromising 
the site described in the petition, challenged the validity of the condem- 
nation proceeding. After hearing, the Clerk of the Superior Court 
held that the proceeding was invalid as to respondents who owned and 
resided in homes located in the area sought to be condemned, but valid 
as to all others. Whereupon the Housing Authority and respondents who 
did not own homes appealed to the Superior Court. 

When this cause came on for hearing in the Superior Court, counsel 
for all parties stipulated as follows: 

"1. That no notice was given the owners of the subject property of any 
proceeding before the Utilities Commission. 

2. That the subject property was not described in the certificate of 
convenience and necessity. 

3. That the subject property had not been selected as the site for this 
project at  the time the Utilities Commission made its investigation, 
entered its order and issued its certificate. 

4. That no order of the Utilities Commission was served on the owners 
of the subject property prior to the institution of this eminent domain 
proceeding. 

5. That the Housing Authority of the City of Charlotte is established 
and exists in conformity with the provisions of Chapter 157 of the Gen- 
eral Statutes of North Carolina. 

6. The Rousing Authority of the City of Charlotte is a corporation 
of the type enumerated in G.S. 157-50. 

7. The Housing Authority of the City of Charlotte did pass an appro- 
priate resolution as required by G.S. 157-11 and 157-50. 

8. That no notice was given to the individual respondents of the action 
of the Housing Authorities in the adoption of the foregoing resolution. 

9. The prorisions of G.S. 40-36 with regard to notice have been com- 
plied with. 

10. The court may hear the evidence and find the facts in this case. 
11. That the property line map by J. W. Spratt, County Surveyor, 

dated 30 June, 1950, and filed with the petition in the office of the Clerk 
of the Superior Court of Mecklenburg County, accurately reflects the 
property which is the subject of this proceeding." 
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The court, upon hearing evidence and argument 01' co~insel, held that 
the action taken by the Housing Authority of the City of Charlotte was 
not arbitrary, capricious or fraudulent, nor was it an abuse of discretion. 
The court further found the facts to be as stipulated by counsel and 
entered its conclusions of law, as follows: 
"1. The right of eminent domain provided for in Q.S. 40-30 through 

40-53, inclusive, can be exercised for the purpose of constructing new 
loahrental housing despite the fact that the area sought to be condemned 
may not be a slum area. 

2. That no notice was required a t  the time of the adoption of a reso- 
lution by the Housing Authority of the City of Charlotte to the effect 
that the acquisition of the property described in said resolution was neces- 
sary and convenient and in the public interest for the purposes expressed 
in the Housing Authority Law. 

3. That no notice to the individual respondents of the action of the 
Utilities Commission of North Carolina was necessary for the issuance 
of a certificate of convenience and necessity, as required by Sec. 40-53 
and Secs. 157-28, 157-45, 157-51 of the G.S. of Nort21 Carolina. 

4. That no copy of the certificate of convenience and necessity need 
have been served upon the owners of property which is sought to be con- 
demned by the Housing Authority. 

5. That no notice other than that prescribed in G.S. 40-36 need have 
been given at  the time of institution of eminent domain proceedings under 
G.S. 40-30 through 40-53. 

6. That G.S. 40-10 does not apply to this proceeding and that the 
Rousing Authority of the City of Charlotte was authorized and empow- 
ered to condemn, without consent of the owners, their dwelling houses, 
yards, kitchens, gardens or burial grounds. 

7. That the Utilities Commission must hold a hearing before issuing 
a certificate of convenience and necessity for a housing project. 

8. That a certificate of convenience and necessity from the Utilities 
Commission of North Carolina mas a condition precedent to the institu- 
tion of condemnation proceedings against specific property under the 
Housing Authority Law, and that the certificate of convenience and neces- 
sity issued by the Vtilities Commission and made a part of the petition 
was null and void in that the situs of the property to be taken was not 
pufficiently described, and that the Ttilities Commi!&on did not have 
reference to any specific property and therefore did not have the subject 
matter of the action before it when it issued said certificate of conveni- 
ence and necessity, and that the action taken by the Gtilities Commission 
of the State of North Carolina map be collaterally attacked in this pro- 
ceeding." 
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Upon these conclusions of law the court entered judgment, the perti- 
nent parts of which are set out below. 

As to respondents Murphey McKnight and wife, Isabel McKnight, and 
Henry Porter and wife, Janie Mae Porter: "It is therefore, . . . 
Ordered, Adjudged and Decreed, that the Motion to Dismiss of the re- 
spondents be and the same is hereby allowed, sustained and granted, and 
the proceedings heretofore had in this matter be and the same are hereby 
dismissed, vacated, and ordered null and void. . . ." 

As to the remaining respondents: "It is Ordered, Adjudged and De- 
creed that the petition does not state a cause of action and that the demur- 
rer ore tenus and motion to dismiss be sustained and allowed as to the 
respondents. I t  is Further Ordered, Adjudged and Decreed that the 
proceedings heretofore had in this matter are void and of no effect as to 
respondents named herein." 

Petitioner, Housing Authority of the City of Charlotte, N. C., excepts 
to the judgment granting respondents hIurphey McKnight and wife and 
Henry E. Porter and wife's motion to dismiss, and further excepts to 
judgment sustaining the other respondents' demurrer ore tenus and grant- 
ing their motion to dismiss, and appeals to the Supreme Court. 

All the respondents except to the conclusions of law hereinabove set out 
numbered one to six, and appeal to the Supreme Court. 

Lassiter & Moore and Elmer E. Rower for petitioner. 
Attorney-General McMullan and Assistant Attorney-General Paylor, 

Amicus Curb.  
Elbert E. Foster for respondenfs McKnight and Porter. 
Goodman & Goodman, Sol Levine, and Wendell R. Wilmoth for re- 

spondents other than McKnight and Porter. 

DENNY, J. This Court upheld the constitutionality of the Housing 
Authorities Law enacted by the General Assembly in 1935, being Chapter 
456 of the Public Laws of 1935, and codified in our General Statutes in 
Sections 157-1 t o  157-60, inclusive, in the case of Wells v. Housing 
Authority, 213 N.C. 744,197 S.E. 693. I t  was there decided that a hous- 
ing authority created pursuant to the provisions of the Housing Authori- 
ties Law is a municipal corporation; that the act comprehends a public 
governmental purpose, and that the corporation is invested by i t  with a 
governmental function. This decision has been followed and approved 
in Cox v. Kinston, 217 N.C. 391, 8 S.E. 2d 252, and in Mallard v. HO~LS- 
ing Authority, 221 N.C. 334, 20 S.E. 2d 281. 

The respondents do not contend that the proposed project is not needed 
in the City of Charlotte, or that the proposed construction of 400 low- 
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rent dwelling units by the Housing Authority of the City of Charlotte 
is not in the public interest and necessary for public use. The findings 
of the petitioner in this respect are not challenged. Furthermore, it is 
stipulated that the Housing Authority of the City of Charlotte is a corpo- 
ration, duly established and existing in conformity with the provisions 
of the Housing Authorities Law, and that it did pass an appropriate 
resolution as a prerequisite to the institution of this proceeding, as re- 
quired by G.S. 157-11 and 157-50. Therefore, it is conceded by all parties 
that the Housing Authority of the City of Charlotte has found that the 
acquisition of the property which it seeks to acquire by eminent domain 
is in the public interest and necessary for public use. 

However, in the hearing below, the respondents challenged the validity 
of the proceeding on the ground that the petitioner had failed to observe 
all the statutory requirements governing such projetzt or projects. And 
the court concurred in this view and held the-certificate bf ~ u b h  con- 
venience and necessity was null and void because the application of the 
Housing Authority of the City of Charlotte, for such certificate, did not 
sufficiently describe the situs of the property to be taken in the condemna- 
tion proceeding as a site for the p r ~ p o s ~ d  housing project; and, also held 
that the Utilities Commission must hold a hearing before issuing a certifi- 
cate of public convenience and necessity, but that the individual respond- 
ents were not entitled to any notice with respect thereto. 

The respondents base their contentions on the provision contained in 
the following statute: "Notwithstanding any findings of public conve- 
nience and necessity, either in general or specific, by the terms of this 
article. the right of eminent domain shall not be exercised unless and until - 
a certificate of public convenience and necessity for such project has been 
issued by the utilities commission of North Carolina, and the proceed- 
ings leading up to the issuing of such certificate of public convenience and 
necessity, and the right to appeal therefrom shall be as now provided by 
law and said rights are hereby expressly reserved to all interested parties 
in said proceedings. I n  addition to the powers now granted by law to the 
utilities commission of North Carolina, the said utilities commission is 
hereby vested with full power and authority to investigate and examine 
all projects set up or attempted to be set up under the provisions of this 
article and determine the question of the public convenience and neces- 
sity for said project." G.S. 40-53. 

These identical provisions are also contained in G.S. Sections 157-28, 
-15 and -51. 

The Housing Authority of the City of Charlotte, acting in co-operation 
with the City of Charlotte, is subject to the provisions set forth in G.S. 
157-40 and subsequent sections in the Housing Authorities Law. I n  
G.S. 157-40 and in G.S. 157-48, the Legislature of North Carolina made 



N. C . ]  S P R I N G  TERM, 1951. 

a finding and declaration of necessity with respect to the need for safe 
and sanitary dwelling accommodations for persons of low income. The 
Legislature also made a similar finding which is contained in G.S. 40-31, 
which is a  art of the Public Works Eminent Domain Law. This law 
defines a "public works project" as any work or undertaking which is 
financed in whole or in part by a federal agency, as therein defined, or 
by a state public body, as therein defined, G.S. 40-32 (a) .  While it is 
said in the Housing Authorities Law, G.S. 157-3 (10) : " 'Housing proj- 
ect' shall include all real and personal property, buildings and improve- 
ments, stores, offices, lands for farming and gardening, and community 
facilities acquired or constructed or to be acquired or constructed pur- 
suant to a single plan or undertaking ( a )  to demolish, clear, remove, alter 
or repair unsanitary or. unsafe housing, and/or (b )  to provide safe and 
sanitary dwelling accommodations for persons of low income. The term 
'housing project' may also be applied to the planning of the buildings 
and improvements, the acquisition of property, the demolition of existing 
structures, the construction, reconstruction, alteration and repair of the 
improvements and all other work in connection therewith." And in G.S. 
157-41 (4) '  it is provided that a " 'housing project' shall mean any under- 
taking (a )  to demolish, clear, remove, alter or repair unsafe and unsani- 
tary housing, and/or (b) to provide dwelling accommodations for persons 
of low income, and said term may also include such buildings and equip- 
ment for recreational or social assemblies for educational. health or wel- 
fare purposes, and such necessary utilities as are designed primarily for 
the benefit and use of the housing authority and/or the occupants of such 
dwelling accommodations.'' 

We think the finding of public convenience and necessity, either in 
general or specific terms, as pointed out in G.S. 40-53, has reference to 
any finding made "either in general or specific" terms by the Legislature 
and set forth in the Housing Authorities Law, which finding shall not be 
sufficient to warrant the exercise of eminent domain in connection with 
any project authorized thereby. But a certificate of public convenience 
and necessity for such project must be obtained from the Utilities Com- 
mission-that is, the public need for such a project in a particular com- 
munity must be made to appear and a certificate of public convenience 
and necessity must be obtained before the petitioner may proceed to con- 
demn property for such a project. We do not think, however, that i t  
was the legislative intent to require a petitioner to select and describe in 
detail the land it might need for the construction of a proposed project 
before it ascertained whether or not it would be permitted to proceed with 
the project. 

1t is contended by the respondents that if the petitioner was not re- 
quired to inform the Utilities commission as to the specific property it 
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proposed to condemn as a site for its housing project, at  the time it 
applied for a certificate of public convenience and necessity, it is conceiv- 
able that the Housing Authority of the City of Charlotte, after obtaining 
such certificate, might have proceeded to condemn the property surround- 
ing the intersection of Trade and Tryon Streets in the City of Charlotte, 
as a site for its housing project, if it had so desired. However, it would 
be difficult to conceive how the officials of the HousAng Authority of the 
City of Charlotte could find in good faith that the acquisition of such 
property was in the public interest and necessary for public use. More- 
over, there is a presumption that public officials will discharge their 
duties in good faith and exercise their powers in accord with the spirit 
and purpose of the law. Kirby u. Board of Education, 230 N.C. 619, 
55 S.E. 2d 322; 31 C.J.S., Evidence, Section 146, p. 799, e f  seq., and 
cited cases. 

We know of no statutory requirement to the effeci; that the application 
of a housing authority for a certificate of public convenience and neces- 
sity in this State must contain a description of the property upon which 
the low-rent dwellings are to be located, or to require notice to the owners 
of such property of the filing of an application for iiuch certificate. The 
statute does not provide for the North Carolina Utilities Commission to 
select or approve the selection of the site for a housing project. On the 
contrary, the selection of a site for such project is vested in the housing 
authority. I n  State ex rel. Porterie v. Housing Authority, 190 La. 710, 
182 So. 725, the Court, in considering the resolution to the effect that 
certain realty was necessary for a housing project, said : "What this p r e  
vision means is that a housing authority, and not the administrative or 
executive department of a city, is to determine the propriety of locating 
a project in any particular part of the city, and that, as to that, the deci- 
sion of the housing authority is conclusive." 

I t  is our opinion, however, and we so hold, that if a local housing 
authority should act in bad faith in the selection of a site for a housing 
project, that is, if i t  should act arbitrarily, capriciously or fraudulently 
in making such selection, such action may be challenged in the proceed- 
ings to condemn the property. G.S. 40-36. But in the absence of an alle- 
gation charging that the action of the local housing authority was arbi- 
trary, capricious or fraudulent, the selection of a site for a housing project 
will not be disturbed. Brammer I ~ .  Housing Authorzty, 239 Ala. 280, 195 
So. 256. And it will be noted that in this proceeding the court below 
found as a fact that the action taken by the Housing Authority of the 
City of Charlotte was not arbitrary, capricious or fraudulent, nor was 
it an abuse of discretion, and there is no exception to such finding. 

A housing authority must do two things before it may institute a pro- 
ceeding for the taking of property under the right of eminent domain, 
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pursuant to the provisions of the Public Works Eminent Domain Law. 
G.S. 40-30 to 40-53, inclusive. I t  must obtain a certificate of public con- 
venience and necessity from the Xorth Carolina Utilities Commission 
and it must adopt a resolution "declaring that the acquisition of the 
property described therein is in the public interest and necessary for 
public use." G.S. 157-11 and 157-50. When these requirements have 
been met, the housing authority is empowered by statute to acquire by the 
right of eminent domain any real property, including fixtures and im- 
provements thereon, described in its resolution passed pursuant to the 
provisions of G.S. 157-11. G.S. 157-50. 

I n  our opinion, the North Carolina Utilities Commission has only one 
question to consider and determine in connection with an application 
of a housing authority for a certificate of public convenience and neces- 
sity, and that is whether the area within the jurisdiction of the particular 
housing authority is eligible for the construction of the low-rent dwell- 
ings proposed, within the purview of the Housing Authorities Law. The 
statute only empowers the Utilities Commission to investigate and exam- 
ine all projects set up or attempted to be set up under the provisions of 
the Housing Authorities Law to determine '(the question of the public 
convenience and necessity for said project." G.S. 40-53, 157-28, 157-45 
and 157-51. I t  is true these statutes provide for an appeal from the 
ruling of the Commission, on an application for a certificate of public 
convenience and necessity, by interested parties. The question then arises 
as to who are interested parties. The answer is found in G.S. 62-26.6, 
which provides for an appeal from a determination or decision made by 
the Utilities Commission by any party affected thereby. However, such 
affected party must file exceptions to the determination or decision within 
ten days after notice of the determination or decision. And it has been 
repeatedly held by this Court that an appeal from the Utilities Commis- 
sion is limited torparties to the proceeding, Utilities Corn. v. Rinston, 221 
N.C. 359, 20 S.E. 2d 322; Corporation Commission v. R. R., 196 N.C. 
190, 145 S.E. 19;  Corporcrtion Comwzission v. R. R., 170 N.C. 560, 87 S.E. 
785 ; IIardzoare Co. v. R. R., 147 N.C. 483, 61 S.E. 271 ; and a party is 
not affected by a ruling of the Utilities Commission unless the decision 
'(affects or purports to affect some right or interest of a party to the con- 
troversy and in some way determinative of some material question in- 
volved." Hardware Co. v. R. R., supra; Chicago B. & &. R. Co,. v. Cava- 
mgh, 278 Ill. 609, 116 N.E. 129; Zurn v. City of Chicago, 389 Ill. 114, 
59 N.E. 2d 18. -4nd the issuance of a certificate of public convenience 
and necessity for the construction of low-rent dwellings in the City of 
Charlotte is in no way determinative of any right of these respondents. 
Such certificate does not give a local housing authority any right, title 
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or interest in real estate, even though the property may be described in 
the petition for the certificate of public convenience and necessity. 

I n  the case of Chicago B. & Q. R. Co. v. Cavanagh, supra, the State 
Public Utilities Commission, after an investigation of existing conditions, 
found that public convenience and safety required a relocation of the 
petitioner's railroad tracks between certain points. The petitioner was 
directed to make such changes in the location of its; existing right of way 
as might be necessary to comply with the order, and to acquire, either by 
purchase or the exercise of eminent domain, whatever property might be 
necessary foythe purpose. The defendants contended, just as the respond- 
ents do in  the proceeding before us, that since they were not served with 
notice of the hearing or investigation, nor with a certified copy of the 
order, so that they might contest it before the Commission and appeal 
from the order, that it was not binding on them and that the petitioner 
was, therefore, not entitled to take their property under the right of 
eminent domain. The lower court concurred in this view and dismissed 
the proceeding, but upon appeal to the Supreme Court, the lower court 
was reversed. The Supreme Court of Illinois held that the statute requir- 
ing notice and giving the right of appeal applied only "to notice or service 
of an order upon some person or corporation either complained of or 
required to do something or to comply with some order, rule, or regula- 
tion. . . . The order of the Commission did not amount to an appropria- 
tion of the defendants' property or any interest in it, which could only 
be accomplished by the filing of a petition and the ascertainment and 
payment of compensation for the property, so that t h g e  was no violation 
of the due process provision of the Constitution. The defendants were 
not deprived of their property, nor of any interest therein, by the mere 
making of the order, which neither gave the petitioner any interest in or 
right to possession of the property. The General Assembly has unlimited 
power to take private property for public use, or to authorize i t  to be 
taken, upon making compensation, reserving to the property owner the 
right to contest the question whether the proposed use is public or private, 
and whether the power is to be exercised for the purpose for which it was 
conferred." 

I n  Zwn  v. City o f  Chicago, supra, the statute provided that Neighbor- 
hood Redevelopment Corporations, which were only semi-public, in 
applying for a certificate of convenience and necewity should contain a 
description of the property to be obtained, and, further, provided that 
"no steps may be taken by a redereloprnent corporation, in the process of 
slum clearance and rehabilitation, until its development plans have been 
approved by the Commission and the commission has issued its certifi- 
cate of convenience and necessity as provided in the act." The plaintiff 
contended that since the Neighborhood Redevelopment Corporation L a r  
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did not provide for notice to the property owners of the application for a 
certificate of convenience and necessity, the act was invalid. Other pro- 
visions in the act were also attacked. Judgment was entered holding 
the act invalid and enjoining the defendants from using any public funds 
in  carrying out its provisions. The judgment was reversed on appeal 
and the Court, with respect to lack of notice complained of by the prop- 
erty owners, said: "It is argued that the failure of the act to provide for 
actual notice of such hearing to the property owners constitutes a denial 
of due process of law. I t  should be kept in mind that this hearing is 
merely an application for a certificate of convenience and necessity. . . . 
It is argued that when the commission issued its certificate of convenience 
and necessity, this authorizes the corporation to proceed with the project 
and to acquire the property located within the development area by 
eminent domain. I t  is obvious, however, that no property or property 
interests are to be taken or interfered with on this hearing. I t  is simply 
one of the steps prescribed by the act in the chain of events authorizing 
the redevelopment corporation to proceed with the development and to 
acquire property by voluntary conveyance and by eminent domain for 
that purpose." 

I t  appears from the record in this proceeding that the Utilities Com- 
mission found the facts, upon which it issued the certificate of public 
convenience and necessity, from the duly verified petition of the Housing 
Authority of the City of Charlotte, and from representations of counsel 
for the petitioner. By consent of counsel for all parties the petition of 
the Housing Authority of the City of Charlotte was not made a part of 
the record. However, the findings of fact and conclusions of law are set 
out in the order of the Commission, and they are sufficient to support the 
order. Among other things, the Commission found that the City of 
Charlotte, after having made due investigation, found and determined 
that there exists in the City of Charlotte a need for an additional 600 
units of decent, safe and sanitary low-rent dwellings, and adopted a 
resolution to that effect in a regular meeting on 21  December, 1949; and 
that the City of Charlotte had entered into a co-operative agreement with 
the Housing Authority of the City of Charlotte, as required by the Public 
Housing Administration. And since the evidence upon which the Utili- 
ties Commission made its findings of fact is not brought forward, it will 
be presumed that there was competent evidence to support its findings, 
Carter v. Carter, 232 N.C. 614, 61 S.E. 2d 711; Hughes v. Oliver, 228 
N.C. 680,47 S.E. 2d 6 ;  Roach v. Pritchett, 228 N.C. 747,47 S.E. 2d 20; 
Radeker v. Royal Pines Park, Inc., 207 N.C. 209, 176 S.E. 285; and the 
order of the Utilities Commission granting the certificate of public con- 
venience and necessity may not be attacked in this proceeding. 
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I n  our opinion the record supports the view that the petitioner herein 
complied with the preliminary requirements of the Housing Authorities 
Law prior to the institution of the proceeding for the condemnation of the 
respondents' parcels of land. And since i t  is conceded that the notices 
required by the Public Works Eminent Domain Law, G.S. 40-36, have 
been given in accordance with the provisions of the statute, the judgment 
dismissing the proceeding should be reversed. 

We have in effect heretofore considered and passed upon all but two 
of the exceptions entered by the respondents to the court's conclusions of 
law, made in the hearing below, in our consideration of the petitioner's 
appeal. 

The respondents excepted to and assign as error the ruling of the court 
below to the effect that the right of eminent domain provided for in  G.S. 
40-30 to 40-53, inclusive, may be exercised for the purpose of constructing 
low-rent dwellings despite the fact that the area sought to be condemned 
may not be a slum area. 

I n  the selection of a location for a housing projecb as authorized under 
the Housing Authorities Law, the project may be built either in a slum 
area which has been cleared, or upon other suitable site. The housing 
authority is given wide discretion in the selection and location of a site 
for such project. Housing Authority v. Higginbotham, 135 Texas 158, 
143 S.W. 2d 79, 130 A.L.R. 1053 ; Riggin v. Dockzoeiler, 15 Cal. 2d 651, 
104 P. 2d 367; Chapman v. Eluntington W. T7a. Housing Authority, 121 
W. Va. 319, 3 S.E. 2d 502; Stockus v. Boston Hoiising Authority, 304 
Mass. 507, 24 N.E. 2d 333; Ho~ising Authority of the City of Oakland 
v. Forbes, 51 Cal. A. 2d 1, 124 P. 2d 194. And the fact that a few isolated 
properties in an area may be taken and dismantled which are above the 
standard of slum properties, or that some few desirable homes will be 
taken, will not affect the public character of the condemnation proceeding. 
Blakemore v. Cincinnati Metropolitan liozising Aut,hority, 74 Ohio App. 
5, 57 N.E. 2d 397; I n  re Edward J .  Jofries Home Housing Project of 
Detroit, 306 Mich. 638, 11 N.W. 2d 272. 

The respondents also except to the ruling of the court below to the 
etl'ect that G.S. 40-10 does not apply to this proceeding, and that the 
Housing Authority of the City of Charlotte may c'ondemn, without the 
consent of the owners, their dwelling houses, yards, kitchens, gardens, or 
burial grounds. 

We concur in the ruling of the court below. The Housing Authorities 
Law expressly gives the housing authority, created pursuant to the act, 
the power to obtain by eminent domain any real property, including the 
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improvements and fixtures thereon, which i t  may deem necessary for the 
construction of a housing project. G.S. 157-11 and 157-50. 

All the exceptions of the respondents to the court's conolusions of law 
are hereby overruled, and the judgment from which the petitioner appeals 
is reversed and remanded for further proceedings in accord with this 
opinion. 

Reversed and remanded. 

BARNHILL and ERVIN, JJ., dissent. 

MOUNT OLIVE MANUFACTURING COMPANY, INC., v. ATLANTIC COAST 
LINE RAILROAD COMPANY. 

(Filed 7 June, 1951.) 
1. Railroads § 4- 

The evidence in this case, taken in the light most favorable to plaintiff, 
is held suflcient to be submitted to the jury on the issue of the negligence 
of the defendant railroad company in causing a collision with plaintieP's 
automobile a t  a grade crossing. 

8. S a m e  
Evidence tending to show that an oBcer of plaintiff corporation was 

told to more plaintiff's car so that a spur track into the property could be 
used, that in doing so he had cleared the spur track and was on the siding 
track when the car was struck by the backing, shifting train, and that 
under the circumstances, and in accordance with custom, he expected the 
train to go upon the spur rather than continue upon the siding, (8 held not 
to di~close contributory negligence as a matter of law on his part in driv- 
ing the car upon the siding in front of the oncoming train. 

3. Negligence 5 10- 
The doctrine of last clear chance does not arise unless a sufficient length 

of time elapses after plaintiff has put himself in a position of peril by his 
own negligence for defendant to discover such peril and appreciate plain- 
tB's  danger in time to avert the accident. 

4. Trial 8 36- 
I t  is error for the trial court to submit an issue when there is no evi- 

dence to support an afflrmative finding thereon by the jury, or if the evi- 
dence is so slight as not reasonably to warrant the inference of fact in 
issue or leaves the matter in mere conjecture. 

5. Railroads 8 4: Negligence !j 21- 
Evidence tending to show that plaintiff's agent drove plaintiff's car upon 

a railroad siding such a short distance in front of defendant's moving 
train that the engineer could not have done anything in time to have 
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avoided the collision, is held insufficient to support the submission of the 
issue of last clear chance. 

6. Negllgencc 8 % 

Where the jury answers the issues of negligence, contributory negligence 
and last clear chance all in the affirmative, and the submission of the issue 
of last clear chance was erroneous because not supported by the evidence, 
defendant is entitled to judgment. 

JOHNSON, J., dissenting. 

APPEAL by defendants from Carr, J., at October Civil Term, 1950, of 
WAYNE. 

Civil action to recover for damage to automobile of plaintiff sustained 
in collision with engine of defendant allegedly resdting from actionable 
negligence of defendant. 

Plaintiff, in its complaint, makes substantially these allegations: 3. 
That on 20 January, 1949, at  about three o'clock p.m., while defendant, 
through its railroad employees, was engaged in moving cars in and 
through Bell Siding and Byrd Spur, adjacent to .properties of plaintiff, 
it moved its engine and one or two cars northwardly into the Bell Siding 
approxin~ately one hundred feet north of the switch where the Byrd Spur 
enters into the Bell Siding; that before doing this, defendant through its 
conductor, in charge of the movement of said engine and cars, instructed 
S. B. Taylor, officer of plaintiff, to have moved an automobile belonging 
to Shelton Taylor, which had been parked close to the east side of Bell 
Siding; that after S. B. Taylor had moved this automobile, he was re- 
quested and instructed by the conductor to move the plaintiff's automobile, 
which was parked in front of plaintiff's office close to the Byrd Spur, in 
order that defendant's engine and cars, which werrb then in Bell's Siding, 
north of plaintiff's office as aforesaid, might be moved into the Byrd Spur, 
through the switch connecting the two tracks ; that S. B. Taylor, pursuant 
to said request and instructions, proceeded to move the plaintiff's auto- 
mobile, so located, over the driveway across Bell Siding toward the east 
side of Center Street "as he had been accustomed tc~ doing on innumerable 
and similar occasions to enable the said railroad engine and cars to be 
moved from the Bell Siding into the Ryrd Spur track, well knowing that 
in order to make such movement it was necessary for the railroad em- 
ployees to shift the switch at  the junction of the two tracks before such 
movement could be made" ; that S. B. Taylor, "relying upon said instruc- 
tion and the fact that the switch had to be changed before such movement 
of the railroad cars were made, proceeded to drive plaintiff's automobile 
over the driveway running from plaintiff's property across the Bell 
Siding to Center Street, in order to get out of the way of the contemplated 
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movement of the railroad's engine and cars; that just as he was proceed- 
ing across said siding the defendant railroad company negligently and 
carelessly caused its engine and cars to be moved southward without mak- 
ing the required shift for entry into the said Byrd Spur track and struck 
the side of the plaintiff's automobile with such force that the said auto- 
mobile was crushed in on its left side, causing great damage to i t  in the 
sum of $1074.78." 

Plaintiff further alleges in his complaint other grounds, predicated 
upon the above factual situation, apparently as basis for invoking the 
doctrine of last clear chance. Of these allegations paragraphs 7 and 8 
are as follows : 

"7. That, before entering said track, the said S. B. Taylor, in moving 
the plaintiff's automobile, had been advised by said conductor that the 
next movement of said engine and cars was to be into the Byrd spur 
track, and both engineer and the said S. B. Taylor knew that the switch 
at the junction had to be shifted to enable such entry and knew that such 
switch had not been shifted. 

"8. That the said conductor supervising the movement of said engine 
and cars and the engineer operating said engine and the switchman on 
said cars, as well as the plaintiff's official, S. B. Taylor, well knew from 
previous similar movements that the only and the usual method and place 
of movement of the plaintiff's automobile from its location in front of 
plaintiff's offices was from the west side of the said siding and spur tracks 
over the driveway to the east side of Center Street." 

Defendant, answering, denies in material aspects the allegations of the 
complaint, and pleads in specific detail contributory negligence of plain- 
tiff in bar of his right to recover in this action. - 

These facts, portraying the scene of the collision, do not appear to be 
in dispute: The collision occurred on the Bell railroad siding, south of 
its junction with the Byrd railroad spur, in the town of Mount Olive, in 
front of plaintiff's office on the west side of the main line of defendant's 
railroad running from Goldsboro, N. C., to Wilmington, N. C. This 
main line runs in a general north-south course,-down the middle of 
Center Street,-the portion of the street on the west side being paved. 
The Re11 Siding branches off the main line on the west side and runs in a 
northerly direction,-first verging to the westward to and across Center 
Street, and then, parallel to the main line and along the west side of 
Center Street to mid across Maple Street. B-yrd's s p u r  branches off the 
west side of the Bell Siding at  a point west of Center Street, and runs 
in southerly direction about parallel to the main line and the street, a 
short distance to Byrd coal yard in which there was a coal car. The siding 
and the spur are connected by a switch. The turning of the switch is 
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required for railroad engines and cars to enter the Byrd spur from the 
Bell siding. 

The office of plaintiff is located on the west sid€ of Byrd spur. The 
space between the west rail of the spur and the office steps is 13 feet wide 
on the north, and 10 feet wide on the south. The 13witch connecting the 
siding and the spur, as variously estimated by evidence offered by plain- 
tiff, is from 35 or 40 feet, or 50 or 60 feet north of the office. I t  is "just 
about even with the factory, maybe a few feet north of it." This building 
according to measurement made by civil engineer o:f defendant is 49 feet 
from center of office. There are dirt roads on both. the north and south 
sides of the office, both of which are used. According to the civil engineer, 
as witness for defendant, the one on the north, that is, south of the brick 
building, is 39 feet from the center of the office, and the space between 
the west rail of the Bell siding and the east rail of' Byrd spur, a t  point 
where this dirt road crosses, is three feet. And, according to evidence for 
plaintiff, this space between such rails a t  point of collision is estimated 
to be 5 or 6 feet. The gauge of the tracks is 4 feet and 8v2 inches. The 
space in front of the office and over the tracks is level,-for about 40 
feet, admitting passage of automobiles. The Company car, the one 
involved in this action, was parked, headed south on the west side of 
Byrd's spur, right in front of the Company's office. 

Upon the trial in Superior Court, for plaintiff, 6. B. Taylor testified: 
"I am secretary and treasurer of Mount Olive Manufacturing Company 

. . . As result of what the brakeman said, I moved my son's car. When 
I moved this car the train, the engine and two cars, backed up . . . to 
another car . . . the north end of Bell siding. I started back to the office 
and Mr. Matthis, the conductor, met me about the middle of the street 
. . . I walked just as straight as I could go to my oar and go across and 
the train was coming down-and I thought the train was going to stop. 
At that time the train was coming along very slowly . . ." Here the fol- 
lowing questions mere asked by the court, to which the witness answered 
as shown: Q. "How close was this car that was hit by the train . . . was 
that car too close to that track for them to go on the Byrd spur?  A. Yes, 
sir, I have moved it a hundred times, I expect. 6;!. What did the con- 
ductor tell you at  that time? A. R e  told me I would have to move my 
car, that he was coming in here on Byrti's spur and get that car." 

Then the witness continued : "TO go to Byrd's spur it was necessary to 
pull the switch . . . I n  consequence of what the conductor told me, I 
went straight to my car. I t  was cold weather and the car was closed. I 
turned as quick as I could to get out of the way of the train coming in 
here . . . My car was hit in south direction . . . After getting in my 
car I turned immediately to my left. When I came across, the train 
instead of going in the spur stayed on the main line land struck me just as 
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I crossed Bell siding . . . I have seen this train shifting in and out of 
this siding ever since 1911 when I went there . . . Prior to reaching 
that switch point I would say the train was going four or five miles an 
hour . . . but about the time he reached the switch he was picking up 
and going a little faster going out on the main line. From the point I 
moved my car to the point I was hit on Bell siding is about 12 or 15 
feet . . ." 

Then in answer to the question by the court : "Had you cleared Byrd's 
track when you were hit?", the witness answered "Yes, sir" . . . "It is 
about 5 feet from the point where the tracks separate to the point where 
I was hit." 

Then on cross-examination the witness continued : ". . . The train pro- 
ceeded northwardly on Bell siding-backing in-Beyond my office i t  
went probably 100 or 150 feet, something like that . . . to couple up 
some cars back there. The switch post on Bell's siding is something like 
35 or 40 feet north of my office. Northwardly beyond that the train went 
on across the street 150 feet . . . to bring out some empty cars. I don't 
believe the engine crossed that street, but it might. I never paid no 
attention to it . . . I don't know whether it was one or two coupled to i t ;  
they had one or two on the engine when it backed in  . . . I saw the cars 
when they coupled up, they were up there in front of some warehouses 
across Maple Street, on the north side of Maple Street. Might have 
been 200 feet, the length of the engine and tender and a couple of others, 
then i t  coupled up two more . . . 1 saw the train as it proceeded south- 
wardly on Bell siding. I don't think it was going over four or five miles 
an hour the last time I saw it. 1 didn't pay any attention to it after I 
got in the car because I thought he was slowing up to go in Byrd's spur 
. . . I didn't say I saw the train pick up a little speed. I said it was 
picking up some when it started out to the main line." 

Then upon interrogation by the court the witness answered as shown 
following: Q. "Do you mean before it hit the car?  A. Yes, sir. No, I 
didn't see the train. I knew it was picking up when I got across there 
and it was right on me. Q. At the point it passed the switch didn't you 
know it was picking up ? A. Yes, sir, when I was so close on the track I 
couldn't get off. Q. You didn't know it was picking up until i t  got right 
on you? A. No, sir." 

Then the witness continued: ". . . I didn't see the train at  the point 
it passed the switch . . . There was nothing between me and train at  
that point. After I looked I was so close I couldn't help myself. Yes, if 
I had looked I reckon I could have seen it. I thought he was going to 
stop there and come in on the switch like he had told me . . . I did not 
hear the bell ringing . . . I don't know that I did listen for i t  . . . I t  
was cold and I had the windows of my car up, closed . . . I drove my 
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car off just about as short as I could turn it. The distance between the 
western rail of Bell's siding and eastern rail of Byrd's spur is I should 
say about 5 or 6 feet where I crossed ; anyway . . . I was clear of Byrd's 
track when I was hit on Bell's track . . . I knew where the train was 
when the conductor told me to move the car . . . I looked back and the 
train was back against the building,-maybe 100 to 150 feet. Yes, I saw 
the train. Of course I crossed in front of it. I thought he was going to 
stop at  the switch . . . When I left the conductor I 13aw the train travel- 
ing southwardly. Yes, when I crossed in front of it, I saw the train 
traveling southwardly, but it was on Bell's siding beyond the switch. I t  
wasn't on Byrd's spur. . . . Yes, sir, my car was equipped with a rear- 
view mirror, and . . . with a side-view mirror . . , Yes, I started my 
car . . . I did not look in the rear-view mirror . . . I did not look in my 
side-view mirror . . . I turned to my left . . . I could see clearly up the 
track . . . I turned onto Byrd's spur before I reached the Bell siding 
. . . When I pulled my car onto the western rail of Byrd's spur my car 
was at  such angle that I could see to my left, northward. I don't know 
whether I looked at that point or not. I t  was a turn for just a second or 
two, and I didn't see the train until it was about on me. I guess I could 
have seen that the train was not on Byrd's spur if I had looked, but I 
wasn't expecting it. I don't know whether I looked or not, but I know 
i t  was on me before I saw the train." 

And, on re-direct examination, the witness said in pertinent par t :  
"That was the only way I could get out of the way . . . When I left the 
conductor in the middle of the street I went straight to my office and went 
to the car as fast as I could walk, got right in the car and turned straight 
across. I thought he was going to throw that switcsh and go in Byrd's 
spur;  that's what he told me. My car was straight across Bell's siding 
when the train struck the car in the middle . . . After my conversation 
with the conductor, the conductor went right up the track toward the train 
. . . northwardly toward the switch . . ." 

Defendant, reserving exception to denial of its motion for judgment 
as of nonsuit when plaintiff first rested his case, offered testimony of 
several witnesses. 

For the defendant : A. E. Matthis, conductor on the train #519 testified : 
"I got off the engine and walked to . . . where the track crossed Center 
Street . . . I was at  this crossing . . . and when the train passed over 
it, I met Mr. Taylor . . . just a little bit north of Mr. Taylor's office 
, . . Mr. Taylor asked me if we were going to use B j ~ d ' s  spur and I told 
him we were. As to when we were going to use it, I told him nothing . . . 
That was the entire conversation . . . At the time of the impact I was 
at  the switch that leads into Byrd's spur . . . north of the impact on the 
west side of Byrd's spur on the building side . . . Th~e engine was coming 
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out of Bell's siding and passed me right at  the switch . . . I went to the 
scene after the impact . . ." 

Then under cross-examination the witness continued: ". . . I have 
operated on Bell's siding on different occasions during and since 1949. 
. . . I was familiar with the surroundings. On other occasions I have 
told Mr. Taylor we had to use the track and his car was on the track . . . 
When Mr. Taylor moved that car from in front of the office it was because 
the car was parked there . . . I f  a car is parked close to the office porch 
there is room to get in and out of Byrd's spur . . . When the car had to 
be moved Mr. Taylor always took the car across the track . . . I didn't 
see him move it. There was no other way to move it than across the 
tracks . . . At the time we hit his car we were going to the main line 
and finish switching . . ." And, again, "The train was about 100 feet 
north of the switch when I spoke to Mr. Taylor. I think at  that time it 
was standing still. I t  began to move out just as soon as we could make 
a couple and reverse the engine and start out. I don't know about Mr. 
Taylor moving his car because I wasn't up there . . . I was back there 
a t  the switch . . . 100 feet from his office . . . I saw the train when i t  
started out. I t  was moving six or eight miles per hour." 

Then as to the distance required to stop, this colloquy between the 
court and the conductor follows : "Q. I t  was perfectly dry that day? A. 
The weather was dry, but I don't know. Q. Don't you know that a loco- 
motive going six miles an hour can be stopped almost instantly? 8. The 
aonditions have a lot to do with that if the wheels pick up and slide. Q. 
I am talking about a fair day as you had with a locomotive of the type 
you had, going six miles an hour, if it can't be stopped almost instantly? 
A. I t  don't take a great sight of space to stop one. Q. I t  should stop in 
6 or 8 feet? A. I f  the conditions are favorable. Q. You said you had 
good brakes? A. I don't know anything about that. Q. I t  should be 
stopped in 6 or 8 feet? A. I think a train moving at that speed, if condi- 
tions are good it ought to stop, yes. Q. 6 or 8 feet ?" ( N o  answer.) 

W. A. Spencer, as witness for defendant, testified : "I was engineer 
on train #519 . . . When backing the train from the main line into Bell's 
siding I had an engine and two cars . . . I proceeded northwardly . . . 
stopped across a little street at  the north end of Mt. Olive Manufacturing 
Company . . . covered that street crossing. We coupled one car and the 
trainman gave me the signal to proceed out I turned in my seat and 
started out . . . the speed of my engine was about five or eight miles an 
hour. My position in the engine was . . . on the right side. As I 
reached the switch point the engine was running approximately the same 
speed . . . The throttle was closed. That means the engine is shut off 
. . . power is shut off . . . I could see Mr. Taylor's automobile all the 
way from the p0in.t we started back . . . I first observed a movement of 



668 I N  T H E  SUPREME COURT. [233 

that automobile when I was a very close distance to it, probably five or 
six feet from the front of the pilot the best I could see it. I observed no 
signal whatever from the driver of the automobile . . . the bell was 
ringing-no whistle was blowing. At that point just as the automobile 
started to move, I applied the brakes in  emergency, but I was so close to 
him the engine couldn't possibly stop in that distance. The distance i t  
takes to stop the engine varies an awful lot; I wouldn't say exactly . . . 
there is a decline at  that point, but the way I feel it stopped reasonably 
well a t  that time . . . i t  actually took 15 or 16 feet to stop the engine. 
I applied the brakes when his car turned toward the track . . . I saw the 
car as i t  was at  the Byrd track . . . when i t  started to move i t  pulled to 
its left . . . I had automatic brakes . . . there was) nothing else I could 
have done to stop the engine . . . when i t  came to rest, the cab of the 
engine was practically in front of the office . . . tit the door . . . and 
the distance from the cab . . . to the pilot is . . . not over about 15 
feet." 

Then on cross-examination, the witness continued, omitting repetition : 
". . . I did not see Mr. Taylor get in the car . . . I was on the lookout 
all the time . . . We hit the car as he turned across these tracks . . . 
practically in front of the office . . . directly across . . . After going in 
north on Bell's siding I saw the conductor first afte.r the accident . . . I 
did not get any signal from him." 

L. H. Norfleet, also witness for defendant, testified that he was fireman 
on train #519; that he was sitting on the east, or left side of the engine 
coming out of Bell's siding, and could not see plaint iff's automobile; that 
the bell was ringing automatically; that the speed of the engine as it 
proceeded southwardly along Bell's siding was about five to seven miles 
per hour; and that at  that speed he didn't know exactly what distance it 
takes to stop the engine. 

Defendant renewed its motion for judgment as of' nonsuit at  the close 
of all the evidence. The motion was denied, and defendant excepted. 

The case was submitted to the jury on four issues, as to (1) Negligence 
of defendant, (2 )  contributory negligence of plaintiff, ( 3 )  the last clear 
chance, and (4) damages. 

Defendant objects to the submission of the third issue. The court 
overruled the objection and defendant excepted. 

The jury answered the first three issues in the affirmative, and the 
fourth in specific amount. 

Defendant appeals to Supreme Court and assigns error. 

Langston,  A l l e n  & T a y l o r  and W .  R. rl l len for pla.intiff, appellee. 
Bland & Bland and W .  B. R. G u i o n  for defendant ,  appe l lan t .  
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WINBORNE, J. Did the trial court commit error (1) in overruling 
defendant's objection to the submission of the third issue, that is, as to 
last clear chance; (2) in overruling defendant's motions, aptly made, for 
judgmeiit as of nonsuit; and (3)  in declaring and explaining the law 
arising on the evidence with respect to the first and third issues? These 
are the questions involved as stated by defendant in its brief filed on this 
appeal. 

Considering the second question first : The evidence shown in the record 
on appeal, taken in the light most favorable to plaintiff, as is done in 
testing its sufficiency on motions for judgment as of nonsuit, appears to 
be sufficient to take the case to the jury on the first issue. 

Moreover, in the light of the extenuating circumstances under which 
the agent of plaintiff drove plaintiff's automobile on the track in the face 
of an oncoming railroad train, as revealed by the evidence shown in the 
record, the question as to contributory negligence of plaintiff was prop- 
erly submitted to the jury. Cooper v. R. R., 140 N.C. 209, 52 S.E. 932; 
Shepard v. R. R., 166 N.C. 539, 82 S.E. 872; Oldham v. R. R., 210 N.C. 
642, 188 S.E. 106. 

However, as to the first question : We are of opinion and hold that the 
doctrine of last clear chance is inapplicable upon the facts of record, and 
that the issue in that respect should not have been submitted to the jury. 

I t  is stated by this Court in Redmon v. R. R., 195 N.C. 764, 143 S.E. 
829, Brogden, J., writing, that the doctrine of last clear chance does not 
arise untll it appears that the injured party has been guilty of contribu- 
tory negligence; that no issue with respect thereto must be submitted to 
the jury unless there is evidence to support i t ;  and that the burden of such 
issue, when submitted, is upon the plaintiff. 

Moreover, in Miller v. R. R., 205 N.C. 17, 169 S.E. 811, opinion also 
by Brogden, J., this Court declared that "peril and the discovery of such 
peril in time to avoid injury constitute the backlog of the doctrine of last 
clear chance." 

And in Ingrant v. Smoky Mountain Stages, Inc., 225 N.C. 444, 35 S.E. 
2d 337, in opinion by Barnhill, J., it is said: "The practical import of 
the doctrine is that a negligent defendant is held liable to a negligent 
plaintiff if the defendant, being aware of plaintiff's peril, or in the exer- 
cise of due care should have been aware of it in time to avoid injury, had 
in fact a later opportunity t h a ~  the plaintiff to avoid the accident . . . 
I t s  application is invoked only in the event it is made to appear that there 
was an appreciable interval of time between plaintiff's negligence and his 
injury during which the defendant, by the exercise of ordinary care, could 
or should have avoided the effect of plaintiff's prior negligence . . . I t  
is what defendant negligently did or failed to do, after plaintiff put him- 
self in peril that constitutes the breach of duty for which defendant is 
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held liable. To sustain the plea i t  must be made to appear that (1) 
plaintiff by his own negligence placed himself in a dangerous situation, 
(2)  the defendant saw, or by the exercise of reasona'ble care should have 
discovered, the perilous position of plaintiff, (3)  in time to avoid injuring 
him, and (4)  notwithstanding such notice of imminent peril negligently 
failed or refused to use every reasonable means at  his command to avoid 
impending injury, (5) as a result of which plaintiff was in fact injured," 
citing cases. To  like effect is Aydle t t  v. K e i m ,  232 N.C. 367, 61 S.E. 2d 
109, opinion by Denny ,  J. 

The discovery of the danger, or duty to discover it, as basis for a charge 
of negligence on the part of defendant after the peril arose, involves some- 
thing more than a mere discovery of, or duty to discover, the presence of 
the injured person, i t  includes a duty, in the exercise of ordinary care 
under the circumstances, to appreciate the danger in time to take the 
steps necessary to avert the accident. I t  has been mid by the Supreme 
Court of the State of Washington, in  Hart ley  v. Lasater, 96 Wash. 407, 
165 P. 106, that "last clear chance implies thought, appreciation, mental 
direction, and the lapse of sufficient time to effectually act upon the 
impulse to save another from injury, or proof of circumstances which 
will put the one charged to implied notice of the situation . . . A mere 
statement of the rule reveals its inapplicability to a case where the con- 
tributory negligence began and culminated without the lapse of appreci- 
able time.'' See also Shanley  z'. ITadfield (wash.), 213 P. 932; Annota- 
tion 92 A.L.R. 47. 

There must be legal evidence of every material fact necessary to sup- 
port the verdict, and such verdict "must be grounded on a reasonable 
certainty as to probabilities arising from a fair consideration of the evi- 
dence, and not a mere guess, or on possibilities." 23 C.J. 51. Mercer v. 
Powell,  218 N.C. 642, 12 S.E. 2d 227, and other cases, including Poovey 
v. 8uga.r Co., 191 N.C. 722, 133 S.E. 12. 

I n  the Poovey case, supra, i t  is said : " (The rule is well settled that if 
there be no evidence, or if the evidence be so slight as not reasonably to 
warrant the inference of the fact in issue or furnish more than material 
for a mere conjecture, the court will not leave the issue to be passed on by 
the jury' (citing cases). This rule is both just and sound. Any other 
in1,erpretation of the law will unloose a jury to wander aimlessly in the 
field of speculation." e 

Tested by these principles, there is no substantial evidence that, after 
S. B. Taylor drove plaintiff's automobile into a place of danger, there 
was anything defendant could have done to avert the collision between 
the automobile and defendant's engine. 

Indeed, the colloquy between the court and the conductor, as to the 
distance within which an engine and train of cars traveling at  speed of 
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six miles per hour could be stopped, lacks probative value. I n  the first 
place, i t  does not stand the test of mathematical calculation, even "for 
just a second or two." I n  the second place, evidence reveals estimates of 
the speed of the engine varying from four to eight miles per hour. 

Where issue of last clear chance is erroneously submitted, and the jury 
answers both issues, negligence and contributory negligence in affirmative, 
and issue as to last clear chance in affirmative, defendant is entitled to 
judgment. Rsep v. R. R., 210 N.C. 285, 186 S.E. 318. So i t  is in the 
present case,-the defendant is entitled to judgment. 

So holding,-it becomes unnecessary to consider the third question. 
Hence the judgment below is 
Reversed. 

JOHNSON, J., dissenting: This record leads me to the view that the 
issue of last clear chance was properly submitted to the jury. 

I t  seems to me there was enough evidence on the plaintiff's side to 
sustain the jury-finding that the engineer, in the exercise of reasonable 
care, should have stopped the locomotive before striking the plaintiff's 
automobile. True, the engineer's testimony tends to show he did not 
have sufficient time to avert the collision. He  said: "The front pilot 
(the cow-catcher of the locomotive) got within 5 or 6 feet of the car before 
he  moved. . . . At that point, just as the automobile started to move, 
I applied the brakes and emergency, but I was so close to him the engine 
couldn't possibly stop in  that distance. . . . From the point I first saw 
him move and applied the brakes and emergency, it actually took 15 
or 16 feet to stop the engine. Yes, sir, I applied the brakes when the car 
was turned toward the track." 

However, there is substantial evidence tending to support the contrary 
view, i.e., that enough time elapsed after the engineer discovered, or in 
the exercise of due care should have discovered the perilous position of 
plaintiff's agent, S. B. Taylor, to have enabled the engineer, in the exer- 
cise of reasonable care, to stop the locomotive and avert the collision: 
The engineer testified that after backing northwardly into Bell siding 
beyond the Eyrd spur switch, where he picked up a car at  a warehouse, 
he then proceeded back southwardly toward the spur track switch and 
the plaintiff's office. H e  said: "I could see Mr. Taylor's automobile all 
the way from the point where we started back southwardly on Bell sid- 
ing." And the plaintiff's witness Taylor, who moved the automobile, 
said he traveled "about 12 or 15 feet" before he was hit. This contradicts 
the engineer's statement that the front of the locomotive was only 5 or 6 
feet from the automobile before i t  moved. Moreover. the evidence as to 
distances on the ground tends to corroborate the plaintiff's evidence that 
the automobile traveled from 12 to 15 feet, rather than only 5 or 6 feet. 
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The engineer's statement that he saw the automobile only during the 
interval i t  traveled the last 5 or 6 feet, when considered with the rest of 
his testimony and with the plaintiff's evidence, lends lmpport to the plain- 
tiff's contention that the engineer did not exercise due care to avoid the 
collision. This is further accentuated by the plaintiff's evidence tending 
to show that the automobile was pushed 40 feet down the track and that 
the locomotive brakes were not applied until after the collision. Witness 
Taylor testified, in part, that the locomotive brakes were not applied until 
after he was hit:  . . . "I heard the brakes when they caught against the 
wheels and the squealing. You could even see the fire coming from it. 
I know i t  and I saw it. My car had been pushed at least 30 feet when I 
heard that noise. . . . I t  carried my car southwardly along Bell siding 
40 feet before coming to a stop. . . . I don't think it was going over four 
or five miles an hour the last time I saw it. I didn't pay any attention to 
it after I got in the car because I thought he was slowing up to go in 
Byrd's spur." The engineer said the speed of the engine was 5 to 8 miles 
per hour. The fireman said from 5 to 7 miles. 

The following testimony of the conductor also tends to show that the 
engineer, in the exercise of reasonable care, might htive stopped the loco- 
motive during the interval the automobile was traveling the distance of 
"from 12 to 15 feet" : "Q. Don't you know that a 'locomotive going six 
miles an hour can be stopped almost instantly? A. The conditions have 
a lot to do with that if the wheels pick up and slide. Q. I am talking 
about a fair  day (and all the evidence shows the weather was fair)  as you 
had with a locomotive of the type you had, going six miles an hour, if it 
can't be stopped almost instantly? A. I t  don't take a great sight of space 
to stop one. Q. I t  should stop in 6 or 8 feet? A. I f  the conditions are 
favorable. Q. You said you had good brakes? A. I don't know anything 
about that. Q. It should be stopped in 6 or 8 feet? A. I think a train 
moving at  that speed, if conditions are good it ought to stop, yes. Q. 6 or 
8 feet 2 (no answer)." 

Add to this the evidence tending to show that the automobile was 
parked where it customarily stayed; that it was being moved by witness 
Taylor a t  the request of the conductor, so as to free this seldomly used 
spur track for a shifting operation thereon; that the automobile was 
being moved across both the spur and the siding tracks, the only way it 
could be moved, and like it had been moved many times before under 
similar conditions when the locomotive was to go in the spur track. The 
automobile was moved according to the established, customary pattern. 
But contrary to the customary pattern, the locomotive this time did not 
go in on the spur track,-and that's the heart of this, case. I t  passed the 
switch and struck the automobile on the other track,-on the Bell siding 
track. Why the trainmen did not follow the usual pattern, Mr. Taylor, 
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i n  dr iving the  automobile out  of the  way, knew not. Before h e  got in t h e  
automobile h e  saw the conductor going toward the switch, as  if t o  throw 
i t  and t u r n  the  locomotive i n  on t h e  spur ,  a s  was usually done. Why t h e  
switch was not  th rown this  t ime  does no t  appear. T h e  conductor said h e  
was s tanding there a t  the  switch. All of this  was calculated to  lull  Mr. 
Taylor  in to  a sense of safety. I t  should have spurred t h e  engineer's call  
t o  diligence. 

This  evidence, i t  would seem, was enough t o  sustain t h e  j u r y  i n  finding, 
as they did, t h a t  the  engineer, in the  exercise of due  care, should have 
averted the collision. I a m  constrained t o  so vote. 

J .  A. MATHENY v. CENTRAL MOTOR LINES, INC., AND J O H N  D. 
MONTGOMERY. 

(Filed 7 June, 1951.) 
1. Evidence 8 17- 

While a party may not impeach the credibility of his own witness, he is 
not precluded from showing the facts to be otherwise than as  testified to 
by the witness. 

2. Automobiles 8 8i- 

A driver along a servient highway who comes to a complete stop before 
its intersection with a dominant highway is under duty to  exercise reason- 
able care to ascertain that  he can enter upon the intersection with reason- 
able assurance of safety to himself and others, and i t  is negligence for him 
to enter upon the intersection in the path of a vehicle approaching along 
the dominant highway unless such other vehicle is a sufficient distance 
from the intersection to afford the driver upon the servient highway rea- 
sonable ground to believe that  he can cross the intersection in safety. G.S. 
20-168. G.S. 20-155 applies to  moving vehicles approaching a n  intersection 
a t  approximately the same time. 

5. Automobiles 8 18h (3)- 
Plaintiff's own evidence tended to show that  he was driving along a 

servient highway and stopped his car before entering upon a n  intersection 
with a dominant highway a t  a point from which he had a clear and unob- 
structed view of traffic upon the dominant highway, and that  he moved 
out into the intersection in front of a large truck approaching along the 
dominant highway a t  a rate  of thirty miles per hour and was struck by 
the truck before his car had traveled more than nine or  ten feet. Held: 
Plaintiff's evidence discloses a s  a matter of law contributory negligence 
constituting a proximate cause of the accident. 

4. Negligence 8 l9c- 
While the question of proximate cause is ordinarily for the jury, where 

it  appears from plaintiff's own evidence that  he was guilty of negligence 
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constituting a proximate cause of the injury and this is the sole reasonable 
inference deducible therefrom, nonsuit on the ground of contributory negli- 
gence is proper. 

5. Negligence !j 10: Autoniobiles 8 18- 
Evidence tending to show that defendant, after having come to a com- 

plete stop, drove his car into an intersection with a dominant highway in 
the path of a truck approaching the intersection along the dominant high- 
way at a speed of thirty miles per hour, and was struck by the truck after 
he had traveled some nine or ten feet, i s  held insufficient to support an 
issue of last clear chance, since this doctrine is not applicable unless plain- 
tiff discovers or should have discovered defendant's peril in time to have 
avoided the injury. 

APPEAL by plaintiff from Crisp ,   special J u d g e ,  December Term, 1950, 
of MECKLENBFRO. Affirmed. 

This was an action to recover damages for injury to person and prop- 
erty resulting from collision between plaintiff's automobile and defend- 
ants' motor truck. This was alleged to have been causlsd by the negligence 
of the defendants. At the close of plaintiff's evidence defendants' motion 
for judgment of nonsuit was allowed, and from judgment dismissing the 
action plaintiff appealed. 

Coving ton  & Lobdell ,  J .  Laurence Jones ,  and Guy T.  Carswell  for 
plaint i f f ,  appel lant .  

T i l l e t t ,  Campbe l l ,  Craighi l l  & R e n d l e m n n  for defendants ,  appellees. 

DEVIN, J. The collision between plaintiff's automobile and the truck 
of the defendant Motor Lines, Inc., driven at  the time by defendant Mont- 
gomery, which forms the basis of plaintiff's action, occurred 16 Novem- 
ber, 1949, at  the intersection of State Highway #27 and State Highway 
#151. The general direction of Highway #27 is east and west, and that of 
Highway #I51 north and south. Both are much t ra~e led  highways with 
paved surface 20 feet wide, Highway #27 carrying more traffic than the 
other. These highways intersect at  right angles in a rural area, with 
gasoline filling stations near each corner. At the northwest corner of 
the intersection is a vacant lot and immediately wl& of it the motor 
service station of Beatty Motor Company. As the driver of a motor 
vehicle approaches the intersection from the north going south there are 
highway signs requiring him to stop before entering, and as one ap- 
proaches from the east along Highway #27 there is a sign "slow." 

The collision occurred about 2:45 p.m. on a clear day. There was no 
obstruction to the view. Highway #27 along which the truck was moving 
was straight and level for some distance on each side of the intersection. 
The plaintiff, with his wife beside him, was driving south on Highway 
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#I51 in a Mercury automobile, and defendant Montgomery was proceed- 
ing west on Highway #27 driving defendant Motor Lines' truck with a 
cargo of merchandise. The truck was a tandem tractor-trailer type, 32 
to 36 feet long and some 10 feet high. 

The plaintiff approaching the intersection brought his automobile to a 
complete stop 2 or 3 feet from the edge of the paved surface of Highway 
#27, and so remained for an appreciable length of time. The plaintiff's 
d tness  Hipp first expressed opinion the time was as long as 30 seconds 
but later said he couldn't say how many seconds as the "whole thing 
happened mighty fast." Defendants' truck coming from the east was 
visible for a distance of 300 yards, or according to another witness 400 
feet, from the intersection and was being driven at  the rate of 30 miles 
per hour according to the testimony of plaintiff's witness who was driving 
a smaller truck immediately behind the defendants' truck. 

The plaintiff's automobile moved from its stopped position and started 
across the intersection, and when its front had reached a point 2 feet from 
the center line of Highway #27, having traveled only 9 or 10 feet, it was 
struck on its left front fender by the defendants' truck. Apparently the 
truck driver at  the moment had attempted to turn the tractor to the left 
so that the right front of the tractor struck the left front fender of the 
automobile, but the trailer to which the tractor was attached was unable 
to change direction so quickly and its landing gear, located about the 
middle of the trailer. struck the automobile on the side and knocked it off 
the highway and across the northwest corner of the intersection into a 
ditch, injuring plaintiff and his wife. The tractor-trailer of the defend- 
ants, at  the time of the impact, was turned slightly to the left, and then 
turned diagonally across the highway to the right, to the north, and after 
striking a gasoline tank and signpost came to rest in front of Beatty 
Motor Company's place, a distance of 183 feet from the point of inter- 
section of the highways. The highway patrolman observed marks left 
by the wheels of the truck extending back 200 feet and showing those 
marks began at a point 20 feet east of the iiitersection and in the north 
lane of Highway #27. These marks were not in a straight line, but bore 
first to the left across the center of the highway and then to the right to 
where the truck had stopped. For the last 100 feet of the progress of the 
truck after the collision the tire marks could hardly be seen. The debris 
indicating the point of collision was 2 feet west and 2 feet north of center 
of intersection. 

Both plaintiff and his wife testified they suffered concussion so severe 
as to produce in each retrograde amnesia; and neither had any recollec- 
tion of the circumstances of the collision and was unable to testify about 
it. The only eyewitness offered by the plaintiff as to the facts of the 
collision was H. M. Hipp whose deposition taken by the defendants was 



676 I N  THE SUPREME COURT. [233 

offered by the plaintiff. The motion to nonsuit having been allowed at 
the close of plaintiff's evidence, the defendants offered no evidence. 

On this occasion Hipp was driving a Ford delivery truck traveling 
west behind the Motor Lines truck on Highway #27. He  had endeavored 
to pass the slower moving truck, and after they passed the crest of a slight 
elevation 300 yards from the intersection he pulled out to his left to pass, 
but seeing the intersection ahead pulled back behind the defendants' 
truck. At that time when the truck was 150 to 200 feet away he coultl 
see the plaintiff's automobile already stopped just north of the inter- 
section. We quote from his testimony as follows : '(The fellow in the 
Mercury pulled up there and stopped. The fellow in front of me, in the 
Central Motor Lines truck, had slowed down and touched his brakes, 
because his red stop-lights blinked in my face, and at that time the 
Mercury pulled out directly in front of the truck. The truck swerved to 
the left to avoid hitting the Mercury and the point of impact was right 
a t  the center of the road. Tho right front of the tractor hit the left front 
fender of the Mercury. The trailer did not more over, as there wasn't 
enough distance for the trailer to follow the tractor; and all that moved 
out of the center of the road was the tractor, at which point he lost con- 
trol of his tractor. The driver lost control of the tractor, because he hit 
his brakes and the trailer had started to jack-knife after the impact of 
the tractor on the automobile. And, so far as I could see, he had no more 
brakes and he proceeded to hit the gas pumps in front of Beatty Motor 
Company. I have an opinion satisfactory to myself as to how fast the 
Central Motor Lines truck was going at the time it entered the inter- 
section. My opinion is approximately 30 miles an hour." 

Hipp also testified the front of the tractor was 35 2r 40 feet away from 
the automobile when the automobile started from its stopped position 
into the intersection. On cross-examination this witness was asked how 
far  the truck was from the intersection when he first saw the automobile 
stopped a t  the intersection, and he replied: ('He was far  enough away 
to have sufficient time to stop if the Mercury had went ahead and pulled 
out at  that time, but the Mercury didn't pull out thsn. He waited until 
he got up close to him." 

The plaintiff, who was 76 years of age at  the time of the collision, 
admitted he had had cataract removed from his lef b eye and wore thick 
bi-focal lens on that side, that through the bottom part of this lens he 
could not see anything at  a distance, and that due to cataract unremoved 
he could see very little out of his right eye. He  said his wife wore glasses 
but "She does not have as much trouble in seeing as I do." However, he 
testified he had automobile driver's license issued by the State of Virginia 
where he had spent the summer. 
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The plaintiff having offered the deposition of Hipp, could not impeach 
his credibility (Lynch v. Veneer Co., 169 N.C. 169, 85 S.E. 289; S. v. 
Freeman, 213 N.C. 378, 196 S.E. 308), but would not thereby be pre- 
cluded from showing other facts in some instances inconsistent with those 
deposed by this witness. And plaintiff's position is that the evidence as to 
the force of the collision and the physical facts disclosed by the testimony 
of the highway patrolman, taken in connection with that portion of 
Hipp's evidence which was most favorable to the plaintiff, were sufficient 
to carry the case to the jury on the issue of defendants' negligence ; and 
that the evidence and inferences drawn therefrom relied on by defendants 
to show contributory negligence at most raise merely a question of fact 
for the jury as to the proximate cause of the injury complained of. Plain- 
tiff contends there was evidence tending to show tjiat defendants' driver 
failed materially to reduce speed in approaching and traversing an inter- 
section of highways (G.S. 20-141 (c ) ) ,  and that having seen plaintiff's 
automobile stopped at the edge of the highway he failed to exercise due 
care to avoid the collision (Williams v. Henderson, 230 N.C. 707, 55 
S.E. 2d 462), and argues that plaintiff having entered the intersection 
had right of way. 

Defendants, however, insist that a contrary view is compelled by the 
unoontradicted evidence offered by the plaintiff. They point out that 
the truck was proceeding at  30 miles per hour over a level concrete road, 
20 feet wide. with no other traffic in view save  lai in tiff's automobile 
which had come to a complete stop ; that the speed of the truck, not exces- 
sive, was not materially slackened as the driver observed that plaintiff's 
automobile had stopped apparently to await the passing of defendants' 
truck; that defendants' truck was proceeding over a dominant highway 
(G.S. 20-158), whereas the highway on which plaintiff was traveling 
#I51 was made subservient by stop signs and red lights restricting entry 
into the highway #27 on which defendants' truck was moving; that de- 
fendants' driver had the right to assume that plaintiff would not start 
into the highway without seeing that such movement could be made in 
safety. G.S. 20-154; Reeves c. Staley, 220 N.C. 573, 18 S.E. 2d 239. 

Furthermore, defendants contend that contributory negligence on the 
part of the plaintiff was conclusively shown by the evidence, and that 
judgment of nonsuit was properly entered on this ground. Defendants 
argue that no other reasonable conclusion can be reached from considera- 
tion of plaintiff's evidence but that the collision was caused bg his own 
negligence. I n  support of this view defendants call attention tb evidence 
tending to show that plaintiff having stopped in obedience to the highway 
sign was required before moving into the intersection to look for oncom- 
ing vehicles and to ascertain if he could do so with reasonable assurance 
of safety; that if he had looked and been able to see he would have ob- 
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served this large truck approaching when it was 150 to 200 feet away, 
and been able to judge of its speed; that according to Hipp's statement 
if plaintiff had at  that instant started across, the truck would have had 
time to stop, that plainiff did not do so, but waited until the truck "got 
UD close to him." This witness testified the automobile started from its 
stopped position when the tractor was 35 or 40 feet (sway. While later 
in his examination he estimated the distance as 50 to 75 feet, the defend- 
ants insist that disregarding those estimates of distance, i t  conclusively 
appears from the testimony and the physical facts that the plaintiff's 
automobile had traveled not more than 9 or 10 feet from its stopped 
position when i t  was struck, showing the automobile had started out into 
the highway when tho truck was almost upon it. 

The evidence discl~ses that the plaintiff driving south on Highway 
,#151, in obedience to the stop signs, had come to a complete stop two feet 
from the edge of the intersecting Highway #27. The purpose of highway 
stop signs is to enable the driver of a motor vehicle to have opportunity 
to observe the traffic conditions on the highways and to determine when 
in the exercise of due care he might enter upon the intersecting highway 
with reasonable assurance of safety to himself and others. S .  v. Satter-  
field, 198 N.C. 682, 153 S.E. 155. And the statute G.S. 20-154 also 
requires that before starting from a stopped position and moving into 
the line of traffic the driver shall first see that such movement can be 
made in safety. Under the circumstances here disclosed the duty de- 
volved upon the plaintiff to exercise reasonable care to ascertain that his 
entry into the traffic lanes of #27 could be made with safety to himself and 
others before undertaking it. Cooley v. Baker ,  231 X.C. 533, 58 S.E. 2d 
115. I n  M e y e r  v. Hart ford  Bros. Gravel Co., 144 Neb. 808, the rule was 
well stated as follows : "A driver of a motor vehicle about to enter a 
highway protected by stop signs must stop as directed, look in both direc- 
tions and permit all vehicles to nass which are at  such a distance and 
trareling at  such a speed that i t  would be imprudent for him to proceed 
into the intersection." Under such circumstances i t  was said in Bergen- 
dahl v. Rabeler, 133 Neb. 699, "The duty of the driver of a vehicle . . . 
to look for vehicles approaching on the highway implies the duty to see 
what was in plain sight." - 

Since at  the intersection described in  the case at  bar the driver of an 
aut,omobile approaching the intersection from the north was required 
(G.S. 20-158) to bring his automobile to a completc stop, the right of 
way, or rather the right to move forward into this intersection, would 
depend upon the presence and movement of vehicles on the highway 
which he intended to cross. The rule as to right of way prescribed by 
G.S. 20-155 applies to moving vehicles approaching an intersection a t  
approximately the same time. K e n n e d y  1:. S m i t h ,  226 N.C. 514, 39 S.E. 
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2d 380. Where the driver has already brought his automobile to a com- 
plete stop, thereafter the duty would devolve upon him to exercise due 
care to observe approaching vehicles and to govern his conduct accord- 
ingly. One who is required to stop before entering a highway should not 
proceed, with oncoming vehicles in view, until in the exercise of due care 
he can determine that he can do so with reasonable assurance of safety. 
Otey v. Blessing, 170 Va. 542. Generally when the driver of an auto- 
mobile is required to stop at  an intersection he must yield the right of way 
to an automobile approaching on the intersecting highway (Blashfield, 
Secs. 997, 998, 1001 ; Shoniker v. English, 254 Mich. 76), and unless the 
approaching automobile is far enough away to afford reasonable ground 
for the belief that he can cross in safety he must delay his progress until 
the other vehicle has passed. Cooley v. Baker, 231 N.C. 533, 58 S.E. 2d 
115; S. v. Hill, ante, 61, 62 S.E. 2d 532. Here the testimony of the 
witness Hipp as well as the physical evidence on the ground, shows that 
the plaintiff after coming to a full stop undertook to drive his automo- 
bile into the intersecting highway and was struck almost instantly by 
defendants' truck. From this the inference seems irresistible that at the 
moment plaintiff started forward the truck was so near that in the exer- 
cise of reasonable prudence he should have seen he could not cross in 
safety. While the plaintiff had the right to assume the driver of an 
approaching vehicle would exercise due care (Holderfield v. Trucking 
Co., 232 N.C. 623, 61 S.E. 2d 904; Reeves v. Staley, 220 N.C. 573, 18 
S.E. 2d 239), that did not relieve the plaintiff of the duty of observing 
the approach of the truck and its speed, of which he had an unobstructed 
view, if he had looked. 

I n  S. v. Ilill, ante, 61, 62 S.E. 2d 532, the driver of an automobile who 
entered into and undertook to cross an intersecting street when another 
automobile was approaching at 20 miles per hour but 125 or 150 feet 
away, was absolved from the imputation of criminal negligence. I n  Cab 
CO. v. Sanders, 223 N.C. 626, 27 S.E. 2d 631, it was held that where 
plaintiff's automobile entered an intersection when another automobile 
was approaching from his right but far enough away (in this case 125 
feet) to justify his belief in the exercise of due care that he could cross 
in safety he would not necessarily be guilty of contributory negligence. 
And the same result was reached in Crone v. Fisher, 223 N.C. 635, 27 
S.E. 2d 642, when plaintiff entered the intersection with another auto- 
mobile approaching 125 feet away. However, in Hittle v. Jones, 217 
Iowa 598, it was held that the driver of an automobile on a subservient 
road driving into the intersection at speed of 10 miles per hour when he 
saw another automobile approaching at a distance of 80 or 90 feet was 
guilty of negligence as a matter of law. 
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The right of one starting from a stopped position to undertake to cross 
an intersection would depend largely upon the distance from the inter- 
section of approaching vehicles and their speed, and unless under the 
circumstances he could reasonably apprehend no danger of collision from 
an approaching vehicle it would be his duty to delay his progress until 
the vehicle had passed. S. v. Hill ,  ante, 61, 62 S.E. 2d 532; 2 Blashfield, 
See. 1001, et seq. 

The facts here are similar to those in Horn v. Draube, 132 So. 531. 
There the plaintiff, after stopping his automobile in rt position of safety, 
saw an approaching truck, and then ventured to cross in front of it. I t  
was held plaintiff's negligence was the sole cause of the injury. Another 
case similar to this is Otey v. Blessing, 170 Va. 542, from which we quote : 
"There can be no doubt about Otey's negligence. The stop sign at  the 
crossing and the mandate of the statute give to the high road the right 
of way. Yet after having stopped and when this fast approaching car 
was but eighteen or twenty steps away in plain view, he attempted to 
pass in front of it in a car sixteen feet long. I t  wt~s almost a suicidal 
movement. To stop and not to look is inexcusable and inexplainable." 

Giving to the plaintiff's evidence the benefit of the rule of favorable 
consideration, Howard v. Bingham, 231 N.C. 420, 57 S.E. 2d 401 ; Braf- 
ford v. Cook, 232 N.C. 699, 62 S.E. 2d 327, the fact seems to have been 
established here by the uncontradicted evidence introduced by the plain- 
tiff that he started his automobile from a stopped por;ition at  the edge of 
the pavement of the intersecting highway, from which point he had a 
clear and unobstructed view of oncoming traffic, and moved out into the 
highway in front of a large truck approaching in that lane of traffic at  
the rate of 30 miles per hour when the truck was so near that before his 
automobile had traveled more than 9 or 10 feet i t  was struck on its left 
front side by the oncoming truck. The conclusion seems inescapable that 
plaintiff's conduct in driving from a position of safety out in front of 
an approaching motor truck under the circumstances here disclosed indi- 
cated that before doing so he failed to look and to see what was in clear 
view and to exercise ordinary care for his own safety, and that this negli- 
gence on his part was a proximate contributing cause of his injury. 
Go,dwin v. R. R., 220 N.C. 281, 17 S.E. 2d 137; Wa!l v. Bain, 222 N.C. 
375 (379), 23 S.E. 2d 330; Cox v. Lee, 230 N.C. 1!55, 52 S.E. 2d 355; 
Carruthers v. R. R., 232 N.C. 183, 59 S.E. 2d 782. 

The fact that the marks on the pavement made by the tires of the truck 
as testified by the highway patrolman, began 20 feet east of the inter- 
section would seem to indicate application of brakes at  that point pre- 
sumably at  the time the driver of the truck saw the automobile head into 
the highway. Whether or not the speed of the truck was appreciably 
lessened does not appear, but the over-a'll picture of the collision is one 
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of negligence on the part of the plaintiff in attempting to cross the high- 
way immediately in front of the approaching truck with its bulk and 
speed plainly visible. Bufner  v. Speme,  217 K.C. 82, 6 S.E. 2d 808. 

Ordinarily what is the proximate cause of an injury is a question for 
the jury. Conley 7:. Pearce-Young-Angel Co., 224 N.C. 211, 29 S.E. 2d 
740; Nichols v. Goldston, 228 N.C. 514, 46 S.E. 2d 320. But where the 
essential facts are not in dispute and only one reasonable inference can 
be drawn therefrom nonsuit on the ground of the contributory negligence 
of the   la in tiff should be allowed. Brown v. Bus Lines, 230 N.C. 493, 
53 S.E. 2d 539; Bus Co. v. Products Co., 229 N.C. 352, 49 S.E. 2d 623; 
Beck v. Hooks, 218 N.C. 105, 10 S.E. 2d 608; Marshall v. R. R., ante, 
38, 62 S.E. 2d 489. "It is the prevailing and permissible rule of practice 
to enter judgment of nonsuit in a negligence case, when it appears from 
the evidence offered on behalf of the plaintiff that his own negligence 
was the proximate cause of the injury, or one of them.'' Godwin v. R. R., 
supra. 

There was no sufficient evidence to carry the case to the jury under the 
doctrine of last clear chance. Redmon v. R. R., 195 N.C. 764, 143 S.E. 
829; Miller v. R. R., 205 N.C. 17, 169 S.E. 811; Newberm v. Leary, 215 
N.C. 1 3 4 , l  S.E. 2d 384; Aydlett v. Keim,  232 N.C. 367, 61 S.E. 2d 109. 
This doctrine is applicable only in the event it is made to appear that 
after discovering plaintiff's peril there was an appreciable interval of 
time during which the defendant by the exercise of ordinary care could 
have avoided the effect of plaintiFs prior negligence. Ingram v. Smoky  
Mountain Stages, Inc., 225 N.C. 444, 35 S.E. 2d 337. 

The judgment of nonsuit was properly entered. 
Affirmed. 

BEATRICE MATHENT r. CENTRAL MOTOR LINES, INC., AND JOHN D. 
MOKTGONERY. 

( Filed 7 .June, 1951. ) 
Automobiles 20b- 

Where husband and wife jointly own an automobile, which was being 
driven by the husband with the wife's consent for a common purpose, the 
wife being an occupant, they are engaged in a joint enterprise so that negli- 
gence on the part of the husband will bar her right to recover for injuries 
received in a collision with another vehicle. 

APPEAL hy plaintiff from Crisp, Special Jz idge ,  December Term, 1950, 
of MECKLENDURG. Affirmed. 
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Covington $ Lobdell, J .  Lawence  Jones, and G u y  T .  Carswell for 
plaintiff, appellant. 

Ti l le t t ,  Campbell,  Craigh'ill & Rendleman for defendants, appellees. 

DEVIN, J. This is a companion case to that of J. A. Natheny  v. Cen- 
tral Motor Lines, Inc., ante, 673. The plaintiff in this case is the wife 
of J. A. Matheny and was with him in their Mercury automobile at  the 
time i t  collided with defendants' truck, to the injury of both. I n  the case 
of the husband who was driving we held that the judgment of involuntary 
nonsuit as to him was properly allowed. The only question now posed 
for decision is whether the negligence of J. A. Matheny was imputable 
to his wife. 

I t  was admitted that the automobile in which plaintiff and her husband 
were riding and being driven at  the time by him was their joint property, 
each owning one-half interest therein as tenants in common, and the 
evidence disclosed that they were transporting therein household and 
other joint personal property to their home in Florida. On this trip the 
husband and wife had shared the driving, but the husband was driving 
at  the time of the collision. 

The fact that the plaintiff was co-owner and occupant of the automo- 
bile, and that i t  was being driven at  the time by her husband with her 
consent for the common benefit and purpose of both would seem to estab- 
lish the essential elements of a joint enterprise. James  v. R. R., ante, 
591; Albr i f ton  v. Hil l ,  190 N.C. 429, 130 S.E. 5 ;  Pusey  v. R. R., 181 
N.C. 137, 106 S.E. 452. As such co-owner of the automobile in which 
she was riding, the plaintiff had equal right to direct and control its 
movement, and the conduct of the driver in respect, thereto, and was in 
law chargeable with responsibility for the negligent operation of the 
automobile. Blashfield, sec. 2372. The control required is the legal right 
to control rather than actual physical control. Jamss  v. R. R., supra. 

I t  was said in  Harper  v. Harper,  225 N.C. 260, 34 S.E. 2d 185 : "The 
owner of an automobile has the right to control and direct its operation. 
So then when the owner is an occupant of an automobile operated by 
another with his permission or at  his request, nothing else appearing, the 
negligence of the driver is imputable to the owner." 

The court below, on the facts set out in J. 4. Mal;henyls case (the two 
cases were tried together), sustained motion to nonsuit in the wife's case 
also, and in this, for the reasons stated, we concur. 

Affirmed. 
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STATE V. ROBERT P. BOBENDER, ALIAS BUD, . ~ L I A S  CATFISH, NORMAN 
WALTER HALE, IRVIN JENNINGS KING AND RILEY WILLIAM 
KING. 

(Filed 7 June, 1951.) 

1. Criminal Law Q 5% (2)- 

The testimony of a n  accomplice is sufficient to support a conviction, 
a fortiari where the testimony of the accomplice is corroborated by other 
evidence. 

8. Criminal Law Q 81c  (3)- 
Exclusion of testimony cannot be held prejudicial when the testimony 

is thereafter admitted. 

Exclusion of testimony cannot be held prejudicial when the record does 
not disclose what the witness would have testified. 

4. Criminal Law Q 79- 
Exceptions which are  not discussed in the brief a re  deemed abandoned. 

5. Criminal Law 51- 

The act of the court in stopping defendants' counsel from exhibiting to 
the jury a dollar bill which had just been offered in evidence by the 
solicitor will not be held for error, the matter being in the discretion of the 
trial court in the orderly conduct of the trial. 

6. Criminal Law Q 34g- 
Testimony that  a conspirator had shown the officers the places where 

the stolen safe had been thrown off and later hidden, and a s  to what was 
found a t  such places, is not objectionable as  relating to acts or declara- 
tions of the conspirator after the accomplishment of the purposes of the 
conspiracy, but is testimony of the witnesses a s  to facts within their per- 
sonal knowledge. 

7. Criminal Law Q 42d- 
Testimony as  to the finding of incriminating circumstances a t  places 

designated by one conspirator is competent against co-conspirators for the 
purpose of corroborating the testimony of such conspirator a t  the trial. 

8. Criminal Law Q 81c (3)- 
Refusal to permit a witness to testify a s  to a certain matter cannot be 

held prejudicial when the record shows that  when the question was re- 
peated the witness replied he did not remember. 

9. Criminal Law Q Sod- 
A remark of the court will not be held prejudicial when it could in  no 

way have adversely affected defendant. 

10. Criminal Law Q 38- 
Exception to the refusal to allow the introduction in evidence of a certi- 

fied copy of the weather report for the date in question cannot be sustained 
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when it appears that the witness testified from his p~ersonal knowledge as 
to all matters contained in the report, and further that the record fails to 
show that such certified copy was in fact offered in evidence. G.S.  8-35. 

11. Criminal Law § BOf- 
While counsel has the right to argue to the jury what he concedes to be 

the law of the case, G.S. 84-14, the court properly may warn counsel not 
to comment upon the failure of a defendant to tergtify, G.S.  8-54, even 
though as  of that time counsel had made no improper comment, in order 
to prevent further comment which might violate the rule, and upon objec- 
tion by counsel, to exclude categorically such comment, taking care that 
nothing be said or done which would unduly prejudice defendant. 

18. Criminal Law 81b- 
Mere technical error will not entitle defendant to a new trial but it is 

necessary that error be material and prejudicial and amount to a denial of 
some substantial right in order to constitute reversible error. 

13. Conspiracy 8 7- 
The court's instructions as to the definition and elements constituting 

criminal conspiracy held without error in this case. 

14. Criminal Law 8 81c (4)- 
Where concurrent sentence is imposed on each count, error relating 

solely to one count is not prejudicial. 

15. Criminal Law 8 Bb- 
The court's charge on defendants' defense of alibi held without error. 

APPEAL by defendants, Norman Walter Hale, I rv in  Jennings King and 
Riley William King, from Nettles, J., February Term, 1951, of FORSYTH. 
N o  error. 

The  defendants were charged in the bill of indictment with (1 )  con- 
spiracy to break and enter the storehouse of Colonial Stores, Inc., i n  
Winston-Salem with intent t o  steal therefrom, ( ! a )  with feloniously 
breaking and entering the storehouse of Colonial Stores, Inc., with intent 
to  steal, and (3 )  with feloniously taking, stealing ar.d carrying away an  
iron safe and contents of the value of $10,000, the property of Colonial 
Stores, Inc. 

The  defendant Bovender pleaded guilty and testified for the State. 
H i s  evidence tended to show that  he and his three co-defendants entered 
into a conspiracy to  break, enter and to rob the store of the Colonial 
Stores, Inc., and that  pursuant to this unlawful compact on the night of 
24 December, 1950, about 10 p.m. they broke and entered this storehouse 
by cutting iron bars in the rear and breaking the loclis on the back doors, 
and took and carried away a small iron safe set in concrete. After its 
removal from the store this safe was loaded on a truck of Salem Spring 
Company procured by defendant Hale, an  employee of that  Company, 
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and who had keys to its premises. Hale drove the truck away and the 
other three defendants followed in Riley King's automobile. They drove 
out of the city to a "little dirt road" near Wallburg and there dumped 
the safe out and returned to the city. The Salem Spring Company's 
truck was returned. The defendant Irvin King was taken to a point near 
his home and put out, as they thought he "would be sure to be picked up 
on the job." The other three then procured tools, including hammers, 
chisels and acetylene torch, and returned to where the safe had been left. 
Bovender now drove his own automobile and Riley King had secured a 
truck of Winston Laundry Company, a truck which he used as employee 
of the Laundry Company to pick up laundry, he having keys to the truck 
and to the premises of the Laundry Company. Attempt was made to 
open the safe, the cement and hinges were knocked off and the metal 
burned, but to no avail. So they rolled the safe up in the back of 
Bovender's automobile and then transferred it to the Laundry Company's 
truck and drove some distance to a place where there was a sawdust pile 
and hid the safe in the sawdust. Xear this place the right front fender 
of the truck came in contact with a tree and some of the paint was scaped 
off. Pursuant to agreement that the safe was to be opened the following 
Thursday night, 28 December, Hale and Riley King brought the safe to 
the Laundry Company's garage in the rear of its premises, where Boven- 
der joined them, and there by use of an electric drill a round hole was 
cut in the safe and with a wire coat hanger the money was fished out. 
There was one $100 bill, three $50 bills, bills of lower denominations and 
a large amount of silver currency. They divided the money into four 
parts, one for Bovender, one for Hale, and Riley King took two parts, 
one for himself and one for Irvin King. Bovender testified his share was 
$1,400. Checks and papers taken from the safe were burned. Then the 
safe was loaded on the truck, driven out, and from a bridge on Highway 
#421 dumped into the Yadkin River. The manager of Colonial Stores, 
Inc., testified the safe contained approximately $7,000 in cash and $3,000 
in checks. 

Bovender was arrested two weeks later, his automobile examined and 
scratches and marks in the rear discovered. After denying his guilt for 
several days Bovender confessed and told the officers the whole story as 
testified by him at the trial. H e  showed the officers where the safe was 
first hidden and also the sawdust pile. The officers found the broken 
cement and pieces of burnt metal near the dirt road, impression of a 
body and pieces of burnt metal in the samdust, scraped paint on the bark 
of a tree nearby, and particles of burnt and broken metal on the floor of 
the garage of the Laundry Company. The officers also recovered the safe 
from the river, and this was produced at the trial and identified as having 
belonged to the Colonial Stores, Inc. 
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The particles of burnt metal and paint from the bark of the tree were 
examined by an expert who from microscopic and spectrographic exami- 
fiations expressed opinion these were similar to the inetal of the safe and 
the paint on the truck. The truck of the Laundry Company customarily 
driven by Riley King (known as No. 9)  was examined and scratches and 
marks on metal slats in the floor of the truck were .found and these slats 
were introduced in evidence. Defendant Hale on Friday following the 
division of the money traded for a new automobile, paying $900 in cash 
in bills as the difference. The dealer said the money was in various 
denominations and he thought one of them was a $100 bill. 

None of the defendants, save Bovender, went on the stand, but they 
offered numerous witnesses, some fifty in number, in effort to show that 
each was either at  home or elsewhere than at  the places at  the times testi- 
fied by Bovender. Defendant Riley King offered witnesses who testified 
he was on the night of 24 December engaged in picking up laundry over 
an extended route in the vicinity of the city, with a helper, from 8 :30 to 
1 :30 a.m. Defendants also offered evidence tending to show that on the 
Thursday night on which Bovender testified the safe was hauled back and 
forth and thrown in the river the weather was very cold, sleet falling and 
the roads icy and slick. 

During the argument to the jury the following exception to the ruling 
of the court was noted : 

"Mr. Johnson: The law says no man has to take the witness stand. 
"Objection. 
"The Court : That statement is not proper. Gentlemen of the jury, 

the defendant has the right to take the witness stand or he may remain 
off the witness stand, as he may be so advised. The fact that he does not 
go upon the witness stand and testify in his own behalf cannot be taken 
to his prejudice. I t  is not proper, gentlemen, for the attorneys for either 
side to make comment about it. 

"Mr. Johnson : I thought I could comment on the law ? 
"The Court: No, sir. You can't make any comment at  all. I t  is 

iinproper argument, gentlemen of the jury, for the attorneys on either 
side to make it, and don't repeat it again." 

The jury returned verdict of guilty as to each of the defendants, Hale, 
Riley King and Irvin King, on all three counts as charged in the bill of 
indictment. Judgment was rendered imposing on each of these defend- 
ants concurrent terms in State Prison on each of the three counts. Prayer 
for judgment as to Bovender was continued to next term. Defendants 
Hale, Riley King and Irvin King appealed, assigning error. 

Attorney-General McMullan and Assistant Attorney-General Bruton 
for the State. 

Jno. D. Rlawter and Joe W .  Johnson fw defendonts, appellants. 
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DEVIN, J. The evidence of defendant Bovender, an accomplice, who 
pleaded guilty and testified for the State, was sufficient to carry the case 
to the jury on all counts (8. v.  Hale, 231 N.C. 412, 57 S.E. 2d 322; S. v. 
Ashburn, 187 N.C. 717, 122 S.E. 832), and there was other evidence 
tending to corroborate this witness and to support the verdict. 

The zeal of counsel for the convicted defendants is manifest bv the 
number of assignments of error they have brought to our attention in the 
effort to secure a new trial for their clients. Errors assigned are fifty-six 
in number, but an examination shows some of them are based on excep- 
tions to the exclusion of testimony which was afterward admitted; others 
relate to excluded questions to which the record does not disclose the 
answer or what response would have been made; while other exceptions 
not referred to in their brief are deemed abandoned. None of these re- 
quire specific elaboration. However, some of the exceptions noted at  the 
trial which are discussed in appellants' brief require consideration. 

During the taking of the State's evidence a dollar bill which a witness 
testified he had "fished" out of the safe after its recovery, was offered in 
evidence by the solicitor. When counsel for defendants sought at  the time 
to exhibit this to the jury the court stopped him, reminding him he was 
not offering evidence and it was not for him to exhibit it at  that time. 
This was amat ter  in the discretion of the court in the orderly conduct of 
the trial. 

Defendants noted exception to evidence that witness Bovender had 
shown the officers the places where the stolen safe had been thrown off 
and later hidden in sawdust. This exception was on the view that this 
was after the consummation of the alleged conspiracy and incompetent 
against the defendants. But this was testimony as to facts within the 
witness' personal knowledge and no declaration or act of either of his co- 
conspirators since the accomplishment of the purposes of the conspiracy 
was offered. The principle invoked is inapplicable. Likewise, it was 
competent to elicit from this witness in coribboration that he had pre- 
viously stated to the officers the facts about which he was testifying, and 
for the officers in corroboration to testify what he had told them. S. v. 
Spencer, 176 N.C. 709, 97 S.E. 155;  Stansbury, sec. 51. 

Defendants complain that the court refused to allow them to cross- 
examine Bovender as to what statement he had made in the City Court 
on a particular point, but the record shows when the question was re- 
peated the witness replied he did not remember. Also, exception was 
noted to the refusal of the court to permit this witness to testify about 
the amount of his bond and that of his codefendants. I t  appeared, how- 
ever, that the witness did testify that the amount of his bond was $5,000, 
and that he heard in the City Court the other defendants' bonds an- 
nounced as $15,000. I t  later appeared that the bonds of Hale and Irvin 
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King were fixed at  $12,000, and Riley King gave s $10,000 cash bond. 
Moreover, the bond of Bovender was introduced in evidence. I t  would 
seem defendants obtained whatever benefit there was in the fact that 
Bovender's bond had been reduced after he testified in the City Court. 
No  harm to the defendants may be predicated on the court's ruling on 
this score. Nor is there cause for complaint that the court remarked it 
was immaterial who signed his bond as the bond admitted in evidence 
shows it was executed by a bonding corporation having no connection 
with the case. 

The defendants asked officer Burke if the solicitor had talked to him 
about Bovender's bond. Objection was sustained and counsel permitted 
to put in the record the expected answer, but this was not done, and the 
record is silent as to what the witness would have said. A similar ques- 
tion, with same ruling, was asked officer Carter, and again the record is 
silent. We do not think defendants are in a position to complain. S. v. 
Ashburn, 187 N.C. 717 (722), 122 S.E. 533. 

Defendants excepted for that Mrs. Riley King was not permitted to 
testify how long defendants' witness Brown had been living in their 
home and how long he had known her husband, but later Brown testified 
without objection he had been living there since Ilecember, 1949, and 
knew Riley King well for that length of time. At the time this evidence 
was first offered, its materiality was not apparent. 

Bovender had testified that on the Thursday night, 28 December, when 
the safe was brought to the Laundry Company's garage and opened and 
subsequently thrown in the river the weather was cold, but he did not 
think there was any sleet and that the ground was dry. H e  said he did 
not remember what kind of night it was. To contradict him and to show 
the condition of the weather defendants called a witness, Wiley Sims, 
who testified he was meteorologist in charge of the weather records of the 
United States Weather Bureau at a local airport. Asked what the 
weather was on Thursday night, 28 December, he replied: "I have it 

certified copy here." He  said he kept the records and they were at  his 
office, The court ruled if he knew of his own knowledge he could testify 
but if he kept the record the record would be the best evidence, and that 
he could not testify from a copy. The witness then said he had an inde- 
pendent recollection of the weather on the night of 28 December, and 
testified that on that night the temperature was below freezing, that there 
was freezing rain during the early part of the night and up to 1 :00 a.m. ; 
that there was a trace of ice on the ground, and the streets were slippery 
and most transportation stopped. Defendants excepted to the ruling of 
the court on the ground that the court had refused to allow defendants to 
introduce a certified copy of the weather report for this date as authorized 
by G.S. 8-35. But the record does not show that such a certified copy was 
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offered. The only question presented to the court below seems to have 
been whether the witness could testify as to weather conditions on that 
night from a copy of the record or from his independent recollection. 
A copy of the record of the weather report is included in the record, but 
it does not affirmatively appear that it was offered as a properly authenti- 
cated copy of a public record in accordance with the statute G.S. 8-35, 
and the questions debated in defendants' brief do not appear to have been 
raised by the evidence offered. Stansbury, see. 153 ; Kearney v. Thomas, 
225 N.C. 156,33 S.E. 2d 871. See also Supply  Co. v. Ice Cream Co., 232 
N.C. 684, 61 S.E. 2d 895. However, all the facts the copy referred to 
by the witness would have disclosed were testified by him from his per- 
sonal knowledge, and defendants introduced six other witnesses who testi- 
fied the weather on this occasion was as described by Sims and as shown 
on the copy set out in the record. We perceive no resultant harm to the 
defendants' defense on this point. 

Defendants contend they were prejudiced by the action of the court 
in sustaining objection to the statement made by defendants' counsel, 
during his argument to the jury, that "the law says no man has to take 
the witness stand.'' The statute G.S. 84-14 which places certain limita- 
tions on arguments of counsel to the jury concludes with this sentence: 
"In jury trials the whole case as well of law as of fact may be argued to 
the jury." The right of counsel to  state in his argument to the jury what 
he conceives the law of the case to be has been upheld in numerous deci- 
sions of this Court. Brown v. Vesfnl ,  231 N.C. 56, 55 S.E. 2d 797; Sears, 
Roebuck & Co. v. Banking Co., 191 N.C. 500, 132 S.E. 468; S. v. Hardy,  
189 N.C. 799, 128 S.E. 152. But applicable also to the question here 
presented is G.S. 8-54 which guarantees the right of a person charged 
with a criminal offense to testify in his own behalf, but adds that his 
failure to testify shall not create any presumption against him. S. v. 
Harrison, 145 N.C. 408 (414), 59 S.E. 867; S. v. Bynum,  175 N.C. 777, 
95 S.E. 101; S. v. Humphrey,  186 N.C. 533 (536), 120 S.E. 85; S. v. 
Tucker, 190 N.C. 708, 130 S.E. 720; S .  I.. Jordan, 216 N.C. 356, 5 S.E. 
2d 156; S. v. MciVeill, 229 N.C. 377, 49 S.E. 2d 733. 

The decisions of this Court referring to this statute seem to have inter- 
preted its meaning as denying the right of counsel to comment on the 
failure of a defendant to testify. The reason for the rule is that extended 
comment from the court or from counsel for the state or defendant would 
tend to nullify the declared policy of the law that the failure of one 
charged with crime to testify in his own behalf should not create a pre- 
sumption against him or be regarded as a circumstance indicative of 
guilt or unduly accentuate the significance of his silence. To permit 
counsel for a defendant to comment upon or offer explanation of the 
defendant's failure to testify would open the door for the prosecution and 
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create a situation the statute was intended to prevent. I n  S.  v. H u m  
phrey, 186 N.C. 533 (536), 120 S.E. 85, a new trial was awarded because 
of the solicitor's adverse comments on defendant'cl failure to take the 
stand. I n  S. v. Tucker, 190 N.C. 708, 130 S.E. 720, in an opinion by 
the present Chief Justice, it was said: ('In the decisions dealing directly 
with this statute, it has been held that counsel for the prosecution is pre- 
cluded from referring in his argument to any failure on the part of a 
defendant to testify, or to become a witness in his own behalf. 8. v. 
ITarrison, 145 N.C. 414. I t  is not a proper subject for comment by 
counsel in arguing the case before the jury." And in 8. v. McNeill, 229 
N.C. 377, 49 S.E. 2d 733, where exception was notlad to the language in 
which the court in its charge referred to this statute, it was said in an - 
opinion by Justice Denny, "The f a i l u ~ e  of a defendant to go upon the 
witness stand and testify in his own behalf should not be made the sub- 
ject of comment, except to inform the jury that a defendant may or may 
not testify in his own behalf as he may see fit, and his failure to testify 
'shall not create any presumption against him.' " 

While the mere statement by defendants' counsel that the law eays 
no man has to take the witness stand would seem to be unobjectionable, 
it is obvious that further comment or explanation might have been viola- 
tive of the rule established bv the decisions of this Court. Furthermore. 

- , 
i t  was the duty of the presiding judge by prompt action to prevent in- 
fringement of this rule and to require obedience to his ruling, though he 
should be careful that nothing be said or done which would be calculated 
unduly to prejudice the defendants. S. v. Howley, 220 N.C. 113, 16 
S.E. 2d 705. 

Here, the judge stated from the bench that a defendant had the right 
to take the witness stand or refrain from doing so, and that the fact he 
did not testify in his own behalf could not be cksidered to his prejudice, 
and added, "It is not proper for attorneys for either ,jide to make comment 
about it." When counsel thereupon espressed his view that he thought 
he could comment on the law, the court ruled again that any comment 
on the subject was improper for attorneys on either side, and that counsel 
should not "repeat it again." I n  the charge to the jury the court again 
stated the rule that defendants' failure to testify should not create any 
presumption against them. That was 1111 the defendants were entitled to 
in this i egard .  Nor do we think the defendants were disadvantaged by 
the ruling of the court. Verdicts and judgments are not to be lightly 
set aside, nor for any improper ruling which did not materially and ad- 
versely affect the result of the trial. Collins v. Lamb, 215 N.C. 719, 
2 S.E. 2d 863. An error cannot be regarded as prejudicial unless there 
is a reasonable probability that the result would have been different. 
Call v. Stroud, 232 N.C. 478, 61 S.E. 2d 342. ('Verdicts and judgments 
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are not to be set aside for harmless error, or for mere error and n o  more. 
T o  accomplish this result, i t  must be made to appear not only tha t  the 
ruling complained of is erroneous, but also that  it is material and preju- 
dicial, amounting to a denial of some substantial right." Wilson v. 
Lumber Co., 186 N.C. 56, 118 S.E. 797. 

Defendants noted exception t o  the court's i~iutructions to the jury in 
respect to the definition of the elements necessary to  constitute criminal 
conspiracy, but we think the charge considered contextually is in accord 
with the decisions of this Court on the subject and free from error. S. v. 
Ritter, 197 N.C. 113, 147 S.E. 733; 8. v. Wrenn, 198 N.C. 260, 151 S.E. 
261 ; S. v. Davenport, 227 N.C. 475 (494)' 42 S.E. 2d 686; S. v. Sum- 
merlin, 232 N.C. 333, 60 S.E. 2d 322. Furthermore, each of the defend- 
ants was convicted on all three counts in the bill and the judgment im- 
posed concurrent sentences on each count. 

The court's reference to the defendants' defense of alibi seems to have 
followed approved precedents, and the exception thereto cannot be sus- 
tained. S. v. Bridges, anfe,  577, 64 S.E. 2d 867. 

After a long and warmly contested trial the jury has accepted the 
State's evidence as true and found each of the appealing defendants guilty 
as charged. A careful examination of the entire record leads to the con- 
clusion tha t  no  sufficient ground has been shown for upsetting the result. 
I t  will not be disturbed. 

N o  error. 

STATE v. JOE GIBSON, ET AL. 

(Filed 7 June, 1951.) 
1. Indictment 10- 

A count charging named defendants with conspiracy to operate a lottery 
and further with selling lottery tickets charges but one offense of con- 
spiracy, and therefore it is not required that the defendants be again 
named in regard to the selling of lottery tickets. 

2. Indictment § 8: Conspiracy § P- 

An indictment containing a count charging named defendants with con- 
spiracy to operate a race-horse lottery and subsequent counts charging the 
named defendants with operating a race-horse lottery, and with selling 
race-horse lottery tickets and further counts charging named defendants 
(the same parties except for the deletion of one of them) with conspiracy 
to operate a butter-and-egg lottery and with operating a butter-and-egg 
lottery and with selling butter-and-egg lottery tickets, held not objection- 
able for duplicity or multifariousness. G.S. 15-152. 
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8. Conspiracy Q 5- 
Where the indictment charges that the named defendants did conspire 

together with each other and "divers other persons" to commit a criminal 
offense, the State may show the identity of a person not named in the in- 
dictnient who was a member of the conspiracy and introduce in evidence 
paraphernalia found in his possession used in furtherance of the common 
design. 

4. Gaming Q 8- 
A calculator used as part of the paraphernalia in the operation of a 

lottery may be introduced in evidence. 

6. Conspiracy Q 3- 
In a prosecution for conspiracy considerable latitude is allowed in the 

reception of evidence offered to establish the gravamen of the offense, and 
the evidence is not limited to direct evidence. 

6. Criminal Law 5 42d- 
An article may be introduced in evidence to corroborate testimony in 

regard thereto by witnesses whose credibility has been attacked. 

7. Criminal Law $$§ 50d, 81c (1)- 
While the trial court may not by language or conduct a t  any time dur- 

ing the trial impeach the credibility of a witness or discredit efforts of 
either party before the jnry, and while such impeachment or depreciation 
once made cannot be cured or corrected, neverthelesrl appellants must make 
it plainly appear that the occurrence complained of prejudiced their cause 
sufficiently to overcome the presumption in favor of the regularity of the 
proceedings in the lower court. 

8. Oriminal Law § 81b- 

Appellants have the burden of showing that alleged error was harmful, 
as  the presumption is against them, and merely casting doubt upon the 
validity of the proceedings is insuacient. 

9. Criminal Law 5 62f- 
The court may not suspend sentence for a periold exceeding five years. 

G.S. 15-197, G.S. 15-200. 

APPEALS by defendants from Sharp, Special Judge, September Crim- 
inal Term, 1950, of Gu~r~~orm-Greensboro Division. 

Criminal prosecution on indictment charging the defendants in a six- 
count bill with conspiracy to operate lotteries, with operating them, and 
with kindred offenses. 

Co,unt One charges C. A. (Shug) York, Joe  Gibson, George Farley, 
Theo. Graves, Sammie Scott and W. C. (Bill) CotJe with conspiracy to 
operate a race-horse lottery in Guilford County, and further with selling 
race-horse lottery tickets in said county. 

Count Two charges the same defendants (naming them) with operat- 
ing a race-horse lottery in Guilford County. 
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Cwnt Three charges the same defendants (naming them) with selling 
race-horse lottery tickets in Guilford County. 

Count Four charges C. A. (Shug) York, Joe Gibson, George Farley, 
Theo. Graves and W. C. (Bill) Coble with conspiracy to operate a butter- 
and-egg lottery in Guilford County, and further with selling butter-and- 
egg lottery tickets in Guilford County. 

Count Five charges the same defendants mentioned in Count Four 
(naming them) with operating a butter-and-egg lottery in Guilford 
County. 

Count Six charges the same defendants mentioned in Counts Four and 
Five (naming them), with selling butter-and-egg lottery tickets in Guil- 
ford County. 

Immediately upon the call of the case by the solicitor, the defendants 
and each of them through counsel moved to quash the bill of indictment 
for duplicity and duplication, and also demurred ore tenus to the bill. 
Both were overruled ; exceptions. 

On the second day of the trial C. A. (Shug) York failed to appear in 
court and a mistrial was ordered as to him. Counts Five and Six were 
dismissed as against George Farley and Theo. Graves on their pleas of 
former jeopardy. 

The trial proceeded against the remaining defendants on all the counts 
in the bill. 

The principal witnesses for the prosecution were E d  Leonard, a con- 
federate with the defendants in the lottery business, and Eugene Watling- 
ton, a "pick-up man" in the same business. 

It appears from the testimony of these two witnesses that the defend- 
ants were engaged in two lotteries in Guilford County, one a butter-and- 
egg lottery, carried on principally during the morning hours five days a 
week from Monday to Friday; the other a race-horse lottery, operated 
principally in the afternoons and on Saturdays and Sundays. 

Starting with the initial operators in the butter-and-egg lottery are 
the so-called "writers" who take orders f o ~  and write lottery tickets and 
collect for them. The purchaser selects a number of three digits which 
is written on the ticket. Next in order are the "head-men" who collect 
the tickets from the writers, and above these are the "pick-up men" who 
pick up the tickets from the head men or a t  certain designated places of 
concealment where they are left, and transmit them to lottery head- 
quarters, in the instant case operated by C. A. (Shug) York, Joe Gibson 
and W. C. (Bill) Coble. 

All tickets are requ i rd  to reach headquarters by 11 :30 each morning. 
The winning number is.determined by taking the last digit in the butter 
quotation from the New York Stock Exchange of the preceding day and 
the first two digits in the quotation for the egg market. 



694 I N  T H E  SUPREME COURT. 1233 

I f  a player or a purchaser of ticket or tickets does not select the win- 
ning number he gets nothing back. "The ratio of the win, if you happen 
to hit was supposed to be $5.00 for one penny," 01. sometimes 300 to 1 
instead of 500 to 1. But "it worked out so that any time the number was 
overhit for the day they would tell you" (the pick-up men), according 
to Leonard's testimony, "to change the number and make up some other 
number. . . . When I changed it, I would just make up some other num- 
ber and declare that to be the winner" (winning number). 

The racehorse lottery was operated in a similar manner to the butter- 
and-egg lottery, except for the difference in determining the winning 
number. This number came from the first three horse races held at  cer- 
tain tracks. "Whenever there was an  overhit or hits for more than the 
amount of take that day, I changed the numbers, the people that I had 
picked up the numbers from who had selected the winning horse or win- 
ning position (or winning number) did not get their money." 

The witness Leonard was permitted to testify, over objection, that one 
I,. C. Sykes was "involved in this case"; that he had left the State or 
town; that he had a calculator in his home, used for totaling lottery 
tickets. 

"Q. The Solicitor: Have you seen this machine which I show you 
before? Objection. Yes. 

"The Court : What is the purpose of that ? 
"The Solicitor: The State desires to show that this calculator was 

found in the home of L. C. Sykes and that L. C. Sykes is a part of this 
entire conspiracy." Objection ; overruled ; exception. 

The calculator was offered in evidence, over objection, and the witness 
testified that he had used it at  Sykes' home in totaling lottery tickets, or 
"for running the work" as he called it. 

During the examination of the witness Leonard the following occurred : 
"Mr. Glidewell: Read that question, 1 wasn't listening. 
"The Court (addressing Mr. Glidewell) : What did you say? 
"Solicitor : He said he wasn't listening, your Honor. 
"Mr. Glidewell: What was that question-I was talking and didn't 

hear it-read it, will you? 
'(The Court: No. Go ahead, Mr. Witness. 
"Mr. Glidewell: Do you mean to say I can't have the Reporter read a 

question for me I' 
"The Court : Not now; maybe later. 
"Mr. Glidewell (rising and advancing) : I want an exception to that 

put in the record. 
"The Court: Sit down, Mr. P. W." 
Objection ; overruled ; exception. 
The defendants offered no evidence. 
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They complain also at  one of the opening sentences of the charge as 
disparaging to their case: "By his plea of not guilty each defendant 
denies the charge against him as set out in the bill of indictment and he 
denies the credibility of the evidence upon which the State relies, even 
though that evidence is not contradicted." Exception. 

Verdict: "All defendants guilty as charged on all counts." 
Judgments pronounced on all six counts against the several defendants. 
On Count Two the defendants, Gibson, Coble, Graves and Farley (in 

addition to being sentenced on other counts) were each sentenced to the 
roads for six months, "suspended for a period of ten (10) years upon good 
behavior of the defendant." Exceptions. 

On Count Five the defendants, Gibson and Coble (in addition to 
being sentenced on other counts) were each sentenced to the roads for 
six months, "suspended for a period of ten (10) years upon good behavior 
of the defendant.'' Exceptions. 

The defendants appeal, assigning errors. 

Attorney-General HcMullan and Assistant Attorney-General Bruton 
for the State. 

P. W .  Glidewell, ST., Shelley B. Caveness, and Joe D. Franks, Jr., for 
defendants. 

STACY, C. J. We have here for decision (1)  the validity of the indict- 
ment, (2) the competency of evidence, (3)  the propriety of a colloquy 
between court and counsel, and (4)  the legality of suspended sentences. 

I. THE V.~LIDITY O F  THE INDICTMENT. 

The defendants have pressed their motion for quashal of the indictment 
with conviction and apparent confidence. They seem assured that i t  
offends the rule against duplicity or multifariousness in a single bill, and 
that in the first and fourth counts, two separate and distinct offenses are 
joined without naming the defendants in respect of the second alleged 
offense. For this latter position, they cite S .  v. Camel, 230 N.C. 426, 
53 S.E. 2d 313, as controlling: and S. v. Robinson, 224 N.C. 412, 30 S.E. 
2d 320; S .  v. Wilson, 121 N.C. 650, 28 S.E. 416, and S. v. Cooper, 101 
X.C. 684, 8 S.E. 134, as fully supporting their position. 

We think the defendants have misconceived the intent and purpose of 
the First and Fourth Counts in the bill. Thesc counts charge only a 
single offense, ie . ,  conspiracy to do two things: (1) to operate a lottery 
(violative of G.S. 14-290), and ( 2 )  to sell tickets therein (violative of 
G.S. 14-291.1). Thus, the State elected in drafting these counts to 
assume a double burden-to establish the operation of a lottery by the 
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defendants and the sale by them of tickets therein. The court was care- 
ful to make this plain to the jury. However, just one offense is charged, 
and a single sentence was imposed on each count. Hence, the authorities 
cited and relied upon would seem to be inapplicable to the facts of the 
instant record. 

I n  respect of the alleged duplicity or multifariousness of the entire 
bill, i t  is sufficient to say the central indictment is for conspiracy. All 
the remaining counts are related to each other "and to the single trans- 
action or series of transactions which grow out of the one concatenated 
design." S. v. Dale, 218 N.C. 625, 12 S.E. 2d 558; S. v. Jarrett, 189 
N.C. 516,127 S.E. 590. 

Speaking to the question in S. v. Malpass, 189 N.C. 349, 127 S.E. 248, 
Varser, J., said: "The rule in this State now is, that different counts 
relating to the same transaction, or to a series of transactions, tending to 
one result, may be joined, although the offenses are not of the same grade," 
citing as authority for the position: S. v. Lewis, 1815 N.C. 640, 116 S.E. 
259; 8 . 2 1 .  Burnett, 142 N.C. 577, 55 S.E. 72; S. v. Rgward, 129 N.C. 584, 
40 S.E. 71; S. v. Harris, 106 N.C. 682, 11 S.E. 377; S. v. Mills, 181 N.C. 
530, 106 S.E. 677. 

The bill here suffices to withstand the charge of duplicity. The chal- 
lenge is not sustained. G.S. 15-152; 8. v. Anderson, 208 N.C. 771, 182 
S.E. 643; 5 R.C.L. 1081 ; 11 Am. Jur .  562 ; I Wharton's Crim. Procedure 
624 ; Joyce on Indictments 2d 657. 

The defendants objected to the testimony of Leonard reciting that L. C. 
Sykes was one of the operators of the lotteries; that he had a calculator 
in his home for totaling tickets, which the witness identified; that Sykes 
had been tried and convicted and had since left the State or town. 

The indictment charges that the defendants (naming them) "did . . . 
conspire together and with each other and divers other persons" to operate 
lotteries in Guilford County, etc. I t  mas therefore competent to show 
who the "divers other persons" were, or to make known the other con- 
spirators in the enterprise. S. v.  Andrews, 216 N.O. 574, 6 S.E. 2d 35. 
Without objection, the witness freely told of conversations and trans- 
actions with C. A. (Shug) York after n mistrial had been ordered as to 
him or in his case. I f  the defendants now find it embarrassing to be 
identified as associates of L. C. Sykes, they have no one to blame but 
themselves. 8. v .  Bed,  199 N.C. 278, 154 S.E. 604. The association was 
originally of their own choosing. 

Those who enter into a conspiracy to violate the criminal laws thereby 
forfeit their independence, and jeopardize their liberty, for, by agreeing 
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with another or others to  engage in an unlawful enterprise, they thereby 
place their safety and freedom in the hands of each and every member of 
the conspiracy. X. v. Williams, 216 N.C. 446, 5 S.E. 2d 314. The acts 
and declarations of each conspirator, done or uttered in furtherance of 
the common, illegal design, are admissible in evidence against all. S. v. 
Ritter, 197 N.C. 113,147 S.E. 733. "Everyone who enters into a common 
purpose or design is equally deemed in law a party to every act which 
had before been done by the others, and a party to every act which may 
afterwards be done by any one of the others, in  furtherance of such com- 
mon design." S. v. Jackson, 82 N.C. 565; S. v. Smith, 221 N.C. 400, 
20 S.E. 2d 360; S. v. Summerlin-"Hole-in-the-Wall" Case,-232 N.C. 
333, 60 S.E. 2d 322; S. v. Anderson, 208 N.C. 771, loc. cit. 786, 182 S.E. 
643 ; S. 1). H e d o n ,  211 N.C. 123, 189 S.E. 173. 

The calculator was competent to be shown in evidence as a part of the 
paraphernalia used in the operation of the lotteries. S. v. Wells, 219 N.C. 
354, 13 S.E. 2d 613; S. v. Pogleman, 204 N.C. 401, 168 S.E. 536; 8. v. 
Lea, 203 N.C. 13, 164 S.E. 737; Stansbury's N. C. Evidence, Sec. 85. 

Moreover, in cases grounded on fraud or conspiracy, considerable lati- 
tude is allowed in the reception of evidence offered to establish the grava- 
men of the charge or offense. Direct evidence of the charge is not essen- 
tial, though here it is both direct and positive, with its credibility, how- 
ever, sharply challenged. The calculator was offered to bolster the testi- 
mony of the witness whose credibility was being attacked. I t  was compe- 
tent for this purpose. S. v. Anderson, supra. 

The defendants stressfully contend that their cases were prejudiced 
when the court directed counsel to "sit down7' as a result of the colloquy 
shown in the record ; that the direction clearly revealed the court's impa- 
tience with their defenses and the manner in which they were being con- 
ducted, and that the court's displeasure or opinion in this respect was 
further emphasized at the opening of the charge when the jury was told 
the State's evidence "is not contradicted.'' 

Conceding that the direction in question and the further remark in 
respect of the State's uncontradicted evidence may have been somewhat 
incautious or infelicitous or even indicatire of impatience with the de- 
fenses offered by the defendants, we hardly think the effect was as hurtful 
or impeaching as the defendants now contend. At least, as we apprehend 
the record, the impeachment appears insufficiently pronounced to over- 
come the presumption against it. I n  r e  Will o f  Johmon, ante, 570. The 
appellants have the burden of showing harmful error, and they must make 
it appear plainly, as the presumption is the other way. Nor is it suffi- 
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cient merely to cast doubt on the validity of the proceeding. The appel- 
lants have the burden of showing error. Collingwoo~l v. R. R., 232 N.C. 
192, 59 S.E. 2d 584; ATichols v. Rank, 231 N.C. 188, 56 S.E. 2d 429; 
Scott 11. Swift & CO., 214 N.C. 550, 200 S.E. 21. 

True, the authorities are to the effect that at  no time during the trial 
of a cause may the presiding judge cast doubt upon the testimony of a 
witness, impeach his credibility, or discredit the e f f~r t s  of either party 
before the jury. 8. v. Cantrell, 230 N.C. 46, 51 S.E. 2d 887; 8. v. 
Owenby, 226 N.C. 521, 39 S.E. 2d 375; S. v. Permy, 231 N.C. 467, 57 
S.E. 2d 774. This may be done by the use of language or conduct calcu- 
l akd  to impair the credit which the jury might otherwise or under 
normal conditions give to the testimony or the position of one of the 
parties. S. v. Sirnpson, ante ,  438, 64 S.E. 2d 568; S. v. Carter, ante, 581, 
65 S.E. 2d 9; S. v. Russelb, azfe, 487, 64 S.E. 2d 579. 

Of course, the fact the court later afforded counsel an opportunity to 
examine the witness further, or to have any question read, would not have 
cured the impeachment, if such i t  were, for impeachment or depreciation 
at  any time during the trial ordinarily is incurable or incorrectible and 
fatal to the proceeding. S. v. McSeill, 231 N.C. 666, 58 S.E. 2d 366, and 
cases there cited. 

I n  the light of the record as we understand it, the exception is not 
sustained. 

IV. LEGALITY OF SUSPENDED SENTENCES. 

I t  is the position of the defendants, Gibson, Coble, Graves and Farley, 
that as they were convicted of misdemeanors, the court was without 
authority to suspend their sentences on Counts Two and Five for a period 
of ten years on good behavior; that they did not consent to such suspen- 
sions, and that these suspended judgments should be vacated. 

The position appears to be well taken in the light of G.S. 15-200 which 
appears in the Chapter on Criminal Procedure and provides that, "The 
period of probation or suspension of sentence shall not exceed a period 
of five years and shall be determined by the judge o.f the court and may 
be continued or extended, terminated or suspended by the court a t  any 
time, within the above limit." 

I n  the case of S. v. Wilson, 216 N.C. 130, 4 S.E. ad 440, the inherent 
power of a court having jurisdiction to suspend judgment or stay execu- 
tion in a criminal case for determinate periods and for a reasonable 
length of time, was recognized and upheld under authority of the earlier 
cases, citing some of them, but it was there observed, ('Since that time 
the period during which the execution of a sentence in a criminal case 
may be suspended on conditions has been fixed as five years, regardless of 
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the term of imprisonment authorized by the statute," citing the above 
statute. 

What was said in Wilson's Case has not been changed or modified in 
subsequent decisions. 8. v. Niller, 225 N.C. 213, 34 S.E. 2d 143, and 
cases cited. The general authority recognized in G.S. 15-197 is to be 
read in connection with the limitation fixed by G.S. 15-200. 

Perhaps i t  should be noted the defendant, Sammie Scott, has not ap- 
pealed, and the judgment against the defendant Coble on Count Three 
is void for uncertainty or indefiniteness ; immaterial, however, since only 
a concurrent sentence was entered on this count. 

Those who are disposed or inclined to take part in a lottery, or the 
numbers racket, might do well to read the evidence in this case. I t  comes 
from the inside and is quite revealing. Duplicity, fraud, overreaching 
and false pretense appear to be the bases of operation. Chicanery is also 
employed. The appeal is to cupidity, rapacity, avarice and covetousness. 
I t  is a shabby business, if it can be called a business at  all. How anyone 
could hope to gain in such an enterprise is difficult to perceive or to 
understand. The fixed pattern undoubtedly is "heads I win; tails you 
lose," with just enough lure or bait to attract and mislead the unwary. 
You can't win at  the other fellow's game, especially if he be a charlatan. 
I t  would seem that only a knave, a dupe, a simpleton or a "blind fish" 
would bite at  such a hook. But then, there are those who act as if they 
think with their feet or only in the aftertime. "A fool and his money are 
soon partedv-English proverb. 

A careful perusal of the transcript leaves us with the impression the 
validity of the trial should be upheld, but as indicated, the case will be 
remanded for correction of errors in the suspended judgments. 

Error and remanded. 

E. Y. PONDER v. HUBERT DAVIS AND BRISTOL CROWDER. 

(Filed 7 June, 1951.) 

1. Contempt of Court § 5: Judges 8 2d- 
Where an order to show cause why defendants should not be held in 

contempt is issued in an action involving a contested election, the resident 
judge issuing the order should recuse himself upon petition and affidavit 
alleging that such judge took an active part on behalf of the plaintiff in 
the campaign and averring upon verification that in good faith affiant 
believes he could not obtain a fair and impartial hearing before such judge. 
G.S. 5-9. 
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2. Constitutional Law Ma- 
A fair  trial in  jury cases and a n  impartial judge .in all  cases a re  prime 

requisites of due process. 

3. Contempt of Court 8 5 :  Judges 2d- 
In  contempt proceedings arising out of a conter3ted election, verified 

petition and amdavit for recusation for bias alleging that  "in good faith" 
defendants believe they could not obtain a fair  and impartial hearing b e  
fore the resident judge issuing the order because he had participated in 
the campaign on behalf of plaintiff, may not be declared scurrilous and 
untrue and ordered stricken from the record on the court's own notion or 
ipsi dinit  without any counter-affida17it or evidence to contradict it, but, if 
the judge wishes to contest the averments, he should transfer the cause 
to another judge and flle his affidavit in reply or request to  be permitted 
to testify orally. 

4. S a m e  
Upon petition for recusation for bias in contempt proceedings, the act  of 

the judge, after flnding facts, in transferring the matter to  another judge 
for punishment lends color to the averment of prejudice and strengthens 
the conclusion that  the matter should have been referred before attempting 
to find any facts. 

5. Judges 8 2d: Elections 8 l8a- 
In  a n  action involving a contested election, underlied and unchallenged 

averment in the petition and affidavit for the recusation of the judge that  
the judge personally took a n  active par t  in the campaign, is held to  dis- 
qualify such judge to hear the case and he should have granted the peti- 
tion for a n  order of recusation. 

6. Contempt of Court 8 8- 

I n  contempt proceedings the facts upon which the contempt is based, 
especially the facts concerning the purpose and object of the contemnor, 
must be found and filed in  the proceedings in order to  sustain judgment of 
punishment, and where the judge to whom the matter is transferred for 
punishment is not authorized by the order of transfer to make any find- 
ings, and the findings by the judge ordering the transfer a re  ineffectual, 
judgment imposing punishment for contempt cannot be sustained. 

7. Judges 8 2d- 
Where the unchallenged averment for recusation sets out prima facie 

a legal objection to prejudice all  subsequent orders and judgments entered 
in the cause, including the denial of the petition, must be vacated. 

APPEALS by defendants f r o m  Nett les ,  J., i n  chambers a t  Bsheville, 
N. C., 9 and  1 6  December, 1950, and  20 J a n u a r y ,  195:1, and  f r o m  Rudisill, 
J.. a t  8 J a n u a r y  Civil Term, 1951, of B u ~ c o ~ ~ ~ , - - f r o m  MADISON. 

Civi l  action f o r  temporary restraining order  t o  prohibi t  the  defendants  
f r o m  performing t h e  duties of sheriff o r  jailer of Madison County. 

T h e  plaintiff, E. Y. Ponder ,  was the  Ilemocratic candidate f o r  Sheriff 
of Madison County  i n  t h e  General  Election of 7 November, 1950. T h e  
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defendant, Hubert Davis, was the incumbent sheriff of the county and the 
Republican candidate to succeed himself in the same election. The vote 
was close and each claimed to be the winner in the election. 

On 16 November, a certificate of election was duly issued to the plain- 
tiff by the County Board of Elections. He was inducted into the office 
on 4 December, 1950, by taking the required oath and submitting his bond 
which was approred. The defendant, Hubert Davis, on the other hand, 
claiming to be the successful candidate in the election, appeared before 
a justice of the peace, took the oath of office as sheriff and appointed 
Bristol Crowder his First Deputy and Jailer. 

On 5 December, 1950, the plaintiff instituted this action in the Supe- 
rior Court of Madison County and immediately applied to the resident 
judge of the district, Honorable Zeb. V. Nettles, who resides in Buncombe 
County, for a temporary injunction restraining the defendants, Davis and 
Crowder, from exercising any of the functions of sheriff or jailer in 
Madison County. The order was issued in accordance with the prayer 
of the complaint, returnable before the resident judge in Asheville at the 
courthouse at  11 o'clock a.m., 16 December, 1950. 

Two days later, 7 December, 1950, on affidavit submitted by the plain- 
tiff that Bristol Crowder, upon whom service of the order of 5 December 
had been made, refused to surrender possession of the jail, and that 
Hubert Davis, who was concealing himself to avoid service of process, 
had his former deputies in possession of the sheriff's office and they re- 
fused to surrender the office or the jail, the resident judge issued a supple- 
mental order directing the defendants, Hubert Davis and Bristol Crowder, 
their agents and former deputies, naming them, to appear before him a t  
the courthouse in  Asheville at  11 o'clock in the forenoon on 9 December, 
1950, "to show cause, if any there be, why they and each of them should 
not be punished for contempt of this court." 

Kone of the defendants appeared before the resident judge in response 
to the show-cause order, but their counsel did appear with a written 
motion and affidavits signed by Bristol Crowder, made "on behalf of 
himself and all other deputies of Hubert Davis, Sheriff of Madison 
County," asking that the entire cause be set for hearing before some other 
Superior Court Judge, and specifically averring that "in good faith," this 
affiant "sincerely believes that he cannot obtain a fair  and impartial 
hearing before this court upon the merits of this case; that a great num- 
ber of people of Madison County . . . entertain the same opinion; . . . 
that as this affiant is informed and believes, this court personally came 
to the rural sections of Madison County immediately prior to the last 
political campaign in November 1950 and took an active part in the 
campaign for the plaintiff and other Democratic candidates; that this 
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court was a candidate during the last campaign along with the plaintiff 
and, while having no personal opposition, was active in behalf of the 
Democratic ticket; . . . that the great majority of th,? people of Madison 
County, regardless of the decision of the Court in the present case, would 
feel that political considerations were the determining factor." 

Upon hearing the motion and affidavits read, the court found as a fact 
"that the motion in this cause is scurrilous and untrue and orders it 
stricken from the record. The court further finds thrlt the actions of the 
attorneys in the matter for the defendants are not in good faith; . . . 
that the action of the attorneys in not bringing their (clients into court in 
obedience to the orders of the court is illegal and unlawful and not in 
keeping with good order and good faith and is unethical on their part;  
that the allegations made as to the prejudice of the court are untrue and 
are untrue to the knowledge of the attorneys for the defendants." The 
court being of opinion that the defendant Davis ought to be served with 
process, continued the matter to be heard before him in Asheville on 
Saturday, 16 December, 1950. This order was entered 9 December, 1950. 

Pursuant to the above order, counsel for the defendants appeared 
specially before the resident judge on 16 December, moved to dismiss for 
want of jurisdiction to hear the matter out of Madison County, filed 
answer for all the defendants and an affidavit of Hubert Davis in which 
he undertook to purge himself of any contempt. 

The court overruled the motion, found all the defendants guilty of 
contempt in failing to appear before the court as ordered, and ordered the 
defendants in arrest and to appear before the regu1a.r judge holding the 
courts of the 19th Judicial District in Buncombe Coilnty on 8 January, 
1951, for the purpose of receiving "such judgment as said Judge may 
decree in the premises." 

The parties with their counsel appeared before Honorable J. C. Rudi- 
sill in accordance with the above order, undertook to purge themselves 
of any contempt, but were given fines as follows: Hubert Davis $100; 
Bristol Crowder $50, and the other defendants $25 each. 

From this order, appeals were noted and bonds fixed. 
Thereafter, on 20 January, 1951, motion was made before the resident 

judge to strike certain portions of the answer and cross-action of Hubert 
Davis and Bristol Crowder. Motion allowed; objection and exception by 
defendants. 

The case on appeal was settled by Judge Rudisill, '(in collaboration 
with Judge Zeb. V. Nettles, who heard a portion of said case." 

Exceptions are taken to the order of 9 December, l950, and all subse- 
quent orders and judgments entered in the cause. 

Defendants appeal, assigning errors. 
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J. Walter Hnynes, d.. E. L e a h ,  and Shuford, Hodges '& Robinson for 
plaintiff, a~pellee.  

J. M. Baley, Jr., and Clyde M. Roberts for defendants, appellants. 

STACY, C. J. The principal question for decision is whether the judg- 
ment of Judge Nettles, finding the defendants guilty of contempt, and the 
judgment of Judge Rudisill, imposing punishments on such finding, or 
either of them, can be sustained. The record impels a negative answer. 

I n  the first place, it should be noted that by G.S. 5-9, "In all proceed- 
ings for contempt and in proceedings as for contempt, the judge or other 
judicial officer who issues the rule or notice to the respondent may make 
the same returnable before some other judge or judicial officer"; and 
"When the personal conduct of the judge or other judicial officer . . . is 
involved, it is his duty to make the rule or notice returnable before some 
other judge or officer,'' unless the proceeding be for some act or conduct 
"committed in the presence of the court and tending to hinder or delay 
the due administration of the law," or "for the disobedience of a judicial 
order rendered in any pending action." This last limitation, or proviso, 
we apprehend, was not intended to cover an order entered in the same 
cause by the same judge when the propriety of his acting in the premises, 
and issuing the very order alleged to have been violated, is called in ques- 
tion. The statute declares a sound public policy that no judge should sit 
in his own case, or participate in a matter in which he has a personal 
interest, or has taken sides therein. Xoses v. Julian, 45 N.H. 52, 54 Am. 
Dec. 114 and note. Here, it is alleged the judge took part on behalf of 
the plaintiff in the very election in which the plaintiff and one of the 
defendants were running for sheriff and about which they are now con- 
tending. We think the case comes within the spirit of the act requiring 
remoral, if not within the letter, for the gravamen of the petition and 
affidavit of bias is, that the presiding judge took a partisan interest in 
the election contest, out of which the present controversy arose. S. v. 
Hartley, 193 N.C. 304, 136 S.E. 868; 8. 1 1 .  Byington (Utah-December 
17,1948), 200 Pac. 2d 723, 5 A.L.R. 2d 1393. 

"If self the wavering balance shake, 
It's rarely right adjusted.'' 

-BURKS (Epistle to a Young Friend) 

Aside from the statute, however, "Every litigant, including the state in 
criminal cases, is entitled to nothing less than the cold neutrality of an 
impartial judge." S. ex rel. Mickle v. Rozce, 100 Fla. 1382, 131 So. 331; 
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15 R.C.L. 539 ; 30 Am. Jur .  76 and 778. A fair jury in jury cases and an 
impartial judge in all cases are prime requisites of due process. Chesson 
v. Container Co., 223 N.C. 378, 26 S.E. 2d 904. There is nothing on the 
record to contradict the petition and affidavit of Bristol Crowder or to 
support the findings of fact made by the judge in his order of 9 December, 
1950. I f  he deemed i t  necessary or wise to challenge the matters set out 
in the petition and affidavit-and the plaintiff was riot able to do it for 
him-it would seem that he might have transferred the matter to some 
other judge and filed his affidavit in reply thereto or asked to be permitted 
to testify orally in the case. Sigourney v. Sibley, 21 Pic. (Mass.) 101, 
32 Am. Dec. 248; 48 C.J.S. 1097. To declare the petition and affidavit 
scurrilous and untrue and order it stricken from the record on the court's 
own notion without any counter-affidavit or evidence to contradict it, 
would seem to be making short shrift of the matters interposed by the 
defendants, notwithstanding the verified allegation of good faith. Mfg. 
Co. v. Arnold, 228 N.C. 375, 45 S.E. 2tl 577; Rendall v. Stafford, 178 
N.C. 461, 101 S.E. 15; Whi te  v. Conntdy ,  105 N.C. 65, 11 S.E. 177; 
Gregory v. Ellis, 82 N.C. 225; See, also, Advisory Opinion, 227 N.C. 
705, 41 S.E. 2d 749. 

I t  is true a party ought not be permitted to disqualify a judge or to 
interrupt a proceeding by a false and scurrilous attack upon the presid- 
ing officer, and if the instant petition and affidavit of Bristol Crowder 
should prove to be such, he may be dealt with summarily and punished 
accordingly. Precedent decrees that a judge should recuse himself in con- 
tempt proceedings where they involve personal feelings which do not 
make for an impartial and calm judicial consideration and conclusion in 
the matter. Snyder's Case, 301 Pa. 276, 152 Atl. 33, 76 A.L.R. 666; 
30 Am. Jur .  786. And i t  has been declared the bettei. practice in recusa- 
tions for prejudice to call upon some other judge whose rulings have not 
been ignored or disregarded, especially in cases of indirect or construc- 
tive contempt. Ex Parte Pease, 123 Tex. Cr. 43, 57 S.W. 2d 575; 48 
C.J.S. 1064. Indeed, in the instant case the fact the judge felt con- 
strained or impelled to transfer the matter to another judge for judgment 
lends color to the view that i t  should have been transferred before any 
findings were made, since the judgment of contempt, LO be effective, needs 
to recite the facts upon which i t  is founded. I n  ye Odum, 133 N.C. 250, 
45 S.E. 569. He  evidently recognized some impropriety in finally dis- 
posing of the matter. 

The remarks of Chief Justice T u f t  in the case of Cook v. Cnited States, 
267 U.S. 517, 69 L. Ed. 767, involving a similar petition for recusation, 
would seem to be appropriate here: 

"The power of contempt which a judge must have and exercise in pro- 
tecting the due and orderly administration of justice and in maintaining 
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the authority and dignity of the court is most important and indispenea- 
ble. But its exercise is a delicate one and care is needed to avoid arbitrary 
or oppressive conclusions. This rule of caution is more mandatory where 
the contempt charged has in i t  the element of personal criticism or attack 
upon the judge. The judge must banish the slightest personal impulse 
to reprisal, but he should not bend backward and injure the authority of 
the court by too great leniency. The substitution of another judge would 
avoid either tendency but i t  is not always possible. Of course where acts 
of contempt are palpably aggravated by a personal attack upon the judge 
in order to drive the judge out of the case for ulterior reasons, the scheme 
should not be permitted to succeed. But attempts of this kind are rare. 
All of such cases, however, present difficult questions for the judge. All 
we can say upon the whole matter is that where conditions do not make 
it impracticable, or where the delay may not injure public or private 
right, a judge called upon to act in a case of contempt by personal attack 
upon him, may, without flinching from his duty, properly ask that one of 
his fellow judges take his place." 

And i t  was said in Berger  I ? .  U n i t e d  S ta tes ,  255 U.S. 22, 65 L. Ed. 481, 
that the policy or solicitude underlying the Federal statute on the subject, 
Section 21 of the Judicial Code, 28 U.S.C.A., applicable in t,he Federal 
Courts, is that "the tribunals of the country shall not only be impartial 
in the controversies submitted to them, but shall give assurance that they 
are impartial,-free, to use the words of the section, from any 'bias or 
prejudice' that might disturb the normal course of impartial judgment"; 
i.e., shall also appear to be impartial. M'hitaker v. M c L e a n ,  118 Fed. 
2d 596. 

Nor do we think the subsequent partial transfer of the proceedings to 
Judge Rudisill for judgment is in keeping with the usual course and prac- 
tice in such cases. One judge may transfer a case to another, but it is 
unusual for one judge to transfer a case to another and still hold on to it 
for ultimate disposition. Then, too, a partial or half-way transfer is 
more likely to produce suspicion of prejudice than to avoid it-the very 
thing it seeks to eschew. Like appeasement, it defeats its own ends. 

I t  is important that the judgments of the court should be respected. 
To insure this, however, the court must first make sure that they merit 
respect. The issue here raised transcends any consideration of the imme- 
diate personalities or parties to the proceeding. "The law is not so much 
concerned with the respective rights of judge, litigant, or attorney in any 
particular cause, as i t  is, as a matter of public policy, that the courts shall 
maintain the confidence of the people." U'Ren v. Bagley ,  118 Or. 77, 
245 Pac. 1074, 46 A.L.R. 1173; 30 Am. Jur .  768. As stated in People  
e x  rel. Roe v. Suffollc Common Pleas ,  18 Wend. 550: "Next in impor- 
tance to the duty of rendering a righteous judgment is that of doing it in 
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such a manner as will beget no suspicion of the fairness and integrity of 
the judge." Or as a former member of this Court, Allen, J., was wont to 
say: I t  is not enough for a judge to be just in his judgments; he should 
strive to make the parties and the community feel that he is just; he 
owes this to himself, to the law and to the position he holds. I t  is a great 
thing to have power, but i t  is an awful thing to have to use it in contempt 
proceedings, for in such hearings the wisdom and patience of the judge 
are often put to their severest test. "The purity and integrity of the 
judicial process ought to be protected against any tr~int of suspicion to 
the end that the public and litigants may have the highest confidence in 
the integrity and fairness of the courtsv--Wolfe, J., in Haslam v. Morri- 
son, 113 Utah 14, 190 Pac. 2d 520. 

To like effect is the announcement of the Michigan Court in Talbert v. 
Muslcegon Const. Co., 305 Mich. 345, 9 N.W. 2d 572 : "One of the funda- 
mental rights of a litigant under our judicial system is that he shall be 
entitled to a hearing before a court to which no taint or prejudice is 
attached." To which the language of the Florida Court in State ex rel. 
Davis v. Parks, 141 Fla. 516, 194 So. 613, may be added: "It is the duty 
of courts to scrupulously guard this right and to refrain from attempting 
to exercise jurisdiction in any matter where his qualification to do so is 
seriously brought in question." 

Again in Kentucky Journal Publishing Co. 21. G(ain.es, 139 Ky. 747, 
110 S.W. 268-a case arising out of a political campaign in which the 
judge made speeches for the candidate opposed by thl3 defendant-it was 
said: "It is but the utterance of a legal platitude to say that it is of the 
utinost importance that every man should have a fair and impartial trial 
of his case, and that to secure this great boon two things are absolutely 
essential; an impartial jury and an unbiased judge. But we go further, 
and say that it is also important that every man should know that he has 
had a fair  and impartial trial; or, a t  least, that he !~hould have no just 
ground for the suspicion that he has not had such a trial." 

The central allegation of the petition and affidavit filed herein is that 
the resident judge "personally came to the rural sections of Madison 
County immediately prior to the last political campaign in November 
1950 and took an active part in the campaign for the plaintiff and other 
Democratic candidates." I f  this averment be true,-.and it is not denied 
or challenged on the record-we think it must be conceded the resident 
judge was disqualified to hear the case, and he should have granted the 
petition for an order of recusation. State ex rel. La .Russa v. Himes, 144 
Fla. 145, 197 So. 762. Characterizing the entire petition and affidavit as 
"scurrilous and untrue" and striking it from the record, in and by the 
order of 9 December, 1950, doubtless increased or heightened rather than 
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lessened or allayed, the defendants' fears and suspicious of bias or preju- 
dice. Kentucky Journal Publishing Co,  v. Gaines, supra. 

There is no finding of contempt in Judge Rudisill's judgment, nor was 
he authorized to make any under the order of transfer, hence i t  is without 
sufficient foundation to support the imposition of the fines. 

I n  contempt proceedings it is essential that the facts upon which the 
contempt is based should be found and filed in the proceedings, especially 
the facts concerning the purpose and object of the contemner, and the 
judgment should be based on the facts so found. In re Odum, 133 N.C. 
250,45 S.E. 569. 

Since the unchallenged petition for recusation, prima facie at least, 
sets out a legal objection to prejudice, the order of 9 December, 1950, and 
all subsequent orders and judgments entered in the cause or proceeding 
will be vacated, and the matters remanded for further consideration not 
inconsistent herewith. 48 C.J.S. 1105. 

Error and remanded. 

E. Y. PONDER v. NORTH CAROLINA STATE BOARD O F  
ELECTIONS, ET AL. 

(Filed 7 June, 1951.) 

Injunctions 8 1: Elections 8 l8a- 
A person to whom certificate of election has been issued may not enjoin 

the State Board of Elections and others from investigating the election, it 
being admitted that the defendants could do nothing to affect the title to 
the office, since in such case no personal or property right of plaintiff is 
threatened or endangered so as to entitle him to invoke the equitable juris- 
diction of the court, nor could the complaint state a cause of action in his 
favor. G.S. 163-10 (11). 

APPEAL by defendants from RudZsi21, J., in Chambers a t  Asheville, 
N. C., 9 January, 1951. From MADISON. 

Civil action to restrain defendants from investigating or pursuing an  
investigation in Madison County of alleged election irregularities in the 
7 November, 1050, election pertaining to the offices of Sheriff and Repre- 
sentative of the County. 

The complaint alleges that the plaintiff was a candidate for Sheriff of 
Madison County on the Democratic ticket in the 7 November, 1950, 
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General Elections, in opposition to Hubert Davis, the then incumbent 
sheriff, who was a candidate to succeed himself on the Republican ticket; 
that certain protests were filed before the County Board of Elections a t  
which the canvass of the votes was had, involving the offices of Sheriff, 
Clerk and Representative; that after hearing said protests, the plaintiff 
was duly declared elected Sheriff of the County, issued his certificate of 
election and inducted into office on 4 December, 1950; that thereafter, 
Hubert Davis and R. S. Rice, defeated Republican candidates for Sheriff 
and Representative respectively, filed their protests u ith the State Board 
of Elections and attempted to support the same with a number of affi- 
davits; that said protests were set for hearing by the State Board in 
Raleigh on 28 November, 1950, on which date, after full showing on both 
sides, the hearing was recessed until the morning of 6 December, 1950, 
the Chairman of the Board stating that he had requesied the State Bureau 
of Investigation to make a complete investigation of the conduct of the 
election in Madison County including the protests filed by Davis and 
Rice; that the meeting of 6 December lasted all day and a second adjourn- 
ment was taken until the 19th of December to permit the S.B.I. to com- 
plete its investigation, and that on the 19th of December, after receiving 
the report of the S.B.I. and considering the same, the State Board of 
Elections decided to conduct an additional and further hearing in Madi- 
son County on 8 January, 1951. 

This action was instituted in Madison County 5 January, 1951, to re- 
strain the defendants, the State Board of Elections and its individual 
members, from holding the proposed public hearing in Madison County 
on 8 January for the reason and causes, as set out in the complaint, that 
"no statement was made to the plaintiff or his counsel" a t  the hearing on 
19 December, 1950, "nor has any been made since by said Chairman of 
said Board, or any member thereof, as to the nature of the meeting of the 
Board called for January 8, 1951, what investigation i t  proposes to make, 
the charges it proposes to examine into, and plaintiff is unable to obtain 
this information so as to enable him to produce proper witnesses-the 
only information plaintiff has obtained is that the hearing will be oral 
and that all parties, including the Election Board itself may subpoena 
witnesses to testify at  said hearing and that thereafter the Board will 
consider all of the affidavits heretofore filed, the report of the investiga- 
tion by the S.B.I. and said oral testimony, though plaintiff has no knowl- 
edge as to character of the S.B.I. report or whether the Board of Elections 
is seeking other and additional evidence than it has heretofore received 
or corroboration of the evidence it has already received, and plaintiff is 
advised and believes that said proposed meeting of the State Board of 
Elections in Madison County is not proper, not legally called and is in 
violation of the rights of the plaintiff to be informed of the nature of said 
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proceeding and further that the said Board of Elections is without au- 
thority to hold said meeting or hearing for the purpose of determining 
the vote cast for the office of Sheriff and Representative in the General 
Election held in Madison County, North Carolina on November 7, 1950, 
for that the Superior Court has exclusive original jurisdiction of said 
matter." 

I t  is further alleged that title to the office of Sheriff of Madison County 
is presently at  issue in a quo zoarmnto proceeding pending in the Superior 
Court of the county; that the defendants are undertaking to usurp the 
functions of the court in the matter, and that the investigation which the 
defendants propose to make, as plaintiff is informed and believes, is not 
in good faith, is unlawful, and will result only in embarrassment, intimi- 
dation, and a disturbing nuisance. 

The defendants interposed a demurrer to the complaint on the grounds : 
1. That the State Board of Elections, an agency of the State, is immune 

from suit without legislative permission, which has not been given; 
2. That the complaint does not state facts sufficient to constitute a 

cause of action ; 
3. That the facts alleged are not sufficient to invoke the equitable juris- 

diction of the court. 
Demurrer overruled ; exception. 
The defendants filed answer admitting that they had no power to change 

the results of the election or to revoke any of the certificates of election, 
and further conceding that their only authority and purpose was to inves- 
tigate alleged election irregularities, which by statute, G.S. 163-10, sub- 
section 11, they are authorized to do, and report such findings, if any, to 
the Attorney-General or the solicitor of the district. 

The defendants were restrained from holding the contemplated hearing 
in Madison County "as regards the offices of Sheriff and Representative 
for said County." Exception. 

Defendant appeals, assigning errors. 

J.  W a l t e r  Haynes ,  A .  E. Leake,  and  S h u f o r d ,  Hodges  & Robinson for 
plaintif f ,  appellee. 

Attorney-General M c M u l l a n  and Assistant Attorney-General M o o d y  
for defendants ,  appellants.  

STACY, C. J. The first question for decision is whether the complaint 
states facts sufficient to constitute a cause of action or to invoke the 
equitable powers of the court. The trial court answered in the affirma- 
tive. We are inclined to a different view. 

The demurrer should have been sustained on the second and third 
grounds set out therein. The complaint reveals no personal or property 
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right of the plaintiff which is threatened or endangered by anything the 
defendants propose to do. Conversely, it is alleged the defendants can do 
nothing to affect the title to the office of Sheriff which the plaintiff holds, 
and this is admitted. The plaintiff has "jumped before he is spurred." 
Warren v. A. C. L. R. R., 223 N.C. 843, 28 S.E. :ad 505. The facts 
alleged are not sufficient to attract the attention of a court of equity or to 
invoke its jurisdiction. Greenzde v. Highway Corn., 196 N.C. 226, 145 
S.E. 31, and cases there cited; 28 Am. Jur.  216, et s e g .  Nor is it deemed 
essential or presently pertinent that we animadvert on allegations dehors 
the field of equity or which linger outside its province. 

I n  this view of the matter, the remaining exceptions become moot or 
academic. The restraining order entered below will be vacated, the action 
dismissed, and the plaintiff taxed with the costs. 

Reversed. 

PATRICK LOCKLEAR v. FRENCH OXENDINE AND WIFE, PEARLIE OXEN- 
DINE; CHALMERS OXENDINE, HERBERT OXENDINE, REEDY 
CHAVIS, JAMES ARTHUR OXENDINE, HOBB JACOBS, OCIE OXEN- 
DINE, QUINCEY LOCKLEAR AND CLIFFORD OXENDINE. 

(Filed 7 June, 1951. ) 

1. Champerty and Maintenance Q 2: Reference Q 12- 

A champertous contract is void in this State and therefore where defend- 
ants set up this defense and the case is referred to a referee who fails to 
find facts relating to whether plaintiff's claim is champertous, it is error 
for the court to render judgment for plaintiff without finding the facts or 
making any conclusions of law in regard thereto. 

2. Trespass to Try Title Q 3- 
In an action of trespass to try title, defendants' denial of plaintiff's title 

and of the trespass places the burden on plaintiff to prove title in himself 
and the trespass. 

3. Adverse Possession Q 9c- 
A party claiming under color of title must flt the dcscription in the deed 

to the land claimed. 

4. Adverse Possession 9 9 b -  

Presumptive possession to the outermost boundaries of a deed under 
which a party claims cannot extend to that part of the land which is in 
the actual and hostile possession of another. 

5. Adverse Possession 8 7- 
A daughter stands in privity to her father, and may tack his adverse 

possession to her adverse possession. 
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6. Tenants in Common § 8- 
One tenant in common can recover the entire tract against a third party. 

APPEAL by defendants, other than D. L. Stewart, from Grady, Emer- 
gency Judge, at  February Criminal Term, 1951 (by consent of all 
parties), of R o ~ ~ s o x .  

Civil action, instituted 4 August, 1948, to recover land, and for damages 
for trespass thereon, and for injunction against cutting and removing 
timber therefrom. 

Plaintiff alleges, in his amended complaint, that he is the owner of a 
certain tract of land, located in Smith's Township, Robeson County, 
North Carolina, specifically described as shown, and being a part of the 
lands described in the deed from J. A. Stewart to D. L. Stewart, recorded 
in  Book 3-V, page 23, Robeson County Registry; that said lands consist 
entirely of woods land and located thereon are large quantities of trees, 
and merchantable timber, and that defendants have unlawfully entered 
upon said land and engaged in cutting trees, etc., and threaten to continue 
to do so, to the damage of plaintiff. 

Whereupon plaintiff prays that he be declared the owner in fee of said 
land; that defendants be enjoined from further cutting of trees thereon; 
and that he recover of defendants damages in specific amount. 

While defendants, answering, admit that the land described in the 
amended complaint is woodland, they deny all other material allegations, 
-saying particularly that "they have had nothing whatever to do with 
the cutting of any timber on lands belonging to plaintiff, but that they 
have been interested in the cutting of timber from certain lands belonging 
to these defendants prior to August 2, 1948, with which plaintiff is not 
concerned in any respect whatever." 

And for a further defense, defendants aver : 
"1. That the defendants are informed and believe that this action is 

not instituted in good faith on the part of the plaintiff, etc. 
"2. The defendants are informed and believe that the said deed is not 

a bona fide purchase and the said deed is without any proper considera- 
tion, and that the plaintiff has declared that he has paid nothing for the 
lands described therein, wherever the same may be located, and that he 
had an agreement with his grantors that he was to pay nothing therefor, 
unless he could win the said lands in a lawsuit which was contemplated 
when said deed was executed, and that the plaintiff took said deed without 
any Revenue Stamps, and registered the same so as to claim a right to 
recover the same for the benefit of other people, to wit, the grantors in 
said deed, and that the said deed is purely speculative and for the purpose 
of instituting a lawsuit, and in connection therewith the plaintiff says 
that the plaintiff stated to the defendants when they were cutting timber 
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prior to August 2,1948, that he had no interest in said lands and that they 
could go ahead with the cutting as they desired. 

"3. The defendants are informed and believe that the plaintiff is not 
the real party in interest and has no right to maintain this action. 

"4. That the aforesaid deed, registered in Book cf Deeds 10-0, page 
105, in the office of the Register of Deeds of Robeson County, if the same 
shall be found to cover any of the defendants' lands, is a cloud upon their 
title to their said lands, and they are entitled to have the same removed 
therefrom." 

I n  accordance therewith defendants pray judgment, etc. 
-4 compulsory reference was ordered in the case. 
Upon hearing before referee the parties stipulated ('that this lawsuit 

does not include and does not affect the lands lying north of the line 
marked 'E 13.84' on the map between the letters N and A, and south of 
the line running from the point M to I, on the south as indicated on the 
map of D. A. Buie, surveyor, although the plaintiff's pleadings do em- 
brace other lands outside of that boundary." 

,4nd plaintiff offered in evidence: 
1. Deed from D. L. Stewart, Janie Stewart, Emily White and husband 

A. H. White, to Patrick Locklear, the plaintiff, dated 2 August, 1948, 
registered, in form in fee simple, with no warranty, and purporting to 
convey the land described in the amended complaint, and being a part of 
lands described in deed from J. 11. Stewart to D. L. Ljtewart recorded in 
Book 3-V, page 23, of Robeson County. 

2. Four other deeds (1) from D. L. Stewart and wife Nettie Stewart 
to ,Janie Stewart and Emily White, dated 23 March, 3 946, and registered 
3 August, 1948, ( 2 )  from G. B. Patterson to Nettie Stewart, dated 22 
March, 1919, and registered, ( 3 )  from D. L. Stewart and wife Nettie 
Stewart to G. B. Patterson, dated 22 March, 1919, and registered, and 
(4)  from J. A. Stewart, John A. Stewart and wife Eliza Stewart, to 
D. L. Stewart, date not shown, but registered 30 October, 1896, purporting 
to convey, in pertinent part, specifically or by reference, a boundary of 
land, as to which the testimony offered by plaintiff tends to show include 
the lands described in the complaint, and other lands. 

3. And plaintiff offered testimony of numerous ~ i tnesses  as to acts 
of possession on behalf of D. L. Stewart on various parts of the land both 
inside and outside the calls of the land as set out in the complaint. Plain- 
tiff, himself, testified in this respect. 

I n  plaintiff's testimony, as appears in the case on appeal, are these 
statements: (On direct examination) : "This suit with French Oxendine 
was started right after I got the deed from Mr. Stewmt . . . about two 
weeks after. I paid Mr. Stewart something over $400. . . . in consid- 
eration of this deed he gave me for this land in dispute. I was to give 
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him $50.00 an acre outside the swamp, and I have actually paid him a 
little over $400. He  said he would have to finish running the land to see 
how many acres in the swamp and said he would let me have it for $10." 

Then on cross-examination plaintiff said, in pertinent part:  "I began 
this suit before I had this written agreement to purchase; I brought this 
suit before the agreement was made; I wouldn't be positive whether it 
was before or after; positive about the agreement. I cannot tell the date 
I brought this suit. I don't know whether I made this agreement after 
I got my deed, or not. I am not positive about what time it was . . . I 
think this agreement was dated August 2,1948 . . . *4fter this agreement 
was executed I paid him for the hill land . . . According to my agree- 
ment with Mr. Stewart I cannot pay him for i t  unless I recover this 
swampland; when he gives me a deed for it I will pay him but not before 
then. I f  I lose the land I wouldn't have any right to pay it." P. 66 of 
the record. 

Plaintiff also offered in evidence a written agreement dated 12 August, 
1948, purporting to relate to the consiaeration for the said deed from 
D. L. Stewart, e t  al., to plaintiff dated 2 August, 1948. 

Plaintiff also offered in evidence deposition of D. L. Stewart, date of 
its taking not being shown, but in which, after testimony in respect to 
the land in controversy, he states, among other things, that he was born 
7 March, 1859, that until recently he has ('been able to be up and about 
the place"; and that he has "been confined to bed about 12 months." 

On the other hand, defendants offered testimony tending to show, in 
the main, that they, and Arch Bullard, father of defendant Pearlie Oxen- 
dine, have had more than twenty years adverse possession of the land 
claimed by plaintiff. 

The referee made findings of fact, on which he concluded that plaintiff 
is the owner of the land described in the complaint except two small 
boundaries to which he finds and concludes the defendants French Oxen- 
dine and Pearlie Oxendine, by tacking their adverse possession to adverse 
possession of Arch Bullard, father of Pearlie Oxendine, have had twenty 
years such possession, and are entitled to be declared the owners thereof 
in fee simple. 

Plaintiff filed specific exceptions to so much of the report as was adverse 
to him. Defendants did likewise as to so much of the r e ~ o r t  as was 
adverse to them-and defendants, also, excepted to the failure of the 
referee to find facts, and to make conclusions of law in respect to their 
plea that plaintiff cannot maintain this action on account of the cham- 
pertous agreement between plaintiff and D. L. Stewart, e t  al., under whom 
plaintiff claims title. 

The judge of Superior Court, on hearing upon the exceptions filed to 
the report of referee, after making certain declarations, hereinafter re- 
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ferred to in pertinent part, sustained the exceptions filed by plaintiff, and 
overruled all exceptions filed by defendants. 

Defendants take specific exception to practically every ruling, finding 
of fact, and conclusion of law so made by the judge,--and appeal to 
Supreme Court and assign error. 

McKinnon & McKinnon and F. D. Hackett for plaintiff, appellee. 
J .  E. Carpenter and Varser, McIntyre & Henry fclr defendants, appel- 

lants. 

WINBORNE, J. A careful consideration of the exceptions covered by the 
assignments of error presented on this appeal reveal error prejudicial to 
defendants. 

I. The judge of Superior Court in disposing of defendants' exception 
to the failure of the referee to find the facts on the evidence bearing upon 
their plea that the deed to plaintiff from D. L. Stewart, et al., is void in 
that the consideration therefor is(champertous, likewise failed to find the 
facts, and to make the conclusions of law arising thereon. 

Defendants group exceptions thereto, and pertaining thereto, and assign 
same as error. We agree, and hold that error appears. 

The common law offenses of champerty and maintenance have been 
considered and condemned in this State. See Merreli v. Stuart, 220 N.C. 
326, 17 S.E. 2d 458, where the authorities are discussed and the princi- 
ples applied. See also Martin v. Amos (1851), 35 X.C. 201; Barnes v. 
Strong, 54 N.C. 100; Munday v. Whissenhunt, 90 1V.C. 458. Compare 
Smith v. Hartsell, 150 N.C. 71, 63 S.E. 172; S. v. Bztson, 220 N.C. 411, 
17 S.E. 2d 511; 139 A.L.R. 614, and Lamm v. Crumpler, post, 717. 

I n  Martin v. Amos, supra, this Court in opinion by Nash, J., had this 
to say: "The object of all laws is to repress vice and to promote the gen- 
eral welfare of the State; and no one can be assisted by the law in enforc- 
ing demands founded on a breach or violation of itrg principles. Hence 
sprung the maxim at common law, 'Ex turpi contra~tu non oritur actio.' 
I t  is the public good which allows a contract to be impeached for the 
illegality of the consideration . . . A defendant, therefore . . . may 
. . . prove that the consideration upon which it was given is illegal, as 
being immoral or contrary to public policy," and, continuing, "Mainte- 
nance is an offense against public justice, and is defined by Justice Black- 
stone, 4 Com. 134, to be 'an officious intermeddling i.1 a suit that no way 
belongs to one by maintaining or assisting either party, with money or 
otherwise, to prosecute or defend it, . . . Champerty is a species of main- 
tenance, being a bargain with a plaintiff or defendant to divide the subject 
in dispute, if they prevail, whereupon the champertor is to carry on the 
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suit at  his own expense' . . . All contracts, then, founded upon either or 
both of these offenses are absolutely void." 

While the applicability of the provisions of G.S. 1-57 may arise upon 
further hearing, we do not reach it on this record. 

11. Defendants also take exceptions to recitals in the judgment which 
they contend indicate that the court found the facts in misapprehension 
of the law applicable to the case,-and assign same as error. The conten- 
tion seems to have merit. 

When in an action for the recovery of land and for trespass thereon 
defendant denies plaintiff's title and defendant's trespass, nothing else 
appearing, issues of fact arise both as to title of plaintiff and as to tres- 
pass by defendant,-the burden as to each being on plaintiff. Mortgage 
Corp. v. Barco, 218 N.C. 154, 10 S.E. 2d 642; Smi th  v. Benson, 227 N.C. 
56,40 S.E. 2d 451. 

I n  such action, plaintiff must rely upon the strength of his own title. 
This requirement may be met by various methods which are specifically 
set forth in Mobley v. Grif in,  104 N.C. 112, 10 S.E. 142; see also Prevatt 
v. Harrelson, 132 N.C. 250, 43 S.E. 800; Moore v. Miller, 179 N.C. 396, 
102 S.E. 627; Smi th  v.  Benson, supra, and many others. 

Moreover, in all actions involving title to real property, title is conclu- 
sively presumed to be out of the State unless it be a party to the action, 
G.S. 1-36, but "there is no presumption in favor of one party or the other, 
nor is a litigant seeking to recover land otherwise relieved of the burden 
of showing title in himself. Moore v. Miller, supra; Smi th  v. Benson, 
supra. 

I n  the light of such presumption, apparently, plaintiff in the present 
action, assuming the burden of proof, has elected to show title in himself 
by adverse possession, under known and visible lines and boundaries and 
under color of title, which is one of the methods by which title may be 
shown. I n  pursuing this method a deed offered as color of title is such 
only for the land designated and described in it. Davidson v. Arledge, 
88 N.C. 326; Smi th  v. Fite, 92 N.C. 319; Barker v. R. R., 125 N.C. 596, 
34 S.E. 701; Johnston v. Case, 131 N.C. 491, 42 S.E. 957; Smi th  v. 
Benson, supra. 

I n  Smi th  v. E'ite, supra, this headnote epitomizes the opinion of the 
Court by Smith ,  C. J., "Where a party introduces a deed in evidence, 
which he intends to be used as color of title, he must prove that its bounda- 
ries cover the land in dispute, to give legal efficacy to his possession." I n  
other words, the plaintiff must not only offer the deed upon which he 
relies, he must by proof fit the description in the deed to the land it 
covers-in accordance with appropriate law relating to course and dis- 
tance, and natural objects called for as the case may be. 
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The general rule as to this is that in order to locate a boundary, the 
lines should be run with the calls in the regular order from a known 
beginning, and the test of reversing in the progress of the survey should 
be resorted to only when the terminus of a call cannot be ascertained by 
running forward, but can be fixed with certainty by nmning reversely the 
next succeeding line. Lindsay v. Austin, 139 N.C. 463,51 S.E. 990 ; Land 
Co. v. Lung, 146 N.C. 311, 59 S.E. 703; Hanstein 21. Ferrall, 149 N.C. 
240, 62 S.E. 1070; Cornelison v. Halmmond, 224 N C. 757, 32 S.E. 2d 
326; Belhaven v. H~dges,  226 N.C. 485, 39 S.E. 2d 366. 

Apparently the court, in considering the case, assumed that plaintiff 
had so located the boundaries of the lands described in the deeds to plain- 
tiff's predecessors in title, on which plaintiff relies as color of title, and 
in this light, has considered evidence of possession outside the locus in 
quo as extending constructively to the locus i n  quo. 

Furthermore, the court declared, "It is common learning that the 
possession of any part of the land described in his (deed is constructive 
possession of the entire tract, against all persons, except those having a 
superior title to the part which is held only by constructive possession." 

This declaration is not entirely in accord with what is held in the 
recent case of Wallin v. Rice, 232 N.C. 371, 61 S.E. 2d 82. The head- 
note there expresses the holding in this manner: "While the possession 
of one entering upon lands under a deed describing same by metes and 
bounds is constructively extended to the outermost bounds set out in the 
deed, such constructive possession does not cover that portion of the land 
in the actual adverse possession of another, and therefore possession of a 
part of the boundary described in  a deed for more than twenty years does 
not preclude a claim of adverse possession of a part of the tract by the 
owner of contiguous lands who has introduced evidence of actual, con- 
tinuous and hostile possession of such part under known and visible lines 
and boundaries for more than twenty years." See also Currie v. Gilchrist, 
147 N.C. 648, 61 S.E. 581, as to lappages. 

111. The referee found as a fact, and concluded as a matter of law 
that defendants French Oxendine and Pearlie Oxendine are entitled to 
tack their adverse possession to the adverse possession of Arch Bullard, 
father of Pearlie Oxendine, in order to establish title to a certain portion 
of the disputed land, etc. Plaintiff excepted thereto. Defendants ex- 
cepted also, for that the finding, and conclusion were limited to only a 
part of the locus in  quo. The court overruled both rhe finding and the 
conclusion of the referee. 

I n  this connection, the court said : "The sole question presented to the 
court was whether or not French Oxendine and his wife had been in the 
adverse possession of the lands in question for the :statutory period of 
20 years." 
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However, the principle prevails in this State that several successive 
possessions may be tacked for the purpose of showing a continuous adverse 
possession where there is privity of estate or connection of title between 
the several occupants. A daughter stands in privity to her father, and 
may tack his adverse possession to her adverse possession to  ripen title 
by adverse possession. See Ramsey v. Ramsey, 224 N.C. 110, 29 S.E. 2d 
340. 

Moreover, one tenant in common can recover the entire tract against 
a third person. See Winborne v. Lumber Co., 130 N.C. 32, 40 S.E. 825, 
and cases cited. 

For reasons pointed out, the judgment from which appeal is taken will 
be and is set aside, and the cause is remanded for further proceedings as 
to justice appertains, and the rights of the parties may require. Hamford 
v. McSwain, 230 N.C. 229, 53 S.E. 2d 84; Perkins v. Sykes, ante, 147. 

Error and remanded. 

J. C. LAMM v. JUNE CRUMPLER AND T. R. HUMPHREY. 

(Filed 7 June, 1951.) 
1. Pleadings 18- 

A demurrer ore tenus for that the complaint fails to state a cause of 
action may be interposed at  any time, even in the Supreme Court on appeal, 
or the Court may raise the question ear mero motu. 

2. Contracts 1 7- 
A contract for the division of lands to be purchased a t  a judicial sale in 

consideration of the withdrawal of the raised bid on one tract by one of 
the parties and the agreement by both parties not to bid against the other 
as to the tracts in which they were interested, renders the contract con- 
trary to public policy and void, and the agreement for the division of the 
lands may not be enforced by either. 

APPEAL by defendants from Carr, J., Resident Judge, Tenth Judicial 
District, of ALAMANCE. 

Civil action to reform written contract pertaining to land, and for 
specific performance of contract as reformed for conveyance of land, 
heard in Superior Court upon demurrer to the complaint, and in Supreme 
Court on exception to ruling on said demurrer, and on demurrer ore t e w s  
first entered in Supreme Court. 

The complaint, at  the outset, alleges that on 2 July, 1949, "the plaintiff 
and the defendant, June Crumpler, executed and delivered, under the 
circumstances hereinafter alleged, a certain written instrument, a copy 
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of which is attached hereto, marked Exhibit A, and made a part of the 
complaint.'' 

Exhibit A is as follows : 

"NORTH CAROLINA 
ALAMANCE COUNTY 

"This agreement made and entered into this the 2nd day of July 
1949 by and between J. C. Lamm, party of the first, and June Crumpler, 
party of the second part, all of Alamance  count;^, North Carolina: 
WITNESSETH, 

"(One) For  and in consideration of the sum of $10.00, to each of the 
parties by the other party paid, and the agreements hereinafter set forth; 
the receipt of which is hereby acknowledged, the parties agree as follows : 

"(Two) The party of the first part agrees to assign his bid on tract 
#35 of the R. G. Hornaday Estate to the party of the second part, and the 
said party of the first part does hereby assign his bid to the party of the 
second part. 

"(Three) The party of the second part hereby agrees to convey to 
the party of the first part all that certain land in said Tract #35 (Thirty 
Five) consisting of a strip of land one hundred and fifty feet wide (150 
feet) and nine hundred and seventy-two and nine-tenths feet long carved 
from the Western boundary line of said tract #35 (thirty five), this strip 
of land runs along the entire Western boundary line of tract #35, a t  and 
for the purchase price of Fifteen Hundred Dollars ($1500.00). 

"(Four) I t  is agreed between both parties to this contract that the 
party of the first part has an option to purchase from the party of the 
second part an additional tract of land adjoining the described tract in 
the paragraph first above not to exceed two hundred and twenty-five 
(225) feet in width, and said tract to run the full depth of the property 
away from the Elon-Burlington Road, a line parallel with the Western 
boundary line of said tract #35 at the same price per acre as the remain- 
ing acres cost the party of the second part. 

"(Five) The party of the second part agrees to r(3assign to the party 
of the first part the bid or property for the money invested by the party 
of the second part in the property; and the party of the first part agrees 
not to bid or cause anyone else to bid upon lot #34 or #35. 

"(Six) The party of the second part agrees to dedicate a street fifty 
feet wide, at  the request of the party of the first part, on the East bound- 
ary of the property described in paragraph three above; said street may 
be moved fifty-one feet East of said boundary line ax the request of the 
party of the first part. 
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"In testimony whereof the parties have hereunto set their hands and 
seals, the day and year first above written. 

"Wit. BARNIE P. JONES J. C. LAMM (SEAL) 
Wit. EUGENE A. GORDON JUNE CRUMPLER (SEAL) .') 

Plaintiff then makes these allegations : 
"3. That prior to the execution of said paper writing marked Exhibit 

A, to-wit: on or about June  22, 1949, certain real estate situate in Ala- 
mance County known to the plaintiff and the defendants and referred to 
in said paper writing as 'the R. G. Hornaday Estate' had been offered for 
sale a t  public auction by Commissioners of the Superior Court of Ala- 
mance County. That at  said sale, the defendants jointly became the 
highest bidders for Tract No. 34, and the plaintiff became the highest 
bidder for Tract No. 35. That in accord with the terms of the sale an- 
nounced by said Commissioners at  said sale, said sales remained open for 
receipt of increased bids for a period of ten (10) days and were subject 
to the approval of the Court. 

"4. That the ten-day period within which increased bids were per- 
mitted to be filed with said Commissioners expired at  midnight on 
July 2, 1949, and within the time limited for the receipt of increased bids 
the plaintiff deposited with said Commissioners an increased or upset bid 
on Tract No. 34 of said lands, which increased bid was withdrawn by the 
plaintiff under the circumstances and upon the conditions hereinafter 
alleged. . . . 

"6 .  That on July 2, 1949, after the defendants had learned that the 
plaintiff had deposited an increased bid on Tract No. 34, the defendant 
Crumpler, acting for himself and his co-defendant, insisted that the plain- 
tiff meet with him for the purpose of discussing and, if possible, reaching 
some mutually satisfactory agreement with respect to the purchase of said 
Tracts Nos. 34 and 35 of the R. G. I-Iornaday Estate. After much urging, 
the plaintiff finally agreed to confer with the defendant, June Crumpler, 
and did meet him at a late hour on the night of July 2, 1949. At that 
time, the defendant, June Crumpler, represented to the plaintiff that he 
and his co-defendant, T. R. Humphrey, were compelled to acquire Tract 
No. 34, and in all probability a small part of Tract No. 35 of said lands 
for their housing development and that unless they did acquire said 
property their plans would not be approved by the appropriate Housing 
Authority; that for those reasons they wanted to make an agreement with 
the plaintiff to the effect that if plaintiff would withdraw his upset bid 
on Tract No. 34 and assign his bid on Tract No. 35 to the defendant, 
June Crumpler, the defendants would agree to advance the purchase price 
of Tract No. 35 and upon receipt of the conveyance of said lands from 
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the Commissioners, the defendants would immediately reconvey to the 
plaintiff so much of the west side of Tract No. 35 as they were then sure 
they would not be required to own in order to obtain approval of their 
housing development (as detailed) . . . and that thereafter, as soon as 
their housing project was approved and it was thereby determined how 
much of the remainder of Tract KO. 35 the defendants were required to 
own, or if it was ascertained that approval could not be obtained for said 
housing development, the defendant, June Crumplela, acting for himself 
and his co-defendant, would reconvey all of the remaining part of Tract 
No. 35 to the plaintiff at  the cost to the defendants and without profit to 
them. The plaintiff was reluctant to enter into the proposed agreement, 
but after repeated assurances by the defendant Crulr,pler, (in accordance 
with the agreement, etc.), the plaintiff accepted said proposal. 

"7. That at the time said understanding and agi*eement was entered 
into as aforesaid, it was approximately midnight and the time within 
which upset bids could be deposited with the Commissioners was about to 
expire, and while the parties and their attorneys were engaged in great 
haste in an effort to reduce the aforesaid agreement to miting, the plain- 
tiff, in reliance on the foregoing understanding and agreement and at  the 
request of the defendant, Crumpler, withdrew his deposit as an upset bid 
on Tract No. 34. That the paper writing, marked EXHIBIT A, was then 
and there signed by the plaintiff and the defendant, ,June Crumpler." 

I t  is also alleged in the complaint that the Superior Court on 6 July, 
1949, confirmed the sale of Tract No. 34 to defendants, and of Tract 
No. 35 to plaintiff, as the last and highest bidders therefor, respectively, 
and directed the Commissioners to execute and deliver deeds in accordance 
therewith upon payment of the purchase price; that under circumstances 
detailed,-proposed by defendant Crumpler, a temporary division of 
Tract No. 35 was made, and in accordar~ce therewith the Commissioners 
executed deed to plaintiff for a part, and the Commissioners and plaintiff 
made deed to defendants for the remainder of said tract, all of which was 
done "subject to the right of plaintiff to receive a conveyance from them 
(defendants) of all the said land which was not actually used by the 
defendants in their housing development"; that only a small portion of 
Tract No. 35 was used by defendants in their housing development, leav- 
ing a specific part thereof (described in paragraph 14), for which plain- 
tiff is entitled to deed from defendants, which they decline to make. 

Then plaintiff alleges, in paragraph 12 of the complaint, the facts in 
respect of his plea of mutual mistake and error of draftsman on which 
he asks reformation of the contract, etc. 

Thereupon, plaintiff prays judgment (1) that the paper writing, 
Exhibit A, be reformed to express the real contract :is alleged; (2 )  that 
defendants hold title to land described in paragraph 14 as trustees, in 
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trust for benefit of plaintiff; (3) that defendants be required to perform 
the contract as so reformed; (4) that in event defendants are unable to 
specifically perform said contract plaintiff have monetary damages; and 
(5) that plaintiff have such other and further relief to which he may be 
entitled. 

Defendants demurred to the complaint for that it does not state facts 
sufficient to constitute a cause of action either for reformation of the 
written instrument, or for specific performance, in that (1) the agree- 
ment was "made openly and in the presence of plaintiff and his counsel 
and defendant and his counsel, and . . . plaintiff's counsel assisted plain- 
tiff in preparing said written agreement,'' and ( 2 )  "the real property 
asked by the plaintiff to be conveyed mas in fact conveyed to the defend- 
ants by written deed executed and acknowledged and delivered to the 
defendants by the plaintiff," etc. 

This demurrer was heard by the Resident Judge of the District, by 
consent, who overruled it, by order duly entered. 

Defendants appeal therefrom to Supreme Court, and assign this ruling 
as error. 

And, further, defendants enter, in this Court, demurrer ore t enus  to 
the complaint for that it "shows upon its face, that the action was brought 
to reform a written contract, and to enforce the contract, as reformed, 
and it shows further upon its face that the contract was one that tended 
to chill bidding at  a public sale, and the contract in the record uses these 
words : "and the party of the first part (Lamm) agrees not to bid or cause 
anyone else to bid upon lot No. 34 or No. 35," and in that "plaintiff, being 
a party to this agreement, will not be allowed to invoke the equitable 
jurisdiction of the court to compel the conveyance to him of the real 
estate which he claims by virtue of the contract." 

Brooks ,  McLendon ,  B r i m  & Holderness  for plaint i f f ,  appellee. 
A l l en  'd Allen, a n d  Y o u n g ,  Y o u n g  & Gordon  for defendants ,  appellants.  

WINBORNE, J. The point raised by the demurrer ore t enus  entered 
here for the first time, and debated orally, being well founded, takes pre- 
cedence over, and renders it unnecessary to consider those questions of 
law arising upon the demurrer filed and heard in the trial court, and 
debated in the written briefs of the parties on this appeal. Hence we have 
abbreviate statement of facts pertaining to those questions of law. 

A defendant in a civil action in this State may demur ore t enus  at 
any time in either the trial court, or in the Supreme Court, upon the 
ground that the complaint does not state a cause of action. Indeed, the 
Court may raise the question e x  m e r o  m o t u .  Garrison v.  W i l l i a m s ,  150 
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N.C. 674, 64 S.E. 783 ; Snipes v. Jlonds, 190 N.C. 190, 129 S.E. 413; 
Watson v. Lee County, 224 N.C. 508, 31 S.E. 2d 535. 

Hence the demurrer ore fenus interposed in this Court, as hereinabove 
set forth, is timely. 

"A sale at  auction is a sale to the best bidder, it€, object, a fair price, 
its means, competition,-any agreement, therefore, to stifle competition 
is a fraud upon the principles on which the sale is founded. I t  . . . 
vitiates the contract between the parties, so that they can claim nothing 
from each other . . .," so declared this Court in opinion by Henderson, 
C. J., in Smith v. Greenlee, 13 N.C. 126. This principle has been applied 
through subsequent years. See Morehead v. Hunt, 16 N.C. 35 ; Bailey v. 
Morgan, 44 N.C. 352; McDowell v. Nimms, 45 N.C. 130; Ingram v. 
Ingram, 49 N.C. 188 ; Whitaker v. Bond, 63 N.C. 290; Davis v. Keen, 
142 N.C. 496, 55 S.E. 359; Henderson v. Polk, 149 N.C. 104, 62 S.E. 
904; Owens v. Wright, 161 N.C. 127, 76 S.E. 735. 

I n  Whitaker v. Bond, supra, the relief sought by the complainant is 
specific performance of a contract relating to land. The 4th headnote 
epitomizes the opinion of the Court: "Where a bidder at  auction offered 
one, who also proposed to bid, that if he would desist she would divide 
the land with him: Held, to be a fraud upon the ~er tdor  and so to violate 
the contract of purchase afterwards made by her as the only bidder." 

Moreover, it is an established principle, universally applied in this 
jurisdiction to various factual situations, that an executory contract, the 
consideration of which is against good morals, or against public policy, 
or the laws of the State, or in fraud of the State, or of any third person, 
cannot be enforced in a court of justice. Sharp v. E'armer, 20 N.C. 255; 
Blythe v. Lovinggood, 24 N.C. 20; Allison v. NOT WOO.^, 44 N.C. 414; 
Ramsay v. Woodard, 48 N.C. 508 ; Ingram v. Ingram, supra; Powell v. 
Inman, 52 N.C. 25 ; King v. Winants, 71 N.C. 469 ; S. c., 73 N.C. 563 ; 
York v. Merritt, 77 N.C. 213; Covington v. Threadgill, 88 N.C. 186; 
Grifin v. Hdsty, 94 N.C. 438; Culp v. Love, 127 N.C. 457, 37 S.E. 476; 
Owens v. Wright, supra; Marshall v. Dicks, 175 N.C. 38, 94 S.E. 514; 
Penland v. Wells, 201 N.C. 173, 159 S.E. 423; Shoe Co. v. Dept. Store, 
212 N.C. 75,193 S.E. 9. 

For  instance, in Ulythr v. Lovinggood, supm, it is held : "The law pro- 
hibits everything which is contra bonos mores, and, therefore, no contract 
which originates in an act contrary to the true principles of morality can 
be made the subject of complaint in the courts of justice." 

I n  this case commissioners, appointed to sell land for the State at  public 
auction, declared, as one of the conditions of the sales, that if the highest 
bidder did not comply with his contract, the next highest should have the 
land. Defendant, second to plaintiff in highest bids, gave to plaintiff 
note for $100 for failing to comply with his bid. The court held that 
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the transaction was fraudulent toward the State, and that such note was 
void, on the ground of its fraudulent consideration. 

And in Ingram v. Ingram, supra, it is held that agreements between 
persons interested in an estate, the consideration of which is not to bid 
against each other at  the administrator's sale, is against the public policy, 
and void. 

I n  Marsha22 v. Dicks, supra, the Court through Hoke, J., restated the 
principle in these words: "It is the fixed principle with us, and, so far 
as we are aware, of all courts administering the same system of laws, that 
when the parties are i n  pari delicfo they will not enforce the obligations 
of an executory contract which is illegal or contrary to public policy or 
against good morals. Nor will they lend their aid to the acquisition or 
enjoyment of rights or claims which grow out of, and are necessarily 
dependent upon such a contract." 

Applying these principles to the case in hand : I t  clearly appears from 
the complaint that the withdrawal of the raised bid, plaintiff had placed 
on tract No. 34, was a consideration for the contract plaintiff now seeks 
to reform, and then to enforce. Manifestly, its purpose, reflected in the 
contract itself, was to stifle bidding on both tracts Nos. 34 and 35. Thus, 
the withdrawal of the amount required to raise the bid was fraudulent 
towards those interested in the property bringing a fair price through 
fair competition. Blythe v. Lovinggood, supra; King v. Winants, supra, 
and other cases supra. 

This makes the transaction contrary to public policy, and void. There- 
fore, plaintiff has no right to be aided, and enforced. This is so, not for 
the sake of defendant, but "it is founded in general principles of policy." 
H o l m n  v. ,Tohnson, 1 Cowp. 343, 98 Eng. Rep. Full Reprint 1120. To 
like import are:  Blythe v. Lovinggood, supra; Ingram v. Ingmm,  supra. 

I f  the plaintiff and defendants were to change sides, defendants would 
be confronted with same obstacle. 

For reasons stated, the demurrer ore tenus is allowed. 
Demurrer sustained. 
Action dismissed. 

IN TIIE MATTER OF THE WILL OF FREDERICK GEER TATUM, DECEASED. 

(Filed 7 June, 1961.) 
1. Evidence § 21- 

The fact that an answer is not responsive to the question does not in 
itself render t,he answer incompetent and justify the withdrawal of the 
testimony from the jury, but to the contrary if the answer contains rele- 
vant and pertinent testimony it is nonetheless competent because the 
matter contained therein was not specifically asked for. 
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A nonexpert witness who has shown that  he h r ~ s  had opportunity to 
form a reasonably reliable appraisal of the mental powers of testator, 
while he may not testify a s  to whether testator had sufficient mental capac- 
ity to make a will, may give his opinion a s  to whet.her testator had suffi- 
cient mental capacity to know the nature of his property, the natural 
objects of his bounty, and the nature and effect of a testamentary dispo- 
sition of his property, and he may also state facrs observed about the 
conduct of testator upon which the opinion is based. 

In response to a question a s  to whether the witnes#s had a n  opinion satis- 
factory to herself a s  to whether testator possessed sufficient mental capac- 
ity to know what property he had, who his relatives were and what claims 
they had upon him, and whether he understood the nature and effect of 
the disposition of his property by will, the witness n.arrated facts relevant 
to the inquiry concerning testator's conduct a s  she had observed it. Held:  
I t  is error to strike out the answer a s  not responsive to the question, since 
observed facts constituting a basis for a n  opinion a s  to the mental capacity 
a r e  competent. Often the better practice would be for counsel to limit the 
scope of each question and move through the zone of opinion-inquiry step 
by step. 

4. Wills § 2 1 b  

Mental capacity to make a will is not a question of fact but is a conclu- 
sion of law to be drawn from the essential factual elements a s  to his 
capacity to  know what property he has, the natural objects of his bounty 
and his understanding of the nature and effect of the testamentary dispo- 
sition of his property, each of which is essential to mpport the conclusion. 

5. Wills 8 29- 
A charge to the effect that  named witnesses had testified that  in their 

opinion testator did not have mental capacity to make a will must be held 
for reversible error a s  expressing a n  opinion in evaluating the opinion 
testimony. G.S. 1-180. 

6. Wills § 30: Executors and  Administrators 1- 

An executor is charged with the preservation of the estate pending 5nal 
determination of the issue of devisavit  ve l  non in favor of caveator upon 
appeal, unless and until he be removed, G.S. 28-32, and therefore upon the 
answer of the issue in favor of caveators i t  is error for the court tq appoint 
commissioners with direction that  they give bond and handle the estate. 

APPEAL by  propounders f r o m  Hatch, Special Judge, and  a jury,  a t  
J a n u a r y  Civi l  Term, 1951, of DURHAM. N e w  t r ia l .  

I s sue  of devisavit vel non decided i n  favor  of caveator on the question 
of testamentary capacity of the  testator,  Frederick Geer Ta tum.  

F r o m  judgment  upon the  verdict set t ing the  will aaiide, the  propounders 
appealed, assigning errors. 
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Egbert L. Haywood for propounders, appellants. 
Victor 8. Bryant, Robert I. Lipton, Ralph N. Strayhorn, Victor S. 

Bryant, Jr., and Fuller, Rende, Umstead d? Fuller for caveator, appellees. 

JOHNSON, J. The testator was an inmate of Watts Hospital in the 
City of Durham from 23 January, 1950, until his death on 2 March, 1950. 
The will was executed in the hospital on 17 February, 1950. Mrs. I. J. 
Newton, a registered nurse who was on duty at  the hospital during the 
testator's last illness, was called as a witness by the propounders. She 
testified that the testator was a patient on Ward K, to which she was 
assigned during the period he was a patient at  the hospital, and that she 
administered to him and saw and talked to him from time to time. The 
following examination then ensued : 

"Q. Mrs. Newton, based upon your conversations and your observa- 
tions, do you have an opinion satisfactory to yourself as to whether 
Mr. Tatum possessed on February 17, 1950, sufficient mental capacity to 
know what property he had, who his relatives were, what claims they had 
upon him and whether he was capable of disposing of his property by will 
and of understanding the consequences and effect of so doing : do you have 
such an opinion? 

"A. I do have such an opinion. 
"Q. What is your opinion, Mrs. Newton? 
"A. Well, in my opinion February 17th was not any different date to 

him than any other day that he was in the hospital. I observed by his 
conversations that I had with him frequently that he knew what he was 
doing ; he read the newspapers, he was a very witty person and the jolliest 
person on the ward, and when anybody told him a joke i t  just did every- 
body good to hear him laugh. 

"Motion to strike on the grounds it is not responsive. Motion allowed. 
"COUET : YOU will not consider the answer, gentlemen of the jury." 
"Exception." 
"Q. I will ask you: do you have an opinion satisfactory to yourself 

as to whether Mr. Tatum possessed on February 17, 1950, based upon 
your conversations and your observations, sufficient mental capacity to 
know what property he had, who his relatives were, what claims they had 
upon him, and whether he was capable of disposing of his property by 
will and of understanding the consequences and effect of so doing; do you 
have such an opinion. 

"A. I do. 
"Q. What is i t :  Just  state your opinion and you can show your basig 

and make your explanation. State your opinion, if you will, please. 
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"A. I n  my opinion, I feel that he knew what he was doing, as he 
always did. There is not a doubt in my mind that he didn't know what 
he was doing. 

"Motion to strike as not being responsive. 
"Motion allowed. 
"Exception." 
Counsel for the propounders pursued the examination through several 

further questions. I t  produced nothing of substance for the record. 
The witness was then excused. 

There was no objection to the form of the foregoing questions. The 
caveator's challenges were directed solely to the answers of the witness. 
The caveator moved to strike the answers on the ground they were not 
responsive to the questions. The propounders insist that the court erred 
in  allowing the motions, and that this is so, even though it be conceded 
that the answers were not responsive to the questions. 

Propounders' position appears to be well taken. Whether the answers 
were responsive to the questions is not controlling. The determinative 
question before the court below was whether the answers were relevant 
and competent as bearing upon the issue of mental capacity of the tes- 
tator. I f  the answers furnished relevant facts, they were nonetheless 
admissible merely because they were not specifically asked for. Silence 
may not be imposed to eliminate relevant, pertinent testimony simply 
because it is not specifically requested. This rule is rooted in the funda- 
mental tenets of natural justice and is supported by common sense. I t s  
universal application can do no harm, for if an unresponsive answer 
produces irrelevant facts, they may be stricken out and withdrawn from 
the jury. See Hufman v. Lumber Co., 169 N.C. 259, 85 S.E. 148; 
Hodges v. Wilson, 165 N.C. 323, 81 S.E. 340. See also Wigmore on 
Evidence, Third Edition, Vol. 111, Sec. 785, p. 160, where it is said: 
"Courts ought to cease repeating the novel and unwholesome assertion 
that 'where an answer is not responsive to the question put, it is the duty 
of the Court to strike it out, on motion.' . . . This topic of responsive- 
ness has somehow become in modern times beset with crude misunder- 
standings, that tend to suppress truth and turn the inquiry into a 
logomachy :" . . . 

I t  is elementary that in the trial of a case involving the issue of testa- 
mentary capacity, a lay witness, who qualifies by showing he has had 
opportunity to form a reasonably reliahle appraisal of the mental powers 
of the testator, mag give an opinion or opinions as to the testator's meas- 
ure of mental capacity to deal with certain given factual situations. And 
while a witness who gives an  opinion as to testamentary capacity may also 
state observed facts about the conduct of the testator on which the opinion 
is based, i t  is not necessary that this be done. "911 that needs to appear 
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in advance is that he had an opportunity to observe and did observe, 
whereupon it is proper for him to state his conclusions, leaving the de- 
tailed grounds to be drawn out on cross-examination." Wigmore on 
Evidence, Third Edition, Vol. VI I ,  Sec. 1922, p. 20 (citing and commend- 
ing opinion by Stacy, J. (now C. J.) in S .  v. Hightower, 187 N.C. 300, 
121 S.E. 616). See also Wigmore on Evidence, Third Edition, Vol. VII ,  
Sec. 1935, p. 35. 

I t  is established by our decisions that in the trial of a will case a quali- 
fied witness may express an opinion or opinions that the testator did or 
did not have sufficient mental capacity to know (1) the nature and extent 
of his property; (2)  who were the natural objects of his bounty, that is, 
those persons who would or should or might be expected to take his prop- 
erty in the absence of a will (Words and Phrases, Permanent Edition, 
Vpl. 28, p. 49) ; and (3) what he was doing, and to whom he wished to 
give his property and how, that is, the force and effect of his act in 
making a will, thereby disposing of his property. I n  re Wi l l  of Yorlc, 
231 N.C. 70, 55 S.E. 2d 791; Clary v. Clary, 24 N.C. 78. And in the 
examination of a lay witness, it is not necessary, as intimated by the court 
below, for counsel to compress into a single question several elements of 
approved factual tests of testamentary capacity or lack of it. Nor is i t  
required that a witness include all elements in the response. No sound 
reason is perceived why a witness may not express an opinion that em- 
braces only part of the approved factual elements of the presence or 
absence of testamentary capacity. Frequently,-as possibly in the instant 
case,-a witness may feel only partially qualified to express an opinion 
as to the several tests included in an all-embracing question. Besides, 
when a lack of testamentary capacity is sought to be shown, it may suffice 
to establish the absence of only one of the essential factual elements. 
And, too, in deference to the mental processes of some witnesses, it is 
frequently not amiss for examining counsel to limit the scope of each 
question, and move through the zone of opinion-inquiry step by step, 
rather than in one leap. 

And, of course, a nonexpert witness who appears to be qualified to give 
an opinion, nevertheless may refrain from doing so, and elect instead to 
relate the facts observed by him, and describe as best he can the acts, 
conduct, and demeanor of the person under investigation. Indeed, prior 
to the notable decision of this Court (delivered by Gaston, J.) in Clary 
v. Clary, supra (24 N.C. 78)) i t  seems that under the rule which prevailed 
generally in the United States a t  that time, a lay witness was permitted 
to relate only observed facts, and never allowed to give an opinion based 
thereon. Wigmore on Evidence, Third Edition, Vol. 111, Sec. 1933, 
p. 31 et seq. 
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I n  the instant case, the questions propounded to Mrs. Newton invited 
her to express an abstract opinion as to the mental capacity of the testa- 
tor, based upon her observations of his conduct in the hospital. She chose 
to be more concrete. She eschewed the opinion, in part at  least, and 
narrated facts about the testator's conduct as she observed them. Instead 
of conforming herself entirely to the abstract opinion called for, she 
elected to follow in part the more direct course of relating the facts as 
perceived by her,-the observed facts behind the opinion sought. Her 
answers as given are sanctioned by well considen?d authorities on the 
subject. In re Will of York, supra (231 N.C. 70) ; In re Will of Stocks, 
175 N.C. 224, 95 S.E. 360; In re Bro.ach's Will, 172 N.C. 520, 90 S.E. 
681; I n  re Rawlings' Will, 170 N.C. 58, 86 S.E. 794, and cases there 
cited; Smith v.  Smith, 117 N.C. 326, 23 S.E. 270; Clary v. Clary, supra 
(24 N.C. 78). See also Wigmore on Evidence, Third Edition, Vol. V P ,  
Sections 1917 through 1938. 

Another group of exceptions brought forward by the propounders relate 
to the charge. The court in summarizing the testimony of caveator's 
witnesses, compressed i t  into packaged opinions in this fashion: The 
first witness . . . Mr. O'Briant . . . testified that in his opinion Fred- 
eridk Geer Tatum did not hare the mental capacity to make a will. . . ." 
"Mr. Conrad testified . . . that in  his opinion Frederick Geer Tatum did 
not have the mental capacity to make a will. . . ." Then, right on through 
the testimony of nineteen other witnesses for the caveator, the court con- 
tinued to so summarize the testimony of the various witnesses. 

I t  is well established that a nonexpert witness may not be permitted to 
make the abstract statement that a testator "did not have the mental 
capacity to make a will." This is so for the reason that mental capacity to 
make a will is not a question of fact. "It is a conclusion which the law 
draws from certain facts as a premise." In re Will of L m a x ,  224 N.C. 
459, p. 462, 31 S.E. 2d 369; In re Will of York, supra (231 N.C. 70). 
See also Wigmore on Evidence, Third Edition, Vol. V I I ,  Sec. 1958, p. 89. 

The bulk of caveator's evidence was offered in substantial compliance 
with the foregoing rule. Counsel in eliciting the testimony appear to 
have observed the rule with meticulous care. The witnesses seldom devi- 
ated therefrom, and when they did so, their answers were rarely called in 
question. The few departures are inconsequential. Some twenty-one 
witnesses, in response to questions, the form of which has been sanctioned 
by this Court, stated in substance that in their opinions the testator on 
17 February, 1950, did not have sufficient mental capacity to know the 
nature and extent of his property, to know who were the natural objects 
of his bounty, or to realize the full force and effect of the disposition of 
his property by will. In re Will of York, supra (231 N.C. 70). 
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Accordingly, the court, in telling the jury that these twenty-one wit- 
nesses testified that the testator in their opinions "did not have the mental 
capacity to make a will," inadvertently violated the very rule which the 
witnesses generally were required to observe in giving their opinions. 

The record also indicates that while the testimony of these witnesses 
embraced in most instances an approved long-form opinion-answer, bear- 
ing on the alleged mental incapacity of the testator (In, re Will of York, 
supra (231 N.C. 70)), it also included facts related by the witnesses bear- 
ing upon their observations of the conduct and demeanor of the testator. 
Also, the testimony of a number of the caveator's witnesses on cross- 
examination reveals that in some instances they did not fully understand 
or comprehend all elements of the long-form opinion-question answered 
favorably to the caveator on direct examination. One witness, when 
interrogated as to the meaning of "objects of Mr. Tatum's bounty," said: 
"Well, I should think it would be the worth of his property and the value 
of his property7' . . . Another witness said he thought i t  related to "what 
he (Mr. Tatum) knew about taking care of his stuff and making stuff 
by bounty,-taking care of his propkrty." 

- 

This method of compressing the component parts of the testimony of 
the caveator's witnesses into summary opinions no doubt was intended 
to shorten and simplify the charge.  ever, we are fearful that it led 
to an erroneous appraisal and evaluation of the opinion-testimony. We 
think it expressive of an opinion in violation of G.S. 1-180. I t  may not 
be approved, and this is so notwithstanding the court explained the 
formula to the jury in advance, and also used it in reviewing the evidence 
offered by propounders. 

I t  appears that contemporaneously with the entry of the judgment 
below on 3 February, 1951, the court entered an order allowing attorney 
fees and appointing commissioners, with direction that they give bond 
and take over and handle the estate pending final determination of the 
cause. The propounders excepted to the portion of the order which 
appoints the commissioners and directs them to give bond. The exception 
appears to be well taken. I t  is sustained. Under the provisions of G.S. 
31-36, the executor is charged with the preservation of the estate pending 
final determination of the issue raised by the caveat, unless and until 
he be removed. G.S. 28-32. Edwards v. iIlcLawhor~~, 218 N.C. 543, 
11 S.E. 2d 562; Elledge v. Ba~ulc ins ,  208 N.C. 757, 182 S.E. 468; I n  re 
Palmer's Will, 117 N.C. 133, 23 S.E. 104. Therefore, the portions of the 
order to which the exception relates will be stricken out. 

Since the questions presented by the other exceptive assignments of 
error may not arise upon the retrial, we refrain from reviewing them. 

New trial. 
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J. C. IDOL, JAMES DILLON, ORA PARNELL, H. C. PEDDYCORD AND F. E. 
ELLIOTT AND ALL OTHER PERSONS IN FORSYTH COUNTY OR IN THE 
STATE OF NORTH CAROLINA SIMILARLY SITUATED, V. DR. C. A. 
STREET, DR. GEO. T. HARRELL, JR., DR. J. R. BENDER, ROY 
CRAFT, REV. KENNETH WILLIAMS, SAM REED, DR. FRED G. PEGG, 
E. G. SHORE, SHERIFF OF FORSYTH COUNTY, AND JOHN M. GOLD, 
CHIEF OF POLICE OF WINSTON-SALEM, NORTH CAROLINA. 

(Filed 7 June, 1951.) 

1. Statutes 8 2: Health 8 2- 
A statute which operates only in one county and. its county seat and 

which confers power upon the county and the city to consolidate their 
health departments and name a joint city-county board of health and 
appoint joint city-county health officers, and which expressly repeals to 
the extent of any conflict all laws in col&ct therewit.h, is a local act relat- 
ing to health, and is void for repugnancy to Art. 11, see. 29, of the State 
Constitution. 

8. Statutes 8 6: Health 8 2- 
An unconstitutional act is void and is as inoperative as though it had 

never been passed, and therefore where a city-county board of health is 
created under a local statute which is unconstitutior~al because repugnant 
to provisions of Art. 11, sec. 29, of the State Constitution, such city-county 
board never comes into legal existence, and health ordinances promulgated 
by i t  are without validity. 

3. Public Omcers Sa- 
I t  is necessary that a person be an incumbent of a d e  jure office in order 

to be even a de facto officer, and where the act creating the office is void, 
the incumbent of such office is not a de facto officer, and his acts may be 
collaterally attacked. 

APPEAL by plaintiffs from Moore, J., at  the September Term, 1950, of 
FORSYTH. 

Civil action for a declaratory judgment adjudging the invalidity of an  
ordinance regulating the sale of milk, and for a n  injunction enjoining the 
enforcement of such ordinance pending the final hearing. 

Acting under Chapter 86 of the 1945 Session Laws of North Carolina, 
the Board of Aldermen of the City of Winston-Salem and the Board of 
Commissioners of the County of Forsyth consolidated their respective 
public health agencies and departments ; named the defendants, Dr. C. A. 
Street, Dr. George T. Harrell,  Jr.,  Dr. J. R. Bender, Roy Craft, Rev. 
Kenneth Williams, and Sam Reed, as the joint City-County Board of 
Health for the City of Winston-Salem and the County of Forsyth;  and 
appointed the defendant, Dr.  Fred G. Pegg, as joint City-County Health 
Officer for the City of Winston-Salem and the County of Forsyth. The 
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defendant, E. G. Shore, is the Sheriff of Forsyth County, and the defend- 
ant, John M. Gold, is the Chief of Police of the City of Winston-Salem. 

On 16 February, 1950, the joint City-County Board of Health for 
the City of Winston-Salem and the County of Forsyth adopted a volumi- 
nous ordinance regulating the production of milk for sale in Winston- 
Salem and Forsyth County; banning the sale of all milk, except Grade A 
pasteurized milk, in Winston-Salem and Forsyth County on and after 
16 August, 1950; and declaring that "every violation of the provisions 
of this ordinance shall constitute a separate offense" punishable by a fine 
not exceeding fifty dollars. 

On 12 August, 1950, the plaintiffs, who are dairymen engaged in pro- 
ducing milk for sale in Winston-Salem and Forsyth County, brought this 
action against the defendants seeking a final judgment declaring the ordi- 
nance to be invalid and asking that the defendants be enjoined from 
enforcing it pending the final hearing. The complaint alleges in sub- 
stance that the ordinance is void because i t  is unreasonable and because 
the joint City-County Board of Health was without constitutional or 
legal authority to adopt i t ;  that the defendants are threatening to enforce 
the ordinance against the plaintiffs; and that the threatened acts of the 
defendants will cause irreparable damage to the property rights of the 
plaintiffs. The defendants answered, alleging the ordinance to be reason- 
able and valid. 

A temporary restraining order was issued on the e x  parte application 
of the plaintiffs. On the return day, Judge Moore heard the evidence 
submitted by the parties; concluded as matters of law that "the City- 
County Board of Health for the City of Winston-Salem and Forsyth 
County, if not a de jure board, was at  least a de fac to  board "with lawful 
authority to adopt the ordinance in question, and that the ordinance was 
reasonable ; and entered a judgment dissolving the temporary restraining 
order, denying the relief sought by the plaintiffs, and dismissing the 
action. The plaintiffs excepted and appealed, assigning errors. 

B u f o r d  T .  Henderson  for plaintif fs,  appellants.  
W o m b l e ,  Carlyle ,  M a r t i n  & Sandridge for defendants ,  appellees. 

ERVIN, J. The ordinance under attack was adopted by the City- 
County Board of Health for the City of Winston-Salem and the County 
of Forsyth, which was created under Chapter 86 of the 1945 Session Laws 
of North Carolina. Hence, this arises at  the threshold of the 
appeal: I s  Chapter 86 of the 1945 Session Laws repugnant to the provi- 
sion of Article 11, Section 29, of the North Carolina Constitution, which 
forbids the General Assembly to "pass any local, private, or special act 
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or resolution . . . relating to health, sanitation, and the abatement of 
nuisances" ? 

The organic law of the State was originally drafted and promulgated 
by a convention which met at  Halifax in December, 1776. During the 
ensuing 140 years, the Legislature of North Carolina possessed virtually 
unlimited constitutional power to enact local, private, and special statutes. 
This legislative power was exercised with much liberality, and produced 
a plethora of local, private, and special enactments. As an inevitable 
consequence, the law of the State was frequently one thing in one locality, 
and quite different things in other localities. To minimize the resultant 
confusion, the people of North Carolina amended their Constitution at  
the general election of 1916 so as to deprive their Legislature of the power 
to enact local, private, or special acts or resolutions relating to many of 
the most common subjects of legislation. 

The amendment is embodied in  Article 11, Section 29, of the State 
Constitution, and is couched in this language: ('The General Assembly 
shall not pass any local, private, or special act or resolution relating to 
the establishment of courts inferior to the Superior Court; relating to 
the appointment of justices of the peace; relating to health, sanitation, 
and the abatement of nuisances ; changing the namee of cities, towns, and 
townships; authorizing the laying out, opening, altering, maintaining, or 
discontinuing of highways, streets, or alleys; relating to  ferries or 
bridges; relating to non-navigable streams; relating to cemeteries; relat- 
ing to the pay of jurors; erecting new townships, or changing township 
lines, or establishing or changing the lines of school districts; remitting 
fines, penalties, and forfeitures, or refunding moneys legally paid into 
the public treasury; regulating labor, trade, mining, or manufacturing; 
extending the time for the assessment or collection of taxes or otherwise 
relieving any collector of taxes from the due performance of his official 
duties or his sureties from liability; giving effect to informal wills and 
deeds; nor shall the General Assembly enact any such local, private, or 
special act by the partial repeal of a general law, bui, the General Assem- 
bly may at any time repeal local, private, or special laws enacted by it. 
Any local, private, or special act or resolution passed in violation of the 
provisions of this section shall be void. The General Assembly shall have 
power to pass general laws regulating matters set out in this section." 

I n  thus amending their organic law, the people wsre motivated by the 
desire that the General Assembly should legislate for North Carolina in 
respect to the subjects specified as a single united commonwealth rather 
than as a conglomeration of innumerable discordant communities. To 
prevent this laudable desire from degenerating into a mere pious hope, 
they decreed in emphatic and express terms that "any local, private, or 
special act or resolution passed in violation of the provisions of this sec- 
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tion shall be void," no matter how praiseworthy or wise such local, pri- 
vate, or special act or resolution may be. 

A "local act" is one operating only in a limited territory or specified 
locality. S. v. Dison, 215 N.C. 161, 1 S.E. 2d 521. I t  cannot be gainsaid, 
therefore, that Chapter 86 of the 1945 Session Laws is a local act, for i t  
operates only in Forsyth County and its county seat, the City of Winston- 
Salem. 

Chapter 86 of the 1945 Session Laws of North Carolina undertakes to 
confer power upon the Board of Aldermen of the City of Winston-Salem 
and the Board of Commissioners of Forsyth County to do these things 
through joint action: (1)  To consolidate their respective public health 
agencies and departments; (2)  to name a joint city-county board of 
health for regulating the public health interests of Winston-Salem and 
Forsyth County; and ( 3 )  to appoint a joint city-county health officer for 
administering public health laws and regulations in Winston-Salem and 
Forsyth County. Moreover, Chapter 86 of the 1945 Session Laws ex- 
pressly declares that "all laws and clauses of laws . . . in conflict with 
this act are hereby repealed to the extent of such conflict," and in that 
way attempts to abrogate as to Winston-Salem and Forsyth County only 
various provisions of general statewide statutes creating county boards 
of health, authorizing county boards of health and the authorities of 
municipalities to regulate public health interests in their respective coun- 
ties and municipalities, and requiring the separate election of county and 
municipal health officers. See: Articles 3 and 5 of Chapter 130 of the 
General Statutes. 

These things being true, it is clear beyond peradventure that Chapter 
86 of the 1945 Session Laws is a local act relating to health. I t  neces- 
sarily follows that it is void for repugnancy to Article 11, Section 29, 
of the State Constitution, no matter how praiseworthy or wise its pro- 
visions may be. Board of Health w. Comrs. of iVash, 220 N.C. 140, 16 
S.E. 2d 667; Sams v. Comrs. of Madison, 217 K.C. 284, 7 S.E. 2d 540. 

Inasmuch as the statute purporting to create their offices is unconstitu- 
tional, the members of the City-County Board of Health for the City of 
Winston-Salem and the County of Forsyth were not lawful officers at  the 
time of the adoption of the ordinance in question. 

The defendants assert, however, that the judgment dismissing the action 
must be upheld even if Chapter 86 of the 1945 Session Laws does offend 
Article 11, Section 29, of the North Carolina Constitution. They argue 
on this phase of the case that the members of the City-County Board of 
Health were at  least de facto, officers at the time of the adoption of the 
ordinance, and that in consequence the ordinance is binding upon the 
plaintiffs and the public. 
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This contention raises this question : Where the Legislature undertakes 
to create a public office by an unconstitutional statute, is the incumbent 
of such office an officer d0 facto? 

This query must be answered in the negative for the very simple reason 
that there can be no officer, either de jure or de facto, unless there is a 
legally existing office to be filled. I n  re Wingler, 231 N.C. 560, 58 S.E. 
2d 372; S .  v. Shuford, 128 N.C. 588, 38 S.E. 808. 

The argument now advanced by the defendants waa put forward in the 
case of hTorton v.  Shelby County, 118 U.S. 425, 30 :L. Ed. 178, 6 S. Ct. 
1121, and was rejected by the Supreme Court of the United States with 
this unanswerable observation: "An unconstitutional Act is not a law; 
it confers no rights; i t  imposes no duties; it affords no protection; i t  
creates no office; i t  is, in legal contemplation, as inoperative as though i t  
had never been passed." 

As Chapter 86 of the 1945 Session Laws is void, the offices it undertook 
to create never came into existence. I n  consequence, the members of the 
City-County Board of Health for the City of Winston-Salem and the 
County of Forsyth were not officers de facto, and the ordinance in contro- 
versy is without validity. King Lumber Co. v.  Crow, 155 Ala. 504, 46 
So. 646, 130 Am. S. R. 65; People v. Toal, 85 Cal. 3:33, 24 P. 603; I n  re 
Allison, 13 Colo. 525, 22 P. 820, 10 L.R.A. 790, 16 Am. S. R. 224; State 
v. Malco.m, 39 Idaho 185, 226 P. 1083 ; People ex re1 Stuckart v. Knopf ,  
183 Ill. 410, 56 N.E. 155; Hildre fh  v. McEntire, 1 J .  J .  Marsh (Ky.) 
206, 19 Am. D. 61; Board of Public Utilities v. N e w  Orleans R. & Light 
Co., 145 La. 308, 82 So. 280; People ex rel. Sinkler v. Terry,  42 Hun. 
(N.Y.) ,  273, reversed on other grounds in 108 N.Y. 1, 14 N.E. 815; 
Farrington v. N e w  England Invest. Co., 1 N.D. 113,45 N.W. 191 ; Coyne 
v. State, 22 Ohio App. 462, 153 N.E. 876 ; Koch v. Keen, 124 Okla. 270, 
255 P. 690; Davis v. M7illiams, 158 Tenn. 34, 12 S.'W. 2d 532; State v.  
Gillette's Estate (Tex. Com. App.), 10 S.W. 2d 984; Ex Parte Bassitt, 
90 Va. 679,19 S.E. 453; Fanelon v.  Butts ,  49 Wis. 342, 5 N.W. 784; V a n  
Slyke  v. Trempealeau County Farmers' Mut.  F. Ins. Co., 39 Wisc. 390, 
20 Am. R. 50. 

The able judge who heard this case in the court below was evidently 
misled into error by a misconstruction of the fourth classification of 
officers de fact0 made by Chief Justice Butler of the Supreme Court of 
Connecticut in the leading case of State v. Carroll, 38 Conn. 449, 9 Am. 
R. 407, which has been quoted in these North Carolina decisions : Berry 
v. P a p e ,  219 N.C. 171, 13 S.E. 2d 217; Smi th  v.  Carolina Beach, 206 
N.C. 834, 175 S.E. 313; and S .  v.  Lewis, 107 N.C. 967, 12 S.E. 457, 
13 S.E. 2 4 7 , l l  L.R.A. 100. 

According to Chief Justice Butler, officers de facto fall into four cate- 
gories. He  describes the fourth group as follows: "An officer de fact0 
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is one whose acts, though not those of a lawful officer, the law, upon prin- 
ciples of policy and justice, will hold valid, so far  as they involve the 
interests of the public and third persons, where the duties of the office 
were exercised . . . (4) under color of an election or appointment by or 
pursuant to a public unconstitutional law before the same is adjudged 
to  be such." (Italics added to the words "the office" by the writer of 
this opinion.) 

The precise meaning of Chief Justice Butler's words is laid bare by 
this illuminating comment of the Supreme Court of the United States 
in Norton v. Shelby County, supra: "Of the great number of cases cited 
by the Chief Justice none recognizes such a thing as a d e  facto office, or 
speaks of a person as a de  facto officer, except when he is the incumbent 
of a de jure office. The fourth head refers not to the unconstitutionality 
of the Act creating the office, but to the unconstitutionality of the Act by 
which the officer is appointed to an office legally existing." And therein 
lies the explanation for the decision in Smith v. Carolina Beach, supra. 

For the reasons given, the judgment dismissing the action is reversed 
and the cause is remanded to the Superior Court of Forsyth County for 
further proceedings not inconsistent with this opinion. 

Judgment reversed. 

HOMER SEAWELL V. OLIVER E. SEAWELL AND MATTIE GREEN SEA- 
WELL, GILMER SEAWELL AND ELVA PHILLIPS SEAWELL, WILEY 
PURVIS AND ORA BELL PURVIS. 

(Filed 7 June, 1951.) 
Partition lc (1)- 

Where a tenant in common seeks a sale in lieu of actual partition, he 
has the burden of alleging and proving that actual partition cannot be 
had without injury to some or all of the interested parties, and this must 
be found as a fact by the court in order to support decree of sale, G.S. 
46-22. Thus, when all the parties seek actual partition, a decree of sale for 
partition in the absence of allegation, proof or Anding of such injury, 
is error. 

Wills g Sl- 
The intent of testator as gathered from the entire instrument, either in 

express terms or by clear inference from particular provisions of the will 
and from its general scope and import, must be given effect, since the 
intention of testator is his will. 

Wffls g 32- 
The presumption against intestacy will be used as an aid in ascertaining 

the intent of testator. 
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4. Wills $i 84-Where description of share of each bem~eftciary is too indeil- 
ni te  t o  be  given effect, court  will nevertheless seek division of land in 
accordance with intent  of testator. 

The will in suit by one item devised to one son the "dwelling house" and 
fifty acres of land to be cut  off and surveyed from a 166 acre t ract ;  by 
subsequent item devised to another son "the four room tenant house and 
fifty acres" to be cut off and surveyed from the tract so a s  to include the 
tenant house; and by another item devised to three named children the 
sixty-six acres remaining in said tract, share and share alike; and by 
later item stipulated that  no land was devised to one daughter because 
testator had theretofore given her a t ract  of land. .Eel& Conceding that  
the description of the share of each in the land dev,.sed is too vague and 
indefinite to be sustained, nevertheless the devises lire not void and the 
intent of testator will be effected by giving the first son one-flfth in value 
of the land, including tha t  portion of the land upon which the dwelling 
house stands without taking into consideration the value of the dwelling 
house or the land within its curtilage, and in the same manner a one-flfth 
value in the land to the second son, not considering the value of the tenant 
house and the land within its curtilage, since the devise of the buildings 
includes the land upon which they are  situate, and the remainder divided 
into three equal shares for each of the other three named beneficiaries, 
with right to equalization by assessment of owelty charges if necessary, 
with no share to the daughter excluded from ,participation in the real 
estate under the will. 

5. Partition 8 4a- 
Where named devisees become tenants in common under the provision 

of a will, and seek actual partition of their respective shares, i t  is error 
for the court to  join another child of testator, or her heirs, when such 
child was specifically excluded from participating in the realty under the 
terms of the will. 

6. Part i t ion $i l c  (1)- 
Where in proceedings for actual partition among tenants in common 

i t  is alleged that  the prior sale of the timber from the land would aid in 
the equitable division of the land among the tenants, the court should 
consider the petition that  the timber be sold and :rule thereon in such 
manner a s  the facts warrant. 

,\PPEAL by  plaintiff f r o m  Sink, J., September Term,  1950, MOORE. 
Pe t i t ion  f o r  partition. 
Catherine Alice Seawell died testate possessed of a 1,ract of land s i tuate  

i n  Moore County  containing 166  acres. T h e  pert inent  par t s  of her  will 
a r e  as  follows : 

"THIRD. I give and devise to  m y  son, H o m e r  Seamell, the dwelling 
house where we now reside and  fifty acres of l and  to be cu t  off and  sur- 
veyed f r o m  t h e  166  acre tract,  b u t  not  to  include the  f o u r  room tenant  
house on said tract,  subject to  the  l i fe  estate of his  said father ,  W. T. 
Seawell. 
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"FOURTH. I give and devise to my son, Oliver E. Seawell, the four 
room tenant house and fifty acres of the aforesaid 166 acre tract of land, 
to be cut off and surveyed, so as to include the four room tenant house on 
said 166 acre tract of land, subject to the life estate of his said father, 
W. T. Seawell. 

"FIFTH. I give and devise to my other children, Floyd Seawell, 
Gilmer Seawell and Ora Bell Seawell Purvis the 66 acres, i t  being the 
remainder of the 166 acre tract of land, situated in said Ritters Town- 
ship, Moore County, N. C., subject to the life estate of their said father, 
W. T. Seawell, share and share alike." 

"NINTH. I have not given my daughter, Edna Myrick any of my land 
and real estate in this my last will and testament, for the reason that I 
have heretofore given to her a tract of land, being my share in my father's 
old place." 

I n  1938, plaintiff instituted this proceeding for partition, claiming 
fifty acres of land including the dwelling house. An order appointing 
commissioners was entered and the commissioners divided the land and 
made report to the clerk. Exceptions to the report were filed by defend- 
ants Gilmer Seawell and Ora Bell Seawell Purvis, mainly on the ground 
that the life estate of the husband of testatrix was still outstanding and 
the property was not subject to partition among the owners of the 
remainder interest. 

On 7 December 1942, the clerk enterd an order "that this proceeding 
be stayed or held in abeyance until the falling in of the said life estate 
of the said W. T. Seawell . . ." The proceeding thereafter remained 
inactive on the clerk's docket until 1948. Ora Bell Seawell Purvis having 
died, the clerk, on 14 August 1948, appointed a guardian for her infant 
children. The guardian filed an answer in which he asserts the original 
partition by the commissioners is void and moves to vacate the same. 
He attacks the third, fourth and fifth paragraphs of the will of te~tat r ix  
for that they are too vague and indefinite to be enforced. He  also alleges 
that the timber on said land is so situated that a fair partition cannot be 
had until the timber is first sold. He  prays that commissioners be ap- 
pointed to sell the timber for partition and that the land then be parti- 
tioned among the tenants in common, devisees named in the will. 

On 14 July 1950, the clerk entered an order (1)  vacating the former 
order of partition and the report of the commissioners; (2) adjudging 
that paragraphs Third, Fourth, and Fifth of the will are void and unen- 
forceable, and that the devisees, including those named in said paragraph, 
are tenants in common of the whole tract in equal shares, except Homer 
Seawell is entitled to two-fifths by reason of the fact he has purchased the 
interest of Floyd Seawell ; ( 3 )  ordering the sale of the timber for division 
and appointing commissioners to make the sale; and (4) directing the 
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county surveyor and two other commissioners, after the sale of the timber, 
to partition said land as prayed by the parties. Plaintiff excepted and 
appealed to the Superior Court. 

When the appeal came on for hearing in the Superior Court, the trial 
judge ruled that (1) paragraphs Third, Fourth and Fifth of the will are 
void for indefiniteness; (2)  the entire tract constitutes undevised real 
property belonging to the heirs of Catherine Alice Seawell as tenants in 
common under the canons of descent; (3)  the land is incapable of actual 
partition; (4 )  the child or children of testatrix not parties to this pro- 
ceeding be made parties; and (5) the will, with the exception of para- 
graphs Third, Fourth, and Fifth, is valid. He  thereupon ordered that 
the land be sold for partition among all t,he heirs at  law of testatrix and 
appointed commissioners to make sale. The commissioners were directed 
to divide the land into small parcels and to sell first the several parcels 
separately and then the tract as a whole and report their proceedings to 
the court. Plaintiff excepted and appealed. 

James  H.  P o u  Bailey for plaintiff appellant. 
Seawell $. Seazvell for defendant appellees. 

BARNHILL, J. A tenant in common is entitled, as EL matter of right, to 
a partition of the land to the end that ht? may have tmd enjoy his share 
therein in severalty, unless it is made to appear that an actual partition 
cannot be had without injury to some or all of the interested parties. 
G.S. 46-22; H y m n  v. Edwards ,  217 N.C1. 342, 7 S.E. 2d 700; Tal ley  v. 
Murchison, 212 N.C. 205, 193 S.E. 148; Fos fer  v. '~Y i l l iams ,  182 N.C. 
632, 109 S.E. 834. 

The burden is on him who seeks a sale in lieu of actual partition to 
allege and prove the fact upon which the order of sale must rest under 
the terms of G.S. 46-22, W o l f e  v. G a l l o w q ,  211 N.C. 361, 190 S.E. 213, 
and before an order of sale may be entered, such fact must be found by the 
court. P r i d d y  & Co. v. Sanderford,  221 N.C. 422, 20 S.E. 2d 341. 

I n  the absence of any allegation, proof, or finding that an actual parti- 
tion cannot be had without injury to some or all of the parties, the court 
has no jurisdiction to order a sale. 

Here all the parties seek an actual partition of the land. The record 
fails to disclose any evidence to support an order of sale other than a sale 
of the timber. The parties now assert that none was offered. The essen- 
tial fact was not found by the court below. I t  did coiwlude "as a matter 
of law that the said 166 acres of land is incapable of division due to the 
indefiniteness of the description." I t  is evident, however, that the court 
was referring to the description of the share devised tcl plaintiff contained 
in the will, for the description of the whole tract makes reference to 
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creeks, branches, and lines of adjoining tracts as its boundaries, in addi- 
tion to calling for courses and distances. So much of the order entered 
as denies actual partition and directs a sale must be held for error. 

This brings us to the more serious question presented by the appeal: 
Do the parties claiming the land take as purchasers under the will or is 
the land undevised property descending by inheritance to all the heirs 
of the testatrix? 

The court below held that paragraphs Third, Fourth, and Fifth of 
the will are void. The appellant concedes that, as to the quantum of the 
shares attempted to be devised in paragraphs Third and Fourth, the 
description is too vague and indefinite to be sustained. So then, that 
particular question is not presented for discussion or decision. The 
appellant does contend, however, that paragraph Third is sufficiently 
definite to vest him with title to the main dwelling; that paragraph 
Fourth vests his brother Oliver with title to the tenant dwelling; that 
he and Oliver are each to have a share of the land; and that the three 
children named in paragraph Fifth take title to the remainder after the 
allotment of the shares to plaintiff and Oliver Seawell. I n  this the ap- 
pellees concur. They say in their brief: 

"That items in the will or sections in the will marked 'THIRD,' 
'FOURTH,' and 'FIFTH' are not void so far as these defendants are con- 
cerned, and the fact that the Court holds that the lands cannot be allotted 
to Homer Seawell and Oliver Seawell because of indefiniteness does not 
void the sections and cause other children of Catherine A. Seawell to be 
brought into the position of devisees when they are not mentioned in any 
one of these sections. From reading the will it is definite that Catherine 
A. Seawell wanted these heirs namid to receive the 166 acre tract. I t  is 
unfortunate that she did not properly describe the fifty acres to Homer 
Seawell and the fifty acres to Oliver Seawell, and for this reason the land 
cannot be divided to those heirs except as to the whole and all of them 
would be tenants in common on the whole tract of 166 acres." 

The contention of the appellant and the concessions of appellees pose 
an interesting question, the exact counterpart of which has not heretofore 
been decided by this Court. I t  is an axiomatic rule of construction that 
the intent of the testator as expressed by him is to be ascertained from 
the four corners of the will and that this intent is the guiding star which 
must lead to the ascertainment of the meaning and purpose of the lan- 
guage used. Smith v. Mears, 218 N.C. 193, 10 S.E. 2d 659; Schaefer 
v. Haseltine, 228 N.C. 484, 46 S.E. 2d 463. The objective of construction 
is to effectuate the intent of the testator as expressed in the instrument. 
Trust Co. v. Miller, 223 N.C. 1, 25 S.E. 2d 177; Elmore v.  Austin, 232 
N.C. 13, 59 S.E. 2d 205; I n  re Will of Johnson, ante, 570; Williamson v. 
Williamson, 232 N.C. 54, 59 S.E. 2d 214; Buffaloe v. Bldock, 232 N.C. 
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105, 59 S.E. 2d 625; Weathers v. Bell, 232 N.C. 561, 61 S.E. 2d 600. I f  
the language used discloses an ascertainable intent, then that intent must 
be effectuated, Bank v. Brawley, 231 N.C. 687, 58 S.:E. 2d 706; Trust  Co. 
v. Miller, supra, for the intention of the testator is his will. Jarrett v. 
Green, 230 N.C. 104, 52 S.E. 2d 223. 

The intention of testatrix need not be declared in express terms in the 
will, but it is sufficient if the intention can be clearly inferred from par- 
ticular provisions of the will, and from its general scope and import. The 
courts will seize upon the slightest indications of that intention which 
can be found in the will to determine the real objectrj and subjects of the 
testatrix' bounty. 28 R.C.L. 218. And it is generally held that in seeking 
to discover this intention there is a presumption against intestacy. Trust  
Co. v. Miller, supra. 

The will of testatrix, viewed in the light of these rules of construction, 
discloses her desire as to the disposition of her real property and effec- 
tively disposes of the whole tract owned by her at  the time of her death. 
She devised to her son Homer Seawell "the dwelling house where we now 
reside" and to Oliver Seawell "the four room tenant house." These 
devises are definite and certain. The devise of tht! buildings included 
the land upon which they are situated-the messuage, Tadlock v. Mizell, 
195 N.C. 473,142 S.E. 713; Blanfon v. Honey, 175 N.C. 211, 95 S.E. 361, 
and includes all that comes within the curtilage. Brosdhurst v. Mewborn, 
171 N.C. 400, 88 S.E. 628. 

While plaintiff concedes he and his brother are not entitled to fifty 
acres of the land, each, for want of sufficient description, it is clear that 
the testatrix intended that plaintiff should have a share of her land and 
that i t  should be that share which included or surrounded the dwelling 
devised to him. The same is true as to her son Oliver. 

I t  is equally certain that she intended that the remainder of the tract, 
after the allotment of shares to Homer. and Oliver, should be equally 
divided among her three children named in the fifth paragraph, and that 
her daughter Edna Myrick should take no part of her real property. 

This intent may be effectuated by the Commissioners appointed by 
the court. One-fifth of the land in value, including the main dwelling, 
but not including the value thereof or the value of the land within its 
curtilage, must be set apart and assigned to plaintiff. The same pro- 
cedure as to the share of Oliver Seawell must be followed so that he may 
receive one-fifth of the land in value, not includin,g the value of said 
tenant house and the land within its curtilage. The remainder of the 
tract must be divided into three shares of equal value, one of which will 
be allotted to plaintiff as grantee of Floyd Seawell and one each to Gilmer 
Seawell and the heirs of Ora Bell Seawell Purvis, with the right of equali- 
zation by the assessment of owelty charges, if necessary. 
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T h e  court  below adjudged the  will  valid a s  t o  paragraph  "NINTH," 
a n d  t h e  effect of t h a t  paragraph  is  t o  exclude E d n a  Myrick f r o m  any 
f u r t h e r  part ic ipat ion i n  t h e  real  estate of t h e  testatrix. Harper v. 
Harper, 148 N.C. 453; Thomason v. Julian, 133 N.C. 309; Hoyle v. 
Stowe, 13 N.C. 318. I t  is not  necessary t h a t  she, if l iving (or  her  heirs, 
if she is now deceased) be made  parties to  this  proceeding a s  directed by  
the  court  below. 

T h e  court  should f u r t h e r  consider the  petition of some of the  parties 
t h a t  t h e  t imber  be sold f o r  division before the  land is  partitioned and  rule  
thereon i n  such manner  as  t h e  facts  war ran t .  

T h e  order  entered i n  the court  below is vacated and  t h e  cause is re- 
manded f o r  f u r t h e r  proceedings accordant with this opinion. 

E r r o r  and  remanded. 

STATE v. DAVE JARRELL. 

(Filed 7 June, 1951.) 

Criminal Law 8 8- (1)- 
On motion to nonsuit the evidence must be considered in the light most 

favorable to the State. G.S. 15-173. 

Criminal Law 8 52a (3)- 
While circumstantial evidence is a n  accepted instrument in the ascer- 

tainment of truth, in order to sustain a conviction it  is necessary that  the 
circunlstances be of such nature and so connected or related a s  to point 
unerringly to defendant's guilt and exclude any other reasonable hypothe- 
sis, and it  is insufficient when the facts adduced a re  consistent with de- 
fendant's innocence. 

Same: Assault 8 l S  
Circumstantial evidence which establishes motive and a n  opportunity 

of defendant to have committed the offense, and threats made by defend- 
a n t  against the victim of the secret assault, without evidence connecting 
defendant with the actual execution of the crime, is insufficient to over- 
rule defendant's motion to nonsuit, since the circumstances a re  entirely 
consistent with defendant's innocence. 

Criminal Law § 5% (2) : Assault 8 l S  
Where in a prosecution for assault with a deadly weapon, the State 

introduces testimony of a witness that  he was plowing with defendant a t  
the time they heard a shot, the only shot fired that  morning in the vicinity 
so f a r  a s  the evidence revealed, and also testimony of a statement made 
by defendant that  he knew nothing of the shooting, and there is no evi- 
dence directly contrary to this testimony, held, the State's own evidence 
establishes a defense by witnesses offered by i t  and presented a s  worthy 



742 I N  T H E  SUPREME COURT. [233 

of belief, and defendant is entitled to avail himself of such defense on 
motion of nonsuit. G.S. 14-32. 

APPEAL by defendant from Noore, J . ,  at October Term, 1950, of 
ALLEOHANY. 

Criminal prosecution upon a bill of indictment containing two counts, 
charging substantially that on 10 June, 1947, defendant (1)  did in secret 
manner maliciously assault one Mrs. Peggy Bowman with a deadly 
weapon, to wit, a 12-gauge shotgun, G.S. 14-31, and (2)  did assault Mrs. 
Peggy Bowman with a deadly weapon, to wit, a 12-gauge shotgun, with 
intent to kill resulting in injury. G.S. 14-32. 

Upon the call of the case for trial. defendant entered a plea of not 
guilty to the bill of indictment. 

Upon trial in Superior Court the State offered evidence tending to 
show that Mrs. Peggy Bowman was shot, thereby sustaining serious and 
permanent injury, on the morning of 10 June, 1947, when she was in her 
strawberry patch picking strawberries; that after breakfast she returned 
to the field "along about 7 :00 or S :00, or some placrJ"' that there were 
powder burns on leaves in the edge of the woods, about 75  feet from where 
she was picking strawberries; that some 12-gauge wads were found in 
first line with the burned leaves; but that Mrs. Bowman doesn't remember 
picking strawberries, or what happened. 

On the other hand, Mrs. Bowman, testifying as witness for the State, 
gave this narrative, quoted in part, of events and circumstances in rela- 
tion to defendant, preceding and subsequent to the time she was shot : 

(1) That on 19 May, 1947, when she was out along a rock wall above 
the house, weeding iris, she saw defendant and his brother, Rufe, come 
down the road; that defendant had a shotgun; that he "squatted down" 
beside the wall, and "got to talking" to her, and among other things he 
said "someone was doing him dirty and he was going to even up, and . . . 
asked how come so many cars been turning up there at  his place"; that 
she told him that Shine and Lawrence had been plowing her garden and 
cornfield, and he said, "Well, the next time Vaughn come about for me 
to tell him that he wanted to see him on some important business,"-she 
was living on Vaughn's place; (2)  That the next morning defendant 
passed with Coy Kirby; ( 3 )  That the next time she saw defendant was 
6( sometime the next week," when she was standing or1 the porch, churn- 
ing; that she looked up the road, and saw Robe Cockerham and defend- 
ant ;  that defendant had a shotgun, and set it down at the bottom of 
the steps; that "he was crying and drunk when he came in there"; 
that "Robe went out to the locust tree," and ddendant "come up 
on the porch," and said: "I want to tnlk to you. Did you tell Mr. 
Vaughn what I told you?"; that upon her reply to the effect that she 
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had not seen Mr. Vaughn, but had told his wife, mother and son, defend- 
ant said : "Well, I thought Lawrence and Shine would be here and start 
something and I ain't a good fighter any more, but I am a hell of a good 
shot; I brought the negro with me"; that he went into the room and told 
Connie, her daughter, he wanted to talk to her; that she, Mrs. Bowman, 
also went in there, and he told her to sit down on the bed beside him,-- 
"that he wasn't going to hurt me now," and . . . said he understood that 
someone in Mt. Airy had picked up my pocketbook and read a letter and 
had turned him over to the Federal, and I told him I didn't do it, and he 
said, "Well, somebody told him that"; that he said, '(Well, he didn't want 
to talk so much before Connie, that she was too smart anyhow," but he 
said, "You tell Mr. Vaughn the next time he comes up that if he couldn't 
get somebody in his house that didn't report him, that we could take the 
consequences," and I asked him what the consequences were, he said, 
"You will find out"; that when he started to leave, he said, "Hell, Peggy, 
if I knew you reported me, I would blow out your damn brains"; that he 
went out on the porch and down on the steps, and said, "Do you care if 
I take a drink?"; that she said "No," and he and Robe went to the spring 
and he took a drink out of a bottle and one out of the dipper, and went on 
home, "I guess"; (4) That on Sunday morning, about 8 o'clock, after she 
came home from the hospital, defendant came to her house, and ". . . 
said, 'If you had been shot with that -12 gun of mine up at  the house it 
would have killed you,' that 'I was shot with a cheap gun' "; and that 
before he left, he said, "Thank God, Peggy, you didn't die; if you had 
died the law would send me to the penitentiary for my life." I saw him 
after that. 

Moreover, the State offered evidence tending to substantiate in part, 
and to corroborate in part, the testimony of Mrs. Bowman. 

Connie Holdner also testified that after her mother returned from the 
hospital, defendant came once, but did not see her, and then he came on 
Sunday morning; and that when he first walked up on the porch he asked 
how we were, or something like that, and, talking about her getting shot, 
he said, "If you knew who shot your mother would you tell?", and I said 
"NO," and he said, "I wouldn't either," and he went on in the room and 
talked to Mother. (The witness adding statement he made substantially 
as detailed by Mrs. Bowman as hereinabove related.) 

Robe Cockerham, as witness for the State (referring to defendant 
interchangeably as Mr. Jarrell or Mr. Dave, and Dave), testified on direct 
examination : That on morning of 10 June, 1947, Mr. Jarrell came in a 
car to get him to come and plow corn; that they started over to his house, 
-"I guess around 7 :00 or 7 :30, somewhere like that, when we got to his 
house"; that they put harness and things in back end of his car, and went 
over to his other place, a field between his house and Mrs. Bowman's 
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house, to catch the horse; that, after some difficulty, the horse was caught, 
and Mr. Jarrell went in his automobile; that he walked leading the horse, 
say three-quarters of a mile to where the plowing was to be done; that 
when he got over there, he saw Mr. Jarrell taking out the harness and 
cultivating plow; that he pointed out to the sheriff the field "we were 
plowing in," where Mr. Jarrell's car was parked, and he was taking the 
harness and things out; that "we plowed" until something about 11 :00, 
maybe after, and that "we did not leave the field at  ,dl, only I went up 
there and got me some water, just a little ways," until Mr. Jarrell left to 
go to lunch. 

On cross-examination this witness, Robe Cockerham, continued by say- 
ing, omitting unnecessary repetition: That he lives about three miles 
from Mr. Jarrell's; that on morning of 10 June, Dave "come over to my 
house . . . after me . . . to help cultivate corn"; that he got in the car 
and rode back with him; that he did not see any gun in the car at  all ;  that 
after catching the horse, "I got over there . . . 15 minutes before or 15 
minutes after eight, somewhere along there"; that "where we plowed is 
across the hill from Mrs. Bowman's,-this side" ; that "we started plow- 
ing as soon as the horse was hooked up" ; that "Mr. D m e  was holding the 
plow and I was leading the horse on account of it was just a colt,-was 
just 'breaking it' "; that "sometime after we were there I heard a gun 
. . . one was all . . . I would say about between 9 :00 and 10 :00 o'clock 
. . . we hadn't plowed much"; that he has seen the garden, and the 
strawberry patch up at  Mrs. Bowman's,---woods bordering on one side of 
the garden; that "neither me nor Dave were in the woods after we got 
out to the field"; that "the woods extend back a long -ways, almost to the 
parkway"; that "when we quit plowing we went straight to Dave's home 
and to dinner,-a cloud was coming up and we quit t~arly"; that "while 
we were at  Dave's home, the sheriff come. He  told me what had hap- 
pened. We did not have any knowledge of what had happened until the 
sheriff told us. From the time we got to the field until we left . . . for 
lunch, Dave was not out of that field. I didn't see Dave with any gun 
any time that day." 

Sheriff Glenn Richardson testified : That about 9 :30 on morning of 
10 June, Mr. Andy Killiam came and said there had been a shooting 
down there; that he went immediately,-probably taking 20 minutes to 
go,---reaching there something like 10 o'clock; that he, accompanied by 
Dr. Choate, went directly to the house; that, pursuant to information re- 
ceived there, he went immediately to the scene out at  the strawberry patch, 
200 yards away; that he found powder burned leaves near the strawberry 
patch, 75 feet from where the lady was picking strawberries, and 19-gauge 
wads between the powder burns and where the lady was ; that the straw- 
berry patch is 1/7th of a mile from the cornfield where defendant was 



N. C.] S P R I N G  TERM, 1951. 745 

plowing; that the place where defendant parked his car, as pointed out by 
Cockerham, to strawberry patch is l/lOth of a mile; that to walk the dis- 
tance from place "where defendant parked his car," as so pointed out, to 
the burned leaves, it took him practically four minutes in the woods; 
and that he had to go up in Dare's meadow 100 to 150 feet from where 
the car was before he could see the strawberry patch. 

Lastly, Guy Scott, member of the State Bureau of Investigation, as 
witness for the State, testified in par t :  That he talked with defendant on 
18 June in the back room of the sheriff's office, and asked defendant what 
he knew about the shooting, if anything; that defendant "said he didn't 
know anything about the shooting"; that he asked if he had been down 
to Mrs. Bowman's house before or since then, to which defendant replied 
"Not since," but before that about two weeks he went down and asked her 
if she was doing the reporting there in the neighborhood, and she told him 
"no," and then he told her, "Well, if you are, you ought to quit, me and 
you might get burned out sometime"; that defendant said the man that 
did the shooting of Mrs. Bowman was as "tall as you are" (meaning wit- 
ness), and said: "I went and looked at the burned leaves on the edge of 
the woods." And, the witness concluding said: "I was here when this 
case was tried before. I didn't testify then." 

Defendant offered no evidence, however he reserved exceptions taken 
to motions aptly made for judgment as in case of nonsuit. G.S. 15-173. 

Verdict: Guilty of assault with a deadly weapon with intent to kill, 
inflicting serious injury not resulting in death. 

Judgment: That defendant be confined in the State Prison at  hard 
labor for a term of ten years. 

Defendant appeals therefrom to Supreme Court, and assigns error. 

Attorney-General McMullaw, Assistant Attorney-General Moody, and 
Walter F. Brinkley, Member of Staff, for the State. 

R. F. Crouse and Folger & Folger for defendant, appellant. 

WINBORNE, J. The statute, G.S. 14-32, declares that "any person who 
assaults another with a deadly weapon with intent to kill, and inflicts 
serious injury not resulting in death, shall be guilty of a felony . . ." 
This is the crime of which defendant stands convicted. The validity of 
such conviction is challenged by his assignments of error. The one chiefly 
advanced by him, and properly so, we hold, is based upon exception to the 
denial of his motion, aptly entered at the close of all the evidence, for 
judgment of nonsuit in accordance with the provisions of G.S. 15-173. 

When the sufficiency of the evidence offered on the trial in Superior 
Court is so challenged, the evidence is to be taken in the light most favor- 
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able to the State. And it is noted in the present case that the evidence is 
both circumstantial and direct. 

The State relies upon the circumstantial evidence to sustain the con- 
viction. But the direct evidence offered by the State wholly exculpates 
the defendant from guilt of the crime charged. 

While circumstantial evidence is a "recognized and accepted instrument 
in  the ascertainment of truth," 8. v. Cofey, 210 N.C. 561, 187 S.E. 754, 
when the State relies upon such evidence for a conviction of a felony, 
as in the present case, "the rule is, that the facts established or advanced 
on the hearing must be of such nature and so connected or related as to 
point unerringly to the defendant's guilt, and to exclude any other reason- 
able hypothesis," Stacy, C. J., in S. v. Harvey, 228 .N.C. 62, 44 S.E. 2d 
472, citing S.  v. Stiwinter, 211 N.C. 278, 189 S.E. 368. See also S. v. 
Cofey, 228 N.C. 119, 44 S.E. 2d 886; S. v. Minto~c, 228 N.C. 518, 46 
S.E. 2d 296; S. v. Frye, 229 N.C. 581, 50 S.E. 2d 895; S. v. Fulk, 232 
N.C. 118, 59 S.E. 2d 617; 5. c. Headrick, 232 N.C. 447, 61 S.E. 2d 349; 
S. v. Webb, ante, 382. 

The guilt of a person charged with the commission of a crime is not 
to be inferred merely from facts consistent with his guilt. They must be 
inconsistent with his innocence. S. TI. Nassey, 86 N.C. 658 ; S. v. Harvey, 
supra; S. v. Webb, supra. 

"Evidence which merely shows it possible for the fact in ipsue to be as 
alleged, or which raises a mere conjecture that it was so, is an insufficient 
foundation for a verdict and should not be left to a jury." S. v. Vinson, 
63 N.C. 335. See also 8. v.  Webb, supm, and cases there cited. 

"Evidence of motive is relevant as a circumstance to identify the 
accused as the perpetrator of an offense . . . but such evidence, standing 
alone is not sufficient to carry a case to the jury or to sustain a convic- 
tion," Ervin, J., in S. v. Palmer, 230 N.C. 205, 52 S.1E. 2d 908, and cases 
cited. 

Also evidence of threats, when competent, as in the case in hand, with- 
out evidence connecting the defendant with the execution of them, or 
with the offense charged, is insufficient to take the case to the jury. See 
S. v. Rhodes, 111 N.C. 647, 15 S.E. 1038; 8. 2.. Freeman, 131 N.C. 725, 
42 S.E. 575. 

In the Rhodes case, McRue, J., speaking for this Court, said : "The 
evidence must be more than sufficient to raise a suspicion or conjecture." 

In the light of these principles, the circumstantial evidence shown in 
the record on this appeal, and on which the State relies, does no more than 
point a fidger of suspicion against defendant. I t  is entirely consistent 
with his innocence. I t  lacks sufficient probative vzlue to support the 
verdict against defendant. 
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Now, turning to the direct evidence: I t  is a settled rule of law in this 
State that "Where a complete defense is established by the State's evi- 
dence, a defendant should be allowed to avail himself of such defense on 
a motion for judgment as of nonsuit." S. u. Fulcher, 184 N.C. 663, 113 
S.E. 769. The rule is recognized and applied in these cases : S. v. Cohoon, 
206 N.C. 388,174 S.E. 91; S. v. Todd, 222 N.C. 346,23 S.E. 2d 47; S. v. 
Baker, 222 N.C. 428, 23 S.E. 2d 340 ; S. c. Boyd, 223 N.C. 79, 25 S.E. 2d 
456; 8. v. Watts, 224 N.C. 771, 32 S.E. 2d 348; S. v. Cofey, 228 N.C. 
119,44 S.E. 2d 886; 8. v. Robinson, 229 K.C. 647, 50 S.E. 2d 740. 

I n  the Robinson case, Barnhill, J., writing for the Court, summarized 
the rule in this manner: "When, however, the State's case is made to rest 
entirely on testimony favorable to the defendant, and there is no evidence 
contra which does more than suggest a possibility of guilt, or raise a con- 
jecture, demurrer thereto should be sustained," citing cases. 

The State, by offering Robe Cockerham as its witness, presents him as 
worthy of belief. Too, the State by offering the statement of defendant, 
made to the witness Scott, that "he didn't know anything about the shoot- 
ing," presented it as worthy of belief. 9. v. Todd, supra. S. v. Copjey, 
228 N.C. 119, 44 S.E. 2d 886. 

And the testimony of Robe Cockerham places defendant in his own 
field plowing a t  the time the shot was heard,-the only shot that  morning, 
-so f a r  as the evidence reveals. There is no evidence to the contrary. 
And defendant is entitled to an  acquittal. 

For  reasons stated the judgment below is 
Reversed. 

THE FOLLOWING CASES WERE DISPOSED O F  WITHOUT 
WRl lTEN OPINIONS: 

Brinsan v. Brinson. Appeal by plaintiff from Bumey, J., November 
Term, 1950, of LENOIR. Appeal dismissed for want of jurisdiction. 
27 March, 1951. 

Surety Corp. v. S'harpe. Appeal by defendants from Phillips, J., 26 
May, 1951, at  chambers in Roc~rr;crr~3f. Motion to dismiss under Rule 
17 (1) allowed. 7 June,  1951. 



MEMORANDUM ORDERS 

AIiTON G. SADLER v. ALICE McCRAW SADLER. 

APPEAL by defendant from Hatch, Special Judge, June Civil Term, 
1950, of ORANGE. 

Motion of plaintiff appellee to dismiss the appeal. 

JOHNBON, J., for the Court. Motion allowed. Leave granted to appel- 
lant to move to reinstate appeal upon completion of record. December 
13, 1950. 

ARLINE McBRIDE DAVIS v. EUGENIC G. SHAW, COMMI~SIONER OF REVENUE, 
A N D  JOHN E. WALTERS, AS SHERIFF OF GUILFCIRD COUNTY. 

APPEAL by plaintiff from Patton, Special Judge, 30 October, 1950, 
Civil Term of GUILPORD (High Point Division). 

Motion of defendants, appellees, Eugene G. Shavr, Commissioner of 
Revenue, and ,John E. Walters, as Sheriff of Guilford County, to be 
allowed to withdraw demurrer, to have case remanded, and to file answer 
to complaint in the case of Davis v.  Shazu. 

ERVIN, J., for the Court. Upon motion of the defendants, this action 
is remanded to the Superior Court of Guilford Count,y for remand to the 
Municipal Court of the City of High Point, where the defendants are to 
withdraw their demurrer, file an answer, and stay sales of property under 
execution until trial is had on merits. Costs of appeal are hereby taxed 
against the defendants. December 13, 1950. 



APPENDIX. 

AMENDMENTS T O  R U L E S  OF PRACTICE IN THE S U P R E M E  COURT 

Upon motion duly made and seconded, it was unanimously resolved 
that  the Rules of Practice in the Supreme Court, as published in 221 
N.C., p. 543 et  seq., be amended in the following particulars, effective 
1 July, 1951: 

Rule 5 (221 N.C., p. 546) shall be amended as follows: 
(a)  I n  paragraph one, line three, strike out the word "fourteen" and 

insert i n  lieu thereof "twenty-one," so that the paragraph shall read as 
follows : 

"The transcript of the record on appeal from a judgment rendered 
before the commencement of a term of this Court must be docketed 
a t  such term twenty-one days before entering upon the call of the 
docket of the district to which it belongs, and stand for argument in 
its order; if not so docketed, the case shall be continued or dismissed 
under Rule 17, if the appellee file a proper certificate prior to the 
docketing of the transcript." 

(b)  I n  paragraph two, line three, strike out the word "fourteen7' and 
insert in lieu thereof "twenty-one," so that the paragraph shall read as 
follows : 

"The transcript of the record on appeal from a court in a county 
in which the court shall be held during the term of this Court may 
be filed a t  such term or a t  the next succeeding term. I f  filed twenty- 
one days before the Court begins the perusal of the docket of the 
district to which i t  belongs, it shall be heard in its order; otherwise, 
if a civil case, i t  shall be continued, unless by consent i t  is submitted 
upon printed argument under Rule 10." 

Rule 6 (221 N.C., p. 547) shall be amended as follows: 
I n  .paragraph one, line one, strike out the word "fourteen" and insert 

in lieu thereof "twenty-one," so that the paragraph shall read as follows : 

"Appeals in criminal cases, docketed twenty-one days before the 
call of the docket for their districts, shall be heard before the appeals 
in civil cases from said districts. Criminal appeals docketed after 
the time above stated shall be called immediately at  the close of 
argument of appeals from the Eleventh District, unless for cause 
otherwise ordered, and shall have priority over civil cases placed a t  
the end of the docket." 

Rule 7 (221 N.C., pp. 548 and 549) shall be amended as follows: 
I n  the paragraph which begins at the bottom of page 548 and ends a t  

the top of page 549, in line one, page 549, after the word "allotted." and 
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in line two after the word "week," insert the following : '(unless otherwise 
directed by the Court"; and in line four strike out the figures "14" and 
insert in lieu thereof "twenty-one," so jhat the pare.graph shall read as 
follows : 

"In making up the calendar for the two districts allotted to the 
same week, the appeals will be docketed in the order in which they 
are received by the clerk, but only those from the district first named 
will be called on Tuesday of the week to which the district is allotted, 
unless otherwise directed by the Court, and those from the district 
last named will not be called before Wednesday of said week, unless 
otherwise directed by the Court, but appeals from the district last 
named must nevertheless be docketed not later than twenty-one days 
preceding the call for the week." 

Rule 17 (221 N.C., pp. 551 and 552) shall be amended as follows: 
I n  line one, paragraph one, strike out the word "fourteen" and insert 

in lieu thereof "twenty-one," so that the paragraph shall read as follows : 

"If the appellant in a civil action, or the defendant in a criminal 
prosecution, shall fail to bring up and file a transcript of the record 
twenty-one days before the Court begins the call of cases from the 
district from which it comes at the term of this Court at  which such 
transcript is required to be filed, the appellee mtly file with the clerk 
of this Court the certificate of the clerk of the court from which the 
appeal comes, showing the names of the parties thereto, the time 
when the judgment and appeal were taken, the name of the appellant, 
and the date of the settling of the case on appl.al, if any has been 
settled, with his motion to docket and dismiss at  appellant's cost said 
appeal, which motion shall be allowed at the first session of the 
Court thereafter, with leave to the appellant, during the term, and 
after notice to the appellee, to apply for the redocketing of the cause; 
Provided, that such motion of appellee to docket and dismiss the 
appeal will not be considered unless the appellee, before making the 
motion to dismiss, has paid the clerk of this Court the fee charged 
by the statute for docketing an appeal, the fee for drawing and enter- 
ing judgment, and the determination fee, execution for such amount 
to issne in favor of appellee against appellant." 

Rule 28 (221 N.C., pp. 562 and 563) shall be amended as follows : 
I n  paragraph two, page 563, line seven, strike out the word "Saturday" 

and insert in lieu thereof "Tuesday," so that the paragraph shall read 
as follows : 

"Appellant shall, upon delivering a copy of his manuscript brief 
to the printer to be printed or to the clerk of thici Court to be printed 
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or mimeographed, immediately mail or deliver to appellee's counsel a 
carbon typewritten copy thereof. I f  the printed or mimeographed 
copies of appellant's brief have not been filed with the clerk of this 
Court, and no typewritten copy has been delivered to appellee's coun- 
sel by 12 o'clock noon on the second Tuesday preceding the call of 
the district to which the case belongs, the appeal will be dismissed 
on the motion of appellee, when the call of that district is begun, 
unless for good cause shown the Court shall give further time to 
print the brief." 

Rule 29 (221 N.C., p. 564) shall be amended as follows: 
I n  paragraph one, line two, strike out the word "Saturday" and insert 

in lieu thereof "Tuesday," so that the paragraph shall read as follows: 

"The appellee shall file 25 printed or mimeographed briefs with 
the clerk of this Court by noon of Tuesday preceding the call of the 
district to which the case belongs and the same shall be noted by the 
clerk on his docket and a copy furnished by the clerk, on application, 
to counsel for appellant. I t  is nbt required that the appellee's brief 
shall contain a statement of the case. On failure of the appellee to 
file his brief by the time required, the cause will be heard and deter- 
mined without argument from appellee unless for good cause shown 
the Court shall give appellee further time to file his brief." 

Rule 25 (221 N.C., pp. 560 and 561) having previously been amended, 
shall be further amended to read as follows: 

"25. Jlimeographed Records and Briefs. 
"Counsel may file in lieu of printed records and briefs 25 mimeo- 

graphed copies thereof, to be prepared under the immediate super- 
vision and direction of the clerk of this Court, the cost of such copies 
not to exceed $1.40 per page of an average of 40 lines and 400 words 
to the page: P r ~ v i d e d ,  however, that it shall be permissible and 
optional with counsel to file printed transcripts and briefs when it is 
possible to print such documents without unnecessary delay and in- 
convenience to the Court and appellee's counsel, and within time for 
an appeal to be heard in its regular order under Rule 5. 

"The clerk of this Court is required to purchase the stencil sheets, 
arrange all matter to be mimeographed for the operator, to supervise 
the work and to index the mimeographed transcripts and mail copies 
promptly to counsel. A cash deposit covering estimated cost of this 
work is required as in Rule 23 under the same penalty as therein 
 res scribed for failure to Day the account due for such work." 

JOHNSON, J., 
For the Court. 
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Abandonment-And nonsupport of 
wife and children, S. v. Camw, 79. 

Academic Questions-Dismissal of ap- 
peal on ground that question is, 
Fergzmm v. Riddle, 54;  Gordon v. 
TValluce, 85 ; I n  r e  Will of Johnson, 
576; Surety Corp. v. Sharpe, 644. 

Account Stated-Action held not on 
account stated and instruction was 
error, Fish CQ. v. Snowden, 269. 

Accounting-Right of mortgagor to 
accounting by mortgagee in pos- 
session and bar of right, Anderson 
v. Moore, 299. 

Actions-'For wrongful death, see 
Death; right of taxpayers to main- 
tain action for  wrongful allocation 
of school funds, Branch v. Board 
of Education, 623; may not be 
maintained on champertous con- 
tract, Locklear v. Oxendine, 710 ; 
pleading must s ta te  cause relied on 
in clear, concise manner, Bmuen v. 
Uarden, 443; preclusion of inde- 
pendent action against debtor 
placed in receivership, Burety Cwp. 
v. Sharpe, 83; causes which may be 
joined, Erickson v, Starling, 539; 
Utilities Com. v. Johnson, 588; 
Sellers v. Insurance Co., 590; 
Bran& v. Board of Education, 623 ; 
commencement of actions, Hodges 
v. Ins. Co., 289; termination, Hodgeu 
v. Iw. Co., 289; Andersolt v. Moore, 
2!M. 

Adoption-In r e  Blalock, 493. 
Administration-See Executors and 

Administrators. 
Administrative Law-Assessment of 

additional income tax and validity 
of certificate may be challenged 
only in accordance with procedure 
provided by statute, Gill v. Smith, 
50. 

Admissions-Failure to stop after ac- 
cident as  implied admission of neg- 
ligence, EcLwards v. Cross, 354. 

Advancements - Judgment relating 
solely to advancements in person- 
alty held not to  bar subsequent 
proceeding to determine advance- 
ments in realty, King v. Neese, 132. 

Adverse Possession--Adverse charac- 
ter of possession, Gibson v. Dudle?~. 
255; daughter may tack father's 
possession, Locklear v. Oxendine, 
710 : presumptive possession to out- 
ermost boundaries, Locklear v. Ox- 
clzdine, 710; party claiming under 
color must At description to land, 
Locklear v. Oxendine, 710. 

Agency-See Principal and Agent ; 
discontinuance of railroad station 
agency, Utilitits Corn. v. R. R., 365. 

Aggravation of E're-Existing Injury- 
As grounds for recovery under 
Compensation Act, dnderuon v. Mo- 
tor Co., 372. 

Alamance County-General county 
court has jurisdiction of divorce 
action, McLean v. NcLean, 139. 

Alias Summons--Where summons is 
not served within ten days alias 
may issue, dtzcood v, Atzood, 208: 
necessary to  prevent discontinu- 
ance, Hodges v Ins. Co., 289. 

Alibi-Instruction as  to burden of 
proving, S. v. Bridgers, 577: S .  2,. 

Bovender, 683. 
Alimony-See Divorce and Alimony. 
Allegata-Fatal variance between al- 

legation and proof requires dis- 
missal, Bowen u. Darden, 443. 

Amendment-To process, Baileg v. 
McPhereon, 231 ; to  pleadings, 
Rnilcu v. McPlmrson, 231 ; Perkins 
v. Langdon, 240; Chafln v. Rmme, 
377; to warrant, R. v. Thompson. 
345. 

Amnesia -Resulting in  lack of evi- 
dence a s  to why accident occurred, 
Yost v. Hull, 4fB. 

Animals-Liability for injury inflicted 
by mule, Seller9 v. Morris, 560. 

Answer-See Pleadings. 
Antecedent Obligation-Performal~ce 

of as  prerequisite to action on con- 
tract, Goldston Brothers v. Beto- 
kirk, 428. 

Anticipation of Negligence-No one is 
required to anticipate negligence on 
part of others, Chnfln v. Brame, 
377. 

'52 
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Appeal and Error-Appeals from 
Utilities Commission, Utilities Com. 
v. Coach Co., 119; Utilities Corn. v. 
R. R., 365 ; appeals from Industrial 
Commission see Master and Ser- 
vant; appeals from general county 
courts to Superior Courts, see 
Courts; defendant may not appeal 
from order overruling demurrer 
and allowing time to amend an- 
swer, Gill v .  Smith, 86;  parties who 
may appeal, Hooper v. Casualty 
Co., 154; Essick v. Lexington, 800; 
time of taking exceptions, Invest- 
ment Co. v. CI~emAcals Laborator~. 
294; exceptions to  findings or to 
judgment on flndings or to judg- 
ment, Perkins v. Sukes, 147; Bai1e.v 
v. McPherson, 231; Duke 2;. Camp 
bell, 262; Davis v .  Martini, 351 ; 
Lumbcr Co. v. Sewing Machine Co.. 
407; I n  re Blalock, 493; Surety 
Corp. v. Sharpe, 642 ; In re Housing 
Authority, 649; exceptions to state- 
ment of contentions or evidence. 
Dickson v. Coach Co., 165; Harris 
v. Draper, 221; necessity for case 
on appeal, Bishop v. Black, 333; 
powers of lower court after appeal, 
Bailey v. McPheraon, 231 ; Green v. 
Ins. Go., 321; grouping of excep- 
tions and assignments of error, In- 
vestmeltt Co. v. Chemicals Labora- 
tory, 294; assignment of error must 
be supported by exception, Invest- 
mcnt Co. v. ChPmicd.8 Laboratory, 
294; abandonment of exceptions by 
failure to discuss in the brief, 
Semic Stages v. Lowther, 555; dis- 
missal for want of brief, Goldston 
Bros. v. Wewkirk, 428 ; Dillard v. 
Brown, 551; dismissal for that 
question has become moot, Fergu- 
son v.  Riddle, 54: Gordon v.  Wal- 
lace, 85;  I n  re Will of Johnson, 
576; Suvety Corp. 2;. Sharpe, 644; 
defects cognizable ex ntero motu, 
Baileu v. McPhersmz, 231; Duke v.  
Campbell, 262; Motor8 Corp. v. 
Hagwood, 57 ; presumptions and 
burden of showing error, Gibson v. 
Dudley, 255; I n  re Will of Johnson, 
570; prejudicial and harmless er- 
ror, Yoat v .  Hall, 463; Scmic: 
Stages v. Lowthw, 555; In re Will 

of Johnuon, 570; Harris v. Draper, 
221 ; DeWeese v. Belk's Store, 281 ; 
James v. R. R., 591; Gibbe v. Arm- 
strong, 279; review of flndings of 
fact, Perkins 2;. Sukea, 147; Davis 
v. Xartini, 351; Allman v. Register. 
531; E d n q  c .  Thompson, 564; r e  
view of verdict, Morris v ,  Wmpe, 
462: reriew of orders on motions 
to strike, Plothing Store v. Ellis 
Stone Co., 126; Trucking Co. v.  
Payne, 637: Sprinkle v .  Ponder, 
312 ; Council v. Dickmscm'e, Inc., 
472; law of the case, Maddox v. 
Brown, 311) 1 interpretation of deci- 
sions of Supreme Court, Brown v. 
Hodgcs, 617. 

Appearance -What is general appear- 
ance and its effect, In re Blalock, 
493. 

Arbitration and Award-Arbitration 
of wage dispute, Chair Co. v. F w -  
nitnrc Workers, 46. 

Argument-Remark of solicitor dis- 
approved but held not prejudicial, 
S. v .  Cumpo, 79; remark of solici- 
tor held improper and prejudicial, 
S. v. Eagle, 218; solicitor may ar-  
gue deductions from demeanor cf 
witness, 8. v. Yullis,  542; court 
may properly \Yarn counsel not to 
comment on defendant's failure to 
testify, R. v. Bovender, 683; im- 
proper argument held cured by 
court's charge, Yoet v. Hall, 463. 

"Arising Ont of"-Within meaning of 
Workmen's Compensation Act, 
T7ause v. Equipment Co., 88. 

Army and Navy-Soldier may testify 
he appeared as  witness in obedience 
to military orders, S. v. Hicks, 511; 
that soldier was acting under orders 
of superior is no defense to crime. 
S. 2;. IZo71, 538: whether soldier on 
actire dnty can acquire domicile 
here, qicazre, lC1cLcan v.  JleLean, 
139. 

AI rest-Of witnesses as  impeachment 
of their credibility, S. v. Simpson, 
438. 

Arrest of Judgment-Motions in, S. 
v. Sawljcr, 76; 8.  v. Brown, 202; 
S. v. Roqers, 3W. 

Arson-S. v. Cuthrell, 274. 
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Asbestosis-Right to compensation 

for, Duncan I:. Carpenter, 422. 
Assault-Liability of owner for as- 

sault committed by driver with 
automobile, King v. Motley, 42; 
on female, S. v. Mullis, 542; S. v. 
Roy, 558 : circumstantial evidence 
of defendant's identity as  assailant 
with deadly weapon with intent to 
kill held insufficient, S. v. Jarrell, 
741. 

Assignments of Error-Sole exception 
and assignment of error to judg- 
ment, Perlcins v. Sykes, 147; Baileu 
v. McPherson, 231; Duke v. C m p -  
bell, 262; In re Blalmk, 493; 
grouping of exceptions and, Inoest- 
ment Co. v. Chemicals Laborutory, 
294; dismissal for failure to bring 
forward in the brief, Goldston 
Brothers v .  Newliirk, 428. 

Assumpsit-Cannot be asserted unless 
opposing party has received bene- 
fits, Goldston Brothers v. Newkirk, 
428. 

Assumption of Risk-Patron of base- 
ball game assumes risk when he 
fails to  move to place of safety, 
Erickson v.  Baseball Club, 627. 

Attorney and Client-Withdrawal of 
attorney without notice constitutes 
"surprise" within meaning of G.S. 
1-220, Perkins v. &ikes, 147; court 
may properly warn counsel not to 
comment on defendant's failure to 
testify, S. v. Bovender, 683; remark 
of solicitor held improper and prej- 
ndicial, S. v. Eagle, 218; solici- 
tor may argue deductions from de- 
meanor of witness, S. v. Mullis, 
542 ; improper argument held cured 
by court's charge, Yost v. Hall, 463. 

Authenticated Copies of Public Rec- 
ords-Record held not to  show 
weather report was escluded from 
evidence, S. v. Bovender, 683. 

Automobiles-Automobile insurance, 
see Insurance ; compromise settle- 
ment of loss under fire policy with- 
out joinder of mortgagee, Green v. 
Ins. Co., 321; l i a b i l i t ~  of bus com- 
panies for  injuries to passengers, 
see Carriers; accidents a t  grade 
cirossings, Bennett v. R.  R., 212; 
James v. R. R., 591; Mfg. CO. v. 

R. R., 661 ; service of process on 
nonresident motorist, Bailclj v. Mc- 
Phersun, 231; Davis v. Martini, 
361; Ezciilg v. Thon~pson, 564; 
riuthority of State Highway Com- 
mission to designate dominant high- 
ways. Yost 2'. Hall, 462; action b y  
inotorist to recover for negligence 
of contractor constructing highway, 
Council v. Dickerson's, Inc., 472 ; 
loss of use oi' truck as  element of 
damage frorr collision, Trucking 
CO. 9. Payne, 637; loss of time a s  
dement of damages for negligent 
injury, Uickson v. Coach Co., 167; 
violation of safety statute is negli- 
gence pcr RE. Ervin, v. Mills Co., 
415; turning cm highway, Grimm v. 
Watson, 63 : Ervin v. Milk Co., 415 ; 
duty to be able to stop within 
range of lights. Chafln v. Brame, 
377; Marshall v. R. R., 38; inter- 
sections, 8. ?'. Hill, 61 ; Ervin v. 
Mil l s  Co., 41: ; Post v. Hall, 463 ; 
Matheny 1,. Motor Lines, 673 ; load- 
ing and protn~cling objects, RolMson 
v. Hicks. 09: Chan~bers v .  Allen, 
19.-: speed. Rollinmz v. Hicks, 99; 
lziggs v. Motor Lines, 160; B u t l a  
a. Allen, 484; passing vehicle travel- 
ing in oppositt. direction, Journigan 
t i .  Ice Co., 180 ; passing vehicle 
traveling in same direction, Ervin 
v. Mills Co., 415; children on high- 
way, Edwards v. Cross, 354; Reg- 
ister v. Gibbu, 456; Butler v. Allen, 
484 ; complaint held sufficient, Bru- 
amt v. Ice Co. 266; anticipation of 
negligence of others, Chafln v. 
Hrame, 377 ; contributory negli- 
gence, Marshall v .R. R., 38; Chaf- 
fin. v. Brame, 377; insulating negli- 
gence, Marshall v. R. R., 38; Chaf- 
clear chance, Mathenu v. Motor 
Lines, 673; presumptions, Yost v. 
Hall, 463 : opinion evidence, Harris 
a. Draper, 221 ; Maddox v. Brown, 
519; physical ferts, Riggs v. Motor 
Idncs, 160; Yost 11.  Hnll, 463; fail- 
ure to stop as  admission of negli- 
gence. Edwards v. Cross. 354; suf- 
ficiency of evidence on issue of 
negligence. ffl'imm v. Watson, 6.5; 
Rollison. v. llicks, 99; Riggs v. 
Notor Lines, 360; Chanzbcrs v. Al- 
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Zen, 195; Edwards  v. Cross, 354; 
Erv in  v. Mills Co., 415; Register 
a. Gibbs, 456; But ler  u. Allen, 484; 
Yos t  v. Hull ,  463 ; Mathenu u. MO- 
tor Lines,  673; nonsuit  for  contrib- 
u tory  negligence, Marshall v. R. R., 
38; Griinm v. Watson ,  65; Rollison 
v. Hicks,  99; dozirnigan v .  Ice GO., 
180; Cha f ln  v. Brame, 377; Ervin  
v. Mills Co., 415; nonsuit for inter-  
vening negligence, Rigga w. Motor 
Lines, 160; instruction i n  auto  acci- 
dent  cases, Riggs v .  Motor Lines,  
160; Dickson v. Coach Co., 167: 
Chambers v. ,41len, 195; Yos t  c. 
Hall ,  463; negligence o f  guest or 
passenger, J a m s  v. R. R., 591: 
negligence imputed t o  guest or pas- 
senger, IZollison v. Hicks,  99; Har-  
ris v .  Draper, 231 ; Jarr~es c. R .  R.. 
591; Mathenu v. Motor Lines,  681: 
liability o f  owner for agent's dr ir -  
ing, King w. Motley, 42; Family 
Purpose Doctrine, Ewing v. T h m p -  
son, 564; homicide prosecutions, S. 
a. Hill ,  61; S. v. Goins, 460; reck- 
less driving,  S .  v. Lloyd,  227; 
drunken driving,  S .  v. Eagle, 218; 
S. v. Simpson, 438; revocation o f  
driver's license, S .  v. Smi th ,  68. 

Award-See Arbitration and Award. 
B~sebal l - In jury  t o  patron a t  base- 

ball game, Erickscnz v. Baseball 
Club, 627. 

Bastards-Presumption o f  legitimacy 
o f  child born i n  wedlock,  S .  v. 
Cumpo, 79; wilful1 failure t o  sup- 
port, S. v. Thmpso?z ,  345; S .  V. 
Can~po ,  79; domicile o f ,  I n  r e  Bla- 
lock, 493. 

Reer-Election on question o f  legaliz- 
ing sale m a y  not be  held w i th in  
s ix ty  days  o f  another election, Fer- 
g u a m  w. Riddle,  54. 

Bigamy-Bigamous marriage cannot 
be given validity b y  subsequent an- 
nulment  o f  first marriage, Scarboro 
v .  Morgan, 449. 

Board o f  Education-Selection o f  
school sites, Kist ler v. Board o f  
Educaticm, 400. 

B m r d  o f  Health-Local act setting 
u p  city-county board o f  health i s  
void, Idol v. Stree t ,  730. 

Bond-Performance bond held indem- 
n i t y  contract and not one o f  princi- 
pal and surety,  Casunltu Co. v. 
Waller ,  536. 

Boundaries-Call t o  natural bound- 
ary ,  E l r o u ~  u. Hodgcs, 617; con- 
temporaneous survey,  Brown c. 
Hedges 617. 

Briefs-Exceptions not brought for-  
ward and discussed deemed aban- 
doned. S. u. Brown,  202; S m i c  
Stages c. Lozctlber, 555; S .  v. Cnr- 
ter,  581; S.  v. Bowender, 683; dis- 
missal for failure t o  bring forward 
a n y  esceptions and assignments o f  
error. Goldsfon Brothera u .  S e w -  
k irk .  $28; result  of fai lure to file, 
Dillard c. Bro f cv ,  521. 

Rroadcasting Conipany-Conspiracy 
t o  d y n : m i t e  t rans formers  o f ,  S .  v. 
Hir.1~8, 511. 

Brokers--Right t o  commission where 
sale not consummated,  Goldstou 
Brot1~o.w c. S e w k i r k ,  428. 

Rnrden o f  Proof-Is on  defendantq 
t o  prove de fense  t ha t  t hey  were in- 
nocent purchasers, Foust w. Loan 
Asso., 35: burden o f  proving pay- 
ment  i s  upon debtor, J w c e  e. Sell. 
585: o f  proring claim i s  not  barred, 
Vai l  2;. Fail, 109; o f  proving con- 
tributory negligence, Rollison w. 
Hiclcs. 99: James  w.  R .  R., 591; 
plea o f  not guil ty places burden on 
S ta te  t o  prove every  element o f  
o f fense ,  8 .  w. Cuthrell ,  274; S.  v .  
Webb ,  382; S.  w. Buchanan, 477; 
instruction n s  t o  burden o f  proving 
alibi. S .  c. Rridgers, 577; S .  v. 
Bowender. 683 ; ordinarily nonsuit  
not  allowed i n  favor o f  party upon 
w h o m  rests burden o f  proof, Foicrt 
v. Loan daso., 35; Joltre w. Sell, 
585. 

Burden o f  Showing Error-Burden i s  
on appellant t o  overcome presump- 
t ion  o f  correctness o f  judgment, 
Gibson Y.  Dvdlell, 256: S. v. $full is ,  
542; In  re W i l l  o f  Johnson. 570; 
8. v.  Gibson, 691. 

RLIS Companies-Franchises and reg- 
ulations, see Carriers ; liability t o  
passengers. Diclcson v. Coach Co., 
167; liability for negligent i n ju ry  
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to persons not passengers, see Auto- 
mobiles. 

Butter-and-Egg Lottery-&. v. Gibson, 
691. 

Cabs-Enjoining cab operators from 
transporting passengers on regular 
route, Utilities Com. v. Johnaoa, 
588. 

Ctllculator-Held competent in evi- 
dence a s  part of paraphernalia in 
lottery, 8. v. Gibson, 691. 

Call to Natural Boundary-Brown v. 
Hodges, 617. 

Camp Ground-Corporation to main- 
trlin particular church and camp 
ground is religious corporation and 
may not be given powers of mu- 
nicipality, Lee v .  Poston, 546. 

Canada-Resident of, owning car  in- 
volved in accident here, is subject 
to service under G.S. 1-105, Ewing 
v. Thompson, 564. 

Cancellation of Instruments - For 
fraud, Vail v. Vail, 109. 

Carriers-Duty to operate and main- 
tain facilities, Utilities Com. v. 
R. R., 365 ; franchises, Utilities 
Corn. v. Coach Co., 119; injuries to 
passengers in transit, Dicksolz v. 
Coech Co., 167; liability to persons 
of her than passengers for  collisions, 
see Automobiles ; liability of rail- 
roads for accidents a t  crossings, 
see Railroads ; enjoining cab oper- 
ators from transporting passengers 
on regular route, Utilities Corn. v. 
Johnson, 588. 

Case on Appeal-No case on appeal 
required where only judgment is 
sought to be reviewed, Bishop u. 
Black, 333. 

Catwalk-Electrocution of worker 
while building catwalk across 
street, Essick v. Lemington, 800. 

Caveat-See Wills. 
Cemetery-Action involving reversion 

of land no longer used by church 
held to  raise issues of fact deter- 
minable by jury, Icenhour v. BOW- 
man, 434; restrictive covenant held 
to preclude use of property a s  en- 
trance to  commercial cemetery. 
Btamnount Co. v. Mernoriccl Park, 
613. 

Certificate of Public Convenience and 
Necessity-For housing projects, I n  
re  Housing Authority, 649. 

Certiorari-Is solle remedy for review 
of order revoking suspended sen- 
tence. S. a. Snlith. 68; appeal from 
denial of, will be dismissed where 
question has become academic, 
G 0 r d 0 ~  v. Wallace, 85. 

Champerty-L~klear V .  O m a d h e ,  
73 0. 

"Changed Conditions"-Review of 
award of Industrial Commission 
for, Tucker v. Lourdmi lk ,  185. 

Character Evidence-Of defendant, 
S. v. Bridgers, !577; S. v. Wood, 636. 

Charge--See Instructions. 
Charities-Corpolsation to maintain 

particular church and camp ground 
is religious ccrporation and may 
not be given powers of municipal- 
ity, Lec v. Poston, 546. 

Chattel Mortgnge+-Application of ex- 
cess of chattel mortgage note to 
payment on re? 1 mortgage so as  to 
repel bar of stntute of limitations, 
Sandcrs r .  Htrnriltow, 175; mort- 
gagor of pmmmlty may settle with 
third person for damage to ,prop- 
erty, Green v. Ins. Go., 321. 

Children-See Infants ; wilful refusal 
to  support illegitimate child, S, v. 
Thompson, 345 ; collision with child 
on highway, Edwards v. Cross, 354; 
Rt,gistcr v. Qiilbs, 456; Butler v. 
Allen, 484. 

Chilling Bidding--Contract for divi- 
sion of land In consideration of 
chilling bidding a t  judicial sale 
held void, Lamm v. Crumpler, 717. 

Church-Action involving reversion 
of land no longer used by church 
held to raise irssues of fact deter- 
minable by jury, Icenhour u. BOZF- 
man, 434 ; corplxation to maintain 
particular churoh and camp ground 
is religious corporation and may 
not be given powers of municipal- 
ity. Lee v. I'ostcui, 546. 

Circumstantial Evidence-Sufficiency 
of to overrule nonsuit, S. v. Alston, 
341 ; S. v .  Webb, 382 ; S. v. Jarrell, 
741 ; S. v. Llovd, 227; S, v. Rhodea, 
4x3; S. v. Buchanm, 477. 

Cities--See Municipal Corporations. 
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Clerks of Court-As Juvenile Court, 
I n  re  Blnlock, 493. 

Cloud on Titlle--Action to remove, 
see Quieting Title. 

Co-Conspirator-Competency a s  wit- 
ness, #. v. Hicke, 511. 

Cvlor of Title-Lockbar v.  Oxendine, 
710. 

Commissioner of Revenu+Assess- 
ment of additional income tax and 
validity of certiflcate may be chal- 
lenged only in accordance with pro- 
cedure provided by statute, Gill v. 
Bmith, 50; action to recover addi- 
tional income tax paid under pro- 
test, Milk Co. v. #haw, 71. 

Common Carriers-See Carriers. 
Compensation Act-See Master and 

Servant. 
Compensatory Damages-For per- 

sonal injury, Mint# v. R. R., 60'7. 
Compromise and Settlement-In divi- 

sion of partnership property upon 
dissolution, Young v. Young, 247. 

Compulsory Reference - Alston a. 
Robertson., 309. 

Coocurring Negligence-Finding of, 
not inconsistent with further flnd- 
ing that such concurring negligence 
was not sole proximate cause, Is-  
sick u. Lezington, 600; intervening 
negligence, Riggs v. Motor Lines, 
180; Dickson u. Coach Co., 167. 

Conditional F e e A c t i o n  involving re- 
version of land no longer used by 
church held to  raise issues of fact 
determinable by jury, Icenhour u. 
Bounnan, 434. 

Confessions-8. v.  Broum, 202; 8. v. 
Rogere, 390. 

Conflict of L a w e R i g h t  to enforce 
payment of alimony due under de- 
cree rendered by anotaer state, 
Willard v. Rodman, 198; conclu- 
siveness of foreign judgment, I n  re  
Blaloclc, 493; Allman v. Regbter, 
531; our courts have jurisdiction 
of conspiracy if any act  is done in 
the State, S. u. Aicka, 511. 

Consideration-Of deed from husband 
to wife, Sprinkle v. Ponder, 312. 

Conspiracy-To injure real property, 
S. v. Hicks, 31; to  dynamite radio 
transformers, #. v. Hicks, 511 ; testi- 
mony of incriminating circum- 

stances found a t  places designated 
by co-conspirator is not testimony 
of acts of co-conspirator after 
termination of unlawful design, 8. 
v. Bouendgr, 883; evidence of con- 
spiracy need not be direct, 8. v. 
Gibson, 691; indictment, 8 .  v. Gib- 
son, 691; instructions, 8. v.  Bovett- 
der, 683. 

Constitutional Law-Right of defend- 
an t  not to testify, S. v. Bmender, 

. 883; local act relating to  health is 
void, Idol v. Htreet, 730; religious 
corporation may not be delegated 
powers of municipality, Lee v. 
Poaton, 548; searches, 8. v. Rhodes, 
453 ; due process requires impartial 
judge, Ponder v. Da&, 699; notice 
and hearing, NcLcan v. McLean. 
139; B a i k y  v. NcPherson, 231; 
right to jury trial, Icenhour v. 
Bowman, 434; full faith and credit 
to foreign judgments, Willard v. 
Rodman, 198; In r e  Blalock, 493; 
Allman v. Regiafer, 531 ; right of ac- 
cused to trial by impartial jury, 
8. v.  Brown, 202; right not to in- 
criminate self, S. v. Rogers, 391; 
right not to be put in double jeop- 
ardy, S. v. H b b ,  511. 

Constructive Possession-Of intoxi- 
cating liquor. S. v .  Webb, 382; 8. v. 
Buchaman, 477. 

Constructive Trus t -mud is neces- 
sary to  have grantee declared trus- 
tee ex rnalef ldo,  Bozoen v. Dwden, 
443. 

Contempt of Court-Pond& v. DauZs, 
899. 

Contentions-Misstatement of must 
be brought to court's attention in 
apt  time, Dickson u. Coach Co., 
167; S. v. Goins, 460; 8. v. Mull&, 
542; language in stating held error 
a s  expression of opinion, 8. v. Simp- 
son, 438; state may assert conten- 
tion reasonably deducible from de- 
meanor of witness, S. v. Mull&, 
542. 

Contingent and Vested Intereste- 
Carter v.  Kenzpton, 1. 

Continuance-Court may not postpone 
rendering flnal judgment on ground 
that  action would be affected by 
judgment in another suit, Cfol&ton 
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Brothms v. Xewkirk, 428; motion 
for continuance must be supported 
by proper showing, S. v. Roy, 558. 

Contracting Companies-Performance 
bond held indemnity contract and 
not one of principal and surety, 
Cmualty Co. v. Waller, 536. 

Contractor-Independent contractor 
within meaning of Workmen's Com- 
pensation Act, McCraw v. Mills, 
Inc., 524. 

Contracts - Mutuality, Sprinkle v.' 
Ponder, 312; agreement not to  bid 
a t  judicial sale contrary to public 
policy, Lamm v.  Crumpler, 717 ; 
construction of contracts, Green v. 
lns. Co., 321; performance of ante- 
cedent obligations, Goldston Broth- 
ers v. Newkirk, 428; plaintiff may 
allege express contract and recover 
on implied agreement, Flying Serv- 
ice e. Martin, 17; recovery on 
quantum meruit, Goldstcm Brothers 
v. Newkirk, 428 ; restrictive coven- 
rmts in deeds, Starmaunt Co. v. 
Memmial Park, 613 ; agreement by 
remainderman to care for life ten- 
ant, Bowen v.  Darden, 443; con- 
tracts to  buy and sell land, see 
Vendor and Purchaser ; insurance 
contracts, see Insurance ; brokerage 
contracts, see Brokers. 

Contributory Negligence-In striking 
unlighted parked vehicle, Ghapn v. 
Brrrme, 377; of pedestrian falling 
on sidewalk, Rivrrs v. Wilson, 272; 
Blake u. Concord, 480; of patron a t  
baseball game in failing to  move to 
place of safety, Erickson v. Base- 
ball Club, 627: of worker in coming 
in contact with high voltage wire. 
Essick z.. Lminf~ton, 600; of em- 
ployer properly submitted in action 
against third person tort-feasor. 
17ssicli $1. Lr~ingtolz, 600; of driver 
and passenger resulting in collision 
a t  crossing, James v. R. R., 591 ; need 
not be sole proximate cause, Scenic 
Staves v. Lowther, 555; finding of 
concurring negligence not incon- 
sistent with further finding that  
such concurring negligence was not 
sole proximate cause, flssick v. 
Lexington, 600 ; defendant has  bur- 
den of proof on issue, James v. 

R. R., 691; nonsuit on ground of, 
Marshull c. R. R., 38; Orimm v. 
Watr~on, 63; Rollison 2;.  hick.^, 99;  
+loutwigan v. Ice Co., 180; Rcnnctt 
v. R. R., 21!2; Chapn a. Rrame, 
377 ; Ervin v. iliillv Co., 415; EssicL 
c. Lemington, 600 ; Erickson v. 
Baseball Club, 627; Jiathmlu a. Jfo- 
tor Lines, 673. 

Coram Non Jndice-Motors Corp. v. 
Hagwood, 67. 

Corn Beer-Possession of a s  evidence 
of liquor law violation, S. v. Webb, 
382. 

Corporations-Service of summons on 
foreign corporations, Lumber Co. v. 
Sewing Mnchine Cwp., 407; per- 
sonal liability of officers and di- 
rectors to third persons, Mills Go. 
n. Earle, 74 ; transactions between 
officers and corporation, Investment 
Co. v. Chemitxzls Laboratmy, 294 ; 
receivership, Investment Co. v. 
C'hemicnls Laloratoru, 294. 

Corroborative Evidence-S. v. Rogers, 
390 ; S. v. Bridgers, 577 ; S. v. Wood, 
636; S. v. Bovender, 683; S. v. 
Gibson, 691. 

Counsel-Improper argument held 
cured by court's charge, Yost v. 
Hall, 463; solicitor may argue de- 
ductions from demeanor of wit- 
ness, S. v. Mzcllis, 542; court may 
properly warn counsel not to com- 
ment on defendant's failure to tes- 
tify, 8. v. Bove?bder, 683. 

Counterclaim-Defendant held en- 
titled to joinder of party whose 
negligence was primary and to Ale 
cross-action against such party, 
Clothir~,~ store v. Ellis Stone & Co., 
126. 

Counties-Right of taxpayer to  main- 
tain action in behalf of. Branch r .  
Bwrd of Educ'ation, 623. 

County Board of Education-Selec- 
tion of school sites, Kist& v. Board 
of Education, 400. 

County Board of Health-Local act 
setting up city-county board of 
health is void, Idol v. Street, 730. 

Course and Distance-Controlled by 
call to natural boundary or to cor- 
nw. Rroion v. Hodges, 617. 
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Course of Employment-Within rule 
of liability of master for injuries 
to third persons, King v. Motby, 
42; within meaning of Workmen's 
Compensation Act, Vause v. Equip- 
ment Co., 88. 

Courts-Our courts have jurisdiction 
of conspiracy if any act is done in 
the State, S. v. flicks, 511; prose- 
cution for violation of ordinance 
within exclusive jurisdiction of 
Justice of the Peace, S. v. Wilkes, 
645; while Superior Court has  no 
jurisdiction to revoke driver's li- 
cense it  may suspend judgment on 
condition defendant does not drive, 
S. v. Smith, 68; court may not va- 
cate referee's report ex mero rnotu, 
Keith v. Siluiu, 328; authority of 
judge in controlling course and con- 
duct of trial, 8. v. Bovendm-, 883; 
judge has no jurisdiction to hear 
motion without notice in cause 
pending in county outside district 
of residence and district to which 
assigned, Buret!/ Corp. v. Bharpe, 
644 ; service or appearance is neces- 
sary to jurisdiction of the person, 
I n  re  Rlalock, 493; have jurisdic- 
tion over marital status even though 
one party is nonresident, McLean v. 
McLean, 139; appeals to superior 
court from county court, McLean 
2;. UcLean, 139; expiration of term 
of superior court, Green v. Ins. CO., 
3x1;  general county court has  juris- 
diction of actions for divorce, MC- 
Lean v.  McLean, 139; domestic re- 
lations court, In r e  Blalock, 493; 
contempt of court, see Contempt of 
Court ; apppals from Utilities Com- 
mission, Utilities Corn. v. Coach 
Co.. 119; Utilities Corn. v. R. R., 
365; appeals from Industrial Com- 
mission, see Master and Servant; 
expression of opinion by court on 
evidence in course or conduct of 
trial and instructions. S. v. Nirnp- 
son, 438; S. v. Russell, 487; S. v. 
Carter, 581; S. v. Bovender, 683: 
R. v. Gil~son, 691; In re  Will of 
Tatum, 723. 

Covenants-Agreement of remainder- 
man to care for  life tenant, Bowen 
v. Darden, 443 ; restrictive coven- 

ants, Starmount Co. v. Memorial 
Park, 613. 

Cow-Action to recover possession of, 
Ciibbu v.  Amstrong, 279. 

Criminal Conspiracy-Charge defining 
held without error, S. v. Bovender, 
683. 

Criminal Law-Selection of grand 
jurors and petit jurors, S. v. 
Brown., 202; indictment and war- 
rant, see Indictment and Warrant ;  
right of jury to recommend life im- 
prisonment upon verdict of Arst de- 
gree murder, S. v. Mcdlillan, 630; 
that soldier was acting under or- 
ders of superior no defense, B. v. 
Rou, 558 ; jurisdiction-place of 
crime, 8, v. Hicks. 511 ; -degree of 
crime, S. v. Wilkes, 645; former 
jeopardy, 8, v. Hicks, 511: burden 
of proof, R. v. Cutkrrll, 247; S, v. 
W c b b ,  382; 8. v. Hzrchanan, 477; 
witness may not give opinion that 
fire was of incendiary origin, 8. v. 
Cuthrell, 274: foot-prints, S. v. 
Rogws, 390: eridrnce of malice, S. 
v. Hicks. 611 : telephone conversn- 
tions, 8. v. Hi(>Xs, 511 ; confessions, 
S. v. Brozcn, 202; 8. v. Rogers, 390; 
acts and declarations of co-con- 
spirator, S. v. Bovcnder, 683; 
weather report ns evidence, S. v. 
Bovendw, 683 ; articles connected 
with the crime, S. v. Rogers, 390; 
S. v. Hicks, 511; photographs, S. v. 
Rogers, 390 ; character evidence of 
defendant, 8. v. Hicks, 511: S, v. 
B~idgms,  577; 8. v. Wood, 636; de- 
meanor of witness is in evidence, 
S. v. Mullis, 542 ; credihility of nc- 
complice, R. v. Hicks. 511 ; re-direct 
examination, S, v. Hicka, 511; evi- 
dence competent to corroborate 
witness, S. v. Rogers, 390 ; S. v. 
Bridqers. 577: S. ?.. Tl'ood. 636; S. 
v. Bozmder, 683 ; 8. 1;. Gibson, 691; 
evidence obtained under "John 
Doe" warrant. R. v. Rhodes, 453; 
continuance, R. v. Raft, 558: with- 
drawal of evidence, 8. ?'. Campo, 
79; reopening for additional evi- 
dence, R. v. Ea,gle, 218 ; defendant 
entitled to trial before impartial 
judge and unprejudiced jury, S. u. 
Carter, 581: expression of opinion 
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by court during course of trial, 8. 
v.  Stmpso?~ 438 ; 8. v.  Russell, 487 ; 
S. v. Carter, 681; 8. v. BW@nder, 
683 ; S. v. Gibson, 691; argument of 
counsel and solicitor, 8. v .  C m p o ,  
79; S. v.  Eagle, 218; 8. a. Mull@, 
642; 8. v. B m d e r ,  683; evidence 
to be considered in light favorable 
to  State, 8 .  t i .  Webb, 382; B. v. 
Jawell, 741 ; suiEciency of evidence 
to overrule nonsuit, 8. v .  A b t m ,  
341; 8. v. Hovia, 359; S. v. Roy, 
558 ; S. a. Bovender, 683 ; S. v. Ja r -  
rell, 741; #. v. Lloyd, 227; S. v. Ad 
8tW, 341; 6'. V .  Webb, 382; S. V. 
H&, 359; nonsuit for  variance, 
8. v.  Hicks, 31; IS .  v. Roy, 668; 
directed verdict, S. v. How@, 359; 
instructions-on burden of proving 
alibi, S. v. Bridgere, 677; S. v.  
Bovacler, 883; expression of opin- 
ion in charge, 8. v.  Simpson, 438; 
charge on character evidence, S. v .  
Bridgere, 577; 8. v. Wood, 636; 
statement of contentions, B. v. Mul- 
lia, 542; motions in arrest of judg- 
ment, 8. v.  Sawver, 76; 8. v. Brown, 
202; 8. v. Rogers, 390; suspended 
judgments, 8. v.  Sm{th, 88;  8. v. 
Gibson, 691; record is conclusive, 
8. v.  Wood, 636; court's attention 
must be called to inadvertence in 
statement of evidence or  conten- 
tions, 8. v. Simpson, 438; 8. v. 
Ooine, 460; 8. v. Mullis, 542; ex- 
ceptions not brought forward in 
the brief deemed abandoned, B. v. 
Brown, 202 ; 8. v. Carter, 581 ; 8. v. 
Bwender, 683; dismissal for fail- 
ure to prosecute appeal, B. v. Hall, 
310; S. v. Shedd, 311; burden of 
showing error. S. v.  H d a ,  359; 8. 
v. Ruacrell, 487 : 8. v.  Mullis, 542: 
8. v. Gibson, 631; harmless and 
prejudicial error. S. v. Russell, 487 ; 
8. v .  Bovender, 683; S. v.  Uibsm. 
691; 8. v. Hicks, 511; S. v. Fou, 
228; S. v. Cobb, 647; S. v. Artis, 
348; review of exceptions to re- 
fusal to nonsuit, S, v. Hat,  61; re- 
view of constitutional questions, 8. 
v. Wilk~s ,  645. 

Criminal Negligence-In operation of 
automobile, S. v. Hitl, 61; 8. v. 
Going, 460. 

Cross-Actions-Defendant held en- 
titled to joinder of party whose 
negligence wrrs primary and to flle 
cross-action agniiist such party, 
Clothhg Slorc v .  Ellis S t m  & Co., 
126; distribul or sued for breach of 
implied warranty that  salt substi- 
tute was At for human consumption 
held entitled to joinder of whole- 
saler, 1)avls t i .  Radfwd, 283. 

Cross-Examination-S. v.  Htclca, 511 ; 
Maddox t i .  Bwnm, 619. 

Crossings-Accidents at,  Bennett v .  
R. R., 212; ,James v. R. R., 591; 
Mfg. Co. v.  R. R., 661. 

Culpable Negligence-In operation of 
automobile, N. v.  Hill, 61; 8. V. 
Cfm'na, 460. 

Cyclist-Collision with truck. Ervln 
v.  Mills Co., 415. 

Dnmages-In cictions for wrongful 
death, see Death; damages for per- 
sonal injury, Mink  v. R. R., 807; 
loss of use of truck a s  special dam- 
ages, Truclcirq Co. v. P a w ,  637; 
loss of time from teaching job a s  
special damages, Diokson v. Coach 
CO., 167. 

DP Facto Officers-Kiatkr a. Board 
of Education, 400; Idol v. Btreet, 
730. 

Death-Wrongful death--expectancy 
of life and damages, J o u d g a n  v. 
Ice Co., 180 ; Yoat v.  Hall, 463. 

Debtor and Creditor-Preclusion of 
independent action against debtor 
placed in receivership, Suretu Cwp. 
u. Sharpe, 82:. 

1)ecedent-Test~mony a s  to  transnc- 
tions with, Peek v.  Shook, 239: 
Xprinh.le v .  Ponder, 312. 

Decision of Supreme Court-consti- 
tutes law of the case, Maddox v. 
Bvozm. 519; interpretation of. 
B ~ O W ~ L  t.. Hedges, 617. 

Deeds-Loss of deed does not divest 
title, McCollunz v .  Smith, 10; regis- 
trntion a s  constituting notice of 
fraud in sul~stituting descriptions 
in, Vnil v. 17ai1, 109; grantor is 
necessary party to action to reform 
deed. B o w n  v. Darden, 443; con- 
tracts to buy and sell land, see 
Vendor and Purchaser; ascertain- 
ment of boundary, see Boundaries ; 
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consideration, Sprinkle v. Ponder, 
312; deed of gift not registered in 
two years void, Zbid; grant of land 
for garbage dump held to convey 
easement, Waldrop v. Brevard, 26; 
restrictive covenants, S tamount  
Go. v. Memorial Park, 613; agree- 
ment to support life tenant, Boun?n 
v. Darden, 443. 

needs of Trust-See Mortgages. 
Default Judgment-Setting aside for 

surprise and excusable neglect, 
Perkins v. Sgkes, 147. 

Defeasible Fee-Action involving re- 
version of land no longer used by 
church held to raise issues of fact 
determinable by jury, Icenhour v. 
Bvwman, 434. 

Delegation of Power-General Assem- 
bly may not delegate to religious 
corporation power of municipality, 
Lee v. Poston, 546. 

Demeanor of Witness-Is in evidence 
and is proper subject of comment, 
S. v. MuZliB, 542. 

Demurrer-See Pleadings. 
Descent nnd Distribution-Advance- 

ment's, King v. Bee8e, 132. 
Determinable F e e A c t i o n  involving 

reversion of land no longer used 
by church held to raise issues of 
fact determinable by jury, Icenhour 
v.  Bowman, 434. 

Devises-See Wills. 
Direct Evidence-Character evidence 

is  not, S. v. Rridgers, 577; S. v. 
Wood, 636. 

Directed Verdict-Sanders v. Hamil- 
ton, 175; on motion for, only suf- 
ficiency of evidence and not its 
weight or credibility is presented, 
S. v. Hovis, 359. 

"Disability" - Within meaning of 
Workmen's Compensation Act, An- 
dcrson v. Motor Go., 372; Duncan 
v. Carpenter, 422; Dail v. Kellex 
Corp., 446. 

"Disablement"-From asbestosis o r  
silicosis within meaning of compen- 
sation act, Duncan, v. Carpenter, 
422. 

Discontinuance-Second action com- 
menced after dismissal is  new ac- 
tion barred when not commenced 

within limitation, Hodges v. Ine. 
Co., 289. 

"Discovered P e r i l M - O s b ~  v. R. R., 
215; Mfg. Co. v. R. R., 661; Ma- 
theny v .  Motor Lines, 673. 

Discrimination-In selection of grand 
and petit jurors, S. v. Brown, 202. 

Diseases-Right to compensation for 
occupational disease, Duncan v. 
Carpenter, 422. 

Dismissal-Of appeal for failure to 
prosecute same, S. v. Hall, 310 ; S. v. 
Shedd, 311; for failure to file briefs, 
Dillard v. Brown, 551; on ground 
that  question is academic, Ferguson 
v. Riddle, 54; Gordolt v. Wallace, 
85; In re Will of Johlzson, 576; 
Surety Corp. v. Sharpe, 644. 

1)isqualification-Of judge for per- 
sonal interest or bias, Ponder V. 
Davilc, 699. 

Distributor-Sued for breach of im- 
plied warranty that  salt substitute 
was fit for human consumption 
held entitled to  joinder of whole- 
saler, Dauia v .  Radford, 283. 

Divorce and Alimony-Action to re- 
move claim of dower a s  cloud on 
title on ground that purported mar- 
riage was void, Scarboro v. MOT- 
yan, 449; annulment of marriage 
for that femc was under fourteen, 
Scarboro v. Morgan, 449; general 
county court has jurisdiction, Mc- 
Lcan v. McLean, 139; pleadings, 
Bateman u. Batentan, 357 ; alimony 
penden lite, Ipock v. Ipock, 387; 
alimony without divorce, Batcman 
v. Bateman, 358; Ipock v. Ipock, 
387; enforcing payment due under 
foreign judgment, Willard v. Rod- 
man, 198; enforcing payment for 
support of children due under for- 
eign decree, Allman. v. Register, 
531; validity and attack of foreign 
decrees, Sllman v. Register, 531 ; 
validity and attack of decrees of 
this State, McLean v. McLean, 139. 

Doctrine of Last Clear Chance-0s- 
borne v. R. R., 215; Mfg. Go. v. 
R. R., 661; Matheny v. Motor Lincs, 
673. 

Doctrine of Sudden Appearance-Of 
child on highway, Edwards v. 
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Cross, 354; Rcgbter v. Cfibbs, 456; 
Butler v. Allen, 484. 

Domestic Relations Court-In r e  Bla- 
lock, 493. 

Domicile-Whether soldier on active 
duty can acquire domicile here, 
qume, McLean v. McLean, 139; 
husband has right to choose, 
Sprln kle v. Ponder, 312 ; domicile 
of children, I n  r e  Blalock, 493; 
rlllman v. Register, 531. 

Dominant Highways-Yost v. Hall, 
463; Matheny v. Motor Lines, 673. 

Double Jeopardy-S. v. Hicks, 511. 
Dower-Action to remove claim of 

dower as  cloud on title on ground 
that  purported marriage was void, 
Scarbwo v. Morgam, 449. 

Driver's License-Revocation by Su- 
perior Court, S. v. SmZth, 68. 

Drivewii y-Use of driveway under 
mistaken belief i t  was covered by 
deed not adverse, Gibson v. Dudley, 
255. 

D r ~ ~ n l i e n  Driving-#. v. Eagle, 218; 
S, a. Simpscm, 438. 

Due Process of Law-Notice and op- 
portunity to be heard necessary for, 
McLean v. McLeart, 139; Comrs. of 
Roxboro v. Bumpme, 190 ; Bailey v. 
McPherson, 231 ; impartial judge is 
prime requisite of, Ponder v. Davis, 
699. 

Dumping Ground-Waldrop v. Bre- 
vard, 26. 

Duplicity-In indictment, S. v. Gib- 
son, 691. 

1)wellings-May be condemned for 
public housing project, I n  r e  Houa- 
itzg Authority, 649. 

D~~iiamite-Djrnamiting of radio sta- 
tion. 8. v. Hicks, 511. 

Easements-Conveyance of land for 
garbage dump held to create ease- 
ment over remaining lands, WaL 
drop v. Brevnrd, 26. 

ICducation-See Schools. 
Elections-Whether appeal from ac- 

tion relating to election should be 
dismissed when election has been 
held, Ferguson v. Riddle, 54; Gor- 
don. v. Wallace, 85; county may not 
hold beer election within 60 days 
of election by municipality, Fergu- 

s w  v. ICZddle, 54; judge partici- 
pating in election may not hear 
action contesting the election, Pow 
der v. DavZs, 699; State Board of 
Elections may not be enjoined from 
investigation, Ponder v. Board of 
Electiom, 707. 

Electricity-Injury to workman on 
cat-vallr coming into contact with 
wires of municipal utility, Esaick v. 
Lezington, 800. 

Emergency Judge--.Special judge re- 
tired for disability is not, Motors 
Corp. v. Hagwood, 57. 

Eminent Domain-Condemnation for 
public housing project, I n  re  Houa- 
ing Authority, 649. 

Epilepsy-Fall from epileptic 5 t  as 
being compensrtble, T7ause v. Equip- 
nlent Co., 88. 

Equitable Mortgr~ges-Investment Co. 
v. Chenzicals Laboratorg, 294. 

Equity-Power t o  modify trusts, Car- 
ter v. Kernptor~, l; merger of legal 
and equitable estates, Pippin v. 
BarEer, 549; right t o  recover on 
quantum mcruit, ffol&ton Brothers 
v. A'ct~ki1.1;. 4213 ; where no personal 
or property ri):ht is threatened or 
endangered. party may not invoke 
equitable juricsdiction, Ponder v. 
Board of Elections, 707; equity re- 
gards substance and not form, 
Ericlcson a. Starling 539; laches, 
Anderson v. Brmstrcmg, 299. 

Estoppel-By judgment, d4cCollum v. 
Smith, 10; by record, Rurchett v. 
Mason, 306. 

Evidence-Evidence in particular ac- 
tions, see parlicular titles of ac- 
tions : evidence in criminal cases, 
see Criminal 'Law and particular 
titles of crimes! ; sufficiency of evi- 
dence and nonsuit, see Nonsuit; in- 
competent under Statute of Frauds, 
see Frauds, Statute o f ;  competency 
of evidence discovered under "John 
Doe" warrant, S. v. Rhodes, 453; 
courts will take judicial notice of 
appointment and terms of special 
judges, M o t o ~ s  Corp. v. Hagwood, 
57; burden of proving defense, 
Joltce v. Sell, 5% ; party may not 
impeach own witness, Mathmy v. 
Notor I A e s ,  673 ; unresponsive an- 
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swer may be competent, In  re Will 
of Tatum, 723 ; cross-examination, 
hladdoa: v .  Brown. 519; must relate 
to fact in issue, Sprinkle v. Po&r, 
312; witness must have knowledge 
of facts, Iiooper v. CasuaZtu Co., 
154; transactions with decedent, 
Peek v. Shook, 259; Sprinkle v .  
Ponder, 312; judgment in another 
case not admissible, Scat-boro 2;. 

Morgan, 449; physician may testify 
a s  to probable cost of operation, 
Dickson v. Coach Co., 167: testi- 
mony that bus would have passed 
motorcycle if both had continued in 
straight line held not to invade 
province of jury, Maddox v. Brown, 
519; opinion evidence as  to speed 
of car, Harris v. Draper, 221; non- 
expert may testify as  to mental 
capacity of testator, Irr re Will of 
Tatum, 723; expert testimony as  
to  whether injury aggravated pre- 
existing infirmity, Anderson v. MO- 
tor Co., 372; physical facts a t  scene 
a s  evidence of speed, Riggs v. Mo- 
tor Lines, 160; demeanor of witness 
is in evidence and is proper subject 
of comment, S. a. Mullis, 542; with- 
drawal of, S. v. Campo, 79; may be 
introduced after argument, 8. v. 
Eagle, 218; motion for new trial 
for newly discovered, Green v. In8. 
Co., 321 ; statement of evidence and 
application of law thereto, Flying 
Service v. Martin, 17; Chambers v. 
Allew, 196 ; Ha&e v. Draper, 221 ; 
Fish CO. v. S9aotciden, 269; YO8t V. 
Hall, 463 ; Ditlard v. Brown, 651 ; 
expression of opinion by court in 
course or conduct of trial and in- 
structions, S. v. Simpson, 438; S. 
v. Russell, 487 ; S. v. Carter, 581 ; I n  
re Will of Tatum, 723 ; misstate- 
ment of must be brought to  court's 
attention in apt  time, S. v. Simp- 
son, 438 ; S. v. Goins, 460 ; harmless 
and prejudicial error in admission 
or  exclusion of, Harris v. Draper, 
221; Gibbs v. Amstrong, 279; S. v. 
Hicks, 511; S. v. Bouender, 683. 

E:x hfero Motu-Supreme Court will 
take cognizance that person hold- 
ing court is not a judge, Motors 
Corp. v. Hagmod, 57;  court will 

declare judgment entered without 
jurisdiction a nullity, Bailey v. Yo- 
Pherscrr~, 231; Supreme Court may 
correct error manifest on face of 
record, Duke v. Campbell, 262. 

ICxcavation-Duty to  shore up, Cloth- 
ing Store v. Ellis Stone & CO., 126. 

Exceptions-Supreme Court may va- 
cate judgment ex mero w t u  not- 
withstanding absence of, Motor8 
Corp. v. Hagwood, 57; grouping of 
exceptions and assignments of er- 
ror, Investnmzt Co. u. Chemical8 
Laboratory, 294; not brought for- 
ward and discussed in brief deemed 
abandoned, S. v. Brown, 202; 
S~en ic  Stages v.  Lowther, 555; S. v. 
Carter, 581; S. v. Bovender, 683; in 
absence of exceptions to referee's 
report it  is binding, Keith v. Silvia, 
328; dismissal for failure to file o r  
to bring forward any exceptions in 
brief, Goldaton Brothers v. New- 
kirk, 428; Dillard v. Brozm, 551 ; 
sole exception and assignment of 
error to judgment, PerkiRs 27. Sukes, 
147; Bailey u. McPherson, 231; 
Lumber Co. 2,. Sewing Machine Co., 
407; Irc re Blalock, 493; Surety 
Corp. e. Sharpe, 642; sufficiency of 
exceptions to findings of fact, Per- 
kin8 o. Sfilccs, 147; Baileu v. Mc- 
Phcrsmz, 231; Davis v. Martini, 
331; In  re Housing author it^, 649. 

Executive Sessions-County boards of 
education may hold, Kistlcr v .  
Board of Education, 400. 

Executors and Administrators - 
Plaintiff may not testify a s  to 
services rendered decedent, Pcek v. 
Shook, 259; appointment of execu- 
tor or administrator with will an- 
nexed, I n  re Will of Johnson, 
570; executor should not be 
removed until issue of devisadt 
is affirmed on appeal, In re Will of 
Taturn, 723 ; where administratrix 
has not qualified, action for wrong- 
ful death dismissed, Jmwnigan v. 
Ice Co., I80 ; family settlements, 
Carter v. Xempton, 1 ; aclministra- 
tor has no interest in distribution of 
realty, Xing v. Ncese, 132; may be 
joined as  defendant in action insti- 
tuted in county other than one of 
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his qualification, Evans v. Morrow, 
562. 

Expert Testimony-Medical expert 
may testify a s  to probable cost of 
future operations needed, Dickson 
v. Coach Co., 167; a s  to whether 
injury aggravated pre-existing in- 
firmity, Anderson v. Motor Co., 
372; a s  to  footprints, S. v. Rogers, 
390. 

Hxpression of Opinion-By court on 
evidence in course o r  conduct of 
trial and instructions, S. v. Simp- 
son, 438 ; s. W. Ru88&, 487; s. v. 
Cartw, 581; S. a. Bwender, 683; 
S. v. Gibson, 691; In, re Will of 
Tatum, 723. 

Facts, F'inding of-See Findings of 
Fact. 

Failure to  S t o p A f t e r  accidents as  
implied admission of negligence, 
Edwards v. Cross, 354. 

Fall-Pedestrian's fall over water- 
meter box, Rivers w. Wilson, 272. 

Family Purpose Doctrine-Ewing v. 
Thompson, 564. 

Family Settlement-Carter v. Kemp- 
ton, 1. 

Federal Highways-State Highway 
Oommission has authority to desig- 
nate one highway a s  dominant, 
Yost v. Hall, 463. 

Federal Reports-Record held not to 
show weather report was excluded 
from evidence, S. v. Bovender, 683. 

Fee upon Condition-Action involving 
reversion of land no longer used by 
church held to raise issues of fact 
determinable by jury, Icenhour v. 
Bowman, 434. 

Fiduciaries-Fraud on part of, Vail 
v. Vail, 109. 

Findings of Fact-Conclusiveness on 
appeal, Perkina v. Sz~kes, 147; 
Cwing v .  Thompson, 564; Davis w. 
Martini, 351 ; w h e r e finding 
amounts to  conclusion of lam it  is 
not binding, Allman v. Register, 
531; conclusiveness of findings of 
Industrial Commission, Vauae v. 
Equipment Co., 88; Tucker w. Low- 
d m i l k ,  185; Anderson, w. Motor 
C'o., 372; McCraw w. Mills, Inc., 
524; of Utilities Commission held 
not supported by evidence, Utilities 

Cmn. v. R. R., 365; by general 
county court are  conclusive on a p  
peal t o  Superior Court, McLean v. 
McLean, 139; suficiency of excep- 
tions to, Pcrkins v. Sykes, 147; 
Bailey v. McPheraon,, 231 ; Davis v. 
Xartini, 351; Lumber Co. v. Sew- 
ing Machine Co., 407; I n  re Bla- 
lock, 493; Surety Corp. v. Sharpe, 
642; In re Housing Authority, 649; 
failure of referee to divide findings 
into findings of fact and conclu- 
sions of law held not fatal, Keith v. 
Silvia, 328. 

Fire-Witness may not testify that 
fire was of incendiary origin, S. w. 
(!uthrell, 274. 

Mre Insurance---See Insurance. 
Firearms-Pointing a loaded firearm 

is culpable negligence, 8 ,  v. Hovis, 
359. 

Fish-Instruction in action to recover 
for fish purchmed on plaintiff's ac- 
count, Fivh Co. v. Snowden, 269. 

Flares--Requirement that truck dis- 
abled on highway maintain, Chafln 
v. Brame, 377. 

Frod-Action for injury from salt 
substitute, Davis w. Radford, 283. 

Footprints-S. w. Rogers, 390. 
Force-As element of robbery, S. v. 

Sipes, 633. 
Foreclosure-Decree of held to estop 

attack on commissioner's deed, Mc- 
Collum v. Smith, 10; error in re- 
porting bid held sufficient to upset 
sale, Foust v. Loan Asso., 35. 

Foreign Corporations - Service of 
summons on, L,umber Co. w. Sewing 
Machine Corp., 407. 

Foreign Judgment-Attack of. In  re 
Rlalock, 493 ; Allman v. Register, 
531. 

Foul Ball-Injury to patron hit by, 
EricLkson v. B~zseball Clibb, 627. 

Franchises--Of bus companies a s  
common carriers, Utilities Corn. v. 
Coach Co., ll!); enjoining cab op- 
erators from transporting passen- 
gc?rs on regular route, Utilities C m .  
v. Johnson, 5M1. 

Fraud-Cancellal ion and rescission of 
instruments for, see Cancellation 
and Rescission of Instruments; de- 
ception constituting fraud, Vail w. 
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Vail, 109; pleading fraud, Milk Co. 
v. B a r k ,  74; is necessary to have 
grantee declared trustee en mat- 
efioio, Bowen v. Darden, 443 ; ac- 
crual of cause of action based on, 
Vail v. Vail, 109; a s  basis of attack 
on foreign decree, I n  r e  Blalock, 
493 ; b1cLean v. Molean, 139. 

E'rauds, Statute of-Evidence that  
deed was supported by considera- 
tion not incompetent, Sprinkle v. 
P o n d a ,  312. 

Freight-Discontinuance of freight 
agency, Utilities Corn. v. R. R., 385. 

Full Faith and Credit Clause--Right 
to enforce payment of alimony due 
under decree rendered by another 
state, Willard v. Rodman, 198; 
foreign decree awarding custody of 
children held conclusive, Allman v. 
Register, 531 ; foreign decree award- 
ing custody not binding when ob- 
tained through fraud, I n  r e  Rla- 
lock, 493. 

Gambling-&. v. Gibsm, 691. 
G'lmes-Injury to patron from foul 

ball, Erickaon v. Baseball Club, 627. 
Gaming-Prosecution for conspiracy 

and operation of butter and egg lot- 
tery and horse-race lottery, S. v. 
Gibson, 691. 

Garbage D u m p W a l d r o p  v. Brevard, 
26. 

General Appearance-In r e  Blalock, 
493. 

General Assembly-May not delegate 
to religious corporation power of 
municipality. Lee v. Poston, 546. 

Gifts-Allowable a s  deduction on in- 
come tas, .Ifills Co. v. Show, 71. 

Grade-Crossings-Accidents at ,  Ben- 
net v. R. IZ., 212; James v. R. R., 
591; Mfg. Co. v. R. R., 661. 

Grand Jury-Motion in arrest for 
that grand jurors had not been 
sworn, 8. v, Rogers, 390; contention 
that Kegroes were excluded from, 
S. v. Brown, 202. 

Grantor and Grantee-Grantor i s  nec- 
essary party to action to reform 
deed, Bozocn G .  Dardm, 443. 

Guests-In motor vehicles, Rollison v. 
Hicks, 99; Janzes v. R. R., 591; 
Nathr'ny u. Motor Lines, 681. 

Guns-Pointing a loaded flrearm is 
culpable negligence, 8. v. Hovi8, 
369. 

Harmless and Prejudicial Error-In 
admission or exclusion of evidence, 
Harris v. Draper, 221; a b b e  v. 
Artnstrong, 279; S. v. Hkk8, 611; 
8. v. Bovender, 683; in instructions, 
Harris v. Draper, 221; Wbbs v. 
Amstrong, 279; S. v, Hicka, 611; 
error must be prejudicial to entitle 
appellant to  new trial, Yost v.  Hall, 
463 ; Scenic Stage8 v. Lowther, 555 ; 
I n  r r  Will of Johnson, 570; S. v. 
Rovendcr, 683; S. v. Gibson, 691; 
error relating to one count only, 
S. v. Foy,  228; 8. v. Hicke, 511; 
S. v. Cobb, 647; S. v. Bovender, 
683: error cured by verdict, Harris 
v. Draper, 221; DeWeese v. Brlk's 
Departnlent Store, 281; S. a. Artis, 
348; Scenic Staqea v. Lomther, Ej55 ; 
defendant's contention that error 
could not be prejudicial since de- 
fendant was entitled to nonsuit un- 
tenable where question of nonsuit 
is not presented, James v. R. R., 
591. 

Health-Local act providing for city- 
county board of health is  void, Idol 
v. Street, 730. 

Heirs-Where statute of limitations 
does not begin to run against an- 
cestor heir is not barred, Vail v. 
vail, 109 ; judgment relating solely 
to advancements in personalty held 
not to bar subsequent proceeding to 
determine advancements in realty, 
King v. Neese, 132. 

Highways-Use of highway and law 
of the road, see Automobiles; lia- 
bility of road contractor for  injury 
to motorist, Council v. Dickerson's, 
Znc., 472 ; Highway Commission 
may designate IT. S. highway a 
dominant highway a t  intersection, 
Yost v. Hall, 463. 

Holiday-Within provision for union 
contract as to pay, Chair CO. v. 
Furni twc TVorkers, 46. 

Homicide-In operation of automo- 
bile, S. v. Hill, 61: 8 .  v. Goins, 460; 
assault with deadly weapon with 
intent to kill, S. v. Jarrell, 741; 
murder committed in perpetration 
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of felony is murder in flrst degree, 
S. v. Rogers, 390; involuntary man- 
slaughter, S. v. H o d s ,  359; self- 
defense, S. v. SalZl/, 225; sufficiency 
of evidence and nonsuit, S. v .  A r t b ,  
348; S. v .  Hovia, 359; S.  v .  Rogers, 
390; recommendation of life im- 
prisonment upon conviction of flrst 
degree murder, 8. v. McMiZlan, 630. 

Horse-Race Lottery-&. v. Gibson, 
691. 

Housing-ln re  Housing Authority,  
649. 

Husband and Wife-Actlon to remove 
claim of dower a s  cloud on title on 
ground that  purported marriage 
was void, Scarhvro v. Morgan, 449; 
divorce and alimony, see Divorce 
and Alimony; issues held insuffi- 
cient in failing to  present wife's 
contention of nonliability apart  
from that of husband, Dillard v. 
Brown, 351; engaged in joint enter- 
prise in driving car  so that negli- 
gence of husband-driver imputed to 
wife, Matheny v. Motor Lines, 681; 
husband map choose domicile, 
Sprinkle v .  Ponder, 312 ; wife's work 
beyond scope of household duties 
may be consideration for  husband's 
deed t o  her, Ib id :  husband's deed 
to wife held deed of gift, Ibid;  
abandonment, S. v. Campo, 79. 

Idem Sonan+S. v. Sazoyer, 76. 
Identity-Circumstantial evidence a s  

to defendant's identity a s  driver of 
car  operated recklessly held insuf- 
flcient, 8 .  v .  Lloyd,  227. 

Illegitimate Children-Wilful refusal 
to support, 8. v .  Thompsm,  345. 

Impartial Judge-Is prime requisite 
of due process, Por~der v. Daois, 
69!3. 

Implied Warranty-Distributor sued 
for  breach of implied warranty that  
salt substitute was fit for human 
consumption held entitled to joinder 
of wholesaler, Davis v. Radford ,  
283. 

Imputed Negligence - Rollison v. 
Hicks, 99: Harris v .  Draper, 221; 
Xatheny v .  Alotor  Lines, 681. 

I?& Pari Materia-Statutes will be 
construed together, D u w a n  v. Car- 
pettter, 422. 

"In the Course ofw-As used i n  Work- 
men's Compemation Act, Vause v. 
Eyuipnient Co. 88. 

Incendiary-Witness may not testify 
that  flre was of incendiary origin, 
S.  v .  Cuthrell, 274. 

Income-Beneficiary of is entitled 
thereto from date of testator's 
death, Trust  Co. v. W b b ,  22. 

Income Tax-A~~sessment of addi- 
tional income tax and validity of 
certiflcate may be challenged only 
in accordance with procedure pro- 
vided by statutl?, Gill v. Smith,  50; 
action to recover additional income 
Tax paid under protest, Mills Co. v. 
Shaw, 71; right of U. S. to priority 
against receiver for  income taxes, 
Bishop v .  Black, 333. 

Incrimination-Right not to  be forced 
to incriminate self, 8 .  v. Rogers, 
390. 

Indemnity-In lialbility auto insurance 
policies, Hall v .  Gasualtu CO., 339; 
distinction between indemnity and 
surety contracts, Casualt2/ GO. v .  
Wnller ,  536. 

Independent Contractor - Within 
meaning of Workmen's Compensa- 
tion Act, XcCraw v. Mills, Inc., 
524. 

Indictment-Motion in arrest for that 
grand jurors had not been sworn, 
S. v. Rogevs, 390; conviction of as- 
sault on female upon proof of rape 
will not justif) nonsuit for vari- 
ance, S. Y. Roy, 568; joinder of 
counts and parties, S. v. Gibson, 
691 ; identifical ion of p e r s o n 
charged, S. v. Saw!ler, 76; S. v .  
Gibsot~, 691; motion to quaqh must 
be made before trial, S. v. S a w ~ e r ,  
76; qnashal where court is without 
jurisdiction, S. v. W i l l ~ c s ,  645; 
amendment, S .  11. Thompson, 345. 

Industrial Commission-See hfaster 
and Servant. 

Infants-Family s~? t t l em~nts  affecting 
contignent interests of. Cartcr v .  
Iienzpton, 1 ; presumption of legiti- 
macy when born in wedlock, S, v .  
Campo, 79; wilful refusal to s u p  
port illegitimate child, S. v. Thomp- 
son, 345: annulment of marriage 
for that fenw was under fourteen, 
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Scarboro v. Morgan, 449; collision 
with child on highway, Edwarda v. 
Cross, 354; Register v. Gibba, 456; 
jurisdiction of  domestic relations 
and juvenile courts to award cus- 
tody, I n  re Blalock, 493 ; adoption 
o f  minors, see Adoption; domicile 
o f  unemancipated child, I n  re  Bla- 
lock, 493 ; .41lmn v. Register, 531 ; 
foreign decree awarding custody o f  
children held conclusive, Allmum v. 
Register, 531. 

Inferences o f  Fact-Are for jury, 
Blake v. Concord, 480. 

1n.iunctions-Enjoining cab operators 
from transporting passengers on 
regular route, Utilities Com. v. 
Johnson, 588; must be some threat- 
ened invasion of  personal or prop- 
erty rights to  invoke equitable juris- 
diction, Ponder v. Board of  Elec- 
tions, 707. 

Insolvency-Preclusion o f  independ- 
ent action against debtor placed in 
receivership, Surety Corp. v. 
Sharpe, 83 ; receivership o f  insolv- 
ent corporation, Investment Co. v .  
Chemicals Laboratory, 294; right 
o f  U .  8. against receiver for income 
taxes, Bishop u. Black, 333. 

Instructions-Statement o f  evidence 
and application o f  law thereto, Fly- 
ing Service v. Martin, 17 ; Chambers 
v. Allen, 195; Harris v. Draper, 
221; Fish Co. v. Snowden, 269; 
Yost v. Hall, 463 ; Dillard v. Brown, 
551; conformity to pleadings and 
evidence, Fish Co. v. Snowden, 269; 
court may submit inferences of  fact 
arising on evidence, Blake v .  Collr 
cord, 480; expression o f  opinion by 
court on evidence in instructions, 
S. v. Simpson, 438; held for error 
in placing burden o f  proving con- 
tributory negligence on plaintiff, 
James v. R. R., 591; on character 
evidence o f  defendant. S. v. Brid- 
gers, 577; S. v. Wood, 636; as to 
burden o f  proving alibi, S. v. Brid- 
gers, 577; upon right o f  jury to 
recommend l i fe  imprisonment upon 
verdict o f  first degree murder, S ,  v. 
McMillan, 630 ; in homicide prose- 
cutions, see Homicide ; in  negligence 
cases, Scenic Stages v. Lowther, 

5 5 5 ;  Jamee v. R. R., 501; in  auto- 
mobile accident cases, Rigge v ,  Mo- 
to?. Lines, 180; Dlckaon v. Coach 
Co., 167; Chambers v. A l h ,  195; 
170st v. Hall, 463; in caveat pro- 
ceedings, In re Wil l  of  Tutum, 723; 
charge not in record presumed cor- 
rect, S. v. Hovis, 359; S. v. Rusclell, 
487 : misstatement o f  contentions 
must be brought to  court's attention 
in apt time, Dicksan v .  Coach Co., . 
167; 8. v. Goins, 460; harmless and 
prejudicial error in, Harris v. 
Drapcr, 221; Gibbs c. Armstrong, 
279; S. c. Hicks, 511. 

Insulating Negligence--Riggs v. Motor 
Lines, 160; Dickson v. Coach Co., 
167 ; Brvant v. Ice Co., 266; Essick 
v. Lexington, 600. 

Insurance-Performance bond held 
indemnity contract and not one of  
principal and surety. Casualtu Co. 
a. TVaZler, 536; construction o f  pol- 
icies iu general, Motor Co. o. In8. 
Co.. 251 ; mortgagee clauses, Green 
v. Insurance Co., 321 ; mortgagor 
may adjust loss under Are policy, 
Green v. Ins. Co., 321 ; dealer's auto 
the f t  policy, Motor Co. v. I m .  Co., 
251; drivers within coverage o f  lia- 
bility policy, Hooper v. Casualty 
Go., 154; right o f  person injured 
against insurer, Hall v. Casualty 
Co., 339. 

Intent-Witness may not testify as 
to  intent o f  another, Hooper v. Cas- 
u a l t ~  Co., 154. 

"Interlocutory Order"-In rc Bla- 
lock, 493. 

Intersection-Right o f  way at,  S. v. 
Hill, 6 1 ;  Yost v. Hall, 463; Ma- 
thenu c. Motor Lines, 673; turning 
into, Ervit! v. Mills Co., 415. 

Intervening Segligence-Riggs v. Mo- 
tor Linca, 180; Dickson v.  Coach 
Co., 167; Essick a. Lemingtolt, 600. 

Intestacy-Presumption against par- 
tial intestacy, Rcnn v. Williams, 
490; Scaiccll v.  Reamell, 735. 

Intoxicating Liquor-Drunken driv- 
ing, S. v. Eagle, 218; S. v. Sirnpson, 
438 : constructive possession, S. v. 
Webb. 382; 51. v. Buchanam, 477; 
presumptions from possession. 8. v. 
Ruchanan, 477 ; sufficiency of  evi- 
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dence and nonsuit, S. v. Webb, 382 ; 
S. v. Rhodee, 453; 8. v. B u c h a m ,  
477. 

Introduction of Evidence--Evidence 
may be introduced af ter  argument, 
S. v. Eagle. 218. 

Invasion of Province of Jury-Opin- 
ion testimony held not, Maddo@ v. 
Brown, 519. 

Involuntary Manslaughter-In opera- 
* tion of automobile, S. v. Hill, 61. 

Irrelevant and Redundant Matter- 
Motions to strike, Chandler v. 
Mashburn, 277; Sprinkle v. Pon- 
der, 312; Cmncil v. Dic&reon's, 
I m ,  472; Trucking Go. v. Payne, 
637. 

Issues-Pleadings must raise precise 
issues, Bowen v. Darden, 443 ; it is 
error to submit issue not supported 
by evidence, Mfg. Co. v. R. R., 661; 
Uatheill/ v. Motor Unes ,  g73; find- 
ing of concurring negligence not in- 
consistent with further finding that 
such concurring negligence was not 
sole proximate cause, Essick v. 
Lexingtm, 600 ; verdict held not 
conflicting, Bateman v. B a t e m n ,  
357; party may not complain of 
issue answered in his favor, De- 
Weese v. Bclk's Department Store, 
281. 

Issues of Fact-Court may not de- 
termine contraverted issues of fact, 
Icenhour v. Bowman, 434. 

Jeopardr-Double jeopardy, 8. v. 
Hicks, 511. 

"John Doe" Warrant-S. v. Rhoden, 
453. 

Joinder-Causes which may be joined, 
Erickson v. Starling, 539; UtiUties 
 con^ v. Johlyon, 588; SAlers v. 
Znswa~tce Co., 690;  Branch v. 
Board of Education, 623; of tort- 
feasors, Clothing Store v. Ellis 
Stone & Co., 126. 

Joint Enterprise-Imputation of neg- 
ligence to  passengers, Rollison v. 
Hicks, 99; Harris v. Draper, 221; 
dfatheny v. Motor Lines, 681 ; James 
v. R. R., 591. 

Judges-Expression of opinion by 
court on evidence in course or con- 
duct of trial or instructions, S. v. 

Simpeon, 438; S. v. Ruseelt, 487; 
8. v. Carter, 581; S. v. Bovender, 
683; S. v. Gibson, 691; I n  re Will 
of Tatuvn, 723; judge has no juris- 
dictfon to hear motion out of dis- 
trict of residence and district 
assigned to, Surety Corp, v. 
Bharpe, 644; special judge who re- 
tires for disability is not emergency 
judge, Motors Corp. v. H a g m d ,  
57; judge who has taken part in 
election should recuse himself upon 
petition in action growing out of 
election, Ponder v.  Davis, 699. 

Jndgment-Motions in arrest of, S,  v. 
Sauwer, 76; ,3. v. Rogers, 390; mo- 
tion for  judgment on pleadings, 
Cfreeit v. Ins. Co., 321; court may 
not postpone rendering final judg- 
ment on grornd that  action would 
be affected by judgment in another 
snit, golds to?^ Brothers v. Nezckirk, 
428; competency a s  evidence, Scar- 
boro v. Mwgcrn, 449; must be based 
on jurisdiction, M c k a n  v. McLean, 
139: Cmnrs. of Rombwo v. Bum- 
pass. 190 ; modification or correction 
by trial court, Green v. Ins. CO., 
321 ; In  re Blalock, 493 ; motion in 
cause is remedy to recall order of 
sale, Suretll Cwp. v. Sharpc, 644; 
excusable neglect, Perkins v. Sukes, 
146; attack of void judgments, Mo- 
tors Cnrp, v. Hagwood, 57: McLean 
v. McLean, 139; Comrs. of  Roxboro 
v. Bunzpass, 190; Burchett v. Ma- 
son, 306: setting aside judgment 
on substituted service, McLean v. 
YcLean, 139; validity and attack 
of foreign judgments, In re Blalock, 
493 ; conclusiveness of judgment, 
McCullom v. Bmith, 10; Rcnrboro v. 
Morgam, 449; operation of judg- 
ment as  bar to subsequent action, 
McCollum c. Smith, 10 : King v. 
Ncese, 132; court may not vacate 
referee's report cx mero mot%, 
Keith v. Silvla, 328; does not termi- 
nate action until judgment is satis- 
fied, Ailicn c. Andre~c-8. 303; judg- 
ments appealable, Gill v.  Smith, 86; 
sole exception and assignment of 
eqror to, Pwkins v. Sgkes, 147; 
Bailey v .  XcPherson, 231; Duke v. 
Campbell, 26:!; Lumber Co. v. Sew- 
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ing M a c h t e  Corp., 407; 8uretu 
Corp. v. Bharpe, 642. 

Judicial Notic+Courts will take 
notice of public record of special 
judge, Motwe Corp. v. Hagmod,  
57. 

Judicial Sales-Contract for division 
of land in consideration of chilling 
bidding a t  judicial sale held void, 
La9nm v. Crumpler, 717. 

Jurisdiction-Where there is fraud 
upon jurisdiction of court judg- 
ment is  nullity, McLean v. McLean, 
139; where no personal or property 
right is threatened or  endangered, 
party may not invoke equitable 
jurisdiction, Ponder v. Boar6 of 
Elections, 707; venue is not juris- 
dictional, E v m e  v. Morrw*, 562; 
judge has no jurisdiction to  hear 
motion without notice in cause 
pending in county outside district 
of residence and district to which 
assigned, 8urety Cwp. u. Sharpe, 
644; of the person can be acquired 
only by service o r  voluntary a p  
pearance, I n  r e  BlaZock, 493; our 
courts have jurisdiction of con- 
spiracy if any act is done in the 
State, 8. v. Hklce, 511; indictment 
quashed for want of jurisdiction in 
the court', 8. v. Wilkes, 645. 

Jury--Opinion testimony as  invading 
province of, S. v. Cuthrell, 274; 
Maddox v. Brown, 519; motion in 
arrest for that grand jurors had 
not been sworn, S, v. Rogers, 390; 
contention that Negroes were ex- 
cluded from jury, 8, v. Brown, 
202; right of jury to  recommend 
life imprisonment upon verdict of 
first degree murder, S. v. McrMil&n, 
630; credibility of witBess is  for, 
S. v. Roy, 558; proximate cause is 
ordinarily question for, Ervin v. 
Mills Co., 417; inferences of fact 
are  for, Blake v. Concord, 480; 
court may not determine contra- 
verted issues of fact, Icenhozcr v. 
Boumzan, 434. 

Justices of the Peace--Prosecution 
for violation of ordinance within 
exclusive jurisdiction of, S. v. 
Willies, 645. 

Juvenile Court-In re  Blaloek, 493. 

Labor Unions--Arbitration of dis- 
putes, 46. 

Laboring Oar-Gibeon v .  Dxdlej), 
255; I n  r e  Will of Johrtecm, 570. 

Laches-Cannot bar right where ac- 
tion remains pending, Anderemt v. 
Moore, 299. 

Larceny-Sufffciency of evidence and 
nonsuit, 8. v. Ahtom, 341. 

Imt Clear Chance-Oebme v. R. R., 
215; Mfg. 00. v. R. R., 661; Ma- 
t h e w  v. Motor Lines, 673. 

Law of the Case-Maddox v. Brotor, 
519. 

Law of the Land-Notice and oppor- 
tunity to be heard necessary for 
due process of law, McLean v. Ve- 
Lean, 139; Comre. of Roxboro v. 
Bumpaee, 190 ; Bailell v. McPher- 
son, 231. 

Left Turn-On highway, Ctm'mrn c. 
Watson, 66; Ervin v. Milh Co., 415. 

Less Degree of Crime--&'. v. R w ,  X3. 
Liability Insurance--In operation of 

automobiles, Hoogwr v. Cagua l t~  
Co., 154; Hall v. Casualty Po., 330. 

License-Revocation of driver's li- 
cense by Superior Court, 8. c. 
Smith, 88. 

Life Tenant-Grantor is necessary 
party to action to reform deed, 
Bowen v. Darden, 443. 

Lights-Duty of motorist to be able 
to stop within range of, Maralwll 
v. R. R., 38; Chafln v. Brame, 377 ; 
negligence in failing to maintain 
lights on parked vehicles, Chafln 
v. Brame, 377. 

Limitation of Actions-Limitation of 
time within which award may be 
reviewed for changed conditions, 
Tucker v. Lowdemilk, 185; no 
statute bars right to attack void 
judgment, Cornre. of Rorboro v. 
Bumpass, 190; limitation of right 
to redemption and accounting by 
mortgagee in possession, Anderson 
v. Moore, 299; on right to file 
caveat, Burchctt v. Masom, 306; a s  
plea in bar to reference, A k t o n  
v. Roberson, 309; accrual of 
right of actio~l-fraud or igaor- 
ance of cause of action, VaiE v. 
Bail, 109: indemnitee is party pri- 
marily liable and his contract under 
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seal is governed by 10 year statute, 
Casualty Co. v. Waller, 536; new 
action after dismissal, Hodges v. 
Ins. Co., 289 ; part payment, Sanders 
v .  Hamilton, 175; burden of proof, 
lrail v. Vail, 109. 

Lost or Destroyed Instruments-Loss 
or destruction of deed after deliv- 
ery does not divest title, NcCollum 
v. Smith, 10. 

Liquor-See Intoxicating Liquor. 
I.o:lding of Vehicles-Rollism v. 

Hickx, 99. 
T,oc,al Act-Relating to health is void, 

Idol v. Street, 730. 
1 .0s~  of Profits-As element of special 

damages, Trucking Go. v. Payne, 
637. 

Loss Payable Clause-In fire policy, 
Green v.  Ins. Co., 321. 

Lottery-S. v. Gibson, 691. 
Magistrates-Prosecution for viola- 

tion of ordinance within exclusive 
jurisdiction of Justice of the Peace, 
A'. v. Willies, 645. 

Malicious Injury-To property, S. G .  

Hicks, 31;  S. v. Hicks, 511. 
"Managing or  J m a l  Agent9'--Within 

purview of G.S. 1-97 ( I ) ,  Lumber 
Co. 2). Seming Machine Corp., 407. 

hf:mslaughter-See Homicide : man- 
slaughter in operation of automo- 
bile, S. v. Hill, 61 ; S. u. Goins, 460. 

Marriage-Divorce, see Divorce ; big- 
amous marriage cannot be given 
validity by subsequent annulment 
of first marriage, Scarboro v. MOT- 
gun, 449; marriage may not be an- 
nuled on ground that wife was 
under 14 years when there a re  chil- 
dren of the marriage, Ibid. 

Master and Servant-Master's liabil- 
i t s  for servant's driving, see Auto- 
mobiles ; creation of relationship, 
Rollison v. Hicks, 99 ; distinction 
between employee and independent 

McCraw v. Mills Co., 
524; common law liability t o  serv- 
ant,  Jfintz v. R. R., 607; employee's 
liability for injury to employer, 
Rollison v. Hicks, 99; liability for 
injury to third person, Ring v. 
Mints, 42 ; Workmen's Compensa- 
tion Act-independent contractors, 
McCq-aw v. Mills Co., 524 ;-"dis- 

ability," Dail a. Kelles Corp., 446; 
--whether accident arises out of 
employment, Vauae v. Equipment 
Co., 88 ; -whether accident arises 
iu course of employment, Vause v. 
Equip-mazt Co., 88 ; -diseases ,  
Duncan v. Ce,.pazter, 422 ; - c a u s a l  
connection bet,ween injury and dis- 
ability, Tuckcr v. Lmdermilk, 185: 
Anderson v. Motor Co., 372; -ac- 
tions against third person tort- 
feasor, E'ssick a. Lexington, 600; 
--notice and filing of claim, Drincan 
v. Carpenter, 422 ; jurisdiction of 
Industrial Conimission, Dail v. Kel- 
lfx Cwp., 446: hearing and findings 
by commission, d n d r r s m  v. Motw 
Co.. 372; --chrmge of condition and 
review of award, Tucker v. LOLU- 
dermilli, 185: review of award of 
Industrial Commission, Vause v. 
Eqw'pnwnt Co., 88; Tucker v. LCLW- 
dernlilk, 185; Anderson a. Motor 
Co., 372 : McCieaW v. Mills Co., 524. 

JLetlicnl Experts-May testify a s  to 
probable cost of futnre operations 
needed, Dickson v. Coach Co., 167. 

Mentnl Capacity -To make a will In 
I T  Will of Tatum, 723. 

Merger-Of legal and equitable es- 
tates. Pippin t.. Barker. 549. 

Neritorious D e f e n s e s e t t i n g  aside 
defanlt judgment for  surprise and 
excusable neglect, Perlrins v. Sukes, 
147. 

hlilk-Act creating city-county board 
of health promulgating milk ordin- 
ance hcld void, Idol v. Street, 730. 

Jlinors-See Inf mts. 
Jlisdem~nnors-'iiolation of parking 

meter ordinanve is misdemeanor in 
exclusire jurisdiction of justice of 
the peace, 8. 11 .  Willies, 645. 

Misjoinder-See Pleadings. 
JIisnomer--Railty v. NcPherson, 231. 
J I o n ~ y  Received-Flying Scrvicc v. 

Martin. 17. 
Jlonnments-Salural and artificial 

nionument of bonndary, Brown v. 
Hodgcs. 617. 

Mont Questions--Dismissal of appcal 
on ground that question is, Fcrqtr- 
son z'. Riddlc, 54:  Gordon v. Wal- 
krcc. 83: In  re Will of Johnson, 
576; Rzrrcty C'orp. v. Sharpe, 644. 
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hlortgages-Application of excess of 
chattel mortgage note to  payment 
on real mortgage so a s  to repel bar 
of statute of limitations, Sanders 
v. Hamilton, 176 ; unregistered 
mortgage creates no priority a s  
against receiver of mortgagor, In- 
vestment Co. v. Chemicals Labova- 
tory, 294 ; equitable mortgage, In- 
vestment Co. v. Chemicals Labora- 
tory, 294; right of mortgagor to 
redeem. Anderson v. Moore, 299; 
duty of mortgagee in possession to 
nccount, Anderson v. Moore, 299: 
rights of junior lienors, Sanders v .  
Hamilton, 175; upset bids and re- 
sales. Foust v .  Loan Asso., 35; 
waiver of right to attack fore- 
closure, McCollum v. Smith, 10; 
grounds of attack of foreclosure, 
Foust v. Loan Asso., 35. 

Motions-In arrest of judgment, S. v. 
Sawf!a, 76; S. v. Brown, 202; to 
strike. King v.  Motley, 42; Chand- 
ler v. Mashburn, 277; Counoil v. 
Dickerson's, Inc., 472; review of 
motions to strike, King v. Motley, 
42;  Clothing Store v. Ellis Stone & 
Co., 126; Sprinkle v. Ponder, 312: 
Council v. Diclcerson's, Inc., 472; 
Trucking Co. v. Paljne, 637: for 
new trial for newly discovered evi- 
dence, Green v. Ins. Co., 321 ; for 
continuance must be supported by 
proper showing. 8.  v. R w ,  5Z3; to 
set aside verdict as  excessive, Yin t z  
v. R. R., 607; judge has  no juris- 
diction to hear motion without no- 
tice in cause pending in county out- 
side district or residence and dis- 
trict to which assigned, Surety 
Corp. v. Sharpe, 644; to nonsuit, 
see Nonsuit. 

Dfotorcycle-Collision with truck, Er- 
vin v. Mills Co., 415; collision with 
bus, Maddox v. Brow%, 519. 

Mules-Injury to tenant resulting 
from runaway mule, Hobson v.  
Holt, 81; liability of owner for in- 
jury caused by, Scllera v. Morrh, 
560. 

IJultifariousness-In indictments, S. 
v. Gibson, 691. 

hfunicipal Corporations-Purchase of 
easement by city for operation of 

garbage dump, Waldrop v. Brevard, 
26; negligence of municipal power 
company, Essick v. Lenington, 000; 
corporation held religious corpora- 
tion and not municipality, Lee 2;. 

Poston, 546 ; public housing author- 
ity, I n  re Housing Authority, 649; 
police oficers held engaged in joint 
enterprise in driving car, Jnmcs v. 
R. R., 591; liability for defects or 
obstructions in streets or sidewalks, 
Rivers v. Wilson, 272; Blake v. 
Concord, 480: right of taxpayer to 
maintain action in behalf of city, 
Branch v. Board of Education. 623. 

Murder--See Homicide. 
Netural Boundary-Call to, Brown v. 

Hodgee, 617. 
Negligence-And contributory negli- 

gence in operation of motor vehicles 
and master's liability for serlrant's 
driving, see Automobiles ; actions 
for wrongful death, see Death; lia- 
bility of railroad company for acci- 
dents a t  overpass, Marshall 1'. 

R. R., 38 ; liability of railroad com- 
pany for accident a t  crossing. Bcn- 
nett v. R. R., 212; liability of rail- 
road company to trespawclr on 
track, Osborne v. R. R., 215: in 
maintenance of sidewalk, Rivers v. 
WiLon, 272; Blake v. Concord, 
480; in maintenance of electric 
wires, Eesick v. Lexington, 600; 
of employer in failing to provide 
safe stairway, Mintx v. R. R., 607; 
of baseball park operator, Erickson 
v. Baseball Club, 627; deflnition of 
negligence, Council v. Dickerson's, 
Inc., 472 ; Butler v. Allen, 484; ex- 
cavations and shoring up, Clothing 
Btwe v. Ellis Rtone & Co., 126; 
intervening negligence, Rigg.~ v.  
Motw Lines, 160; Dickson v. Coach 
Co., 167 ; Essick v. Lexington, 630 ; 
anticipation of injury, Chafln v .  
Brame, 377; last clear chance, Mfg. 
Co. v. R. R., 661 ; Matheny v. Motor 
Lines, 673 ; contributory negligence, 
Marshall v. R. R., 38; Bcenb 
Stages v. Lowtha ,  555; Chaffln v. 
Brame, 377; pleadings, Council v. 
Dickerson's, Inc., 472; burden of 
proof, Rollison v. Hicks, 99; James 
v. R. R., 591; physical facts, Blake 
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v. Concord, 480; questions of law 
and of fact, Ervin v. Mills Co., 415 ; 
sufficiency of evidence on issue of 
negligence, Hobson v. Holt, 81 ; Ed- 
wards v. Cross, 354; nonsuit for 
contributory negligence, Orimm v. 
TVateon, 65 ; Rollison v. Hicks, 99;  
Essick v. Ledngton,  800; Eriokson 
v .  Baseball Club, 627; Matheny v. 
Motor Lines, 673; nonsuit for  inter- 
vening negligence, Riggs v. M o t w  
Lines, 180; Dickson v.  Coach Co., 
167; Essick v. Lexington, g00; in- 
structions in negligence actions, 
Rmic Stage8 v. L m t h e r ,  555; 
James v. R.  R., 591; issues and 
verdict, Essick v. Lexington, 600; 
Mfg. Co. v. R. R., 661; judgment, 
Mfg. CO. v. R.  R., 661; ascertain- 
ment and measure of damages for 
personal injury, Xintx  v. R. R., 
607; loss of time a s  element of 
damages for negligent injury, Dick- 
son v. Coach Co., 167. 

NegroesDiscrimination in selection 
of grand and petlt jurors, S.  v. 
Brown, 202. 

NPW Action-Second action com- 
menced after dismissal is  new ac- 
tion barred when not commenced 
within limitation, Hodges v .  Ina. 
Co., 289. 

New Trial-Motion for new trial for 
newly discovered evidence, Green v.  
Ins. Co., 321. 

Nonerpert W i t n e s s M a y  testif3 a s  
to mental capacity of testator, I n  
re Wi l l  o f  Ta tum,  723. 

Nonresident-Service of summons on 
uonresident by publication as  con- 
stituting due process of law, Mc- 
Lcan v. McLean, 139; service of 
process on nonresident motorist, 
Bailey v. McPhwson, 331 ; Davis v. 
Martini, 351 ; Ewing v. Thompson, 
564. 

Nonsuit-For variance, Flying Serv- 
ice v. Martin, 17 ; S. v .  Hicks, 31 ; 
S. v. ROU, 558: sufficiency of evi- 
dence to  overrule nonsuit in gen- 
eral, S.  v. Alston, 341; S.  v. Hovis, 
359; primu facie case is sufficient 
to overrule, Vail v. Vail,  109; Joyce 
v. Hell, 585; may not be granted 
in favor of party having burden of 

proof, Foust v. Loan Asso., 35;  
.lo?/ce v .  Sell, 585 ; discrepancies 
and contradictions in evidence are  
fer jury, Haddox v.  Bromi,  519; 
incredibility ui' State's testimony 
c8annot justify, S. v. R w ,  558; evi- 
dence will be taken in light most 
favorable to State, S. v. Webb, 382; 
A. v. J a ~ w l l ,  741: testimony of ac- 
complice is sufficient to overrule 
nonsuit, S. v Rovender, 683: con- 
sideration of plaintiff's evidence, 
Jo~hrnignn v. Ice Co., 180; Ervin v .  
.Mills Co., 415; Register v. Oibbe, 
456: Butler v. .lllrn, 484: J w c e  v. 
Scll. 3.35 ; col~sideration of defend- 
ant's evidence, Journigan v. Ice 
Co., 180; h'rzlin v .  Mills Go., 415; 
Register v. Gibba, 456; on ground 
of contributory negligence, Xarshall 
1..  R. R., 38 ; 17rimm v. Watson, 85 ; 
Rollison v. Htcks, 99; doum~igan v.  
Ice Po., 180; Bennett v. R. R., 212; 
Chaflti v .  Branie, 377; Ervin c. 
.Ifills Co . 415 ; Essick v.  Leringtov, 
600: Ericlt-so? a. Raseball Club, 
627 : Mathefly v. Motor Lines, 673 ; 
on ground of intervening negli- 
pence, Riggs v. Motor Lines. 160: 
Diclison T. Coach CO.. 167: suffi- 
ciency of evidence and nonsilit in 
action by pedestrian for fall on 
,sidewalk, Rizers ?.. Wilson, 272; 
\ufficiency of circumstantial evi- 
dence. R. c.  Lloyd. 227; S. v. Als- 
ton, 341; S. v.  Wcbb, 382: 8. v.  
Rhodes, 453; 8. v .  Bthchanun, 477; 
N. v. bnrrell. 741 : sufficiency of 
evidence and nonsuit in automobile 
accident cases, see Automobiles : 
sufficiency of evidence in automo- 
bile manslaughter prosecutions, S. 
2'. Hill, 61;  S v. Goins, 460: suffi- 
ciency of evidence and nonsuit in 
larceny prosecwtlons, S. v .  A l s t m ,  
341 : sufficiency of evidence and 
nonsuit in homicide prosecutions, 
AS. v. Artls, 348; S.  v .  Hocis, 359; 
S. v. Rogers, 3 9 0 ;  sufficiency of evi- 
dence and ncnsuit in prosecution 
for violation of liquor laws, S. v .  
Webb, 382 ; S.  v. Rhodes, 453 ; S. v. 
Zlitrhannn, 47'7 ; sufficiency of evi- 
dence in nonsi~it in prosecution for 
drunken drivmg, S. v. Simpson, 
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438; sufficiency of evidence in non- 
suit in prosecutions for assault on 
female, 8. v. MuZlie, 542; suficiency 
of evidence in nonsuit in prosecu- 
tions for robbery, S. v. Sipes, 833; 
dismissal for want of jurisdiction 
does not come under rule that  new 
action may be instituted within 
twelve months, Hodges v. Ins. Co., 
289; sustaining of motion in Su- 
preme Court has effect of verdict 
of not guilty, S. v. Hill, 61 ; decision 
of Supreme Court holding evidence 
sufficient for jury is law of case in 
subsequent trial, Maddox v. Brown, 
519; defendant's contention that  er- 
ror could not be prejudicial since 
defendant was entitled to nonsuit 
untenable where question of non- 
suit is not presented, James v. 
R. R., 591. 

Not Guilty-Plea of not guilty places 
burden on State to prove every ele- 
ment of offense, S. v. Cuthrell, 
274; 8. v. Webb, 382; S. v. Bu- 
chanan, 477. 

Notice-Property owners not parties 
a re  not entitled to notice of hear- 
ing before Utilities Commission for 
public housing project, I n  r e  Hous- 
ing Authority, 649; notice and op- 
portunity to be heard as  requisite 
of due process, see Constitutional 
Law. 

Numbers Racket-S. v. Gibson, 691. 
Occupational Diseases-Right to  com- 

pensation for occupational disease, 
Duncan v. Carpenter, 422. 

Opinion-Expression of by court on 
evidence in course or conduct of 
trial and instructions, S. v. Simp- 
son, 438; 8. v. Russell, 487; S. v. 
Cartcr, 581; S, v. B w W ,  683; 
S. v. Gibson, 691; I n  r e  Will of 
Tatum, 723. 

Opinion Evidence-As to speed of 
car, Harris v. Draper, 221 ; witness 
may testify that bus would have 
passed motorcycle had it  continued 
in straight line, Maddox v. Brown, 
519; nonexpert may testify a s  to 
mental capacity of testator, I n  re  
mill of Tatum, 723; a s  to foot- 
prints, S. v. Rogers, 390; a s  invad- 

ing province of jury, S, v. Cuthrell, 
274. 

Original Promise-Indemnity agree- 
ment constitutes original promise 
by indemnitor, Casualty (70. v. 
Waller, 636. 

Overpass-Collision at, .%farshall u. 
R. R., 38. 

Parent and Child-Wilful refusal to 
support illegitimate child, 8. v. 
Thompson, 345 ; presumption of pa- 
ternity, S. v. Cumpo, 79;  abandon- 
ment, S. v. Campo, 79;  child claim- 
ing by adverse possession may tack 
possession of parent, Loclslear v. 
Oxendine, 710. 

Pori .%fateria-Statutes will be con- 
strued together, Duncan r .  Carpen- 
ter, 422. 

Parking-Hitting unlighted parked 
vehicle on highway, Chefin v. 
Brame, 377. 

Parking Meters-Prosecution for vio- 
lation of ordinance within exclu- 
sive jurisdiction of justice of the 
peace. S. v. Wilkes, 645. 

Par01 Evidence-Competency of in 
establishing boundary, Broum v. 
Hodges, 617; evidence that deed 
mas supported by consideration not 
incompetent under Statute of 
Frauds, Sprinkle v. Ponder, 312. 

Par t  Payment-As affecting bar of 
statute of limitations, Sanders 0. 

Hamilton, 173. 
Partial Intestacy - Presumption 

against, Renn v .  Williams, 490; 
Seawell v. Seawell, 73.5. 

Parties-Demurrer for misjoinder of 
parties and causes, see Pleadings ; 
right of defendant to joinder of 
party whose negligence was pri- 
mary, Clothing Store v.  Ellis Stone 
& Co.. 126; distributor sued for 
breach of implied warranty that 
salt substitute was fit for human 
consumption ltcld entitled to join- 
der of wholesaler, Davis v. Rnd- 
ford, 283: only executor or admin- 
istrator may maintain action for 
wrongful death, dournigan v. Ice 
Co., 180; grantor is necessary party 
to action to reform deed, B o m n  v. 
Darden, 443; right of taxpayers to 
maintain action for wrongful allo- 



WORD .\KD PHRASE ISDEX. 

cation o f  school funds, Branch v. 
Board of  Education, 623; property 
owners not parties are not entitled 
t o  notice o f  hearing before Utilities 
Commission for public housing proj- 
ect, I n  re Dousing Authority, 649; 
who may appeal, Essick v. Lexing- 
ton, 800. 

Partition-Seatoell v. Seawell, 735 ; 
Burchett v.  Mason, 300. 

Partnership - Settlement between 
partners, Young v. Young, 247; in- 
solvency and receivership, Surety 
Corp. v.  Sharpe, 642. 

"Party Aggrievedw--Party may not 
appeal from judgment in  i ts  favor, 
Homer  v. Casualtu Co., 154. 

Passengers-In motor vehicles, Rolli- 
scm v. Hiclcs, 99;  Mathenu v .  Motor 
Lines, 681. 

Paternity-Presumption o f  arising 
when child is born in  wedlock, S .  
v. Campo, 79. 

Payment-Burden o f  proving is upon 
debtor, Jollce v. Sell, 5% ; applica- 
tion o f  payment, Sanders c. Ham- 
ilton, 175. 

Pedestrians-Collision with child on 
highway, Edwards v. Cross, 354; 
Register v. Gibbs, 456; Butler v. 
Allen, 484; fall on sidewalk, Rivers 
v.  Wilson, 272; Blake v. Concord, 
480. 

Pcndente Litr-Alimony, see Divorce 
and Alimony. 

Performance Bond-Held indemnity 
contract and not one o f  principal 
and surety, Casualtu Co. v. WalLer, 
536. 

"Personal Discretionary PowerM-Of 
trustee t o  sell, Pippin v. Barker, 
549. 

Personal Property-Malicious damage 
to, S .  v. Hicks, 511. 

Photographs-Competency o f ,  S. v.  
Rogers, 390. 

Physical Facts-As evidence, Riggs v.  
Motor Lines, 160; Yost v. Hall, 
463 ; Blake v. Concord, 480. 

Pistol-Pointing: a loaded firearm i s  - 
culpable negligence, S. v. Hovia, 
359. 

Plea in  Bar-As precluding reference, 
Alston v. Robertson. 309. 

Plea o f  Not Guill y-Places burden on 
State t o  prove every element of  o f -  
fense, S. v. (!uthrell, 274; S. v.  
Webb, 382; S. v. Ruchanan, 477. 

Pleadings-In actions for fraud, see 
Fraud: in  actions for divorce and 
alimony, see Divorce and Alimony; 
filing and service o f  complaint, 
Hraswrll v. R. R., 640; joinder o f  
causes, E?.ickeon v. Starling, 539; 
Utilities C'ont. v. Jol~nson, 588; 
Rtdlers v, Ins. Corp., 3W ; Branch. v. 
Board of Education, 623 ; statement 
o f  cause, Bowen v. Darden, 443; 
Council v. Dic*lcerson's, Inc., 472 ; 
form of  answer, Chandler a. Mash- 
burn, 277 ; counterclaims, Clothing 
Store 2'. Ellis Stone & Co., 126; 
Daois v. Radford, 283; t ime of  in- 
terposing demurrer, Lumm v. 
Crumplcr, 717 ; statement o f  grounds 
o f  demurrer; Duke u. C a m p  
bell. 262; Ha7 v. Cusualtjt Co., 
339: demurrer for misjoinder o f  
parties and causes, Mills Co. v. 
Earlc, 74 : Ericksow v. Starling, 
539: Ctilitirs Corn. v. Johnson, 588; 
Sellers c. Ins. Gorp., 590 ; demurrer 
for failure to  state cause, King v. 
Jfotleu. 4 2 :  Bryant v. Ice Co., 266; 
Mills Co. 1.. K k a w ,  71;  Dulsc v. 
Campbell, 262 ; amendment, Bailey 
I.. McPlicvson, 231 ; Perlcins 0. 

Lawgston, 240; Chafllz v. Brame, 
377: variance, Pluing Service v. 
Martin, 1 7 ;  Bo wen u. Darden, 443; 
raising o f  issues, Bowen v. Darden, 
443; judgment on pleadings, Green 
v. Ins. Co., 321; motions to  strike, 
Xing v. Motley, 42;  Chandler u. 
Mashburn, 277 ; Council v. Dicker- 
son's, Znc., 472; Trucking Co. v.  
Davis, 637; review o f  motions to  
strike, King v. ,Uotle?~, 42;  Clothing 
S t w c  v. Ellis S t o w  & Go., 126; 
Sprinlile v. Ponder, 312 ; Council v. 
Dickerson's, Inc., 472 ; Trucking Co. 
v. Pauns, 637. 

Pluries Summons-Where summons 
is not served within ten days alias 
may issue, Atwood v. Atwood, 208; 
nec7essary t o  prevent discontinuance, 
Hodgcs c. Ins. Go., 289. 
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Police--Corporation to maintain par- 
ticular church and camp ground is 
religious corporation and may not 
be given powers of municipality, 
Lee v. Poston, 546; policemen pa- 
trolling in car held engaged in joint 
enterprise, James v. R. R., 591. 

Power of Sale -Personal discretionary 
power of trustee to sell, Pippin, v. 
Bwker,  549. 

Premature Appeals-Gill v .  Smith, 86. 
Presumptions-Of legitimacy of child 

born in wedlock, S. v. Campo, 79;  
possession presumed under true title 
and permissive, Gibson v. Dudley, 
255 ; presumptive possession to out- 
ermost boundaries of deed, Lock- 
lear v. Oxendi~ie, 710; of valid 
service from sheriff's return, Lum- 
ber Co. v. Sewing Machine Corp., 
407 ; i t  will be presumed that  search 
warrant regular on its face mas 
issued in compliance with statute. 
S. v. Rhodes, 453; while no pre- 
sumption of negligence from fact 
of collision, circumstances may raise 
inferences, Edwards v. Cross, 354 ; 
that motorist exercised due care in 
absence of evidence to contrary, 
Yost v. Hall, 463 ; that possession 
of more than one gallon of liquor 
is for purpose of sale, S. v. Bu- 
chanan, 477 ; against partial intes- 
tacy, Renn v. Williams, 490; Sea- 
well v. Seawell, 735; that public 
officials exercise powers in good 
faith, I n  r e  Housing Authority, 
649; that findings a re  supported by 
evidence, I n  r e  Housing Authority, 
649: bnrden is on appellant to  over- 
come presumption of correctness of 
judgment, Gibson v .  Dudley, 255; 
S. c. Mullis, 542; I n  re Will of 
Johnson, 570; S. v. Qibson, 691 ; 
charge not in record presumed cor- 
rect, S. v. Hnvis, 359; S. v. Russell, 
487. 

Prima Facie Case--Is sufficient to 
overrule nonsuit, Vail v. Vail, 109; 
JO~JCC v. Sell, 585. 

Primary and Secondary Liability- 
Distributor sued for breach of im- 
plied warranty that salt substitute 
was fit for human consumption 

held entitled to joinder of whole- 
saler, Davis v, Radford, 283; de- 
fendant held entitled to joinder of 
party whose negligence was primary 
and to file cross-action against such 
party, C'lothirtg Store v. Ellis Stone 
d Co., 126. 

Primary Elections-Where election 
has been held, appeal will be dis- 
missed. Gordon v .  Wallace, 85. 

Principal and Agent-Principal's lia- 
bility for agent's driving, see Auto- 
mobiles : is fiduciary relationship 
requiring agent to disclose all ma- 
terial facts, Vail v. Vail, 109. 

Principal and Surety-Distinction be- 
tween surety contracts and indem- 
nity, C a s u a l t ~  Co. v. Waller, 536. 

Probata-Fatal variance between al- 
legation and proof requires dis- 
missal, Bowcn v. Darden, 443. 

Process-Service of summons on non- 
resident by publication as  constitut- 
ing due process of law, McLean v. 
JfcLcan, 139 ; jurisdiction of the 
person can be acquired only by 
service or voluntary appearance, I n  
r e  Blaloek, 493; general appear- 
ance waives defects for want of 
valid summons or proper service, 
In re  Bldock, 493; alias and plu- 
vies summons necessary to prevent 
discontinuance, Hodges v. Ins. Co., 
289; issuance and time of service, 
Atwood v. Atrwod, 208; alias and 
plurics summons, A t m o d  v .  At- 
wood, 208 ; personal service without 
complaint, Braswell v. R. R., 640; 
service by publication, McLean v. 
McLenn, 139; Comrs. of Roxboro v. 
Bumpass, 190; service on corpora- 
tions generally, Lunzbcr Co. v. Sew- 
ing Machine Corp., 407; resident 
process agent, Lumber Co. v .  Sew- 
ing Machine Corp., 407; corpora- 
tions "doing business" here, Ibid; 
service on nonresident motorist, 
Bailey v. McPherson, 231; Davis v. 
Martini, 351 ; E d n g  a. Thompson, 
564; service and return, Atwood v. 
Atwood, 208; Lumber Co. v. Sewing 
Machine Corp . ,  407 ; amendment, 
Bailey v. VcPherson, 231. 
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P~ocess  Agent-Lumber Co. v. Sew- 
ing Machine Corp., 407. 

Prohibition-See Intoxicating Liquor. 
Property-Distinction between real 

and personal property, S. v. Hicks, 
511; malicious injury to, 8. u. 
Hicks, 31 ; 8. v. Hicks, 511. 

Prosecution of Appeal-Dismissal of 
appeal for failure to prosecute 
same, S. v. Hall, 310; S. v. Shedd, 
311. 

Proximate Cause-Ervin v. Mills Co., 
415 ; Anding of concurring aegli- 
gence not inconsistent with further 
finding that such concurring negli- 
gence was not sole proximate cause, 
Essick v. Lemingtm, 600; is ques- 
tion of law when sole reasonable 
inference deducible from evidence, 
Matheny v. Motor Lines, 673. 

Public Housing-In re Housing Auth- 
oritu, 649. 

Public Officers-De facto officers, Idol 
v.  Street, 730; bias, personal in- 
terest or want of good faith, Kist- 
lcr v. Board of Educatim, 400; I n  
re Housing Authority, 649:  right of 
taxpayer to maintain action to re- 
cover public funds, Branch v. Board 
of Education, 623; attack of va- 
lidity of official acts, Kistler v. 
Board of Education, 400. 

Public Policy-Contract for  division 
of land in consideration of chilling 
bidding a t  judicial sale held 
against, Lamm v. Crumpler, 717. 

Public Records-Record held not to 
show weather report was excluded 
from evidence, S. v. Bovender, 683. 

Public Schools-See Schools. 
Publication-Service of summons by, 

McLcun v. McLean, 139; Comrs. of 
Roxboro v. Bumpass, 190. 

Quantum Meruit-Plaintiff may not 
testify a s  to services rendered dece 
dent, Peek v. Shook, 259; cannot be 
asserted unless opposing party has 
received beneflts, Goldston Brothera 
v. Newkirk, 428. 

Qua shal - Indictment quashed for  
want of jurisdiction in  the court, 
S.  v. Wilkes, 645. 

Quasi Contract-Flying Service v. 
Martin, 17; Cfoldetm Brothers u. 

Ycwkirk. 428; plaintiff may not tes- 
tify as  to services rendered dece- 
dent, Peek v .  Shook, 259. 

Questions of Law and of Wct-Court 
may not determine contraverted is- 
sues of fact, Icenhour v. Bowman, 
434; inferences of fact are  for jury, 
Blake v.  C m ~ ! r d ,  480; credibility 
of witness is for jury, 8. v. Roy, 
5-78; proximate cause is ordinarily 
for jury, Ervin v. Milts Co., 417. 

Quit~ting Title--f:carbnro v. Morgan, 
450. 

Rccial Discrimination-In selection 
of grand and petit jurors, S. v. 
Brown, 202. 

Radio Station-Conspiracy to dyna- 
mite transformers of, S. v. Hicks, 
511. 

Railroads-Regulation of as  carriers, 
see Carriers ; accidents a t  crossings, 
Bmnett v. R. R., 212; J a m s  v. 
R. R., 591 ; Mf.7. Go. u. R. R., 661 ; 
injuries to p r s o n s  on or near 
track, Osborr~e v. R. R., 215; acci- 
dents a t  overpasses, Marshall u. 
R. R., 38. 

Handleman Schocll District-Selection 
of site for school, Kistler v. Board 
of Education, 400. 

Range of Lights-Duty of motorist 
to be able to stop within range of 
lights, MurshalL v. R. R., 38;  Chaf- 
fin v. Brame, 377. 

Rape-Murder committed in perpetra- 
tion of, S ,  a. ~Pogers, 390; assault 
with intent to commit, S. u. Mullis, 
542; conviction of less degree of 
crime, S. v. Roy, 558. 

Real Estate Rrok ers-See Brokers. 
Real Property-Malicious injury to, 

S. v. Hicks, 31. 
Receivers-Of insolvent corporation, 

Investment Co. u. Chemicals Lab- 
orator?/, 294 ; receivership of part- 
nership, Suretll Corp. v. Sharpe, 
642; preclusion of independent ac- 
tion by claimants, Surety Corp. v. 
Sharpe, 83 ; re6 training sale by re- 
ceiver, Suretll ("orp. v. Sharpe, 644; 
priorities, Bishsp u. Black, 333. 

Reception of Evidence--Evidence may 
be introduced after argument, S. v. 
Eagle, 218. 
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Reckless Driving-S. v. Lloyd, 227. 
Recommendation of Mercy-Right of 

jury to recommend life imprison- 
ment upon verdict of first degree 
murder, S. v. McMillan, 630. 

Record-Grouping of exceptions and 
assignments of error, Investmant 
Co. v. Chenticals Laboratory, 294 ; 
charge not in record presumed cor- 
rect, S. v. Hovis, 339; Supreme 
Court is bound by, S. v. Wood, 636. 

Hecusation-Of judge for personal in- 
terest or bias, Powder v. Davis, 699. 

Redemption-Limitation on right to 
redeem, Anderson v. Moore, 299. 

Redundant and Irrelevant Matter- 
Motions to strike, Clmzdler v. 
Mashburn, 277; Sprinkle v. Ponder, 
312 ; Council v. Diclcerson's, Inc., 
472; Trucking Co. v. Paune, 637. 

Reference-Consent reference, Keith 
v. Silvia, 328; compulsory refer- 
ence, Alston v. Roberts@?&, 309; 
pleas in bar, Alston v. Robertson, 
309; removal of referee, Keith v. 
Silvia, 328; review of report, Zbid; 
failure of referee to  find facts rela- 
tive to material question, Locklear 
v. Oxendine, 710. 

Reformation of Instruments-Grantor 
is necessary party, B w e n  v. Dar- 
den, 443. 

Registrar-Where election has been 
held, appeal from refusal to remove 
will be dismissed, Gordon o. Wal- 
lace, 85. 

Registration-Grantors' conveyance of 
part of land with easement over 
land8 retained is binding on own- 
ers of servient tenant by mesne 
conveyances, Waldrop v. Brevard, 
26; registration a s  constituting no- 
tice of fraud in substituting descrip 
tions in deed, Vail v. Vail, 109; 
deeds of gift not registered within 
two years become void, Sprinkle v. 
Ponder, 312; where parties are  bar- 
red by foreclosure decree time of 
registration of subsequent instru- 
ments is immaterial, McCollzrnz v. 
Snaith, 10;  rights of parties under 
unregistered instrument, Invest- 
ment Co. v. Chawzicals Laboratorg, 
294. 

Religious Societies-Action involring 
reversion of land no longer used by 
church lrc,ld to raise issues of fact 
tletermi~i;~blr by jury, Zcrnhour v. 
I~owman, 434; religious corpora- 
tiou may not be delegated powers 
of municipality, Lee v. Poston, 543. 

Remuinderuien-As necessary parties 
to tax foreclosure, Comtx of Rox- 
boro v. Bumpaes, 190. 

Res Ipsn Loquitur-Does not apply 
to pedestrian's fall on sidewalk, 
Rivers v. Wilson, 272; negligence 
may be inferred where accident 
would not have occurred in ordi- 
nary course, Edwards v. Cross, 354. 

Hes Judicata-King v. Neese, 132. 
Hescission of Instruments-See Can- 

cellation and Rescission of Instru- 
ments. 

Residence-See Domicile. 
Residuary Clause-Void devise falls 

into, Rmn v. Williams, 490. 
Residuary Estate-Deflned, Trust Co. 

v. Grubb, 22. 
Respondeat Superior-Master's lia- 

bility for servant's driving, see 
Automobiles. 

Restrictive Covenants-Starmount Co. 
o. Yernorial Park, 613. 

Resulting Trust-Fraud is necessary 
to have grantee declared trustee ex 
naaleficio, Bowen v. Dardm, 443. 

Retailer-Distributor sued for breach 
of implied warranty that salt sub- 
stitute was fit for human consump- 
tion held entitled to joinder of 
wholernler, Dnvis v. Radford, 283. 

Retrograde Amnesia-Resulting in 
lack of evidence as  to how accident 
occurred. I'ost v. Hall, 463. 

Eight of Way-At intersections, S, v. 
Hill, 61 ; Yost 2;. Hall, 463 ; Ma- 
theny r. Motor Lines. 673. 

Right Turn-On highway, Grimm v. 
Watson, 65. 

Robbery-Murder committed in per- 
petration of, S. v. Rogers, 390: 
definition, 8. v. Sipes. 633; suffi- 
ciency of evidence. Zbid. 

"Routew-As used in bus franchise 
statutes, UtiEities Corn. v. Coach 
Po. .  119. 
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S.R.1.-May not be enjoined from in- 
vestigating elections, Ponder v. 
Board of E l e c t i m ,  707. 

Sales-Distributor sued for breach of 
implied warranty that  salt  substi- 
tute was flt for human consumption 
held entitled to  joinder of whole- 
saler, Davis v. Radfwd, 283; con- 
ditional sales, see Chattel Mort- 
gages and Conditional Sales ; proof 
of sale a t  agreed price, delivery, 
and nonpayment establishes pimu 
facie case for seller, Jogce v. Sell, 
585. 

Salt-Distributor sued for breach of 
implied warranty that salt substi- 
tute was At for human consumption 
held entitled to joinder of whole- 
saler, Davis v. Radford, 283. 

Schools-Selection and purchase of 
school site, Kis tb r  v. Board of Edu- 
cation, 400; allocation and expendi- 
ture of funds, Branch v. Board of 
Education, 623. 

Sc.hool Bus-Action by pupil against 
driver of vehicle involved in col- 
lision with, Bryant v. Ice Co., 266. 

Srope of Employment-Within rule 
of liability of master for  injuries 
to third persons, King v. Motley, 42. 

Searches and Seizures-Presumed 
that statutory requirements have 
been met and that  where two war- 
rants were issued search was under 
valid warrant, S. v. Rhodes, 453. 

Self-Defense--8. v. Sally, 225; 8. v. 
Artis, 348. 

Self-Incrimination-Right not to be 
forced to incriminate self, S, v. 
Rogers, 390. 

Sentence-Suspended, S. v. Smith, 
68; S. v. Gibson, 691. 

Service-Of summons by publication, 
McLcan v. McLean, 139; Comrs. of 
Rozboro v. Bumpass, 190; where 
summons is not served within ten 
days alias may issue, Atwwod v. 
Atwood, 208; of process 011 non- 
resident motorist, Bai le?~ v. Mc- 
Pl~erson, 231; Davis r .  Martini, 
351; of summons on foreiqn cor- 
porations, Lumber ('0. r. Sewing 
Machine Corp., 407. 

Srrvient Highways-Yost v. Hall, 
463; Mathen y v. Motor Lines, 673. 

Share Croppers-Injury to resulting 
from runaway mule, Hobson v. 
Holt, 81. 

Shoring Up-Duty to shore up exca- 
vation, Clothzng Store v. Ellis Stone 
& Go., 126. 

Shorthand Statement of Composite 
Fact-Vaddox v. Rroum, 519, 

Sidewalks -- Negligence in mainte- 
nance of sidcvalks, Rivers v. Wil- 
son, 272 ; Blcfke v. Concord, 480. 

Signing of Jud gment--Sole exception 
and assignment of error to, Perkins 
v.  Sykes, 147 : Bailey v. McPhasm,  
231; Duke v. Campbell, 262; Lum- 
ber Co. v. Sswing Machinc Corp., 
407; Surety Corp. v. Sharpe, M2. 

Silicosis-Right to  compensation for, 
Duncan 2;. Carpentw, 422. 

Skidding-lour,rrigan v. Ice Co., 180. 
Sli~m Clearance-In re  Housi?ig Au- 

thority, 649. 
Soldiers and Sa llors--Whether soldier 

on active duty can acquire domicile 
here, qumre, XcLean v. McLean, 
139; testimo~ y that  intestate was 
veteran held incompetent in action 
for wrongful death, Joul-nigan v. 
I r c  Co., 180; soldier may testify he 
appeared as  witness in obedience to 
military orders, S. v. Hicks, 511; 
('ommission of crime under order of 
superior no defense, S. v. Rov, 558. 

Sclicitor-Remark of solicitor disap- 
proved but hcld not prejndicial, 8. 
v. Canrpo, 79; remark of solicitor 
ltcld improper and prejudicial, S. v. 
Eagle, 218; may argue deductions 
from demennw of witness, S. v. 
Mullis, 542. 

Special Appenr,mce-In re  Blaloek, 
493. 

Spfcinl Damages-Trucking Co. v. 
Pajlne. 637. 

Spwial Judge-Retired for disability 
is not emergency judge, Xotors 
Corp. v. Haguiood, 57. 

Spwd-Duty of motorist to be able 
to stop within range of lights, 
JlnmAall u. It. R., 38;  Chafln v. 
I2lSame, 377; hcld excessive under 
caircnmstnnces, EColliso+z v. Hicks, 
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99;  Rigga v. Motor Liws,  160; But- 
ler v. Atlen, 484; physical facts a t  
scene as  evidence of, Riggs v. Motor 
Lines, 160; opinion evidence a s  to 
speed of car, Harris v. Draper, 221. 

Spiral Stairway-Negligence of em- 
ployer in failing to provide safe 
stairway, Mints v. R. R., 607. 

Stairway-Negligence of employer in 
failing to provide safe stairway, 
Mints v. R. R., 607. 

Stakes-Held insufficient as  line or 
corner in establishing boundary, 
Brown v. Hodgcs, 617. 

Stnte Board of Elections-May not be 
enjoined from investigating elec- 
tion, Ponder v. Board of Elections, 
707. 

State Bureau of Investigation-Jlay 
not be enjoined from investigating 
elections, Ponder v. Board of Elec- 
tions, 707. 

State Highway Commission-Has au- 
thority to designate one highway 
as  dominant, Yost v. Hall, 463. 

States - Conclusiveness of foreign 
judgment, Willard v. Rodman, 198 ; 
I n  re  Blalock, 493 ; Allman v. Regis- 
ter, 531 ; jurisdiction of our courts to 
alter marriage status a s  between 
resident and nonresident, McLean 
v. McLean, 139; service of process 
on nonresident motorist, Bailey v. 
McPherson, 231; Davis u. Martini, 
361 ; Ezving v. Thompson, 564. 

Statute of Frauds-See Frauds, Stat- 
ute of. 

Statute of Limitations-See Limita- 
tion of Actions. 

Statnte of Uses-Pippin v. Barker. 
549. 

Statutes - Constitutional inhibition 
against passage of local acts, Idol 
v. Street, 730; general rules of con- 
struction, Duncan v. Carpenter, 
422; S. v. McMilla?~, 630; pari ma- 
teria, Duncan w. Carpenter, 422; I n  
re Blalock, 493. 

Steps-Negligence of employer in fail- 
ing to  provide safe stairway, Hintz 
v. R. R., 607. 

Streets - Electrocution of worker 
while building tramway across 
street, Essick 2.. Lexington, 600. 

Substituted Service-Service of sum- 
mons on nonresident by publication 
ns constitnti..g due process of law, 
.IlvLeun 1. .  i l r l e a n ,  134. 

Sudden Appeurance Doctrine - Of 
child 011 highway, Edzccrrdu v. Cross, 
3-4 ; Rogixter c. Gibbs, 456 ; Butler 
r .  All( 11, 484. 

Summon>--Service of by gublicatioi~. 
XcLcan c. JlcLcan, 139; Comr.8. of 
Roxboro c. R l ~ r n p f ~ s ,  190; service 
of 011 no~~resident  motorist, B a i l e ~  
2;. McPherswn. 231; Davis v. Mar- 
tini, 351; service of on foreign cor- 
porations, Lumber Co. v. Sewing 
Macl~ine Corp., 407; where sum- 
mons is not served within ten days 
alias may issue, Atwood v. Atwood, 
208. 

Superior Court J u d g e e s p e c i a l  judge 
retired for disability is not emer- 
gency judge, Motors Corp. v. Hag- 
zctood, 57; disqualification of judge 
for  personal interest or bias, Pon- 
der v. Davis, 699; see, also, Courts. 

Superior Courts - While Superior 
Court has no jurisdiction to revoke 
driver's license it  may suspend 
judgment on condition defendant 
does not drive, S, v. Smith, 68; 
termination of term of court, Green 
v. Ins. Co., 321; see, also, Courts. 

Supreme Court--Decision of, consti- 
tutes law of the case, Maddox v. 
Brown, 519; interpretation of de- 
cision of, Brown v. Hodges, 617: 
is bound by record. S. c. Wood. 
636. 

Suretyd~ip-Performance bond held 
indemnity contract and not one of 
suretyship. C a s u a l t ~  Co. c. Waller, 
.536. 

Surprise and Excusable Seglect- 
Setting aside default judgment for, 
Perkin8 c. Suke8, 147. 

Suspended S e n t e n c e s .  c. Smith, 68 ; 
S. c.  Gibson, 691. 

Tacking Possession-Locklcor 2;. Ox- 
endine, 710. 

Taxation-Right of taxpayers to 
maintain action to prevent alleged 
unlawful allocation of school funds, 
Branch v. Board of Edzccation, 623: 
income taxes, JIills Co.  1.. Sl~rrir. 
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71; attack o f  validity o f  tax, Gill 
V.  Smith, 50;  action t o  recover tax,  
Mills Co. v. Shaw, 71; foreclosure 
o f  tax lien, Camrs. of  Roaboro v. 
Bumpass, 190; right o f  U. S.  to  
priority against receiver for income 
taxes, Bishop v. Black, 333. 

Taxicabs-Hnjoining cab operators 
from transporting passengers on 
regular route, Utilities O m .  v. 
Johnson, 588. 

Telephone Conversations - Compe- 
tency o f ,  S. v. Hicks, 511. 

Tenant Farmers-Injury to tenant re- 
sulting from runaway mule, Hob- 
son, v. Holt, 81. 

Tenants in Common-Partition will 
be dismissed where there is valid 
will, Burchctt v. Maaon, 306; sale 
for partition, Seatmll v. Seauxtl, 
733; tenant in  common can recover 
entire tract against third person, 
Locklear v. Omendine, 710. 

Tender-Necessity o f  tender o f  deed 
by vendor to recover for purchaser's 
breach o f  contract, Aiken u. Bn- 
drew%, 303. 

"Territory"-As used in bus franchise 
statutes, Utilities Corn. v. Coach 
Co., 119. 

T h e f t  Insurance-Dealer's t h e f t  pol- 
icy on cars, Motor Go. v. Ins. Co., 
251. 

Threats-As competent to  show in- 
tent and motive, 8. v. Hicks, 511. 

Through Highways-Yost v. Hall, 
463. 

Timber-Whether sale o f ,  would aid 
partition should be considered by  
court, Seawell v. Seewell, 735. 

Tobacco-Prosecution for larceny o f ,  
8. v. Alston, 341. 

Tort-Feasors-Joinder o f .  Clothing 
Store v. Ellis Stone & Co., 126. 

Torts-Distinction between tort and 
breach o f  contract, Council v.  Dick- 
wso~t 's ,  Inc., 472; joinder o f  joint 
tort-feasors, Clothing Store v. Ellis 
Stone & Co., 126; of  municipal cor- 
porations. see Municipal Corpora- 
ttons; o f  carriers, see Carriers; 
accidents at grade crossings and 
underpasses, see Railroads ; negli- 

gence, see Negligence ; negligence in 
driving vehicles, see Automobiles. 

Towns-See Municipal Corporations. 
Tracks-Footpri:nts, S. v. Rogers, 

390. 
Tramway-Electrocution o f  worker 

while building tramway across 
street, E'ssick v. Lexingtm, 600. 

Transactions or Communications with 
Decedent-Testimony as to, Peek v. 
Shook, 259; Sprinkle v. Ponder, 
312. 

Transformers-C:onspiracy t o  dyna- 
mite transformers o f  radio station, 
8. v. Hicks, 5:Ll. 

Trespass to T r y  Title-Burden is on 
plaintiff to  prove title in himself, 
Locklear v. Oa:endine, 710. 

Trespasser-Duty o f  Railroad to tres- 
passer on track, Osborne v. R. R., 
215. 

Trial-Trial o f  criminal cases, see 
Criminal Law and partlcular titles 
o f  crimes ; t r ~ a l  o f  particular ac- 
tions, see particular titles o f  ac- 
tions; course and procedure in gen- 
eral, Keith v. Silvia, 328; Goldston 
Brothers v. Newkirlc, 428 ; argument 
and conduct o f  counsel, Yost v. 
Hall, 463: questions of  law and 
o f  fact, Icenh~mr v. B o m n ,  434; 
Blake v. Cmzcord, 480; nonsuit, 
Jwrnigan v. Ice Co., 180; Ervin v. 
hlills Co., 413 ; Register v. Cibbs, 
456; Butler v. Allen, 484 ; Joyce v. 
Sell, 585; Marldox v. Brown, 519; 
Vail v. Vuil, 109; Fluing Service a. 
Martin, 17;  I'oust v. Loan Asso., 
33;  directed verdict, Banders v. 
Hamil tm,  175; instructions, Fish 
Co. v. Snowden, 269; Flying Bervice 
v, Martiif, 1 7 ,  Chambers v. Allen, 
195 ; Harris v. Draper, 221 ; Dillard 
v. Brown, 551 ; Blake v. Concord. 
480; 117 rc 'IVill of  Tatum, 723: 
issues, Dillard r .  Brown, 551; Mfg. 
C'o. v. R. R., 661; verdict, Essick v. 
Lexington. 600 : new trial for newly 
discoverecl eridence, Green v. Ins. 
Po. ,  321: for excessive award, 
.Ilintz v. R. R , 607. 

Trucks-See Bu tomobiles. 
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Trustee Ex Maletlcio-Fraud is neces- 
sary to have grantee declared, 
Bowm v. Dwden, 443. 

Trusts-Constructive trust, Bowen v. 
Dwden., 443; vesting of title, Car- 
ter v. Kempton, l; merger of legal 
and equitable estates, Pippin v. 
Barker, 549; duties of trustee, 
Erickson v. Starling, 539; power of 
trustee to  sell, Pippirt v. Barker, 
349; rights and remedies of bene- 
ficiaries, Eficksort v. Stwling, 539; 
modification of trust under equi- 
table jurisdiction, Carter v. Kemp- 
ton, 1. 

Underpass-Collision at ,  Marshall v. 
R. R., 38. 

Unions - Arbitration of disputes, 
Chair Go. v. Funl/iture Workers, 46. 

United States-Right of, to priority 
against receiver for income taxes. 
Bishop v. Blnck, 333. 

Unlighted Vehicles-Hitting unlighted 
parked vehicle on highway, Chaf- 
f i g &  v. Brame, 377. 

Uses, Statute of-Pippin v. Barker, 
549. 

Utilities Commission-Eujoining cab 
operators from transporting passen- 
gers on regular route, UtiZities 
Com. v. Johnson, 588; bus fran- 
chises, Utilities Com. v. C m h  Co., 
119; certificate of convenience to 
housing authority, I n  re Housing 
Authority, 649; appeals, Utilities 
Corn. v. Coach Co., 119 ; Utilities 
Corn. v. R. R., 363. 

Variance--Nonsuit for, Flying Serv- 
ice v. Martin. 17; S. v. Hicks, 31 ; 
8. v. Rog, 558; fatal variance be- 
tween allegation and proof requires 
dismissal, Bowen v. Darden, 443. 

Vendor and Purchaser-Failure of 
purchaser to perform as affecting 
broker's right to commissions, 
Goldston Brothers v .  Newkirk, 428 ; 
damages for breach of contract by 
purchaser, Ailcen 2;. dnderson, 303. 

Venue-Action against municipality, 
Lee v. Poston, 546: actions against 
administrator, Evans v. Morrow, 
562. 

Verdict-Directed verdict, Sanders v. 
Hamilton, 175; on motion for di- 

rected verdict only sufficiency of 
evidence and not its weight o r  cred- 
ibility is presented, S. v. Houis, 
359; held not conflicting, B a t e m  
v.  Bateman, 337; flnding of concur- 
ring negligence not inconsistent with 
further finding that such concur- 
ring negligence was not sole proxi- 
mate cause, Essiok v. Lexington, 
800; motion to set aside as  en- 
cessive, M i n t s  v. h?. R., 607; error 
cured by, Harria c. Draper, 221; 
DeTYeeec v. Belk's Department 
Store, 281 ; 8. v. Arfis, 348; Bcenic 
Stages v. Lowther, 655. 

Vested and Contingent Interests- 
Carter v. Kempton, 1. . 

Veterans-Testimony that intestate 
was veteran held incompetent in 
action for wrongful death, Journi- 
gan v. Ice Co., 180. 

Vicious Propensity - Liability of 
owner for vicious propensity of 
animal, Sellers v. Morris, 560. 

Voluntary Confession-S. v. Rogers, 
390. 

Waiver-Of non-performance of ante- 
cedent obligations of contract, 
Goldston Brothers v. Newkirk, 428. 

Warrant-See Indictment and War- 
r a n t ;  "John Doe" warrant, S. a. 
Rhodes, 453. 

Warranty - Distributor sued for  
breach of implied warranty that 
salt substitute was flt for human 
consumption held entitled to  join- 
der of wholesaler, Davis v. Rad- 
ford, 283. 

Water Meter Box-Fall of pedestrian 
over, Rivers v. Wilson, 272. 

Weather Reports-Record held not to 
show weather report was excluded 
from evidence, S. v.  Bovender, 683. 

"Westsal" - Distributor sued for 
breach of implied warranty that 
salt substitute was fit for human 
consumption held entitled to join- 
der  of wholesaler, Davis v. Rad- 
ford, 283. 

Whiskey-See Intoxicating Liquor ; 
drunken driving, see Automobiles ; 
solicitor may not exhibit to jury 
bottle not introduced in evidence, 
S. v.  Eagle, 218. 
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Wholesaler - Distributor sued for 
breach of implied warranty that 
salt substitute was fit for human 
consumption held entitled to  join- 
der of wholesaler, Davis v. Rad- 
fovd, 283. 

Widows-Action to remove claim of 
dower as  cloud on title on ground 
that puroprted marriage was void, 
Scarboro v. Morgan, 449. 

TT'ills-Construction and operation of 
trust estates, see Trusts ; definite- 
ness, Burchett v .  Mason, 306; laches 
and limitations on caveat proceed- 
ings, Burchett v.  Mason, 306; 
mental capacity, I n  re Wil l  of 
Johnson, 570; In re Wil l  o f  Tatum, 
723 ; general rules of construction 
of wills, I n  ye Will of Johnam, 
570; Seawell v. Seawell, 735; pre- 
sumption against partial intestacy, 
Renn v. Williams, 490 ; Seawell u. 
Seawell, 735 ; vested and contingent 
remainders, Carter v. K e m p t o ~ ,  1 ; 
designation of amount or share of 
beneficiaries, Trust Co. v. Grubb, 
22; Seuwelz v. Seawell, 735; resid- 
uary estate, Trust Co. v. Grubb, 22; 
Renn v. Williams, 490. 

Wine-Election on question of legaliz- 
ing sale may not be held within 
sixty days of another election, Fer- 
guson v. Riddle, 54. 

Witnesses-May not testify as  to in- 
tent of another, Hoeper v. Cas- 
ualty Co., 154; testimony a s  to 
transactions with decedent, Pt'ek 2;. 
Rhook, 259; Sprinkle v .  Ponder, 
312; right of defendant not to tes- 
tify, S.  v. Bovender, 683; opinion 
testimony a s  invading province of 

jury, S. v. Cuthrell, 274; nonexpert 
may testify a s  to  mental capacity 
of testator, I n  re Will o f  Taturn, 
723; fact that answer is not respon- 
sive does not render testimony in- 
competent, I n  re TVill o f  Tatum, 
723; may testify that bus would 
hare passed motorcycle had i t  con- 
tinued in straight line, Yuddox  v. 
Brown, 519; medical experts may 
testify as  to probable cost of future 
operations needed, Diclcson v. Coach 
Go., 167; exlpert testimony a s  to 
whether injury aggravated pre-ex- 
isting infirmil y, Anderson v.  Motor 
Co.. 372; testimony ns to footprints. 
N. a. Rogers, 3 9 0 ;  demeanor of wit- 
ness is in elidence and is proper 
subject of ccmment, S. v. Mullis. 
542; evidence competent to corrob- 
omte witness, S. v .  Rogers, 390; S. 
u. Bridgers, 577 ; S. v. Wood, 636; 
S. v. Bovmdw,  683; 8. 1..  Cibson, 
691; rule that party nlur not im 
peach own witness, Uatheny 2;. M0- 

tor Lijics, 67'3 ; cross-examination 
of. S. v. Hicks, 511; Maddox v. 
BIYJLCTI ,  519; court's remarks and 
direction to, as  constituting ex- 
pression of opinion, S. v. Cartfr,  
581; arrest of witnesses a s  im- 
l~eachment of their credibility, 8 .  
1. .  A'imf)ao?z, 438; instructions on 
vharacter evidence of defendant, 8. 
v. Rridgers, 5'77 ; S. v. Wood, 636. 

Worlrmen's Compensation Act-See 
Master and !Servant. 

Wrist Watch-Worn by deceased a t  
time of homicide held competent in 
evidence, S. 2'. Rogere, 390. 

\ \ ' r o ~ ~ g f ~ ~ l  De:~tl.-See Death. 



ANALYTICAL INDEX. 

ACTIONS. 

8 8. Commencement of Action. 
While a n  action is commenced by the issuance of summons, G.S. 1-88, defend- 

ant's rights a r e  unaffected by the pendency of the action until he is brought into 
court by proper service of process or acceptance of service or general appear- 
ance. Hodgea u. Ina. Co., 289. 

8 10. Pendency, Discontinuance and  Termination. 
Where plaintiff, who has commenced his action prior to the bar of the statute 

of limitations, fails to obtain valid service upon defendant, he is required to 
sue out aliaa or pluries summons if he desires to prevent a discontinuance. 
G.S. 1-95. Hodges u. Ins. Co., 289. 

Rendition of judgment does not terminate a n  action but the action remains 
pending until judgment is satisfied, and is open to motion for execution, for 
recall of execution, to determine proper credits and for other matters relating 
to the existence of the judgment or the amount due thereon. Anderson u. 
Moore, 299. 

ADOPTION. 

8 4. Nature of Proceedings, Jurisdiction and  Venue. 
Adoption proceeding is before the clerk of the Superior Court. I n  re Blalock, 

493. 

8 8. Preliminary Orders. 
An interlocutory order tentatively approving the adoption of a minor and 

expressly providing that the minor should remain a ward of the juvenile court, 
entered by the clerk upon the consent of the child's mother, does not oust the 
jurisdiction of the domestic relations court theretofore obtained in a proceeding 
for the custody of the child upon its adjudication that  the child was a ward 
of the State. Furthermore, under G.S. 7-103 the domestic relations court would 
be included in the term "court" a s  used in the clerk's order. "Tentative" and 
"tentatively" defined. G.S. 110-23. I n  re Blalock, 493. 

Cj 10. Conclusiveness and  Effect of F ina l  Decree. 
Foreign decree of adoption of child domiciled here, entered upon suppression 

of facts, held void. I n  re  Blalock, 493. 

ADVERSE POSSESSION. 

§ 3. Adverse Character of Possession i n  General. 
A grantee's occupation of land beyond the boundary called for in his deed 

under the mistaken belief that it  belonged to him is not adverse to the true 
owner, since it is the intent to claim against the true owner which renders the 
entry and possession adverse. Gibson v. Dudley, 255. 

Every possession of land is presumed to be under the true title and permis- 
sive rather than adverse. Ibid. 

8 7. Tacking Possession. 
A daughter stands in privity to her father, and may tack his adverse posses- 

sion to her adverse possession. Locklear v. Oaendine, 710. 
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ADVERSE POSSESSION-Contir~ud. 

Q 9b. Presumptive Possession t o  Outermost Boundaries of Deed. 

Presumptive possession to the outermost boundaries of a deed under which 
a party claims cannot extend to that  part of the land which is in the actual and 
hostile possession of another. Locklear v. Ozeudine, 710. 

Q 9c. Color of Title-Fitting Description t o  Land. 

h party claiming under color of title must fit the description in the deed to 
the land claimed. Locklear v. Oxendine, 710. 

ANIMALS. 

Q 2. Liability fo r  Damage Inflicted by Domestic Animals. 
I n  order for the owner or keeper of a mule to be liable for an injury inflicted 

by the animal it  must be alleged and proved that the animal possessed a vicious 
propensity and that  the owner or keeper knew or shoulcl have known thereof, 
and where the complaint contains no such allegations it is demurrable not- 
withstanding other allegations that the are11 selected by the keeper for auction 
of the animal was congested due to overcrowding so that  plaintiff could not 
move out of the way. Sellers v. Morrie, 560. 

APPEAL AND ERROR. 

Q 2. Judgments  and  Orders Appealable. 
The trial court overruled demurrer and, in the exercise of its discretion, 

allowed plaintiff time to amend the complaint. Defendimts excepted and ap- 
pealed. Held: The exception is, in effect, to the refusal to dismiss the action, 
from which no appeal lies, and the appeal will be dismissed as  premature. 
Gill v. Smith, 86. 

Q 3. Part ies  Who May Appeal. 
Defendant has no right of appeal from :i judgment nhich is entirely in its 

favor. IZooper v. Casualtg Co., 154. 
Ordinarily, persons who a re  dismissed as  additional parties defendant and 

therefore do not participate in the trial and a re  not parties thereto, may not 
appeal from the judgment upon exception to the issues submitted. Ewsirk v. 
Lexington, 600. 

6b. Time of Objecting and  Excepting. 

Where the court enters an order directing payment by the receiver of a 
certain item, a n  exception talien to u subseclnent order in the proceedings 
entered after the claim had been paid under the prior order, is too late to 
present the correctness of the order of payment. Z~rvcstnzent Co. 0. Clrc~~uicv~lx 
Laboratoru, 294. 

Q 6c (3). Exceptions t o  Findings o r  t o  Judgment  on Findings o r  to  Judg- 
ment. 

A general exception to the findings of fact is insufficient, but appellant must 
point out with particularity the Andings excepted to. P e r k i ~ ~ s  v. Sllkes, 147. 

An exceptive assignment of error to the judgment presents only whether 
the facts found are  sufficient to support the judgment and whether error in 
mntters of lam appear upon the face of the record. Zbid. 
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A sole assignment of error to the rendering and signing of an order presents 
the single question whether the facts found a re  sufficient to support the order, 
and does not bring up for review the findings or the evidence upon which they 
a re  based. Bailey v. JlcPherson, 231. 

A sole assignment of error to the sustaining of a demurrer filed in the cause 
presents the question a s  to whether error of law appears upon the face of the 
record. Duke v. Campbell, 262. 

Exceptions to the findings of fact and to the denial of requests for special 
findings, challenge the sufficiency of the evidence to support the findings at-  
tacked. Davis v. Martini, 351. 

A sole exception to the signing of the judgment presents only whether the 
facts found by the trial judge support the judgment and whether error in 
matters of law appear upon the face of the record. and does not bring up for 
review the findings of fact or challenge the sufficiency of the evidence upon 
which they are  based. Lumber Co, v. Sewing diackine Go., 407; I n  re  Blnlock, 
493. 

Where the sole exception is to the entering and signing of the order appealed 
from, it  will be presumed that the court found facts sufficient to support its 
judgment and the judgment will be affirmed when it  is regular in form anti 
no error is made to appear 011 the face of the record. Surety Gorp. v. Sharpe, 
642. 

Where the evidence is not brought forward in the record it  will be presumed 
that there was competent evidence to support the court's findings of fact. In  re 
Housing Authority, 649. 

6c (6) .  Exceptions to Statement of Contentions or Evidence. 
An exception to the statement of the contentions of the opposing party will 

not be considered when the matter is not brought to the court's attention by 
the aggrieved party in time to afford opportunity for correction. Dickson v. 
Coacl~ Go., 167. 

Where inadvertence in statement of evidence is brought to court's attention 
a t  the time, failure of court to make correction entitles appellant to a new trial 
upon exception. I iarr is  v. Draper, 221. 

8 lOa. Necessity for "Case on Appeal." 
An esception to the order for the disbursement of the funds remaining in the 

hands of the receiver in accordance with the receiver's report theretofore filed, 
to which no exception was taken, presents the correctness of the judgment for 
review, and the alleged error being presented by the record proper, no case on 
appeal is required. Bishop v. Black, 333. 

g 14. Powers of and Proceedings in Lower Court After Appeal. 
The signing by the presiding judge of the appeal entries, fixing and settling 

the contents of the case on appeal, eo instatzti remores the matters involved 
from the jurisdiction of the Superior Court and transfers jurisdiction to the 
Supreme Court pending appeal, and thereafter the Superior Court is functuv 
oflcio and has no jurisdiction to consider a second motion involving the same 
matters, and an order upon such second motion is a nullity. bail el^ v. Mc- 
Pherson, 231. 

After appeal from final judgment the trial court is without authority to hear 
a motion in the cause, even during the term. Greeu v. Ins. Co., 321. 
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APPEAL AND ERROR-Conti~~ucd. 

f, Z1. Grouping of Exceptions and  Assignments of Eirror. 
Where the exceptions and assignments of error are  not grouped as  required 

by Rule of Practice in the Supreme Court :t9 ( 3 ) ,  the appeal may be dismissed. 
Investment Co. v. Chemicals Laboratorfj, 294. 

f, 24. Necessity of Exceptions t o  Support Assignments of Error. 
Where there is no exception to a n  order, and the record does not include a 

copy of the order, the correctness of the order cannot be reviewed. Investment 
(70. v. Chemicals Laboratory, 294. 

f, 29. Abandonment of Exceptions by Fai lure t o  Discuss in t h e  Brief. 
Exceptions not discussed in the brief a re  deemed abandoned. Rule of Prac- 

tice in the Supreme Court No. 23. scenic Ntages v. Lozother, 555. 

5 31d. Dismissal for  Want  of, o r  Defective Briefs. 
Where there are  no assignments of error and no exceptions are  brought for- 

ward in appellant's brief, the appeal will be dismissed. Goldston Bros. v. 
Newkirk, 428. 

Where one appellant fails to ale  brief, such failure works an abandonment 
of his assignments of error except those appearing upon the face of the record 
which a re  cognizable ea mero tnotu, and where no such error appears and his 
counsel expressly states that  he has abandoned his appeal, his appeal will be 
dismissed. Dillard v. B r o ~ r z ,  351. 

8 M e .  Dismissal on Ground Tha t  Question Presented Has  Become Moot. 
The rule that  a n  appeal from the refus:tl to restraiii the holding of an elec- 

tion will be dismissed a s  academic when the election has been held pending 
appeal does not apply when plaintiffs also assert that  if the election were held 
i t  would be void and that  if the election went against the legalized sale of beer 
and wine they would suffer irreparable property and monetary loss for which 
they would have no adequate remedy a t  law. Ferguson v. Riddle, 54. 

Appeal from the denial of certioravi in proceedings protesting the manner 
in which a registrar was performing his duties and seeking the removal of 
members of the county board of elections for alleged failure in their duties in 
regard to the appointment of the registrar and their action on the protest, 
will be dismissed as  academic when the registration period fixed by law has 
expired and the dates fixed for holding the elections hare  passed pending the 
appeal. Gordon v. Wallace, 55. 

Where the questions sought to be presented become ,moot as  of the time for 
decision, the appeal will be dismissed. In re Will of Jolmson, 5'76. 

Where a n  act sought to be restrained has been done pending appeal, the 
question becomes moot and the appeal will be dismissed. Surety Corp. v.  
Sharpe, 644. 

8 37. Defects Cognizable Ex  Mero Motu. 
Where i t  is manifest from the public records of wltich the Supreme Court 

will take judicial knowledge that  the person holding the term of court at which 
the judgment appealed from was rendered was not a qualified judge, the 
Supreme Court will vacate the judgment ex mero mot% Whether the parties 
themselves could have interposed any valid objection to the proceeding as  being 
less than de faeto, not presented or decided. Motors Gorp. v. Haywood, 57. 



N. C.] SNALYTICAL INDEX 

APPEAL AND ERROR-Continued. 

Where it  is apparent on the record that  the lower court was without juris- 
diction to enter a n  order, the Supreme Court will declare it a nullity e r  mero 
motu. Bailey v. McPherson, 231. 

Where error is manifest on the face of the record the Supreme Court may 
correct i t  ex mero nzotu. Duke v. Campbell, 262. 

8 38. Presumptions and Burden of Showing Error .  
The judgment of the lower court is presumed correct and the burden is upon 

appellant to show error. Gibson v .  Dudley, 255. 
The presumption is in favor of the correctness of the judgment of the lower 

court, and appellant has the burden of showing prejudicial error. I n  re  Will 
of Jol~nson, 570. 

8 39a. Prejudicial and  Harmless Er ror  in General. 
Alleged errors which do not challenge the validity of the trial in respect to 

the verdict as  rendered must be deemed immaterial and harmless. Yost c. 
Hall, 463. 

A judgment will not be disturbed for error which is too attenuate to have 
affected the outcome of tlie trial. Scetlic Stages v. Lowtlier, 356. 

Appellant must make prejudicial error plainly appear and it  is insufficient 
merely to cast doubt upon the accuracy of the judgment of the lower court. 
I n  re  Will of Johnson, 370. 

g 39b. Er ror  Cured by Verdict. 

Where excluded evidence is germane to the issues of negligence and con- 
tributory negligence, error in its exclusion cannot be rendered harmless by the 
verdict when only one of these issues is answered in favor of the party offering 
the testimony. H a n d  v. Draper, 221. 

Appellant may not complain of alleged error relating to a n  issue answered 
in his favor. DeWeese v. Belk's Department Store, 281; Scenic Stages v. 
Lowther, 566. 

8 30c. Er ror  Harmless Because Appellant Not Entitled t o  Relief on  Any 
Aspect. 

The contention of defendant that  the judgment of tlie lower court in its favor 
should be sustained notwithstanding error because in any event defendant 
~vould be entitled to nonsuit on the issue of contributory negligence, cannot be 
sustained when the question of nonsuit is not presented on the appeal. James 
v. R. R., 591. 

8 39e. Harmless and  Prejudicial Er ror  i n  Admission o r  Exclusion of 
Evidence. 

Exception to the admission of evidence cannot be sustained when it  appears 
that  testimony of the same import was theretofore admitted without objection. 
Qibba v. Armstrong, 279. 

The exclusion of evidence will not be held for reversible error when it  does 
not appear what the testimony of the witness would have been. Ibid. 

8 392. Harmless and  Prejudicial Er ror  in  Instructions. 

Where the court: instead of correcting an inadvertence in the statement of 
the testimony upon a crucial point, states that the narrative was in accordance 
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with the court's recollection, and the error is emphasized by the interjection 
of counsel for the opposing party that the narrative was in accordance with his 
recollection also, the error cannot be held cured by the court's instruction that 
the jury should take its own recollection of the evidence and not that  of the 
court or counsel. Harris 2;. Draper, 221. 

Exception to charge will not be sustained when the charge construed con- 
textually is without substantial error. Gibbs v.  Armstrong, 279. 

Error in  charge on burden of proof is prejudicial. James v. R. R., 591. 

40d. Review of Findings of Fact. 
!rhe findings of the trial court upon motion to set asidle a default judgment 

for surprise or escusable neglect a re  conclusive on appeal when supported by 
evidence. Perkins v. Sykes, 147. 

Facts found by the trial court under a misapprehension of law are  not bind- 
ing on appeal, and in such instance the facts will be set aside and the cause 
remanded to the end that the evidence be considered in its true legal light. 
Ibid. 

The findings of fact of the trial court are  conclusive on appeal when they 
a re  supported by competent evidence notwithstanding there may be evidence 
to the contrary also, i t  being the function of the trial cowt  to weigh the con- 
tradictory affidavits and to determine for itself the crucial issues of fact 
involved. Dacis v.  Marti?? i, 351. 

Finding which amounts to a conclusion of law is not binding on appeal. 
Allman v. Register, 831. 

A finding by the trial court that  a t  the time in question the son was oper- 
ating the parent's car in this State within the purview of' the "family-purpose 
doctrine" so as  to render the nonresident parent subject I:O service under G.S. 
1-105, is conclusive when supported by evidence. Ewing v. Thompson, 564. 

§ 40e. Review of Jury's Verdict. 
The verdict of the jury upon controverted issues of fact is conclusive in the 

absence of prejudicial error of law committed in the trial of the cause. Morris 
v. Wrape, 462. 

§ 401. Review of Orders on Motions to Strike. 
Esception to refusal of motion to strike certain allegations from the com- 

plaint overruled on this appeal. King v. Mot leu ,  42. 
IJpon appeal from the refusal of the court to strike allegations from a plead- 

ing, the Supreme Court will not attempt to chart the coursle of trial in advance 
of the hearing. Clothi?~g Sto9.e u. Ellis Stone Co., 126; Twcking Co. v. Payne, 
637. 

Where the refusal of a motion to strike certain allegations from the adverse 
party's pleading is not appealable, movant niay preserve :his exception and on 
his appeal from final judgment the esception will be sustained when the matter 
sought to be stricken is irrelevant to the issue involved in the case. G.S. 1-153. 
Sprinlcle u. Ponder, 312. 

E:xception to the refusal to strike certain allegations from the complaint upon 
motion aptly made will be sustained when the matter is irrelevant and its 
retention in the pleading will cause harm or injustice to movant. Coztncil 2;. 

Dickerson's, Inc., 472. 
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g 5 l a .  Law of the  Case. 
A decision of the Supreme Court on a former appeal constitutes the law of 

the case, both in subsequent proceedings in the trial court and on subsequent 
appeal. Maddox v. Brown, 519. 

Where, in granting a new trial, the Supreme Court expressly holds that the 
evidence was sufficient to be submitted to  the jury, a motion to nonsuit in the 
subsequent retrial may be properly granted only if the evidence a t  the retrial 
varies in some material aspect from that  offered on the first trial, and vari- 
ances, discrepancies, omissions and additions in the evidence upon the second 
trial cannot justify nonsuit therein when such dMerences relate solely to minoq 
details and the evidence a t  both trials is substantially the same. Ibid. 

g 61c. Construction and  Interpretation of Decisions of Supreme Court. 
An opinion of the Supreme Court must be considered with a view to the case 

in which i t  was delivered. Brown v. Hodges, 617. 

APPEARANCE. 

8 1. Distinction Between Special a n d  General Appearance. 
Whether a n  appearance is special or general is to be determined not by its 

form but by its character ; a n  appearance for the purpose of testing the juris- 
diction of the court over the person of defendant is a special appearance, and 
a n  appearance for the purpose of invoking the judgment of the court in any 
manner on any question other than that of jurisdiction of the court over the 
person of defendant, such a s  the court's jurisdiction over the subject matter, is 
a general appearance. I n  r e  Blalock, 493. 

A purported special appearance in a n  adoption proceeding for the purpose 
of moving to dismiss for want of jurisdiction of the court orer  the minor child, 
the subject of the proceeding, is a general appearance waiving want of service 
upon movants. Ibid. 

g 2b. Effect of General Appearance. 
A general appearance waives any defects in the jurisdiction of the court for 

want of valid summons or of proper service. I n  re  Blalock, 493. 

ARBITRATION AND AWARD. 

g 1. Nature and  Requisites of Proceedings in General. 
The provisions of G.S. 1-544 et seq. a re  cumulative and concurrent to common 

law arbitration. Chair Co. v. Furniture Workers, 46. 

8 13. Validity a n d  Attack of Award. 
An award is always open to attack on the ground that  arbitrators exceeded 

their powers. Chair Co. v. Furniture Workers, 46. 
In  determining the validity of the decision of arbitrators the question is not 

whether they acted wisely but whether they went beyond the limits established 
by the agreement between the parties, and a decision within the terms of the 
agreement to arbitrate and the particular grievance submitted to them is final 
and binding upon both parties. Ibid. 

Whether Christmas falling on a Sunday should be counted as  day worked 
under contract with union held within question arising under the agreement 
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and within the particular grievance submitted, and therefore decision of 
arbitrators is final. Ibid,.  

Award of arbitrators rendered in accordance with policy agreement may not 
be attacked for want of notice to mortgagee named in loss payable clause. 
Green v. Ins. Co., 321. 

ARMY AND NAVY. 

§ 3. Prosecution of Servicemen for  Crime i n  State  Courts. 
Duty of soldier to obey orders of superiors refers to 1,awful commands relat- 

ing to military duty, and contention of soldier he commj tted assault on female 
under his sergeant's orders held no defense. S. v.  Rau, 558. 

ARSON. 

§ 6. Competency and Relevancy of Evidence. 

In  a prosecution under G.S. 14-62 it is reversible error to admit opinion testi- 
mony that  the fire was of incendiary origin since the facts constituting the 
basis for such conclusion are  so simple and readily understood that  it  is for 
the jury to draw the conclusion from testimony as  to the facts, and therefore 
the conclusion is not the subject of opinion testimony. S, v.  Cuthrell, 274. 

9 7. Burden of Proof and  Sufflciency of Evidence. 
Defendant's plea of not guilty in a prosecution unde~! G.S. 14-62 places the 

burden upon the State to prove ( 1 )  the fire, ( 2 )  that i t  was of incendiary 
origin, ( 3 )  and that  defendant was connected with the crime. S. v. Cuthrell, 
274. 

ASSAULT. 

§ 13. Sufflciency of Evidence and  Nonsuit. 
Circumstantial evidence which establishes motive and a n  opportunity of 

defendant to have committed the offense, and threats made by defendant 
against the victim of the secret assault, without evidence connecting defendant 
with the actual execution of the crime, is insufficient to overrule defendant's 
motion to nonsuit, since the circumstances are  entirely consistent with defend- 
ant's innocence. S. v.  Jarrell, 741. 

Where in a prosecution for assault with a deadly wt?apoa, the State intro- 
duces testimony of a witness that he was plowing with defendant a t  the time 
they heard a shot, the only shot fired that morning in th,? vicinity so fa r  a s  the 
evidence revealed, and also testimony of a statement made by defendant that 
he knew nothing of the shooting, and there is no evidence directly contrary 
to this testimony. lreld, the State's own evidence establishes a defense by wit- 
nesses offered by it and presented as  worthy of belief, and defendant is entitled 
to a ra i l  himself of such defense on motion of nonsuit. G.S. 14-32. Ibid. 

ATTORNEY AN11 CLIENT. 

§ 8. Duration and Termination of Relationship. 
An attorney retained generally to conduct a n  action enters into an entire 

contract to follow the proceeding to its termination, and he may not withdraw 
from the case except by leave of court for sufficient cause after reasonable 
notice has been given the client. Perkills 0. Sllkes, 146. 
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AUTOMOBILES. 

9 7. Safety Statutes and  Ordinances i n  General. 
The violation of a public statute regulating the operation of motor vehicles 

on a public highway constitutes negligence, and is actionable if the proximate 
cause of the injury. Erwbt c. XiUs Co., 415. 

§ 8c. Turning. 
The violation of either of the requirements of G.S. 20-154 that a motorist 

before turning to the right or left from a direct line on the highway must first 
exercise reasonable care to ascertain that  such movement can be made in safety 
and shall give the appropriate statutory signal of his intention to make a turn 
is negligence per se and is actionable if i t  proximately causes injury. Grimm 
v .  Watson, 65. 

A motorist malting a left turn on the highway is not only required by statute 
to give the statutory signal during the last flfty feet traveled, but is also re- 
quired first to exercise reasonable care to ascertain that the movement can 
be made in safety, G.S. 20-154, and further is under the coninlon law duty to 
esercise that  degree of care which an ordinarily prudent person would esercise 
under like conditions to avoid injury to others. Ervin v. Mills Co., 415. 

§ 8d. Park ing  and  Parking Lights a n d  Duty to  Be Able t o  Stop Within 
Range of Lights. 

The rule that  a motorist traveling a t  nighttime must not exceed a speed a t  
which he can stop within the distance that objects can be seen ahead of him 
on the highway is not a rule of thumb but requires of him only that he exercise 
that degree of care for his own safety which a reasonably prudent person 
would exercise in like circumstances and be able to stop before striking an 
object on the highway which he sees or should see in maintaining a proper 
looltout and attention to the road, but not that  he should be able to bring his 
automobile to a n  immediate stop upon the sudden arising of a dangerous situa- 
tion which he could not reasonably have anticipated, or require him to see that 
which is invisible to a person exercising due care. Chafln v. Brame, 377. 

The duty of a motorist to exercise that degree of care for his own safety 
which a n  ordinarily prudent person mould exercise under similar circumstances 
requires him to keep a reasonably careful lookout and to keep his car under 
such control a t  night as  to be able to stop within the range of his lights. 
illarsllall v. R. R., 38. 

5 8i. Intersections. 
The "right of way" a t  a n  intersection means the right of a driver to continue 

in his direction of travel in a lawful manner in preference to another vehicle 
approaching the intersection from a different direction. S. v .  Hill, 61. 

Where an intersection has no stop signs or traffic signals and two vehicles 
approach it a t  approximately the same time, the vehicle on the right has the 
right of way, G.S. 20-155 ( a )  ; but \T-hen the vehicle on the left comes first to 
the intersection and the driver finds no vehicle approaching from his right 
within such distance as  reasonably to indicate danger of collision, taking into 
consideration the respective distances of the vebicleq to the intersection and 
their relatire speeds and other attendant circumstances, the rehicle on the left 
has the right of way. Zbid. 
h driver having the right of way may act upon the assumption, in the absence 

of notice to the contrary, that  the other motorist will recognize his right of 
way and grant him free passage over the intersection. Zbid. 
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A motorist turning left into a n  intersection is required to pass beyond the 
center of the intersection before making the turn. E r v i n  v. Mill8 Co., 415. 

Where a vehicle on a servient highway approaches a n  intersection a t  approxi- 
mately the same time a s  a vehicle on his right traveling on the dominant high- 
way, the vehicle on the dominant highway has the right of way both under 
G.S. 20-155 ( a )  and G.S. 20-158. Yoet v. Hal l ,  463. 

The fact that  a motorist on a servient highway reaches a n  intersection u 
hairsbreadth ahead of one on the dominant highway does not give him the 
right of way, but i t  is his duty to yield the right of way to the motorist on the 
dominant highway unless such motorist is a suficient d:istance from the inter- 
section to warrant the assumption that he can cross in eiafety before the other 
vehicle, operated a t  a reasonable speed, reaches the crossing. G.S. 20-158. 
Ib id .  

A driver along a servient highway who comes to a complete stop before its 
intersection with a dominant highway is under duty )to exercise reasonable 
care to ascertain that he can enter upon the intersection with reasonable assur- 
ance of safety to himself and others, and i t  is negligence for him to enter upon 
the intersection in the path of a vehicle approaching along the dominant high- 
way unless such other vehicle is a sufecient distance from the intersection to 
afford the driver upon the servient highway reasonable ground to believe that  
he can cross the intersection in safety. Matheny  v. Motor  L L e e ,  673. 

Ilb. Loading and Protruding Objects. 
Employer standing a t  rear of truck behind loose load held entitled to have 

issues of negligence and contributory negligence submitted to jury in  action 
against employee-driver when excessive speed under circumstances caused door 
constituting part  of load to fly back and knock employer from truck. Roll ieon 
v. Hicks ,  99. 

Evidence that  defendants' truck passed on the right side of the truck in which 
defendant was riding, and that  defendants' truck was then turned to its right 
into a driveway, so that  the rear of its load of lumber whipped around and 
struck the front of plaintiti's truck, held to raise issue of negligence. CAam- 
bore v. Allen, 196. 

g laa. Speed in General. 
The fact that  a vehicle is being driven within the statutory speed limit does 

not render the speed lawful when by reason of special hazards the speed is 
greater than is reasonable and prudent under the exir~ting conditions. G.S. 
20-141. Rollicrov v. Hicke,  9 9 ;  Rigge v.  Motor  Linee,  160 ; B u t l e r  v .  Allma, 484. 

Q 13. Passing Vehicles Traveling in Opposite Directic~ns. 
The fact that accident occurs slightly to plaintiti's left of center of highway 

is not conclusive on question of contributory negligence when evidence discloses 
that  shortly before accident defendant mas slightly to his left and caused plain- 
tiff to put on brakes suddenly and skid to left. J o w n i l m n  v. Ice Co. ,  180. 

14. Passing Vehicle Traveling i n  Same Direction. 
The statutory requirement that  a motorist before attempting to pass anothes 

vehicle traveling in the same direction shall sound his horn does not apply in 
n business district of a city. E r v i n  v. Mil ls  Co., 415. 



N. C.] ANALYTICAL INDEX 

Evidence held not to show that  cyclist was attempting to pass truck, but 
only that he attempted to avoid collision after truck started to turn left. Ibid. 

fj 17. Children on  Highway. 
Evidence of frontal collision with child where vision was unobstructed held 

for jury on issue of negligence. Edwards v. Cross, 354. 
Evidence of excessive speed keld to require submission of issue to jury not- 

withstanding that child suddenly ran into highway in front of defendant's car. 
Register v. Cibbs, 466. 

While ordinarily a motorist proceeding a t  a lawful and reasonable speed is 
not liable for injuries to a child who darts from behind another vehicle or other 
object into the street so suddenly that he cannot avoid striking the child, where 
the motorist travels a t  a speed in excess of the statutory limit or greater than 
is reasonable and prudent under the existing conditions he is not reliered of 
liability if his excessive speed prevents him from avoiding the accident after 
he saw or should have seen the child in the exercise of due care. Butler v. 
Allen, 484. 

fj 18a. Pleadings in  Allto Accident Cases. 
Allegations to the effect that plaintiff was a pupil in a school bus and was 

injured in a collision between the bus and a truck belonging to the corporate 
defendant and operated by the individual defendant in the course of his em- 
ployment, and that as  the truck driver approached a bridge a t  a place known 
to him to be hazardous, he failed and neglected to keep his truck under control 
and failed to drive the truck to his right so as  to leave one-half the width of 
the bridge for the passage of the school bus, proximately resulting in the colli- 
sion in suit, is held sufficient to state a cause of action and overrule defendants' 
demurrer notwithstanding other allegations a t  variance therewith or less 
favorable to plaintiffs, the facts alleged being insufficient to support the doc- 
trine of insulated negligence a s  a matter of law Rrynwt 1,. Ice Co., 266. 

8 18b. Proximate Cause and  Anticipation of Injury. 
Motorist is not required to anticipate negligence on part of others. C1rafij1 

v. Brame, 377. 

fj 18c. Contributory Negligence. 
Motorist is required to exercise due care for own safety. Marslrall v. R. R. ,  

38. 
Motorist cannot be guilty of contributory negligence unless he acts or fails 

to act with actual or constructive knowledge of danger which his conduct 
involves. Chafin v. Brame, 377. 

§ 1Sd. Concurring and Intervening Negligence. 
Complaint held not to establish insulated negligence as  a matter of law. 

Bryant v. Ice Co. ,  266. 

9 18e. Last Clear Chance. 
Evidence tending to show that defendant, after ha-ving come to a complete 

stop, drove his car into a n  intersection with a dominant highway in the path 
of a truck approaching the intersection along the dominant highway a t  a speed 
of thirty miles per hour, and was struck by the truck after he had traveled 
some nine or ten feet, is held insufficient to support an issue of last clear 
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chance, since this doctrine is not applicable unless plaintiff discovers or should 
have discovered defendant's peril in time to hare avoided 1:he injury. Matheny 
v. Motor Linca, 673. 

8 18g (1). Presumptions and Burden of Proof. 
In  the absence of evidence to the contrary it  will not be assumed that either 

motorist involved in a collision was operating his rehicle in excess of the legal 
limit permitted under the circumstances. Yost u. Hall, 463. 

The fact that a party is prevented from testifying a s  to events relating to the 
collision because of amnesia resulting from injuries received in the accident 
raises no presumption that  he exercised due care when 1:here is positive evi- 
dence of negligence on his part, and in such event the loss of memory should 
not be considered either in favor or against him. Ibid. 

The presumption that a motorist esercised due care in the absence of evi- 
dence to the contrary cannot be used to create a presumption of negligence on 
the part of the other driver involved in the collision. Ibid. 

8 18g (2). Relevancy and  Competency of Evidence i n  General. 
Where each defendant testifies that his injury in the collision at  a n  inter- 

section produced a state of retrograde amnesia so that  neither could say 
whether he saw the other vehicle involved in the accident, testimony of state- 
ments made immediately after the collision by defendant driver in the presence 
of defendant owner, who was a passenger, that they were in a hurry, that he 
did not see the railroad track or stop sign, did not remember seeing the other 
vehicle or the stop sign before the intersection with a dominant highway, held 
for the jury as  to whether they amounted to nothing more than a disavowal 
of memory, the asserted amnesia not applying to such statements. Yost v. 
Hall, 463. 

§ 18g (4). Opinion Evidence. 
The driver of a car hit by another a t  right: angles a t  an intersection is com- 

petent to testify a s  to his opinion of the speed of such other car when i t  struck 
the car he was driving, the weight and credibility of his tes,timony being for the 
jury. Harvis u. Draper, 221. 

Testimony of an eyewitness that a bus pulled over f a r  enough to get around 
a motorcycle traveling ahead of i t  in the same direction had the motorcycle 
continued straight ahead, may be upheld as  11 statement of composite fact and 
not objectionable as  invading the province of the jury b:? expressing a theo- 
retical opinion about a matter of simple physical fact. Mtzddom v. Brown, 519. 

9 18g (5). Physical Facts  a t  Scene as Evidence of Speed. 
The physical facts a t  the scene of a n  accident may disclose that  the operator 

of the vehicle was traveling a t  excessive speed. Rigjs v. Motor Lines, 160. 
The physical facts a t  the scene may be more convincing than oral testimony. 

Yost v. Hall, 463. 
Where a motorist is mortally wounded in a collision so that  he may not have 

been in condition to apply his brakes or make any effort: to stop his vehicle 
after the impact, the fact that  his vehicle traveled a distance of ninety feet 
after the collision is a mere circumstance for the consideration of the jury, 
and does not compel the conclusion that  he was traveling a.t a n  excessive speed 
a t  the time. Ibid. 
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8 1 8 g  (6). Admissions, Express o r  Implied. 
Defendant's failure to stop after hitting a pedestrian, G.S. 20-166, and his 

nervousness upon being later apprehended and questioned about the accident, 
permits the inference of conscious wrong or dereliction on his part, and is some 
evidence that he was guilty of negligence in the operation of the vehicle. 
Edwards v. Cross, 354. 

§ 1 8 h  (2). Sufficiency of Evidence a n d  Nonsuit on  Issue of Negligence. 
Evidence tending to show that  plaintiff, following defendant's bus on the 

highway, turned into the left or passing lane of the highway and blew his horn 
to warn of his intention to pass the bus, which was traveling in the right traffic 
lane, and that when p1aintift"s car mas abreast the rear wheels of the bus, the 
bus driver turned sharply to the left without any signal or warning, resulting 
in collision in suit, i s  held sufficient to be submitted to the jury on the issue 
of negligence. Grirnrn v. Watson,  65. 

Evidence that excessive speed under circumstances caused door of loose load 
to tly back and knock plaintiff-employer from back of truck, where he was 
standing to hold load on truck, held to take case to jury on issue of employee- 
defendant's negligence. Rollison v. Hicks,  99. 

Evidence tending to show that  defendant's tractor-trailer was being operated 
on a wet highway in a drizzling rain, and that  after a collision with another 
vehicle it  jumped a road ditch bank about 1% feet high, went 200 feet, tore 
down a cedar fence post s i s  or eight inches in diameter, proceeded about 250 
feet further and broke down a n  iron pipe post, knocked down a gas pump and 
crashed into a cinder block wall of a store and came to rest some eight or ten 
feet inside the store, i s  held sufficient to be submitted to the jury upon the 
question of whether the tractor-trailer was being operated a t  a n  execssive 
speed under the existing conditions notwithstanding defendant's evidence that 
i t  was traveling under 45 miles per hour. Riggs v. Motor Lines, 160. 

Plaintiffs' evidence tending to show that the driver of defendants' truck 
passed the truck in which plaintiffs were riding on its right and turned right 
into a driveway, causing the rear of the trucli, which was loaded with lumber, 
to whip around and hit the radiator of the truck in which plaintiffs were riding, 
causing the injuries in suit, is held sufficient to overrule defendants' motion 
to nonsuit notwithstanding that defendants' evidence was in sharp conflict 
with that  of plaintiffs. Chambers v. Allen, 195. 

Evidence tending to show that  a six-year-old child was struck by the front 
of a car owned and operated by defendant a s  the child was crossing the high- 
way along a n  intersecting farm road plainly visible to a motorist on the high- 
way, that  the highway was straight for a quarter of a mile with nothing to 
obstruct the view of a motorist, and that  the driver did not slacken speed or 
sound his horn before the collision and failed to stop afterwards, although he 
slackened speed after traveling a short distance after the impact, and was 
nervous when later apprehended and questioned about the occurrence, i s  held 
sufficient to be submitted to the jury upon the issue of defendant's negligence. 
Edwards v. Cvoss, 354. 

Evidence of negligence in making left turn held sufficient to be submitted to 
the jury. Ervin v. Mills Co., 415. 

"Sudden appearance doctrine" held not to warrant nonsuit in action for 
death of child struck on highway. Register v. Gibbs, 456: Butler v. Allen, 484. 
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Physical evidence held to show negligence in operation. of car along servient 
highway causing collision a t  intersection. Yoat v. Hall, 463. 

Plaintiff's own evidence tended to show that  he was d ~ i v i n g  along a servient 
highway and stopped his car before entering upon a n  int~mection with a domi- 
nant highway a t  a point from which he had a clear and unobstructed view of 
trafflc upon the dominant highway, and that he moved out into the intersection 
in front of a large truck approaching along the dominant highway a t  a rate  
of thirty miles per hour and was struck by the truck before his car had trav- 
eled more than nine or ten feet. Held: Plaintiff's evidence discloses a s  a 
matter of law contributory negligence constituting a proximate cause of the 
accident. Matheny v. Motor Linee, 673. 

fj 1 8 h  (3). Nonsuit on  Ground of Contributory Neglilgence. 
Evidence that  driver struck railroad overpass supports while driving a t  night 

held to show contributory negligence a s  matter of law. Marahall v. R. R., 38. 
Nonsuit on issue of contributory negligence is proper only if plaintiff's own 

evidence establishes contributory negligence. Qrimm v. Wateon, 65. 
Plaintiff-employer held not contributorily negligent a s  matter of law in 

standing a t  rear of truck to hold loose load on truck being driven by employee- 
defendant. Rollieon v. Hicks, 99. 

Fact that  accident occurs slightly to plaintiff's left of center of highway is 
not conclusive on question of contributory negligence when evidence discloses 
that  shortly before accident defendant wris slightly ta his left and caused 
plaintiff to apply brakes suddenly and skid to left. Journigan v. Ice Co., 180. 

Evidence held not to show contributory negligence arl a matter of law on 
part  of motorist striking unlighted vehicle on highway at  nighttime. Chafln 
v. Brame, 377. 

Evidence held not to show contributory negligence of motorcyclist in hitting 
truck attempting to make left turn. Ervin v, Mills Co., 415. 

Q 1 8 h  (4).  Nonsuit fo r  Intervening Negligence. 
The evidence tended to show that  defendant's truck was being operated a t  

a n  excessive speed under the circumstances and that r~f te r  a collision with 
another vehicle it  careened into a store by the side of ithe highway, injuring 
plaintiffs. Held: Nonsuit on the ground of intervening negligence of the driver 
of the vehicle with which the truck collided was properly denied since if the 
excessive speed of the truck was the reason or one of the reasons why i t  could 
not be stopped before washing into the store, then such negligent speed mas 
a t  least one of the proximate causes of the injuries and the negligence of the 
operator of the other vehicle was only a contributing or concurring cause. 
Rigga v. Motor Lines, 160. 

fj 181. Instructions i n  Auto Accident Cases. 
An instruction to the effect that  the negligence of a n  independent third party 

would not insulate defendant's negligence if, in  the natural and usual course 
of events, defendant could have foreseen the act of negligence on the part of 
such third person, constitutes prejudicial error, since a motorist is never 
required to foresee or anticipate negligence on the part of other motorists on 
the highway. Rig(l8 v.  Motor Lines, 160. 

Plaintiff predicated defendant's negligence upon evidence of excessive speed 
and defective brakes upon defendant's vehicle. Held: Defendant was entitled, 
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upon his supporting evidence, to a n  unqualifled instruction that  if the jury 
should fail  to find by the greater weight of the evidence that  defendant's truck 
was being operated a t  escessive speed or without adequate brakes, to answer 
the issue of negligence in the negative, and an instruction which in each 
instance qualified a negative flnding, in whole or in part, upon a finding that  
defendant could not have anticipated the negligent act  of a n  independent 
agency or third party, constitutes prejudicial error. Ibid. 

An instruction a s  to the law in passing a vehicle a t  a n  intersection when the 
left side of the highway is not free of oncoming traffic for a sufficient distance 
to permit the movement to be made in safety, is held not prejudicial upon the 
evidence in this case which showed that  the driver of defendant's bus, traveling 
upon a four lane highway, had suddenly swerved to the left to go around a car 
in front of him, which was turning right a t  the intersection, and completely 
diverted his attention from the direction in which he was traveling, and col- 
lided on his right of the center of the highway with a vehicle approaching from 
the opposite direction 25 feet after the bus had cleared the intersection. 
Dickson v. Coach Co., 167. 

Reading of pertinent statutes without applying law to the evidence in the 
case is insufficient. Chambers v. Allen, 195. 

An instruction in general terms on the questions of negligence and proximate 
cause will not be held for error a s  failing to apply the law to the facts in 
evidence when theretofore the court has correctly instructed the jury with par- 
ticularity as  to the acts of negligence relied on, the evidence in support thereof, 
and the facts necessary to be found by the jury to support a n  affirmative 
answer to the issue. Yost v. Hull, 463. 

20a. Negligence of Guest or Passenger. 
Evidence of negligence of passenger engaged in joint enterprise with driver 

in failing to warn drirer  of approach of engine a t  crossing which passenger 
saw or should have seen in exercise of due care held for jury on issue of con- 
tributory negligence. James v. R. R., 591. 

9 Bob. Negligence Imputed to Guest or Passenger. 
The doctrine that  where the driver and the passenger are  engaged in a joint 

enterprise, the negligence of the drirer will be imputed to the passenger, 
applies only in regard to third persons and not in regard to their liability 
between themselves. Rollison v. Hicke, 99. 

Where the owner of a car permits another to drive it  for exclusive personal 
purposes of such other person, and rides in the car solely for the purpose of 
returning the car to his home af ter  such other person has completed his trip, 
whether the driver is the agent of the owner while making the trip, qucere, 
but it  would seem to be a question for the jury. Harris v. Draper, 221. 

What is a joint enterprise is a question of law, and therefore is for the 
tletermination of the court when the facts are  not in dispute, i t  being an issue 
for the jury only upon disputed facts. James v. R. R., 591. 

Where the driver and passenger a re  engaged in a joint enterprise, negligence 
on the part of the driver will be imputed to the passenger and will bar the 
passenger's right to recorer against a third person. I b i d .  

I t  is not sutficient that the driver and passenger be engaged in a common 
enterprise in order for the doctrine of joint enterprise to obtain, but it  is also 
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required that each hare such control over the car as  to be substantially in the 
joint possession of it. Ibid. 

Evidence that  two police officers of equal rank were engaged in patroling 
the streets of the municipality in a n  automobile furnished them by the city 
for their joint use in performing such duty, is sufficient to support a flnding 
that  they were engaged in a joint enterprise, since each had a n  equal right 
to direct and govern the movements and conduct of the car. Ibid. 

Where husband and wife jointly own an automobile, which was being driven 
by the husband with the wife's consent for a common purpose, the wife being 
a n  occupant, they a re  engaged in a joint enterprise so that  negligence on the 
part  of the husband will bar her right to recover for injuries received in a 
collision with another vehicle. Mathenu u. Motor Lines, 681. 

§ 24c. Liability of Owner fo r  Driver's Acts-Scope of Employment o r  
Authority. 

Allegations to the effect that  appealing defendant had possession of the 
automobile in question for his use and enjoyment, that the driver was operat- 
ing same a s  his servant and agent and under his direction, and that  the 
appealing defendant was a passenger therein when the driver committed an 
assault upon plaintiff police officer with his fist and by means of reckless driv- 
ing in order to escape arrest of them both by the officer, is held sufficient to 
state a cause of action against appealing defendant for assault on the theory 
of respondeat superior. King v. Motley, 42. 

25. Family Purpose Doctrine. 
Family purpose doctrine obtains in this State. Ezci~vy ,u. Tl~ompson, 564. 

$j BSe. Sufficiency of Evidence and  Nonsuit i n  Homicidle Prosecutions. 
Where the evidence discloses that  a vehicle approaching from the south came 

to a virtual stop a t  the southern edge of a n  intersection 23 feet from the nortli- 
ern edge thereof, and that  a vehicle approaching the intersection from the 
east a t  a speed of 13 to 20 miles a n  hour was then more than 125 feet from the 
eastern edge of the intersection, the vehicle from the soulh, thus entering the 
intersection a n  appreciable length of time ahead of the vehicle from the east, 
has the right of way, and where he proceeds without notice that  the driver 
of the vehicle from the east did not intend to grant him free passage, and is 
hit  on his right side by the front of the vehicle from the east after he had 
traveled a t  least one-half way across the intersection, he cannot be held guilty 
of culpable negligence. S. v. Hill, 61. 

Evidence tending to show that  defendant drove his automobile a t  a speed 
of eighty miles a n  hour or more upon a shlwp curre a t  the crest of a steep 
grade with the left wheels some three or four feet to the left of the clearly 
visible center line placed on the highway by the State Highway and Public 
Works Commission, and struck a car traveling in the opposite direction, killing 
three occupants of the other car, is 11cld sufficient to be submitted to the jury 
on the charge of involuntary manslaughter, since i t  tends to show a n  inten- 
tional or reckless disregard of statutes enacted for the siafety of persons on 
the highway, proximately causing the deaths of the occupants of the other car. 
S. v. Goins, 460. 
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g Sb. Prosecutions fo r  Reckless Driving. 
In  this prosecution for reckless driving, the officers identifled one of four 

speeding cars as  a Mercury which one of them testified belonged to defendant, 
but the officers could not see who was driving the car. Defendant admitted he 
was the only person who drove his car on the night in question, but in the 
same statement denied that  he was driving a t  the place in question and testified 
that he was a t  the time in a city some distance away, in which later statement 
he was corroborated by three other witnesses. Held: The evidence of defend- 
ant's identity a s  the driver of the speeding car is insutHcient to be submitted 
to the jury. S. v. Lloyd, 227. 

g 30d. Prosecutions for  Drunken Driving. 
Where the quantity of whiskey remaining in a bottle taken from defendant 

after his arrest is stressed by both sides in a prosecution for drunken driving 
a s  having a material bearing upon defendant's condition a t  the time of his 
arrest, but the bottle is not introduced in evidence, the statement of the solicitor 
in his argument that he had the bottle in a paper sack and was willing to 
show it to the jury, is improper, and upon defendant's objection thereto, the 
error is not rendered harmless by a n  instruction that the solicitor had offered 
to let the bottle be offered in evidence a t  that  time but that defendant's counsel 
objected to this statement and that  the jury should not consider the argument 
a t  all. 8. v. Eagle, 218. 

Direct and positive testimony by the prosecuting witness that defendant was 
highly intoxicated and was under the steering wheel immediately after the 
collision, is Iteld sumcient to be submitted to the jury on a charge of drunken 
driving, G.S. 20-138, the probative value of the testimony being for the jury. 
8. v. Simpson, 438. 

§ 34b. Procedure t o  Revoke Drivers' Licenses. 
While the Superior Court has no power to revoke a driver's license, i t  may 

suspend execution of judgment on condition that defendant not drive a car on 
highwars for reasonable length of time. S. v. Smith, 68. 

BASTARDS. 

8 1. Elements of Offense of Willful Fai lure t o  Support. 
The offense of nonsupport of a n  illegitimate child is the willful and inten- 

tional failure to support the child without justification after notice and request, 
and since the begetting of an illegitimate child is not denominated a crime, 
paternity being merely incidental to the issue of nonsupport, a man cannot 
be held criminally liable for the willful failure to support a n  unborn illegiti- 
mate child. 8. v. Tl~ompeon, 345. 

!j 4. Warran t  or Indictment i n  Prosecutions fo r  Fai lure t o  Support. 
An indictment charging defendant with being the father of prosecutrix' 

unborn illegitimate child may not be amended so as  to charge, after the birth 
of the child, defendant's willful failure and refusal to support the child. 8. v. 
Thompson, 345. 

BOUNDARIES. 

fJ 3b. Calls t o  Natural Objects. 
A call to a natural boundary will control courses and distances a s  set out 

in the description in the deed. Browti v. Hodges, 617. 



800 ANALYTICAL INDEX [233 

g 3d. Cotemporaneous Survey. 
Where cotemporaneously with the execution of the deed, a line is run and 

marked and a corner made, such corner will control a call to a natural bound- 
ary or courses and distances set out in the deed. Brown v. Hodges, 617. 

The rule that  a cotemporaneous survey made by the parties will control 
courses and distances a s  set out in the description in the deed does not apply 
unless the line is marked and a corner made upon the land, which requires the 
giving to the line a permanent location and to the corner :a permanent position, 
and stakes for marking the line and fixing the corner, without more, a re  too 
lacking in stability and fixedness to serve a s  monuments for this purpose. 
Ibid. 

§ 5a. Pam1 Evidence of Boundary. 
Par01 evidence is not competent to alter the courses and distances a s  set out 

in the description in a deed when the deed contains no call to a natural bonnd- 
arjr and there has been no cotemporaneous line run and marked and a corner 
made upon the land. Brown v. Hodges, 617. 

§ 5h. Location of Corner of Contiguous l a n d .  
A call to the corner of a n  adjacent tract will control distance called for in 

the description in the deed prorided such adjacent corner is sufficiently estab- 
lished. Brown v. Hodges, 617. 

BROKERS. 

11. Right  t o  Commissions Where Sale Not Consummated. 
The contract in suit provided that the corporate brokler should be entitled 

to commissions a t  the close of sales a s  evidenced by contracts signed by pur- 
chasers, and that  the broker should collect from the pur~:hasers the first pay- 
ment on property sold. After auction by tho broker and the collection by it of 
initial payments on part of the property, lis pendens was filed in a suit insti- 
tuted by a third person against the owners of the land, and thereafter the 
broker, without authorization from the owners, refunded the initial payments 
of those purchasers who had not stopped payment on thllir checks. Held: In 
the absence of evidence by the broker that  the purchasers; were bound in writ- 
ing by their bids, or that performance was prevented by wrongful act of the 
owners, the broker is not entitled to commissions, since it  had not shown per- 
formance of its antecedent obligations in respect to closing the sales, nor waiver 
of performance by the owners. Goldston Bros. v. Newkirk,  428. 

Where consummation of sale of realty by a broker is prevented by the filing 
of lis pendens in a n  action brought by a third party, and consummntion of sale 
is a n  antecedent obligation to the right to commissions, the broker must intro- 
duce evidence tending to show that  the filing of lis pendew was due to wrong- 
ful conduct on the part of the owners in order to maintain that its nonper- 
formance was excused. Ibid. 

CANCELLATION AND RESCISSION O F  INS!PRUMENTS. 

§ 2. F o r  Fraud.  
Evidence that  son, acting a s  mother's agent, prepared deed to himself for 

her signature, but fraudulently substituted description of different, more valu- 
able property, held to take case to jury in heirs' action to set aside deed. Vail  
v. Vai l ,  109. 
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C,ANCELLATION AND RESCISSION O F  INSTRUMENTS-Contlnircd. 

8 12. Sufficiency of Evidence and  Nonsuit. 
Evidence held sufficient to make out prima facie case of fraud on part of 

son, acting a s  agent for mother in preparing deed to himself for her signature, 
in substituting description of another and more valuable tract. Vail c. T'ail,  
109. 

CARRIERS. 

5 1 jfi . Duty to Operate and  Maintain Facilities. 
The power of the Utilities Commission to require transportation coniprlnies 

to maintain substantial service to the public in  the performance of the absolute 
duty to provide transportation facilities will not be denied even though the 
service will be unremunerative when singled out and related only to a par- 
ticular instance or locality, if the loss is incidental and collateral when viewed 
in relation to and as  a part of all  its transportation operations a s  a whole. 
Tltilities Corn. v. R. R., 365. 

Where the discontinuance of a n  agency a t  a railroad station would result 
only in requiring that  incoming freight be prepaid and in inconvenience to 
individual shippers from possible delay in notifying consignees of the arrival 
of freight, though otherwise the same freight service would be available, Ireld 
the maintenance of the agency is incidental to the carrier's primary and abso- 
lute duty of furnishing transportation facilities, and loss to the carrier is 
properly considered in determining whether convenience to individuals and to 
the public outweigh the benefit which would inure to the carrier from the 
abandonment of the agency. Ib id .  

No absolute rule can be set for determining a carrier's application to d i e  
continue a particular service, but each case must be considered upon its own 
facts in accord with the criterion of reasonableness and justice to deterniinc 
whether public convenience and necessity require the service to be maintained 
or permit its discontinuance, weighing the benefit to the carrier of abandonnient 
against the inconvenience to which individual shippers may be subjected. Ib id .  

§ 5. Licensing and  Franchises. 
The policy of the law controlling the granting of bus franchises is to pro- 

vide adequate, economical and efficient bus service a t  reasonable cost to nll 
comulunities of the State, without discrimination, undue privileges or ndvan- 
tages or unfair or destructive competitive practices, all to the end of promoting 
the public interest. Util i t ies  Corn. v. Coach Go., 119. 

The Utilities Commission is without authority to  grant a franchise over a 
route served by another carrier escept upon a finding that public convenience 
and necessity requires additional service over the proposed route, and then 
only after opportunity is afforded the other carrier to remedy such inadeqnncy. 
which it  refuses or is financially unable or otherwise disqualified to do. Ib id .  

In order to grant an application by a carrier to serve communities then being 
served by another carrier, who intervenes and protests the application, a s  
distinguished from an application for duplication of routes, i t  is not required 
that IJtilities Commission find that the existing carrier's service is inadequate 
and afford such existing carrier opportunity to remedy the inadequacy. Ib id .  

Where an existing carrier intervenes and protests another carrier's appli- 
cation to serve the same communities, the determinative question is the public 
convenience and necessity, and while the Commission is required to consider 
whether proposed operations would unreasonably impair the efficient public 
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service of the protesting carrier, this is not determinative unless i t  would so  
seriously endanger and impair the operations of the existing carrier a s  to be 
contrary to the public interest. Ibid. 

"Route" a s  used in Chap. 1132, Session Laws of 1949, means the highway 
or road traveled in serving communities, districts, or territories adjacent to it, 
and is not synonymous with "territory." Ibid. 

G.S. 62-121.52 ( 7 )  does not purport to protect against all competition but 
is designed to protect authorized carriers against ruinous competition, and 
the statute does not prohibit service of the same points by different carriers 
over separate routes when such duplicate service is in the public interest. Ibid. 

G.S. 62-121.52 ( 7 )  prohibits the granting of a franchise over any part of the 
route of a n  existing carrier except upon the prescribed conditions, and not 
merely a duplication of the same route frorn terminus t13 terminus, but the 
application to serve communities being served by the intervening carrier need 
not be denied in toto because there would be a duplication of routes along 
a short distance, since the esisting carrier may be protectcbd as  to the duplica- 
tion in route by proper restrictions in the certificate. Ib;d. 

21b. Injur ies  to Passengers i n  Transit. 
The evidence tended to show that  defenda~it's bus was being operated a t  an 

excessive and unlawful speed, that  the driver was watching a vehicle imme- 
diately in front of him which was turning right a t  the intersection, that the 
driver swerved to the left to avoid this vehicle, and, 25 feet past the inter- 
section, collided with another vehicle approaching from the opposite direction 
which had turned to its left, slightly over the center line of the highway, in 
order to go around a vehicle in front of it  which was waiting to make a left 
turn into the intersection, and that  after the collision the bus traveled some 
300 feet, ran off the highway and stopped a t  the foot of a n  embankment, caus- 
ing injury to plaintiffs, passengers in the bus, with further evidence that  the 
driver of the bus made no effort to apply the hand brake, although he testified 
it was in good condition prior to the collision and could hai7e stopped the bus in 
75 feet if in proper working order. Held: Defendant (carrier's motions to 
nonsuit on the ground of intervening negligence of the driver of the other 
~ e h i c l e  involved in the collision, were correctly denied. Llickaon v. Coach Co., 
167. 

CHAMPERTY AND BIAIXTENAXCEI. 

$ 2. Effect of Champerty. 
A rhampertous contract is void in this State, and plaintiff may not maintain 

an ~ c t i o n  founded on such contract. Lockl(>ar v. Oeendine. 710. 

CHATTEL MORTGAGES AND CONDITIONAL SALES. 

g 6%. Right  of Mortgagor t o  Settle With Third Person for  Injury t o  o r  
Des t~uc t ion  of Property. 

Mortgagor may settle loss with insurer under arbitvation agreement in 
policy without notice to mortgagee in simple loss payable clause. Green v. 
Ina. Co.. 321. 
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CLERKS OF COURT. 

Q 7. Jurisdiction a s  Juvenile Court. (Adoption proceedings see Adop- 
tions; domestic relations court see Courts 8 18.) 

Domestic relations courts and clerks of court a re  separate branches of the 
Superior Court, the former being given exclusive original jurisdiction involving 
the custody of juveniles, G.S. 7-103, and the latter jurisdiction of adoption 
proceedings with power to award the custody of a child to a petitioner pending 
final decree of adoption. In  r e  Blalock, 493. 

CONSPIRACY. 
Q 4. Indictment. 

An indictment containing a count charging named defendants with con- 
spiracy to operate a race-horse lottery and subsequent counts charging the 
named defendants with operating a race-horse lottery, and with selling race- 
horse lottery tickets and further counts charging named defendants ( the same 
parties except for the deletion of one of them) with conspiracy to operate a 
butter-and-egg lottery and with operating a butter-and-egg lottery and with 
selling butter-and-egg lottery tickets, held not objectionable for duplicity or 
multifariousness. S. v. Gibson, 691. 

§ 5. Competency of Evidence. (Testimony of co-conspirator see Criminal 
Law.) 

Where the indictment charges that  the named defendants did conspire to- 
gether with each other and "divers other persons" to commit a criminal offense, 
the State may show the identity of a person not named in the indictment who 
was a member of the conspiracy and introduce in evidence paraphernalia found 
in his possession used in furtherance of the common design, rS,  v .  Gibson, 691. 

In a prosecution for conspiracy considerable latitude is allowed in the recep- 
tion of evidence offered to establish the gravamen of the offense, and the eri- 
dence is not limited to direct evidence. Ibid. 

Q '7. Instructions i n  Prosecutions fo r  Criminal Conspiracy. 
The court's instructions as  to the definition and elements constituting clSlm- 

inal conspiracy held without error in this case. 8. v. Bovender, 683. 

CONSTITUTIONAL LAW. 

Q 8c. General Assembly-Delegation of Powers. 
General Assembly may not delegate to religious corporation any powers of a 

municipal corporation. h e  v. Poston, 546. 

g 19a. Searches and  Seizures. 
Where one officer armed with ".John Doe" warrant and another armed with 

valid warrant act together it will be presumed that both acted under the valid 
writ. 8. v. Rhodes, 453. 

Q m a .  Due F'rocess i n  General. 
A fair trial in jury cases and a n  impartial judge in all cases are  prime 

requisites of due process. Ponder v .  Davis,  699. 

Q 21. Due Process-Notice and Hearing. 
The courts of this State have jurisdiction to alter the marriage status of n 

resident of this State even though the other spouse be a nonresident, provided 
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CONSTITUTIONAL LAW-Gont inzwd. 

the form and nature of the substituted service on the nonresident meet the 
requirements of due process of law. YcLean v. McLean, 139. 

I t  is required that  a n  adjudication affecting the marital status and finally 
determining personal and property obligations of the parties shall be preceded 
by notice and a n  opportunity to be heard. Constitution of N. C., Art. I ,  Sec. 17. 
14th Amendment to the Constitution of the U. S. I b i d .  

Notice and a n  opportunity to be heard are  prerequisites of due process. 
Cornrs. of Roxboro v. Bumpass, 190; B a i l c ~  v. McPliereon, 231. 

Where process, in spite of misnomer, is sufficient to give defendant notice 
that he was intended to be sued, service in strict accord with statute meets 
requirements of due process. Hailr)/ v. Mc7Pl~crson, 231. 

§ 22. Right  t o  Jury  Trial. 
Where the parties to a civil action do not waive trial by jury, nor consent 

that the judge find the facts, it is error for the judge to enter judgment with- 
out the aid of a jury on controverted issues of fact rajsed by the pleadings. 
Zcenhour v. Bowman, 434. 

In  a n  action by heirs to recover land on the ground of breach of condition of 
a conditional fee, defendants' answer asserting an unqualified fee simple, 
denying breach of condition, and setting up the defenses of waiver, estoppel 
and statutes of limitation, raises issues of fact for the determination of the 
jury, and it  is error for the court in the absence of waiver of jury trial or 
consent that  the court find the facts, to render judgn~c~nt without the inter- 
vention of a jury. Ibid. 

§ 28. Full  Fa i th  and Credit t o  Foreign .Judgments. 
The full faith and credit clause requires judgment in courts of this State 

for amount of alimony due under decree for absolute divorce rendered by court 
of another state, but does not require judgment for fulure instnllments, and 
contempt proceedings a r e  not available to enforce judgment. Willard v. Rod- 
man, 198. 

Foreign decree may be attacked for fraud preventing ridverse trial of issues. 
I n  re  Blalock, 493. 

Where a court of another state has jurisdiction over the pkrties and the 
minor children of the marriage, its divorce decree granting the custody of the 
children of the marriage to their u~other  is binding on our courts under the full 
faith and credit clause of the Federal Constitution and tl-e only forum in which 
such decree can be modifled is the court in which the decree was entered. 
Allnton v. Register, 531. 

§ 33. Constitutional Guarantees t o  Person Accused of Crime--Right to  
Trial by Impartial Jury. 

The fact that the county commissioners in selecting the jury list used only 
the tax returns for the preceding year without a list of names of persons not 
appearing thereon who were residents of the county and over twenty-one years 
of age, a s  stipulated by the amendnient to G.S. 9-1, does not tend to show 
racial discrimination in the selection of prospective j ~ ~ r o r s ,  and defendant's 
objection on this ground cannot be sustained in the absence of any evidence 
tending to show prejudice, bad faith, or the inclusion or esclnsion of persona 
from the list because of mcr. 8. v. I3roic.n. 202. 
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CONSTITUTIONAL LAW-Continued, 

The intentional, arbitrary and systematic exclusion or inclusion of any por- 
tion of the population from jury service, grand or petit, on account of race, 
color, creed, or national origin, is a t  variance with the fundamental law and 
cannot stand. Ibid. 

A defendant does not have the right to be tried by a jury of his own race, or 
to have a representative of any particular race on the jury, or to have any 
proportional representation of the races thereon, but he is entitled to be tried 
by a jury from which there has been neither inclusion nor exclusion because 
of race. Ibid. 

Every person charged with crime is entitled to trial before impartial judge 
and unprejudiced jury in atmosphere of judicial calm. S. v .  Carter, 581. 

§ 39. Right Not to Be Forced to Incriminate Self. 

Objection by defendant that the taking of his footprint violated his constitu- 
tional right not to be compelled to give evidence against himself, Constitution 
of N. C., Article I ,  Section 11, held untenable both because the evidence dis- 
closed defendant voluntarily suffered h i s  footprint to be taken and because the 
constitutional protection does not extend to physical facts. S. G .  Rogers, 391. 

§ 36. Right Not t o  Be Put Twice i n  Jeopardy. (What  constitutes double 
jeopardy see Criminal Law g 21.) 

No person shall be twice put in jeopardy for the same offense. S. 2;. Hicks, 
511. 

CONTEMPT O F  COURT. 

Q 5. Hearings and Findings. 
Where an order to show cause why defendants should not be held on con- 

tempt is issued in an action involving a contested election, the resident judge 
issuing the order should recuse himself upon petition and affidavit alleging that  
such judge took a n  active part on behalf of the plaintiff in the campaign and 
averring upon verification that in good faith affiant believes he could not obtain 
a fair and impartial hearing before such judge. G.S. 5-9. Ponder v.  Davis, 
699. 

In contempt proceedings arising out of a contested election, verified petition 
and af3idavit for recusation for bias alleging that "in good faith" defendants 
believe they could not obtain a fair and impartial hearing before the resident 
judge issuing the order because he had participated in the campaign on behalf 
of plaintiff, may not be declared scurrilous and untrue and ordered stricken 
from the record on the court's own motion or ipsi dixi t  without any counter- 
affidavit or evidence to contradict it ,  but, if the judge wishes to contest the 
averments, he should transfer the cause to another judge and file his affidavit 
in reply or request to be permitted to testify orally. Ibid. 

Upon petition for recusation for bias in contempt proceedings, the act of the 
judge, after finding facts, in transferring the matter to another judge for 
punishment lends color to the averment of prejudice and strengthens the con- 
clusion that the matter should have been referred before attempting to find 
any facts. Ibid. 

In  contempt proceedings the facts upon which the contempt is based, espe- 
cially the facts concerning the purpose and object of the contemnor, must be 
found and filed in the proceedings in order to sustain judgment of punishment, 
and where the judge to whom the matter is transferred for punishment is not 
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CONTEMPT O F  COURT-Continued. 

authorized by the order of transfer to make any findings, and the findings by 
the judge ordering the transfer a re  ineffectual, judgment imposing punishment 
for  contempt cannot be sustained. Ibid. 

CONTRACTS. 

8 4. Acceptance and Mutuality. 
To constitute a valid contract, the parties must assent to the same thing in 

the same sense. Sprinkle v. Portder, 312. 

5 7. Contracts Against Public Policy. 
A contract for the division of lands to be purchased a t  a judicial sale in con- 

sideration of the withdrawal of the raised bid on one tract by one of the parties 
and the agreement by both parties not to bid against the other as  to the tracts 
in which they were interested, renders the contract contrary to public policy 
and void, and the agreement for the division of the lands may not be enforced 
by either. Lamm v. Crumpler, 717. 

§ 8. General Rules of Construction. 
The courts must construe a contract in accordance with the language of the 

agreement, and cannot create contractual rights for the protection of those 
who have failed to protect themselves. Grew v. Ine. Co., 321. 

1 Performance of Antecedent Obligations and  Waiver. 
As a general rule, nonperformance of antecedent obligations may not be 

excused by inability to perform due to unexpected difficulties or unforeseen 
impediments unlesscaused by wrongful act or conduct of the other party to the 
contract. Goldston Bros. v. Newkirk, 428. 

As a general rule, prevention by one party excuses nonperformance of an 
antecedent obligation by the other provided such prevention is wrongful, but 
prevention of performance by interference of a third party, independent of 
wrongful conduct on the part of the other party to the contract, will not escuse 
nonperformance of a n  antecedent obligation. Ibid. 

CORPORATIONS. 

8 7. Personal Liability of Officers and  Directors to Third Persons. 
Corporate directors and officers a re  personally liable for making fraudulent 

misrepresentations of fact a s  to the financial condition of the corporation to 
persons who deal with the corporation and suffer loss by reason of their re- 
liance on such misrepresentations. Mills Co. v. Earle, 74. 

Complaint held to allege cause against corporate officers for fraud and not 
one to set aside corporate conveyances a s  fraudulent. I b ~ d .  

§ 11 %. Transactions Between Corporations and  I t s  Officers and Stock- 
holders. 

Where no unfair advantage is taken, stockholders and officers of a corpora- 
tion may lend i t  money and take a mortgage on the corporate property a s  
security. I n v e s t m e ~ t  Co. u. Chemicals Labroatory, 294. 
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§ 35. Receivership-Liens a n d  Priorities. 
The mortgagees in an unregistered mortgage are  not entitled to priority as  

against the assets of the corporate mortgagor in the hands of a receiver. G.S. 
47-20. Investment Co. v. Chemicals Lnbovatorv, 294. 

Officers and directors of a corporation who loan it money upon a n  agreement 
that the loan should be secured by a mortgage on corporate realty may not 
assert a n  equitable lien on the assets of the corporation upon appointment of 
a receiver before the execution of the mortgage. Ibid. 

Where corporate officers and stockholders have lent the corporation money 
in good faith, such loans secured by mortgage on the corporate property a re  
entitled to a preference, and such loans which are  not so secured a re  properly 
admitted as  an unpreferred claim against the receivership estate. Ibid. 

COUNTIES. 

8 31. Right  of Taxpayers t o  Maintain Action to Recover o r  Rotec t ,  
Public Funds. 

Taxpayers may not maintain action to protect or recover school funds unless 
proper ofiicials have wrongfully refused or neglected to bring such action. 
Branch v.  Board of Education, 623. 

COURTS. 

8 2. Jurisdiction of Courts i n  General. 
Jurisdiction of the person of a defendant can be acquired only by service of 

process upon him or by his voluntary appearance. I n  re Blalock, 493. 

5 2 M . Jurisdiction of Our Courts Where Some of Part ies  Are Nonresident. 
The courts of this State have jurisdiction to alter the marriage status of a 

resident of this State even though the other spouse be a nonresident provided 
the form and nature of the substituted service on the nonresident meet the 
requirements of due process of law. McLean v. McLcan, 139. 

8 4b. Appeals t o  Superior Court from County Court. 
The jurisdiction of the Superior Court upon appeal from a general connty 

court is limited to rulings on exceptions duly noted and brought forward, and 
the Superior Court is without authority to make additional findings of fact. 
McLean v. McLean,, 139. 

The findings of fact made by a general county court upon the hearing of a 
motion a re  conclusive on the Superior Court upon appeal and on the Supreme 
Court upon further appeal when the findings a re  supported by evidence. Ibid. 

5 6. Terms of Court--Expiration of Term. 

A term of court ends when the trial judge finally leaves the bench, even 
though he does so before the expiration of the statutory term without formally 
adjourning the term. Green v. Ins. Co., 321. 

5 11. Jurisdiction of County Courts. 

The general county court of Alamance County is given jurisdiction by statute 
of actions for divorce. HcLeaw v. McLean, 139. 5 
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s 18. Jurisdiction of Domestic Relations Courts. 
Where a domestic relations court acquires jurisdictioll of a child under 

sixteen upon adjudication in proceedings for its custody that  such minor is a 
ward of the State, such jurisdiction continues until the minor becomes of age 
or until the issuance of a valid court order to the contra:ry. G.S. 7-103, G.S. 
110-21. I n  r e  Blalock, 493. 

Such jurisdiction is not ousted by subsequent tentative decree of adoption. 
I b i d .  

Domestic relations court is branch of Superior Court given exclusive juris- 
diction involving custody of nlinors and the clerks of court exclusive jurisdic- 
tion of adoption proceedings. I b i d .  

A domestic relations court has jurisdiction to modify a n  clrder for the custody 
of a child entered in a proceeding in which both the molher and child were 
before the court personally, even though a t  the time of entering the order of 
modification neither the child nor its purported adoptive parents a re  within 
its territorial jurisdiction, a fortiori where the purported adoptive parents 
have brought themselves within the jurisdiction of the court by a general 
appearance. I b i d .  

1 9  Orders Awarding Temporary Custody-Retention of Jurisdiction. 
Persons awarded teniporarr custody of a child who is under the supervision 

and care of a domestic relations court have no right to take the child out of 
the State without the written consent of the State Board of Public Welfare, 
notwithstanding that they may have obtained the consent of the superintendent 
of a county board of welfare. Ztr re  Blalock, 493. 

CRIMINAL LAW. 

8 6c. Defense Tha t  Defendant Was  Acting Under Order's of Another. 
The duty of a soldier to obey the orders of his superior officer refers only to 

lawful commands relating to military duty, and therefore rr defendant soldier's 
contention that in committing a n  assault upon a female he was acting under 
the orders of his sergeant is feckless, since it could not constitute a defense. 
S. v. Roy, 558. 

§ 12b. Jurisdiction-Place of Crime. 
Our courts have jurisdiction of a prosecution for conspiracy if any one of 

the conspirators commits within the State an overt act in. furtherance of the 
common design, notwithstanding that the unlawful agreement was made out- 
side the State. S. v. Hicks, 511. 

§ 12c. .Jurisdiction-Degree of Crime. 
Prosecution for violating a parking meter statute which provides that  the 

punishment shall be a fine of fifty dollars or imprisonment not exceeding thirty 
days is in the exclusive original jurisdiction of a justice of the peace, and 
indictments originating in the Superior Court should be quashed on motion. 
S. v. Wilkes, 645. 

8 21. Former  Jeopardy-Identity of Offenses. 
Upon defendant's plea of former acquittal, whether the facts alleged in the 

second indictment, if given in evidence, would sustain a conviction under the 
first indictment is to be determined by the court;  whetheir the same evidence 
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would support a conviction in each case is to be deterniined by a jury froni 
extrinsic testin~ony if the plea of former jeopardy avers f x t s  dehors the record 
showing the identity of the offenses. S, v. Hicks, .511. 

Where tlie plea of former jeopardy avers no facts deliore the record showing 
the identity of the oEenses, but merely sets forth the two indictments and tlir 
result of the former trial and draws the legal conclusion that  defeiiclant was 
being twice put in jeopardy for the same offense, 11cltl: tlie plea is deterininable 
by the court and its refusal to submit issues to the jury as  to the ideiitity of 
the prosecutions is without error. Ibid. 

Acquittal of nmliciously conspiring to damage or injure the property of one 
person will not support a plea of former jeopardy in a prosecution for mali- 
ciously conspiring to injure the property of another person, even though tlie 
evidence in both prosecutions is virtually the same except as  to the ownership 
of the property. Ibid. 

Q 28. Presumptions and Burden of Proof. 

Defendant's plea of not guilty places tlie burden upon the State to prove 
every fact necessary to establish guilt. 8. v.  C~ctlwell, 247; 6. v. Webb, 382 ; 
8. v. Buclranan, 477. 

31a. Expert and Opinion Evidence i n  General. 
In  a prosecution under G.S. 14-62 it is reversible error to admit opinion 

testimony that the fire was of incendiary origin since the facts constituting 
the basis for such conclusion are  so simple and readily understood that  i t  is 
for the jury to draw the conclusion from testimony as  to the facts, and there- 
fore the conclusion is not the subject of opinion testimony. S. v. Cutlrrell, 274. 

31e. Expert Testimony-Footprints. 
Where the State's witness testifies thal  lie has studied the science of com- 

paring fingerprints and footprints of human beings for the purpose of identifl- 
cation and had had years of practical experience in such work, the trial court 
properly admits testimony of the witness that the bare footprints found a t  
the scene of the crime were identical with prints taken from defendant's cor- 
responding foot when the evidence discloses that the prints fount1 a t  the scene 
of the crime could have been impressed only a t  the time the crime was perpe- 
trated. S. v.  Rogers, 300. 

Q 3%. Evidence of Motive and  Malice. 

In  a prosecution for conspiracy to darnage transformers used in connection 
with a radio station, antecedent threats made by defendant to injure the broad- 
casting company and his threats and espressiolis of ill will against the com- 
pany are  competent to shorn intent and motive. S. c. Hicks, 511. 

Q 32 M . Telephone Conversations. 
B witness who has heard defendant talk and who expresses his opinion that 

the voice he heard on the telephone was that of defendant, may testify as  to 
the telephone conrersation, the witness' lack of assurance as  to tlie identity 
of the speaker going to the weight of the evidence and not to its admissibility. 
especially where the telephone conversation contains internnl evidence tending 
to identify defendnnt as the speaker a t  the other end of the line. S. z.. Hicks, 
511. 



ANALYTICAL INDEX 

CRIMINAL LAW-Continued. 

88. Confessions. 
That  defendant is under arrest, held without warrant, or in custody a t  the 

time of making a confession, singly or collectively, does not render the confes- 
sion involuntary as  a matter of law unless the circumstmces amount to coer- 
cion. 8. v. Brown, 202. 

A free and voluntary confession is admissible in evid!ence against the one 
making it, but a confession wrung from the mind by the flattery of hope or 
the torture of fear is incompetent. A confession is vo1unl:ary in law when, and 
only when, i t  is in fact voluntarily made. Ibid. 

Where the trial court's ruling that  the defendant's cc~nfession is voluntary 
and competent is supported by defendant's own testimony on the preliminary 
hearing, defendant's contention of error in its admission is untenable. Ibid. 

An extrajudicial confession of guilt by a n  accused is admissible against him 
when, and only when, it was in fact volunttwily made. i3. v. Rogers, 390. 

A confession is presumed voluntary until the contrary is made to appear. 
Ibid. 

Where the voluntariness of a confession is challenged the matter is to be 
determined by the trial judge after affording both the prosecution and defense 
a reasonable opportunity to present evidence on the question in the absence 
of the jury. Ibid. 

The admissibility of a confession is to be determined by the facts appearing 
in evidence when i t  is received or rejected, and not by the facts appearing in 
evidence a t  a later stage of the trial. Ibid. 

The finding by the trial court that  a confession is voluntary is not subject 
to review if it  is supported by any competent evidence. Ibid. 

A confession is not rendered incompetent by the mere fact that  the accused 
mas under arrest or in jail or in the presence of armed officers a t  the time i t  
was made. Ibid. 

Where, on preliminary inquiry, the State offers testimony tending to show 
that'defendant's confession was voluntarily made, and defendant, after being 
afforded an opportunity to do so, offers no evidence to the contrary, the ruling 
of the trial court that the confession was voluntary is conclusive since i t  is 
supported by the evidence a t  the time of its admission in evidence. Ibid. 

Q 34g. Acts and Declarations of Co-conspirators. 
Testimony that  a conspirator had shown the officers the place where the 

stolen safe had been thrown off and later hidden, and a s  to what was found 
a t  such places, is not objectionable a s  relating to acts or declarations of the 
conspirator after the accomplishment of the purposes of the conspiracy, but is 
testimony of the witnesses as  to facts within their personal knowledge. S. v. 
Bovender, 083. 

Q 36. E v i d e n c ~ P u b l i c  Records. 
Exception to the refusal to allow the introduction in evidence of a certified 

copy of the weather report for the date in question cannot be sustained when 
it  appears that the witness testified from his personal knowledge a s  to all 
matters contained in the report. and fur thw that  the record fails to show that  
silch certified copy was in fact offered in evidence. S. v. Rovender, 683. 
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8 3% Evidence--Articles Connected With t h e  Crime. 
Where the State's evidence tends to show that a n .~ is t  watch was worn by 

the deceased a t  the time of the homicide and that it  was subsequently found 
detached from her person where the death-dealing blows were apparently 
struck by her slayer, the State is entitled to offer the watch in evidence and 
exhibit it to the jury. S. v. Ro!/etq 390. 

Where the evidence tends to show that defendirnt furnished dynamite to 
his co-conspirator pursuant to a conspiracy to damage personalty, the State 
may properly introduce in evidence the dynamite which the co-conspirator 
found a t  the place designated by defendant in a telephone conversation and 
which was in the witness' possession a t  the time he was apprehended in at- 
tempting to consummate the conspiracy. S. v. Hiclcs, 511. 

Where the photographer identifies pictures made by him and states they were 
correct and true representations of the body of the deceased and the place 
where i t  was found, the photographs are  rightly received in evidence for the 
limited purpose of explanation or illustration, notwithstanding that they may 
be of a shocking nature and tend to arouse passion or prejudice. 8, v.  Rogers, 
390. 

8 40d. Character Evidence of Defendant. 
The solicitor may impeach the defendant as  a witness by cross-examining 

him as to antecedent acts of misconduct. S. I;. Hicks, 511. 
Where defendant testifies and then offers evidence of his good character, he 

is entitled to have the jury consider his character eridence both as  bearing 
upon his credibility and as substantive evidence bearing directly upon the 
issue of his guilt or innocence. S. v. Bridgere, 577. 

Where defendant does not go upon the stand, his eridence of good character 
is substantive evidence bearing directly on the question of his guilt or inno- 
cence upon the theory that  a man of good character is unlikely to do a dis- 
honest or immoral act inconsistent with the record of his past life. S. v. Wood, 
636. 

8 41e. Credibility of Witnesses in  General. 
The demeanor of a witness on the stand is alwnys in evidence. S. I;. dfullia, 

542. 

8 41g. Credibility of Accomplices. 
I t  is competent for a co-conspirator to testify that he was then serving sen- 

tence for his offense to forestall a contention on the part of defendant con- 
spirator that the witness was testifying to obtain personal immunity. S. v. 
Hicks, 511. 

9 4%. R e d i r e c t  Examination. 
A soldier witness may testify that  he appeared a s  a witness in obedience to 

military orders for the purpose of counteracting the implication made by the 
defense on his cross-examination that he was a hired witness. S. r .  Hick's, Fill. 

42d. Evidence Competent t o  Corroborate Witness. 
Where a State's witness testifles concerning certain matters, testimony of 

consistent statements made by the witness prior to the trial is properly acl- 
mitted for the restricted purpose of corroboration. S. v. Roq~v.7. 390. 
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Evidence of good character of witnesses for the State is not substantive 
evidence but is competent only a s  bearing upon their credibility. S, v. Bridgera, 
577. 

Evidence of good character of witnesses for the prosecution is corroborative 
and relevant and material only as  bearing upon the credibility of their testi- 
mony. 8. v. Wood, 636. 

Testimony a s  to the finding of incriminating circumstances a t  places desig- 
nated by one conspirator is competent against co-conspirators for the purpose 
of corroborating the testimony of such conspirator a t  the trial. 8. v. Bovender, 
683. 

An article may be introduced in evidence to corroborate testimony in regard 
thereto by witnesses whose credibility has been attacked. S. v. Gibson, 691. 

§ 43. Evidence Obtained by  Unlawful Means. 
Where one officer armed with a "John Doe" warrant and another officer 

armed with a valid warrant correctly identifying the owner of the premises, 
act in concert in making the search, it  will be presumed that both officers acted 
under the vnlid writ, and evidence discovered by such search is competent. 
S. v. Rkodes, 453. 

§ 44. Continuance. 
The refusal of a motion for continuance will not be held for error when 

defendants do not give the nnme of the alleged essential witness who was out 
of the State or make it  appear that any effort was made to secure the witness' 
presence a t  the trial, and further there is no affidavit that defendants had not 
had time to prepare for trial. 5. v. Roll, 858. 

g 48d. Withdrawal of Evidence. 
An instruction from the court to disregard all contropersy relating to a n  

irrelevant and incompetent matter has the effect of striking out all evidence 
on the point, and thus cures the inadvertence in the initial reception of the 
evidence. S. a. Campo, 79. 

5 48e. Reopening for  Additional Evidence. 
When the interests of justice require, evidence may be offered even after 

the argument of counsel. S. v. Eagle, 218. 

8 50a. Course and  Conduct of Trial i n  General. 
Every person charged with crime is entitled to a trial before a n  impartial 

judge and a n  unprejudiced jury in an atmosphere of judicial calm. S. v. 
Carter, 581. 

Bod. Expression of Opinion by Court in  Course of Trial. ( In instruc- 
tions is infva 53f.) 

Arrest of defendant and his witnesses to the knowledge of jury held impeach- 
ment of their testimony entitling defendant to new trial. S. v. Simpeon, 438. 

Where upon defendant's confession admitted in evidence, which was not 
challenged or repudiated by him. he is guilty of murder in the second degree 
a t  least, his contention that in the m:lnner in which the court permitted the 
solicitor to cross-esamine his witnesses and in the general conduct of the trial. 
the court impeached the testimony of witnesses and conveyed an espression of 
opinion to the jnry on the merits in violation of G.S. 1-180, is feckless, and any 
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error in this respect will be held harmless upon appeal from conviction of 
second degree murder. 8. v. Russel l ,  487. 

The trial court must abstain from conduct or language which tends to dis- 
credit or prejudice the accused or his cause with the jury. G.S. 1-180. S. v. 
Carter, 581. 

Remarks of the trial judge will not be held for prejudicial error unless they 
deprive defendant of his right to a fair trial, considering the remarks in the 
light of the circumstances under which they were made, and a bare possibility 
that  defendant may hare suffered prejudice is not sufficient to overthrow an 
adverse verdict. Ib id .  

The trial judge has discretionary authority to prevent the repetition of ques- 
tions already answered, and remarks of the court to accelerate the proceedings 
that  the witness had already "answered that  question" and later, to "ask the 
witness something else," mill not be held for reversible error a s  prejudicing 
defendant. Ib id .  

In reply to a question as  to his manner of driving on the occasion in ques- 
tion, defendant testified that he never drove or allowed his car to be driven a t  
a high rate of speed. The court, upon objection by the solicitor for irrelevancy, 
directed defendant to "leave past history out." H e l d :  The court's remark 
merely cautioned defendant to onlit irrelevant matter, and cannot be held 
prejudicial. Q Ibid.  

An order of the trial judge requiring defendant to reply to an unanswered 
question twice put to him by his cowlsel cannot be held prejudicial. Ibid.  

Defendant's counsel asked him whether he was a s  norlnal a t  the time in 
question as  he then was. The court's remarli "let him say what his condition 
was" simply cautioned counsel to propound a correct interrogation in lieu of 
the leading question, and cannot be held prejudicial. Ib id .  

Where a t  the time of the question no evidence had been introduced that 
defendant was suffering from asthma on the occasion in question, his counsel's 
direction that  defendant tell "how asthma affected you on this occasion" is 
objectionable as  assuming the existence of a fact not shown by the testimony, 
and the court's interjection "if i t  affected him a t  all" will not be held preju- 
dicial a s  disparaging defendant's testimony, since i t  merely advised counsel 
that the inquiry was not proper. Ib id .  

A remark of the court will not be held prejudicial when it could in no wny 
have adversely affected defendant. S .  v. Bovender,  683. 

While the trial court may not by language or conduct a t  any time during 
the trial impeach the credibility of a witness or discredit efforts of either party 
before the jury, and while such impeachment or depreciation once made cannot 
be cured or corrected, nevertheless appellants must make it  plainly appear that 
the occurrence complained of prejudiced their cause sufficiently to overcome 
the presumption in favor of the regularity of the proceedings in the lower court. 
S. v. Cibsofi, 691. 

8 501. Argument and Conduct of Counsel and  Solicitor. 
In  this prosecution of defendant for willful abandonment and nonsupport 

of his wife and minor child, the remarli of the solicitor that the State woultl 
have to support the child unless the defendant were convicted is disapproved, 
but ie held not prejudicial in the light of defendant's own evidence. S. c. 
Campo,  79. 
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Solicitor may not exhibit to jury in his argument article which has not been 
identifled and introduced in evidence, and his statement that  he had it  in paper 
sack and was willing to show i t  to jury is improper, and upon defendant's 
objection thereto, the error is not rendered harmless by instruction that defend- 
an t  objected to i t  being offered in evidc?tcc. S. v. Eagle, 218. 

The solicitor has the right, within reasonable limits, to draw relevant infer- 
ences from and comment on the demeanor of a witness. S. v, Mullis, 542. 

While counsel has the right to argue to the jury what he concedes to be the 
law of the case, G.S. 84-14, the court properly may warn counsel not to com- 
ment upon the failure of a defendant to testify, G.S. 8-54, even though a s  of 
that  time counsel had made no improper comment, in order to prevent further 
comment which might violate the rule, and upon objection by counsel, to 
exclude categorically such comment, taking care that nothing be said or done 
which would unduly prejudice defendant. S. v.  Bovender, 683. 

8 51. Authority and  Duty of Court i n  General. 
Trial court has discretionary authority to prevent repetition of questions 

already answered. S. v. Carter, 681. 
The act of the court in stopping defendants' counsel f r o u  exhibiting to 

the jury a dollar bill which had just been offered in evidence by the solicitor 
will not be held for error, the matter being in the discretion of the trial court 
in the orderly conduct of the trial. S. v.  Bovender, 683. 

8 5% (1 ) . Consideration of Evidence on  Motion t o  Nlonsuit. 
Upon demurrer to the evidence i t  must be taken in the light most favorable 

to the State. G.S. 15-173. S. v. Webb, 382; S. v. Jarrell, 741. 

8 52a ( 2 ) .  Sufficiency of Evidence t o  Overrule Nonsuit i n  General. 
Upon motion to nonsuit the court is required to ascertain merely whether 

there is evidence to sustain the allegations of the indictment, and not whether 
it be true or the jury should believe it. S. c. A l s t o ~ ,  341. 

Neither weight nor reconciliation of evidence is presented, but only sufficiency 
of evidence, considered in light most favorable to State. S. v. Hovis, 359. 

The incredibility of the State's testimony cannot justify nonsuit, since the 
credibility of the witnesses is for the jury and not for .the court. S ,  v. ROU, 
355. 

The testimony of an accomplice is sufficient to support EL conviction, a fortiori 
where the testimony of the accomplice is corroborated by other evidence. S. v. 
Bovender, 683. 

Where in a prosecution for assault with a deadly weapon, the State intro- 
duces testimony of a witness that he was plowing with (defendant a t  the tinip 
they heard a shot, the only shot fired that niorning in the vicinity so fa r  as  the 
evidence revealed, and also testimony of a statement made by defendant that 
he knew nothing of the shooting, and there is no evidence directly contrary to 
this testimony, held, the State's own evidence establishes I defense by witnesses 
oflered by it  and presented as  worthy of belief, and defendant is entitled to 
avail himself of such defense on motion of nonsuit. S. 2.. Jarrell ,  741. 

8 5% (3). Sufficiency of Circumstantial Evidence t o  Overrule Nonsuit. 
Evidence of defendant's identity as  the perpetrator of the offense held 

insufficient. S. v.  Llolld, 227. 
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Circumstantial evidence is a recognized and accepted instrumentality in the 
ascertainment of truth, and in many cases is sufficient to overrule defendant's 
motion to nonsuit even though the individual facts may be weak in themselves 
when they present a strong case considered together. 8. v. Alston, 341. 

While circumstantial evidence is a n  accepted instrumentality in  the ascer- 
tainment of truth, in order to be sufficient to overrule nonsuit the circumstances 
must be so connected or related a s  to  point unerringly to defendant's guilt 
and exclude any other reasonable hypothesis, and circumstantial evidence which 
is consistent with innocence or merely shows it  possible that  defendant com- 
mitted the offense or raises a mere conjecture of guilt is insufficient to be sub- 
mitted to the jury. S. v. Webb, 382; S. v. Jarrell, 741. 

Circumstantial evidence which establishes motive and a n  opportunity of 
defendant to have committed the offense, and threats made by defendant 
against the victim of the secret assault, without evidence connecting defendant 
with the actual execution of the crime, is insufficient to overrule defendant's 
motion to nonsuit, since the circumstances a re  entirely consistent with defend- 
ant's innocence. S. v. Jarrell, 741. 

$j 52a (4). Nonsuit-Contradictions and  Discrepancies i n  Evidence. 
Contradictions and discrepancies in the State's evidence, even though some 

of them relate to testimony of exculpatory statements made by defendant, do 
not justify nonsuit when other evidence of the State, including inculpatory 
statements made by defendant, tend to establish the State's case, the recon- 
ciliation of the evidence being the function of the jury alone. S. v. Howls, 359. 

$j 5% (6). Nonsuit fo r  Variance. 
A fatal  variance between indictment and proof may be taken advantage of 

by a motion to nonsuit. S. v. Hicks, 31. 
Variance between allegation and proof a s  to person owning real property 

which defendant is charged with malicious damage to, held fatal. Zbid. 
Conviction of assault on female with intent to commit rape will not sup- 

port nonsuit on ground that all  the evidence tended to show the crime of rape, 
since the indictment included the lesser offense. S. v. Roy, 558. 

5 52b. Directed Verdict. 
On demurrer to the evidence or motion for a directed verdict of not guilty, 

neither the weight nor the reconciliation of the evidence nor the credibility of 
the witnesses is for the court, but the court is required to determine onlg 
whether there is sufficient evidence, considered in the light most favorable to 
the State, to support a verdict for the prosecution. S. u. Hovis, 359. 

$j 53b. Instructions on  Burden of Proof-Alibi. 
An instruction to the effect that  evidence of an alibi need raise only a reason- 

able doubt of defendant's guilt to entitle him to a n  acquittal will not be held 
for reversible error when construed contextually with other portions of the 
charge categorically instructing the jury that an alibi is not a defense and 
that the burden of proof thereon does not rest upon defendant, but that  the 
burden rests upon the State to show beyond a reasonable doubt all elements of 
the crime, including defendant's presence a t  the scene when necessary to the 
offense. Such instruction is not approved and the correct form of a charge 
upon the question is given. S. w. Rrirlgcra, 577. 
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!l!he court's charge on defendants' defense of alibi held without error. 8. U. 
Bovender, 683. 

8 58f. Instructions-Expression of Opinion by Trial Court. ( In  conduct 
of trial, see supra 50d.) 

The trial court may not in any inanuer, whether directly or indirectly, by 
comment on the testimony, by arraying the evidence unes~ually in the charge, 
by imbalancing the contentions of the parties, by choice of language in stating 
the contentions, or by general tone and tenor of the trial, indicate what impres- 
sion the evidence has made on his mind or what deductions he thinks should 
be drawn therefrom. S .  v. Simpson, 438. 

Misstatement of evidence and manner and language in stating the State's 
contentions held error as  expression of opinion upon evidence. Ibid.  

§ 351. Charge on  Character Evidence. 
Where the court undertakes to charge upon the character evidence of the 

State's witnesses and of defendant, who had testified a t  the trial, a charge to 
the eEect that  the character evidence of both sides was direct testimony and 
should be taken into consideration in finding the facts in the case, must be held 
for reversible error, defendant being entitled to an i n s t ~ w t i o n ,  if the matter 
is adverted to, that  evidence of his good character should be taken into con- 
sideration both on the question of his credibility and as  substantive evideiice 
upon the question of his guilt or innocence. S.  v. Bridgers,  577. 

A charge to the effect that  the character evidence of defendant and the chnr- 
acter evidence of witnesses for the prosecution constituted substantive, direct 
evidence, must be held for reversible error. S ,  v. Wood ,  636. 

5 53k. Statement of Contentions. 
The trial court may properly give the contentions of the State upon relevant 

inferences reasonably deducible from the demeanor of a witness. S. v. N u l l i ~ ,  
542. 

§ 56. Motions in Arrest of Judgment. 
A motion in arrest of judgment for insufficiency of the indictment or warrant 

may be made for the first time in the Supreme Court. Rule 21. S. v. Sarcl/er, 
76. 

A motion in arrest of judgment must be based on matters appearing on the 
face of the record or which should appear thereon and do not, and therefore 
motion in arrest will not lie for a misnomer, since it can be supported only by 
facts dehors the record. Ibid.  

Warrant and complaint construed together held to identify defendant suffi- 
ciently to defeat motion in arrest of judgment. Ibid.  

A motion in arrest of judgment is inappropriate to present the contention 
that the jury list was not selected from the legally prescribed source, since the 
n~a t te r s  sought to be challenged a re  not apparent on the face of the record. 
S .  v. Brown, 202. 

Motion in arrest of judgment on the ground that  the grand jury which in- 
dicted defendant had not been sworn cannot be allowed when the record proper 
reveals that  the requisite oath was administered to all the grand jurors. 8 .  v. 
Rogers, 300. 
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Q 821. Suspended Judgments and  Executions. 
Where the suspension of sentence ha8 been revoked by the county court for 

condition broken, certiorari will lie solely to review the regularity and legality 
of the judgment invoking the original sentence, and tlie "affirmance" of the 
judgment by the Superior Court is in effect a dismissal of the writ for want 
of merit, and will be so considered upon further review. S. v. Snti th,  66. 

Where a defendant does not object or except to the conditions upon which 
sentence is suspended nor appeal therefrom, the conditions become an integral 
part of the covenant voluntarily assented to by defendant, and he may there- 
af ter  contest the execution of the sentence for condition broken only on the 
ground of want of evidence to support a finding of breach of condition or on 
the ground that the conditions are  ullreasonable or for an unreasonable length 
of time. Ibid. 

The presumption is in fayor of the reasonableness of tlie conditions upon 
which sentence is suspended. Ibid. 

Upon conviction of larceny of 900 pounds of seed cotton, suspension of sen- 
tence on condition that  defenilnnt not operate a motor vehicle on the h i g h w a ~ s  
of the State for one year will not be held unreasonable as  having no relation to 
the offense, since it will be presumed in the absence of a showing to the con- 
trary that the operation of a motor reliicle was involved in the larceny. In 
this case it appeared further that defendant was addicted to the use of alco- 
holic beverages. Ibid. 

While the Superior Court is without jurisdiction to reyoke a driver's license, 
i t  may suspend execution of sentence on condition that defendant not operate 
a motor vehicle on the highways of the State for a reasonable length of time 
when such condition bears a reasonable relation to the offense of which defend- 
an t  stands convicted. Ibid. 

The court may not suspend sentence for a period exceeding five years. S ,  v. 
Gibson, 691. 

Q 77d. Conclusiveness and ERect of Record. 
The Supreme Court is bound by the record a s  certified. 8. v. Wood, 636. 

Q 78e (2). Necessity of Calling Inadvertence in  Statement of Evidence o r  
Contentions t o  Attention of Trial Court. 

Where tnisstatement of ex'idenee and manner of statement of contentions 
amount to expression of opinion by trial court, the error will be ground for new 
trial notwithstanding the failure to bring the matter to the trial court's atten- 
tion. S. v. Simpson, 438. 

Objection to the court's recapitulation of the evidence and stntement of 
the State's contentions based thereon map not be taken for the first time ill 
the case on appeal. S. 2;. Goina, 460. 

Objection to the statement in the chnrge of a legitimate contention of the 
State cannot be raised for the Arst time on appeal, it being incumbent upon 
defendant in apt time to have challenged the contentions or requested a counter 
contention on his own behalf. S. v.  Xullis, 342. 

Q 79. Briefs. 
Exceptions not brought forward in defendant's brief and in support of which 

no argument is advanced or authority cited, are  deemed abandoned. 8. v. 
Brown, 202; S. v. Carter, 581 ; S. v. Bovender, 683. 
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§ 8 0 b  (4).  Dismissal fo r  Fai lure t o  Prosecute Appeal. 
Where defendant gives notice of appeal in open court, but does nothing to 

perfect the appeal, the motion of the Attorney-General to docket and dismiss 
will be allowed, but where defendant has been convicted of a capital felony this 
will be done only after an inspection of the record proper fails to disclose error. 
8. v. Hall, 310; S. v. Shedd, 311. 

8 81b. Presumptions and  Burden of Showing Error .  
Where the charge is not in the record it  will be assumed that  the court cor- 

rectly charged the jury. S. v. Hovis, 359; S. v. Russell, 487. 
Where the record does not show to the contrary, i t  will be presumed that  

the procedure in the lower court was regular and free from error. S. v. Mullis, 
542. 

Presumption is in favor of regularity of' proceedings in lower court. S. v. 
Gibson, 691. 

8 8 l c  ( 1 ) .  Harmless and  Prejudicial E r r o r  i n  General. 
Where on defendant's unchallenged and unrepudiated confession he is guilty 

of the offense charged, a t  least, any error in trial is h:lrmless. S. v. Russell, 
487. 

Mere technical error will not entitle defendant to a new trial but it  is neces- 
sary that error be material and prejudicial and amourit to a denial of some 
substantial riglit in order to constitute reversible error. S. a. Bovender. 683; 
S. v. Gibson, 691. 

§ 81c (2). Harmless and Prejudicial Er ror  i n  Instructions. 
Exceptions to the charge will not be snstained when the charge read con- 

textually is  free from prejudicial error. 8. v.  Hicks, 511. 

§ 81c (3). Harmless and  Prejudicial Er ror  i n  Admission or  Exclusion of 
Evidence. 

The unsuccessful effort of the solicitor to have a witness identify certain 
dynamite caps connected with the offense cannot be prejudicial when the dyna- 
mite caps are  not introduced in evidence. S. v. Hicks, E t l l .  

Exclusion of testimony cannot be held prejudicial when the testimony is 
thereafter admitted. 8. v. Bouettde~, 683. 

Exclusion of testimony cannot be held prejudicial when the record does not 
disclose what the witness would have testified. Ibid. 

Refusal to permit a witness to testify as  to a certain matter cannot be held 
prejudicial when the record shows that when the question was repeated the 
witness replied he did not remember. Ibid. 

8 81c (4). Harmless and Prejudicial Error-Error Relating t o  One Count 
Only. 

Where but one sentence is iniposed upon a verdict of  guilt^ as  to both counts 
in an indictment, alleged error relating to one count only cannot entitle defend- 
an t  to a new trial when no error is found as to the other c o ~ ~ n t ,  and the sentence 
imposed is within the limits prescribed for such offenrse. S. v. Fou, 228. 

Where defendant is convicted on two counts, and equal concurrent sentences 
are  imposed on each, error relating solely to one count is unavailing on appeal 
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when no error was committed in the trial in respect to the other count. S. V .  

Hicks, 511 ; S. v. Bovender, 683. 
Where but one sentence is imposed upon a general verdict of guilty, and 

there is no error in respect to one of the counts, error relating to the other 
counts cannot be prejudicial. 8. v. Cobb, 647. 

Q 81c  (5). E r r o r  Cured by Verdict. 

Where defendant is convicted of manslaughter upon evidence fully justify- 
ing the verdict, alleged error relating to the charge of murder in the second 
degree cannot be prejudicial. S. v. Artis, 348. 

8 81f. Review of Exceptions to  Refusal t o  Nonsuit. 
The sustaining of defendant's motion to nonsuit in the Supreme Court has 

the force and effect of a verdict of not guilty. R .  v .  H i l l ,  61. 

§ l8i. Review of Constitutional Questions. 
The Supreme Court will not pass on a constitutional question until the 

necessity for doing so has arisen. S. 2;. Wilkes, 64.5. 

8 83. Determination and Disposition of Cause. 
Where quashal of indictments in the Superior Court is correct because the 

court was without jurisdiction to try the case, the judgment of dismissal will 
not be disturbed on appeal irrespectiv< of the reason assigned by the lower 
court for dismissal. 8. v. Wilkes ,  645. 

DAMAGES. 

8 la .  Compensatory Damage for  Personal Injury. 

The living expenses of plaintiff a re  not an element of compensatory damage 
recoverable for negligent injury unless the injury augments them by necessitat- 
ing convalescent care or recuperative attention, etc., in which case the amount 
expended over and above plaintiff's normal living expenses may be recovered. 
Mintz u. R. R., 607. 

Damages recoverable for a personal injury are  all damages, past, present 
and prospective, sustained as  a consequence thereof, embracing loss of past 
earnings, without interest, and the present cash value of prospective earnings, 
considering plaintiff's age, occupation and amount of income, and also indem- 
nity for actual nursing and medical expenses and a reasonable satisfaction for 
actual suffering, physical and mental, which a re  the immediate and necessary 
consequences of the injury. Ibid. 

3 l c .  Special Damages. 
Loss of profits constitute a proper element of damage where such loss is the 

direct and necessary result of defendant's tort and such loss may be recovered 
when capable of being shown with a reasonable degree of certainty. Trucking 
Co. v. Paune, 637. 

8 10. Pleading of Damages. 
Some latitude must be allowed in the pleading of special damages. Trucking 

Co. v. Payne, 637. 
Plaintiff alleged that  by reason of the damage to his tractor-trailer in the 

collision in suit he lost the use of same for two and one-half months notmith- 
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standing every reasonable effort for quick repair, and that i t  was impossible to 
rent a substitute, and alleged the approximate montl~ly profit from the use of 
the trailer, H e l d :  Defendant's motion to strike the allepiitions was improperly 
allowed. I b i d .  

5 11. Relevancy and  Competency of Evidence on  Issue. 
While plaintiffs' loss of time from their occupation must be limited to that  

which has occurred up to the time of trial, subsequent loss of time being in- 
cluded in a recovery for decreased earning capacity, where plaintiffs' evidence 
discloses that they were public school teachers and had contracts to teach for 
the year ensuing after the accident on 2 June, and that  the cases were tried 
in June of the year following the accident, during which time they were com- 
pletely disabled, evidence of their loss of salary for the school year is properly 
admitted. Uickson v. C o a c l ~  Co., 167. 

Expert medical testimony a s  to the probable cost of surgical operations and 
medical attention still needed by plaintifis a t  the time of trial is held without 
error. I b i d .  

Where plaintiff seeks to recwrer conipensatory damages only and there is no 
evidence that her living expenses were materially increased by reason of the 
negligent injury sued on, testiniony of plaintiff, over objwtion, that since her 
injury she had been supported by her father and her brothers and sisters, must 
be held for prejudicial error as  calculated to mislead the jury on the issue of 
damages and augment the recovery. l f i lz tz  v. R. R., 607 

8 13a. Instructions on Issue. 
An instruction for the jury to answer the issue of d;lin.rges in the amount it  

found justified from the greater weight of the evidence l ~ i l l  not be held erro- 
neous a s  inadequate when the court follows such instruction by a correct charge 
a s  to the measure of damages. Dickson v. Coach Co., 167. 

§ 8. Wrongful Death-Expectancy of Life and  Damages. 
[n an action for wrongful death it  is error to permit plaintiff administratrix 

to testify that  intestate, who was her husband, had just come out of military 
service, as  to the length of time he had been in the service, that they had a 
child two years old a t  the time of his death, and that she lost the home place 
to the mortgage people after his death, and that  she paid his hospital and 
doctors' bills and burial expenses. Joui.nignn v. Icc Co., 180. 

The measure of damages for wrongful death is the present worth of the net 
pecuniary value of the life of deceased, to be ascertained by deducting the prob- 
able cost of his own living and his usual or ordinary expenses from his probable 
gross income which might have been expected from his own exertions during 
his life expectancy, taking into consideration his age, health, earning capacity, 
habits, ability, skill and his employment. Ibid. 

Any error in instrnctions upon the rule for ascertaining the present cash 
value of decedent's life to his dependents or in failing lo elaborate upon the 
rule upon the request of the jury, ltcld curcd by the subsequent submission of 
a mathematical formula, to which connsel for both sides agreed, the formula, 
not appearing of record, being presumed correct and to hare fully satisfied the 
members of the .jnry. Yost 7). Hnll. 463. 
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Comment by counsel in contrasting the financial condition of the widow of 
plaintiff's intestate with counsel's projected probable earnings of defendants, 
although highly improper, held cured, upon the record in this case, by the 
court's instruction that  the jury should not consider the circumstances of the 
parties in determining the issue of damages and should disregard the argu- 
ment. and should take the law from the court. Ibid. 

DEEDS. 
g 4. Consideration. 

Wife's acceptance of domicile selected by husband and extra work a t  home 
without agreement for compensation held not to show consideration for deed 
from him to her for half interest in land. igprinkle v. Ponder, 312. 

8 6. Requisites a n d  Validity of Deeds of Qift. 
Agreement of married woman to live a t  domicile selected by husband is not 

legal consideration and cannot render the deed one of bargain and sale, and 
i t  is  void unless registered within two years. Sprinkle v. Ponder, 312. 

8 13% Estates  and  Interests Created. ' 
Grant of land for garbage dump with covenant not to sue for annoyance 

arising from such operation held to convey easement running with land. Wal-  
drop v. Brevard, 26. 

§ 16b. Restrictive Covenants. 
A grantor in a duly registered deed containing contractual restrictions upon 

the purposes for which the property may be used is entitled to enforce such 
agreement against a purchaser by meene conveyances from the grantee when 
the restrictions a re  reasonable in character and duration and a re  not against 
public policy. Starmount Co. v. Memorial Park, 613. 

A restriction on the enjoyment of property must be created in express terms 
or by plain and unmistakable implication. Ibid.  

Contractual restrictions in a registered deed that the property should be 
used only for residential purposes and that i t  should not be used for business 
or commercial purposes except for truck farming or poultry raising, held to 
preclude a purchaser by me8n.c conveyances from the grantee from constructing 
and using a driveway across such property a s  an entrance to a commercial 
cemetery maintained on adjoining property, since use of the property a s  a n  
incident to a forbidden business or enterprise would be tantamount to dedi- 
cating it  to such proscribed use. Ibid. 

Contractual restrictions placed in a deed for the benefit and convenience 
of grantor a re  not impaired by the fact that  the grantor reserves the right to 
unrestricted use of other property retained by him in the vicinity. Ibid. 

§ 16c. Agreements t o  Support Life Tenant  o r  Grantee. 
Breach of agreement by the remainderman to care for the life tenant during 

the remainder of her life, cannot entitle the life tenant to judgment declaring 
her the owner of the land free of the remainder. Bowen v. Dardm,  443. 
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DESCENT AND DISTRIBUTION. 

8 13. Advancements. 
The personalty of the estate is made the primary fund for the equalization 

of advancements of personalty, and the realty is made the primary fund for 
the equalization of advancements in realty, and it  is only when and to the 
estent that there is an excessive advancement in either category of property 
over and above the share which may come to the other Ibeneficiaries that such 
excess may be considered in the distribution of the other category. G.S. 28-1-50, 
G.S. 29-1 ( 2 ) .  King v. Neese, 132. 

DIVORCE AND ALIMONY. 

8 3. Jullsdiction and  Venue. 
General county court of Alamance County is given statutory jurisdiction of 

actions for divorce. McLean u. McLean, 139. 

§ 5d. Pleadings i n  Actions for  Alimony Without Divorce. 
In a n  action for alimony with divorce under G.S. 50-16 i t  is incumbent upon 

plaintiff to allege and prove that the acts of misconduct complained of were 
without adequate provocation on her part, but allegations that  plaintiff had 
been a dutiful wife and had tried to make a home for defendant and live with 
him in peace, with her testimony on the trial that she had done nothing to 
provoke defendant's mistreatment of her, is held sufficient for this purpose. 
Bateman v. Ratemaw, 357. 

8 12. Alimony and  Counsel Fees Pendente Lite. 
Alimony pendente Zite and counsel fees may not be anarded in an action for 

alimony without divorce unless plaintiff alleges in her complaint facts sufficient 
to constitute a good cause of action under the statute. Ipock v. Zpoclc, 387. 

The court does not have a n  absolute and unreviewable discretion to allow 
temporary subsistence upon motion therefor made in a n  action for alimony 
without divorce, but is expected to look into the merits of the action and 
determine the matter in the exercise of his sound legal. discretion, after con- 
sidering the allegations of the complaint and the evidmence of the respective 
parties, and it  is error for the court to refuse to hear the evidence of the 
defendant in support of his contention that the separaticsn was due to the fault 
of plaintiff and to enter the order based solely upon the allegations of the 
complaint and the plaintiff's evidence in support thereof. Ibid. 

9 14. Alimony Without Divorce. 
G.S. 50-10 provides two separate remedies: ( 1 )  alimony without divorce, and 

( 2 )  subsistence and counsel fees pewdente Zite. Batemarr v. Rateman, 358. 
An affirmittive finding upon the issue as  to whether defendant had offered 

snch indignities to plaintiff's person as  to render her condition intolerable and 
life burdensome will support judgment for alimony without divorce notwith- 
standing the negative findings of the jury upon the issuer, as  to whether defend- 
ant  had separated himself from plaintiff and failed to provide her subsistence. 
and had wrongfully abandoned her, and by cruel and barbarous treatment had 
endangered her life. Ibid. 

Alimony without divorce may not be awarded unless the husband separates 
himself from his wife and fails to provide her with the necessary subsistence 
according to his income and condition in life, or unless: he shall be guilty of 
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such misconduct or acts a s  would constitute a cause for divorce, either abso- 
lute or from bed and board. Ipock v. Ipock, 387. 

1 Enforcing Payment of Alimony Due Under Foreign Decree. 
Under full faith and credit clause plaintiff is entitled to judgment for amount 

of alimony due under decree for absolute divorce rendered by court of another 
state, but not to judgment for future installments, nor mag judgment be 
enforced by contempt proceedings. Willard u. Rodman, 198. See, also, Allman. 
v. Register, 531. 

Q U). Enforcing Payments for  Support of Children Due Under Foreign 
Decree. 

Our courts may render judgment for past due and unpaid installments for 
the support and maintenance of children a s  set out in decree of sister state, 
but not for payment of future installments thereunder. Allnaan v. Registw, 
531. 

21. Validity and Attack of Foreign Decrees. 
Where decree of divorce of another state awards the custody of the minor 

children of the marriage, our court has no jurisdiction in a proceeding under 
G.S. 50-13 to award the custody of the children except in conformity with the 
decree of the sister state unless the children a re  domiciled in this State a t  
such time. Allman c. Register, 531. 

§ 22. Validity aud  Attack of Decrees of This State. 
Our courts have jurisdiction to alter the marriage status of a resident even 

though the spouse be a nonresident, provided the form and nature of the 
substituted service meet the requirements of due process of law. McLeaiz G. 
McLean, 139. 

The statutory right of a nonresident against whom judgment has been ren- 
dered on substituted service to come in and defend a t  any time within five 
years, does not apply to actions for divorce. Ibid. 

Evidence that in original suit against nonresident spouse, she was notified 
by mail and appeared, that resident plaintiff thereupon took nonsuit and later 
instituted another suit in different county without attempting to obtain per- 
sonal service, and, with full knowledge of her whereabouts, procured service by 
publication in newspaper of limited circulation, held to show fraud on jurisdic- 
tion of court, and decree is a nullity. Ibid. 

DOMICILE. 

Upon birth, a n  illegitimate child acquires the domicile of its mother, and 
such child is without power to change its domicile until its majority or emanci- 
pation. I n  r e  Blalock, 493. 

An unemancipated infant cannot, of its own volition, select, acquire or change 
its domicile. 82lmalt u. Register, 531. 

The place of children's residence and the place of their domicile may not be 
the same. Ibid. 

While the domicile of unemancipated children is o rd innr i l~  that of their 
father during their minority, where the father abandons his wife and children 
or the parents a re  separated by judicial decree or divorce which awards the  
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children's custody to the mother, the children's domici1.e follows that of the 
mother. Ibid. 

Where i t  affirmatively appears from the record that  t:he husband had aban- 
doned his wife and children and that  the children had omtinuously thereafter 
lived with their mother in  another s tate  except for brief periods when they 
were permitted to visit their father in this State, the children's domicile is in 
such other state, and a flnding by our court upon the record that the domicile 
of the children was in this State is a conclusion of law and not binding on 
appeal. Ibid. 

EASEMENTS. 
Q 1. Creation by Deed. 

The owner of a tract of land conveyed a portion thereof to a municipality for 
express use a s  a garbage dumping ground, and released and waived all  right 
of action which grantors or their successors might ever have arising out of the 
use of the land conveyed for such purpose. Held: The waiver or release con- 
stituted a covenant not to sue, binding on grantors and t'heir heirs and assigns, 
and operated to create a n  easement running with the land so that  purchasers 
of the remaining lands of the grantors, either directly or by mesne conveyances, 
a r e  estopped to maintain a n  action against the city for the nuisance resulting 
from the operation of the garbage dump in a reasonably careful and prudent 
manner, notwithstanding that  the deed to the city was not in their chain of 
title. G.S. 47-27. Waldrop v. Brevard, 26. 

6. Easements Running With t h e  Land. 
Where the owner of land conveys a portion thereof together with a n  ease- 

ment over his remaining lands by deed duly recorded, grantees of the servient 
tenement, directly or by meene conveyances, take titlo subject to the duly 
recorded easement, notwithstanding that  no deed in their chain of title refers 
to such easement. Waldrop v. Brevard, 26. 

$ 9. Termination on Equitable Grounds. 
Where a municipality acquires a n  easement over adjacent lands to maintain 

a garbage dump on lands purchased by it, change in conditions in the neighbor- 
hood cannot justify the release of the owners of the servient tenement of the 
burden of the duly recorded easement. Waldrop v. Brevard, 26. 

ELECTIONS. 

Q 1 Time of Election and  Right  t o  Submit Question t o  a Vote. 
A county may not hold a n  election on the question of legalizing the sale of 

beer and wine therein within sixty days from a n  election in a municipality of 
the county on the same question, irrespective of the time of making the order 
calling such election. Ferguson v. Riddle, 54. 

Q 1%. Contested Elections. 
In  an action involving contested election, undenied and unchallenged aver- 

ment in petition for recusation that  judge personally took active part in cam- 
paign held to disqualify him. Ponder v.  Davi8, 609. Successful candidate 
may not enjoin investigation of election by Board of Elections and S.B.I. 
Ponder v. Board of Elections, 707. 
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ELECTRICITY, 

g 7.  Negligence i n  Maintaining Wires. 

Evidence tending to show that  a municipal utility maintained uninsulated 
wires carrying a lethal voltage only about four feet above a tramway being 
constructed over a street with the city's knowledge and permission (G.S. 
143-136), and that  a workman on the tramway, who was not warned that the 
wires carried a dangerously powerful current, was electrocuted when a strip 
of metal he was using to cap the top of the roof of the tramway came in con- 
tact with the uninsulated wires, is held sufficient to be submitted to the jury 
on the issue of negligence of the city and its utility commission. Essicli v 
Lexington, 600. 

§ 10. Contributory Negligence of Person Injured. 
Evidence tending to show that  a carpenter while worliing on the roof of 

a tramway over a street was electrocuted when a strip of metal he was hand- 
ling came in contact with uninsulntecl high voltage wires maintained only 
about four feet above the roof of the tramway, and that he had not been 
warned that the wires carried a dangerously powerful current, is held not to 
establish contributory negligence a s  a matter of law on the part of the mork- 
man. Easick v. Lexington, 600. 

g 11. Intervening and Insulating Negligence of Third Persons. 

Failure of employer to warn employee of dangerously powerful current car- 
ried by wires in close proximity to place where employee was required to work 
held not intervening negligence insulating negligence of power company a s  a 
matter of law. Essick v .  Lcxit~gto)?, 600. 

EMINEXT DOMAIN. 
g 4. Public Use. 

Condemnation of property for public housing project is for public use. 111 re 
Housing Authority, 649. 

Fact that  few of properties sought to be condemned a re  above standard of 
slum property does not affect public character of the taking. Ibid. 

8 6. Delegation of Power t o  State Agencies. 
A municipal housing authority is given the power by G.S. 157-11 and G.S. 

157-50 to condemn by eminent domain any real property which it  may deem 
necessary for a housing project, and G.S. 40-10 does not apply to such pro- 
ceedings. I n  r e  Housing Authority, 649. 

Housing authority may condemn non-slum property and homes when deemed 
necessary for public purpose by it  in esercise of sound discretion. Housing 
Authority, I n  re, 649. 

§ 14. Procedure. 

Selection of site for housing project is in sound discretion of housing author- 
i ty ;  no notice to property owners of hearing before Utilities Commission for 
certificate of public necessity is required. In r e  Housing Authority, 649. 

EQUITY. 
g 1. Maxims of Equity. 

Equity regards the substance and not the form. Erickson v.  Eltarling, 539. 
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EQUITY-Continued. 
8. Laches. 
Laches will not bar  a right when the action in which the right may be as- 

sert.ed remains pending. Anderson v. Moore, 299. 

ESTOPPEL. 
§ 5. Estoppel by Record. 

By participating in proceedings to sell timber from the lands devised in 
accordance with the will, the parties are  thereafter estopped from attacking 
the validity of the will. Burcheft u. Mason, 306. 

EVIDENCE. 

§ 2. Judicial Notice of OWcial Acts of Ofacers and  Agencies of State. 
The courts will take judicial knowledge a s  to the appointment and terms of 

a special judge of the Superior Court and the public records later made by 
him or a t  his instance. Motow Corp. v. Hagwood, 57. 

§ 8. Burden of Proving Defenses. 
Where the facts constituting a defense are  within defe'ndant's own peculiar 

knowledge it  is incumbent upon him to prove them. Jovce v. Sell, 585. 

$$ 17. Rule Tha t  Par ty  May Kot Impeach Own Witness. 
While a party may not impeach the credibility of his own witness, he is not 

precluded from showing the facts to be otherwise than tls testified to by the 
wit:ness. Mathenu v. Motor Lines, 673. 

$$ 21. Direct Examination-Cnresponsive Answer. 
The fact that  a n  answer is not responsive to the question does not in itself 

render the answer incompetent and justify the withdrawal of the testimony 
from the jury, but to the contrary if the answer contains relevant and perti- 
nent testimony it  is nonetheless competent because the matter contained 
therein was not specifically asked for. I n  re  Will of Tatunt, 723. 

§ a. Cross-examination. 
Much latitude is permitted on cross-examination to test the consistency and 

plausibility of matters related by a witness on direct examination, and there- 
fore questions which might be improper on direct examination may be per- 
mitted upon cross-examination. Yaddox v. Brown,, 519. 

8 25. Facts i n  Issue and  Relevant t o  Issues. 
Evidence which does not tend to establish the primary fact in issue by any 

logical inference is irrelevant and incompetent. Sprinkle v. Ponder, 312. 

§ 27 M . Pacts  Within Knowledge of Witness. 
While a person may testify a s  to the intent with which he performs a par- 

ticular act, no one else can have any personal knowledge in respect thereto, and 
therefore testimony of another as  to such person's intent, is without probative 
force. Hooper v. Casualty Co., 154. 

§ 32. Transactions o r  Communications With Decedent. 
In order for testimony to be incompetent under G.S. 8-51, the witness must 

be a party to the action or a person interested in the event or a person from, 
through, or under whom a party or interested person derives his interest or 
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title ; the witness must be testifying in his own behalf or in  behalf of the party 
succeeding to his title or interest;  the witness must be testifying against the 
personal representative of a deceased person or the committee of a lunatic or 
a person deriving his title or interest from, through, or under a deceased 
person or lunatic; and the testimony must concern a personal transaction or 
communication between the witness and the deceased person or lunatic. Peek 
v. Shook, 259. 

Testimony of plaintiff a s  to services rendered decedent held incompetent in 
action to recover therefor from estate. Peek v. Shook, 259. 

G.S. 8-51 does not render incompetent testimony from a n  interested witness 
a s  to transactions with a decedent when such testimony is for and not against 
the person deriving title or interest from, through or under the deceased per- 
son, and therefore it is competent for a defendant to testify to the effect that  
deceased grantee, under whom she claims, performed certain acts as  consider- 
ation for the deed. Sprinkle v. Yonder, 312. 

§ 35. Legal Instruments and  Court Records. 
Ordinarily a judgment in  another cause is not admissible to prove a fact in 

issue in the present action. Scarboro v. Morgan, 449. 

48. Medical Expert Testimony. 
A medical expert may testify a s  to the probable cost of further surgical 

operations needed by plaintiffs a t  the time of trial. Dickson v. Coach Co., 167. 

49. Opinion Evidence--Invasion of Province of Jury. 
Testimony that bus would have passed motorcycle if both had continued in 

straight line held short-hand statement of composite fact and not objectionable 
a s  invading province of jury. Yaddox v. Brown, 519. 

EXECUTORS AND ADMINISTRATORS. 

8 1. Appointment of Executors and  Administrators c. t. a. 
The rule that  a will must be construed to effectuate the intent of testator 

applies to the appointment of a n  executor therein. I n  re Will of Joh?zson, 570. 
The will in suit. which disposed of a large estate, directed the payment of 

specified sums to the beneficiaries from the assets, when, as  and if conveniently 
available a s  determined by testator's widow "who is hereby appointed my 
executor" and a trust company " h e r e b ~  appointed trustee of my estate." The 
widow renounced her right to qualify as  executrix. Held: The trust company 
named is entitled to administer the estate either as  executor or as  adminis- 
trator c. t. a. in accordance with the tenor of the instrument, G.S. 28-22, and 
therefore judgment of the lower court that  the clerk should issue letters testa- 
mentary to the trust company rather than to another nominated by the bene- 
ficiaries, will not be disturbed on appeal. Zbid. 

8 la.  Removal of Executors. 
An executor is charged with the preservation of the estate pending final 

determination of the issue of devisavit vcl won in favor of caveator upon 
appeal, unless and until he be removed, G.S. 28-32, and therefore upon the 
answer of the issue in favor of caveators it  is error for the court to appoint 
commissioners with direction that  they give bond and handle the estate. In re 
Will of Tntunt, 723. 
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EXECUTORS AND ADMINISTRATORS-(Tontiwed. 

(I 9d. Actions by Executors o r  Administrators. 
Where in  a n  action for wrongful death i t  is admitted that plaintiff had not 

qualified a s  administratrix, the court properly allows defendant to withdraw 
the admission in the answer of due qualiflcation, to take voluntary nonsuit on 
its cross-action, and thereupon to dismiss plaintiff's !action. Journigan v. 
Ice Go., 180. 

Q 20. Distribution of Estate. 
I t  is the duty of the administrator to make distribution of the surplus of his 

intestate's personal property among those entitled there,to, G.S. 28-149, but it  
is not his function to partition the real estate of his decedent among the heirs. 
King v. Neese, 132. 

Q 24. Family Settlements of Estates. 
While family settlements, when fairly made, a re  favorites of the law, this 

rule is subject to material limitations when a testamentary trust is involved. 
Corter v. Kempton, 1. 

Where a family agreement involves the rights of infants, the rule that  the 
law looks with favor upon such agreements will not prevail over the precept 
that equity will be guided by the welfare of infants in determining the reason- 
ableness and validity of the agreement. Zhid. 

Equity cannot modify trust estate in accordance with family agreement 
merely to avoid controversy between trustees and one cbf beneficiaries. Zbid. 

FOOD. 

§ 4. Nature and  Grounds of Liability for Foreign Substances o r  Unwhole- 
someness. 

There is an implied warranty that  a n  article sold in connection with food 
for  human consumption is wholesome and fit for that  purpose. Davis v. Rad- 
ford, 283. 

14. Liability of Manufacturer o r  Distributor t o  Retr~iler.  
Where retailer of article, sold in original pacliage for use in connection with 

food, is sued by consumer for breach of implied warrrmty that article was 
wholesome, retailer is entitled to hare wholesaler or distributor joined a s  co- 
defendant, even before he has sutrered loss, upon alleg,ation that wholesaler 
was primarily liable on the implied warranty. Davis v. R a d f o ~ d ,  283. 

FRAUD. 

Q 1. Deception Constituting F r a u d  i n  General. 
While fraud may not be defined, i t  elnbrz~ces the taking of undue or uncon- 

scionable advantage of another through breach of legal or equitable duty by 
acts, omissions, or concealments. Vail v. T'ail, 109. 

To constitute actionable fraud there must be a false representation or con- 
cealment of a material fact, which is reasonably calcc~lated to deceive and 
made with the intent to deceive, which does deceive to the hurt  of the injured 
party. Zbid. 

The breach of duty by a fic1uciar.r to disclose all  material facts constitutes 
fr t~nd.  Zbid. 
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A fiduciary relationship exists whenever there is special confldence on the 
one side which results in superiority or influence on the other, and the relation- 
ship exists a s  between a n  agent and his principal. Ibid. 

8 5. Deception and  Reliance on  Misrepresentation. 
The general rule that  a literate party who signs a n  instrument is charged 

with knowledge of its contents, does not apply when the party offering the 
instrument for signature stands in a fiduciary relationship and there are  ele- 
ments of positive fraud and deception justifying the person signing the instru- 
ment in not discovering its contents. Vail  v. liail, 109. 

8 9. Pleadings. 
A complaint alleging that defendants, officers and agents of a corporation, 

made fraudulent misrepresentations of fact a s  to the financial condition of the 
corporation, thereby inducing plaintiff to sell the corporation merchandise on 
credit, and that  defendants thereafter secretly caused the corporation to 
convey its assets to them with the purpose of cheating and defrauding plain- 
tiff and other creditors, and that the corporation was thereafter placed in 
receivership with virtually no assets, with prayer that plaintiff recover of 
defendants the amount lost through the extension of credit, is held to state 
only the one cause of action for actionable fraud on the part of defendants 
and is demurrable neither on the ground of misjoinder of causes nor the ground 
that it  stated a cause of action to set aside the conveyances appertaining solely 
to the corporate receivers. Mills Co ,  v. E'arle, 74.  

FRAUDS, STATUTE OF. 

9 9. Contracts Affecting Realty-Application in General. 
Testimony to the effect that grantee in a n  executed deed gave valuable con- 

sideration therefor, offered for the purpose of showing that it  was not a deed 
of gift, is not incompetent under the statute of frauds, since the statute applies 
to executory and not executed contracts. Spvinkle v. Ponder, 312. 

GAMES AND EXHIBITIOKS. 

3 3. Liability of Proprietor fo r  Injury t o  Patron. 
The management of a baseball park is not guilty of negligence in failing to 

proride a patron with a choice between screened and unscreened seats a t  a 
game attended by an unusually large number of spectators. Erickson v. 
Baseball Club, 627. 

The management of a baseball park is not a n  insurer of the safety of its 
patrons, but is required to exercise care commensurate with the circumstances 
to protect them from injury, and to this end is required to provide screening 
for seats in areas back of home plate where the danger is greatest, and to 
provide such screened seats in sufficient number to accommodate as  many 
patrons as  reasonably mar be expected to call for them on ordinary occasions. 
Ibid. 

After obtaining a seat in the bleachers, plaintiff's view of home plate became 
increasingly obscured intermittently by later arrivals of a n  unusually large 
crowd, some of whom were standing between the bleachers and the fence, and 
a few on the other side of the fence. Plaintiff was struck by a foul ball which 
he contended he was prevented from seeing in time, or from dodging, by reason 
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GAMES AND EXHIBITIONS-Continued. 

of the crowding and disposition of the spectators, contending the management 
was negligent in  thus subjecting him to extra hazards. Held: Plaintiff was 
cognizant of his danger, and by failing to move to a place of greater safety, 
assumed the risk and was guilty of contributory negligence barring recovery. 
Ibid. 

GAMING. 
g 4. Lotteries. 

A calculator used a s  part  of the paraphernalia in the operation of a lottery 
may be introduced in evidence. S, v. Gibson, 691. 

Prosecution for conspiracy to operate, and for operation of, butter and egg 
lottery and horse-race lottery. Ibid. 

GRAND JURY. 

§ 1. Qualitlcation and  Selection of Grand Jurors. 
The fact that  the county commissioners in selecting the jury list used only 

the tax returns for the preceding year without a list of names of persons not 
appearing thereon who were residents of the county and over twenty-one years 
of age, as  stipulated by the amendment to 6.8. 9-1, does no); sustain defendant's 
contention that  the list was not selected from the legally prescribed source, 
since the provisions of the statute a re  directory and not mandatory. S. v. 
Brown, 202. 

HEALTH. 

g 2. County and  City Boards of Health. 
A statute which operates only in one county and its colanty seat and which 

confers power upon the county and the city to consolidate their health depart- 
ments and name a joint city-county board of health and appoint joint city- 
county health officers, and which expressly repeals to the extent of any conflict 
all  laws in conflict therewith, is a local act  relating to health, and is void for 
repugnancy to Art. 11, sec. 29, of the State Constitution. Idol v. Street, 730. 

An unconstitutional act is void and is a s  inoperative a s  though it had never 
been passed, and therefore where a city-county board of health is created under 
a local statute which is unconstitutional because repugnant to provisions of 
Art. 11, sec. 29, of the State Constitution, such city-count:? board never comes 
into legal existence, and health ordinances promulgated by it  are  without 
validity. Ibid. 

HIGHWAYS. 

9 4b. Construction of Highway-Liability for Injury >to Motorists. 
When a contractor undertakes to perform work on a highway under a con- 

tract with the State Highway and Public Works Commission he is under posi- 
tive legal duty to exercise ordinary care for the safety clf the general public 
traveling over the road on which he is working. Councid v.  Dickerson's, 472. 

In  action by motorist against road contractor, allegation that  defendant was 
doing work under contract with Highway Commission is relevant, but allega- 
tion a s  to precautions required of defendant by the contrr~ct and its failure to 
observe them, is irrelevant. Ibid. 
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HIGHWAY S-Continued. 

8b. Powers and  Authority of State  Highway Commission. 
The State Highway and Public Works Commission has authority to designate 

one highway a s  the dominant highway a t  a n  intersection notwithstanding that 
it was built and is maintained in part  by Federal funds and forms a link in 
a n  interstate system designated a s  U. 8. Highways. G.S. 20-158. Yoet v. 
Halt, 463. . 

HOMICIDE. 

Q 4d. Murder i n  the Flrst D e g r e e M u r d e r  Con~mit ted in Perpetration of 
Felony. 

Murder committed in perpetration of robbery or rape is murder in the Arst 
degree. 8. v. Rogers, 390. 

Q Sa. Involuntary Manslaughte-Negligence o r  Culpability of Defendant. 
Where one engages in an unlawful and dangerous act, such as  handling a 

loaded pistol in  a careless and reckless manner, or pointing it  a t  another, and 
kills the other by accident, he is guilty of involuntary manslaughter, and no 
presumption is required to support a verdict of guilty of this offense. G.S. 
14-34. S. v. Hovis, 359. 

Where the unintentional killing of a human being results from a n  unlawful 
act  not amounting to a felony or from a lawful act negligently done, the offense 
is involuntary manslaughter. Ibid. 

Q 11. Self-defense. 
A person in his own home or place of business, where he has a right to be, 

and acting in defense of himself and his habitation, is not required to retreat 
in the face of a threatened assault, regardless of its character, but is entitled 
t o  stand his ground, to repel force with force, and to increase his force, so as  
not only to resist, but also to overcome the assault, although he may not use 
excessive force in repelling the attack. S. v. Sally, 225. 

Q 25. Sufficiency of Evidence and  Sonsuit.  
Evidence tending to show that after a n  altercation between landlord and 

tenant a s  to whether the landlord should keep his dog in the tobacco barn near 
the tenant's house, both the parties armed themselves, and that as  the land- 
lord was passing through defendant tenant's yard, presumably on the way to 
the tobacco barn with the dog, defendant Ared from the house inflicting mortal 
injury, is held to require the overruling of defendant's demurrer to the evi- 
dence, notwithstanding that  defendant's evidence, if believed, would justify a 
self-defense acquittal. 8, v. Artis, 343. 

Evidence tending to show defendant shot deceased while they were "fooling" 
with pistol held sufflcient to sustain verdict of guilty of manslaughter, notwith- 
standing esculpatory statements of defendant. S. v. Houis, 359. 

Where the State's evidence tends to show a murder committed in the perpe- 
tration of robbery and rape, and tends to identify defendant a s  the perpetrator 
of the crime by testimony of his confession, foot tracks, presence a t  the scene 
shortly before the crime was committed, discovery of articles connected with 
the crime in his possession or where he had hidden them, together with other 
circumstantial evidence and testimony of conflicting statements made by him 
when questioned after the occurrence is held sufficient to be submitted to the 
jury on the charge of murder in the first degree. S. v. Rogers, 390. 
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Q 271. Instructions on  Self-defense. 
An instruction which in effect requires defendant to retreat when an assault 

is made upon him in his own place of business, unless the assault be violent 
and the circumstances such that  retreat would be dangerous, is held to consti- 
tute prejudicial error. S. v. Sallu, 225. 

27i. Charge on  Right  t o  Recommend Life Imprisonment. 
G . S .  14-17, as amended, gives the jury the unconditicmal and unqualifled 

right to recommend life imprisonment upon its flnding that  defendant is guilty 
of murder in the first degree, and defendant has a substantive right to have 
the jury so instructed, and therefore a charge to the effect that  the jury might 
recommend life imprisonment if the jury felt i t  warranted by the facts and 
circumstances, n ~ u s t  be held for reversible error. S. u. JfcMillan, 630. 

HUSBAND A N D  WIPE. 

s 4a. Marital Rights and  Privileges i n  General. 
Where there is no evidence that  the husband acted unreasonably in choosing 

the domicile or that  the home chosen was inimical to the wife's health, welfare 
and safety, her consent to go and live with him nt the domicile cannot con- 
stitute consideration moving from her to him, since in such instance it is the 
wife's marital duty to go with him to the home of his choice, and as  a matter 
of sound public policy the law will not permit it to be made the subject of 
contract. Sprinkle v. Ponder,  312. 

Performance by the wife of work and labor beyond t h ~ ?  scope of her usual 
household and marital duties, such a s  working in the fields, making rugs, etc., 
may entitle her in proper cases to compensation therefor provided there is n 
special contract to that effect between them; but in the absence of a special 
contract such services are  presumed to have been gratnitl3us. I b i d .  

s 12c. Conveyances Between Husband and  Wife. 
Ordinarily the performance by a married woman of her agreement to help 

her husband build the home and other buildings and contribute from her sepa- 
rate estate for the cost of erection, is a valuable consider,ition which supports 
his deed to her for one-half interest in the land, but where the evidence tends 
to show only her esecutory contract to do so, without any evidence tending to 
show performance by her, i t  is without probative force npon the question of 
consideration. Sprinkle v. Ponder,  312. 

Deed from husband to wife held deed of gift, void because not registered 
within two years, wife's acceptance of domicile selected by husband and work 
a t  domicile not contributing consideration. I b i d .  

§ 22. SUfRciency of Evidence and Nonsuit in Abandonn~ent  Prosecutions. 
Conflicting evidence as  to whether defendant's failure to support his wife 

and minor children mas willful, held adversely determined against defendant 
by the jurs. S. v. Campo, 79. 

INDEMNITT.  

8 1. Nature and  Requisites of Indemnity Contract. 
While ordinarily a contract of indemnity refers to and is founded upon 

another contract, either esisting or anticipated, between the indemnitee and 
a third party, i t  requires only the two parties of indemnitor and indemnitee 
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and is a n  original promise by the indemnitor to the indemnitee to make good 
and save the indemnitee harmless from loss sustained by default or miscarriage 
of a third party when established by unsuccessful efforts by the indemnitee to 
collect from him, and creates no obligation to the third party, or to perform 
the contract of such third party. Casualty Co.  v. Wal ler ,  536. 

An instrument under which one party promises the other party to save such 
other party harmless from all loss it  might sustain by reason of the execution 
of the performance bond for a construction company in which the first party 
was a stockholder and also a silent partner in the making of the constructioli 
contract, is held a n  indemnity contract and not one of suretyship, and the 
promise of the indemnitor is a n  original and direct promise to pay indemnitee 
loss sustained by it  under the performance bond, and further, the interest of 
the indemnitor in the construction contract was a substantial consideration for 
the execution of the indemnity agreement. Ibid.  

INDICTMENT AND WARRANT. 

8 8. Joinder of Counts and  Parties. 
An indictment containing a count charging named defendants with con- 

spiracy to operate a race-horse lottery and subsequent counts charging the 
named defendants with operating a race-horse lottery, and with selling race- 
horse lottery tickets and further counts charging named defendants (the same 
parties except for the deletion of one of them) with conspiracy to operate a 
butter-and-egg lottery and with operating a butter-and-egg lottery and with 
selling butter-and-egg lottery tickets, held not objectionable for duplicity or 
multifariousness. S .  v. Gibson, 691. 

§ 10. IdeutiAcation of Person Charged. 
The names "Sawyer" and "Swayer" held to come within the rule of idem 

sonans. S .  v. S a x y e r ,  76. 
The use of the words "the above" in the complaint in charging a criminal 

offense is not approved, but construing the verified complaint and the warrant 
subjoined together, i t  i s  keld that the pleading sufficiently identified defendant, 
so as  to defeat motion in arrest of judgment. Zbid. 

A count charging named defendants with conspiracy to operate a lottery and 
further with selling lottery tickets charges but one offense of conspiracy, and 
therefore it  is not required that  the defendants be again named in regard to the 
selling of lottery tickets. S. v. Gibson, 691. 

2 Time of Making Motion to Quash a n d  Waiver of Defects. 
Objection for misnomer in the indictment or warrant must be raised by plea 

in abatement, and defendant waives his right to object thereto by entering a 
plea of not guilty and going to trial. S .  v. Sau;yer, 76. 

13. Quashal fo r  Want  of Jurisdiction of Court. 
An indictment may be quashed for lack of jurisdiction of the court to try 

the case. S. v. TVilkes, M5. 

8 15. Amendment. 
While the trial court has broad power to allow amendments to warrants, both 

as  to form and substance, nevertheless amendments must relate to the charge 
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INDICTMENT AND WARRANT-Continued. 

and the facts supporting i t  a s  they exist a t  the time i t  was! formally laid, and 
may not be allowed to change the nature of the offense intended to be charged 
in the original warrant. 8. v. Thompson, 345. 

INJUNCTIONS. 

9 1. Nature and Grounds of Relief i n  General. 
A person to whom certificate of election has been issued may not enjoin the 

State Board of Elections and others from inrestigating the election, it being 
admitted that  the defendants could do nothing to affect the title to the office, 
since in such case no personal or property right of plaintiff is threatened or 
endnngered so a s  to entitle him to invoke the equitable jurisdiction of the 
court, nor could the complaint state a cause of action in h.s favor. Ponder v.  
Board of Elections, 707. 

INSURANCE. 

g 1:h. Construction and  Operation of Insurance Contracts i n  General. 
While doubtful language in a policy must be construed in favor of insured 

and against insurer, and while the courts will adopt that construction favor- 
able to insured when the policy is reasonably susceptible to two constructions, 
nevertheless the policy is a contract and is subject to the rules of interpreta- 
tion applicable to written contracts generally, aud ulust be 'construed to effectu- 
a te  the intent of the parties as  gathered fro111 the language used. Motor Co. 
v. Ins. Co., 251. 

I n  interpreting the language of an insurance policy to ascertain the intent 
of the parties, consideration may be given to the character of the business of 
the insured and the usual hazards involved therein. Ibid. 

Uuambiguous terms in a n  insurance policy will be giren their usual, ordinary 
and commonly accepted meaning. Ibid. 

g 21. Mortgagee Clauses. 
The standard or  union mortgage clause, which provides that the interest of 

the mortgagee in the proceeds of the policy shnll not be invalidated by any act 
o r  neglect of the mortgagor, constitutes an independent contract between the 
insurer and the mortgagee effecting a separate insurance of the mortgage 
interest, and under such clause the mortgagee is not bound by any adjustment 
of the loss between insurer and the mortgagor had without his knowledge or 
consent. Gwen v. Ins. CO., 321. 

An open or simple loss payable clanse in favor of the mortgagee does not 
create an original contract betwren the insurer and the mortgagee but merely 
makes the mortgagee an appointee of the insurance fund to the extent of his 
interest in derivation of the rights of the insurer1 mortgagor, and therefore a 
mortgagee under such clause can have no greater right than the mortgagor and 
is bound by a n  appraisal or arbitration had in good faith between the mort- 
gagor and the insured, even though he is not a party and has no notice of the 
proceeding. Ibid. 

!Hb (2). M r e  Insurance-Arbitration and  Adjustment of Loss. 
Where arbitration proceedings a re  had in accordance with the policy agree- 

ment, the insured mortgagor participating in the proceedings is ordinarily 
bound by the award, and he may not attack it on the ground that the proceed- 
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ings were had without the knowledge or consent of the mortgagee. Green v. 
Ins. Co., 321. 

Where the policy contract specifically provides that  the amount of loss 
should be determined by appraisers appointed by insured and insurer, without 
provision in any portion of the policy that  the mortgagee named i n  the open 
or simple loss payable clause in the policy should be notified, the mortgagee is 
bound a s  to his rights against insurer by a n  arbitration had in accordance with 
the terms of the policy even though i t  was made without notice to him. Ibdd. 

8 43d. Auto Liability Insurance--Drivers Within Coverage of Policy. 
The extended coverage of a liability policy to persons operating vehicles 

owned by the named insured provided such use is with the permission of the 
named insured, operates regardless of whether such permission be expressed 
or implied, but in either case such permission must be predicated upon the 
language or conduct of the named insured or someone having authority to bind 
him in that  respect. Hooper v. Casualty Co., 154. 

Whether a n  employee operating the truck of the named insured has expressed 
or implied permission from the insured for that  particular trip, perforce cannot 
be established by the acts or declarations of the employee. Zbid. 

Evidence tending to show merely that insured's employee had driven plain- 
tiff' to the home of plaintiE's sister and that the accident in suit occurred after 
they had left the house of plaintiff's sister and were traveling on a road which 
was not on the direct nor customary route of travel between the points the 
employee was authorized to drive the truck in the usual performance of his 
duties, without evidence of implied permission to the employee to use the truck 
for personal purposes, is J~eld insuacient to be submitted to the jury on the 
question of insurer's liability under the clause of the policy extending coverage 
to the operation of the vehicle by persons with the permission of the named 
insured. Zbid. 

Testimony of a passenger in a truck that  a t  the time in question he and the 
employee-driver had started to the employer's plant to load the truck with 
brick, i s  held simply a statement of mental intent, and is without probative 
value a s  to the state of mind of the employee. Zbid. 

In  order to show that  an employee has implied permission from insured to 
use insured's truck for personal purposes, there must be some evidence that the 
employee had theretofore used the truck for personal purposes or that  on the 
occasion in question the employer knew he was so using it. Ibid.  

§ 45 s. Automobile Theft Insurance. 
Theft of car by prospective purchaser held within exclusion of dealer's theft 

policy sued on. Motor Co. 2;. Ins.  Co., 251. 

8 4s. Auto I n s u r a n c o R i g h t s  of Persons Injured o r  Damaged Against 
Insurer.  

Where a policy insures against liability a s  distinguished from mere indem- 
nity, coverage attaches when liability attaches regardless of actual loss by 
insured a t  the time, which coverage inures to the benefit of an injured third 
person who may sue the insurer a s  soon as  the liability of the insured has been 
established by judgment, a fortiori where the policy itself provides that such 
injured person who has secured judgment against insured is entitled to recover 
under the policy. Hall v. Cas t ra l t~ /  Co., 339. 
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Complaint in  a n  action by the injured third person against insurer in a 
liability policy will not be held demurrable for failure to identify the particular 
vehicle insured when the policy provides coverage as  to m y  other automobile 
driven by insured, and the complaint identifles insured as the driver of the 
vehicle causing the injury. Zbid. 

Complaint in a n  action by the injured third person against insurer in a 
liability policy alleging notice to insurer of plaintiff's claim and insurer's 
refusal to appear and defend the action against insured, and the obtaining of 
judgment against insured, i s  held not demurrable for failure to allege com- 
pliance by insured with the conditions and terms of said policy, since condi- 
tions a s  to the conduct of insured subsequent to the accident relate to affirma- 
tive defenses notwithstanding they may be designated a s  conditions precedent, 
and plaintiff is not required to negative the existence of a n  affirmative defense. 
Zbid. 

INTOXICATING LIQUOR. 

5 4b. Constructive Possession. 
Possession of intoxicating liquor within the meaning of G.S. 18-2 and posses- 

sion of property designed for the nlanufacture of intoxicating liquor within 
the meaning of G.S. 18-4 may be either actual or construct Ire, i t  being sufficient 
if the liquor or the property is within the power of the defendant in such sense 
that  he can and does command its use. S. v. Webb, 382. 

Possession of any intoxicating liquor for the purpos? of sale, except a s  
authorized by law, is unlawful, and possession within the meaning of the stat- 
ute may be actual or constructive. S. v.  Hut-hallan, 477. 

5 9b. Presumptions and  Burden of Proof. 
Proof of possession of more than one gallon of spirituous liquors a t  one time, 

whether in one or more places, constitutes prima facie evidence of possession 
for sale. G.S. 18-32. 8. v. Bucharran, 477. 

§ Od. Sufficiency of Evidence and  Nonsuit.. 

The State's evidence tended to show that  each of the two appealing defend- 
ants and also another defendant who did not appeal, lived in apartments in a 
large farmhouse with their respective kinsmen or families, that a quantity of 
corn beer, liquor and property susceptible to use in the manufacture of intoxi- 
cating liquor were found on the premises, with tracks or paths running there- 
from to the house. There was no evidence tending to idenl ify any of the tracks 
as those of defendants, or that  the traclis from the back cbf the house led from 
any particular apartment. Held: There is no sufficient evidence to support 
a finding that either of the appealing defendants had constructive possession 
of either the liquor or the utensils but leaves the matter in conjecture and 
speculation and is insufficient to be submitted to the jury. S. v. Webb, 382. 

CXrcumstantial evidence held sufficient to support conviction of possession 
of nontax-paid liquor. S. v. Rhodea, 453. 

E:vidence tending to show that defendant operated a rooming house and that 
the officers found more than one gallon of tax-paid whiskey in the two rooms 
occupied by him, is sufficient to make out a prima facie case and overrule 
defendant's motion to nonsuit in a prosecution u n d ~ r  G.EI. 18-32. S. v. Buch- 
anan, 477. 
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JUDGES. 
2a. Jurisdiction in General. 

A judge has no jurisdiction to hear a motion made mithout notice to the 
adversary in a cause pending in a county outside the district of his residence 
and outside the district he is riding. Surety Corp. v. Sharpe, 644. 

g 2b. Emergency Judges. 
A special judge who has been retired under the provisions of G.S. 7-51 on 

the ground of total disability is not a n  emergency judge. The provision of 
G.S. 7-50 that  persons embraced within the provisions of G.S. 7-51 are consti- 
tuted emergency judges is neither appropriate nor applicable to a judge who 
retires for total disability under the 1937 Amendment to G.S. 7-51. Motorx 
Corp. v. Hagwood, 57. 

g 2d. Disqualification in Particular Cases. 

Where order to show cause why defendants should not be held in contenipt 
arises out of action involving contested election, resident judge issuing order 
should recuse himself upon aflidavit alleging such judge took active part in 
campaign and averring defendants could not obtain fair trial before him. 
Ponder v. Davis, 699. All orders entered after filing of petition for ordek .of 
recusation will be stricken ont. Ibid. 

JUDGMENTS. 

8 18. Validity-Process, Hearing and  Jurisdiction. 

If a fraud is perpetrated on the court whereby jurisdiction is apparently 
acquired when jurisdiction is in fact lacking, the court's judgment is a nullity 
and may be vacated on motion in the cause. McLcan v. McLean, 139. 

Divorce decree obtained against nonresident on substituted service n1:en 
plaintiff knew of defendant's whereabouts and sought to keep her in ignorance 
of action, held void for fraud on jurisdiction of court. Ibid. 

Notice and an opportunity to be heard are  prerequisites of jurisdiction, and 
jurisdiction is prerequisite to a valid judgment. Comrs. of Roxboro v. Bzcni- 
pass 190. 

§ ma. Modification or  Correction by Trial Court. 
After appeal from final judgment the trial court is without authority to hear 

a motion in the cause, even during the term. G ~ e e n  v. Itfs. Go., 321. 
An "interlocutory order" is provisional or preliminary and does not deter- 

mine the issues in the action, and is subject to change by the court during the 
pendency of the action to meet the exigencies of the case. I n  re  Blalock, 493. 

§ 25. Procedure t o  Attack. 

Motion in the cause is proper procedure to recall order of sale or restrain 
sale by receiver. Suretll Corp. v. Sharpe, 644. 

5 27a. Setting Aside Judgments for Surprise and Excusable Xeglect. 

In order to be entitled to have a default judgment set aside under G.S. 1-220, 
motion must be made in apt time and movant must show not only surprise or 
excusable neglect but also a meritorious defense. Perlzins v. Nukes, 146. 

The withdrawal of defendant's attorney from the case by leave of court 
when the case is called for trial without notice to the client constitutes "sur- 
prise" within the meaning of G.S. 1-220. Ihid. 
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Where the answer and the record disclose a meritorious defense the denial 
of the trial court of a motion to set aside the judgment under G.S. 1-220 
because defendant had offered no evidence of a meritoriouri defense, is errone- 
ous. Ibid. 

8 27b. Void Judgments. 
Where a hearing is coram noiz judice because the person holding the term 

of court is not a qualifled judge, the proceeding is a nullity and the judgment 
will be racated and the case restored to the docket dfotor:r Corp. v. Hagwood, 
57. 

Judgment obtained by fraud on jurisdiction of court is a nullity. McLea~c 
v. JCcLean, 139. 

No statute of limitations can bar the right of a litigant to attack a judgment 
on the ground that he had not been served with summons 01. brought into court 
in any manner sanctioned by law. Cornrs. of Roxboro v. Bumpass, 190. 
h nullity may be upset by direct or collateral attack, ignored, disregarded 

or treated as  inetiectual anywhere a t  any time. Ex nil1 ilo nihil fit. Burchett 
v. Mason, 306. 

8 27g. Setting Aside Judgments  on  Substituted Service. 
The statutory right of a nonresident against whom judgment has been ren- 

dered on substituted service to come in and defend a t  any tin:e within five years, 
does not apply to actions for divorce. G.S. 1-108. McLean v. Mclean,, 139. 

$j 2H S f i  . Validity and Attack-Foreign Judgments. 
Foreign decree of adoption of child domiciled here, enter~?d upon suppression 

of facts, held void. I n  re Blalock, 493. 
A judgment obtained in another state may be challenged in this State by 

proof of fraud practiced in obtaining the judgment which may have prevented 
a n  adverse trial of the issue, or by showing want of juriscliction either of the 
subject matter or of the person of the defendant. Ibid. 

8 29. Conclusiveness of Judgment  in  General. 
As a general rule a judgment of a court of competent jurisdiction is Anal 

and binding on the parties to the action or proceeding, and those standing in 
privity to them. McCollum v. Smith, 10. 

The wife's decree of annulment of a prior marriage rendered after the death 
of the male party to a second ceremony is not binding upon his heirs a t  law, 
since they were not parties thereto. Scarboro v. Morgan, 440. 

8 52. Operation of Judgments  a s  B a r  t o  Subsequent Action i n  General. 
A decree of foreclosure providing that  mortgagors should be forever barred 

from any equity of redemption if they failed to redeem before sale held to bar 
purchasers from mortgagors from attacking commissioner's deed on ground 
that  i t  was not executed within ten years and was not registered until subse- 
quent to the registration of their deeds. McCollurn v. Smith, 10. 

A judgment is re8 judicata and bars a subsequent action between the same 
parties a s  to all matters actually litigated aud determined therein and also 
a s  to all matters which properly could have been litigated and determined. 
King v. Neese, 132. 

I t  is incumbent upon the party pleading estoppel by judyment to show that 
the particular point or question presented in the subsequ~nt  action was em- 
braced in the former action. Ibid. 
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Judgment relating solely to advancements in personalty held not to bar 
subsequent proceeding to determine advancements in realty. Ibid. 

JURY.  
§ 8. J u r y  Rolls and  Lists. 

The fact that the county commissio~~ers in selecting the jury list used only 
the tax returns for the preceding year a list of names of persons not 
appearing thereon who were residents of the county and over twenty-one years 
of age, a s  stipulated by the amendment to G.S. 9-1, does not sustain defendant's 
contention that the list was not selected from the legally prescribed source, 
since the provisions of the statute a re  directory and not mandatory. S. v. 
Brown, 202. 

LARCENY. 

§ 7. Sufflciency of Evidence and  Nonsuit. 

Evidence tending to show that on the morning after the night the tobacco 
of the prosecuting witness was stolen, defendants were seen in the truck owned 
by one of them when it became stuck on the side of the road, that the truck 
was then loaded with tobacco, but that  later when the truck was pushed out 
of the ditch there was no tobacco in it, and that the tobacco belonging to the 
prosecuting witness was thereafter found in the woods opposite the place 
where the truck had been stuck, is held sufficient, with the other circumstnntial 
evidence in the case, to overrule defendants' motions to nonsuit in this prose- 
cution for larceny. S. v. Alston, 341. 

LIMITATION O F  ACTIONS. 

9 5b. Accrual of Right  of Action-Fraud or  Ignorance of Cause of Action. 

A cause of action based on fraud does not accrue and the statute of limita- 
tions does not begin to run until the facts constituting the fraud are  known 
or should have been discovered in the exercise of due diligence. Vail v. Vail, 
109. 

Where the person perpetrating the fraud is a fiduciary, the party defrauded 
is under no duty to make inquiry until something happens which reasonably 
excites his suspicion that the flduciary has breached his duty to disclose all the 
essential facts and to take no unfair advantage. Ibid. 

The mere registration of a deed, standing alone, will not be imputed for 
constructive notice to the grantor that a description other than the one intended 
had been surreptitiously substituted therein, in the absence of facts and cir- 
cumstances sufficient to put the defrauded person upon inquiry, certainly 
where the person preparing the deed stands in a flduciary relationship to the 
grantor. Ibid. 

Defendant was directed by his mother to prepare a conveyance to himself 
of a certain tract of land. Defendant surreptitiously substituted a description 
of a larger and more valuable tract, which deed reserved therein, as  directed, 
a life estate in the grantor. The grantor died some three years and seven 
months thereafter. There was nothing to rebut the inference that she retained 
possession of the property until her death. Held: There being nothing to 
excite the grantor's suspicion or to put her upon inquiry during her lifetime, 
the statute did not begin to run against her, and the action of the devisees of 
the property to set aside the conveyance for fraud, instituted within three years 
of the grantor's death, is not barred. G.S. 1-32 ( 9 ) .  Ibid. 



ANALYTICAL IKDEX 

LIMITATION O F  ACTIONS-Contimr ed . 
Knowledge by a devisee tha t  the grantee in a deed executed by his ancestor 

had perpetrated a fraud by substituting a different description in the deed, the 
statute not having begun to run against the grantor in her lifetime, held not 
to bar the devisee's action to set aside the conveyance for fraud instituted 
within three years of the grantor's death, since the devisee had no cause of 
action until the grantor's death. Ibid. 

8 6h. Part ies  Primarily o r  Secondarily Liable Under Ten Year Statute. 
An action on a n  indemnity contract under seal is governed by the ten year, 

G.S. 1-47 ( 2 ) ,  and not the three gear, G.S. 1-52, statute of 1im.itations. Casualty 
Co. v. Waller, 536. 

§ 11. Institution of Action-New Action After Dismissall. 
Where action begun prior to the bar of the applicable statute of limitations 

is dismissed for want of service of process on the defendant, a second action 
on the same cause of action commenced within twelve months after the dis- 
missal, but after the expiration of the statutory limitation, is barred. G.S. 
1-25. Hodyes v. Ins. Co., 289. 

I t  is necessary that  alias and plftries summons issue to prevent a discontin- 
uance in such case. Ibid. 

§ 121~ P a r t  Payment. 
Plaintiff's testimony was to the effect that the chattel mortgage executed by 

defendants was given as  security for money loaned and a s  (additional security 
for nates secured by a deed of trust theretofore executed by defendants. In  
plaintiff's action to foreclose the chattel mortgage, defendants paid a certain 
sum under a compromise agreement. Plaintiti deducted from the sum recov- 
ered the amount actually loaned on the chattel mortgage, without interest, and 
applkd the balance pro vatu to the notes secured by the deed of trust. Held: 
The grayer for relief in the action to foreclose the chattel mortgage is not 
controlling, and whether plaintiff was entitled to make the credits in this 
manner so as  to constitute a part payment on the notes secured by the deed of 
trust and thus prevent the bar of the statute of limitations should have been 
submitted to the jury, and a directed verdict for defendant is error. Sanders 
v. Hamilton, 175. 

§ 16. Burden of Proof. 
Upon defendant's plea of the applicable statute of limitati.ons, the burden is 

upon plaintiffs to shovv their claim is not barred. Vail v. V'ail, 109. 

LOST OR DESTROYED INSTRUMENTS!. 

8 1. Rights of Part ies  in General. 
When a deed has once been delivered, its subsequent loss or destruction will 

not divest title to the grantee. McCollum v. Smith, 10. 

MARRIAGE. 

§ Zf. Competency of Contracting Partie-Singleness. 
A bigamous marriage cannot be given validity by a subsequent annulment of 

the first marriage. Scarboro v.  Morgan, 449. 
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8 7. Grounds for  Annulment. 
Where suit for annulment on the ground that plaintiff was under fourteen 

a t  the time of the marriage is instituted after the ratification of Chap. 1022, 
Session Laws of 1949, and it is made to appear that children of the marriage 
were alive a t  the time decree of annulment was entered, the decree is in con- 
flict with the statute and was improvidently entered. S c a r b o r o  v. .lloiyan, 449. 

MASTER AND SERVANT. 

8 1. The Relationship i n  General. 
A person performing work for hire under the supervision and control of 

another becomes the servant of such other in the performance of the work. 
Rollison 2,. Hicks, 99. 

§ 4a. Distinction Between Employee and  Independent Contractor. 
A person undertaking a specific job by contract under which he retains con- 

trol of the manner of doing the work, and the hiring, firing and payment of 
persons working under him, without being subject to the contractee except as  
to the result of the work, is an independent contractor, but if the contractee 
retains the right of control over the manner or method of doing the work, 
whether exercised or not, the contract creates the relationship of employer 
and employee. M c C r a w  v. Mills Co., 524. 

The fact that  the contractee retains the right to alter the specifications in 
immaterial aspects or provide for additional work for extra pay does not 
change the relationship of the parties from that of employer and independent 
contractor to that of master and servant. Zbid. 

8 15a. Common Law Liability of Master for Injury t o  Servant. 

Evidence tending to show that three inches of the tread of the steps of a 
steel spiral stairway used by plaintiff employee in the performance of her work 
had been worn smooth and that the steps were thereby rendered extremely 
slick, and that  the employee fell on the steps to her injury, is  held sufficient to 
be submitted to the jury on the qnestion of negligence of the employer in failing 
to esercise ordinary care to provide the employee a reasonably safe place in 
which to work. Mintx v. R. R., 607. 

I t  is not the absolute duty of the employer to furnish his employee a reason- 
ably safe place to work, but only to exercise due care to provide such place. 
Zbid. 

9 2056. Employee's Liability fo r  Injury t o  Employer. 

The doctrine that the negligence of the en~ployee will be imputed to the 
employer does not apply in an action by the e~nployer to recover for injnry 
sustained by reason of the negligence o f  the employee, the doctrine of imputed 
negligence being applicable upon such relationship only in regard to the em- 
ployer's liability to third persons and in regard to contributory negligence when 
the employer seelis to recover for the negligent act of a third person. Rollison 
v.  Hicks, 90. 

Ij 22c. Liability of Master for  Injuries to  Third Persons-Scope nnd Course 
of Employment. 

The master is liable for injury inflicted by his serrant upon a third person. 
whether malicious or negligent, when the tort is committed by the servant while 
acting within the course and scope of his einployment, I C O I ~ ~  c. Jfotlr/t, 42. 
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§ 37. Nature and  Construction of Compensation Act i n  General. 
While the Workmen's Compensation Act eliminates the question of negli- 

gence as  a basis for recovery thereunder, i t  is  not the equivalent of general 
accident or health insurance, but provides for compenss.tion only for those 
injuries by accident which arise out of and in the course of the employment. 
Vause v.  Equipment Co., 58. 

5 39b. Independent Contractors and Sub-Contractors. 
Painter held employee of independent painting contractor and not of mill 

company contracting to hare work done. McCraw v. Mill8 Co., 324. 

9 40a. Injuries Cornpensable in  General. 
Disability a s  used in the Workmen's Compensation Act is to be measured by 

the employee's capacity or incapacity to earn the wages he was receiving a t  
the time of the injury, and a general physical disability not resulting in loss 
of wages is not compensable under the Act. Dail a. Kellex Corp., 446. 

§ 49c. Workmen's Compensation-Whether Accident "Arises Out of 
Employment." 

''Arising out of" the employment a s  used in the Workmen's Compensation 
Act refer to the oriqin or cause of the accident, and required that  the accident 
be a natural and probable consequence of the employment or incident to it, so  
that there be some causal relation between the accident and the performance 
of some service of the employment. T'nuse 1,. Equipment Co., 88. 

In order for a n  accident to arise out of the employment it  is not required 
that a hazard of the enlployment be the sole cause of the accident, but it  i s  
suficient if the physical aspects of the employment contribute in some reason- 
able degree toward bringing about or intensifying the condition which renders 
the euiployee susceptible to the accident and consequent injury. Ibid. 

Injury due to a fall  in a n  epileptic fit may be compensable if a particular 
hazard inherent in the working conditions also contributes to the fall and 
consequent injury, so that after the event it  may be seen that the accident had 
its origin in the employment. Ibid. 

Evidence held insufficient to show that  injury from fall caused by epileptic 
fit arose out of the employment. Ibid. 

Whether a n  accident arises out of the employment is rl mised question of 
fact and of law. Ibid. 

40d. Workmen's Con~pensation-Whether Accident "Arises i n  Course 
of t h e  Employment." 

"In the course of" the employment as  used in the Workmen's Compensation 
Act refer to the time, place, and circumstances under which the accident 
occurs. Vause v. Equipnzent Co., 85. 

§ 40e. Causal Connection Between Injury and Disability. 

Where it is in evidence that defendants agreed that plaintiff employee's dis- 
ability resulted from the accident and there is evidence that  a subsequent 
disability was accompani~tl by similar pain in the em plop,^'^ hack and chest, 
and there is espert opinion testimony that plaintiff had injured an interverte- 
bra1 disc, which i n j ~ u  wonld not show up on an X-ray, held the evidence 
supports the finding that the subsequent disability resultell from the accident 
notwithstanding testin~ony by other espert witnesses that  they were unable to 
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flnd any definite and conclusive cause for plaintiff's subsequent condition. 
Tucker v. Lowdermilk, 185. 

Claimant under the Workmen's Compensation Act must show not only that  
he has suffered personal injury by accident which arose out of and in the 
course of his employment but also that his injury caused him disability unless 
i t  is included in the schedule of injuries made compensable under G.S. 97-31 
without regard to loss of wage earning power. Anderson v. Motor Co., 372. 

"Disability" as  used in the Workmen's Compensation Act means impairment 
of wage earning capacity rather than a physical impairment. G.S. 97-2 ( i ) .  
Ibid. 

Findings to the effect that  claimant suffered a n  injury by accident which 
arose out of and in the course of his employment but that  he lost no time or 
wages a s  a result thereof, and after working for about a month with this 
employer, entered into business for himself, and that  the disability of claimant 
is not a result of the accident but of a congenital infirmity, is held to sustain 
decision denying compensation, since the findings support the conclusion that  
the injury neither of itself nor in combination with the pre-existing infirmity 
resulted in any disability, and claimant is not entitled to have the cause re- 
manded for a specific finding a s  to whether the injury proximately contributed 
to his disability by accelerating or aggravating his pre-esisting condition. Ibid. 

Where claimant's espert witness testifies to the effect that claimant had a 
congenital infirmity of the spine and that  claimant now suffers a 10C/i dis- 
ability, and further that claimant's disability could be the result of the acci- 
dent or could have antedated it ,  such testimony does not impel the single con- 
clusion that  the injury accelerated or aggravated claimant's pre-existing in- 
firmity, and further, the testimony related to a physical impairment rather 
than an impairment of wage earning capacity. Ibid. 

8 40f. Workmen's Compensation Act-Diseases. 
In  recognition of the insidious character of asbestosis and silicosis, the 

Legislature has provided that  disablement from such diseases means the event 
of becoming actually incapacitated by such diseases from performing normal 
labor in the last occupation in which the employee was remuneratively em- 
ployed ; but that  in all other cases of occupational disease "disablement" should 
be equivalent to "disability" and should mean incapacity because of injury 
to earn wages which the employee was receiving a t  the time of the injury in 
the same or any other employment. Duncan v. Carpenter, 422. 

In order to be compensable, disablement from asbestosis, silicosis and lead 
poisoning must occur within two years from the last exposure to the hazards of 
the respective diseases. Ibid. 

4 Workmen's Compensation Act-Actions Against Third Person Tort- 
Feasor. 

In a n  action by the personal representative of a deceased employee against 
the third person tort-feasor, i t  is proper for the court to submit, upon support- 
ing evidence, a n  issue as  to the contributing negligence of the employer and, 
upon an afirmative finding thereto by the jury, to preclude the employer and 
its insurance carrier from reimbursement for the amount of compensation 
paid under the provisions of the Workmen's Compensation Act. G.S. 97-10. 
In  the absence of such finding they would be entitled to such reimbursement 
upon their certificate of interest even though they were not parties to the 
action. Essick v. Leaington, 600. 
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9 43. Notice and  Mling of Claim. 
A claim for compensation for disablement rtxsulting from asbestosis, silicosis 

or lead poisoning is not barred if filed within one year from the date the em- 
ployee has been advised by competent mediva1 authority that he has such 
disease, notwithstanding that  the disablement may have ex ~s ted  from the time 
the employee quit work more than a year prior to the filing of claim. Duncan 
v. Carpenter, 422. 

9 47. Jurisdiction of Industrial Commission. 

Where a t  the time of the hearing the employee has ret~irned to work, and 
the Industrial Commission awards him compensation for the amount of wages 
that he has lost a s  a result of the injury it  has discharged its full duty and 
has no authority to retain jurisdiction upon its finding that  the employee had 
suffered a general disability which might i11 the future result in loss of wages. 
Dail v. KeZlea Gorp., 446. 

§ 52. Hearing and  Finding of Facts  by Conlmission. 
In  passing upon issues of fact the 1ndustri:il Commissioi~ is the sole judge 

of the credibility of the witnesses and of the weight to be given their testimony. 
and may accept or reject the testimony of a witness, either in whole or in part. 
depending solely upon whether it  believes or disbelieves the same. Indersou 
v.  Motor Co., 372. 

Findings held sufficient to sustain amard, :md motion to reninnd cause to 
Com~nission for further findings, denied. Ibid. 

§ 53a. The Award. 
An agreement for the payment of compensation which is approved by the 

Commission is a s  binding as  a n  award. Tucker 2;. Loz~.de,wbilh., 183. 

8 53c. Change af Condition and  Review of Award by Industrial Com- 
mission. 

The parties entered into a n  agreenlent for payment of compensation, ap- 
proved by the Industrial Commission, which provided for payment of compen- 
sation "for necessary weelrs" and stipulated that the employee had theretofore 
returned to work. The employer notified the Commission of final payment 
under such agreement, G.S. 97-18 ( e ) .  H t l d :  A request for review of the 
award for changed condition made some sixteen months thereafter is barred. 
G.S. 97-47, since the disability for which coml)ensation was agreed to be paid 
presumably terminated when the employee returned to work prior to the esecu- 
tion of the agreement, and therefore the phrase of the agreement "for necessary 
weeks" cannot be enlarged to include the subseqnent disability. Tucker v. 
LowdermiZk, 185. 

Where the parties agreed to the payment of compensation, approred by the 
Industrial Commission, the twelve month period for the filing of request for 
review of the award for changed condition expires twelve months after the 
last payment of compensation under the agreement, notwithstanding that  the 
last payment for medical expenses may have been made a t  an appreciably later 
date. Ibid. 

5 55d. Review of Award of Industrial Commission. 

A finding of the Industrial Commission is conclusive on appeal is supported 
by evidence, even though the evidence upon the entire record might support a 
contrary finding, but a finding not supported by evidence is not conclusive and 
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the courts may review the evidence to determine this question. Vause v. Equip- 
ment Go., 85. 

If there is any competent evidence to support a finding of fact by the Indus- 
trial Commission, such evidence is conclusive on appeal, even though there is 
evidence that mould support a finding to the contrary. Tucker v. Lowderrnilk, 
185. 

Findings of fact of the Industrial Commission are  conclusive when sup- 
ported by legal evidence. G.S.  97-86. Anderson. v. Motor Co., 372; McCralc 
u. Mil l s  Co., 624. 

MONEY RECEIVED. 

8 4. Trial of Action t o  Recover Money Received. 
Plaintiff' sought to recover a s  for money had and received the amount paid 

by it  to a bank on a note secured by a chattel mortgage on an airplane executed 
by defendants. Defendants contended that plaintiif leased defendants' plane 
for student training under an agreement to pay the bank installments on the 
mortgage note as  they becanie clue out of tlie sums receired from student pilots 
for use of the plane. H e l d :  An instruction in effect leaving the jury to answer 
the issue of indebtedness either nothing or the amount of the note paid by 
plaintiff must be held for rerersible error in failing to submit to the jury the 
question of the amounts received by plaintiff from student pilots which, under 
defendants' contentions, should have been paid by plaintiff on the note, under 
the rental agreement, leaving defendants liable only for the amounts paid by 
plaintiff on the note out of its corporate assets. F1~i1c.q Service v. Nartin, IT.  

MORTGAGES A N D  DEEDS O F  TRUST. 

9 2c. Equitable Mortgages. 
Liens of equitable mortgages are  ordinarily enforceable only a s  between the 

parties and privies, and may not be enforced against the receiver of the debtor. 
Investment Co. v. Clremical8 Laboratoru, 294. 

§ 16b. Right  of Mortgagor t o  Redeem. 
Where the mortgagee is permitted to remain in actual possession as  mort- 

gagee for a period of ten years, and no action to foreclose or redeem has been 
instituted, the right to redeem is barred. Anderso~  v. Moore, 290. 

17c. Duty of Mortgagee t o  Account fo r  Rents and  Proflts. 

Ordinarily a mortgagee in possession is required to account for the rents and 
profits he receires from the premises. Andel.801~ v. Jloore, 299. 

Where the right to redeem is barred the right to enforce a n  accounting is 
likewisebarred. G.S.  1-47 ( 4 ) .  Ibid. 

The right of the mortgagor to an accounting of rents and proflts by the mort- 
gagee in possession is esclusively equitable, and may be asserted only in a 
suit to foreclose or to redeem, or in connection with voluntary payment. Ibid. 

The institution of suit to foreclose by the mortgagee in possession tolls G.S.  
1-17 ( 4 ) ,  and the right of the mortgagor to demand a n  accounting for the rents 
and profits is not barred during the pendency of the forecIosure suit. Ibid. 

Laches will not preclude a mortgagor from dem~nding  an accounting from 
the mortgagee in possession regardless of the length of time after the entry 
of decree of foreclosure so long as the foreclosure suit remains pending. Ibid. 
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Where the mortgagee permits decree of foreclosure to remain unexecuted and 
subject to further orders of the court, his delay precludes him from asserting 
that the mortgagor is barred by laches from moving for an accounting. Ibid. 

§ 31g. Foreclosure Decree. 
Where a decree of foreclosure is entered directing the commissioner ap- 

pointed to sell the lands, but no further proceedings a re  had in the matter and 
no sale held, the foreclosure suit remains pending for the purposes of motions 
in the cause. Anderson v. dfoore, 299. 

9 33b. Upset Bids and Resales. 
Immediately upon the filing of a n  upset bid in the foreclosure of a mortgage 

or deed of trust, the clerk acquires jurisdiction and supervisory power over 
the sale, which continues until after final sale and confirmation thereof, and 
his record a s  to the amount of each bid, the purchase price, and the final settle- 
ment (G.S. 45-28 prior to enactment of Chap. 720, Session Laws of 1949) is a 
public record constituting a n  essential par t  of the foreclosure proceeding. 
Poust v. Loan Asso., 3.5. 

8 38. Rights of Jun ior  Lienors. 
In  a suit to recover on purchase money notes and to foreclose deed of trust 

given as  security therefor, defendants may not set up as  a counterclaim embar- 
ressment resulting from foreclosure of a prior mortgage executed by plaintiffs 
before their conveyance of the land to defendants, since d~.fendants could have 
paid the prior lien and avoided the suit to foreclose. botfdci~s 27. Hamilton, 
175. 

5 39b. Waiver of Right  t o  Attack Foreclosure and  Estoppel. 
Decree of foreclosure was entered directing the sale of lands and providing 

that the defendants therein should be forever barred from any and all equity 
of redemption if they failed to redeem before the date fixed for sale. More 
than ten years after the decree the commissioner executed deed to the pur- 
chaser a t  the sale, which deed recited that  original deed to the purchaser had 
been lost or destroyed and had never been registered. Held: The defendants 
in  the foreclosure action and those in privity with them are  estopped to attack 
the title to the grantee in the commissioner's deed, and thcse who deraign title 
from such defendants may not maintain that the comlr;issioner's deed was 
ineeective because not executed until more than ten years from the rendition 
of the decree of foreclosure, G.S. 1-47, G.S. 1-234, nor tha: the instruments in 
their chain of title were registered prior to the registration of the commission- 
er's deed, G.S. 47-18. McCollum v. Smit71, 10. 

5 39e (1 ) .  Grounds for  Attack a n d  Setting Aside Foreclosure. 
While inadequacy of the purchase price alone is insuficient to upset fore- 

closure of a mortgage or deed of trust duly and regnlar1;r made, nevertheless 
where there is an irregularity it  may be considered on the question of whether 
the irregularity was material. Foust u. Loar~ Asso., 35. 

After upset bid, the property in suit, having a market ~ a l u e  of from $5,500 
to $6,000, was actually sold for $825. The trustee erroneously reported the 
bid a s  $6,400, which report was on record in the clerk's office from the date 
of the sale until confirmation. H e l d :  The irregularity is of such substantial 
nature as  to require a court of equity to vacate the conflrniation and the deed 



N. C.] ANALYTICAL INDEX 

MORTGAGES AND DEEDS OF TRUST-Continued. 

pursuant thereto without requiring trustors to prove that anyone was misled 
or failed to Ale a n  upset bid by reason of the erroneous report. Zbiri. 

8 39e ( 5 ) .  Actions t o  Set Aside--Sufficiency of Evidence a n d  Nonsuit. 

In  a suit to set aside foreclosure of a deed of trust for irregularity, defend- 
ants' defense that they were innocent purchasers for value is a n  affirmative 
one upon which they have the burden of proof, and therefore they cannot be 
entitled to nonsuit on the ground of such defense. Foust v. Loat8 Asso., 35. 

MUNICIPAL CORPORATIONS. 

§ 1. Nature and  Definition of Municipal Corporation. 
A municipal corporation is a subordinate agency created by the State to 

assist in the civil government of the territory and people embraced within its 
limits. Lee v. Poston,, 546. 

A corporation organized to maintain a particular church and camp growld 
may not be delegated authority by the General Assembly to enact ordinances 
for the good government and protection of the camp ground "while occupied 
for worship" or to a ~ ~ p o i n t  special police to keep the peace and execute process 
"while occupied for divine worship" since surh corporntion is a religious cor- 
poration, and the attempted delegation of governmental powers to it is in- 
effectual. Ib id .  

8 8d. Public Housing Authorities. 

The hearing before the Utilities Commission of a petition of a housing 
authority for a certificate of public convenience and neressitg is solely for the 
purpose of determining the public need for such project in the particular com- 
munity, and it is not required that the petition set ont a description of the 
property which the authority may select as the situs or that the owners of 
such property be made parties or be given notice of the proceedings before the 
Utilities Commission. 178 re Housing -4utRoritu, 649. 

The selection of a site for a public housing project after the iesuance of a 
certificate of public convenience and neressitg is within the soiund discretion 
of the housing authority upon its resolution finding in good faith that the 
acquisition of such property is in the pnblic interest and necessary for pnblic 
use, and while it  will be presumed that a housing a~:tliority has acted in good 
faith in  the exercise of such power, the owners of the property may in the 
condemnation proceedings challenge the selection of the site on the around that 
the authority acted arbitrarily, capriciously or fraudulently in making such 
selection. Ib id .  

In  passing upon the petition of a homing authority, the Utilities Commission 
determines only the public need for such project in the particular community, 
and its issuance of a certificate of public convenience and necessity does not 
give the housing authority any right, title or interest in real estate, even though 
the property be described in the petition, and therefore the individnal property 
owners are  not parties and have no right to appeal from the order of the 
Utilities Commission. G.S. 40-53, G.S. 157-28, G S 157-4.7. G S. 1.57-51, G.S. 
62-20. Ibid.  

The order of the Utilities Commission granting a cprtificnte of pltblic con- 
venience and necessity to a housing anthority cannot be collaterally attacked 
in the eminent domain proceedings thereafter instituted by the housing author- 
ity when it  appears that the certificate of the Utilities Commission mas issued 
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after due investigation upon its flnding based upon the evidence that  there 
existed in the area a need for public housing and that the statutory procedure 
had been followed. Ibid. 

The fact that  a few isolated properties in a n  area sought to be condemned 
for a public housing project a re  above the standard o.i slum properties does 
not affect the public character of the taking, and such properties may be COII- 

demned in proper proceedings by a municipal housing authority. Ibid. 

§ 11 %. Police Officers. 
A police officer has only such powers as  a re  given him by the Legislature, 

expressly or derivatively. Jamcs v. R. R., 591. 

Police officers held engaged in joint enterprise while patrolling streets in 
municipal car. Ibid. 

5 14a. Defects o r  Obstructions in  Streets o r  Sidewallcs. 

Plaintiff's evidence was to the effect that  a leaking water-meter box projected 
about three inches above the ground in the dirt  strip between the sidewalk and 
the curb, and that  plaintiff fell over it  when, instead of following the available 
pavement, she elected to cross the dirt strip in going to her parked car. H e l d :  
Nonsuit was properly entered. Rivers v. Wilson, 2'72. 

The fact that a water-meter box maintained by a city between the sidewalk 
and the curb was leaking, without more, indicates no unsafeness in its condi- 
tion. Ibid. 

A municipality is under duty to keep the grass plot or space between the 
paved portion of the sidewalk and the curb in a reasonably safe condition for 
the purposes of its use. Ibid. 

An action against a municipality to recover for a fall on a street or sidewalk 
is in tort for negligence, and plaintiff must show some breach of legal duty, 
res ipsa loquitur being inapplicable, and proof of the existence of the condition 
which caused the injury or the happening of the accident, being alone insuffi- 
cient. Ibid. 

A municipality is not an insurer of the safety of its streets and sidewalks 
but is under duty to esercise reasonable diligence to keep them in a reasonably 
safe condition. Ibid. 

The evidence disclosed that  in the middle of a n  eight foot sidewalk there 
mas a hole two and one-half to three feet long and tw3 feet wide which had 
been refilled with tamped dirt differing in color from t h ~  sidewalk, and that a t  
the time of the injury the dirt  was two and one-half to three inches below the 
lerel of the sidewalk Plaintiff testified that pedestrians standing in front of 
the hole obstructed her vision, that when they moved aside to permit her to 
pass, she stepped into the hole tlnd fell to her injury, and that she did not ser 
the hole until after she fell. H e l d :  That plaintiff must have seen the hole 
before stepping into i t  is a permissible inference of fact upon the facts in evi- 
dence, and therefore an instruction by the court to the effect that  a person 
a u i  jnris who selects a dangerous way when a safe way is open to use is guilty 
of contributory negligence, cannot be held for error. Blake v. Concord, 480. 

5 45a. Right of Taxpayers t o  Maintain Action. 

Taxpayers may not maintain action to protect or recover public funds unless 
the proper officials hare  wrongfully neglected or refwed to institute such 
action. Branch v. Board of Education, 623. 
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NEGLIGENCE. 

1 Acts and  Omissions Constituting Negligence in General. 
The law imposes upon every person who enters upon a n  active course of 

conduct, regardless of whether he does so in his own behalf or under contract 
with another, the positive duty to exercise ordinary care to protect others from 
harm, and calls a violation of that duty negligence. Council v. Dickerson's, 
Znc., 472. 

The standard of care required by law is always that care which a reasonably 
prudent man would exercise under the same or similar circumstances. Butler 
v. Allen, 484. 

5 4h. Excavations and  Shoring Up. 

Defendant was sued by the owner of adjacent property to recover damages 
to his property resulting from excavation for a building on defendant's prop- 
erty. Held: Defendant is entitled to join and set up the primary liability of 
his contractor predicated upon the contractor's active negligence and the in- 
demnity agreement contained in the contract of construction. Clothing Store 
u. Ellis Stone d Co., 126. 

5 7. Intervening Negligence. 
Whether the independent negligent act of a third party insulates the negli- 

gence of defendant is dependent upon the question of prosimate cause, and in 
order to exculpate defendant's negligence i t  must break the sequence or causal 
connection between defendant's negligence and the injury so a s  to exclude it  
a s  a proximate cause thereof: while if i t  is only a condition on or through 
which the negligence of defendant operates to produce the injury and merely 
diverts the effect of defendant's negligence temporarily or merely accelerates 
the result, i t  does not exculpate defendant's negligence. Riggs v. Motor Lilies, 
160. 

Intervening negligence of a third party will not insulate defendant's negli- 
gence unless i t  entirely supersedes the operation of the negligence of the de- 
fendant, so that the intervening negligence, without the negligence of the de- 
fendant, products the injury. Dickson v. Coach Co., 167. 

Contributory negligence need not be sole proximate cause so a s  to constitute 
insulating negligence. Essick v. Lexiwgton,, 600. 

9. Anticipation of Injury. 

A person is not bound to anticipate negligent acts or omissions on the part  
of others, but in the absence of anything which gives or should give notice to 
the contrary, he is entitled to assume and to act upon the assumption that  
every other person will perform his duty and obey the law and that  he will not 
be exposed to danger which can come to him only from the violation of duty or  
law by such other person. Chafln u. Rrame, 377. 

5 10. Las t  Clear Chance. 
The doctrine of last clear chance does not arise unless a sufficient length of 

time elapses after plaintiff has put himself in a position of peril by his own 
negligence for defendant to discover such peril and appreciate plaintiff's 
danger in time to avert the accident. Mfg. Co. u. R. R., 661 ; Mathevu u. Motor 
Expvess, 673. 
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9 11. Contributory Negligence i n  General. 
In  order to bar recovery, contributory negligence need :not be the sole proxi- 

mate cause of the injury, it  being sufficient for this purpose if i t  be a proximate 
cause or one of them. Narsliall v. R. R., 38; Scenic Stages v. Lowther, 555. 

A plaintiff cannot be guilty of contributory negligence rmless he acts or fails 
to act with knowledge and appreciation, either active 01, constructive, of the 
danger of injury which his conduct involves. CIlafln v. Ijrame, 377. 

9 16. Pleadings i n  Negligence Actions. 
In  an action by a motorist against a road contractor for alleged negligence 

causing injury to plaintiff when she undertook to drive across a highway being 
worked on where it  intersected the highway on which plaintiff was traveling, 
allegation that defendant was performing the work under contract with the 
State Highway and Public Worlrs Commission is relevant ,IS stating the circum- 
stance out of which arose the duty owed by defendant to the traveling public 
to exercise ordinary care, and motion to strike such allegation was properly 
denied. Cou~tcil w. Dickerson's, 472. 

Allegations to the effect that  a road contractor performing work on a high- 
way under contract with the State Highway and Public Works Commission 
failed to provide flagmen and warning signs a t  particularized places as  ordered 
to do by the highway engineer acting under the provisions of the contract, Jbeld 
irrelevant and should have been stricken on motion aptly made since the alle- 
gations relate to a breach of contractual obligations to the Commission and not 
the violation of a legal duty to the general traveling public. Ibid. 

9 l7 .  Burden of Proof. 
Contributory negligence is an affirmative defense which defendant must 

plead and prove. G.S. 1-139. Rollison w. Hicks, 99 ; J a n m  v. R. R., 591. 

5 18. Evidence--Physical Facts. 
The physical facts a t  the scene may outweigh the testimony of some of the 

witnesses. Blake v. Concord, 480. 

8 19a. Questions of Law and of Fac t  i n  General. 
What is the prosimate cause of an injury is ordinarily a question to be 

determined by the jury a s  a fact in view of the attendant circumstances. Ervin 
v. Xi118 Co., 415. 

g 1 9 b  ( 1 ) .  Sufficiency of Evidence and  Nonsuit on  Issue of Negligence. 
Evidence tending to show that  plaintiff' and her hnsbmd were tenants or 

share croppers, that they had been in possession of the mules in question for 
eighteen or twenty n~onths and were aware of their propensities, and that plain- 
tiE, while riding on top of a load of hay, her husband driving, was injured 
when one of the mules of a known unmanageable nature suddenly mn, throw- 
ing her to the ground, is l~eld insufticient to be submittel to the jury on the 
issne of negligence in an action against those in charge of the farming opera- 
tions. Hobson v. Holt, 81. 

While no inference of negligence arises from the mere fact of a n  accident 
or injury, where the thing causing injury is shown to be rnder  the control and 
operation of defendant and the accident is one which dses not occur in the 
ordinary course of things if due care is exercised, the accident itself, in  the 
absence of some explanation by defendant, affords some e~,idence of negligence. 
Edwards w. Cros~ .  354. 
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NEGLIGENCE-Cowtinzccd. 

9 19c. Nonsuit on  Ground of Contributory Negligence. 
Defendant is not entitled to nonsuit on the ground of contributory negligence 

unless plaintiff's own evidence establishes the facts indispensable to sustain the 
plea. Grimm v. Watson, 65. 

Nonsuit on the ground of contributory negligence is proper only when this 
defense is established by plaintiff's own evidence as  the sole inference that 
can reasonably be drawn therefrom. Rollison v. Hicks, 90;  Essick v. Lexi?~g- 
ton, 600; Ericksorr v. Baseball Club, 627. 

While the question of proximate cause is ordinarily for the jury, where it  
appears from plaintiEt"s own evidence that he was guilty of negligence consti- 
tuting a proximate cause of the injury and this is the sole reasonable inference 
deducible therefrom, nonsuit on the ground of contributory negligence is proper. 
Mathenu v.  Motor Lines, 673 

8 19d. Nonsuit for  Intervening Negligence. 
Nonsuit on the ground of intervening negligence is proper only when it 

clearly appears from the evidence, considered in the light most favorable to 
plaintiff, that  the injury complained of was independently and proximately 
produced by the wrongful act, neglect, or default of an outside agency or 
responsible third person. Riggs v. Notor Lines, 160. 

On motion to nonsuit on the ground of intervening negligence, the evidence 
must be considered in the light most favorable to plaintiff'. Diclison v. Coar.1~ 
Co., 167. 

The evidence disclosed that intestate was electrocuted when a metal strip he 
was holding in the performance of his work in roofing a tramway over a street 
came into contact with uninsulated wires maintained about four feet above the 
roof. The failure of intestate's employer to warn him of the dangerously 
powerful current carried by the wires in close proximity to the place a t  which 
he was directed to work cannot be held as  a matter of law to establish negli- 
gence on the part of the employer constituting the sole prosimate cause of 
the accident or that  the employer's negligence insulated the negligence of the 
utility so maintaining the wires. Essick v. Lexi??yton, 600. 

9 20. Instructions in  Negligence Cases. 
The jury answered the issues of negligence and contributory negligence in 

the affirmatire. Held: An instruction that defendant's negligence must be "the 
proximate cause" of the accident to justify an affirmative finding on the issue 
of negligence, whereas plaintiff's negligence need be only "one of the proximate 
causes" thereof to warrant an affirmative finding on the issue of contributory 
negligence, cannot be held for prejudicial error on plaintiff's appeal, since the 
charge on the issue of contributory negligence is without error and plaintiff 
cannot complain of alleged error relating to the issue answered in its favor. 
Scenic Stages v. Lowther, 565. 

Where the issues of negligence and contributory negligence are  raised by 
the pleadings and evidence, a n  instruction that no burden of proof rested on 
defendant, but that  plaintiff had the burden of satisfying the jury by the 
greater weight of the evidence before plaintiff would be entitled to recover, 
must be held for reversible error, since the burden of proof on the issue of 
contributory negligence rested on defendant. Jnmcs v. R. R., 691. 

§ 21. Issues and Verdict. 
A finding by the jury on the issue of negligence which establishes that the 

alleged negligence of a third party was not the sole proximate cause of the 



852 ANALYTICAL INDEX [233 

injury and did not insulate the negligence of defendants is not inconsistent 
with a Anding by the jury upon a subsequent issue that such third party was 
guilty of negligence contributing to the injury, since negligence of the third 
party may contribute to the injury without being either the sole proximate 
cause thereof or a new and independent cause insulating defendants' negli- 
gence. Essick v. Lexington, 600. 

I t  is error to submit issue of last clear chance when there is no evidence 
sufficient to invoke the doctrine. Mfg. Co. v.  R. R., 661. 

9 22. Judgment. 
Where the jury answers the issues of negligence, contributory negligence and 

last clear chance all in the affirmative, and the submission of the issue of last 
clear chance was erroneous because not supported by the evidence, defendant 
is entitled to judgment. Mfg. Co. v. R. R., 661. 

PARENT AND CHILD. 

2. Proof of t h e  Relationship and  Presumption of P,aternity. 
While the presumption of legitimacy which arises from the birth of a child 

in wedlock may be rebutted by a showing of nonaccess on the part of the hus- 
band, neither spouse is competent to testify as  to such nonaccess. S. v .  
Gampo, 79. 

14. Sufflciency of Evidence and  Nonsuit in  Abandaonment Prosecutions. 
Conflicting evidence as  to whether failure to support child was willful held 

to take question to jury. S. 1,. Can~po, 79. 

PARTITION. 
§ l c  (1). Actual Partition. 

Where in proceedings for actual partition among terants  in cou~n~on it is 
alleged that  the prior sale of the timber from the lcnd would aid in the 
equitable division of the land among the tenants, the court should consider the 
petition that  the timber be sold and rule thereon in s u c ~  manner a s  the facts 
warrant. Seawell v. Seawell, 735. 

§ l c  (2). Sale fo r  Partition. 
Where a tenant in common seeks a sale in lieu of actual partition, he has 

the burden of alleging and proring that actual partition :annot be had without 
injury to some or all  of the interested parties, and this must be found a s  
a fact by the court in order to support decree of sale, G S. 46-22. Thus. when 
all  the parties seek actual partition, a decree of sale for partition in the 
absence of allegation, proof or finding of such injury, is error. Sea~c'ell v. 
Seawcll, 735. 

8 4a. Proceedings for  Partition. 
Where, in partition proceedings the respondents plead testacy on the part 

of their common ancestor, the proceeding will be dismissed when it  appears 
t l ~ a t  the will is not a nullity, since petitioners qua heii-s have no interest in 
the matter. The will is not before the court for construction in the proceeding, 
and it  is error for the conrt to remand it  to the clerk for partition in nccord- 
ance with the will. Burchett v. Mason, 306. 

Where named devisees become tenants in common under the provision of a 
will, and seek actual partition of their respective s h a r ~ s ,  it  is error for the 
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court to join another child of testator, or her heirs, when such child was 
specifically excluded from participating in the realty under the terms of the 
will. Beawell v. Beawell, 735. 

PARTNERSHIP. 

8 12. Dissolution-Settlement Between Partners. 
Where consent judgment entered in an action for dissolution of a partner- 

ship provides that the real estate should be divided by agreement of the parties, 
or, if the parties failed to agree, the property should be sold for division, held: 
a proposal for division submitted in writing by the attorney of one of the 
partners in accordance with a written memorandum drawn up by the partner, 
and accepted in writing by the attorney for the other partner, may be specifi- 
cally enforced by such other partner upon motion nnd petition in the cause. 
Yozing v.  Young, 247. 

8 14. Insolvency and  Receivership. 
Where the debts of a partnership are  in excess of its assets, the receiver 

may be ordered to take possession of property belonging to the partners indi- 
vidually, including certificates of stock in a corporation controlled by then1 
but not the physical property of the corporation. with the partners' right to 
homestead and personal property exemptions to be determined in due time 
and in a n  orderly manner in the receivership proceedings. Btcret~ Covp. v. 
Sharpe, 642. 

PAYMENT. 

§ 8. Application ~f Payment  Where Debtor Does Not Direct Application. 
Where a mortgage is givensto secure two debts, nothing else appearing, the 

law does not perforce prefer one over the other in foreclosure. Banders v. 
Hamilton, 175. 

Whether creditor was entitled to remit interest on one note to make part  
payment on others held for jury. Ibid. 

9 9. Burden of Proving Payment. 
The burden of proving the defense of payment in whole or in part is upon 

defendant. Joyce v. Sell, 5&5. 

PLEADINGS. 

8 1. Complaint-Piling and  Service. 
Where defendant has been duly served with summons, together with a copy 

of an order extending the time for filing complaint, and within that  time 
complaint is properly filed with copy, defendant is in court and the action may 
not be summarily dismissed for lack of service of process, the effect of plain- 
t i f f"~ failure to see that the clerk make the proper order and the sheriff serve 
copy of the complaint being that  defendant is not compelled to plead until the 
requirements of the statute are  observed. Plaintiff would not be entitled to 
judgment by default for want of a n  answer until elapse of the time prescribed 
by G.S. 1-125 for answering. Ch. 1113, Session Laws of 1949. Rraswell v. 
R. R., 640. 

8 2. Joinder of Causes. 
Cestuis may join in one action trustees and all  parties knowingly participat- 

ing in alleged maladministration of trust. Ericlcson v.  Btarling, 539. 
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An action against separate defendants to enjoin them from committing sepa- 
rate and unconuected proscribed acts is properly dismissed upon demurrer for 
Inisjoinder of parties and causes, since there is no joint or common liability 
and no privity or community of interest among the separate defendants, G.S. 
1-123. In  the present case five taxicab operators were suxl  to enjoin the indi- 
vidual violation by them of G.S. 62-121.47, G.S. 62-121.72 ( 2 ) .  Utilities Corn. 
u. Johnson, 388. 

Where one of the causes alleged in favor of plaintiff is solely against one 
of several defendants, demurrer for misjoinder of par tie^. and causes must be 
sustained and the action dismissed. Sellers u. Itzs. Co., 590. 

Action against four separate school administrative units to enjoin diversion 
of funds separately belonging to them is clemurrable. Brartch v. Board of 
Education, 623. 

5 3a. Statement of Cause in  General. 
Plaintiff must choose the cause of action upon which she relies and s tate  

same in a clear and concise manner so that defendants will not be left in doubt 
as  to how to answer and what defense to make. Bozcot 2: Darden, 443. 

Matter should not be alleged which has no substantial r'?lation to the contro- 
versy between the parties in the particular action. Coccucil v. Dickerson's, Inc., 
472. 

§ 7. Answer in General, F o r m  and  Contents. 
The answer must contain a general or special denial of w c h  material allega- 

tion of the complaint controverted by defendant, and may contain a statement 
of any new matter constituting a defense or counterclaim. Cl~atrdler u. MasL- 
b 11 rn,  277. 

8. Answer-Matters in Traverse and  Denial. 

A denial in the answer of a material fact alleged in the complaint enables 
defendant to show any facts which go to deny the existent,? of the controverted 
fact, and therefore narration of evidence which defendant contends sustains 
his denial of the controverted fact is irrelevant pleading. GJ~a)tdler u. Mash- 
burn, 277. 

5 10. Counterclaims, Set-ORs and  Cross-Actions. 

The rule that a new and independent action may not be set up by cross- 
action does not preclude the owner of property sued for damage to adjacent 
property cansed by excavation for the erection of a bnilding, from joining and 
setting up the primary liability of his contractor on the theory that the con- 
tractor was guilty of positive and active negligence producing the damage, 
since snch cross-action is relevant and germane to the main action, and is also 
sane-tioned by statute. G.S. 1-222. Clothing Store v. E'llict Stowe & Co., 126. 

Where a retailer of a n  article, sold in the original package for use in con- 
nection with food, is sued for breach of implied warranty that  the product is 
wholesome and fit for human consumption, he may have his distributor joined 
as  :L codefendant and file cross-action against the distributor on the ground 
that the distributor had impliedly warranted to it that the article was fit for 
hun~nn consumption and that the distribntor is primarily liable for injury 
resnltin:: from breach of this warranty, since the cross-action relates to plain- 
tiff's claim and is based upon a n  adjustment of that claim, and the defendants 
a re  entitled to hare their nltimate rights a s  between themcrelves determined in 
the one action, G.S. 1-222. Dnvis u. Radford, 283. 
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g 16. Time of Interposing Demurrer. 
A demurrer ore tenzcs for that  the complaint fails to state a cause of action 

may be interposed a t  any time, even in the Supreme Court on appeal, or the 
Court may raise the question ex mero motzc. Lamm v. Crumpler, 717. 

g 17a. Demurrer--Statement of Grounds. 
A demurrer must distinctly specify the grounds of objection, and demurrer 

to the further defense and answer of defendant on the ground that  i t  does not 
"constitute a counterclaim in that  it  does not state u cause of action" is insum- 
cient. G.S. 1-128. Duke v. Campbell, 262. 

A demurrer should point out the particular facts which should have been, 
but are  not alleged. Hall v. Casualty Co., 339. 

8 19b. Demurrer fo r  Misjoinder of Part ies  and  Causes of Action. 
Demurrer for misjoinder of parties plaintiff and causes of action is perforce 

bad when there is but one party plaintiff'; and further, in this case there was 
no misjoinder of causes, since there was but one cause alleged against corporate 
officers for fraud, and not a cause to set aside their conveyances. Mills Co. a. 
Earle, 74. 

Where there is a misjoinder of parties and causes the court is without author- 
ity to order a severance but must sustain defendants' demurrer. Erickson a. 
Starling, 539; Utilities Corn. v. Johnson, 588; Sellers v.  Ins. Co., 590. 

§ 19c. Demurrer for  Fai lure of Pleading t o  State Cause of Action. 
A demurrer tests the sufficiency of a pleading, liberally construed and ad- 

mitting the allegations of fact contained therein and relevant inferences of 
fact necessarily deducible therefrom, and the demurrer will not be sustained 
unless the pleading is fatally defective. King v. Motleu, 42; Bruant v. Ice Go., 
266. 

A demurrer admits the truth of all  allegations of fact and inferences of fact 
reasonably drawn therefrom. Mills Co. v. #haw, 71. 

A complaint is not demurrable unless it  is fatally defective in failing to 
allege any fact or combination of facts which, if true, entitles plaintiff to some 
relief. Ibid. 

Where further defense and answer is set up in unity in five paragraphs in 
the answer, a demurrer directed to a portion of one of such paragraphs for 
failure to set up a counterclaim is a nullity, since in such instance the demurrer 
must be to the whole of the further defense and answer. Duke a. Campbell, 
262. 

g 82b. Amendment by Permission of Trial Court. 
Under the broad discretionary powers of the trial court to permit amend- 

ment of process and pleading, the court may allow amendment to correct a 
misnomer or mistake in the name of a party provided the amendment does not 
amount to a substitution or entire change of parties. Baileu v .  McPherson, 231. 

The power to permit amendments under G.S. 1-163 is divided into two cate- 
gories: first, amendments before trial or during trial when the adverse party 
is given opportunity to investigate and rebut any new matter, in which case 
the court may allow the insertion of allegations "material to the case," and 
second, amendments offered during or after trial, in which case the power to 
allow amendments is limited to those making the allegations conform to the 
evidence and does not extend to those bringing in a new cause of action or 
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changing substantially the form of action originally sued on. Perkins v. Lang- 
don, 240. 

The power of the court to allow amendments "material to the case" is a 
broad and discretionary power, and the phrase should be cmonstrued in connec- 
tion with G.S. 1-123 so a s  to permit amendments relating 1:o the cause alleged 
and to causes of action arising out of the same transaction or transactions 
dealing with the same subject of action, subject to the limitations that a wholly 
different cause of action may not be set up by amendment and that  inconsistent 
causes of action may not be joined. Ibid. 

The trial court may allow a n  amendment, even after verdict, to make the 
pleading conform to the evidence when the amendment does not change the 
claim of plaintiff. Chafln v .  Brame, 377. 

§ Ua. Variance Between Allegation and  Proof in Gene~:al. 

Where the difference between the allegation and proof is not substantial and 
could not mislead the other party, a s  where plaintiff declares on a n  express 
contract and seeks to recover on an implied agreement arising out of the same 
transaction, the variance is not fatal. Flying Bervice v .  Martin, 17. 

Allegation and proof must correspond, and where the proof offered is not 
directed to any issue raised by the pleadings, there is fatal variance requiring 
a dismissal. Bowen v .  Darden, 443. 

2.5. Issues Raised by Pleadings. 

The pleadings must raise the precise issues which a re  to be submitted to the 
jury so as  to clearly define the nature of the cause of action. Bowen v.  Darden, 
443. 

§ 28. Motion for  Judgment  on  Pleadings. 
Upon defendant's motion for judgment on the pleadings, the allegations of 

the complaint must be taken a s  true. Green v. Ins. Co., 321. 

(j 31. Motions t o  Strike. (Review of orders on motions to strike see 
Appeal and Error 8 40f.) 

Motion to strike held properly denied. King v. Motleu, 42. 
Upon motion of any party aggrieved, aptly made, the court may strike out 

irrelevant or redundant matter inserted in a pleading. Chtsndlcr v .  Mashbum, 
277. 

Where defendant has denied a material allegation of the complaint, narra- 
tion in his "further answer and defense" of evidential matters tending to sus- 
tain defendant's denial of the controverted fact is irrelevant, and should be 
striclien upon motion aptly made. Ibid. 

Matter in a pleading is irrelevant and should be strickm on motion aptly 
made if i t  has no substantial relation to the controversy tletween the parties 
in the particular action. Council v. Dickerson's, Inc., 472. 

In  action by motorist against road contractor for negligent injury, allega- 
tion that defendant was doing work under contract with Highway Commission 
is relevant, but allegation that  defendant failed to take precautions for safety 
a s  required by the contract is irrelevant. Ibid. 

Motion to strike allegations a s  to loss of proflts while truck damaged in 
collision could not be used lteld improperly allowed, since the allegations re- 
lated to a proper element of special damage. Trucking Co. v. Davis,  637. 
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PRINCIPAL AND SURETY. 

§ 1. Nature and Requisites of Contract i n  General. 
A contract of suretyship requires the three parties of principal, surety and 

promisee or obligee, and is the collateral promise of the surety superadded to 
that of the principal which constitutes a direct promise to perform the obliga- 
tion of the principal in the event the principal fails to perform. Caaualty Co. 
v. Waller, 536. 

PROCESS. 

§ 2. Issuance and Time of Service. . When summons is not served within ten days after its issuance i t  beconies 
functua oflcio, and service and return by the sheriff thereafter is tantamount 
to a return of non-service. G.S. 1-89. Atwood v. Atwood, 208. 

8 4. Alias and  Pluries Summons. 
Where the sheriff has served summons more than ten days after its issuance, 

his return is sufficient evidence of non-service to enable plaintiff to sue out an 
alias summons. G.S. 1-95. Atwood v. Atwood, 208. 

§ 5a. Personal Service on Individuals. 
Where defendant has been duly served with summons, together with a copy 

of a n  order extending the time for filing complaint, and within that time 
complaint is properly flled with copy, defendant is in court and the action may 
not be summarily dismissed for lack of service of process, the effect of plain- 
tiff's failure to see that  the clerk make the proper order and the sheriff serve 
copy of the complaint being that defendant is not compelled to plead until the 
requirements of the statute a re  observed. Plaintiff would not be entitled to 
judgment by default for want of a n  answer until elapse of the time prescribed 
by G.S. 1-125 for answering. Ch. 1113, Session Laws of 1949. Braaict~ll v. 
R. R., 640. 

8 6. Service by Publication. 
The order of service of summons by publication in this case held to conform 

to the statutory requirements. G.S. 1-99. McLeaw v. McLcan, 139. 
But decree held void for fraud on jurisdiction of court because it  appeared 

that  plaintiff took active measures to prevent defendant from knowing of 
institution of action. Ibid. 

Service of process by publication is in derogation of the common law and 
every statutory prerequisite must be observed. Contra. of Rozboro v. Bztntpaas, 
190. 

The affidavit sufficient in form to support an order for service by publication 
is jurisdictional, and the affidavit must state the cause of action with sufficient 
particularity to disclose its nature and to enable the court to determine its 
sufficiency, G.S. 1-98. Ibid. 

Failure of the affidavit for service by publication to s tate  the cause of action 
cannot be cured by the complaint filed in the action when the affidavit and 
complaint a re  not filed simultaneously and it  appears afflrmatirely that the 
complaint was not considered as  the basis of the clerk's findings. Zbid. 

8 7. Service on Corporations Generally. 
Where the summons commands the sheriff to serve defendant corporation, 

the sheriff's return of service on "A1 Chaliff-Service Mgr. for State Sewing 
Machine Corp." is service on the corporation and not on the service manager 
individually. Lumber Co. v.  Seming Machine Co.: 407. 
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8 Ha. Service on  Corporations-Resident Process Agents. 
Whether a n  officer or employee of a foreign corporation is a n  agent upon 

whom process may be served within the purview of G.S. 1-97 (1)  is to be deter- 
mined by the nature of the business and thvextent  of tke authority given to 
and exercised by such person, and under the statute a process agent is not 
limited to agents with authority to receive money on behalf of the corporation. 
but extends to those persons regularly employed here who have some charge or 
measure of control over the business sufficient in character to afford reasonable 
assurance of notice to the corporation. Lumber Co. v. Newing Machine Co., 
407. 

A foreign corporation maintained a full time employee here to look after 
and manage the business of the corporation in this Staye with anthority to 
settle, adjust, manage and compromise the very subject matter of the action. 
Held: Such employee is a "managing or local agent" of the corporation within 
the purview of G.S. 1-97 ( 1 )  upon whom process in a n  action against the 
corporation mag be served. Zbid. 

5 Hd. Service on C o r p o r a t i o n ~ " D o i n g  Business in This State." 
A foreign corporation engaged in the business of contracting for the mann- 

facture of sewing machine cabinets which it  sells to its cuc~tomers, entered into 
contracts with two North Carolina companies for the manufarttire of the 
cabinets and had two full time agents here for the purpose of inspecting cabi- 
nets manufactured here and looking after its business within the State. Aelii: 
The foreign corporation was doing business in this State so a s  to subject it  to 
the jurisdiction of our laws and render it  amenable to process here. L ~ ~ r n b ~ r  
Co. v.  Sewing Machine Go., 407. 

5 10. Service on Nonresident Motorist o r  Owner of Car. 
Where service of process on :I nonrrsirlent motor'st is had in strict accorcl- 

nnce with the procedural reqiiirements of G S. 1-105. snch process and nlead- 
ing is snbject to amendment in accordance with the general rules. Bnilef/ v. 
McPlt erson, 231. 

Where summons and complaint sent hr rtyzisterrd mail a re  signed for by 
a n  individual carrying on a business under R Arm name, and the papers give 
him unmistakable notice that  he was intended to be sued, although the process 
r m s  against a nonexistent corporation of the same name as the Arm operated 
by him, held: the service in strict accord with G.S. 1-105 is sufficient to meet 
the requirements of due process of law. Zbid. 
G.S. 1-105, which authorizes service of process on the Commissioner of 

Motor Vehicles as  agent of a nonresident defendant in an action arising out 
of his operation of a niotor vehicle on the public h i g h w y s  of this State, is 
constitutional. Davis v. Martini, 351. 

G.S. 1-105 authorizes service of process thereunder ( 1 )  upon a nonresident 
personally operating a vehicle on a public highway of this State and ( 2 )  upon 
a nonresident when the operation of the vehicle is under his control or direc- 
tion, express or implied. Zbid. 

Evidence tending to show that  a nonresident issued bill of lading in the 
name of his transit company, agreed to transport the cargo betwcen the desig- 
nated points, that  the cargo was transported in a truck bearins his firm name. 
that  he gave directions a s  to who should drive the truck, the time of departure 
and arrival, and that  the collision occurred while the cargo specified was being 
transported in the truck driven by the designated driver on a public highway 
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in this State, ia held sufflcient to support the trial court's finding that the 
truck was under the control of the nonresident within the purview of G.S. 1-105, 
notwithstanding his conflicting affldavits that  he was a mere freight forwarder 
without control of the truck, and that  the truck was owned and operated by 
a n  independent contractor. Ibid. 

A resident of Canada who operates a motor vehicle upon the public highways 
of this State is subject to service of process under the provisions of G.S. 1-105, 
since he is a "non-resident" within the meaning of the statute. Etoing v. 
Thompson, 564. 

A resident of Canada who owns a car for the convenience and pleasure of 
the family mag be served with process under G.S. 1-105 in an action involving 
a collision while the car was being driven in this State by the nonresident's 
son with her consent and approval, notwithstanding that she was not within 
the State a t  the time in question. 14th Amendment to the Federal Constitu- 
tion. Ibid. 

Finding by trial court that son was operating car of nonresident within 
purriew of "family purpose" doctrine held conclusive. Ib id .  

8 12. Service a n d  Return. 
What constitutes service of process, and whether upon a given state of facts 

service has been made, a re  questions for the court. dtwood v. Atwood, 208. 
While ordinarily the sheriff's return implies service as  the law requires, this 

implication does not stand when the process itself discloses the contrary, a s  
when the sheriff's return discloses that  it  was served more than ten days af ter  
its issuance. Ibid. 

The sheriff's return raises the implication that  the process was served ac- 
cording to law. Lumber Co. 2;. Hewing Macltine Co., 407. 

9 14. Amendment, Correction a n d  Waiver of Defects. 
The sole proprietor of a bnsiness carried on in the trade name of "M. H. 

Winkler Manufacturing Company" was served with process in accordance with 
G.S. 1-105. The process ran in the name of "M. H. Winkler Manufacturing 
Company, Inc.," a nonexistent corporation, but the individual personally signed 
for the registered letter containing the summons and complaint so that  he was 
advised that  he was the party intended to be sued and was in no wise misled 
or prejudiced by the mistake in name. Held: The court acquired jurisdiction 
over the person of the individual without service of new process, and had 
discretionary power to permit a n  amendment to the process and pleading. 
Bailell v. McPherso~,  231. 

PROPERTY. 

9 2. Distinction Between Real and  Personal Property. 
Transformers placed upon the land of another without being physically 

annexed thereto retain the character of personalty, a fortiori where the con- 
tract with the landowner specifies they should remain the property of the 
owner of the transformers. LS. v. Hicks, 511. 

5 3. Malicious Injury t o  Property. 
Where the indictment charges defendants with conspiracy to maliciously 

damage real property of a named owner, and the proof tends to show a con- 
spiracy to injure the property of a different owner, there is a fatal  variance, 
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and appealing defendant's exception to the refusal of his motions to nonsuit 
will be sustained. 8. v. Hicka, 31. 

Evidence tending to show defendant's participation in a conspiracy to dam- 
age or injure transformers which the owner had placed upon the land of 
another without annexation under a contract that they were to remain its 
property, held sufficient to support conviction of conspiracy to injure the per- 
sonal property. 8. v. flicks, 511. 

PUBLIC OFFICERS. 
g 5a. De Facto OfRcers. 

I t  is necessary that  a person be a n  incumbent of a de jt,re office in order to 
be even a dc facto officer, and where the act creating the offlce is void, the 
incumbent of such office is not a de facto officer, and his acts may be collater- 
ally attacked. Idol v. Street, 730. 

§ 7 .  Perfornlance of Public Duties-Bias, Personal Interest o r  Want  of 
Good Fai th.  

While the courts a re  alert to impeach any transaction where n public official 
has any pecuniary interest in a matter decided by him, mere allegation that  a 
member of the board of education owns property in the vicinity of a site 
selected by the board for a school is insufficient to support a finding of bad 
faith on the part of the hoard in the absence of allegation that tlie member 
esercised an improper or corrupt influence over the other members of the 
board. Xistler v. Board of Education, 400. 

I t  will be presumed that public officials have esercised their powers in good 
faith in accord with the spirit and purpose of law. I n  re Housing author it^, 
649. 

7 .  Right  to Maintain Action to Recover o r  Protect Public Funds. 
Taxpayers may not maintain action to protect or recover public funds unless 

proper officers have wrongfully refused or neglected to bring such action. 
Braitch u. Board of Education, (323. 

§ 9. Attack of Validity of Official .4cts. 
Where there is no allegation that menibers of :i hoard of education were not 

duly appointed to their respective positions as  required by law. the legality of 
tlie :arts of these appointees is not open to attwlr in an rction to enjoin the 
board from purchasing a school site selected by it. Ristler v. Board of Educa- 
tion, 400. 

QUASI-COR'TRACTS. 

§ 1. Elements and  Essentials of Quasi-Contracts, 
Ordinarily recovery on quarttun1 mcrrrit may not be had where no benefit 

accrues to tlie party sought to be charged, and where the contract sued on is 
entire, and the party sought to be charged has received no benefit from the 
attempted performance by plaintiff', the refusal to submit tlie issue of qvaniuna 
meruit is proper. (foldston Br08. 2). Sct~kirlc. 4%. 

QUIETING TITLE. 

2. Actions t o  Remove Cloud on  Title. 
In  a n  action to remove claim of dower a s  a cloud on title, plaintiff's evidence 

and defendant's admissions tending to establish that a t  tlle time of defendant's 
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QUIETING TITLE-Cmttiwued. 

marriage to deceased she had a living husband by a former marriage, and 
that the first marriage had not been dissolved by divorce a t  the time of the 
second ceremony, is sufficient to take the case to the jury. Scarboro v. Morgan, 
450. 

RAILROADS. 
g 4. Accidents a t  Crossings. 

Plaintiff's evidence tending to show that there was sufficient light a t  the 
locus to see defendant's engine, which approached on a spur track across a 
street intersection a t  five or ten miles per hour, but that plaintiff was blinded 
by the lights of automobiles a t  the place and did not see the engine until it 
struck him, is held to disclose contributory negligence barring recovery as  a 
matter of law, notwithstanding negative testimony of witnesses that they did 
not see a headlight on the engine or hear any warnings of its approach. Ben- 
nett v. R. R., 212. 

Evidence of negligence on part of driver of car in failing to keep a proper 
lookout and in failing to esercise due care for his own safety in driving upon 
a grade crossing in front of a slow-moving shifting engine held to require the 
submission of the issue to the jury. James v. R. R., 591. 

Evidence of negligence on part of passenger in car engaged in joint enter- 
prise with driver in failing to warn driver of approach of engine to grade 
crossing which passenger saw or should have seen in exercise of due care, held 
to require submission of the issue to the jury. Ibid. 

The evidence in this case, taken in the light most favorable to plaintiff, 
i s  held sufficient to be submitted to the jury on the issue of the negligence of 
the defendant railroad company in causing a collision with plaintiff's automo- 
bile a t  a grade crossing. M f g .  Co. v. R. R., 661. 

Evidence tending to show that  a n  officer of plaintiff corporation was told to 
move plaintiff's car so that a spur track into the property could be used, that 
in doing so he had cleared the spur track and was on the siding track when the 
car was struck by the backing, shifting train, and that under the circumstances, 
and in accordance with custom, he expected the train to go upon the spur 
rather than continue upon the siding, is held not to disclose contributory negli- 
gence a s  a niatter of law on his part in driving the car upon the siding in front 
of the oncoming train. Ibid. 

Evidence tending to show that plaintiff's agent drove plaintifi's car upon a 
railroad siding such a short distance in front of defendant's moving train that 
the engineer could not have done anything in time to have avoided the collision, 
is held insufficient to support the submission of the issue of last clear chance. 
Ibid. 

5 5. Injury t o  Persons on o r  Near Track. 
A person who enters on a railroad track without license, invitation, or other 

right, occupies the status of a trespasser. Osbome r .  R. R., 215. 
A trespasser who sits on the end of a cross-tie until struck by defendant's 

engine is guilty of contributory negligence which precludes recovery unless 
liability can be predicated upon the doctrine of last clear chance or discovered 
peril. Ibid. 

In order for the doctrine of last clear chance or discovered peril to apply to 
a trespasser upon a railroad track who is struck by an engine, it  must be made 
to appear (1) that  he was struck by defendant's engine, ( 2 )  that  a t  the time 
he was down or in an apparently helpless condition upon the track, (3) that 
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RAILROADS-Contin ued. 

the train crew either saw or by the exercise of ordinary care could have seen 
him in such condition in time to have enabled them, by the exercise of ordinary 
care, to stop the train before striking him, and (4)  that  they failed to exercise 
such care and thereby proximately caused the injury. I t  id. 

Evidence tending only to show that  intestate was last seen sitting on the end 
of a crosstie in a n  intoxicated condition, that a t  the p,ace in question the 
engineer could have seen a man sitting on the track for 330 feet, and that the 
train which struck intestate could have been stopped within a distance of from 
two to three hundred feet, is held insufficient to invoke the doctrine of last 
clear chance or discovered peril. Zbid. 

Q 6. Accidents a t  Overpasses. 
I n  this action to recover for injuries received in a collision a t  night when 

plaintiff struck the timbers supporting a railroad overpal38 which encroached 
on the street in plaintiff's lane of travel from eight to twelve feet, the evidence 
is held to disclose contributory negligence as  n matter 01' law on the part  of 
plaintiff in failing to keep a reasonably careful lookout and such control over 
his car as  to be able to stop within the range of his lights. Marshall v. R. R., 
38. 

RAPE. 

§ 25. Assault With In ten t  t o  Commit Rape. 
Evidence held sufficient to support conviction of assault on a female with 

intent to commit rape. S. v. Mullis, 642. 

Q 28. Rape--Conviction of Less Degree of Crime. 
After announcement by the solicitor that  he would not seek a conviction of 

rape, defendant was convicted of assault on a female with intent to commit 
rape. Held: Defendant's contention that his motion to nonsuit should be 
allowed because all  the evidence tended to show the cominission of the crime 
of rape rather than the less degree of the crime of which he was convicted, is 
untenable, since the indictment included the lesser offens'? and the conviction 
thereof was favorable to defendant. S. v. Rou, 558. 

RECEIVERS. 
(Of insolvent corporations see Corporations.) 

§ 7. Preclusion of Independent Actions Against Insolvent. 
A creditor of a n  insolvent may not object to  a n  order in  the receivership 

proceedings after notice requiring it  to litigate its claim in that action and 
restraining i t  from maintaining a n  independent action thereon. Suretfl Gorp. 
v.  Sharpe, 83. 

Q 11. Order of Sale--Recall of Order o r  Restraint  of &ale. 

Motion in the cause is the proper procedure to recall );he order of sale or 
restrain sale by the receiver thereunder. Surety Corp. v. Bharpe, 644. 

§ 1%. Priorities. 
Under the provisions of R.S. 3466, 31 U.S.C.A. 191, the United States is 

entitled to priority upon its claim for taxes immediately upon the appointment 
of a receiver provided the debtor is insolvent a t  the time of the appointment, 
irrespective of the time its claim for taxes is docketed in the district. Bishop 
v. Black, 333. 
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While the right of the United States to priority on its claim for taxes against 
a n  insolvent is not enforceable "against any mortgagee, pledgee, purchaser, or 
judgment creditor until notice thereof has been filed by the collector," 26 
U.S.C.A. 3672, creditors who have attached property of the debtor prior to the 
appointment of the receiver but who hare not reduced their claims to judgment 
a t  the time the right of the United States to priority of payment arises, do not 
come within this category and they are  not entitled to priority over the claim 
for taxes. Zbid. 

Where all  claims filed with the receiver which were secured and superior to 
the claim of the United States for taxes have been paid in full, the claim of the 
United States for income taxes due from the debtor, filed with, approved and , 
reported by the receiver, is entitled to full satisfaction out of the assets of the 
insolvent before any other claim or charges of other creditors can be paid from 
the assets. Zbid. 

§ 12d. Exceptions t o  Report o r  Order of Payment. 
Where there a re  no exceptions to the receiver's report, an exception to the 

order of the court directing the disbursement of the funds remaining in the 
receiver's hands presents the question of whether the priority of payment 
directed is correct upon the findings of the receiver. Bislcop v. Black, 333. 

REFERENCE. 
Q 2. Consent Reference. 

The consent of the parties to a reference continues until the order of refer- 
ence is complied with by a full report, and prior thereto neither party may 
revoke the order of reference nor change the identity of the referee without 
the consent of the other. Keith v. Silvia, 328. 

$ 3. Compulsory Reference. 
An action in ejectment in which defendants plead the twenty (G.S. 1-39, 

G.S. 1-40) and the seven (G.S. 1-38) year statutes of limitation is not subject 
to compulsory reference. G.S. 1-189. Alston v .  Robertson, 309. 

Q 4. Pleas i n  Bar. 
Where defendant pleads a statute of limitations, it is error for the court to 

order a compulsory reference without first disposing of the plea in bar. Alston, 
v. Roberteon, 309. 

fj Sc. Removal of Referee. 
Referee may not be removed for failure to file report by date fixed in order 

where parties waive delay by entering into stipulations in respect thereto; 
a fortiori where there is no evidence that  he failed to file report a s  promptly 
a s  conditions would permit. Keith v. Silvia, 328. 

8. Report of Referee. 
Where a party, after the expiration of the date fixed by the order of consent 

reference for the filing of the referee's report, enters into stipulations in respect 
thereto and waits until the report is prepared and copies thereof are  furnished 
counsel before objecting, he waives his right to complain that the report was 
not filed by the date specified and may not urge the delay a s  cause for removing 
the referee. Keith v.  Silvia, 328. 

Mere failure to divide findings into findings of fact and conclusions of law 
is not fatal. Zbid. 
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10 Review of Report-Duties and  Powers of Trial Court in General. 
Where the referee finds all the essential facts a t  issue, which facts are  sup- 

ported by evidence and are  sufficient to support his conclusions of law, the 
mere failure of the referee to divide his report into the subtitles of "findings of 
fact" and "conclusions of law" does not justify the court in rejecting the report 
as  being unacceptable. Keith v. Silvia, 328. 

The broad supervisory power of the trial court to affirm, amend, modify, set 
aside, confirm in whole or in part, disaffirm the reporl:, or make additional 
findings, must be exercised in a n  orderly manner in accord with recognized 
procedure upon exceptions duly entered or motion directly attacking the valid- 
ity of the report, and the trial court may not vacate e r  mero motu a report 
upon which no attack has been made by any of the partjes. Ibid. 

Motion for a n  order directing the referee to show cause why he should not 
be removed cannot constitute a n  attack upon the report of the referee there- 
after filed, and therefore the report is not before the trial court and he may 
not vacate the report upon the hearing of such motion. Ibid. 

Where there a re  no exceptions to the findings of fact made by the referee 
in a consent reference they are  binding upon the Superior Court and become 
in effect facts agreed, and if no exceptions a re  filed the report should be 
affirmed and judgment entered in accord therewith. I b ~ d .  

12. Failure of Referee t o  Find Pacts  Relative t o  Material Question. 
A champertous contract is void in this State and therefore where defendants 

set up this defense and the case is referred to a referee who fails to find facts 
relating to whether plaintiff's claim is champertous, it  is error for the court 
to render judgment for plaintiff without finding the facts or making any con- 
clusions of law in regard thereto. Loclclear v. Oxendins:, 710. 

§ 16. Commissions of Referee. 
Where the parties waive their right to object to the failure of the referee 

to file his report by the date specified in the order of consent reference, and 
there is no evidence that the referee willfully refused or intentionally failed 
to file his report a s  promptly a s  conditions would permit, the record fails to 
show dereliction of duty on the part of the referee, and the order of the trial 
court removing him on this ground and directing him to refund the amount 
paid him under the terms of the consent reference, is ei-ror. Keith v.  Silvia, 
328. 

REFORMATION 01 INSTRUMEN'I?S. 
g 6. Parties. 

The life tenant may not maintain a n  action against the remainderman to 
reform the deed without the joinder of the grantors. d'owen v. Darden, 443. 

REGISTRATION. 

2. Necessity for, Requisites and  Sufflciency of Regisltration. 
Where mortgagors and their privities a re  barred by the' decree of foreclosure 

from attacking the commissioner's deed, the fact that  ths? commissioner's deed 
was not registered until after the mortgagor's deed to plaintiffs held imma- 
terial. McCollum v.  Smith, 10. 



N. C.] ANALYTICAL INDEX 865 

Q Sc. Rights of Part ies  Under rnregis tered Instruments. 
Mortgagees in a n  unregistered instrument may not assert their claim of 

priority a s  against the receiver of insolvent mortgagor, since receiver repre- 
sents creditors. Investment Co. v. Chemicals Labovatory, 294. 

RELIGIOUS SOCIETIES A S D  CORl'ORATIONS. 

Q 1. Nature a n d  Essentials. 
A religious corporation is a corporation whose purposes a re  directly ancillary 

to divine worship or religious teaching. Lee v. Pouton, 546. 
A corporation for the purpose of maintaining a particular church and camp 

ground is a religious corporation. Ibid. 
Such corporation may not be delegated powers of a niunicipal corporation. 

Ibid. 
ROBBERY. 

§ 2 l a .  Nature and  Elements of the  Offense in  General. 

Robbery is the felonious taking of personal property from the person of 
another, or in his presence, without his consent, or against his will, by violence, 
intimidation or putting in fear, the degree of force being immaterial so long a s  
i t  compels the victim to permit the taking. S. v.  Sipes, 633. 

Force a s  an element of robbery may be actual or constructive; constructive 
force being all means, including demonstrations of force or menaces, by which 
the victim is put in fear sufficient to suspend the free exercise of his will or 
prevent him from resisting the taking. Ibid. 

Q 3. Prosecution and  Punishment. 
Evidence tending to show that defendant and two other men unknown to 

the prosecuting witness directed the witness to get into defendant's car, that 
he was driven to a secluded spot where his knife was taken away from him 
and thrown away, and that defendant then took the witness' pocketbook con- 
taining fifteen dollars, the three being together with one of them having his 
hand in his pocket in such a manner as  to lead the witness to believe he had 
some weapon, and that  the witness surrendered his money from fear, is held 
sufficient to overrule defendant's motions to nonsuit in a prosecution for rob- 
bery. S. v. Sipes, 633. 

SALES. 

5 20. Actions and Counterclaims for  Purchase Price. 
By alleging and offering evidence tending to s l~ow sale and delivery of goods 

a t  a certain price and the nonpayment of n portion of the purchase price, the 
seller makes out a p r h a  fucic case entitling hini to go to the jury, and it is 
error to grant the purchaser's motion to nonsuit upon the purchaser's eridence 
tending to show a snbseqnent agreement under which the purchaser was to 
pay the remainder of the purchase price only in the erent he was able to resell 
the goods for more than the amount paid, and if not, the amount paid should 
discharge the debt, since the burden is upon the purchaser to prure the defense 
under the subsequent agreement that he was unable to resell the goods for more 
than the amount paid. Joyce v.  Sell, 5S.i. 
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An action to enjoin allegedly unlawful expenditure or diversion of funds 
belonging to four separate school administrative units ant1 to compel an alloca- 
tion of such funds to the respective units, there being no controversy as  to the 
respective shares of each unit in the fund, is denlurrable for uiisjoinder of 
parties and causes of action. Zbid. 

SEARCHES AND SEIZTRES. 

Q 2. Requisites and Validity of Warrant.  
Where one officer armed with a "John Doe" warrant and another officer 

armed with a valid warrant correctly identifying the owner of the premises, act 
in concert in making the search, i t  will be presumed that both officers acted 
under the valid writ, and evidence discovered by such search is competent. S .  w. 
Rhodes, 453. 

Where the warrant and the supporting affidavit recite compliance with the 
statutory requirements, G.S. 18-13, G.S. 15-27, i t  will be presumed that the 
issuing officer properly examined the complainant and otherwise observed the 
requirements of the statute. Zbid. 

STATUTES. 

Q 2. Constitutional Inhibition Against Passage of Local o r  Special Acts. 
A statute which operates only in one county and its county seat and which 

confers power upon the county and the city to consolidate their health depart- 
ments and name a joint city-county board of health and appoint joint city- 
county health officers, and which expressly repeals to the extent of any conflict 
all laws in conflict therewith, is a local act relating to health, and is void for 
repugnancy to Art. 11, sec. 29, of the State Constitution. Idol w. Street ,  730. 

Q 6a. General Rules of Construction. 
Where a strict, literal interpretation of the language of a statute would con- 

travene the manifest purpose of the Legislature, the reason and purpose of the 
law should control, and the strict letter thereof should be disregarded. Duncan 
v. Carpenter, 422. 

Where the language of a statute is plain and unambiguous ant1 expresses 
a single, definite and sensible meaning, such meaning is concli~sirely presumed 
to be the meaning intended by the Legislature. 5. 1:. McMillan, 880. 

Q 5d. P a r i  Materia. 
Statutes in pari materia are  to be construed together reconciling them so 

that  no part of either statute should be meaningless, and where the language 
is ambiguous the courts must ronstrne it to determine the true legislative 
intent. Duncan w. Carpenter,  422. 

Statutes relating to the same subject will be construed together so that effect 
may be given to a11 provisions of each if possible by any fair and reasonable 
interpretation. In re  Blalock, 493. 

TAXATION. 

Q 29. Levy and Assessment of Income Taxes. 
Allegation of bona fide gift to educational institution in amount not exceed- 

ing 10% of net income held to state cause for allowable deduction. Mille Co. 
v. Shaw, 71. 
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SSb. Remedies of Taxpayer-Attack of Validity of Tax. 
Where the Commissioner of Revenue assesses additional income tax against 

a taxpayer in accordance with provisions of G.S. 105-160, and has the certificate 
filed in the county in which the taxpayer has property for the purpose of 
creating a lien, G.S. 105-242 ( 3 ) ,  the taxpayer may not move in such county 
to vacate and set aside the certificate on the ground of irregularity or in- 
validity, no execution having been issued thereon nor any effort made to enforce 
the lien, but the taxpayer is remitted to the statutory remedies given him to 
contest the assessment or attack its validity. G.S. 105-163, G.S. 105-267. Gill 
v. Smith, 50. 

§ 38c. Actions t o  Recover Tax Paid Under Protest. 
In  a n  action to recover additional assessment of income tax paid under 

protest, allegation that plaintiff made a gift of real property to a school board 
for educational purposes and that  plainliff's total gifts during the fiscal year 
did not exceed 10qo of his total net inconle for that year, states a cause of 
action to have the gift allowed as  a deduction, and defendant's contention that 
his demurrer should be sustained beca~lse of plaintiff's error in alleging the 
theory of value of the gift, is untenable, the value of the gift and the amount of 
plaintiff's allowable deductiolt therefor being matters to Ile determined a t  the 
trial. Mills Co. v. Sltarc, 71. 

§ 40c. Foreclosure of Tax Lien. 
The owner of the reniainder subject to a life estate is a necessary party in 

a n  action to foreclose a tax lien iulder G.S. 105-414. Comrs. of Roxboro v. 
Bumpass, 190. 

Where remainderman is served by publication based on fatally defective 
affidavit, court acquires no jurisdiction over her, and for~xlosure is nullity a s  
to her interest. Ibid. 

Whether a complaint which does not mention the remainderman in its body 
and is ambiguous in setting out her interest, states a cause of action against 
her in a tax foreclosure, G.S. 105-414, qticera? Ibid. 

A remainderman who has been served only by publivation based upon a 
fatally defective affidavit, may attack the tax foreclosure more than one year 
afterward since neither G.S. 105-303, nor any statute of limitations can bar the 
right to attack a judgment for want of jurisdiction. Ibid. 

TENANTS I N  C O M M O N .  

§ 8. Rights and  Remedies Against Third Persons. 
One tenant in common can recover the entire tract against a third party. 

Locklear v. O x e ~ f d i n e ,  710. 

TORTS. 

§ 2. Distinction Between Tort and  Breach of Contract. 
An omission to perfornl contractual obligation is never a tort unless such 

omission is also the omission of a legal duty. Co~c~rcil c. Dickerson's, Znc., 472. 

5 6. Joinder of Joint Tort-Feasors. 
Upon equitable principles, apart from the provisions of G.S. 1-240, a person 

who is sued alone, and whose negligence is passive, is entil led to join and to set 
up by cross-action the liability of the person whose positive and active negli- 
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gence produced the injury, in order that  the primary and secondary liab '+v 
a s  between the joint tort-feasors may be adjudged in the one action, notwich- 
standing that  both a r e  equally liable to the injured person. Clothing Btore c. 
Ellis Btone & Co., 126. 

TRESPASS TO TRY TITLE. 

g 3. Burden of Proving Title. 
I n  a n  action of trespass to  try title, defendants' denial of plaintiff's title 

and of the trespass places the burden on plaintiff to prove title in  himself and 
the trespass. Locklear v. Omendine, 710. 

TRIAL. 

§ 5. Course a n d  Procedure in General. 
I n  civil cases the parties have the right to select the manner of trial, and 

may waive trial by jury and submit the controversy to the judge presiding, or 
they may agree to submit the cause to a referee. Keith w. Silvia, 328. 

Where plaintiff is not entitled to recover in the action a s  constituted. the 
court may not postpone further proceedings on the ground that the determina- 
tion of another suit against one of the parties by a third person might affect 
the rights of the parties to the instant action, but must render final judgment. 
Qoldston Bros. v. Newkirk, 428. 

8 7. Argument and  Conduct of Counsel. 
Improper argument of counsel a s  to amount received under Workmen's Com- 

pensation Act and contrasting financial condition and prospective earnings of 
defendants and plaintiff's intestate held cured by instructions. Yost v. Hall, 
463. 

8 20. Questions of Law and of Fact. 
Answer setting up defenses of waiver, estoppel and statutes of limitations 

held to raise issues of fact which court could not determine. Icenhour v. 
Bowman, 434. 

Inferences of fact a re  for the jury and not the court. B b k e  v. Concord, 480. 

§ S%. Consideration of Evidence on  Motion to Nonsuit i n  General. 
On motion to nonsuit, plaintiff's evidence is to be taken a s  true. Journigan 

v. Ice Co., 180. 
In  determining a motion to nonsuit, the evidence must be viewed in the light 

most favorable for plaintiff, giving him the benefit of every reasonable infer- 
ence to be drawn therefrom and assuming to be true all  facts in evidence 
tending to support his cause of action. Ervin, u. Mills Co., 415; Regiater v. 
Qibbs, 456. 

On motion to nonsuit, the evidence is to be considered in the light most favor- 
able for plaintiff, giving him the benefit of all  reasonable inferences fairly 
deducible therefrom. Butler v.  Allen, 484 ; Joyce v. Bell, 585. 

8 B2b. Consideration of Defendant's Evidence on Motion to Nonsuit. 
On motion to nonsuit, defendant's evidence in conflict with that  of plaintiff 

ia not to be considered. Journigan 2;. Ice Co., 180; Register v. Qibbs, 456. 
On motion to nonsuit, evidence offered by defendants will be considered to 

the extent to which i t  is favorable to plaintiff or tends to clarify and explain 
plaintiff's evidence. Erwin v. Mills Co., 415. 
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8 Z2c. Contradictions and  Discrepancies i n  Plaintiff's Evidence. 
I t  is the province of the jury to dissolve discrepancies and dispose of contra- 

dictions in the evidence and therefore such discrepancies and contradictions 
cannot justify nonsuit. Yaddox v. Brwrcrt, 519. 

§ 23b. Sufflciency of Evidence--Prima Facie Case. 
Prima facie case takes case to jury and r e q ~ ~ i r e s  overrl~ling of nonsuit. Vail 

v. Vail, 109. 
Where plaintiff' establishes a p ~ i m a  facie case he is en:itled to go to the jury 

notwithstanding defendant's evidence tending to establish an affirmative de- 
fense. J o ~ m  v. Sell, 585. 

§ 231. Nonsuit for  Variance. 
While nonsuit should be granted for a fatal variancz, since such variance 

amounts to a failure of proof, where the variance is not such as will defeat 
rwovery and the allegation is not such as  to mislead dzfendant, as where a n  
express contract is alleged and the proof tends to establish an implied agree- 
ment, nonsuit is properly refused. Flying Service v. Afa,+tin, 17. 

§ 24a. Nonsuit Upon Amrmative Defense. (On ground of contributory 
negligence see Negligence. ) 

Nonsuit uiay not be granted in favor of one who ha!; the burden of proof. 
Faust v. Lorot Asso., 35. 

Ordinarily, nonsuit will not be allowed in favor of the party upon whom 
rests the burden of proof except upon the issue of cmtributory negligence 
when plaintiff by his own evidence proves himself out of court. Joyce v. Sell, 
383. 

$ 30. Directed Verdict in  Favor of Defendant. 
In passing upon whether defendant is entitled to a directed verdict, plain- 

tiff's evidence should not only be taken as  true, but also should be considered 
in its most favorable light to plaintiff', giving plaintiff el ery reasonable intend- 
ment and legitimate inference fairly deducible therefrom. Sanders v. Hamil- 
ton ,  155. 

3 S l a .  I n s t r u c t i o n t i F o r m ,  Requisites and Sumciency i n  General. 
The purposes of the court's charge to the jury are  the clarification of the 

issues, elimination of extraneous matters, and declaration and explanation of 
the law arising on the evidence in the case. Fish Co. v. S?~owden, 269. 

31b. Instructions-Statement of Evidence and Application of Law 
Thereto. 

The court is required to state the evidence to the entei t  necessary to explain 
the lam applicable thereto and to give equal stress to the respective contentions 
of the parties, G . S  1-180, as rewritten by Chap. 107. Session LRTW of 1949. 
E ' l l ~ i n q  S e w i c c  v. Martin, 17. 

Reading of pertinent statutes without applying law to the evidence in the 
case is insufficient. Chambers 2,. Allen, 195. 

The court misquoted the testimony of a witness on s crucial point. Plain- 
tiff's counsel called the matter to the court's attention and the court replied 
that  the statement \vns in accord with its recollection a t  which counsel for 
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defendant interjected agreement. Held: The failure of the court to correct the 
inadvertence must be held for prejudicial error upon exception and assignment 
of error properly presented. Harria v. Draper,  221. 

Defendant admitted that  plaintiff had advanced him $500.00 to be used in 
the purchase of fish for plaintif€'s account, and set up a counterclaim in a n  
amount in excess of $500.00 for fish purchased for plaintiff's account and for 
loading charges which plaintiff was required to pay under the contract. An 
instruction to the effect that  if the jury should answer the issue a s  to defend- 
ant's indebtedness to plaintiff in any amount that the jury should not answer 
the issue a s  to the amount of indebtedness of plaintiff to defendant, ia held 
reversible error, the action not being for a n  account stated, and the instruction 
being misleading upon the record. Fish Co. v. Snowden, 269. 

Appellant's assignment of error for the failure of the court to declare and 
explain the law arising upon her evidence sustained upon authority of Colling- 
wood v. R. R., 232 N.C. 724. Dillard v. Brown, 551. 

5 31c. Instructions-Conformity to Pleadings and Evidence. 
Charge held supported by inference of fact arising upon the facts in evidence. 

Blake v. Concord, 480. 

5 Me.  Expression of Opinion by Court in  Charge. 
A charge to the effect that named witnesses had testified that  in their opinion 

testator did not have mental capacity to make a will must be held for reversible 
error as  espressilig a n  opinion in evaluating the opinion testimony. G.S. 1-180. 
In  re  Wi l l  o f  Taticno, 723. 

8 36. Form and Sufficiency of Issues. 
Defendants a re  husband and wife. Defendants' answer raised the issue a s  

to the feme defendant's individual liability, if any, separate and apart  from 
that  of her husband, and there was evidence tending to support such issue. 
Held: The submission of a n  issue as  to the indebtedness of defendants to plain- 
tiff and the refusal to submit a n  issue directed to the separate liability of 
defendants must be held for error upon the feme defendant's appeal in failing 
to afford her opportunity to present her contention of nonliability. Dillard 
v. Brown,, 551. 

I t  is error for the trial court to submit a n  issue when there is no evidence 
to support an affirmative finding thereon by the jury, or if the evidence is so 
slight as  not reasonably to warrant the inference of fact in issue or leaves 
the matter in mere conjecture. Mfg. Co. v.  R. R., 661. 

5 39. Form and Sufficiency of Answers t o  Issues. 
Finding by jury that employee was guilty of contributory negligence but 

that  it did not insulate negligence of third person defendant held not incon- 
sistent. Essick v. Lexington, 600. 

5 47. New Trial for  Newly Discovered Evidence. 
A new trial for newly discovered evidence cannot be granted for evidence 

which is not competent, material or relevant under the pleadings. Green v. 
Ins. Co., 321. 

The trial court has no authority to hear a motion for a new trial for newly 
discovered evidence after the expiration of the term. Ibid.  
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8 49 % . New Trial fo r  Erceseive o r  Inadequate Dama4:es. 
Whether a verdict should be set aside for excessiveness is ordinarily ad- 

dressed to the sound discretion of the trial court. Mintz v. R. R., 607. 

TRUSTS. 

9 5c. Actions t o  Establish Constructive Trust. 
An action by the life tenant against the remainderman and her husband to 

have the remainderman declared trustee ex malepcio cannot be maintained in 
the absence of evidence that  the remainderman was guilty of any fraud or that  
there was collusion between the remainderman and her husband so as  to charge 
her with liability for fraud alleged to have been commi1:ted by him. Bowen 
v. Darden, 443. 

There must be allegation that provision in the deed conveying the remainder 
was inserted therein without the knowledge and consent of the life tenant in 
order to  entitle the life tenant to have the remainderman declared a trustee 
for her use and benefit on the ground that  the husband of the remainderman 
had the provision conveying the remainder inserted in  the deed in violatiou 
of the trust and confidence reposed in him by the life tenant. Zbid. 

9 11. n t l e  and  Rights of Parties. 
IJnder terms of this trust beneficiaries took contingent remainder and corpus 

does not vest until the termination of the trust in accorclance with its terms. 
Carter v. Kempton, 1. 

A devise to trustees to receive, dispose of, and lease thl? property a s  though 
they were absolute owners thereof vests the title to the property in the trustees 
subject to their duty to account for same, but conveys no beneficial interest 
to the trustees. Zbid. 

§ 1s. Merger of Legal a n d  Equitable Estates. 
Where the trustee is made solely a depositary of title for the benefit of the 

ceetui with a personal discretionary power to sell and hold the proceeds for 
her benefit, the extinguishment of the personal discretionary power of sale by 
the death of the trustee transforms the trust to a passive one, and by operation 
of our Statute of Uses the legal a s  well a s  the equitable estate becomes vested 
solely in the ccstui. Pippin v. Darker, 549. 

9 14n. Duties and Authority of Trustee i n  General. 
Trustees may not profit individually from a trust estate to the detriment of 

the  cestuis, and a re  required to exercise their control of  he trust corporation 
and subsidiaries controlled by it  for the benefit of the cestuie and not for their 
personal proflt. Erickson, a. Starliri,q, 339. 

9 2Oa. Power of Trustee t o  Sell. 
Where land is conveyed to a person as  trustee for his (laughter with power 

to the trustee to sell upon such terms as  may seem reasonable and fit and hold 
the proceeds in the manner a s  may seem fit and reasonable to him, all  for the 
care and well being of the cestui, with further provision that  the exercise of 
mch  power should be solely within the discretion of the named trustee, held 
the power of the trustee to sell was a special personal discretionary power and 
the death of the trustee without having exercised the pcwer extinguishes it. 
Pippin v. Barker, 549. 
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9 24. Rights and  Remedies of Beneficiaries. 
Plaintiffs alleged that  they were beneficiaries in a trust consisting of the 

controlling stock in a corporation, which corporation owned or controlled two 
subsidiary corporations. Plaintiffs instituted this action to remove the trustees 
and for an accounting, alleging dereliction of the trustees and maladministra- 
tion of the trust, including the transfer to one of the trustees personally for an 
inadequate consideration stock in one of the subsidiaries, so that  control of 
the subsidiary passed from the trustees in their fiduciary capacity. Held: 
Plaintiff's are  entitled to investigate in a single action the entire ramifications 
of the alleged maladministration and maintain the action against the trustees 
and their confederates, corporate and individual, with a view to a n  accounting 
from all who knowingly participated in the derelictions and maladministration 
or profited therefrom, and defendants' demurrer thereto on the ground of mis- 
joinder of parties and causes was correctly overruled. Erickson v. Starling, 
539. 

9 27. Modification of Trust  by Courts Under Equitable Jurisdiction. 
The power of courts of equity to modify a trust created by will is exercised 

to preserre the trust estate and efl'ectuate the intent of testator by making ' 
modifications in accordance with the spirit of the instrument to provide for 
exigencies relating to and growing out of the trust itself which were not fore- 
seen by testator and which ninke action by the courts indispensable to the 
preservation of the trust and the protection of the infant beneficiaries. Modi- 
fication will not be made a t  the will of the beneficiaries or for their welfare or 
merely because they find the terms of the trust objectionable. Carter v. Iiernp- 
ton, 1. 

Equity will not modify trust merely to avoid controversy between trustees 
and one of the beneficiaries. Ibid. 

UTILITIES COMMISSION. 

9 3. Hearings, Judgments  and  Orders. 
The holder of a certificate operating buses serving communities included in 

the application of another company may intervene and protest the granting of 
the application. Utilities Corn. v. Coach Co., 119. 

Jurisdiction to grant application for duplication of service to territories and 
points therein. Utilities Corn. v. Coach Go., 119. 

Property owners are  not parties to hearing before Utilities Commission for 
certificate of public convenience and necessity for housing project, the sole 
jurisdiction of the Commission being to determine the necessity of public hous- 
ing in the area and its judgment not transferring title to any particular prop- 
erty. In re Ifoctxir~g Btctl~orit)~, 649. 

9 5. Appeals f rom Utilities Commission. 
Appeals from the Utilities Commission a re  confined to questions of law upon 

grounds specifically set forth in appellant's petition for rehearing by the Com- 
mission. G.S. 62-26.10. Utilities Corn. v. Coach Co., 119. 

While the orders of the Utilities Commission must be considered on appeal 
as  prima facie just and reasonable, appellant nevertheless may show that the 
order appealed from was not supported by competent, material and substantial 
evidence upon the entire record, and thus rebut the prima facie effect of the 
order. Utilities Corn. v. R. R., 365. 
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V E N D O R  A N D  PURCHASER.  

5 25. Rights of Vendor-Damages for  Breach of Cont rwt  by Purchaser. 

Where the vendor makes a deposit on the purchase price under agreement 
that the balance should be paid upon tender of deed u p o : ~  completion of the 
house by a stipulated time, evidence that  the vendor complil?d with his contract 
and tendered deed on the day specified and demanded pay nent of the balance 
of the purchase price, and that such tender was refused, is sufficient to take 
the case to the jury on vendor's counterclaim for damages resulting from 
breach of the contract by the purchaser set up in the purchaser's action to 
recover the advance deposit. Ailcen v. Andrews, 303. 

Where deed is to be delivered upon payment of the balance of the purchase 
price, actual and timely tender of deed by the vendor and demand by him for 
the balance of the purchase price is necessary to cut off the purchaser's right 
to treat the contract as  still subsisting and entitle the vendor, in event of the 
purchaser's refusal, to recover the damages suffered by reason of the pur- 
chaser's breach. Ibid. 

V E N U E .  

§ l c .  Actions Against Public Officers. 
Defendant corporation llcld not a municipality and therefore was not entitled 

to have a n  action instituted against it  in the county of plaintiff's residence 
(G.S. 1-82) removed to the county in which the cause of action arose. G.S. 
1-77. Lec v. P o s t o ~ ,  ,546. 

§ lb .  Actions Against Executors and  Administrators. 
The statutory requirement that  an action against an administrator in his 

official capacity must be instituted in the county in which the administrator 
qualified, G.S. 1-75, does not preclude a n  administrator from being joined a s  
an additional defendant in an action pending in a county other than the one 
of his qualification upon a finding that the administrator is a necessary party 
to the action. G.S. 1-78 provides that  such artions "must he instituted" in the 
county of qualification, whereas G.S. 1-76, dealing with venue. uses the phrase 
"must be tried." Evans v. Mol-role, 562. 

WILLS. 

9 3 . Requisites and Validity in General-Definiteness. 

Testator owned but one tract of land and directed that  it  be divided among 
the beneficiaries in a stipulated manner. Held: The fact that the total acreage 
owned by testator is a few acres short of the acreage necessary for the division 
as  stipulated, requiring some adjustment in the acreage to be apportioned each 
of the beneficiaries, does not render the will void. Burchett v. Mason, 306. 

3 20. Laches and Limitations on Caveat Proceedings. 

A will is not subject to caveat or collateral attack 27 years after it  has been 
probated in common form, G.S. 31-32; but if the will is void for vagueness and 
uncertainty i t  is a nullity and may be attacked directly or collaterally or 
treated as  ineffective. anywhere a t  any time. Bul-chett v. Maron, 306. 

5 21b. Grounds of Attack-Mental Capacity. 
Mental capacity to make a will is not a question of fact but is a conclusion 

of law to be drawn from the essential factual elements ac, to his capacity to 
know what property lie has, the natural objects of his bounty and his under- 
standing of the nature and effect of the testamentary disposition of his prop- 
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erty, each of which is essential to support the conclusion. I n  re Will of Tatum, 
723. 

8 23b. Competency of Evidence on  Issue of Mental Capacity. 
A nonexpert witness who has shown that he has had opportunity to form 

a reasonably reliable appraisal of the mental powers of testator, while he may 
not testify a s  to whether testator had sufficient mental capacity to make a will, 
may give his opinion as  to whether testator had sufficient mental capacity to 
know the nature of his property, the natural objects of his bounty, and the 
nature and effect of a testamentary disposition of his property, and he may 
also state facts observed about the conduct of testator upon which the opinion 
is based. I n  re Will of Tatum, 723. 

In  response to a question as  to whether the witness had a n  opinion satis- 
factory to herself a s  to whether testator possessed sufficient mental capacity 
to know what property he had, who his relatives were and what claims they 
had upon him, and whether he understood the nature and effect of the dispo- 
sition of his property by will, the witness narrated facts relevant to the inquiry 
concerning testator's conduct as  she had observed it. Held: I t  is error to 
strike out the answer a s  not responsire to the question, since observed facts 
constituting a basis for a n  opinion as  to the mental capacity a re  competent. 
Often the better practice would be for counsel to limit the scope of each ques- 
tion and move through the zone of opinion-inquiry step by step. Ibid. 

8 25. Instructions i n  Caveat Proceedings. 
A charge to the effect that named witnesses had testifled that  in their opinion 

testator did not have mental capacity to make a will must be held for reversible 
error as  expressing an opinion in evaluating the opinion testimony. I n  re Will 
of Tatum, 723. 

8 30. Operation and  Effect of Judgment Setting Aside Will. 
An executor is charged with the preservation of the estate pending Anal 

determination of the issue of devisavit eel won in favor of caveator upon appeal, 
unless and until he be removed, G.S. 28-32, and therefore upon the answer of 
the issue in favor of caveators it  is error for the court to appoint commissioners 
with direction that  they give bond and handle the estate. In re Will of Tatum, 
723. 

s 31. General Rules of Construction. 
The intention of testator as  gathered from the entire instrument considered 

with regard to its general purpose, giving significance to its various expressions 
considered in the light of such intent, is the will, and to this end the court 
should place itself a s  nearly a s  practical in the position of testator, having 
regard to the kind, character and extent of his properties, the need for business 
experience in their management, and the difficulties likely to be encountered in 
the settlement of the estate. I ~ L  re Will of Johnson, 570. 

The intent of testator as  gathered from the entire instrument, either in 
express terms or by clear inference from particular provisions of the will and 
from its general scope and import, must be given effect, since the intention of 
testator is his will. Sea,lrell v. Seawell, 735. 

8 32. Presumption Against Partial Intestacy. 
I t  will be presumed that  a person who makes a will does not intend to die 

intestate as  to any part of his property, and where a will is susceptible to two 
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interpretations, one resulting in complete testacy and the other in partial intes- 
tacy, the former will be adopted. Renn u. Williams, 490. 

The presumption against intestacy will be used a s  an aid in ascertainin8 
the intent of testator. Seawell v. Seawell, 735. 

8 3Sc. Vested and  Contingent Remainders. 
Where the beneficiaries of a n  active trust are  given all  or part of the income 

pending final division, or the language of the instrument discloses a clear intent 
that  the beneficial interest should vest upon death of testator, the interest of 
the beneficiaries is vested, with full enjoyment merely postponed until the 
termination of the trust. Carter v.  Kemptom, 1. 

Where there is no gift of the estate or of the income :herefrom during the 
life of the trust,  provision for equal distribution among the beneficiaries a t  
the termination of the stated period of the trust is of the essence of the dona- 
tion and constitutes a condition precedent, so that the car p~cs of the trust does 
not vest until that time, and the distributees take a transmissible interest con- 
tingent upon their capacity to answer a t  the time the roll is called. Ibid. 

The will in suit set up a trust estate with provision that  the corpue be divided 
among testtrtor's children and their heirs a t  the expiration of twenty years. 
There was no provision for the payment of the income from the estate other 
than payment of a sinall sum per nlonth to one beneficiary not made a dis- 
tributee of the corprls of the estate, and provision girin;; the trustees discre- 
tionary authority to alleviate any emergency in the afiairs of testator's children 
or the issue of a deceased child, and provision that  if the interest of any bene- 
ficiary should be forfeited under provisions of the instrument, such interest 
should go to the other beneficiaries. Held:  The coiylrs of the estate does not 
rest until the termination of the trust, and the mir~or cl~ildren of the named 
distributees have a contingent interest therein sufficient 1.0 invoke the protec- 
tive jurisdiction of a court of equity. Ibid. 

5 84e. Designation of -%mount or Share of Beneficiaries. 
The will in snit devised the residue of the estate in  trust with provision that 

"the entire net income" be "paid monthly, or quarterly, after the espiration 
of three years from the date of my death" to named beneficiaries. Held: The 
income from the trust for the first three years should not be  added to the corpus 
of the estate, but the beneficiaries named are entitled thereto with payment 
merely postponed until three years after testator's death, both under the gen- 
eral rule that the beneficiary of income is entitled thereto from the date of 
testator's death, and also in accordance with testator's intent as  expressed in 
the instrument, since the word "entire" used in the bequest of the income im- 
ports all  the income undiminished and unimpaired. Trust Co. v. Grubb, 22. 

Where description of share of each beneficiary is too indefinite to be given 
effect, court will nevertheless seek division of land in acvordance with intent 
of testator. Seawcll u. Sealcell, 735. 

§ 88. Residuary Estate. 
The COI-pus of the estate remaining after payment of specific legacies, taxes, 

debts. and costs of the administration, is the residue, and while the amount 
cannot be determined until the administration is complete, i t  is then to be 
determined a s  of the date of the testator's death. Trust Co. v. Gruhb, 22. 

In  the absence of an apparent intention to the contrary, a residuary clause 
mill be construed to pass not only a11 interests in land not otherwise specifl- 



N. C.] ANALYTICAL INDEX 877 

cally devised or provided for, but also any interest included in a devise which 
lapses or becomes void or incapable of taking effect, G.S. 31-42, so a s  to prevent 
intestacy a s  to any part of the estate. Renn v. Wtlliame, 400. 

Property included in a devise to a person who attested the execution of a 
will so that  the devise is void under G.S. 31-10 passes under the residuary 
clause of the will, there being nothing in the instrument to indicate a cont,rary 
intention. Ibid. 
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GENERAL STATUTES CONRTRUEI). 
(For  convenience in annotating.) 

G . S .  
1-25. Where second action is commenced within 12 months after dismissal 

of prior action for want of service but after exy~iration of statutory 
limitation, second action is barred. Hodges v. Ins. Co., 289. 

1-47; 1-234; 47-18. Decree of foreclosure held to estop attack on com- 
missioner's deeci. McCollum v. Smifh, 10. 

1-47 ( 2 )  ; 1-52. Action on indemnity contract under seal is governed by ten 
and not three year statute. Cnsualty Co. v. WalZ.r, 536. 

1-47 (4 ) .  Where no action to redeem or foreclose is mstituted within 10 
years after possession by mortgagee, right to rzdeem or to a n  ac- 
counting is barred; but institution of suit to foreclose tolls statute so 
long as  such suit is pending. A~nderson v. Moore, 299. 

1-52 (9). Facts constituting fraud held not discoverabl~? in exercise of due 
diligence and cause not barred. Vail v. Tail, 109 

1-53. Whether statute is limited to claims founded on contract or applies 
equally to those sounding in tort, qncerw. Rivers v. Wilson, 272. 

1-69; 1-71; 1-123 (1 )  ; 1-132. Where one of causes is solely against one of 
several defendants, demurrer for misjoinder must be allowed. Sellers 
0. Ins. Corp., 390. 

1-78; 1-76. Administrator may be joined as  defendant in proper cases in 
action instituted in county other than one of his qualification. Evans 
v. ~Worrofc, 66'2. 

1-82 ; 1-77. Defendant held not municipal corporation and therefore not 
entitled to have action removed from county of plaintiff's residence 
to place where cause of action arose. Lee v. Poston, 546. 

1-88. Defendant's rights a re  unaffected by pendency of action until he is 
brought into court by service. Hodges c. Ina. Co., 289. 

1-89. When summons is not served in ten days, service thereafter is void. 
A t ~ o o d  I ) .  dtwood, 208. 

'1-95. Service and return of summons more than ten days after issuance is 
sutticient evidence of nonservice to enable plaint ff to sue out alias 
sulnmons. Stwood v. Atuood, 208. Alias and pluries summons neces- 
sary to prevent discontinuance when suninions is not served. Hodges 
v. Ins. Co.. 289. 

1-97. ( 1 ) .  Process agent is not limited to agent authorized to collect money : 
hut questioli is to be rleterininrtl in accortlunce with agent's authority. 
L n m b c ~  Co. v. Sc~cing Macl~inc Co., 407. 

1-98. Affidavit inust state cause with sufficient certaintj. to disclose nature 
of action. Con~rs. of Roshoro v. Rimpass, 190. 

1-99. Order for service by publication held to conform to statntory require- 
ments. dfclenn 1;. McLcan, 139. 

(1-103. Jurisdiction of the person can be acquired only by service of process 
or general aplwarance. In re Rlnlocli, 493. 

1-103. Evidence 11elrl sufficient to support finding that tnick was under con- 
trol of nonresident within purview of statute. Davis z.. Martini, 351. 
Resident of Canada is "non-resident" within meaning of statute ; may 
be served under the statute when liable under family purpose doctrine. 
Rzoii~[/ 22. Tlron~pson, .i61. 
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1-108. Statute does not apply to  actions for divorce. McLean, v. McLean, 139. 
1-121; 1-125. Where defendant has been duly served with summons action 

may not be dismissed for failure to serve copy of complaint. Braewell 
a. R. R., 640. 

1-122. Plaintiff must choose cause of action and state same in concise man- 
ner so that defendant will not be left in doubt a s  to how to answer 
and what defense to make. Bowen v. Darden, 443. 

1-122. Retailer sued for  breach of implied warranty that  salt substitute was 
fit for human consumption held entitled to joinder of wholesaler. 
Davis v. Radfovd, 253. 

1-123. Cestuis may join in one action trustees and all  parties knowingly 
participating in alleged maladministration of trust. Erickson v. Star- 
ling, 539. 

1-123; 62-121.47; 62-121.72 ( 2 ) .  Action against separate defendants to en- 
join them from committing separate and unconnected proscribed acts 
should be dismissed for misjoinder. Ctilities Com. a. Johnson, 588. 

1-127; 1-132. Where there is only one party plaintiff there can be no mis- 
joinder of parties plaintiff. Mills Co. v. Earle. 74. 

1-128. Demurrer on ground that  pleading "does not state cause of action" is 
insumcient. Duke v. Campbell, 262. 

1-132. Where there is misjoinder of parties and causes the court must dis- 
miss and hiis no power to order severance. Erickson v. Starling, 539. 

1-13.5. Answer should contain geperal or specific denial of each fact contro- 
verted, and may contain new matter constituting defense or counter- 
claim. Cliandler z,. Mashbum, 277. 

1-139. Contributory negligence is aftirmative defendant upon which defend- 
an t  has burden of proof. James v. R. R., 592. 

1-131. Demurrer will not be sustained unless pleading is fatally defective. 
King v. Motley, 42;  Brvant v. Ice Co., 266. 

1-153. Movant may preserve exception to refusal to strike and present same 
on appeal from final judgment. Sprir~kle v. Ponder, 312. Supreme 
Court will not chart course of trial on appeal from an order upon mo- 
tion to strike. Trvcking Co. v. Paunc, 637. Narration of evidence sus- 
taining denial of controverted fact held properly stricken on motion. 
Ghondler o. 3fnslthtwn, 277. In  action by motorist injured in travers- 
ing highway under construction, allegation that  defendant was per- 
forming work under contract with Highway Commission is proper; 
but allegation of defendant's failure to take precautions required by 
such contract is properly stricken on motion. Council u. Dickersotz's. 
Inc., 472. 

1-163. Court may not allow amendment stating new matter constituting 
wholly different cause of action. Perkins v. Lan,gdon, 240. Trial court 
may allow amendment to correct misnomer if i t  does not amount to 
snbstitution or entire change of parties. R n i l ~ l ~  v. McPhcrson, 231. 
Trial court map allow amendment even af ter  verdict to make plead- 
ings conform to evidence when amendment does not change cause. 
Chafln v. Rramc, 377. 

1-172; 1-184. Where parties do not w i r e  jwy trial. court rnay not determine 
controverted issues of fact. Icenkour r. BOI(.I!L(III. 434. 
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1-180. 

1-189. 

GENERAL STATUTES CONSTRUED-Con linued. 

Court is required to state evidence to extent necessary to explain law 
and to give equal stress to contentions of parties. F l ~ i n y  Service a. 
Martin, 17. Reading of pertinent statutes without applying law to 
evidence is insufficent. Chambers v. Allen, 195. Charge held for  error 
as  being misleading. Fish Co. v. Snowden, 269. iVisstatement of evi- 
dence and manner and language in stating Statca's contentions held 
error a s  expression of opinion upon evidence. ~ 3 .  v. Simpson, 438. 
Charge to eEect that named witnesses had testified that in their opin- 
ion testator did not have mental capacity to make will held for error 
as  expression of opinion. In  r r  Will of Tat~rm, 724. Expression of 
opinion if harmless when on his own statement the defendant is guilty 
of charge. S. v. Russell, 487. Remarks of trial cclurt held not preju- 
dicial a s  expressing opinion on evidence. S. v. Carter, 581. 
Where defenclants plead 20 and 7 year statutes of limitation the action 
is not subject to conipulsory reference. Alston v. ~Pobevtson, 309. 

1-193; 1-195. Trial court may not vacate ex ? t w o  motu referee's report. 
Keith v. Siluia, 328. 

1-120. Withdrawal of defendant's attorney by leave of court upon call of 
case constit~ites "surprise" within meaning of statute. Perkins v. 
Sykes, 147. Showing of meritorious defense in answer and record is 
sufficient. Ibid. 

1-222. Owner of property sued for damage to adjacent property caused by 
excavation may join his contractor on ground that  contractor's negli- 
gence was primary. Clothing Stor: v. Ellis S to~ie  tE Co.. 126. 

5-9. In  contenipt proceedings, judge should recuse himself upon petition 
alleging in good faith that affiant believes he cannot obtain fair and 
impartial hearing before such judge. Ponder c. Dcvis, 699. 

7-50; 7-51. Special judge retired for disability is not emergency judge. Mo- 
t o r ~  Corp. v. Iiugzcood, 57. 

7-103: 110-21. Where domestic relations court acauires iurisdiction of child 
upon adjudication that  child is ward of s tate ,  s&h jurisdiction con- 
tinues until child becomes of age or issuance of valid order to con- 
trary, notwithstanding later interlocutory order of adoption; and 
donlestic relations court may modify its order even though neither the 
child nor its purported atloptire parents are  b e f o ~ e  the court. In re 
Rlalocl;, 493. 

(12) .  Indictment charging defendant with being father of prosecutrix' 
unborn illegitiri~ate child may not be amended af tsr  birth of child to 
charge wilful refusal to support. S. v. Thompson, 345. 
Record 11c'ld not to show that  weather report was excluded from evi- 
dence. 8. u. Rovender, 683. 

Does not render incompetent testimony is for and not against person 
deriving title or interest from or through such deceased person. 
Sprinklc c. Ponder. 312. Test of personal tranaction or communica- 
tion with tlecetlent within purview of statute. Pctk v Shook, 259. 
Failnre of ro~n~nissioners to inclnile list of persons not on tax list does 
not render jury list void or tend to show racial discrimination. 8. v. 
Brown, O "  

14-4; 7-63. Prosecution for violation of pnrlring meter ortlinance is in es-  
clnsire jurisdiction of justice of the pence. S. v. IVi7kc.s. 645. 
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14-17. 

14-32. 

14-34. 

14-62. 

14-127 

GENERAL STATUTES CONSTRUED-Continzced. 

Jury's right to recommend life imprisonment is unconditional. 8. v. 
McMillan, 6.30. 
Circumstantial evidence held insufficient to be submitted to jury. 8. v. 
Jarrell, 741. 
Pointing loaded pistol a t  another person, killing such other by accident, 
is sufficient to constitute invol~intary manslaughter. 8. v. H o v k ,  360. 
I t  is reversible error to admit opinion testimony that  fire was of in- 
cendiary origin. S .  v. Cuthrell, 274. 
Evidence of conspiracy to injure personal property held sufficient. 8. 
v. Hicks,  511. 

15-27; 18-13. Where warrant and supporting affidavit recite compliance with 
statutory requirements, i t  will be so presun~ed. S ,  v. Rhode8, 453. 

15-152. Indictment charging conspiracy and operation of butter-and-egg lot- 
tery and horse-race lottery held not objectionable for duplicity or 
multifariousness. S. v .  Gibson, 691. 

15-169. Conviction of assault on female with intent to rape will not support 
nonsuit for variance for that  all  evidence tended to show crime of 
rape. 8. v .  Rou, 858. 

13-173. Evidence must be taken in light most favorable to State. 8 .  v. Webb ,  
382; S. v. Jarrell ,  741. Where State's uncontradicted evidence es- 
tablishes defense, nonsuit is proper. S, v ,  durrell, 741. Sustaining of 
nonsuit by Supreme Court has force of verdict of not guilty. S .  v. 
Hill ,  61. 

15-197; 15-200. Court may not suspend sentence for period exceeding five 
years. S. v .  Gibson, 691. 

18-2; 18-4. Possession may be either actual or constructive. 8 .  v. Webb ,  382. 
18-32. Possession may be actual or constructive; proof of possession of more 

than gallon constitutes prima facie evidence of possession for sale. 
8. v .  Buchanan, 477. 

18-124 ( d )  ( f ) .  County may not hold beer and wine election within 60 days 
from such election by municipality of county. Ferguson v .  Riddle,  54. 

20-129 ( d )  ; 20-134; 20-161; 20-181. Evidence held not to show contributory 
negligence on part of motorist striking unlighted vehicle on highway 
a t  nighttime. Chaf ln  v. Brame,  377. 

20-138. Direct and positive testimony that  defendant was driring and was 
drunk takes case to jury 011 charge of drunken driring. S. u. Simp- 
son, 438. 

20-141. Motorist must reduce speed below statutory maximum when special 
hazards exist. Rollison v .  Hicka, !H. 

20-141 ( a )  ( c ) .  Sudden appearance doctrine held not to justify nonsuit in 
action tor death of child struck on highway when there is evidence of 
violation of statutes. But ler  v. Allen, 484. 

20-111 ( a )  ; 20-174 ( e ) .  Sudden appearance doctrine held not to warrant non- 
suit in action for death of child struck on highway when there is 
evidence of negligence in violation of statutes. Register v .  Gibbs, 456. 

20-141 (b )  ; 20-146; 20-148; 20-150 ( d ) .  Evidence of culpable negligence held 
sufficient in this manslaughter prosecution. S. v. Goins, 480. 

20-149. Does not apply in business district of city. Ervin  v. Mills Co., 415. 
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20-153. Motorist turning left into intersection is required to pass beyond cen- 
ter of intersection before turning. Ervin v. Mills C'o., 415. 

20-154. Motorist is not only required to give signal, but a l ~ ~ o  to first determine 
that  movement can be made in safety. Brimm v. Watson, 65; Ervin 
v. Mills Co., 415. 

20-165 ( a ) .  Right of way a t  highway intersection. S. v. Zlill, 61. 
20-155; 20-158. Vehicle approaching from right along dominant highway has 

right of way. Yost v. Hall, 463. 
20-158. After stopping before intersection, driver along sei'vient highway may 

not proceed without exercising due care to see that  he may enter inter- 
section in safety. Matheny v. Motor Lines, 673. Motorist along serv- 
ient highway first reaching intersection may nol. enter intersection 
unless motorist along dominant highway is sufficient distance away to 
warraut assumption that  he can cross in  safety. Yost v. Hall, 463. 
State Highway Comlnission may designate U. S. highway the domi- 
nant highway a t  intersection. Ibid. 

20-166. Failure to stop after hitting pedestrian is implied admission of negli- 
gencq. Edzanrds v. Cross, 354. 

22-2. Testimony that deed was supported by consideration is competent. 
Sprinkle v. P o ? I ~ c ~ .  312. 

28-22 Trust  company "appointed trustee of my estate" t ~ y  will held entitled 
to administer estate either a s  executor or administrator c.t.a. In  re  
Will of Johnson, 570. 

28-32. Court should not appoint comrnissioners to take control of estate upon 
affirmative finding upon issue of devisuait cel non when there is a p  
peal. I n  r e  Will of Tatum, 723. 

28-149. Administrator has no function i n  distribution of realty among heirs. 
King v. Neese, 132. 

28-150 ; 29-1 ( 2 ) .  Method of equalizing advancements in personalty and 
realty. King v. Neese, 132. 

28-165. Judgment relating solely to advancements in pergonalty held not to 
bar subsequent proceeding to determine advancements in realty. King 
v. Neese, 132. 

31-32. Will is not subject to caveat or collateral attack 27 years af ter  pro- 
bate, but if will is void i t  may be attacked a t  an:? time. Brtrchett v. 
Mascm, 306. 

31-42. Lapse devise goes into residuary estate. Renn v. Williams, 490. 
4@36; 157-11; 157-50. Selection of site for public housing is in sound discre- 

tion of housing authority, but property owners may challenge condem- 
nation on ground that authority acted arbitrarily or fraudulently. I n  
r e  Housing Authority, 640. 

40-53 ; 157-28 ; 157-45 ; 157-51. Owners of property a re  not parties to proceed- 
ing before Utilities Commission for certificate of public convenience 
and necessity. I n  re  HOUS~?LI/ Author i t~ ,  649. 

41-7. Where sole discretionary power of trustee Is power to sell, upon es-  
tinguishment of such power the legal and equitable estates merge. 
Pippin v. Barker, 549. 

45-28. Upon upset bid, clerk acquires jurisdiction, and his record constitutes 
essential par t  of foreclosure proceeding. Foust v. Loan Asso., 35. 
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46-22. Where all  parties seek actual partition court may not order sale for 
partition. Beawell v. Beawell, 735. 

47-20. Mortgagee in unregistered instrument not entitled to priority a s  
against receiver of corporate mortgagor. Investment 00. v. Chemical8 
Laboratoru, 204. 

47-26. Evidence held not to show consideration moving from wife to hus- 
band, and deed was deed of gift. Sprinkle v. Ponder, 312. 

47-27. Grant of land for garbage dump with covenant not to sue for resulting 
annoyance held to convey easement running with land. Waldrop v. 
Brevard, 26. 

50-13. Where decree of divorce awards custody of children, our courts have 
no jurisdiction to award custody except in conformity with the decree 
of sister State so long a s  children a re  domiciled in  such other State, 
and the child may not change its residence. Allman v. Register, 531. 

50-15; 50-16. Court may not allow alimony pendente lite without hearing 
evidence of both sides. Ipock v. Ipock, 387. 

50-16. Affirmative finding that  defendant had offered such indiginities to 
plaintiff's person a s  to make her life burdensome supports alimony 
without divorce notwithstanding negative findings to other issues. 
Bateman a. Bateman, 357. 

51-3. Marriage may not be annuled on ground that wife was under 14 when 
there a re  children of the marriage. Bcarbovo v. Morgan, 449. 

66-26.10. Appellant may show that  order was not supported by competent evi- 
dence on whole record. Utilities Corn. v. R. R., 365. Record held not 
to support order denying carrier's application to discontinue agency a t  
station. Ibid. 

62-121.44; 62-26.10; 62-121.52 (5)  ; 62-121.52 ( 7 ) .  Statutes do not prohibit 
service to same point by different carriers over separate routes. 
Utilities Corn. v. Coach Co., 120. 

8414; 8-54. Court may warn counsel not to comment upon defendant's fail- 
ure to testify. S. v. Bovender, 684. * 

97-2 ( f )  ; 97-3. Evidence held insufflcient to show that injury from fall 
caused by epileptic fit arose out of employment. Vatbee v. Equipment 
Co., 88. 

). General physical disability not resulting in loss of wages is not com- 
pensable. Dail v. Kellex Corp., 446. 
Contributing negligence of employer precludes employer and insurance 
carrier from reimbursement for amount of compensation paid widow 
of deceased worker. Essick a. Lexington, 600. 
e ) .  Request for review of award for changed condition some 16 months 
after employer's notification of Anal payment under agreement held 
barred, G. S. 97-47. Tucker v. Lomdermilk, 185. 
Industrial Commission has no authority to retain jurisdiction on its 
flnding that  general disability might later result in future loss of 
wages. Dail v. Kellex Corp., 446. 

87-31; 97-2 ( i ) .  Findings held to sustain conclusion that  injury did not ma- 
terially accelerate or aggravate pre-existing injury. Anderson v. 
Motor Co., 372. 
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97-54 ; 97-2 ( i )  . Disablement from asbestosis or silicosis is incapacity to per- 
form normal labor in last occupation rather than incapacity to earn 
previous wage in same or any other occupation. .!htcan v. Carpenter, 
422. 

97-58 ( a )  ( b )  (c) .  Claim for disablement from asbestosis is not barred if 
filed within one year from date  employee is allvised by competent 
medical authority that  he has disease. Duncan v. Carpenter, 422. 

97-86. Findings of Industrial Commission conclusive when supported by 
evidence. Anderson v. Motor Co., 372. 

97-87. Agreement for payment of compensation approved by commission is 
binding a s  award. Tucker v. Lozodermilk, 186. 

105-242 (3) ; 105-160; 105-163; 105-267. Taxpayer is rl?mitted to statutory 
remedies to  contest assessment of additional income taxes. Gill v. 
Smith, 50. 

105-414 ; 105-393 ; 105-391. Remainderman who has been 13erved only by publi- 
cation based upon fatally defective affldavit is not barred from at- 
tacking tax foreclosure. Comrs. of Roirboro v. llumpass, 190. 

110-62. Persons awarded temporary custody of child under supervision of 
domestic relations court hare no right to take child out of jurisdiction 
without written consent of State Board of Public Welfare. I n  r e  
Blalock, 493. 

115-11 ; 115-128 ; 113-129 ; 115-165 ; 113-49. Taxpayers not sue for alleged 
wrongful diversion of school fnnds unless responsible units fail or re- 
fuse to sue. Branch v. Boal-d of Education, 623. 

115-46. School board and not members exercise delegated powers. Kh'istler v. 
Board of Education, 400. 

115-48. Board may act a t  regular or special meeting, and may hold executive 
sessions. Kistler v. Board of Education, 400. 

'115-86. Selection of school sites is rested in sound discrction of county board 
of education. Kistler v. Board of Education. 400. 

143-136. Evidence of negligence' held sufficient for jury in action by workman's 
personal representative to recover against municipality for electrocu- 
tion when worker came in contact with uninsulated wires. Essick v. 
Lemington, 600. 

163-10 (11) .  State Board of Elections and S. B. I. may not be enjoined from 
investigating election. Ponder v. Board of Electims, 707. 
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ART. 
I, see. 11. Constitutional protection does not extend to physical facts, such 

a s  foot-prints, S. v. Rogers, 390. 
I ,  set. 17. Notice and opportunity to be heard necessary to due process. 

McLean v. NcLean, 139. 
I ,  see. 19; Art. IV, sec. 13. Where parties do not waive jury trial, court may 

not determine controverted issues of fact. Icenhouv u. Bowman, 434. 
11, sec. 29. Local act providing for joint city-county board of health is void. 

Idol v. Street, 730. 
IV, see. 27. Prosecution for violation of parking nieter ordinance is in ex. 

clusive jurisdiction of justice of the peace. S. v.  Wilkea, 645. 
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CONSTITUTION OF THE UNITED STATES, SECTIONEl OF, CONSTRUED. 
(For convenience in annotating.) 

14th Amendment. Notice and opportunity to be heard necessary to due process. 
McLean v. McLean, 139. 

14th Amendment. Service on resident of Canada under G.S. 1-105 does not 
violate due process. Ewing v. Thornpeon, 564. 


